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HALL  T.  GABVIN  €t  aL  <No. 

(Sopreme  Court  of  South  OuoUna.   Jan.  27, 

1.  PaurazPAL  AHD  AOKNT  ^BStiSOfX,  2>— LU- 

Bxurr  OF  Don  or  wboivq  ahd  on  oonous- 

BIHO  THXBEIN. 

If  one  defendant  committed  a  mrong  on 
plaintjJE  by  remorlng  bis  property,  It  to  Imma- 
terial to  Us  liability  whether  he  did  so  as  agent 
fbr  another,  and.  If  sudi  other  concurred  in  the 
wnwg,  both  are  responsible,  be  they  prindpals 
or  i^ndpsl  and  agaat 

SL  Tnnn  ^73— O&aiioi  ni  Aotson  to  bi- 

OOTZB  OIUXIBL  TO  OOUinT  OT  VOBMLDSZKG 

■cwTOAQBi'a  sismiHos  mat  that  or  kesj- 
vmacn  or  puBOHAsn  fiofebxt  dkwitd. 
In  an  action  for  reeovery  of  a  ekidder 
bronght  against  two  defendants  of  diffwent 
coanties,  one  the  mortgagee  of  the  stddder,  the 
other  the  purchaser  at  foreclosure  sale,  in  view 
of  the  allegatiens  of  the  complaint,  not  shown 
to  be  mitme,  that  the  mortgagee  concnrrod  In 
the  sale  and  lanoral  of  the  skidder  by  the 
parehaser  In  tbB  oovnty  of  neh  piirduuMr'a 
resideDce,  moliai  for  cawnie  of  Ttniw  to  tike 
eonnty  of  the  nortga|ee*s  reddenoe  wu  prop- 
erly denied. 

Appeal  from  Common  Pleas  Olrcnlt  Oonrt 
of  Aiken  Ootmty ;  Edward  Mclver,  Jndga 

Action  by  Perry  Hall  against  B.  Q.  Garrln 
and  O.  W.  Greene,  Jr.  From  an  order  doiy- 
Ing  motion  fbr  change  of  renne,  or,  In  the 
alternative,  to  atrlke  the  moving  defendant's 
name  ofF  the  record,  defendants  aiH>eal.  Or- 
der affirmed. 

Brown  &  Bnali,  of  Bamwdl,  tot  appd- 
lants. 

J.  B.  8allej»  of  Aiken,  for  respondent 

OAOB^  J.  Action  against  Garrln,  of 
Aikeo,  and  Greene,  of  Barnwell,  for  the  re- 
covery of  a  skidder  situate  In  Aiken.  The 
venue  was  laid  In  Aiken. 

The  defendant  Greene  mored  on  two  af* 
fldavlts:  (1)  To  change  the  venne  to  Bam- 
well;  and  (2)  taUlng  in  tliat,  to  strike  Greene's 
name  off  the  record.  The  motion  was  re- 
fused, and  the  appeal  makes  the  same  ques- 


tions here;  and  we  con^der  them  InTersely. 

[1]  If  the  auctions  of  the  complaint  are 
trne,  then  Greme  has  committed  a  wrong 
on  the  plaintiff,  and  his  name  ought  there- 
fore not  to  be  stricken  out.  The  ctmiplalnt 
charges  that,  while  Garvin  took  the  skidder 
out  of  the  plalntlfTs  possession  In  Hampton, 
yet  Greene  knew  of  the  act  and  concurred 
In  it,  and  that  Greene  fhb  mortage 
which  operated  to  move  the  skidder,  and  ef- 
fected the  sale  of  it  under  the  mortgage. 

It  Is  immaterial  that  the  ctHoplalnt  also 
charged  In  totldem  verbis  that  Garvin  was 
agent  of  Greene;  that  Is  mere  technology. 
If  Garvin  committed  a  wrong,  It  Is  whol^ 
immaterial  so  far  as  be  is  concerned  wheHi- 
er  he  did  so  as  agent  for  another;  he  mast 
answer  for  his  act  And,  if  the  other  con- 
curred in  the  wrong,  both  are  responsible, 
be  they  principals  or  principal  and  agent 

Greene  rests  his  right  to  be  stricken  olt 
the  otnnplalnt  on  Adams  t.  Fripp,  108  S.  O. 
2S6,  M  S.  EL  109.  He  ccmtends  that  it  mani- 
festly api>ears  from  his  affidavits  that  Garvin 
had  no  interest  In  the  transactloD  save  as 
he  was  acting  for  Morris  the  sheriff  of  Bam- 
well.  Bnt  so  mndi  is  not  correct  Garvin's 
own  affidavit  red  tea  tliat  he  "was  desirous 
of  purchasing  a  skidder  oat6t**  The  Infer- 
ence is  allowable  that  he  went  with  Morris 
the  sheriff  to  get  hold  of  the  skidder;  and 
the  Inference  Is  strengthoied  In  the  light 
of  the  auction  of  the  complaint  (not  yet 
denied)  that  Garvin  did  purchase  the  skidder 
at  a  sale  under  Greene's  mortgage 

12]  The  change  of  venue  Is  sought  upon  the 
ground  that  the  allegations  of  the  complaint 
which  charge  that  Greoie  and  Garvin  con- 
curred in  their  alleged  wrongful  conduct  are 
shown  to  be  manifestly  nntnie  by  the  af> 
fldavlts  of  the  movants.  And  reliance  is  put 
upon  the  recent  case  of  Simmons  v.  Wall  and 
Lowman,  reported  in  96  S.  B.  493.  In  that 
case  the  uncontradicted  intwf  of  the  movants 
was  that  Lowman  was  not  even  present  at 
the  accident  complained  of;  and  the  com- 
plaint  had  not  charged  that  he  concurred  in 
the  allied  wrongful  conduct  of  Wall  Mot 
so  in  the  instant  case. 

The  law  must  be  applied  to  the  facts  in 
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tmrj  case;  and  a  dlCIit  <AaDsc  of  the  facts 
eaata  a  ytrj  different  horoscope  of  the  law. 

Both  exceptions  are  oTerroled,  and  the 
order  of  the  circuit  court  is  affirmed. 

GABT.  a  and  HYDBIGK,  WATTS,  and 
FRAJSEIB,  JJ^  concur. 


(US  B.  C.  IM) 

LBB  et  aL  T.  SUMTKB  PINB  ft  OTPRESS 

CO.  et  aL   (No.  10337.) 

(Supreme  Court  of  Sooth  GaroUna.    Jan.  20, 
1920.) 

1.  Affkal  Airn  bbbob  ^>901  —  Afpciunt 

MUST    aiTIBIT    OOUBT    THAT    TINDIWO  IS 
AOAINST  FBEPONDBRANOK  OT  KVIDENCE. 
An  appellant  has  the  datj  of  satlafrmg  the 
coort  that  the  finding  of  fact  eonkplained  of  ia 
igaiDst  the  preponderance  of  the  teatimonr. 

2.  liAirnLDBD  Ann  tkhaitt  «s»280(1)— Rbnt 
HOT  BBOOTDABUi  wxTSoux  FUEADxna  na- 
rAuur. 

A  Jndxment  for  unpaid  rent  cannot  be  sus- 
tained where  the  complaint  did  not  allege  that 
defendant  luul  breached  its  contract  to  pa;  rent. 

&  Laxdlosd  and  tkhart  •a»110(l)— TnnAifT 
MAT  nawznATE  uusk  bt  ASASDOHnia  oon- 

XBACT  WITHOUT  THIHTT  DATS'  HOTIOE. 

Where  tenants  paid  rent  up  to  the  time  they 
Abandoned  their  contract,  Uie  abandonment 
sufficiently  terminated  the  lease  without  giving 
80  days'  ootioe. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Hayne  F.  Rice,  Judge. 

Action  by  B.  D.  Lee,  I.  C.  Strauss,  and  Da- 
vis D.  Molse,  as  executors,  against  the  Sumter 
Pine  &  Cypress  Company  and  others.  Jud^ 
ment  for  plaintiffs,  and  the  named  defendant 
appeals.  Affirmed  as  modified. 

The  decree  of  ttie  court  bdow  reads  aa 
foUowB: 

On  Siebraary  2,  1906,  and  some  time  prior 
thereby  the  Rodiy  Bluff  Gyi«ess  Company,  a 
oorporatlon  owned  by  J.  L.  Scarborough  and 
James  H,  Scarbcvougb.  defendants,  was  con- 
ducting a  lumber  manufacturing  busing  on 
the  north  ride  of  Bocky  Bluff  swamp  in  said 
state  and  county;  and,  in  addition  to  the  ma- 
chinery and  equipment  necessary  for  couTerting 
logs  into  lumber,  they  also  owned  quite  a  large 
quantity  of  standing  timber  of  different  kinds, 
with  tramways,  cars,  etc,  used  to  move  the  logs 
from  the  woods  to  the  iioint  where  their  saw- 
mill was  located. 

On  the  said  date  the  Bocky  Bluff  Lumber 
Company  entered  into  a  written  agreement  to 
sell  the  said  plant  with  all  <tf  its  equipments, 
including  the  use  of  the  tramways  and  all  of 
their  timber  rights,  to  the  Sumter  Pine  &  Cy- 
press Oompaoy,  one  of  the  defendants  and  a 
South  Carolina  corporation.  And  on  February 
8,  1909,  a  deed  eonsnmmntlng  the  said  agree- 
ment was  executed  by  said  Bodcy  Bluff  Lumbw 


Company,  by  whidi  they  conveyed  alt  of  tiia 
said  property,  together  irith  certain  easements 
pertaining  thereto,  to  the  defendant  the  Sumter 
Pine  &  Cypross  Company.  Tbi  performance 
of  the  conditions  of  said  contract  and  of  the 
said  deed  of  conveyance  on  the  part  of  the  said 
Rocky  Bluff  Lumber  Company  was  guaranteed 
by  the  said  J.  H.  Scarborough  and  H.  L.  Scar- 
borough ;  they  signing  the  said  contract  and  the 
sold  deed,  along  with  the  said  Rocky  Bluff  Lum- 
ber Company.  The  said  contract  and  the  said 
deed  contained  also  qolte  a  number  of  conditions 
and  stipulations  to  be  performed  by  the  said 
Sumter  Pine  ft  Cypress  C<Rnpany,  which  con- 
ditions and  Btipuladona  will  hereinafter  be  ad- 
verted to  in  the  consideration  of  the  issues  now 
before  us.  A  part  of  the  purchase  price  of  said 
property  was  paid  in  cash  and  notes,  and  a 
part  was  to  be  paid  as  the  timber  was  manu- 
factured into  lumber.  In  order  to  secure  the 
deferred  payments  and  to  seenre  also  the  faith- 
ful perfMmanee  of  the  terms  and  conditions  of 
the  sale,  the  said  Sumter  Pine  &  Cypress  Com- 
pany in  the  same  deed  hereinafter  referred  to 
executed  and  delivered  to  the  defendant  a  mort- 
gage on  all  of  said  property  so  conveyed  to 
them.  Marion  Moise,  ot  said  county,  became 
the  owner  of  the  said  mortgage  and  of  all  of 
the  said  rights  of  Rocky  Bluff  Lumber  Company 
and  J.  L,  Scarborough  and  J.  H.  Scarborough, 
which  it  and  they  acquired  under  the  said  ccm- 
tract  and  mortgage. 

In  1910  said  Marion  Moise  died  leaving  of 
force  his  last  will  and  testament,  and  the  plain- 
tiffs are  the  duly  qualified  executors  of  said 
will.  Since  the  commencement  of  this  action, 
the  defendant  J.  H.  Scarborough  has  died,  and 
B.  C.Purdy  has  been  duly  appointed  the  ad- 
ministrator of  his  estats  and  made  a  party  de- 
fendant to  this  action. 

The  said  executors  began  this  action  in  Janu- 
ary, 1912,  alleging  varimis  and  sundry  breadiea 
of  the  terms  of  said  contract  of  sale  and  of  said 
mortgage,  and  adcing  for  judgment  against  the 
defendant  Sumter  Pine  &  Cypress  Company  in. 
the  sum  of  $30,892.68  as  sums  due  under  the 
said  contract  and  mortgage,  including  therein 
actual  and  punitive  damages,  and  asking  also 
ttiat  said  Sumter  Pine  &  Cypress  Company  be 
enj<^ed  and  restrained  from  nmovbig  and  dis- 
posing of  any  of  the  said  pnnwrty  untU  the 
termination  of  this  action,  and  for  other  relief 
not  necessary  to  state  at  this  point;  ssking  also 
Judgment  against  the  oUier  defendants  for  fore- 
closure of  the  mortgage  and  the  sale  of  tho 
property. 

The  defendants  the  Sumter  Pine  &  Cypress 
Company  answered,  denying  any  breaches  of 
the  terms  snd  conditions  of  the  said  contract 
and  mortgage,  and  denying  that  they  ware  doe 
plaintiffs  any  sums  whatever,  and  setting  up 
various  defenses  to  the  action. 

The  defendant  E.  L.  Scarborough  and  BL.  O. 
Purdy,  administrator,  answered,  adoiitlng  tha 
allegations  of  the  complaint  as  their  answer. 

The  testimony  was  taken  before  the  master  of 
said  county,  and  the  cause  was  argued  before  me 
at  Sumter  on  December  3,  1914,  and  the  record 
and  written  arguments  and  authorities  were 
later  forwarded  to  me  at  Alfcen. 

The  contract  price  for  the  sawmill  idant  and 
the  equipments  was  $12,000,  of  whidi  sum  $4,- 
500  was  paid  in  cash  and  balance  in  notes 
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whicb  hare  also  been  paid.  The  timber,  bow- 
erer,  was  to  be  paid  for  at  tbe  rate  of  $2.50 
per  thoosand  feet,  long  measure,  as  cut  and 
delivered  at  mill,  and  it  la  over  tbe  timber  and 
damagv  to  the  tramwayB  used  in  conveying  lame 
to  the  aald  mfU  that  the  contention  aroae. 

The  purpoees  COr  which  said  mortgage  wsa 
given  are  aet  oat  on  pages  10-16  of  the  instm- 
ment  signed  bj  all  of  said  parties,  which  said 
instmment  la  both  a  deed  of  coDv^ance  and 
a  mortgage  as  follows:  "To  secure  the  payment 
of  promissory  notes  given  for  part  of  the  pur^ 
chase  money  of  said  sawmill  plant — to  secure 
the  payment  <rf  the  aanis  of  monv  merrsd  by 
the  party  oC  Uie  second  part,  oat  of  tiie  par> 
diasa  ot  the  timber  hereinabove  conveyed," 
•*to  aecnre  the  faithful  performance  of  the  terms 
of  tike  contract  on  behalf  of  the  party  of  the 
second  part"  The  said  deed  also  provides  that 
its  terms  are  not  to  abrogate  or  change  any  of 
the  provisions  of  the  contract  of  February  2d, 
above  referred  to,  bnt  that  the  latter  ts  to  be 
destned  and  taken  as  part  and  parcel  of  the 
said  deed. 

The  omtraet  of  Febmary  2d  provides  that  in 
case  any  difference  rtiaU  arise  betwem  the  par- 
ties sadi  differences  shall  be  settled  by  arbitra- 
tion, and  the  defendants  Sumter  Pine  &  Cypress 
Company  claim  that,  as  no  attonpt  at  arbltra- 
Hoa  was  made  by  plaintifb,  they  have  no  stand- 
ing in  this  court.  This  position  cannot  be  sus- 
tained. The  evidence  shows  that  the  defendants 
were  prepared  to  dismantle  the  mill  and  dispose 
of  an  their  personiRl  properly  covered  by  said 
mortgage  without  regard  to  any  dafm  held 
against  it  tb»  plalntUb,  and  were  prevented 
frtnn  doing  tUs  by  an  order  at  tills  court  But 
independently  of  this,  no  agreement  to  arbitrate 
can  oust  this  court  <tf  jorisdiction.  Jones  v. 
Power  Ca,  92  S.  0.  263,  76  S.  E.  452,  Ann. 
Cas.  1914B,  293. 

^e  vendors  guaranteed  that  the  aggregate 
of  the  timber  sold  should  not  be  leas  than  11,- 
000,000  feet  on  tlie  following  tracts,  Gaylord, 
Westbeny,  Bichardson,  DUSl,  B.  M.  Gdens,  Du 
Bose,  H.  Ifc  Scarborough  and  McLaughlin  in- 
clusive, and  in  order  to  secure  the  purchasers 
from  inconvenience  or  loss  on  account  of  any 
shortage  in  the  amount  of  lumber  so  guaranteed 
26  cents  per  thousand  feet  was  to  be  retained 
by  said  purchasers  out  of  the  proceeds  of  said 
t^ber,  until  it  shall  be  definitely  determined  by 
actual  cut  as  to  whether  or  not  the  timber 
would  ran  riiort  If  there  proved  to  be  a  less 
amount  than  guaranteed,  the  purchasers  were  to 
liava  the  option  of  eithor  reti^uing  the  26  cents 
per  thousand  feet  as  liquidated  damages,  or  oi 
calling  upon  the  vendors  to  make  good  the  short- 
age or  substituting  other  timber  satisfactory  to 
the  purchasers.  The  said  contract  also  con- 
tained a  provision  that  the  Sumter  Pine  &  Cy- 
press Company  shall  not  be  obligated  to  cut  or 
lumber  land,  where,  on  account  of  previous 
lumbering  or  scattered  growth,  lumber  must  be 
proaeented  at  a  loss.  I  am  not  attempting  here 
to  state  the  literal  terms  of  tb«  contract  and 
deed,  bnt  I  am  referring  to  same  In  a  general 
way  only. 

Some  time  before  the  commencement  of  this 
actiiHi,  the  said  Sumter  Pine  &  Cypress  Com- 
pany, finding  that  they  were  losing  money  on 
the  operation  of  the  mill,  ceased  operations,  and 
pT^Dared  to  go  out  of  burineas.  In  their  an- 
swer tbcy  allege  that  they  lost  money  on  the 


operations  of  tbe  mill  and  also  that  they  had 
added  something  like  $9,000  worth  of  machinery 
and  appliances  to  that  purchased  from  the  Rock 
Bluff  Lumber 'Company.  They  allied  that  the 
timber  sold  fell  far  short  of  the  amount  guar^ 
anteed,  and  that  their  failure  to  operate  sne- 
cessfnUy  was  due  to  the  shortage  in  timber  and 
its  scattered  condition;  and  alleged  further  tiiat 
they  were  absolved  from  their  contract  to  cut 
any  more  of  said  timber,  and,  as  above  stated, 
denied  owing  plaintiffs  any  sum  under  the  said 
contract  or  mortgage.  They  alleged,  farther,  in 
answer  to  an  allegation  of  the  complaint  that 
they  had  cut  only  the  best  the  timber  and  had 
conducted  operatlooa  in  a  mateful  manner, 
that  where  timber  was  cut  1^  them,  it  was 
cut  dean  and  in  accord  with  ttie  spirit  of  the 
said  contract 

The  evidence  satisfies  me  that  the  Scarbor- 
oughs  were  perfectly  honest  in  their  belief  ttiat 
there  was  more  than  11,000,000  feet  of  timber 
on  the  aforesaid  tracts  of  limd  conveyed,  when 
they  entered  into  said  contract;  but  a  con- 
sideration of  all  of  the  evidence  bearing  on  the 
p<^t  Batisfi«d  me  that  llwy  wen  mistaken,  and 
that  there  was  not^  at  tiie  time  of  the  execution 
of  the  deed  conveying  the  timber,  as  much  of 
said  timber  aa  was  guaranteed  to  be  there. 
But  the  contention  of  tiie  defendants  Sumtw 
Pine  &  Cypress  Company,  that  the  scattered 
and  inaccessible  situation  of  the  timber  convey- 
ed prevented  their  cutting  and  manufacturing 
same  at  a  profit  and  absolved  them  from  con- 
tinuing to  cut  said  timber,  cannot  be  sustained. 
Sucb  a  cmstrnetion  of  the  contract  would  place 
the  vendors  in  the  position  d  guarantors  that 
the  said  Sumter  Pine  8c  Cypress  Company 
should  make  the  transaction  a  paying  one,  with 
no  powers  given  the  vendors  to  direct  or  control 
the  lumber  operations.  Some  of  the  officers  of 
the  said  Sumter  Pine  &  Cypress  Company  were 
experienced  mlU  and  timber  men,  and  examin- 
ed the  timber  and  mill  situaticm  and  the  tram- 
ways and  other  proper^  cmveyed,  and  went 
into  the  tranaaction  with  their  ^es  open. 

As  to  the  physical  properties  conveyed,  the 
only  uncertain  condition  confronting  them  was 
to  the  quantity  of  timber,  end  this  thay  secured 
themselves  sgainst  by  the  provision  in  the  con- 
tract hereinabove  referred  to;  neither  can  the 
provision  on  page  7  ot  the  contract,  which  pro- 
vides that  tiie  failure  of  the  first  and  third  par- 
ties to  said  contract  to  make  substitution  of 
timber  in  ease  ot  shwtage,  as  above  mentioned, 
shall  destroy  the  mortgage  lien,  avail  the  de- 
fendants Sumtu  Pine  ft  Caress  Company,  oral 
though  there  was  less  than  11^,000  feet  of 
pine  timber,  becaose  the  parties  of  the  first  and 
third  part  bad  tbe  right  to  make  good  the  d»- 
fldency  which  they  were  never  givoi  the  oppor- 
tunity of  doing.  The  providra  as  to  cutting 
scattered  or  inaccesuble  timber  does  not  refer 
to  the  bulk  of  the  timber  ccmveyed  but  to  iso- 
lated or  undesirable  trees  or  bunches  of  tre^ 
where  good  lumbering  urould  require  them  to 
be  left  <»  aoBQunt  al  the  unusual  expmae  to  be 
incurred  in  getting  them  out  and  to  tin  mill. 

There  la  abundant  evidence  showing  that  with 
proper  management  the  Sumter  Pine  &  Cypress 
Company  would  have  operated  successfully,  or 
at  least  should  have  done  so;  but  I  do  «ot 
think  that  thia  can  affect  the  isaues  before  as, 
because  as  we  have  already  seen,  the  vendors 
did  not  guarantee  to  the  purchasers  any  prof^ 
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ora  of  tha  ifbi%  timber  to  acgre|r&t«  11,000,000 
did  ndt  absolve  the  gaid  Sumter  Pise  9s  Cypreea 
Oompanj  from  their  contract  to-cut  and  pay 
for  the  timber  actually  conveyed. 

It  is  trae,  as  shown  b7  the  evidence,  that  the 
larger  the  amount  of  timber  that  can  be  moved 
Bucces^ully  withoat  changing  the  appliances  for 
Bune,  the  greater  the  profit,  and  that 
it  b  therefure  always  desirable  la  sndi  opera- 
tiona  to  hare  the  timber  to  be  handled  aa  con- 
omtrated  as  may  be.  But,  as  already  stated, 
the  Sumter  Fine  &  Cypress  Company  had  the 
whole  situation  before  them  whea  they  entered 
into  the  contract  and  relied  upon  their  own 
judgment  and  cannot  now  be  heard  to  complain. 

The  Sumter  Pine  &  Cypress  Company  aleo 
contended  that  only  the  pine  timber  was  pur- 
chased. This  is  true  as  to  the  contract  of  Feb- 
ruary 2,  1S09,  and  the  guaranty  of  U.000,000 
feet  referred  to  pine  timber  exclusively,  but  the 
deed  <a  Febrnaiy  0th  carries  all  the  timber 
owned  by  the  vendors  on  the  tracts  mentiooed, 
and  includes  the  hard  woods  owned  by  the 
vendors  on  the  said  lands. 

The  Sumter  Pine  &  Cypress  Company  also 
contend  that  the  following  clause  in  said  deed 
conclusively  shows  that  only  the  inne  was  con- 
vey ed  to  it:  "The  timber  conveyed  is  that  de- 
•cribed  in  and  agreed  to  be  conveyed  by  the 
ccmtract  hOTeinbefore  referred  to  and  all  of 
same  is  to  be  cut  and  removed  from  said  land 
under  the  terms  hereof  and  of  said  contract." 

When  we  refer  to  a  description  of  the  timber 
sold  as  set  out  in  said  deed,  we  find  the  fol- 
lowing: On  the  Gaylord  contract:  "All  the  saw- 
ed timber,  etc."  On  the  Bobert  M.  Edens  con- 
tract: "All  the  pine  timber  6  inches  in  diameter 
and  upwards  in  size,  etc."  On  the  Gertrude  EL 
Bichardsos  tract:  "All  of  the  timber  suitable 
for  sawmill  purposes,  etc."  On  the  Hattie  Du 
Bose:  "AH  of  the  pine  timber,  Btandliig,  lying 
or  being  on  the  low  land  or  swamp  land  (exceptr 
ing  only  the  hill  land,  etc)."  "All  the  pine  tim- 
ber and  trees  standing  and  lying  on  the  entire 
plantation  and  lands  known  as  the  Lee-Mc- 
Laughlin place,  etc.,  and  the  Glenwood  (Dick) 
place."  "All  id  the  swamp  pine  timber  staud- 
ing  or  lying,  etc"  The  two  Westberry  tracts: 
"All  ot  the  saw  pine  or  cypress  timber,  etc." 
On  the  H.  L.  Scarborough  tract:  "All  ot  the 
timber  suitable  for  sawmill  purposes,  etc." 

The  evidence  shows  that  on  the  B.  M.  Edens 
tract  there  was  only  about  60,000  feet  of  pine 
and  104,000  feet  of  hard  wood.  On  the  Bich- 
ardson,  Du  Bose,  Westberry,  and  Lee-McLaugh- 
lin tracts,  pine  almost  exclusively,  and  on  the 
H.  L.  Scarborough,  IfillfiOO  feet  of  hard  wood 
and  a  little  over  one-lV>urUi  that  amount  of  pine. 
It  is  unduestitmed  that  the  terms  "all  sawmill 
thnber"  "all  timber  suitable  for  sawmill  pur- 
poses," include  hard  wood,  and  that  the  latter 
term  included  poplar,  red  gum,  cypress,  oak, 
black  gum,  tupelo,  eta  and  practically  all  tim- 
bers on  said  land  suitable  for  manufacturing 
into  lumber,  except  yellow  pine. 

An  inspectioQ  of  the  terms  used  in  describing 
the  kind  of  timber  will  show  that,  if  we  accept 
the  comtention  of  the  Sumter  Pine  &  Cypress 
Company  that  the  pine  alone  on  all  the  tracts 
described  ia  conveyed,  then  we  do  violence  to 
the  terms  of  the  written  deed  itself,  in  which, 
before  the  deecripti<m  oi  the  pnq^r^  conveyed 
bt  the  deed,  ia  found  tlia  following  sentence 


showing  what  was  Intended  t»  be  oonveyed  bj 

the  deed:  "AH  of  the  timber  now  owned  by  said 
parties  respectively,  in  tiie  parcels  and  the 
.persons  as  foUows."  Description  elsewhere  re- 
ferred to  in  this  decree. 

It  is  not  the  province  at  the  court  to  make, 
change,  or  alter  the  terms  of  the  contracts  of 
partiM,  but  to  construe  and  enforce  them  wbai 
called  upon  to  do  so.  Since  the  deed  of  Febru- 
ary 0th  is  to  include  the  terms  of  the  contract  of 
February  2d,  we  should,  if  posdble,  liarmonixe 
any  apparent  conflict  in  any  of  the  provisiona 
found  in  the  said  two  instruments.  A  circum- 
stance worthy  of  consideration  in  the  construc- 
tion of  said  deed  is  that  in  the  contract  of 
February  2d  appears  a  provision  that  the  deed 
sbaU  contain  an  option  by  which  the  said  Sum- 
ter Pine  &  Cypress  Company  should  liave  the 
right  to  purchase  hard  woods  on  said  lands  at 
any  time  within  00  days  from  the  date  of  said 
conveyance. 

The  deed,  when  writtMi,  contains  no  reforenco 
to  any  such  option,  but  doea  contain  the  de- 
scriptions of  the  timber  as  above  set  forth. 

It  seems  to  me,  then,  that  there  ia  no  other 
reasonable  inference  to  be  drawn  from  the  cir- 
cumstances mentioned  than  that  the  parties 
intended  to  substitute  for  said  option  the  out- 
right purchase  of  said  liardwood,  and  said  pur- 
chase was  Induded  in  (bis  deed.  Tb»  witness 
H.  L.  Scarborough  says  that  the  reason  there 
was  no  option  put  in  the  deed  was  becauae  the 
deed  included  in  its  term  the  sale  of  the  said 
bard  woods.  He  says,  further,  an  agreement 
to  include  the  said  hard  woods  in  the  sale  was 
reached  between  the  contract  <tf  February  2d  and 
the  deed  of  February  0th.  One  of  the  witness- 
es for  the  defendanto  accounts  for  the  descrip- 
tion in  the  deed  by  saying  ttiat  they  were 
copied  from  other  deeds.  This  witness  alao 
denied  that  there  was  any  purchase  of  the  hard 
wood;  but  independmt  of  what  the  witnesses 
testified  to  on  the  point,  when  we  recall  what 
has  already  been  said  in  regard  to  the  impor- 
tance of  location,  when  handling  timber,  I  think 
a  fair  construction  of  the  following  dause  in 
the  deed,  "The  timber  hereby  conveyed  and 
agreed  to  be  conveyed  by  the  contract  horeia 
referred  to»  eta,"  to  be  the  intuition  to  fix 
the  location,  rather  than  the  kind  of  timber. 

There  Is  no  positive  evidence  of  any  pric« 
agreed  upon  for  the  bard  wood,  except  that  Mr. 
J.  L.  Scarborough  testified  that  it  was  under- 
stood that  the  average  price  of  the  hard  wood 
was  to  be  the  same  aa  that  of  pine.  But  if  thin 
evidence  of  Mr,  Scarborough  is  not  to  be  taken 
and  the  court  is  called  upon  to  determine  what 
should  be  paid  by  the  said  Sumter  Pine  &  Cy- 
press Company  for  said  hard  wood,  it  will  de- 
.  termine  that  there  should  be  paid  a  reasonablo 
market  price.  Some  witnesses  testified  that  tbo 
kind  of  hard  woods  on  the  land  described  were 
worth  less  than  pine,  and  some  testified  that 
they  were  worth  more.  I  think,  therefore,  to 
fix  the  value  of  said  bard  woods  at  the  samo 
figure  as  the  pine  will  be  just  and  reasonable. 
AU  of  the  notes  given  in  part  payment  for  the 
mill,  logging,  lumbering,  equipment,  ete.,  having 
been  paid,  the  inquiry  is,  now,  as  to  what  m 
due  on  the  said  timber  contract 

There  ts  great  diaerepaney  in  the  Bgnrea  oC 
the  diffuent  estimators  as  givm  in  e^ence  be- 
fore the  master,  aa  to  how  much  timber  was 
on  the  land  deacribed  in  the  deed  of  conveyance 
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after  tbe  Somter  Pine  ft  Ojpnu  Company  quit 
bosinesB.  When,  however,  we  compare  the  esti- 
mates of  the  witness  Ti.  I*.  Parker,  with  tliftt  of 
Mr.  H.  L.  Scarborough,  it  will  be  found  that 
there  is  a  remarkably  dose  agreement  between 
the  two.  The  estimates  also  of  Mr.  Cole,  a 
veteran  estinuit(»>  of  large  experience,  approach- 
ed those  of  Mr.  Scarborough  and  Mr.  Parker. 
These  faets,  coupled  with  the  the  facts  also  that 
Mr.  Scarborough  is  thoroughly  familiar  with 
the  lands  on  which  said  timber  is  located,  and 
the  farther  fact  that  Mr.  Scarborough  Is  well 
and  most  favorably  known  to  me  as  a  thor- 
oughly responsible  man,  induces  me  to  accept 
his  estimates  on  said  timber  as  more  neariy  ac- 
curate than  tbe  other  estimators,  even  though 
he  be  an  interested  party.  Taking  Mr.  Scar- 
borough's s^  estimates  and  foUowing  tlw  twina 
of  the  deed,  we  have  the  following: 

Hardwoods  Plae 

All  Umber,  Qarlord  traet  J.01T,M0  I6.00O 

Pine  only,  Robert  U.  Edens   mwo 

All  timber,  Oertrud*  B.  Rlcbardsoa  1,000,009 
All  pita  timber  HatUe  Da  Bom....  152,400 
All  ^Bs  timber,  Lse-HoLanshUn...  <»,0OO 
All  swamp  pine  Olenwood  (DlQk)....  S6>^ 

Pla«  and  oypren  WMtberry   MJBM  S4.000 

All  Umber  niltable  tor  Mimilll  pur- 

H.  U  BcsrboTDUsh  M8S.000  IDO.OOO 


1.4t8,5W  t4a.lK 

To  the  above  must  be  added  600,000  feet  lying 
on  the  ground  on  the  Richardson  tract  and 
which  the  evidence  showed  ooald  have  been 
used,  or  should  have  been  cot  and  used  the 
Snmter  Pine  ft  Oyprcss  Oompany,  and  whldi 
had  deteriorated  ontil  It  la  now  almost,  if  not 
quite,  a  total  loss,  l^ls  brings  the  grand  total 
of  timber  for  which  the  Snmter  Pine  &  Cypress 
Company  is  liable  to  -the  plaintiffs  ap  to  6,369,- 
eSSfeet. 

The  plaintifEi,  in  their  complaint,  also  con- 
tend that  a  great  deal  of  damage  was  done  by 
catting  the  best  and  leaving  inferior  timber, 
and  that  a  great  maaj  of  the  logs  eat  and  do- 
llvered  at  the  mill  were  not  measured  or  paid 
tat..  There  is  no  evidence  of  these  matters  be- 
fore me,  apon  whidi  the  conrt  could  readi  any 
deSnite  and  intelligent,  conclusion. 

The  Sumter  Pine  &  Cypress  Company  having 
retained  the  2S  cents  per  thousand  feet,  during 
the  time  they  continued  in  businees,  end  not 
having  called  upon  the  vendors  to  make  good 
any  shortage  in  the  timber,  should  be  held  to 
have  elected  to  restrain  the  25  cents  per  thou- 
sand feet,  rather  than  to  call  for  any  additional 
timber.  And  X  think,  also,  that  this  optim 
should  be  held  to  have  eztandcd  to  tbe  timber 
which  they  purchased  and  failed  to  get.  The 
said  Sumter  Pine  ft  Cypress  Gompany  are  lia- 
ble then  to  the  plaintiffs  at  $2.26  per  thousand 
feet  on  6.369,685  feet,  amounting  to  $12,081.68. 

In  addition  to  this  sunit  tbe  said  Snmter  Pine 
ft  Cypress  Company  are  due  the  sum  of  $460 
for  the  rent  at  the  mill  site.  Scarborough  says 
they  paid  up  to  Jannary  1,  1012,  and  the  lease 
still  had  three  years  to  run. 

The  plaintiffs  claim  also  actual  and  punitive 
damages  against  the  Snmter  Pine  ft  Cypress 
Gompany  for  tearing  np  and  removing  tbe  tram- 
way.  It  appears,  however,  that  most  of  the 
rails  used  on  the  tramway  were  leased  from  the 
AHantie  Coast  line  Railroad  and  were  not  the 


property  of  the  Bocfcy  Bluff  Lumber  Company 
or  H.  L.  Scarborough  or  J.  L.  Scaiborongh. 

It  Is  true  that  Mr.  Scarborough  tefltlfled  that 
the  rails  had  been  torn  up  and  ddpped  away,  or, 
at  least,  most  ot  them.  But  there  is  no  evidence 
showing  that  they  were  not  shaped  back  to  the 
Atlantic  Coaat  I^e  Railroad,  or  that  the  lEocky 
Bluff  Lamber  ComiMUiy  or  J.  Scarboroni^  or 
J.  H.  Scarborough  incurred  any  Uabili^  to  tbe 
said  Atlantic  Coast  Line  Railroad  Company  on 
account  of  the  moving  of  the  said  rails.  Mr. 
H.  L.  Scarborough  does  testify  that  he  pur- 
chased three-fourths  of  a  mile  of  said  rails,  but 
as  no  value  is  placed  upon  them  by  him,  and  as 
ttiere  is  nothing  in  the  evidence  by  which  such 
value  may  be  fixed,  it  is  Impossible  Ux  the  court 
to  fix  what  damage,  if  any,  Mr.  Scarborooch 
may  have  sustained  by  the  moving  or  appropria- 
tion of  the  said  rails. 

It  is  true  that  the  witness  Scarborough  tes- 
tifies that  It  will  cost  at  the  rate  of  $300  per 
mile  to  re-lay  said  tramroadt  bat  I  understand 
that  this  only  includes  the  cost  ot  the  labor 
and  erosa-tice,  and  does  not  include  the  valoa 
of  Uie  rails.  The  cenlracti  ipedfically  state 
that  the  timber  sold  is  all  the  timber  owned  by 
the  ftackj  Bluff  Lumber  Corniuny  and  BL 
Scarborongb  and  J.  H.  Scarborough.  The  valua 
of  this  timber  has  been  fixed,  with  tbe  tramroad 
laid  down  as  it  wiglnally  was,  at  $2.25  per 
thousand  feet.  It  is  shown  conelasively  by  the 
evidence  that  the  timber  was  worth  more  with 
the  tramway,  as  stated,  at  the  time  of  the  sale, 
than  it  would  have  been  worth  without  such 
tramway.  Any  damages  therefore^  whidi  may 
have  accrued  on  account  of  die  tearing  up  of 
tbe  tramways,  are  included  in  tbe  Judgment  fdr 
the  valne  of  tiie  said  timber. 

It  is  therefere  ordwed,  adjudged,  and  decreed 
that  the  plaintiffs  have  Judgments  against  the 
said  Sumter  Pine  ft  Cypress  Company,  defend- 
ants, in  the  sum  of  $12,631.68. 

It  is  further  adjudgeid  and  decreed,  against 
all  tbe  defendants,  that  tbe  mortgage  sued  apon 
be  foreclosed,  and  all  of  the  property  and  prop- 
erty rights  and  leases  mentioned  and  described 
in  said  mortgage  be  sold  by  the  master  for 
Somter  oonnty  on  aalea  day  In  October  next,  w 
some  subaimuent  convcaloit  sales  day  there- 
after, in  front  d  the  oourthoiiae  door  at  Sumter 
during  tbe  legal  honrs  for  public  sale  to  the 
highest  bidder  or  bidders  for  cash,  and  after 
due  and  legal  advertisement 

It  Is  further  adjudged  and  decreed  that  any 
sum  or  sums  of  money  received  for  any  of  the 
said  properties  sold  since  the  otsfcmencement 
of  this  action  shall  be  turned  o>rer  to  tbe  i^ain- 
tiffs  and  oedited  by  them  upon  the  amount 
hereinabove  found  due  by  the  defendant  Sum- 
ter Pine  &  Cypress  Gompany.  Out  of  the  pro- 
ceeds of  tbe  sale  of  the  said  properties,  rights, 
etc,  the  master  shall  first  pay  the  costs  and 
expenses  of  this  action  and  any  taxes  which 
may  be  due,  and  then  apply  tbe  remainder  in 
tbe  settlement  of  the  amonnt  hereinabove  found 
due  to  tbe  plaintiffs,  and,  if  there  be  any  resi- 
due, that  then  be  pay  over  the  sama  to  whom* 
soever  may  be  entitled  thereto. 

It  ia  further  adjudged  that  any  of  tbe  partlss 
hereto  may  have  leave  to  apply  at  the  foot  <tf 
this  decree  for  any  order  whidi  may  be  neces- 
sary to  correct  any  error  in  computation  here- 
in, or  to  carry  Into  effect  tbe  provisions  hereof. 
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L.  D.  Jennings  and  A.  8.  Harby,  both  ot 
Sumter,  for  appellant 

Lee  &  Molse  and  Pnidy  ft  Bland,  all  of 
Sumter,  tor  re^Kmdenta. 

WATTS,  J.  This  Is  an  appeal  from  a  decree 
made  In  tbe  above  case  from  bis  honor  Judge 
Bice  on  August  4,  1915.  For  an  understand- 
ing of  the  case,  the  decree  of  his  honor  should 
be  reported.  After  entry  of  Jndgm^t,  appel- 
lant appeals,  and  by  16  exceptions  Imputes 
error  and  seeks  reversal. 

[1]  Exceptions  1,  2,  3,  4,  6.  6,  7.  8,  0,  10. 
11,  IS,  14,  IS,  and  16  are  orerruled.  It  is  the 
duty  of  the  appellant  to  satls^  this  court  that 
the  finding  of  fact  by  tbe  circuit  court  Is 
against  the  preponderance  of  the  testlmooy. 
This  appellant  has  failed  to  do,  and  we  find 
no  errors  of  law  committed  by  his  honor,  as 
complained  of. 

Exertion  12  must  be  sustained. 

00th  the  preliminary  contract  and  final  con- 
reyance  contained  the  provision  tiiat  H.  L. 
Scarborough  sboold  roat  the  mill  site  to  the 
Sumter  Company  for  a  period  of  six  years,  at 
a  rental  of  flCO  per  annum. 

[1, 1]  Then  Is  no  allegattm  in  tbe  a»n- 
plalnt  that  the  Sumter  Oompany  failed  to  pay 
the  rent  or  breadied  that  portion  of  its  con< 
tract  They  paid  tbe  rent  up  to  the  time  th^ 
shut  down  and  abandoned  the  contract  That 
was  sufficient  to  tenninate  the  oraitract  and 
glTing  80  dayi^  notice  was  nnnecessary.  The 
appellant  was  not  put  upon  notice  by  the 
comjdaint  that  rent  was  asked,  for  ^the  Items 
of  damages  were  for  uncut  timber,  for  puni- 
tive damages  for  tearli^  up  of  a  tramroad, 
and  no  mention  made  of  rent  While  it  Is  true 
that  this  court  has  decided  that  the  prayer 
of  the  complaint  is  no  pert  of  it  yet  the  com- 
plaint itself  must  allege  tects  sufficient  to 
allow  judgment  in  conformity  to  its  allega- 
tion, and  neither  allegatltm  of  complaint  or 
evidence  In  the  case  sustains  his  honor's  find- 
ings in  this  particular,  and  the  decree  of  his 
honor  to  this  extent  must  be  modified,  and  In 
all  other  particnlara  affirmed. 

Modifier 


GABY,  a  J. 
and  QAOB,  JJ., 


and  HTDBICE,  FBASBB, 
ccmcur. 


(lis  S.  C.  20S) 

WESSXNGEB  v. 


DUNCAN. 


(Na  10369.) 
Jan.  27, 


(Supreme  CSonrt  ot  South  Carolina. 

1020.) 


1.  abbbst  «s>1— Ihpbofeb  ABBSiar  ahd  bail 

DOES  nor  DfilXAT  OAUSB  OT  ACTION  TO  BB- 

COVXB  HOITBT. 
Arrest  and  bail  Is  merely  a  matter  ancillary 
to  the  action,  and  the  question  of  conformity 
to  the  statutes  for  arrest  and  hail  are  proper 


in  a  motion  to  discharge  the  arrest  but  non- 
conformity to  the  statutes  does  not  defeat  a 
cause  of  action  set  up  in  a  complaint  to  re- 
cover money  and  a  note,  and  Is  not  ground  for 
sustaining  a  demurrer  to  the  complaint. 

2.  Pleadiho  «s>13S->Patuents  to  plaintift 
suing  fob  honet  defxnsb  and  not  couk- 
tebolaim. 

In  an  action  against  an  attorney  to  recover 
money  placed  hi  his  hands,  where  defendant  put 
hi  a  bill  against  the  plainti^  which  tended  to 
show  that  at  plaintiS's  request  be  had  paid  out 
all  of  the  funds,  induding  ftaes,  to  the  defend- 
ant except  a  certain  amount  which  he  tender- 
ed in  court  the  matters  set  up  by  defendant 
were  simply  matters  of  defense,  and  not  a  coun- 
terdaim,  as  no  separate  Judgment  could  have 
been  rendered  thereon. 

3.  Appeal  and  bkbob  ♦=>1039(H) —Allow - 
inq  beflt  to  an8wbb  undeb  bbr0ne0u8 
belief  that  answer  containbd  oounteb- 
clahi  habhlbss. 

Since  it  was  within  the  discretion  of  the 
trial  court  to  allow  a  reply  to  an  answer,  there 
was  no  revovible  error  In  allowing  a  reply  to 
an  answer  under  the  erroneous  bdlef  that  the 
answer  contained  a  counterclaim. 

4.  Attobnbt  and  client  «»128— Oontbact 

BETWEEN  ATTOBNET  AND  CLOBNT  QUESTION 
FOB  JUBT. 

In  an  action  against  an  attorney  to  recover 
money  left  in  bis  hands,  whether  a  recapt 
tendered  in  evidence  by  the  plaintiff  was  a  re- 
ceipt referred  to  in  a  power  of  attorney,  and 
whether  it  was  a  part  of  the  contract  held  for 
the  Jury. 

5.  Tbial  «s>106(1)— Testiu ont  not  objected 
TO  uust  be  oonbidebed  bt  jdbt. 

Testimony  Introduced  witiiout  objection 
must  be  considered  by  tbe  Jury. 

6.  Appeal  and  ebbob  ^094(2)— Queshons 
or  fact  hot  bbviewable. 

The  appdlete  court  cannot  pass  upon  the 
facta,  not  even  when  a  witness  makes  a  con- 
tradictory stotement;  it  being  for  the  Jury  to 
say  which  statement  they  beUere. 

7.  Attobnbt  and  ousnt  4=»128— With- 
drawal or  EVIDENCE  FBOH  JUBT  IN  ACTION' 
rOB  AOCOUNTINa  EKOB. 

In  an  action  against  an  attorney  to  recover 
money  left  in  his  hands,  court  erred  in  with- 
drawing from  the  consideration  of  the  jury 
evidence  of  defendant  that  he  had  a  contract  for 
the  collection  of  certain  disputed  claims,  and 
that  plaintiff  wrongfully  settled  with  the  debtors 
without  his  consent  and  that  defendant  was 
withholding  i»art  of  the  money  left  with  him 
as  compensation  for  his  services. 

Ajweal  from  BlchUmd  County  Court 

Action  by  7.  W.  Wesalnger  against  J.  T. 
Duncan,  Judgment  for  plaintiff,  and  de- 
fendant anteals.  Beversed,  and  new  trial 
ordered. 

John  T.  Duncan,  of  Columbia,  fbr  appel- 
lant 

Jtdm  Hu^es  Cooper,  of  Columbia,  for 
spondent 


toplo  and  KJVr-NITHBBR  In  all  Kejr-Nom^p^l^MeiftCM^tdi^l^ 


^sstToe  stlier  eaaas  see  same 


S.04 


WESSXNGSR  T.  DTTNOAII 
<1DS  B.B.) 


FRASER,  J.  The  plaintiff  brings  this  ac- 
UcHi  against  the  defendant,  formerly  his  at- 
tomey.  to  recover  the  sum  of  $800  In  cash 
Oess  $1S0  paid  ont  by  the  defendant,  at  the 
plaintUF's  request)  and  a  note  for  $270, 
which  the  plaintiff  alleges  that  he  had  left 
wlfh  the  defendant  for  safe-keeping.  The 
plaintiff  alleged  fraud  In  the  detention  of 
his  property,  and  the  defendant  was  arrested 
under  proceedings  in  arrest  and  ball. 

The  defendant  demurred  to  the  complaint, 
on  the  ground  that  the  complaint  did  not 
abate  a  cause  of  action  in  arrest  and  tmli  un- 
der the  statutes  of  this  state.  The  demurrer 
was  overruled,  and  the  defendant  Interposed 
an  answer  as  follows: 

"The  defendant  herein  answering: 
"Q.)  Eteniea  each  and  every  allegation  in  said 
complaint  contained. 

"(2)  Defendant  allegea  that  a  reckless  disre- 
gard of  facts  is  shown  In  the  allegations  the 
complaint,  and  ttiat  sinister  reasons  of  counsel 
and  other  interested  parties  entered  in  the  bring- 
ing of  this  action  in  arrest  and  bail  against  de- 
fendant. 

"(3)  Defendant  allegss  that  for  sndi  time  in 
the  month  of  May  and  up  to  the  middle  of 
June  while  he  represented  plaintiff  he  served 
plaintiff  faithfully  and  well,  and  both  prior  to 
and  after '  plaintiff  insisted  upon  making,  and 
did  make,  to  defendant  power  of  attorney  to 
act  for  and  represent  plaintiff  said  plaintiff  ap- 
proved of  every  act  of  this  defendant  in  the  ex- 
penditOM  of  said  money  and  erery  other  act 
of  defendant  in  the  bringing  and  defoidii^;  ac- 
tions brought  by  and  against  plaintiff,  who  was 
then  engaged  in  the  sale  of  automobiles. 

"Wherefore,  defendant  demands  tliat  an  ac- 
counting be  had,  that  judgment  be  given  defend- 
ant in  accordance  with  the  facta,  and  that  plain- 
tiff be  required  to  pay  the  costs  and  damages 
herein  to  defendant,  and  for  sncfa  other  relief 
a»  is  Just." 

[1]  I.  TbB  demurrer  was  properly  overrul- 
ed, as  the  comiHaint  stated  a  cause  of  actttni. 
Arrest  and  ball  is  merely  a  matter  ancillary 
to  the  action.  The  qnestlon  of  conftmulty  to 
the  statutes  for  arrest  and  bail  are  proper 
in  a  motion  to  dlsdiarge  the  arrest,  but  non- 
conformity to  this  statute  does  not  defeat  the 
cause  of  action  to  recover  the  money  and 
note. 

There  are  30  ezceptlcHis,  but  tbey  have  not 
been  separately  considered  by  appellant  in 
his  ailment,  and  will  not  be  so  treated 
bere. 

^e  verdict  was  for  the  plaintiff,  and  the 
defendant  appealed. 

[2,  3]  II.  At  the  trial  of  the  case  before 
tbe  county  court  for  Richland  county,  the 
question  arose  as  to  whether  the  defendant 
bad  pleaded  a  counterclaim  or  not.  The 
county  Judge  held  at  first,  that  the  defend- 
ant had  not  pleaded  a  counterclaim.  He  sub- 
sequently reversed  this  ruling  end  allowed 
the  plaintiff  to  reply.  Elzceptlon  is  taken  to 
this  ruling.  The  defoidant  put  In  a  bill 
asBinst  the  plaintiff,  which  tended  to  show 


that  at  ndaintifrs  request  he  had  paid  out  all 

of  the  funds,  including  fees  to  the  defend- 
ant, except  $10  which  lie  tendered  in  court. 
T^e  judge  was  right  in  the  first  instance. 
The  matters  of  defense  were  pleaded  strictly 
as  a  defense  and  not  as  a  counterclaim.  No 
separate  Judgment  could  have  been  rendered 
on  the  answer ;  it  did  not  state  facts  to  sus- 
tain a  s^arate  Judgment.  There  was  no  re- 
versible error  in  the  second  ruling  as  he  had 
the  right  in  his  discretion  to  allow  the  reply. 

III.  On  the  day  the  money  and  note  were 
turned  over  to  the  defeudant,  the  def^dant 
gave  to  the  plaintiff  the  f<dlowing  receipt: 

"May  28,  1918.  Recaved  of  Joseph  W.  Wes- 
singer,  cash,  check,  and  note  $1,070.00  dollar* 
to  keep  safe  as  atty.  to  return  at  call  $1,- 
070.00.  [Signed]   John  T.  Duncan," 

The  power  of  attorney  Is  as  follows: 
'*8ontib  OaroUna,  Bldiland  County. 

"Whereas,  I  did  employ  JohA  T.  Duncan  to 
act  for  me  and  in  my  behalf  as  attorney  in 
making  a  collection  of  certain  property  thra 
in  the  bands  of  Prank  Cosgrove  which  he  was 
unjustly  withholding  and  refusing  to  deliver,  to 
me  and  whereas  my  attorney,  the  said  John  T. 
Duncan,  did  succeed  in  coUecting  from  him 
four  hundred  and  flft?  dollars,  a  check  for  three 
hundred  and  fifty  dollars  and  a  note  for  two 
hundred  and  seventy  doUan,  all  of  ^ich  I  then 
turned  over  to  my  attomayi  John  T.  Duncan, 
taking  his  receipt  for  same.  I  do  now  author* 
ize  him  to  use  s^  funds  as  he  may  see  proper 
and  to  accotmt  to  me  for  said  use  in  the  out- 
lay of  same  in  the  pajrment  of  all  expenses  here- 
to attached  and  in  die  handling,  adjusting,  set- 
tlement or  litigation  that  may  be  necessary  or 
tlmt  may  be  thrust  upon  me  In  the  settlement 
of  all  my  matters  with  the  Cosgrove  Automo- 
bile Co. 

"I  do  further  employ  die  said  John  T.  Dun- 
can to  represent  me  in  all  of  said  matters  now 
in  hand  or  growing  ont  of  my  dealings  With 
said  Cosgrove  Aotomobile  Co.  and  I  now  give 
to  him  the  right  to  do  any  and  all  things  for 
me  and  in  my  behalf  and  to  sign  my  name  as 
my  attorney  in  any  and  all  transactions  for  me. 

"Witness  my  hand  and  seal  this  May  30, 
t01&  Jos.  W.  Wessiager.  [U  S.]" 

.  "Witness:  S.  A.  Grater." 

[4]  ISie  defendant  claimed  that  the  power 
of  attorney  was  the  only  evidence  of  the 
contract  between  the  parties,  and  that  all 
previous  agreements  were  merged  In  the 
power  of  attorney.  The  Judge  (Aai^ed  the 
Jury  that  whether  the  receipt  and  power  of 
attorney  were  merged  or  not,  and  whether 
the  receipt  In  evidence  was  the  receipt  refer- 
red to  In  the  power  of  attorney,  were  ques- 
tions of  fact  for  them.  In  that  charge  the 
Judge  was  right  The  power  of  attorney  re- 
ferred to  a  receipt,  and  it  was  for  the  Jury 
to  say  whether  the  receipt  in  evidence,  not 
identified  by  the  power  of  attorney,  was  the 
receipt  referred  ta  Contracts  are  sometimes 
to  be  gathered  from  many  papers,  and  in  this 
case  the  question  as  to  whethw  the  contract 
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conststed  «f  one  or  two  pap«a  waa  a  qiie»- 
tlon  for  the  Jury. 

IT.  13ie  BKwIlant  dalnu  that  he  wu  en- 
tUed  to  a  Terdlct  on  the  whole  case.  This 
cannot  be  nistalned,  as  the  teetimonj  was 
conflicting.  The  appellant  aK>eered  for  the 
plaintiff  In  eereral  cases,  but  the  plaintiff 
tMtlfled: 

"Q.  Do  70a  owe  Hr.  DoncanT  A.  Not  as  I 

know  of. 

"Q.  State  whether  or  not  yon  employed  Mr. 
Dancan  to  do  anything  for  yon.  A.  To  make 
the  contract  when  I  sabrented  to  Crater  Sales 
Motor  Ounpany;  employed  Urn  to  do  notbini 
dse. 

Have  yon  empkqred  Um  stneeT  A. 
air;  not  befrare  uther. 

"Q.  Did  yott  ghre  Mr.  Duncan  a  power 
attorney?  A.  Vm  a  day  or  two  to  make  set- 
tionent  with  Cosgrove.  I  gave  him  power 
ot  attorciey  to  make  that  spedal  settlement- 
found  it  was  not  done— not  my  intention  for 
him  to  act  m  any  other  tban  on  that  day." 

tl,  I]  VCbe  testimony  waa  not  objected  to, 
and,  b^ng  In  without  objection,  mast  be  con< 
sidered  by  the  .Jury.  TMa  oonrt  cannot  pass 
upon  the  facts,  not  eren  whoi  a  witness 
makes  oontradtotwj  atatementa.  It  la  for 
the  J11E7  to  aay  whldi  atatoment  titer  believe. 

[f]  y.  Appellant  dalma  that  he  had,  with 
the  plaintiff,  a  omtract  tor  the  adlectlon  of 
certain  disputed  claims.  There  was  a  con- 
flict of  statement  aa  to  whether  these  claims 
had  been  collected.  Ibe  api>eUant  claims 
that  he  did  odlect  them.  In  that  aUomncea 
were  made  for  the  claims  In  the  settlement 
made.  The  preaSdinc  Judge  diarged  the  Jury 
aa  follows: 

"The  Court:  In  other  words,  he  testifying^ 
and  I  onderstood  Mr.  Wessinger  to  say,  tliat 
there  waa  a  9700  daim  whidi  he  told  Mr.  Dnnr 
can  he  could  collect,  and  If  he  did  collect  it,  he 
would  give  him  half  of  it.  That  Is  not  in  here, 
because,  as  I  understand,  that  has  never  been 
collected.  Put  that  aside,  because  they  are  not 
asking  for  that  $700  in  their  complaint  They 
are  asking  for  the  balance  of  that  thousand  and 
seventy  dollars,  for  the  $1070.  less  |160. 

"Mr.  Duncan:  Ton  entirely  misunderstood  the 
$700  collection.  That  says— let  me  see  the 
power  of  attorney;  have  yon  got  it  there? 

"The  Court:  I  won't  ask  any  questions.  I 
think  I  am  right  on  that" 

It  was  error  to  exclude  the  matter  from 
the  conaideratlon  of  the  Jury. 

There  are  other  questions  that  apply  solely 
to  the  trial  from  which  this  appeal  Is  taken, 
and  Include  such  matters  as  the  tone  of 
rolce,  etc.,  which  tiie  record  does  not  show, 
and  cannot  show. 

The  Judgment  la  reversed,  and  a  new  trial 
ordered. 

WATTS  and  OAGB,  JJ.,  concur, 
GARY,  a  J.,  did  not  sit. 

HTDRICK,  J.  I  concur  In  the  opinion  of 
Mr.  Justice  FRASER,  except  as  to  the  dis- 


position of  points  in  and  Y.  Aa  to  ni: 
The  testimony  was  suaceptlble  of  but  one  in- 
ference aa  to  what  recent  waa  referred  to 
In  the  power  of  attorney.  There  is  no  evi- 
dence that  defendant  ever  gave  plaintiff  any 
other  receipt  than  that  dated  May  28,  1918 ; 
and  that  receipt  is  also  sufficiently  Identified 
in  the  power  of  attorney  as  bebig  the  one 
herein  referred  to,  because  that  instrument 
refers  explicitly  to  the  collection  from  Cos- 
grove  of  $460,  a  check  for  $350,  and  a  note 
for  $270,  "all  of  which  I  then  turned  over  to 
my  attorney,  John  T.  Duncan,  taking  his  re- 
ceipt for  same."  The  evidence  Is  undisputed 
that  there  was  only  one  collection  from  Cos- 
groves  and  that  It  consisted  of  the  very  items 
mentioned  in  the  power  of  atttuney,  and  the 
receipt  mentions  "cash,  check  and  note," 
amounting  to  $1,070.  "Hie  evidence  being 
susceptible  of  but  one  inference,  and  tiiat  be- 
ing that  the  receipt  referred  to  in  the  power 
of  attorney  was  the  one  dated  May  28th,  the 
court  erred  In  refusing  to  so  instruct  the 
jury,  aa  requested  by  defendant,  and  that 
the  rl^ts  of  the  parties  were  to  be  deter* 
mined  under  the  power  of  attorney. 

As  to  V:  The  testimony  was  susceptible  of 
but  one  Inference  as  to  the  collection  by  de- 
fendant of  plaintlfTs  dalm  against  the  Cos- 
groves  for  $700,  whtbh  defendant  had  under- 
taken to  collect  for  a  contingent  fee  of  one- 
half  the  amount  collected,  end  that  Inference 
la  that  neither  the  dlaim,  nor  any  part  of  it, 
had  er&e  been  collected  by  def^idant  Nev- 
wttieleBa,  defendant  charged  half  of  tiiat 
amount — $350 — In  his  account  against  plain- 
tiff, as  an  item  for  which  he  should  liava 
credit,  on  the  ground  that  idaintlff  had  d&i 
feated  his  collection  of  It  by  making  a  set- 
tlement  with  the  Cosgroves  of  all  matters  in 
dispute  between  thun,  without  hla  knowledge 
or  consent,  after  having  employed  him  to  col- 
lect it  on  the  agreement  that  he  should  have 
half  the  amoxmt  collected. 

Oleariy,  irtalntlff  had  Qio  right  to  aettle 
with  the  Ooagrovea  and  end  the  litigation  be- 
tween them,  but,  In  doing  ao  wlftunit  the  con- 
sent of  defoidan^  be  Incurred  liability  to  de- 
f^daut,  not  necessarily  for  half  the  amount 
of  the  claim,  as  erroneously  contended  by 
defendant,  but  fOr  reastmable  compenaaUon 
to  defoidant  for  the  services  which  he  had 
rendered  In  and  about  the  Investigation  and 
prosecution  of  that  claim.  I  agree,  therefore, 
that  the  court  erred  in  excluding  that  claim 
entlrdy  from  the  consideration  of  the  Jury. 
They  should  have  been  allowed  to  find  what 
d^ndant  had  Aoae,  at  the  request  of  plain- 
tiff, in  and  aboat  the  Investigation  and  pros- 
ecution of  that  claim,  and  what  his  services 
were  reasonably  worth,  and  for  that  amount 
he  should  have  had  credit  There  was  some 
evidence  that  that  claim  was  fictitious  and 
without  foundation  In  fact  or  In  law.  If  so, 
of  course,  defendant  would  not  be  entitied 
to  anything  on  account  ot  It 
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Wells  «=»407(1)  —  Ditub  to  which«vbb 
child  mifpobts  idiot  sos  bbld  to  00  to 

PAXEXOULAB  BOH'B  BBT&IX. 

Under  a  vUI  darMnf  certain  plantationB 
and  intBieat  for  the  sojiiKirt  of  te«tator*B  idiot 
•on  for  hifl  life,  with  remainder  over  "to  which- 
ever of  m;  children  shall  take  kind  care  of  my 
said  son  •  •  •  provide  for  him  utatU 
hia  decease,"  where  another  ion  of  testator, 
assisted  by  the  widow,  took  care  of  the  idiot 
■cm  for  13  yean,  or  tmtil  his  death,  and  then 
turned  over  the  ^atte  to  his  wife  and  daughter, 
who  took  care  fd  the  Idiot  son  for  8  man  years, 
vnnl  he  became  dangerons  and  waa  committed 
to  a  hospital,  where  he  died  in  a  few  weeks,  tiie 
estate  of  the  son  who  took  care  of  the  Uiot  la 
entitled  to  the  entire  remainder. 

AroeftI  from  Gommon  Pleas  Oircolt  Court 
of  BarkelCT  Oonnty ;  W.  H.  Townswd,  Judge. 

Action  b7  Ella  O.  Wren  and  others  against 
Margaret  R.  McCay  and  ofhen.  From  Judg- 
ment for  i^lntlffs, '  defendants  ajveal.  Be- 
Twsed. 

U  D.  Jenninga  and  A.  S.  Hariv,  botb  «C 
Bomter,  for  appellants. 

E,  J.  £>eainl8»  of  Moncka  Comer,  and  Wolfe 
it  Beany,  of  Orang^urg,  for  reuK«dentB. 

FRASEB,  3.  Tbia  la  an  aetloD  for  partitlra 
and  accoanUug.  Hie  defradants-appellaabs 
set  up  title  In  thunsclTee,  and  that  queation 
alone  is  before  tbe  court  on  this  am>eal,  be- 
cause, if  the  appellanta  have  tlQe,  there  need 
be  no  aoconnting. 

The  question  (only  coe  need  bey  considered) 
raised  Is  purely  a  questl(m  of  law,  and  arises 
out  of  the  following  provision  of  the  will  of 

"I  give,  devise  and  begneath  my  plantations  in 
Saint  James  Santee,  known  as  the  Manigaolt 
Tract  and  the  Poplar  Grove  Tract,  and  the  in- 
terest on  the  sum  of  two  thousand  dollars  (whidi 
amount  I  hereby  direct  my  executors,  or  such 
of  them  as  shall  qualifr,  to  raise  out  of  my  es- 
tate and  to  aecurely  invest),  for  the  support 
and  maintenance  of  my  son  Lawrence,  for  aud 
dnring  the  term  of  his  natnrid  life;  and  from 
and  after  his  decease,  I  pve  and  devise  the 
■aid  tracts  of  land  and  the  said  cartel  anm  of 
two  thousand  dollers,  ia  whatever  invested,  to 
whichever  of  my  children  iball  take  kind  cam 
of  my  said  son  Lawrence,  and  provide  for  him 
until  his  decease." 

We  ftnd  this  statonait  of  ftcts  in  respraid- 
enfs  argument: 

"C.  O.  McCay,  the  father,  died  in  18TS.  His 
wife,  Frances  C,  died  in  1892. 

two  executors  of  the  will,  the  two  sons, 
Thomas  A.  and  Augnstua  William,  died  in  190B 
and  1904,  respective. 

"^wnncc.  tlie  imbecile  eon,  died  in  1814. 


.  MoCAT  9 

From  the  deaUi  of  hIa  father  In  1S78  Lawrence 
coutianed  to  reside  with  his  mother,  Frances 
0.,  in  the  old  htnn  tmtil  she  tfed  in  1892;  andL 
of  course,  she  neccMarily  attended  his  personal 
wants  diving  that  period.  From  the  death  of 
his  father  in  1870  until  the  death  of  the  mother 
in  1862,  Thomas  A.  to<A  diarge  of  and  attended 
to  the  business  affairs  of  Lawrence.  When  the 
mother  died  in  1892  Thomas  A.  took  Lawrence 
to  his  house,  and  cared  for  him  and  his  prop- 
erty unta  said  Thomas  A.  died,  in  1905. 

"When  nid  Thomaa  A.  died  in  1906,  said 
Lawrence  continued  to  live  in  the  same  house 
with  Mrs.  Margaret  R.  McCay  and  Mrs.  Annie 
Ei.  Andrews,  the  widow  and  daughter,  respec- 
tively, of  said  Thomas  A.,  who  cared  for  him 
and  to<A  (^arge  of  his  property  interests  until 
the  21st  day  of  December,  101S,  when  they  had 
him  committed  to  the  aaylom  as  a  pauper  or 
beneficiary  patioit,  where  said  Lawrence  died 
in  lUiout  six  weeks,  namely,  on  January  21, 
1914. 

"No  diild  of  the  testator  cared  for  Lawrence,- 
save  Thomas  A.,  who  died  in  1900,  8  years  prln 
to  the  death  of  Lawrence. 

"Upon  the  death  of  Lawrence,  the  defendants, 
Mai^aret  R.  McCay  and  Annie  B.  Andrews, 
wife  and  daughter,  respectively,  of  Thomas  A. 
McCay,  took  possession  of  the  property  of  Law- 
rence McCay,  claiming  it  as  owners  tiiereof 
under  the  will  of  the  testator,  C  6.  McOay. 

"This  Buit  now  seeks  the  partition  of  this 
property  among  and  between  ttie  four  children 
ct  the  testator,  O.  O.  McCay,  or  their  deseend- 
anta,  tinder  the  reridnary  clause  of  his  will." 

The  record  further  contains  statements 

that— 

"Lawrence  McCay  had  been  an  imbecile  since 
birth,  that  he  was  a  mute,  and  that  he  could 
understand  a  little,  but  had  to  be  helped  in 
every  way,  and  could  not  drees  himself  alone, 
and  that  in  recent  years  he  had  become  diui- 
gerous,  and  would  chase  women  aud  children." 

Lawrence  was  admlttM  to  tbe  stete  hos- 
pital as  a  pauper,  and  It  was  not  contradicted 
that  Mrs.  Andrews  had  viiitten  to  the  author- 
ities that  she  was  wllUng  to  pay  his  expenses. 
Lflwrence  died  about  four  weeks  after  he 
reached  thelioq^t^ 

Thomas  A.  McCay  left  a  will  in  wblcta  be 
provided: 

"I  direct  mT"  executon;  or  sucft  of  them  as 
may  qvali^  upm  this  wlH  and  teatamcnt,  to 
raise  out  of  my  personal  property  a  fund  of 
(3,100.00  which  they  are  hereby  instructed  to 
Invest  and  hold  in  trust  for  the  use  of  my 
brother  Lawrence  during  his  natural  life,  and, 
at  his  death,  .to  be  disposed  of  In  accordance 
with  the  provisions  of  the  will  of  my  father, 
the  late  C.  O.  McOay,  as  to  Lawrenoe'R  sharp 
In  bis  esUte." 

The  widow  and  dau^ter  of  Thomas  A. 
McCay  claimed  that  Thomas  A.  McCay  had 
performed  the  conditions  of  this  will  ot  bl^ 
ftitba-,  and  that  th^  are  ntiUed  as  Us  bdrs 
at  law  to  pn^ierty  devised  and  bequeathed 
for  the  support  <tf  Lawrence. 

The  trial  judge  held  that  Th<»nas  bad  not 
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performed  On  condttton^  In  that  tbe  will  of 
hla  faOitt  nqnlred,  u  n  eoodltloa  precedent 
to  tlie  Invnting  d  ttie  remainder,  llie  pentm- 
al  caze  of  one  of  tbe  testator's  children,  and 
lliat  ttie  care  of  Uie  dav^ter^ln-Iaw  and 
graziddiUd  do  not  folflU  the  condition.  He 
held  that  the  condition  was  not  fulfilled, 
since  Thomas  died  before  Lawrence.  He  re- 
alized ttiat  tbe  case  Vas  a  hard  on^  and, 
while  he  ordered  an  acoonntlng,  allowed  to 
ttB  estate  of  Tbomax  reasonable  compensa- 
tlon  for  the  trouble  and  care  bestowed  upon 
Lawrence.  It  Is  Indeed  a  hazd  case  If  Thom- 
as, who  cared  fOr,  and  It  Is  stated,  and  not 
denied,  kjjudly  cared  fw,  assisted  hj  his 
mother  during  her  life,  and  kindly  cared  for 
him  In  his  own  hoas  for  18  yean^  and  then 
at  his  death  turned  over  his  trust  to  his 
wlf6  and  daugbter,  who  carried  the  burden 
tcs  some  9  years  more,  shall  be  deprived  of 
the  pecuniary  compensation  so  Justly  ofTer^ 
by  his  father.  It  is  also  a  bard  case  if  those 
bvoOiers  and  sisters  and  their  families,  who 
In  all  these  years  had  never  raised  their 
hands  to  help  their  unfortunate  brother,  shall 
now  come  In  and  get  the  proper^.  Tbe  temp- 
tatlrai  is  that  In  doing  a  "great  right"  we 
might  feel  excusable  in  doing  a  "lltUe  wrong," 
but  we  must  not  forget  that  hard  cases  too 
often  make  bad  precedent,  and  thereby  great 
omfuslon  creeps  into  the  law.  The  law  in 
this  case  Is  very  clear,  and  we  have  no  au- 
thority to  change  It  In  Whitesides  v.  White- 
sides,  28  S.  G.  S31,  6  8.  B.  818,  we  read: 

"It  wUI  be  observed  that  this  is  not  tbe  case 
of  a  devise  to  some  spedfied  petBOn  upon  condl- 
tiOQ  in  which  the  question  whether  the  condition 
ii  precedent  or  subsequent  la  oftmtimeB  difficult 
to  determine;  but  it  Is  a  case  of  a  devise  to  an 
unascertained  or  uncertain  person,  where  the 
nneertsluty  can  only  be  roaoved  liy  a  etmpli- 
ance  with  the  condition  prescribed.  So  that 
here  the  condition  is  necessarily  precedent  No 
one  of  tbe  sons  of  Thomas  Whiteeides  can  claim 
under  this  devise  until  be  has  complied  with  the 
prescribed  condidon,  for  in  that  way  alone  has 
tbe  testator  designated  which  one  of  tbe  sons 
was  to  take." 

The  law  is  dear  and  Inexorable.  If  Thom- 
as did  not  "tske  kind  care  of  my  son  Law- 
rence and  provide  for  him  until  his  death," 
then  neither  HiomaB  nor  his  estste  Is  enti- 
tled to  the  remainder. 

If  tbe  duty  of  talcing  care  of  Lawrence 
had  been  committed  by  the  will  to  Thomas 
alone^  then  there  might  be  much  force  in  the 
poeltlffi  that  he  could  not  delate  the  duties 
to  any  cme,  but  the  devise  is  to  a  dass.  A 
strict  construction  of  the  word  "children," 
of  course,  means  the  Immediate  offspring  of 
Oie  testator.  That  constroctiOD  here  would 
destroy,  and  was  likely  to  destroy,  the  whole 
object  of  the  provisltm  toe  this  most  unfor- 
tunate son.  Can  It  be  supposed  that  the  tes- 
tator Intended  to  send  lAwrence  adrift  in 


case  <a  On  death  Ot  ttuA  cfaUd  first  as- 
somed tbedaty?  O^iedevIsBWasnottoTlKn^ 
as,  but  to  '*whldiever  of  my  chndrao."  The 
purpose  manifestly  was  to  provide  that  the 
case  of  this  idiotic  and  unlovable  son  should 
be  cc»nmitted  to  a  member  of  the  fiunUy,  and 
not  to  strangers.  Gliomas  turned  ovw  his 
burden  to  his  wife  and  daughter,  who  had 
learned  by  long  and  hard  sEperienoe  to  take 
kindly  care  of  the  unfortunate  There  is  no 
question  but  that  the  kindly  care  was  be- 
stowed by  ihem,  evm  when  they  committed 
him  to  the  hoiq^tal  tor  the  Insane.  It  is  true 
that  the  widow  and  daughter  took  an  active 
part  in  committing  him  to  safe  custody,  but 
there  was  kindly  caxe  erax  then,  and  his 
honor  00  finds. 

Besides  thisb  Thomas  provided  for  kindly 
care  after  his  own  death  by  setting  aside  $3,- 
100  of  his  own  money  for  the  maintaiance 
and  sui^rt  of  Lawrence,  and  with  kindly 
care  provided  that  that  sum  should,  at  the 
death  ot  Lawrence,  be  added  to  the  fimd  pro- 
vided for  Lawrence,  under  his  father's  will, 
and  go  to  him  who  gave  tiindly  care  to  Law- 
rence. Tbomas  gave  kindly  care  to  Lawrence 
while  he  lived,  and  gave  kindly  care  to  Law- 
rence until  he  (Lawrence)  died.  Thomas  was 
a  child  of  G.  G.  McGay,  and  gave  kindly  care 
to  Lawrence  until  he  died,  thus  literally  per- 
formed the  condition  precedent,  and  the  es- 
tate of  Thomas  Is  entitled  to  the  entire  fund 
provided  by  O.  O.  and  Thomas  McCay.  It 
Is  claimed  that  kindly  care  requires  personal 
service,  1.  e.,  that  Thomas  mnst  dress  and 
wait  on  Lawrence  with  his  own  hands.  The 
will  does  not  say  so.  The  case  of  Cabeen  v. 
Oordtm,  1  HUl  Eq.  p<  90,  Is  r^ed  upon  as 
authority.  This  case  does  not  sustain  the 
position.  The  testator  gave  certain  slaves  to 
his  daughter,  Betsy,  "but  if  my  daughter 
Mary  shall  take  care  of  said  Betsy  during 
her  life,  then  at  her  death  I  give  said  slaves 
to  the  said  fifary."  Tbe  court  goes  on  to  say, 
"For  one  cannot  be  said  to  be  taken  care  of, 
who  is  waited  an  with  great  care,  but  who  Is 
neither  fed  nor  dothed ;  nor  can  one  be  taken 
care  of,'  who  is  unable  to  feed  herself,  or  put 
on  her  dothes,  by  placing  before  her  food 
and  raiment"  Mary  did  not  care  for  Betsy, 
and  was  not  ^titled  to  the  remainder.  It 
Is  manifest  that  the  personal  care  provided 
for  was  care  personal  to  Betsy,  but  supplied 
by  Mary.  Parents  take  kindly  care  of  their 
injured  child  when  they  take  it  to  a  good 
hcwpltal  and  cranmlt  It  to  the  ministrations 
of  skilled  physicians  and  competent  trained 
nurses,  even  though  ndther  of  them  touch, 
or  are  allowed  to  touch,  the  child  while  it  la 
In  a  critical  condition.  The  mother  may  long 
to  do  the  service  herself.  Sometlmte  she  is 
most  kind  when  she  restrains  her  natural  im- 
pulse tor  the  good  of  the  child.  It  Is  undis- 
puted that  Lawrence  received  kindly  care  to 
the  day  of  his  death,  and  that  this  kindly 
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eaxe  waa  i»roTided  bj  Thomas  McO&y,  and 
liJi  estate  is  entitled  to  tlie  entire  remainder. 
The  Judgment  is  reversed. 

GABT,  a  and  HyDBIOE,  WATTS,  and 
QAG4  J  concur. 


an  8.  c.  mi 

THOMPSON  et  aL  T.  ATLANTIC  COAST 
UNE  B.  CO.  et  aL 

KSaUUEDBS  et  al.  t.  SAMB. 

(No.  10848.) 

(Snpmne  Court  of  Soutli  Carolina.    Jan.  29, 

19200 

1.  Damages  «=»168(3)— Bvidencb  or  pbkua- 

TUHK  BIBTH  ADldBSIBXA  IN  PEBeOHAI.  IKJUBT 
AOnon  THbUGH  NOT  BFECIFICIALT  FIXADSD. 

In  passecger's  action  against  railroad  for 
injaries  in  derailment,  wherein  was  alleged 
tlat  plaintiff  "was  aeriousl;  and  penuaneatly 
injured.  Buffered  a  faarful  and  terrible  mental 
■nd  bodily  shock,"  testimonr  that  injury  to 
plaintifl  resalted  in  the  loss  of  an  unborn  child 
was  admiasible,  though  not  specificaUy  plead- 
ed ;  snch  teatimony  toiding  to  prove  the  extent 
of  plaintUTs  injuries  and  to  show  that  the  per- 
manent injuries  caused  by  the  premature  birth 
was  the  proximate  result  of  the  injuries  ans- 
talned  in  the  accident 

2.  CAKKiiaa    «=9316C1),    320(1)  —  Gabbub 

WHOSE  FABSENQEB  IS  XITJUBED  PUEffOUBD  TO 

BE  HSOUOBNX. 
When  a  pas&enger  Is  injured  hy  an  instru- 
mentality of  the  common  carrier,  there  is  a  pre- 
Bomption  of  negligence;  tiie  amount  of  testi- 
mony necessary  to  overcome  such  presomption 
bdng  a  question  itf  fact  for  the  Jury. 

8.  Evidence  «s3570— Jubt  hot  boukd  to  ao- 
ceft  opinio  k  oy  exfebt. 
The  Jury  is  not  bound  to  take  die  opiniim 
of  an  expert  witness. 

4.  Gabribbs  4^320(30)— Opinion  of  expbbt 
as  to  ca17bb  of  accident  hot  sufficient  to 
ovebcomb  ppsuhftion  of  neolioshcx. 
In  action  against  railroad  for  injuries  to 
passenger  in  derailment,  court  cannot  say,  as 
a  matter  of  law,  that  tiie  mere  opinion  of  an 
expert  vftneas  that  the  cause  <rf  the  aeeidait 
was  a  broken  bolt,  wi^ch  could  not  have 
been  detected  by  the  most,  expert  inspeetioD,  is 
soffident  to  overcome  the  presumption  of  negli- 
gence. 

Sl  Oabmebb  «=»320(22)  —  Whbthbb  debatl- 
wan  WAS  BKani/F  or  oaMtiro'a  mmjQBnoE 
iQB  jubt. 

In  passmger's  actifm  against  railroad  for  in- 
Jnrlee  sustained  in  derailment  from  defect  in 
ear,  qocstion  oC  railroad^  ne^geace  held  for 
Jury. 

8.  Appeal  akd  bbbob  «s>1003,  1001(4)— Sit- 
pbbmb  coubt  will  not  pass  oit  etidencb 
ob  distcibb  vebdict  it  uobe  than  one  in- 
'   febencs  can  be  dbawn  fbom  tebtiuont. 

Where  more  than  one  inference  can  be 
drawn  from  the  evidence,  the  Supreme  Court  has 


DO  juriadictlon  to  pass  on  the  manifest  weight 
of  the  testimony,  nor  to  disturb  the  verdict, 
though  it  may  be  greater  than  court  .may  think 
proper. 

7.  Release  «=s>S8«^lBSin  as  to  isaddu- 

LENT  FBOCUBBUEUT  op  BBLBASB  nOPEBLT 

STTBICITTED. 

In  action  for  Injuries  to  passenger  sustained 
in  derailment,  wherein  railroad  claimed  to  have 
been  released  from  liability,  issue  of  whether 
the  releases  had  been  freely  and  voluntarily  giv- 
en, or  bad  been  procured  by  fraud,  coert^mi,  or 
misrepresentation,  held  properly  submitted  under 
the  evidence. 

8.  Relea»  Imstbuotion  in  PASSsn- 

GEB'S  action  fob  mJtTBIES  NOT  MISIXADING. 
In  action  against  railroad  Cor  injuries  to 
passenger  in  derailment,  wherein  railroad  daim- 
ed  that  passenger  had  released  it  from  Usbility, 
inatructkm  keld  not  to  mislead  Jury  to  think  tliat 
mere  inadequacy  of  oonsideration  was  groond 
for  setting  a^de  <rf  release,  In  view  of  charge 
as  a  whole  instmeting  that  passenger  could  not 
recover  if  release  was  Credy  and  voluntarily 
given. 

9.  Cabbibbs  «=>8I8(1^— Railboad  sued  with 

PULLUAN  COUPAHT  COtTLD  NOT  OOUFLAnr  01 

ranonoH  op  vBEDxaT  fob  zjutebb. 
In  passenger's  action  for  Injuries  In  derail- 
ment against  railroad  and  tiie  Pullman  Com- 
pany, where  the  raOroad'a  own  witnesses  testi- 
fied that  it  was  the  duty  of  the  railroad  to 
Inspect  and  repair  the  running  gear  of  the  Pull- 
man cars  while  in  use,  and  where  there  is  no 
evidence  that  the  Pullman  Company  was  re- 
aponsible  for  the  roadbed,  railroad  could  not 
complain  of  direction  of  verAct  for  Pallman 
Company. 

Appeal  from  Common  Pleas  Oircnit  Court 
of  Charleston  County ;  J.  W.  De  Tore,  Judge. 

Actions  by  Gertrude  B.  l%ompson  and 
husband,  and  by  Edyth  Ktilers  and  busband, 
against  tbe  Atlantic  Coast  Idne  BaUroad 
Company  and  others.  Judgments  for  plain- 
tiffs^ and  named  defendant  anneals.  Af- 
firmed. 

Batledgs  &  Hyde,  ai  Gbarlestcn,  for  ap> 
pellant 

Logan  ft  Orac^  of  Charleston,  for  respondr 
ents. 

FBASEB,  J.  Tlie  appellant,  In  Its  argu- 
ment, thus  states  its  case: 

"It  appears  that  the  action  was  for  damages 
due  to  personal  injury,  nervous  8ho(^  eta, 
alleged  to  have  been  sustained  by  the  plaintifb 
while  passengers  on  a  train  of  the  defendant, 
consisting,  among  other  things,  of  the  Pullmau 
car  upon  which  the  plaintifEs  were  riding. 

"Both  plaintifEs  claiming  to  have  been  injured 
In  the  same  acddent  and  the  allegations  of  ues- 
ligence  being  the  same  in  both  cases  and  the  de- 
fenses the  same,  the  cases  ware  tried  together. 
A  verdict  of  $10,000  was  awarded  to  plaintiff 
Mrs.  Thompson,  and  a  verdict  of  $100  was 
awarded  the  plaintiff  Mrs.  Kellers. 
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*^Ctte  allesattou  of  netfigence  In  etd  cue 
were  as  follows: 

**(a)  Id  tailing  and  anittinff  to  take  care  to 
^r0f  ent  derailment. 

**(b)  In  not  adopting  the  pioi>er  ■afegoarda 
to  protect  aaU  train  and  car  eo  that  eaid  aai- 
dent  would  not  have  happened. 

"(c>  In  causing  and  allowing  said  train  and 
car  to  be  derailed. 

'*The  allegation  of  injury  in  the  caee  of  Mrs. 
l^ompBon  was  as  follows; 

"  That  she  was  thrown  from  the  place  oc- 
cupied b;  her,  koA  that  she  had  her  infant 
child  in  her  arms,  and  that  she  was  thrown, 
with  auch  force  and  yi<denee  against  said  car 
that  abo  was  rendered  nnconacioas,  and  her 
head  hadlj  bruised  and  her  aide  and  back  fear- 
fuUj  wrenched,  jerked,  and  strained,  and  was 
seriously  and  permanently  injured,  suffered  a 
fearful  and  terrible  mental  and  bodily  shock, 
and  she  was  rendered  almost  a  complete  nervous 
wreck  by  reason  of  her  injuries,  and  the  fright- 
ful and  awful  experiences  resulting  from  her 
iojuiiea  and  shock;  that  plaintiff  had  only  re- 
cently come  out  <^  a  hospital  in  the  city  of 
Washington,  where  she  had  been  treated  for  111- 
aem,  and  in  cmsequenoe  was  utterly  unable  to 
witliiBtand  the  agotiiztng  and  fearful  shock  to 
her  mental  and  bodily  system  by  reason  of  the 
J<dt,  jerk,  and  jar  caused  by  the  derailmoit  of 
said  train.' 

"The  allegations  oi  injury  in  the  case  of  Mrs. 
Kellers  were: 

**'Xhat  her  tight  arm  was  fearfully  bruised, 
jerked,  and  strahied,  her  back  badly  wrenched, 
and  her  nerrons  and  bodily  system  frightfully 
■hodud  and  injured,  she  was  seriously  and  per- 
manently injured  and  (that  she)  was  rendered 
an  almost  complete  nerrous  wre^  by  reason  of 
her  injuries,  and  the  frightful  and  awful  ex- 
periences resulting  from  her  injuries  and  shock, 
and  wUi  be  othwwlse  Injured.* 

"Argument. 

"C<»ning  directly  to  the  ooadderadoB  ot  the 
first  exception  whidt  comidains  of  the  raUng  of 
the  court  in  permitting  a  questlm  to  be  a^ed 
Dr.  A.  E.  Baker,  phy^dan  ot  the  plaintiff,  with 
reference  to  a  serious  physical  condition  thKn 
which  the  plaintiS  bad  suffered,  not  eet  out  in 
the  complaint,  and  entirely  different  from  any 
allegation  of  injury  therein  complained." 

[1]  I.  The  testimony  of  Dr.  Baker  referred 
to  the  "mental  and  bodily"  injury  of  Mrs. 
Thompson,  which  was  the  result  of  the  in- 
Jury.  It  included  the  loss  of  an  unborn  child, 
which  was  not  the  subject  of  Qib  action. 
The  testimony  tended  to  prove  the  extent  of 
the  platntlfTa  injuries  and  was  competent 
The  testimony  tended  to  show  that  the  In- 
juries caused  the  premature  birth,  and  the 
premature  birth  was  cause  of  the  permanent 
Injuries,  1.  e.,  the  wreck  was  the  proximate 
cause  of  the  plaintiff's  injuries.  The  testi- 
mony was  cranpetent,  and  this  exception  is 
oremiled. 

IL  The  appellant  thus  states  the  second 

"The  second  exception  assigns  error  in  over- 
ruling  the  motion  of  the  defendant  railroad 
company  having  nonsuit  made  upon  the  ground 


that  thei*  was  a  total  failure  «vIdenoB  t» 
support  the  allegation  of  oegllgenee  and  sped- 
fications  thereof  alleged  In  the  complaint." 

[2]  Wlien  a  pass^ger  Is  Injured  by  an  Is- 
Btrumentallty  of  the  common  carrier,  there 
is  a  presumption  of  negligence.  How  much 
testimony  Is  necessary  to  orercome  this  pre- 
sumption  Is  a  questira  o2  fact  for  the  Juiy. 
McLeod  T.  Bailroad  Go,  98  S.  &  71,  70 
S.  B.  19,  705. 

Mrs.  Thompson,  <Hie  of  the  plaintiffs,  said, 
"What  is  the  matter  with  this  train ;  it  rock- 
ed and  pitched  all  night?"  EMd  It  rock  and 
pitch  all  night?  Mrs.  Thompson  was  in  the 
drawing  room  of  a  Pullman.  Would  a  man 
of  ordinary  prudence,  who  was  exercising 
due  care,  know  that  Sfxnethfng  was  wrong 
when  the  Pullman  rocked  and  pitdied  all 
night?  If  the  Jury  thought  so,  then  there 
was  evidence  from  which  the  jury  could  Infer 
negligence,  independent  of  the  presumption. 
The  a^KlIant  says  it  did  everything  that  It 
could  have  dwe,  in  tliat  It  made  inspection 
after  Inspection  and  found  otitf  one  thing 
wrong,  to  wit,  two  new  brake  shoes  were 
needed  for  the  "Judsonla"  (the  car  la  whldi 
the  plaintiff  was  injured).  These  were  sup- 
plied. The  witness  did  not  know  how  long 
a  brake  shoe  would  last  So  It  seems  that  the 
brake  shoes  that  needed  r^ladng  bad  pass- 
ed several  inspectlona,  unless  they  had  worn 
to  the  danger  point  after  leaving  the  Initial 
terminal.  There  was  no  evidence  to  show 
that  this  defect  developed  after  the  car  pass- 
ed the  ottier  Ukspectlon.  The  appellant  places 
much  reliance  on  the  testlmtmy  of  an  expert 
who  states  that  he  examined  the  wreck  and 
in  his  Judgment  ^e  cause  of  the  acddent 
was  a  brtAen  bolt,  and  that  the  broken  bolt 
was  so  idaced  that  the  most  careful  and  ex- 
pert InspectlcH)  would  not  have  revealed  flie 
defect;  that  the  defect  was  a  latent  defect 
for  wfaidi  the  carrier  was  not  llaUa 

[S]  The  Jnry  la  not  bonnd  to  take  the  vffln- 
iQO  of  an  tsq^ert  witness.  * 

[4, 1]  This  court  cannot  say  as  a  matter  €t 
law  Uiat  the  mere  oi^on  of  an  eq>ert  wit- 
ness la  BuffldMit  to  orarcome  tihe  iHcsnmp. 
tlon  of  negligence.  This  witness  did  not  see 
the  car  until  after  the  acddent  Can  even 
an  expert  tell,  by  looking  at  a  wreck,  what 
bolts  were  broken  before  the  acddent  and 
what  bolts  were  broken  by  the  accident? 
That  was  a  question  for  the  Jnry,  and  this 
exceptlcm  la  overruled. 

What  has  been  said  applies  to  the  third 
excepti<Hi,  and  the  third  exceptl<m  Is  over> 
ruled.  - 

[6]  ILL  ^e  fourth  exception  ctHnplams 
that  the  verdict  is  against  the  manifest 
weight  of  the  testimony.  More  than  one  in- 
ference can  be  drawn  from  the  testimony, 
and  this  court  has  no  jurisdiction  to  pasa 
upon  the  manifest  weight  of  the  testimony, 
not  to  di8turt>  the  verdict,  ^lecause  It  may 
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be  greater  than  the  court  maj  think  proper. 
Tbe  flftb  exception  Is  withdrawn. 
IT.  The  slxtb  exc^tltm  Is: 

cbaive  70T1  that,  if  70a  oondnde  from 
the  «TideDce  In  thU  caae  that  the  consideration 
jtaiA  for  theao  releas«fl  was  bo  out  of  proportion 
to  the  injuries  received  aa  to  shock  the  coo- 
sdeoce  of  a  reascnable  person,  ondet  thoae  dr- 
cum stances  It  wonld  release  them  and  would  not 
hold  th«m  bound  br  It,  but  that  dc^di  on  the 
extent  of  tiie  injuries  that  was  caused  bj  the 
AUantic  Ooast  line  Bailroad  Company ;  if  the 
injnriea  were  slight  and  reasonably  In  keeping 
with  the  amount  paid  for  the  release  and  tiiey 
were  willing  to  settle  for  that  amount,  why  they 
would  be  bound  by  it* 

"Tbe  error  being  that  this  constitated  a 
direction  that  tbe  release  was  invalid,  if  tbe 
amount  paid  was  not  reaaonably  in  keeping  with 
the  Injuries  reeeiTCd. 

"Whereas,  Inadequacy  of  compensation  Is  no 
ground  fbr  setting  adde  a  release  obtained  with- 
■out  trend,  coerdui.  or  misiepreaentaticHi.** 

Hla  honor  diarged  aa  foUows: 

"If  these  releases  were  signed  and  the  parties 
wlw  signed  them  knew  what  they  were  doing, 
and  did  it  freely  and  Tolnntarily,  based  on  tbe 
belief  tliat  they  were  only  sUgfat^  injured,  and 
did  it  in  good  faith,  why  then  tbey  could  not 
recover*  But  if  they  were  Induced  to  sign  these 
releases  by  fraud,  coercion,  or  miarepresenta- 
tion,  not  knowing  or  nnderstsnding  what  they 
wm  d^ng,  and  were  persuaded  to  sign  these 
releases,  tlwy  would  aot  be  bound  because 
fraud  Tttlateft" 

Thus  his  honor  cfaargod  ttutt  not  mere  In- 
'  ftdeqnacT  oC  oonsldanitlw,  nor  After  develop- 
ed  faetB,  mndd  destroy  llw  releftae,  bnt  that 
tnvA  was  necessat?,  and  he  <^i^ed  that 
both  before  and  after  tiie  diarge  complain- 
ed of. 

There  ms  testizDon^  In  the  case  fnmi 
which  the  jury  might  have  Inferred  that  tbe 
ladlea  were  not  In  a  coodltloD  to  know  what 
they  were  doing.  A  mother  with  her  chil- 
dren and  amit  are  fastened  ta  the  drawing 
room  of  a  Pullman  car.  Tbe  cat  Is  tamed 
over  cn  its  side;  the  door  will  not  ixpeni 
tiiere  la  a  cry  made  Qiat  they  may  bnm  up 
if  the  car  takes  fire  before  they  can  get  out ; 
they  find  It  necessair  to  break  open  a  win- 
dow, throt^  whlcAi  th^  are  taken  to  safety; 
die  negro  porter,  whose  h«<d8m  the  sick 
baby  Is  taken  out,  coUapses  from  his  own  in- 
juries ;  the  moUier,  the  plalntUT,  is  wounded 
on  the  head  pnd  ahowa  a  mark  aa  big  as  a 
"lemon"— and  all  the  other  draunstancee 
connected  wltti  the  accident  were  before  the 
jury. 

[7,1]  Tbe  Issue  was  pn^rly  submitted, 
and  the  charge  was  not  misleading,  taken  aa 
a  wlu^e. 

Tbia  ezceptlott  is  orarmled. 

V.  His  Honw  directed  a  verdict  In  favor 
of  the  Pnltanan  Company,  and  ttils  la  the  ba- 
sis of  0ie  last  exeeptltm. 


CI]  The  appelant  cannot  complain'  aa  Iti 
own  witnesses  testified  that  It  was  ttie  dti^ 
at  the  railroad  company  to  inspect  and  r^lr 
the  running  gear  of  the  Pullman  cars  while 
in  use.  There  was  no  suggestion  that  the 
Pullman  Company  was  reqxwialble  for  tbe 
roadbed.  This  exception  la  overruled. 

The  judgmrait  Is  affirmed. 

GABY,  a  J.,  and  HTDBIOE,  WATTS,  and 
OAGB,  J  J.,  oonenr. 


(m  8.  C.  M7) 

CXTT  OODNCIL  OF  CHABLB8TON  v.  TBIU 
RY  PISH  00.    (No,  10291.) 

(Supreme  Court  itf  South  Carolina.   Nov.  26, 

19m 

1.  LaHDLOBD  AVn  ISNiJVT  ^963(2)— TXNANT 
I8TOPPKD  TO  DENT  TITLB  OT  IJJIDI.WD. 

A  tenant  In  possessUm  Is  estopped  to  deny 
the  title  of  bis  landlord  when  the  landlord  pro- 
ceeds to  eject  him. 

2.  LainxLOBD  ufD  TmrAwr  ♦=918(8)— Omr  ahd 

HOT  DOCK  OOUIISSIOII  UKUASD  Of  PBOP- 

KBTT  Lsaaao  to  dkrhdant. 
In  an  actkm  by  a  city  council  to  eject  a 
Sab  company  from  premises  used  by  the  defend- 
ant as  a  vendor  of  fish,  evidence  Md  to  show 
tbe  defendant  was  the  tenant  of  tbe  dty,  and 
not  of  tbe  AoA  commission ;  eoutraet  being  be- 
tween mayor  of  the  dtr  sad  d^eadaat. 

Appeal  trom  Common  Pleas  Circuit  Court 
of  Charleeton  County;  8.  W.  G.  Shlpp, 
Judge. 

Proceedings  by  the  City  Councfl  of  Chartea- 
ton  to  eject  the  Terry  Pish  Company  from 
pronlees  let  to  It  Jadgmait  for  i^lntUf, 
and  defendant  appeala.  Afllxmed. 

The  11  exceptloni^  made  Into  four  gronnda, 
refnred  to  In  the  oplnlra,  are  as  foUows: 

First.  Tltat  the  notice  to  quit  served  on  the 
Terry  Fish  Company  was  not  a  legal  notice,  as 
it  should  have  ran  In  the  name  of  the  commis- 
sioners (tf  the  market  or  the  dock  commission, 
but  certainly  not  in  the  name  of  the  city  coun- 
cil of  Charleston. 

Second.  That  tbe  testimony  showed  that  tbe 
Terry  Fish  Company  should  not  have  been 
ejected  from  the  premises  occapied  by  it 

Third.  That  the  court  should  have  hdd  that 
the  question  of  title  was  involved,  and  that 
therefore  the  dvU  and  criminal  court  had  no 
Jurisdiction. 

Fourth.  That  tbe  court  should  have  held 
^t  tbe  Terry  Flah  Company  had  a  rifdrt  to 
offer  ia  evidence  the  deed  and  indenture  of 
Charles  Cotesworth  Pindiney  and  others  to  tbe 
city  council  of  Charleston,  dated  March  27, 
1788,  as  this  would  have  shown: 

(a)  That  the  dty  council  of  Charleston  is  nei- 
ther the  owner  nor  the  landlord  of  tiie  prop- 
erty at  tbe  foot  of  Market  street  occupied  by 
Terry  Fish  Company. 

(b)  That  tbe  dty  ctmndl  of  Charleston  held 
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fh%  prefiiisM  occupied  by  Terry  Gompany 
only  M  a  troatee  for  a  pablic  market,  and  that 
by  operatioB  of  law  and  breadi  of  tbe  tnut  the 
title  to  the  property  ww  no  lonfcr  In  Uie  dty 
of  Charleston. 

((^  The  T^rry  Fish  Company  !•  In  poflMBuon 
of  the  prendsea  now  oeenpted  by  it  as  a  part 
of  a*  pnbUe  market  of  tbe  dty  of  Charieston 
and  lawfully  In  poaaeerion  nnder  the  term* 
of  the  trust  deed,  and  therefore  haa  an  equitable 
title  to  aaid  premiaea,  and  cannot  be  diq^oasess- 
ed  by  tl>e  dty  eonncU  of  Gbarlesttm  aa  trustee 
in  breadi  of  its  trust 

Logan  ft  Gnoe,  of  GhaxleBtoii*  for  «pp«l- 

lant. 

M.  BuUedge  BlTOTB,  of  (Surleaton.  for  re- 
spondent. 

OAOE.  J.  Proceeding  by  the  dty  of 
Oharleston  nnder  section  3509  of  the  Code  at 
Laws  to  eject  the  Terry  Fish  Company  from 
premises  aforetime  let  to  It  by  the  dty.  The 
proceeding  was  Instituted  before  a  magis- 
trate wbo  on  June  10,  1918,  notified  the  de- 
fendant to  show  cause  before  the  dvil  and 
criminal  court  of  Charleston,  and  tMt  court 
granted  the  remedy.  On  appeal  to  the  cir- 
cuit court  the  judgment  of  the  trial  court 
waa  afflnned.  Mow  the  fish  company  ap- 
peals luare  from  tJie  Jadgment  of  the  drcuit 
court 

The  subject-matter  in  issue  Is  the  foot  of 
Maifcet  street,  hitherto  for  long  years  used 
by  flshermen  as  a  place  to  land  their  catch ; 
and  for  years  lately  oocn^ed  by  the  defend- 
ant as  a  Toidor  of  flali. 

The  appellant  has  consolidated  the  U  ex- 
ceptions made  Into  four  grounds.  Let  so 
much  he  r^iorted  at  folios  14, 15, 10^  17,  and 
18  of  the  i^w^lant^a  brie^  and  In  lien  of  the 
exceptions.  These  foor  grounds  we  now  con- 
sider in  what  is  the  coDsecntlTe  order  of 
them. 

[1]  The  jutisdictioa  of  the  court  of  trial 
Is  diaUenged,  and  that  because  the  inroeeed- 
ing  involves  title  to  land.  And  that  affirma- 
tion, that  title  to  land  la  InrolTed,  rests  on 
another  contentlont  to  wit,  that  an  exami- 
nation of  an  andent  deed  from  Flncfcney  to 
tho  dty  would  disclose  the  fact  that  the 
dty's  tittle  Is  of  sndi  a  diaracter  that  the 
city  has  not  die  legal  right  she  now  asserts. 
The  trial  court  ruled  that  In  a  proceeding 
by  a  landlord  to  eject  Ms  tenant  the  tenant 
could  not  Question  the  landlord's  title.  The 
appelant  is  not  understood  to  Question  the 
rule  of  law  that  graerally  a  tenant  in  pos- 
session is  e8toi^>ed  to  deny  the  title  of  his 
then  landlord,  when  the  landlord  sliall  pro- 
ceed to  eject  the  tenant.  The  appellant's 
present  contention  is  that  a  tenant  so  situat- 
ed may  prove,  in  order  to  defeat  ejectment, 
that  his  landlord's  title  has  expired  or  been 
terminated  by  operation  of  law.  It  is  true 
the  rule  of  law  stated  above  is  not  absolute 
nnder  all  circumstances.  The  appellant  has 


dted  a  recoit  case  to  that  effect  from  Uie 
federal  Supreme  Court  (Jcdmson  v.  Blddle, 
240  U.  S.  480.  36  Sup.  Ct.  393,  60  L.  Ed.  752), 
and  an  old  case  of  our  own  court  Is  to  the 
same  effect  (Oivens  v.  MuIItnaz,  4  RtdL  690, 
55  Am.  Dec  706),  and  to  like  effect  Is  Tant 
v.  Guess.  37  S.  C.  604,  16  S.  B.'  472.  But  the 
Plnckney  deed  is  not  in  the  "case,"  and  Is 
therefore  not  before  ns  for  construction; 
and  all  we  know  ahoot  It  Is  what  transpired 
when  Hr.  Btyan  (then  attorney  for  Ten? 
and  now  deceased)  was  cross-examining  one 
Dingle,  who  styled  Umself  "Secretary  of  Qie 
Dock  Conimlssion.**  This  is  the  record  of 
that  circumstance: 

"Q.  Do  you  happen  to  know  the  property  of 
the  market,  from  Ueeting  street  the  whole  way, 
what  it  is  known  in  the  dty:  do  yoa  know 
where  it  cornea  from?  A.  I  cannot  tsQ  where  it 
cnnee  from. 

"By  Mr.  Rivera:  I  object  to  that  because  this 
Is  a  question  of  landlord  and  tenant.  The  gnea- 
tion  is,  Ii  the  dty  council  of  Charieston  Uie 
landlord  and  the  Terry  Fi^  Company  the  ten- 
ant? That  is  the  only  questiim  on  this  brandi 
of  the  case.  I  aulHnit  It  is  absolutely  incompe- 
tent, anything  in  rdatiim  to  the  title  of  tiiie 
property,  who  it  came  from  and  where  it  cornea 
from. 

"By  Mr.  Bryan:  My  pohit  is:  First,  Hila 
property  as  I  expect  to  prove,  ia  a  trust,  and 
the  beneficiary  is  in  possession  unAer  the  terms 
of  the  trust.  The  city  holds  it  in  trust,  and 
cannot  turn  defradant  out.  I  make  another 
proposition,  the  act  of  the  trustee  in  this  case 
is  a  breadi  of  trust,  and  has  no  title  nnder  the 
trust  deed  to  turn  defendant  out. 

"B7  the  Court:  Under  these  pleading!  the 
only  question,  under  section  3509  of  the  Code, 
is  the  right  to  possession  of  this  property  aa 
betwem  the  landlotd  and  the  tenant,  If  such 
a  relation  la  proved  betweoi  the  parties  In  these 
proceedings,  and  therefore  all  other  testimony 
along  any  other  lines  will  be  gtrlcfcen  oat;  that 
is  the  position  of  the  court-" 

'^y  Mr.  Bryan:  Excepts  to  the  ruling;  the 
object  of  the  testimony  offered  is  to  prove: 
(1)  liiat  the  property  In  question  Is  held  as 
trustee  for  the  use  of  dealers  In  fish ;  (2)  that 
Terry  Fish  Company  la  such  a  dealer  In  pos- 
8es8i(«i  ander  the  trust;  (3)  that  die  dty  has 
;  committed  a  breadi  of  trust,  and  title  not 
any  Itmger  in  the  dty,  and  by  operation  4^ 
law  the  title  is  divested,  and  under  both  of  these 
grounds  the  doctrine  that  the  tenant  Is  estopped 
to  deny  the  title  of  tlie  landlord  does  not  ap- 
ply.** 

And  ttie  present  attonwy  for  Terrj  says 

In  his  brief  that— 

"The  deed  would  have  abown  that  the  prop- 
erty occnpied  by  the  Tnry  Fish  Oaupany  was 
deeded  to  the  City  OouncO  oi  Charleston  to 
use  for  the  purpose  of  a  public  market,  and  that 
the  dty  council,  in  claiming  to  take  this  proper- 
ty out  of  the  hands  of  the  board  of  market  com- 
missioners  who  have  charge  of  the  pablic  mar- 
ket of  the  dty  of  Charleston,  and  putting  it  into 
the  hands  of  the  dock  commission,  and  in  en- 
deavoring to  eject  the  Terry  Fish  Company,  was 


Digitized  by  Google 


B.O0  STATE  V. 

iint 

acdng  In  vlolatlim  of  flw  t«iiu  of  tiie  trust 
deed.** 

Tbe  same  oodumI  aays  also: 

"That  iridle  cotuud  for  tlw  dty  made  an 
objection  that  ttie  proper  notiee  had  not  been 
given  to  him  that  the  deed  would  bo  pndaced, 
yet  the  real  reason  why  the  deed  was  exdoded 
waa  npoQ  the  ground  tiiat  this  was  a  proceed- 
ing between  landlord  and  tenant,  and  that  the 
tenant  conld  not  dispute  the  title  of  Its  land- 
lord." 

Granting  that  the  tmst  deed  baa  been  cor- 
rectly recited  by  the  appellanfa  connsel,  the 
terms  of  It  ao  recited  do  not  negatlTe  the 
Tl^t  whicih  the  city  now  asaerta,  for  there  la 
no  testimonT'  tending  to  ahow  that  Uie  dty 
Intends  to  dlrert  the  wharf  firom  the  pur- 
poaea  of  a  public  market  And  as  the  deed 
la  not  before  na,  we  are  limited  In  the  con- 
struction of  it  to  what  counsel  for  the  de- 
fendant has  said  about  it.  There  is  there- 
fore no  drcn instance  to  exempt  the  Instant 
cause  from  the  operation  ot  the  gmeral  rule 
of  law  before  stated,  if  Terry  waa  traant  of 
the  dty. 

[2]  We  revert  now  In  sequence  to  the  first 
gronnd,  that  the  notice  to  quit  oi^ht  to  have 
run  in  the  name  of  the  commissioners  of  tiie 
maAet  or  the  dock  commission,  and  not  In 
the  name  of  the  dty.  The  contention  of  the 
ai^Kllant  is  that  the  dock  commission,  a 
creation  of  statute  law,  and  not  the  dty, 
was  landlord.  But  Mr.  Bryan  contended  at 
the  trial: 

"That  the  dock  eommladon  is  not  the  land- 
lord, or  the  t^^HMSentatiTe  of  the  landlord,  in 
this  matter."  And  Mi.  Terry  testified:  **I  stand 
under  this  contract  with  Mayor  Rhett ;  he  be- 
ing the  landlord  and  I  being  the  tenant.  I 
daimed  the  wharf  needed  r^uirs  and  tSiaxgai 
it  to  the  rent  account.  I  hava  been  there  as 
tenant,  first  of  die  OMUoBdated  Company  and 
afterwards  aa  tmant  of  the  dty  conncll  ot 
GharteatoD,  a  anppoaed  case  of  tenancy.  I  paid 
rent** 

It  Is  Qterefore  perfedly  manifest  that  the 
dty  Is  landlord  and  Terry  is  tenant  under  It 

Finally  it  la  contended  by  the  appdlant 
that  Terry  waa  not  formally  notified  by  the 
dty  three  months  before  January  1,  1918 
(the  time  set  for  the  tmant  to  quit),  that  the 
premises  should  be  vacated  on  that  day. 
About  that  matter  the  axq^ellanfs  counsel 
aays: 

"There  la,  of  coarse,  no  doubt  that  Terry  had 
been  notified  that  possession  of  the  property  oc- 
cupied by  him  was  desired,  but  the  point  we 
make  is  that  If  the  dty  council  was  the  land- 
lord,  then  Terry  nerer  received  any  three 
mouths'  notice  from  such  landlord  that  it  was 
desired  to  terminate  the  tenancy.  And  this  was 
naoeasary  brfore  he  could  be  ejected." 

Ckranael  tor  the  dty  admitted  at  the  bar 
Oiat  the  tenant  was  entitled  to  baTe  three 
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montha*  notice  to  quit  The  testimony  is 
plain  to  the  ^ect  that  on  July  2,  1917, 
Dingle,  who  was  both  secretary  of  the  dock 
commission  and  dty  engineer,  seut  the  de- 
fendant a  letter  of  notification  "tiiat  the 
lease  of  the  dty  proper^,  east  end  of  Mar- 
ket street  ahall  terminate  January  1,  191& 
And  on  June  27.  1917,  Mr.  Barbot  who  was 
derk  of  the  dty  coondl,  sent  the  Terry  Fish 
Company  a  letter,  adrlslng  it  "tliat  the  lease 
of  the  dty  property  at  the  foot  of  Market 
street  shall  terminate  January  1, 1918."  And 
on  July  10,  1917,  In  a  regular  meeting  of  the 
city  council,  the  action  of  the  dock  commis- 
sion first  above  atated  was  approved  by  the 
council.  And  cm  September  5,  1917,  the  Ter- 
ry Fish  Company  acknowledged  in  a  letttf 
to  the  chairman  of  the  market  commtesion- 
ers  that  it  bad  received  "a  notice  from  the 
ways  and  means  committee  that  we  are  to 
vacate  our  presoit  i^aoe  of  bualneas  on  Jan- 
uary 1,  1918. 
The  Judgment  below  la  afllrmed. 

OABT.  C.  J.,  and  HYDRIOK,  WAXIB, 
and  FHAflBB,  JJ.,  concur. 


(U3  8.  C.  117) 
m'ATB  T.  BBBUEB.     (No.  10367.) 

(Supreme  Court  of  South  Carolina.   Jan.  27, 

1920.) 

1.  OmawAL  uw  ^>27— Pkhazjtt  ooeb  hot 

DISTIKaUISH  IXLONT  FBOU  MISDKKEANOB. 

The  penal^  for  an  offense  by  Itself  does  not 
always  fix  the  character  of  the  oAense  aa  be- 
tween felony  and  misdemeanor. 

2.  BiaAvr  4s>l— CBnaKAH  uw  •a»962  — 
StarrKncn  fob  bioaht  oanhot  bs  suspbnd- 

BO,  IT  BBXNQ  A  "rELOHY." 

Bigamy  la  a  "feltmy,"  sentence  for  which, 
therefore,  by  provision  of  Act  Feb.  1012  (27 
St  at  Large,  p.  778),  cannot  be  Bartended  by 
the  court  it  having  been  a  felony  at  common 
law,  and  having  been  expressly  dedared  sudi 
by  the  act  of  1712  (2  St  at  Larg^  p.  COS),  and 
such  character  therefore  Inhering  in  it  tUl  it  la 
changed  by  expreas  worda  or  by  necessary  Im- 
plication of  a  later  atatnte;  the  mere  failure 
of  the  codiflers,  from  1872  down,  to  carry  for- 
ward in  their  works  the  prior  legislative  dec- 
laration, not  being  enough  to  reduce  the  of- 
fense to  a  misdemeanor. 

[Ed.  Note^For  other  deflnitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Feltmy.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Charleston  County;  B.  W.  Mem- 
mlnger,  Ja(U& 

A.  L.  Breuer  was  prosecuted  for  bigamy. 
From  so  much  of  the  judgment  on  a  convic- 
tion, as  suspended  seatenceb  the  State 
peals.  Reversed. 


^aifFor  other  cases  ses  same  topio  and  KST-NUMBBR  In  all  Key-Nnmbered  DlgMts  and  IJideiM 

Digitized  by  CjOOg  IC 


16 


102  SOUTVEASTSBN  BBPOBTBB 


(S.a 


T.  P.  Stoney,  SoL,  and  Fata  H.  McMillan, 
both  of  Charleston,  for  the  8tat& 

B.  B.  Uaauw%  <tf  ObarleotOD,  for  respond- 
ait 

OA6B»  X  UpcMi  a  rerdlct  of  bigamr  the 
court  ivonoiuioed  tbfei  Judgment: 

"Let  tli«  defendant,  A.  Breuer,  be  Imprle- 
oned  at  rach  labor  as  he  can  perform  in  the 
county  jefl  at  ClmrieBton  conntr.  for  a  period 
of  six  rotrnths  and  pay  a  fine  of  five  hun- 
dred (¥600^  dollan.  That  the  abore  sen- 
tence be  enspended  doriiif  good  behavior  nptm 
the  payment  of  two  hundred  (f  20(XM9  doUan.** 

[1, 2]  TtM  mSy  lame  made  1^  tho  BtateTs 
aiveal  Is  that  court  had  no  power  to  add 
the  "sospenBlm"  to  tlie  judgment.  The  stat- 
Qte  expressly  provides  that  the  power  and 
authority  to  suspend  shall  not  exteaid  to 
cases  of  felony.  27  St  at  Large,  773.  So  tbe 
primary  Issue  to  be  decided  Is  the  diaracter 
of  the  otTenae  of  bigamy;  is  it  felony,  or  is 
it  misdemeanor? 

It  would  be  fruitless  to  follow  np  at  length 
the  origin  and  meaning  of  tbe  word  "f^ony" ; 
it  is  sufficient  to  aay  that  the  full  andeat 
meaning  of  the  word  no  longer  attaches  to  It. 
By  the  common  law  the  penalty  for  felony 
was  death,  and  the  confiscation  of  the  estate 
of  the  felon.  Bishop,  |  610.  In  time  the 
character  of  f^ony  became  modified,  so  that 
now  the  chief  difference  betwixt  fel<Hiy  and 
misdemeanor  consists  In  procedure.  See 
Ekicy.  Brit  roL  10,  p.  244. 

'The  QnestioQ  whether  a  particular  offense 
Is  felosy  or  mlBdemeanor  can  be  answered  only 
hj  reference  to  the  history  of  the  offense,  and 
not  by  any  logical  test"   Same  authoritj. 

A  statute  may  define  telony;  In  «xne  jo- 
rlBdictltms  so  much  Is  true,  but  there  exists 
116  auch  statute  in  this  states  so  "we  look' into 
the  books  upon  common-law  crimes,  and  see 
what  waa  felony  and  what  was  not  under  the 
<dder  laws  of  England."  1  Blsh.  |  618.  An 
4tffenfle  may  btf  misdemeanor  by  express 
words  of  a  statute,  yet  wi(h  penalties  attadi- 
ed  whldi  are  more  often  attached  to  felo- 
nies. And  statutes  have  expressly  made  other 
offenses  to  be  felony  which  before  such  were 
misdemeanors  only.  Those  offenses  are  of 
course  felonies  which  are  by  statute  express- 
ly declared  to  be  euch. 

The  penalty  for  an  offense  by  itself  does 
not  therefore  always  fix  the  character  of  the 
offense  to  be  felony  or  misdemeanor.  By  the 
statutes  of  1712  of  this  state  Ugamy  was  ex- 
pressly declared  to  be  a  felony  (2  St.  at  Large, 
SOS);  and  it  was  so  adjudged  by  tbe  courts. 
State  V.  Barefoot,  2  Eich.  220.  The  failure 
of  the  codlfiers,  from  1S72  down,  to  carry 
forward  into  those  works  the  prior  legisla- 
tive declaration,  does  not  reduce  tbe  offense 
from  felony  to  misdemeanor.  See  State  v. 
Rowe,  8  Rich.  17. 


When  bigamy  was  expressly  dedared  by 

statute  to  tw  f^ony,  that  character  tnbena  In 
it  until  tbe  same  is  dianged  by  expreai  wordi 
or  by  necessary  tmiAication  (tf  a  later  atat> 
ute.  The  offense  was  a  felraiy  at  Oie  commoD 
law  (4  Blackstime,  464),  and  for  that.reaatm' 
its  character  inheres  in  it  until  the  Legisla- 
ture declares  the  contrary. 

So  much  of  the  Judgment  as  ondatakes  to 
suspend  the  sentence  is  reversed. 

GABT,  O.  J.,  and  HYDBIGK,  WATTS,  and 
FBASBB,  JJ.,  concur. 


(lis  B.  a  212) 
BOBI80N  T.  BARTON.   <No.  10344.) 

(Supreme  Court  of  Sonth  Carolina.    Jan.  28^ 

19200 

1.  IArdlobd  ahd  tebaut  4bb114<$— Mms 
HOLonra  ona  jjctb  maasATSOtt  or  uuss 
nrsuffiuuHT  to  ooNSnrtm  xhtakot  rsoic 

TSAB  TO  TEAS. 

The  mere  tact  that  a  tenant  may  coutlnne 
In  possession  after  the  tennlnatioa  of  a  year's 
lease  is  not  in  Itself  suffident  to  constitute  a 
tenancy  from  rear  to  year,  since  there  muit  be 
consent  or  acguieacence  on  the  part  of  the  land- 
lord, or  the  circunistances  must  be  such  as  to 
be  insceptible  o{  a  reasonable  inference  that 
tbe  iMirtiee  intend  a  tenancy  from  year  to  rear. 

Z  Lahdi^bd  and  TEH  ant  «s>116(2)  —  Rba- 

SONABU  NOTICE  ONLT  NECBSSABT  TO  TBBUI- 
RATI  TEHANOT  ntOM  TEAK  TO  TEAK. 

In  order  to  tennlnate  a  tenant^  from  year 
to  rear  the  law  enly  requires  reasonable  no- 
tice. 

Appeal  ftom  Oommou  Pleas  Circuit  Court 
of  Richland  Gkranty;  W,  B.  Townsend, 
Judge. 

Action  by  Lena  Boblson  against  G,  M. 
Bartim.  Judgment  for  defendant;  and  plain- 
tiff appeals.  Beversed. 

The  order  of  tbe  drcnlt  Judge  and  the 
plaintiff's  bill  of  exceptlona,  r^erred  to  In 
the  opinion,  are  aa  follows: 

TUm  Is  an  appeal  in  a  fecial  prooeedlng  un- 
der CiTil  Code  1S12,  f  8m  to  ^eet  the  defend- 
ant from  a  residence  No.  1208  Woodrow  street, 
in  Melfose  Helots,  a  snburb  ODiumbia,  on 
the  ground  that  he  1^  a  tenant  of  the  plaintiff, 
holding  over  after  expiration  of  his  lease.  The 
uncontradicted  evidence  shows  that  defendant 
is  the  tenant,  holding  said  house  under  plain- 
tiff as  landlord;  that  he  entered  upon  said 
tenancy  under  a  written  lease  tat  one  year, 
ending  October  17  or  21,  t6l7,  at  an  annual 
rental  of  $240,  payable  $20  per  month.  He 
held  over  after  the  expiration  of  this  term  and 
continued  to  pay  the  rent  monttily.  On  Au- 
gust 1«  1018,  plaintiff,  by  her  agent  notified 
defendant  to  vacate  tbe  leased  premises  on  or 
before  September  17,  1018,  and  he  refaeed,  but 
continues  to  par  tbe  rent  in  monthly  install- 
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mvska.  On  April  14,  1910,  plaintiff  again  no- 
tifled  dafendant  to  qidt,  ud  on  the  21<t  or  22d 
of  Mart  IftlA*  commanced  tUa  proeeediiv  «ndw 
tte  atatote  aboire  dtod.  Thm  defandant  eok- 
tCDda  that  ha  U  antitled  u  tanint  from  year 
to  year  to  h<M  imtU  the  and  of  tUa  calandar 
year. 

I  find  from  the  evideoce  that  after  the  expi- 
ration of  the  year  specified  in  the  written  con- 
tract, QDder  which  he  entered  at  tenant,  de- 
fendant held  orer  aa  tenant  from  year  to  year 
(Dorrm  T.  Stephens,  4  McOoid,  69;  State  ex 
rel.  Sawyer  v.  Fort,  24  S.  O.  B15,  S21;  Wilson 
T.  Bodeman,  80  a  O.  ZIO,  214.  8  B.  E.  856; 
Laurens  Tel.  Co.  t.  Enterprise  Bank,  90  8.  C. 
CO,  57,  72  S.  E.  878),  and  the  notices  ^ven  fai 
Aasnst,  1918,  to  vacate  in  September,  1918, 
and  in  April,  1918,  vera  neither  lofficient  to 
terminate  his  tenancy.  To  terminate  defend- 
ant's tenancy  the  notice  should  ha^o  been  giv- 
en three  months  before  the  end  of  the  calendar 
year  (Godard  t.  S.  O.  B,  R.  Co.,  2  BixSi.  Law, 
346.  360;  Floyd  t.  Floyd,  4  Bich.  Iaw,  28; 
Wilson  T.  Rodeman,  SO  S.  O.  210,  214,  8  S.  B. 
856),  and  should  have  spedfied  the  end  of  the 
calendar  year  aa  the  time  for  the  termination 
of  the  tenancy  (Arbenz  t.  Exley,  Watkins  & 
Co.,  57  W.  Va.  680,  50  S.  B.  813,  4  Ann.  Cas. 
625,  627,  and  note  on  page  628).  The  notice  to 
quit  in  September,  1918,  or  in  May,  1910,  on  an 
intermediate  day  was  insufficient  Grace  v, 
Michaud,  50  iSma.  139.  52  N.  W.  390;  Right  t. 
Darby,  1  T.  B.  169;  Sanford  t.  Barvey,  11 
Cnsh.  (Masa.)  ^. 

It  is  therefore  ordered.  ad]ndffed,  and  decreed 
that  iodgment  of  the  maglatzat^s  court  be,  and 
herd^  ia,  rareraod,  and  the  pioeaadiiica  dla- 
missed. 

Exceptions. 

1.  That  his  honor  erred  in  finding  that  the 
tenancy  under  the  written  contract  ended  Octo- 
ber 17  or  21.  191),  because  there  ia  no  evi- 
dence to  support  the  same,  and  the  uncontra- 
dicted testimony  ahowa  that  the  omtract  of 
leaae  end«d  on  September  21, 1917. 

2.  That  Ua  honor  erred  In  finding  from  the 
evidence  "that  after  die  expiration  of  the  year 
specified  in  the  written  contract  under  which 
he  entered  as  tenant,  defendant  held  over  aa 
tenant  from  year  to  year,"  because: 

(a)  The  defendant  had  not  remained  on  said 
premiaes  for  one  year  after  the  expiration  of 
the  written  contract  at  the  ttme  he  received 
notice  from  the  plaintiff,  through  her  agent,  to 
terminate  the  tenancy. 

(b)  Because  at  the  time  the  defendant  re- 
ceived notice  to  terminate  Bis  tenancy  in  Au- 
gust, 1918,  he  was  not  a  tenant  from  year  to 
year,  and  had  not  acquired  the  rights  of  a 
yearly  tenant. 

8.  That  his  honor  erred  in  finding  and  ruling; 
"And  the  notices  given  fn  August,  1918,  to  va- 
cate in  September,  1918,  and  in  April,  191% 
ware  neither  snflkient  to  terminate  hla  tenan- 
cy. To  terminate  defendant's  touini?,  the  no- 
tice should  have  been  given  three  months  be- 
fore the  end  of  the  calendar  year  *  •  *  and 
should  have  specified  the  end  of  the  calendar 
year  as  the  time  .for  the  termination  of  the 
agency*"— because ; 

(a)  A  year  bad  not  exf)ired  from  September 
21,  1917,  the  end  of  the  original  lease,  at  the 
time  notice  to  terminate  -tenancy  «u  gtrcQ, 
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(h^  The  def  ndnt  not  havtnf  aoqvlred  a  year- 
ly tenancy,  tiie  notice  given  In  August,  1^8, 
was  sufficient  and  prevented  defendant  £rom 
acquiring  the  rights  of  a  yearly  tenant,  and 
therefore  notice  in  April,  1919,  waa  also  suffi- 
dent 

(c)  It  was  not  necessary  to  give  notice-  three 
moutbs  before  the  end  of  the  calendar  year, 
or  to  specify  the  end  of  the  calendar  year  as 
the  time  for  the  terniination  of  the  tenancy, 
because  the  yearly  tenancy  did  not  commence 
with  tiie  calendar  year. 

4.  That  Ua  honor  erred  in  finding,  adjudging, 
and  decreeing  that  the  Judgment  of  the  magis- 
trate's court  be  reversed,  and  the  proceedings 
dismissed,  because,  under  all  the  evidence  and 
the  facta  in  the  case,  and  under  the  law,  the 
tenancy  of  defendant  had  expired  and  plaintiff 
was  entitied  to  poasasaion  of  her  premiaea. 

D.  W.  Robinson,  of  ColumUa,  tor  appel- 
lant 

James  H.  Hammond,  ctf  ColumMa,  for  re- 
spondent 

6ART.  O.  J.  The  facts  herein  are  stated 
In  the  order  of  his  h<mor  the  circuit  Judges 
which  will  be  reported,  together  with  tbs 
plaintifTs  exceptions. 

The  fbllowing  Is  a  snmanary  of  the  cot- 
tract  betwem  the  plaintiff  and  ttie  defmdan^ 
out  ot  wUdi  the  amtroreray  arose: 

"l%ls  is  a  contract  between  0,  BL  Barton, 
seller,  and  licna  Boblson,  purchaser,  dated 
August  21,  1916,  for  the  purchase  of  tbe  house 
and  lot  on  Woodrow  street,  Melroiie  Heigbts,  at 
the  price  of  $2,250,  of  which  $25  was  paid  the 
date  of  the  contract,  balance  to  be  p^d  80  days 
from  date  on  execution  of  good  title. 

"The  contract  further  provides:  It  Is  under- 
stood and  agreed  that  the  owner  is  to  have  one 
year  leaae  on  place  at  $20  per  month,  making 
$240;  $200  to  be  deducted  from  selling  price, 
which  Is  $2,250,  leaving  $2,060  to  be  paid  as 
above,  two  last  months'  rent  of  year's  lease  to 
be  paid  at  the  end  of  wA  month." 

The  defendant  executed  a  deed  of  the 
hoase  and  lot  to  the  plaintiff  on  the  2lBt  of 
September,  1916. 

[1]  TTnqnestionably  tiie  lease  was  only  for 
a  year.  The  mere  fact  that  a  tenant  may 
continue  In  possession  after  the  termination 
of  his  lease  Is  not.  In  UseU,  soffldent  to  con- 
stitute a  tenancy  from  year  to  year. 

There  mnst  be  consent  or  acquiescence  on 
the  part  of  the  landlord,  or  tbedrcumstances 
mast  be  snch  as  to  be  susceptible  of  a  rea- 
sonable Inference,  that  the  parties  Intended 
a  toiancy  from  year  to  year.  Slatthews  t. 
Hipp,  66  S.  a  162.  44  S.  E.  577. 

The  testimony  In  tiie  case  does  not  make 
the  same  Impression  upon  us  as  It  did  npon 
his  honor  the  circuit  Jndge.  It  appears  to  ns 
that  the  <nly  reasonable  hifereice  .fnnn  Uie 
testimony  Is  that  the  plaintiff  did  not,  by 
Impllcatkm  w  oUierwIse.  consent  or  acqui- 
esce in  a  tttiancy  from  year  to  year. 

Unless  there  was  a  tenancy  trom  year  to 
year,  the  plaintiff  was  not  bound  to  wialt  mi- 
tU  the  end  of  ttie  calendar  year  b«Fore  eject- 
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Ing  the  d^aidant  under  j^mpet  ^wnedlngB. 
Floyd  T.  Floyd*  4  Ricb.  23. 

[2]  Tbe  rnllag  of  his  honor  flu  drcult 
JudffB  Out,  In  order  to  terminate  a  tenancy 
from  year  to  year,  it  was  nec«»ary  to  give 
three  nHHtOia*  notion  b^ine  the  aid  ot  tbe 
calendar  year,  was  reroralble  error.  The  law 
only  requires  reasonaUe  notice^  Jones  t. 
Herald  Oo^44S.a62eb22S.B.1Sl. 

Beversed. 

HTDBIOE,  WATTO,  FBA5DB,  and  GAOE^ 
JJ^  concur. 

(lis  S.  c.  204) 

GOKm  T.  DTTNGAN.    (No.  10680) 

(Supreme  Cioart  of  South  Oaralina.   Jan.  2^ 

1920.) 

Appkal  and  kbbob  «s»773(2)  —  Failub  to 

OOXPLT  WITK  COnVI  BtrtX  BT  WUXSa  POINTS 
AXD  AirrHOBITIES  JUSTIFIES  DISUIBSAI. 
Where  appellaut  has  failed  to  file  points  and 
aothoritieB  as  required  by  court  rulea,  bat 
States  in  tbe  record  that  be  "submittad  without 
argument,'*  tbe  appeal  must  be  dismissed. 

Aiq)eal  trom  Bichland  Ooun^  Oonrt;  M. 
S.  Whalen,  Judge. 

Action  by  W.  M.  Ookex  against  J.  T.  Dun- 
can. Judgment  for  idalntUt  and  defendant 
appeals.  Ajipeal  dlamlssed. 

JtdiD  T.  Duncan,  tO.  OolnmUa,  for  vpDfi- 
lant 

Paul  A.  Oooper,  ot  OolnmUa,  for  le^oad- 
ent 

WATTS,  J.  TbA  anjeHant  having  failed  to 
file  points  and  authorities,  as  required  by  Uie 
rules  ot  the.  court,  but  states  in  the  record 
that  "sulHnitted  without  argumod,"  the  ap- 
peal must  be  dismissed;  but.  enu  without 
this,  under  the  recent  case  of  Leia  Robison 
T,  O.  M.  Barton,  102  S.  D.  1^  opinion  of 
Cailef  Justioe,  and  anthortties  cited  hy  him 
ttierein,  on  the  merits,  the  auKftl  would  be 
dismissed. 

Ai^>eal  dismissed. 

HTDBIOK,  FRASBR,  and  OA6B.  JJ., 
concur. 

Tbe  CHIBiV  TOSmoa,  disqualified,  did  not 
sit 

(lis  s.  c.  m) 
GRANTFETILLB  MFG.  GO.  T.  RENEW. 

(No.  10822.) 

(Supreme  Court  of  South  Carolina.   Jan.  20, 
1930.) 

1.  Lurnunu)  and  TsitAjn  •=3»297GE)  —  Pko- 
onniffa  bt  ookpaitt  to  sjnor  xiivAire  eu< 

FLOTA  Oir  TBBKB  DATS*  NOTICE  VALID. 
A  manufacturing  company  properly  pro* 
ceeded,  under  Olv.  Code  1012;  {  3Q0D,  on  8 
day^  Botlee.  to  eject  from  its  house  its  on- 

ai  laTis  otte  eaaw 


ployfi  and  tenant,  occupying  under  contract  to 
pay  70  cents  a  week  rent  and  to  surrender  pos- 
session on  the  day  when  he  ceaaed  to  work  for 
tbe  company,  section  3S0S,  providing  for  10  daya* 
notice,  not  applying  as  governing  the  eject- 
ment of  tenants  at  will,  domestic  servants, 
and  common  laborers  at  the  time  of  its  en- 
actment in  1866,  while  the  employd  waa  a  teiH 
ant  holding  over  after  he  quit  work. 

2.  Lahdlobd  and  tsnant  <&=>309  —  Qttes- 
tion  or  occupanot  as  tenant  ob  as  ihoi- 
dbnt  to  kicpijoticent  one  of  fact. 
In  proceedings  by  an  employer  to  eject  sn 
employtf  tenant  from  Its  house,  the  qaestion  be- 
ing whether  dv.  Code  1&12,  i  8508,  or  section 
8600,  applies,  in  every  ease  it  is  a  matter  of 
tect  whether  the  occupier  is  in  the  house  as  a 
tenant,  or  merely  as  Iscidentsl  to  his  work  for 
the  master,  and  tbe  determination  <tf  each 
qnestimi  depoids  on  all  the  drcumstaaees  at- 
tendant wi  the  transsctioB. 

5.  liAlTDLOBD  AVD  tXNAin  ^3>296(2)  —  ElC- 
PLOTt  WHOSE  IXKANOT  IS  ZKOXDBNTAI,  TO  SIC- 
PLOTHENT  SUBJECT  TO  KJEOIHXNT  ON  TEBHI- 
NATION  or  EUPLOTUENT. 

If  a  manufacturing  company's  employ^  was 
not  a  tenant  of  Its  house,  but  waa  only  an  in- 
cidental occupant,  be  was  Uable  to  immediate 
ejectment  by  the  manufacturing  company  when 
he  ceased  to  work  for  it;  av.  Code  1912,  | 
3008,  giving  the  right  to  10  days'  notice,  having 
express  reference  to  tenants  at  will,  domestic 
servants,  and  common  laborers. 

4.  Appeai.  and  bbbob  «=alO620!>-^aBin  rot 

ICADE  IN  INTEBUXDIATE  OOQBT  IS  NOT  BE- 
roBE  SUPBEUB  COTTBT. 

An  Issae,  not  made  in  the  fire  exceptions 
before  tbe  circuit  court  on  appeal  from  a  mag- 
Istrato  and  a  jury,  is  not  properly  before  the 
Supreme  Court. 

6.  JusnoBs  or  the  peace  «=>107(1)— Supplt- 

INQ  ABSENT  JITBOBS  WITHOUT  CONTINUAHOE. 

In  proceedings  before  a  magistrate  and  a 
jury,  under  Civ.  (3ode  lOli^  f  350&.  to  eject 
from  a  dweUing  house,  where,  when  two  of  tbe 
aix  Jurors  were  reported  non  est,  and  the 
constable  proceeded  to  supply  two  others  pur* 
soant  to  atatnte,  the  mSgistrato  properly  over- 
ruled motion  for  cootlnniuice  untfl  the  next  day, 
on  the  ground  there  should  not  be  further  pro- 
cedure in  the  matter.  ' 

6.  Jusnoia  or  the  feaob  4^111— Ohabaoxkb 

or  OCCUPAWCT  IN  PBOCEEDtNGS  TO  B7EOT 
TBHAltT  QDXanOH  VOB  TOBT. 

In  proceedings  before  a  magistrate  and  a 
jury,  under  Civ.  Code  1912,  1  8S00,  to  eject 
from  a  dwelling  house,  the  issue  of  the  charac- 
ter of  the  occupant's  holding,  whetiier  as  ten- 
ant or  not,  having  been  one  of  fact,  the  mac- 
istrate  had  no  right  to  declare  to  tiie  jury 
the  character  of  the  occupancy. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  Coimty ;  Edward  Mclver,  Judg& 

Proceeding  to  eject  from  a  dwelling  hooaa 
by  the  Qraniteville  Manufacturing  (Company 
against  Harvey  Renew.  Vrom  Jndgment  flor 
plaintur,  doEendant  i^Mla.  Afflrmsd, 
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John  F.  WiUiamSr  of  Aiken,  for  appelant 
Hendersons,  of  Aiken,  for  respondent. 

OAOB.  J.  Proceeding  before  a  magistrate 
and  jury  under  section  3509  of  the  Code  of 
Laws  to  eject  a  person  from  a  dwelling 
house.  The  Jury  found  that  the  plalntifC  was 
entitled  to  hare  the  defendant  ejected  from 
the  bouse  and  premises  in  dispute;  the  dr- 
cnlt  court  concluded  that  a  warrant  of  eJec^ 
ment  ought  to  issue;  the  defendant  has  ap- 
pealed from  that  Judgment. 

The  craitrorersy  arlsoi  out  of  these  cir- 
cumstances: Eenew  was  a  worker  in  the  cot- 
ton mills  at  QranlteTille.  These  workers, 
according  to  the  custom  common  In  the  mills 
of  this  state,  occupy,  while  they  work  in  the 
mill,  houses  supplied  to  them  by  the  mill  com- 
pany, and  they  generally  pay  therefor  a 
stated  rent  The  defraidant  was  discharged 
from  the  service  of  the  mill,  and  was  paid  his 
wages,  less  the  reat  due.  The  mill  company 
notified  him  to  quit  the  house  he  occupied 
within  three  days,  and  he  declined  to  do  so. 

The  ^pellant  has  argued  three  questions: 
(1)  That  all  the  te8tlm<my  shows  that  Renew 
was  In,  not  as  tenant,  but  as  a  servant;  that 
his  occupancy  of  the  house  and  lot  was  but 
incidental  to  that  service,  and  that  therefore 
his  ri^t  rests  under  section  3608  of  the 
Code  of  Laws,  which  allows  him  10  days'  no- 
tice, which  he  had  not,  in  the  place  of  3 
days'  notice,  which  he  had ;  01)  that  the  Jury 
boz  was  not  rightly  prepared;  (8)  tliat  the 
maglstnte  did  not  dedaie  the  law  to  tbe 
jury. 

A  practical  dlfferoice  betwixt  the  plain- 
tiff's oontaitlon  t2uit  Bcbdsw  was  a  tenant 
holding  over  (aectlmi  8009)  and  Benew'e  con- 
toidon  that  he  was  a  servant  occupying  (sec- 
tion 8609  lies  In  the  matter  of  S  orlO  days' 
nottoe  to  quit  For  no  matter  In  what  caiutc- 
Ity  Renew  occnpied  the  premises,  they  are 
not  Us,  and  be  la  bound  to  giro  tinem  vp, 
sooner  or  later,  on  demand  of  the  ovm&r. 
So  at  last  the  qoegtlon  Is  one  of  piocedor^ 
not  so  mraA  what  oncfs  right  is  as  how  one 
shall  procure  his  right, 

[1]  We  are  of  the  <^dnlfm  that  the  proceed- 
ing was  propwly  bron^t  under  sectlott  3600. 
It  Is  manifest  from  the  history  of  ttie  tUnes 
and  the  words  of  the  statute  that  section 
S608,  first  enacted  In  1868,  was  made  to  goT- 
em  the  ejectmoit  oC  tenants  at  will,  domes' 
tic  servants,  and  common  Uborara  of  the 
class  then  occupying  those  relationships.  The 
Instant  Is  not  sach  a  case.  Benew  was  not 
(1)  a  tenant  at  wiU  of  the  mill  company;  he 
vraa  under  eontntct  to  occupy  the  house  so 
latig  as  he  labwed  In  the  mill;  nor  C2)  was 
he  under  ocmtract  with  the  mill  company  as 
a.  domestic  servant  or  craunon  laborer.  Sec- 
tion 8S0».  lint  enacted  In  1878,  is  at  wider 
application  than  the  act  of  1868.  It  npress- 
ir  biGliides  In  Its  terms  eases":  (1) 
"Whm  tenant!  bold  over  after  the  ezplra- 


Uon  of  the  contract  for  rent;  and  (2)  all 
cases  where  the  tenant  (before  exitiratlon  of 
the  contract)  shall  be  in  arrears  of  rent  In 
the  Instant  case  Renew  was  manifestly  a 
tenant  The  return  to  the  notice  so  recites 
In  totldem  verbis.  He  occupied  a  house  and 
lot  of  the  mill  company  under  a  contract, 
and  the  contract  was  that  he  would  pay  70 
cents  per  week  rent  and  that  he  would  sur- 
render possession,  not  in  one  week  or  four, 
but  on  the  day  when  he  cease^  to  work  In 
the  milL  The  contract  expired  when  he  quit 
work,  and  he  was  thereafter  in  as  one  hold- 
ing over  after  the  expiration  of  a  contract 
for  rent 

[2]  In  every  case  It  Is  a  matter  of  fact 
whether  the  occupier  Is  in  a  house  (1)  as  a 
tenant  or  (2)  merely  as  Incidental  to  his 
work  for  a  master;  and  the  determination 
of  It,  as  <tf  most  issues  of  fact  depends,  not 
upon  one  circumstance,  but  upon  all  the  dr- 
cumstances  attendant  upon  the  transaction. 
Itt  R.  C.  L.  079.  The  circuit  court  has  found 
that  Renew's  relationship  was  that  of  tea- 
ant;  and  we  concur  in  that  view.  But  at 
most  the  only  practical  difference  between 
the  occupancies  referred  to  rests  In  the  rem- 
edy of  the  owner.  In  the  case  of  a  technical 
tenant  the  landlord  .must  proceed  to  eject  un- 
der the  terms  of  the  statute.  In  the  case  of 
an  incidental  occupancy,  the  master  may 
proceed  to  eject  under  the  terms  of  the  stat- 
ute. In  the  case  of  an  incid^tal  occupancy, 
the  master  may  proceed  summaiUyt  wlthotit 
nottoe,  and  use  such  force  as  may  be  neces- 
sary to  put  the  occupant  out  Lane  v.  Elec- 
tric Co.,  181  Mich.  26,  147  N.  W.  646;  Ann. 
Oas.  1916G,  U08;  16  R.  a  page  682. 
par.  67. 

[3]  If,  therefore,  Renew  was  not  a  traant 
at  all,  and  that  Is  the  contention  of  bis  coun- 
sel, but  was  osdj  an  incidental  occupier  of 
the  house,  then  he  was  liable  to  Immediate 
ejectment  when  be  ceased  to  work ;  ttie  stat- 
ute r^ed  npon  hy  Renew  has  e^qness  ref- 
erence to  tenantaT 

[4]  The  anwUant  has  argued  another  mat- 
ter. Be  says  the  tenancy  Qf  it  was  a  ten- 
snc^  was  frcon  week  to  week,  and  for  tbe 
ending  of  such  the  occ1^ller  was  entitled  to 
a  week's  notice  to  qoit  Bat  the  "retnm  to 
the  magistrate's  rule  alleged  that  Renew  was 
tenant  "trtaa  year  to  year.**  And  tbo  issue 
now  above  made  was  not  made  In  Oie  five 
exceptions  before  the  drcnlt  court  It  is 
therefore  not  properly  before  us. 

Tbe  other  two  questions  stated  at  the  out- 
start  must  go  against  the  appellanL 

[1]  The  Jnry  was  selected  pursuant  to  sec- 
tion 1886  of  the  Oode  of  Laws.  As  to  tbe  se- 
lection of  four  of  the  six  Jiiraa  no  excep- 
tion eeems  to  have  been  made;  bnt  wbett 
two  of  the  six  were  reported  ncn  est,  and  the 
constable  ^eeeeded  to  snpply  two  ottmrs  par- 
suant  to  tbe  statute^  tbe  obJeeUoa  was  made 
that  there  ought  not  to  have  been  a  further 
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procedure  thereabout,  but  a  continuaiice  until 
tbe  next  day.  Tbe  magiatrate  refused  tlie 
motion ;  and  tiiere  was  no  error  In  that. 

II]  The  magistrate  left  It  to  the  jury  to 
And  as  a  fact  vhetiwr  the  occupant  held  as 
a  tenant  or  the  contrary.  The  Issue  was  one 
of  fact;  the  magistrate  had  no  right  to  d» 
<dare  to  the  Jury  the  character  of  the  occa- 
pancy. 

The  Judgm^  of  the  circuit  court  Is  af- 
flnned. 

OABT,  a  3^  and  HYDRICK,  WATTS, 
and  FZtASEB,  33^  concur. 


{113  s.  c.  m) 

KAIONEB  et  aL      KAIGLEB  «t  aL 
(No.  103630 

<SapreDi0  Court  of  South  OaroUna*  Jsn.  27, 

1920.) 

1.  WOBK  Ain>  LABOB  «=37(3>— REUTIONSHIP 
or  FASBnr  AUD  DAUaHTEB-XN-UW  DOKB  NOT 
RAISE  PBESUUPnON  OT  NO  OOUPKIfSATIOn 
ENTENDBD  FOB  SEBVIOBS. 

Wbero  an  aged  woman,  of  small  means  and 
with  little  help,  took  care  of  her  danshter^in- 
law,  a  mln<n>,  who  had  been  praeticalir  abandMi- 
cd  by  bar  buBband,  tbe  wtnnan'a  lelatioiubip 
to  her  son's  wife  was  not  sudi  by  itself  as  to 
rebut  the  gawral  implicatioQ  that  tba  serrice 
wbtdi  was  rendBred  the  son's  wife  was  to  be 
-compensated. 

2.  Wo«K  AND  UBOa  «=B>6(2>— SeBVIOBB  IN- 
TENDED AS  CHABirr  HAT  HOT  BB  CONVIBTED 
INTO  A  CHABGB. 

If  a  mother  undertook  service  to  her  son's 
wife^  with  no  expectation  of  compensation,  bat 
as  s  grstni^,  her  intended  diarity  may  not 
•aftnwards  be  converted  into  a  cbarge^ 

3.  Work  and  labob  «=»28(3)— ^Iupubd  fboh- 
isb  ot  oovpbnsation-hat  hot  bb  b8tab- 
z.ibhbd  bt  uh»b  ans  ihcosolusitb  evi- 
DENCE. 

An  implied  promise  of  a  wife  to  compensate 
her  husband's  mother  for  her  support  and  serv- 
ices tudered  nsy  not  be  established  by  loose 
and  incondnslve  testimony. 

4.  QUAKDIAN  AND  WABD  «=>5^HUSBAND  AS 
eVABDIAN  OF  WIFE  HAT  NOT  DISBUBSB  FUNDS 
WITHOUT  LEAVE  OF  OOUBT. 

A  trustee  ho^nd  maj  not  take  tbe  whole 
of  a  small  fund  into  his  hands,  and  pay  it  out 
tw  tbe  maiDteosBOS  of  his  ward  wife^  without 
leave  of  a  court. 

Appeal  from  Gwimon  Pleas  Circuit  Court 
of  Calhoun  County ;  I.  W.  Bowman,  Judg& 

Suit  by  J.  A.  Kaminer  and  others  against 
L.  B,  Kapler  and  others.  Decree  for  plain- 
tiffs, redudng  the  amount  of  their  claims, 
and  they  appeaL  Decree  reversed,  and  cauae 
xonanded,  with  dIrectloiuL 

'      *g>Var  ether' 
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W.  A.  Zsgett,  at  St  Bfatthews,  for  appel- 
lants. 

J.  6.  Stabler,  of  St;  Matthews,  for  re- 
spondents. 

GAGB,  3.  The  Issue  of  law  Involves  the 
efficacy  of  paymttits  made  hy  a  guardian  for 
his  ward.  The  drcnlt  court  allowed  the  pay- 
ments, and  ttie  represoitatiTea  of  tiie  ward 
have  aiq>ealed. 

The  drcumstances  out  of  ^dh  the  cratro- 
versy  was  horn  are  these:  A  young  woman 
named  bolette  Kaminer,  while  yet  a  minor, 
married  in  July,  1812,  a  young  man  named  U 
B.  Kalgler.  She  died  in  Aogust,  1014,  not 
having  readtied  her  majority.  In  January, 
1914.  Isolette  feU  heir  to  9696,  and  her  hus- 
band Immediately  qualified  as.  her  guardian, 
with  his  mother  and  brother  as  his  sureties, 
and  received  Hie  said  sum  of  money.  He 
gave  no  account  of  Us  tmsteeehlp,  was  a 
worthless  fellow  ttom  all  accounts,  and  to 
now  gone  to  parte  unknown. 

iBC^ette's  father  and  sister  and  JacAetbe^n 
aunt  have  donanded  of  the  sureties  on  the 
husband's  bond  an  accounting  for  the  said 
sum  of  money.  The  court  allowed  the  plaln- 
tlfrs*  demand,  reduced,  however,  by  $61^ 
constituted  of  these  Items: 

Halatenaaee  of  loolette  br  Hra.  Kalgler.  U 

montba  tno  M 

Halntenaaos  et  Xaoletts  by  Hra.  Kaminer,  S 

moDtlu    W  00 

Personal  icrTlee,  Mrs.  Kalglei*  to  Isolette   SO  OO 

For  turn  paid  by  Hn.  Kalsler  tor  Isolette....  SO  00 

mneral  eatwisia  9t  laolatis...   m  M 

fSlO  OO 

Judgment  was  awarded  ft>r  the  balance  of 
9180.39,  and  Ave  yeara*  interest  upon  that 

sum. 

The  two  exceptions  (1)  challenge  the  effec> 
tiv^ess  of  the  aforesaid  payment  to  acquit 
the  liability  of  the  bondsmen ;  and  (2)  deny 
that  there  was  proven  any  express  contract, 
as  It  Is  contended  was  necessary,  by  Isolette 
or  her  guardian  to  make  the  payments. 

[1]  The  rule  laid  down  in  Ex  parte  Ayco^ 
34  S.  O.  267,  13  S.  E.  460,  Is  this: 

"Wfaere  there  is  a  legal  or  moral  obligation 
on  the  part  of  one  to  rmder  service  to  another, 
no  sach  promise  [to  pay  for  the  service]  can  be 
impUed  from  the  mere  rendltlcHi  and  acoeptanee 
of  such  sBTrleeb" 

There  was  no  legal  obligation  on  Mrs. 
Kalgler  to  maintain  her  adult  son  and  his 
wife,  one  or  both.  Tbe  legal  obligation  was 
OD  the  son  to  malntatn  his  wlfO;  The  inter- 
esting Inquiry  is:  Was  there  resting  on  Mrs. 
Kalgler  audi  a  moral  obligation  to  malntatn 
Isolette  as  to  raise  tlw  presuDptkm  tiiat  iha 
did  so  gratuitously} 

"The  standard  of  moral  duty  Is  to  be  found 
in  tbe  books  of  law  rather  ^an  In  tbom  mt. 
moral  sdenoe."  Blriiop  on  Oontraet^  1 9C 
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Li  some  aense  tliere  Is  a  moral  obllgattoa 
4H1  all  mai  to  render  assistance  to  a  atrai^r 
eren,  end  tbat  wlthont  bope  of  recompense; 
Oie  Good  Samaritan  was  moved  to  act  by  0» 
force  of  that  obligation.  But  moral  obliga- 
tion, when  pat  Into  action,  asnnned  the 
character  of  an  Implied  oon tract  on  the  part 
of  him  who  recelres  the  benefit,  "whenever 
such  assumed  promise  Is  necessary  as  a 
foundation  on  which  to  enforce  so  much  of 
natural  Justice  as  comes  wiUdn  Judicial 
cognizance."   Same  authority. 

Reference,  therefore,  must  be  bad  la  erery 
flcnclt  case  to  all  the  drcumstances  of  It,  to 
find  out  If  the  natural  justice  of  the  cause 
brings  it  within  our  cognIzanc&  In  the  in- 
stant c&ae  the  testimony  is  very  meager  In 
essential  matter ;  but  we  Infer  from  the  case 
and  the  argument  that  Mrs.  Eaigler  was  well 
up  in  years,  a  woman  of  small  means  and 
little  help ;  that  her  son,  the  husband,  was  a 
worthless  fellow,  who  practically  abandoned 
his  wife  and  thrust  her  upon  his  mother  to 
maintain.  If  so  much  be  true,  and  If  Iso- 
lette  had  means  to  pay  for  her  support^  and 
If  all  the  circumstances  show  that  so  much 
was  anticipated  by  the  parties,  then  Mrs. 
Eaigler  ouf^t  to  be  compensated. 

Judge  O'Neall  expressed  the  opinion  that 
a  plaiQtllE,  who  maintained  his  wife's  mother, 
did  not  bear  to  her  so  close  a  relationship  as 
of  Itself  to  negative  the  legal  Implication  of 
the  liability  of  the  woman's  husband  to  the 
plaintiff  for  her  maintenance.  Trammel  v. 
Salmon.  2  Bail^,  310.  So  here  Mrs.  Kaig- 
ler*s  relatlonshp  to  her  son's  wife  was  not 
such  by  Itself  as  to  rebut  the  general  Impli- 
cation of  law  tbat  the  service  whicb  Mrs. 
Eaigler  rendered  was  to  be  compensated.  As 
su^rested  by  the  learned  Judge,  the  case  may 
be  altered  by  other  attaidaut  circumstances. 
See,  also.  40  Cyc.  2S21. 

[Jl  Of  course.  If  Mrs.  Kalgler  tindertook 
the  service  to  Isolette  with  no  expectation 
of  compensation  and  as  a  gratuity  it  is  well 
established  that  what  was  originally  intend- 
ed for  a  charity  may  not  afterwards  be  con- 
rerted  into  a  charge.  That  question  must 
aim  be  determined  by  the  testimony  elicited 
on  the  new  trial. 

[81  But,  granting  tbat  testimony  may  show 
a  case  where  Mrs.  Eaigler  ought  to  be  com- 
pensated, yet  the  record  which  Is  before  us. 
and  upon  which  the  circuit  court  acted,  does 
not  malve  such  a  case.  As  said  by  Dunkin, 
Chancellor,  "the  testimony  is  loose  and  In- 
conclusive."  Prince  v.  Logan.  Spear's  Eq.  84. 

[41  It  is  axiomatic  that  a  trustee  husband 
may  not  take  the  whole  of  a  small  fund  into 
bis  banda,  and  pay  It  out  fn-  the  maintenance 
of  Ills  ward  wife,  without  any  sort  of  leave  of 
a  court  to  do  so.  It  Is  nevertheleaa  trne  that 
In  exceptional  easea  a  court  may  condone 
mi<di  ooDduct;  If  In  the  first  instance  it 
would,  on  application  to  It,  have  permitted 


the  expenditure.  The  testimony  before  ns, 
taowerw,  does  not  make  sucb  a  case.  See 
Holmes  T.  Logan.  S  Strob.  Eq.  38}  Prince 
T.  Logan,  Speer's  Eq.  33 ;  McDowdl  t.  Cald- 
well, 2  McGord'a  Eq.  05,  16  Am.  Dec.  635; 
Wright  y.  Wright.  2  McCord,  Eq.  199;  Hon- 
seal  V.  Olbbes,  Bailey,  Bq.  4S8,  2S  Am.  Dec. 
186. 

The  decree  below  Is  reversed,  and  the  cause 
Is  remanded  for  trial  pursuant  to  the  rules 
we  have  Indicated ;  and  In  that  trial  let  all 
the  items  of  disbursement  be  inquired  Into. 

GARY,  O.  J.,  and  HTDBIOK,  WATTS,  and 
FSASEB,  JJ.,  concnr. 


(148  Oe.  707) 
BENTLBX  V.  BENTLET.    (So.  1469.) 

(Supremo  CDurt  of  Georgia.    Jan.  16,  1920:) 

(SyOsftiw  fty  ike  Omut.) 

L  DivoacK  4c»71— IirrAHTa  «a»7S(7>— Bioht 
OF  ntFAirr  wnx  to  MAnuxir  Aonoir  n» 
DivoBOB  Ann  jlukokt;  Apponmam  or 

OUABDZAN  AO  UIU  SOB  ICIHOB  HUBBAltn 

nimBCEBSABT. 
An  Infant  wlf<^  ot  sufficient  ase  to  enter 
Into  a  marriage  contract  under  the  statute  of 
this  state,  may  malntaia  an  action  to  dissolve 
the  marriage  relation  for  any  of  the  causes  aa- 
thorised  by  the  laws  of  tbls  state.  She  may 
also,  pending  such  salt,  malntiln  an  action  for 
alimony.  It  necesaatUy  ftdlows  that  aocb ,  a 
case  may  proesed  against  the  hasband  while  he 
is  ^1  a  minoTr  withoat  the  appointment  of  a 
guardian  ad  Utem. 

2.  AWABD  or  TSHPOBUr  AUUOVT  AHS  OOVH- 

BEL  nks. 

The  trial  Judge  did  not  abase  his  diaeretkn 
in  awarding  the  wife  temporaiy  sUmoDy  sad 
attorneys'  fees. 

Gilbert  and  Atkinson.  J  J.,  diasentins. 

Error  from  Superior  Court,  Ct^ee  County ; 
J.  I.  Summerall,  Judga 

Action  by  Bessie  Bentley  against  C.  C. 
Bentley,  by  next  friend,  for  divorce  and  ali- 
mony. An  order  requiring  payment  of  tem- 
porary alimony  and  attorney's  fees  was 
passed,  and  the  motion  of  the  minor  defend- 
ant to  suspend  the  hearing  and  appointing  a 
guardian  ad  litem  denied,  and  he  brings 
ttTor.  Affirmed. 

Mrs.  Bmtl^  branght  salt  for  dtvorce  and 
alimony.  Serrtoe  vas  made  w  Out  dellmtont 
personally.  The  parties  consented  to  the 
flsdns  of  a  time  for  a  bearing.  When  It  came 
on,  a  motion  made  by  tbe  defendant  to  con- 
tlnoe  was  overruled ;  and,  while  the  bill  of 
exc^rtlons  contains  an  assignment  of  error 
based  on  this  action,  it  Is  ezpresslr  aban- 
dmied  In  tbe  twiet  Ko  ideadtaiss  were  filed 
by  tbe  defendant,  bat  the  ortdenee  on  tbe 
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hearing  developed  tbe  fact  that  he  was  ^nly 
19  years  old.  His  counsel  thereupon  moved 
the  court  to  suspend  the  hearing  and  to  ap- 
point a  guardian  ad  litem  to  represent  tbe 
interests  of  the  minor  defendant  This  mo- 
tion was  overruled,  and  an  order  was  passed, 
requiring  the  payment  of  temporary  alimony 
and  attorney's  fees.  Error  1b  assigned  npcHi 
the  refusal  of  the  court  to  suq;>end  the  hear- 
ing and  af^oint  a  guardian  ad  litem,  and 
upon  the  order  allowing  alimony  and  attor- 
ney's fees,  on  the  ground  that  the  d^endant 
was  not  properly  before  the  court,  and  that 
It  was  tmposslMe  for  him  to  be  prc^rly  be- 
fore tbe  court  without  the  an^t^tmoit  ftnd 
quallflcatlMt  of  a  guardian  ad  litem  and  serv- 
ice <^  the  suit  upon  him,  as  provided  by 
ClTll  Code,  I  6565. 

McDonald  &  WMlngham,  of  Douglaif  for 
plaintiff  in  error. 

Dickerson  &  Kell^,  «f  Douglas,  for  de- 
fendant In  error. 

HILEi,  J.  (after  statli^  the  facts  as-  above). 
[1]  1.  In  this  state  "to  be  able  to  contract 
marriage,  a  person  must  be  of  sound  mind ;  If 
a  male,  at  least  seventeen  years  of  age,  and  if 
a  female,  at  least  fourteen  years,"  and  labor- 
ing under  none  of  the  disabilities  pointed  out 
in  the  GivU  Code  1910,  I  2931.  See,  also, 
sectlcoiB  3008,  4236.  In  Besore  v.  Besore.  40 
Ga.  878,  It  was  held  that  an  Infant  married 
woman  may  maintain  an  action  for  dlvwce ; 
and  the  decision  was  based  upon  the  ground 
tbat  it  the  wife  wBs  of  snfflelent  age  under 
the  statute  to  enter  Into  a  marriage  contract, 
fbsse  was  no  good  reastm  why  she  oonld  not 
maintain  an  actkm  In  the  coarts  to  dissolve 
tl»  marriage  relation.  It  was  said  in  the 
opinion  that  marriage  eantracts  and  s^e- 
ments  made  1^'  Infimts^  are  ai  lawful 
age  to  marry,  are  as  Undlng  as  If  made  by 
adults,  diting  section  2^2  of  the  Oode  then 
In  ftwcew  It  was  fnrthto  said  that  If  such 
marriage  contracts  of  Infant  females  were 
binding  upon  them,  they  would  be  as  compe- 
tent to  maintain  an  action  to  dissolve  the 
marriage  contract  for  any  of  tbe  causes  au- 
thorized by  law  as  an  adult  biarrled  woman 
would  be.  See,  In  this  connection,  Civil  Oode 
1910.  I  5524;  Hlnfcle  T.  Lovelace,  204  Ho. 
208,  102  S.  W.  1015,  11  L.  R.  A.  (N.  S.)  780, 
120  Am.  St.  Rep.  698.  706,  11  Ann.  Cas.  794. 
If  this  1b  so  with  respect  to  a  minor  plalntUf 
who  brings  an  action  to  dissolve  the  mar- 
riage contract,  It  would  se^  that  a  minor 
defendant  could  be  sued  and  defend  such  suit 
for  divorce  or  alimony  without  the  neces- 
sity for  a  guardian  ad  litem  being  appointed 
under  the  GlvU  Code  1910,  |  5565.  If  this 
were  not  so,  the  will  of  the  guardian  ad 
litem  might  be  substituted  for  the  will  of  the 
party  defending  a  divorce  or  alimony  suit 
Thfc  defendant  in  such  a  suit  is  the  only  per- 
son who  knows,     has  the  opti<m  of  decid- 


ing, whether  or  not  be  desires  to  contest  tbe 
divorce  suit  or  to  pay  alimony  and  support 
bis  wife ;  and  this  should  not  be  left  to  a 
^rdian  ad  litem  to  decide,  as  It  would  be 
contrary  to  public  polity  to  permit  a  third 
party  to  decide  whether  a  divorce  or  alimony 
suit  should  be  brought  or  defended.  Section 
5665  of  the  Civil  Code  merely  preecrlbes  how 
a  guardian  ad  litem  shall  be  served  when 
there  is  a  necesidty  for  the  appolntmeot  of 
one.  Purr  t.  Bums;  124  Ga.  742,  68  S.  K 
201,  where  It  Is  said: 

"Section  4987  of  the  Civil  Oode  merely  de- 
clare* the  mode  of  service  on  minorB,  not  when 
it  Is  necessary." 

In  addlticm  to  the  aboYe  reasons,  it  ap- 
pears in  the  present  case  that  tbe  defendant 
was  personally  served  with  a  copy  of  the 
proceedings  brought  against  him,  and  that  in 
answer  to  the  process  served  upou  him  he 
employed  counsel,  who  was  present  at  the 
trial  and  moved  for  a  continuance  of  the 
case,  but  such  motion  and  the  showing  made 
in  connection  therewith  did  not  come  up  to 
the  requirements  of  the  law  In  such  cases, 
and  was  consequently  overruled,  and  the 
exertion  to  such  ruling  was  expressly 
abandoned  In  the  brief  of  the  plaintiff  In 
error.  Counsel  then  moved  that  a  guardian 
ad  litem  be  appointed  for  the  defendant, 
which  motion  was  overruled;  and,  after  a 
hearing  on  the  merits  of  the  application  for 
temporary  allm<niy,  the  court  awarded  tem- 
porary alimony  and  attorneys'  fees.  Under 
such  circumstances  we  think  that  tbe  jndg- 
mMJt  should  not  be  reversed  because  a  guard- 
ian ad  litem  was  not  appointed  for  the  de- 
fendant It  would  be  lll<^cal,  at  least,  to 
say  that  a  minor  plaintiff  can  bring  a  suit 
for  divorce  and  alimony  in  her  own  name, 
without  tbe  appointment  of  a  next  friend 
for  tbat  purpose,  and  yet  bold  that  In  order 
for  the  defoidant  In  such  case,  who  is  also  a 
minor  19  years  old,  to  defend  such  suit,  a 
guardian  ad  litem  should  be  ai^olnted  to 
represent  him  at  the  trial  and  file  his  an- 
swer, eta,  whether  he  assents  to  it  or  not 

From  what  has  been  said,  and  on  the  au- 
thorities fdted,  we  hold  that  the  court  did 
not  err  In  overruling  the  motion  to  suspend 
the  hearing  of  the  case  until  a  guardian  ad 
litem  could  be  appointed  to  represent  the 
minor  defendant  in  the  hearing ;  nor  did  the 
trial  Judge  abuse  his  discretion  in  requiring 
the  defendant  to  pay  his  wife  the  sum  of 
$30  per  month  as  temporary  allmtmy,  to- 
gether with  the  sum  of  $60  as  couhM  fees.. 

Judgment  affirmed. 

All  the  Justices  concur,  except  ATKIN- 
SON and  GILBERT,  JJ.,  dissenting. 

GILBERT.  J.  (dissenting).  The  liability 
of  a  husband,  although  a  minor,  for  the  pay- 
ment of  alimony  Is  not  questioned.  Kinorit^ 
cannot  In  itself  affect  in  any  way  such  lia- 
blUtr,  it  the  husband  has  attained  tbb  age 
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of  IT  yean,  at  wbldi  time  he  may  lawfully 
contract  marriage.  Tbe  sole  question  Is  as 
to  the  proper  manner  of  proceeding  against 
him,  and  therefore,  when  the  court  aciiulres 
jurisdiction  of  his  person,  enabling  It  to  ren- 
der a  valid  judgment  Until  he  Is  l^ally 
in  court  as  a  party  to  a  proceeding,  tbe  court 
has  no  authority  to  render  a  personal  money 
Judgment  against  him.  GItII  Code,  |  6565, 
prorldes  the  mode  of  service  of  "writs,  peti- 
tions, citations,  and  other  legal  proceedings 
in  the  courts  of  this  state  on  mlnon."  In 
addition  to  personal  service,  the  statute  di- 
rects that— 

"When  the  retams  of  sucb  service  are  made 
to  tbe  proper  court,  and  order  taken  to  appoint 
said  minor  a  guardian  ad  litem,  and  such  guard- 
ian ad  litem  agrees  to  serve,  all  of  which  mnst 
be  shown  In  the  proceedings  of  the  court,  then 
said  minor  shall  be  oonsid^ed  a  party  to  said 
proceedings."  "Where  there  Is  a  statutory  or 
testamentary  guardian  or  trustee  represeatlng 
the  interest  <tf  the  minor  to  be  affected  by  a 
legal  proceeding,  service  as  usual  on  said  guard- 
ian or  trustee  shall  be  snffident  to  bind  said 
minw's  interest  in  their  control  to  be  afEsetsd  by 
said  proceedings.** 

Tb%  statute,  as  it  anpean  In  the  MCti<» 
just  quoted,  was  enacted  by  the  General 
Assembly  In  1876^  and  ammded  in  1879. 
Prior  to  this  legislation,  service  «o  the  guard- 
Ian  ad  litem  was  mffltdent  eerrioe  on  the 
ndnor.  Moi^head  r.  AUen.  127  Oa.  B1(K  66  S. 
B.  746.  It  wtU  be  observed  that  ttiU  statute 
Is  bnnd  and  comiwdiensive  In  its  tenna,  and 
permits  of  no  exertion.  Maryland  Caanal^ 
Co.  T.  Lanham,  124  Oa.  809,  63  8.  SI  80S; 
Douses  v.  Johnson,  130  Qa.  472,  60  S.  B. 
1041(2);  Peavy  t.  Dure,  181  Oa.  116,  62 
S.  E.  47;  Miller  v.  Lncfcey,  182  Oa.  681,  64 
S.  E.  668,  tbe  case  last  dted  being  a  suit  for 
necessaries,  where  the  In^t  had  engaged 
In  business  by  permission  of  his  parent; 
Schooler's  Domestic  Belatlona  (&th  Ed.)  | 
461  et  seq. ;  Kelson  on  Divorce  &  Sei>aratl(»i, 
!  728;  Field's  Ulw  of  Infants,  16S,  i  162  et 
seq.  Tbe  dedslons  in  Worthy  v.  Worthy, 
36  Ga.  46,  91  Am.  Dec  758,  and  Besore  t. 
Besore,  49  Oa.  379,  are  not  In  oonfilct  with 
tbe  view  just  stateid,  because  In  those  cases 
the  minor  litigants  were  plalntUTs,  and  for 
the  additional  reason  that  the  cases  were 
decided  prior  to  the  passage  of  the  act  of 
1876  (section  5666),  supra.  The  distinction 
between  tbe  rights  of  plainticr  and  defend- 
ant Infants  is  shown  In  the  early  case  of 
Cbalson  v.  Tooke,  18  Ga.  742.  744.  The  plaln- 
Uft  In  that  case,  an  infant,  sought  to  avoid 
the  force  and  effect  of  the  judgmoit,  on  ao 
connt  of  her  minority.  Tbe  court  said: 

"Whether  founded  upon  solid  grounds  or  not, 
the  distinction  aeems  to  be  well  established  in 
the  books  that,  while  Infant  plaintiffs  will  be 
bound  by  decrees  and  Judgments,  Infant  de- 
fcodants  wQl  not,  unless  the  same  are  manifestly 
for  their  benefit,  ta  unless  a  day  is  given  them 


In  court,  after  coming  vt  age^  to  look  Into  the 

proceedings." 

In  the  case  of  Groce  t.  lield,  13  Oa.  31, 
It  was  said: 

"The  record  discloses  the  fact  that  one  of  the 
defendants,  Solomon  Groce,  was  an  Infant  wbai 
the  decree  was  rendered  against  him.  That  an 
infant  can  be  sued  in  equity  there  Is  no  doubt— 
upon  the  idea  that  be  is  in  the  bands  then  of 
bis  paramount  guardian.  Chancery,  It  is  pre- 
sumed, will  do  no  barm  to  its  peculiar  benelici- 
ary.  Tbe  course  seems  to  be  to  serve  tbe  in- 
fant even  when  there  is  a  regularly  appointed 
guardian.  Tbe  infant  cannot  defend,  nor  can 
his  guardian,  but  the  court  will  appoint  a  guard- 
ian ad  litem  to  defend  for  him.  *  *  *  In  this 
esse  the  infant  appears  to  have  been  served,  but 
no  guardian  ad  litem  to  have  been  appointed. 
Notwithstanding  the  court  proceeded  to  decree 
against  liim.  He  was  not  befwe  tlie  court— he 
wss  without  his  day,  and  the  decree  was  errone- 
ous." 

In  Nicholson  v.  Wllbtwn,  18  Oa.  467.  478, 
which  was  a  suit  to  recover  the  amount  of 
an  account  contracted  before  marriage  by 
the  wife,  an  Infant,  the  defendant  moved  on 
the  trial  to  dismiss  the  cas^  because  the 
wife  was  an  in£ant  Tbe  court  overruled  the 
motion  and  permitted  plaintiffs  to  take  an 
order  appointing  a  guardian  ad  litem  tor 
Mrs.  Nicholson.  The  defoidant  excepted  to 
this  ruling.  This  oonrt  said  that  nt  Is  inid 
down  that,  when  an  Infant  feme  covert  Is 
sued  jointly  with  her  hu^nd,  she  mnst  ap- 
pear by  guardian,"  after  whldi  It  was  ruled 
that  tbe  court  did  not  err  In  making  the  ap- 
polntmoit  of  a  guardian  ad  litem  and  allow- 
ing the  case  to  proceed.  In  the  case  of 
Welch  T.  Agar,  84  Oa.  688,  11  &  B.  149,  20 
Am.  St.  880,  the  suit  was  against  Mrs. 
Hoge,  an  infant  married  woman.  Her  hus- 
band was  appointed  guardian  ad  litem  for 
ber,  but  declined  to  acc^  the  appolntmait 
Bleckley.  O.  J.,  said: 

**Tho  court  should  not  have  proceeded  In 
spite  of  his  declination,  for  the  precise  opposite 
Is  the  spirit  of  our  law.  It  cratemplates  an 
express  acceptance,  in  order  to  make  an  infant 
a  party  with  perfect  zegnlaiitT.** 

The  foregoing  authorities  are  suffldent  to 
demonstrate  that  a  valid  judgmmt  In  per- 
sonam could  not  have  been  rendered  against 
a  minor  irithont  the  anointment  at  a  guard- 
Ian  ad  litem,  iirior  to  the  passim  (tf  the  act 
of  1876,  now  tonnd  In  tbe  Civil  Code,  1  6666. 
If  a  doubt  of  this  could  have  beea  enter- 
tained, the  Code  section  rraaoves  the  doubt 
by  legialative  enactment,  which  requires  a 
spedflc  mode  of  service.  The  Code  section 
cannot  In  any  way  aftect  tbe  rights  of  plain- 
tiffs, (hough  minors,  to  proceed  in  their  own 
names.  Indeed,  where  a  proceeding  Is 
against  a  minor  for  whom  a  guardian  ad 
litem  is  apolnted,  the  proceeding  Is  In  the 
name  of  tbe  minor,  and  the  duty  of  the 
guardian  ad  litem  Is  to  manage  and  protect 
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the  iDtaresto  of  ttw  minor.  It  ahouM  be 
obserred,  tor  a  understuidiiig  of  the 

prlnd^es  InTOlved,  that  the  diaracter  of  the 
JndgmeDt  aou^  to  he  wiHtiilnfd  Is  different 
from  A  decree  ot  HinroB.  In  aUmony  the 
jndgment  Is  In  petaoiiam.  It  may  he  en- 
forced hy  fieri  Cadas.  CMl  Code  1910,  | 
2978  ;  Coulter  t.  Lnmpkln,  94  Oa.  226,  21 
S.  B.  401;  Raines  t.  Balnes,  188  Oa.  790,  76 
S.  E.  DiToroe  has  been  diaracterlsed  as 
hdng  a  proeeedliv  In  ran.  Up<m  that  theory 
a  decree  based  on  crautractlTe  service  Is  sus- 
tained. It  is  unlTersally  omceded  that  a 
valid  ludgment  in  personam  cannot  be  ob- 
tained on  oonstrnctlTe  service.  Bnqh  a 
lodgment  Is  In  personam,  and  Is  a  lien  npmi 
all  of  0ie  property  of  Uie  d^bndant.  A 
contract  of  marriage  Is  different  from  all 
<^er  contracts.  Tbla  difference  has  long 
been  recognized  tqr  the  courts  In  England  and 
in  this  country.  Among  the  differences  It  is 
snSdent  to  point  out  that  andi  oontracts 
may  be  lawfully  made  by  minors  of  certain 
ages,  and  that  the  parties  virho  contract 
marriage  cannot,  at  their  will,  dissolve  it. 
In  so  far  as  that  ccoitract  Is  ooncemed,  an 
infant  plaintiff  has  been  permitted  to  Instl- 
tnte  a  suit  In  her  own  name,  without  pro- 
di^n  ami,  to  set  aside  and  ^Ussolve  a  mar- 
riage contract.  The  writer  has  been  unable 
to  and  any  authority  for  the  theory  that  a 
court  may  render  a  valid  judgment  In  per- 
sonam against  a  minor  defendant  without 
the  appointment  of  a  guardian  ad  litem,  more 
especially  where  the  statute  law  of  the  state, 
as  unbodied  in  Civil  Code,  |  SSOS,  Is  plain 
and  unamUguoue,  without  providing  any  ex- 
ception thereto  that  a  guardian  ad  litem 
must  be  appointed  for  the  Infant  defendant. 
This  rule  may  seem  lll<^cal,  in  view  of  the 
fact  that  InfSnts  may  contract  marriage,  and 
It  may  prove  Inctmvenlent  to  litigants;  bot 
none  of  tbeee  things  should  weigh  In  a  deo 
laration  of  what  the  law  on  the  subject  ao> 
tnally  la.  Applying  the  principles  above 
announced,  the  refusal  of  the  court  to  ap- 
point a  guardian  ad  litem,  and  the  rendition 
of  a  judgmoit  for  alimony  against  the  minor, 
shonld  be  set  aside. 

Justice  ATKINSON  authorizes  the  state- 
ment that  he  etocors  In  this  dlssmt 


(IM  Qa.  716) 

STATE  BOARD  Or  MEDICAL  EXAMIN- 
ERS et  aL  V.  LEWIS.   (No.  1524.) 

(Sopreme  Court  vi  Oeoigia.   Jan.  16.  1920.) 

(BvttabM  fty  the  OourK) 
1.  ConsmimoKaL  uw  «»>48(1)  —  Phtsz- 

CZARB  AlTD  SUBOBOnS  4s»2— AOT  AVTHOE- 
IZINO  BSVOOATIOK  OF  UCSNSB  WITHOUT  NO- 
nCB  AND  HSABinO  IB  IHVAUD. 
Section  14  of  the  act  approved  August  Ifi, 
1913  (Acta  1013,  p.  101),  entitled  "An  act  to 


abolish  the  present  stats  board  o^  medical  ex- 
amhien  and  to  estaUlsh  a  composite  board  ot 
medical  examlnen  for  the  state  of  Oewgla ;  to 
define  its  duties  and  powers,**  etc..  Is  nn consti- 
tutional and  void  in  so  for  as  it  prorides  for 
the  trial  and  conTiction  of  a  licensed  pbysidaa 
of  certain  specified  offenses,  and  the  consequent 
rerocatlon  of  his  license;  as  the  section,  in  so 
far  as  it  provides  for  sndi  trisl  and  the  penalty 
uptm  eonvietlon.  Is  vi<dative  of  the  due  process 
clause  of  tbe  federal  and  stats  Constitutions, 
inaaoinch  as  no  provision  is  made  In  that  sec- 
tion, or  elsewhere  in  tbe  act,  for  due  nodee  and 
hearing  of  the  accused. 

2.  CoNBTrnmoirAL  uw  4=s»48(l)— Fsrsicuir 

WHOSE  UCENSS  XS  BEVOKBB  MAX  ATTACK 
yALIDZTT  OT  STATDTB  AITBB  PBOCBSimiO  TO 
BSVIBW  SUCH  BXTOCATIOH. 

Where  a  licensed  physician  was  tried  and 
conricted  under  section  14  of  tbe  act  first  re- 
ferred to,  and  appealed  to  a  Jury  In  the  inpetior 
court,  where  he  was  again  convicted,  and  then 
sued  out  a  writ  of  error  to  the  Court  of  Appeals 
of  tlus  state,  where  the  conviction  was  sustain- 
ed, he  eould  subseqoently  attack  the  judgments 
of  conviction  in  the  superior  court  and  before 
the  board  of  medical  examine,  and,  upon  prop- 
er petition  to  a  court  of  equity,  prevent  the  en- 
forcemoit  <rf  the  penalties  isKpooed  by  the  act 
upon  convictlai. 

Error  from  Superior  Coort,  Carroll  Coun- 
ty; F.  A.  Irwin,  JudgBk 

Suit  by  H.  W.  B.  Lewis  against  Oie  State 
Board  of  Medical  Examlnws  and  others.  De- 
cree in  Cavor  <a  phdnttS,  and  defendantB 

bring  error.  Affirmed. 

M.  W.  H,  Lewis,  a  practicing  physician,  was 
notified  to  appear  before  the  state  board  of 
medical  examiners,  and  to  answer  certain 
charges  preferred  ogalnbt  him  by  that  board- 
He  appeared  with  his  counsel;  evidence  was 
introduced  pro  and  con ;  and  the  board  found 
the  charges  against  him  true,  revoked  his 
license,  and  ordered  that  his  name  be  removed 
from  the  records  of  the  derk  of  the  superior 
court  of  his  county.  He  appealed  from  the 
Judgment  of  the  board  to  Carroll  superior 
court,  filing  an  appeal  bond.  Tbe  board  then, 
tmder  the  provisions  ot  the  statute,  filed  In 
the  superior  coort  specifications  of  the  (Siarges 
against  Lewis.  Lewis  answered,  the  case  was 
tried  before  a  Jury,  and  he  was  found  guilty 
on  the  first  specification,  the  only  one  Insisted 
on  by  the  board.  Lewis  then  excepted  to 
the  dec^lon  of  the  superior  court;  and  the 
Court  of  Ai^>eals  of  this  state  rendered 
Judgment  affirming  the  Judgment  of  tbe  su- 
perior court  23  Ga.  App.  647,  09  a  E.  147. 
Before  Qie  Judgment  was  executed  and  the 
name  of  Lewis  stricken  from  the  records  of 
Carroll  superior  court,  he  ffied  his  equitable 
petition  in  that  court,  alleging  that  tbe  act  of 
the  General  Assembly  above  referred  to,  under 
wbich  he  was  tried  and  convicted,  is  uncon- 
stitutional for  certain  reasons,  and  prayed 
that  necutitm  of  the  Jndgmeot  he  restrained. 
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So  flw  petithm  thus  filed  tlie  defendants  filed 
a  general  demorrer  and  an  answer.  After 
bearing  erldrace  and  argument,  tbe  judge 
mdered  a  decree  restraining  tbe  state  board 
of  medical  examiners  from  Interfering  with 
tbe  petitioner  In  tbe  practice  of  bis  profes- 
sion, until  tbe  case  is  finally  detnmlned  tor 
a  Jnrf  In  OarroU  anpertor  conrt,  stating  In 
his  order  tbat  be  hdd  tbe  act  creatliv  tbe 
state  board  of  medical  examiners  to  be  nn- 
constltntlonal,  and  all  acta  done  by  Oxe  board 
and  by  tbe  conrts  tiiereunder  to  be  nail  and 
Told;  tbe  courts  being  without  JurladlctlcHi. 
To  tbls  decree  tbe  defendants  excepted. 

S.  Hcridmuai,  of  Oarndlton.  for  plalntUCs 
In  WTor. 

Boyklu  A  BoyUn  and  Buford  Boykin,  all 
of  OamMlton,  fbr  drfamdant  tn  uror. 

BECK,  P.  J.  [1]  By  an  act  approved  An- 
Cust  18, 1913  (Acts  1913,  p.  101).  csiUUed  "An 
act  to  abfrilsh  tbe  preaeat  state  boaxd  of  med- 
ical examineiB  and  to  wtfwWtsh  a  eompoelte 
board  of  medical  examiners  for  tbe  state  of 
Gecwgla;  to  deftoa  Ito  duties  and  powm,** 
etc,  tbe  General  Assembly  created  tbe  state 
board  ot  medical  examiners,  and  conferred 
upon  tbem  enumerated  powers  and  duties. 
Section  14  of  the  act  dedares  tbat  the  board 
may  r^ose  to  grant  a  llcmae  to  practioa 
medicine  In  this  state,  or  may  cause  a  Uoen- 
tlate's  name  to  be  cemored  from  the  records 
la  the  office  ot  the  declc  of  the  eonrt,  mi  sCTer- 
al  stated  grounds;  and  tbat  tbe  board  may,  up- 
on aatisfiRctory  jMTOof  made  tbat  any  licentiate 
has  been  guilty  ot  any  of  tbe  offenses  defined 
tft,  the  ground^  enumcsnted,  suspend  said 
Uc«itiate  frcKii  tbe  practice  of  medldne  and 
call  In  his  license  npcm  a  majorl^  rote  ot 
the  board — 

"proTided,  howerer,  that  said  lUBpeiided  phy^ 
dan  Bhall  have  a  rl^t  to  appeal  to  a  Jnry  in 
the  superior  court  ot  the  coot^  of  bia  residence, 
and  it  shall  be  ^  duty  of  said  board  to  prefer 
in  writing  ^  durga  or  dbaiges  againat  said 
irfiysidan,  whidi  sbaU  be  tried  by  a  Smy  regu- 
larly empaneled  and  sworn.  Said  pbysidm,  the 
defendant  in  said  proceedings,  sh^  be  entitled 
to  an  appeal  to  the  Supreme  Oourt  In  tbe 
event  of  conrictlon  by  the  jnzy  of  any  «i  the 
charges  preferred,  tbe  license  ot  said  physietan 
■baU  be  zeroked." 

This  proviso  is  fifllowed  by  otli»  provisions 
idatlTO  to  the  rsstocatlon  of  the  physician 
whose  license  has  bem  revoked  or  called  In. 
Tbe  petition  In  tbls  case  attadu  the  pro> 
visions  of  this  section,  upon  stated  const! ta- 
tteial  grounds ;  among  others,  tbat  It  is  vio- 
lative of  the  due  proceas  clauses  of  our  state 
and  federal  Gcmstitatlons,  in  tbat  no  pro- 
vlsim  Is  made  in  this  particular  section  of 
tbe  act,  or  dsewbere,  Cor  notice  to  him  of  tbe 
actlmi  to  be  taken  by  the  board,  as  a  result 
of  wbldk  the  i^sldan's  license  might  be  re- 
voked or  called  In,  and  that  no  provision  for 
a  hearing  is  made  either  In  this  section  or 


in  any  other  part  of  the  act  In  view  of  the 
ruling  made  In  a  recent  case,  Mott  v.  State 
Board  of  Optometry,  148  Ga.  55,  96  3.  B.  867, 
the  objectlmk  made  to  this  sectloa  of  the  act 
Is  good.  Prom  tbat  case  It  appears  that 
Mott  filed  bis  petitlrai  for  mandamus  and 
other  relief  against  the  state  board  of  exam- 
iners in  optinnetry,  and  in  his  petition  at- 
tacked section  7  of  tbe  act  approved  August 
7,  1916  (Acts  1916,  p.  83),  entiUed  "An  act  to 
establish  a  board  of  examiners  In  optcnnetry 
*  *  *  to  define  Its  duties  and  powers," 
etc.  In  section  7  It  was  provided  that  the 
board  of  examiners  could  refuse  to  Issue  the 
certiflcate  of  r^lstratloo  provided  In  this 
act  to  any  person  who  shall  have  been  guilty 
ot  onprofbaslonal  and  dishonest  conduct— ■ 

"provided  an  appeal  may  be  taken  from  tbe  ac- 
tion of  the  board  to  the  superior  court  of  the 
county  in  which  the  certificate  was  refused  or 
revoked  by  tbe  board." 

The  attadc  upon  this  sectltm  of  tbe  act  of 
1916  was  snbstantlaUy  the  same  as  that  made 
upon  section  14  of  the  act  of  1918  In  tbe  pres- 
ent case.  In  the  course  of  the  opinion  it  was 
said: 

"Neither  tbe  portion  ot  tbe  act  quoted  above 
nor  any  other  portion  applicable  to  Uott  makes 
any  provldon  whatever  for  notice  or  bearing 
before  oondemaetlon,  which  is  contrary  to  the 
rii^ts  guaranteed  by  both  tbe  State  and  Federal 
eonstitutiona.  OivU  Oode,  |i  8869.  6700.  The 
fundamental  idea  in  due  process  of  law  la  that 
of  "notloe"  and  "hearing.**  It  meaaa  tbat  the 
citizen  must  be  affOTded  notice  and  bearing  be- 
fore be  Is  condemned.  There  must  be  a  heating 
first,  and  Judgment  can  be  rendered  only  after 
trlaL'  Arthur  v.  State,  146  Ga.  828  (92  S.  B. 
637).  The  benefit  d  notice  and  a  hearing  be- 
fore Judgment  U  not  a  matter  ot  grace,  bat  is 
one  of  right  Sblppoa  Lumber  Co.  v.  JQUlott 
134  Ga.  699,  702  (08  S.  E.  509);  Security,  etc. 
Go.  V.  Lexhigton,  20S  U.  S.  388  (^7  Sup.  Ct 
87,  SI  L.  Ed.  204).  Without  notice  and  oppor- 
tunity to  be  beard,  there  is  no  jurisdiction  to 
pass  judgment  The  act  contains  tbe  following: 
'Said  iMard  shall  prescribe  such  rules,  regula- 
tions, and  by-laws  for  Its  own  proceedings  and 
government  aa  will  carry  Into  effect  the  provi- 
sions vt  this  act*  And  It  is  insisted  that  tliia 
provision  will  'save  tbe  said  act  from  being  nn- 
constitutional  and  YfAd,*  Tht  providon  is  not 
sufficient  to  comply  with  the  constitutional  re- 
quirements. Even  if  it  be  conceded  that  a  con- 
stitutional act  can  be  passed  which  requires 
the  board  to  provide  due  notice  and  hearing  be- 
fore judgment,  this  provision  does  not  in  terms 
make  It  mandatory  uptm  the  board  to  give  due 
notice  and  hearing  before  judgment  In  the  class 
of  cases  which  indudes  the  petitioner.  The 
petitioner  having  complied  fully  with  tiie  re- 
quirements ot  the  statute,  the  issue  was,  in  con- 
templation of  law,  closed  as  to  him.  The  sc- 
tion  of  the  board  as  complained  of  was  in  effect 
the  raising  of  a  new  issue  by  tbcm.  of  which 
the  petitioner  bad  no  notice  until  after  Judg- 
ment. The  provision  in  the  act  for  an  appeal 
to  the  superior  court  after  the  board  has  mn- 
dered  judgment  of  coodemnotion  is  not  a  com- 
irffance  with  the  mandate  of  tbe  Constitution. 
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It  la  not  oonceivable  tbat  the  conitltatlonal 
gnaranty  Is  satisfied  when  a  hearing  la  provided 
only  after  Jadgment  in  sach  a  case.  To  de- 
prive one  of  the  right  to  practice  hia  profession 
is  to  aabject  him  to  humiUation,  mortification, 
and  injtuT,  which  the  Constitution  will  not  per- 
mit except  in  oonfonnitr  with  the  law  of  tile 
land  and  on  evidenee  anffident  to  authorise  such 
a  finding  bj  an  impartial  tribunal.  To  say  tbat 
one  may  be  adjudged  guilty  of  'grossly  unpro- 
fessional and  diehonest  conduct,'  for  the  rea- 
sons stated  by  the  board  in'tliis  case,  is  to  dem- 
onstrate the  arbitrary  power  which  the  act  un- 
dertakes to  lodge  in  the  state  board  of  optom- 
etry." 

Neither  In  that  sectioa  of  fiie  act  of  1913 
which  we  have  under  review  nor  In  any  other 
portion  of  the  act  Is  prorlsloo  made  for  uo- 
tioo  to  the  aocQsed  and  a  bearing;  aad, 
though  In  this  particular  case  the  accused 
might  have  appeared  and  submitted  evidence, 
that  did  not  cure  the  defect  in  the  act  it- 
self. If  sudi  a  bearing  was  granted  talni,  It 
was  by  grace,  and  not  by  virtue  ot  the  re- 
quirements of  the  law.  Nor  did  the  r^bt  of 
appeal  to  a  Jury  In  the  superior  court  cure 
the  defect  in  the  law,  as  was  expressly  decid- 
ed In  the  Mott  Case.  An  extended  discus- 
sion  of  the  questlm  Is  unnecessary. 

[2]  The  statute  under  which,  the  defendant 
was  tried  by  the  state  board  of  medical  exam- 
iners being  invalid  and  void  on  the  consti- 
tutional grounds  pointed  out,  the  proceedings 
before  that  board,  vrfaidi  resulted  in  finding 
the  defendant  guilty  of  certain  spedfled  of- 
fenses, were  nugatory,  and  the  finding  was 
without  effect  and  void ;  and  the  appeal  and 
trial  before  a  Jury  under  the  provisions  of 
the  section  In  the  statute  set  forth  atrave 
could  not  have  the  effect  of  giving  validity 
to  the  proceedings  and  findings  before  the 
board,. nor  could  the  finding  of  the  Jury  In 
the  superior  court  upon  the  appeal  be  treated 
otherwise  than  as  void,  as  the  statute  under 
whl(^  the  trial  was  had  was  itself  invalid. 
Nor  could  the  fact  that  the  case  was  carried 
to  the  Court  of  Appeals  of  this  state,  where 
the  Judgmrat  of  the  court  b^ow  was  affirmed, 
give  validity  to  the  proceedings,  or  bar  the 
defendant  frcMB  asserting,  as  he  is  seeking  to 
assert  here,  that  all  proceedings  bad  against 
him  were  nugatory.  It  Is  cogently  argued 
by  counsel  for  the  plaintiffs  In  error  that,  if 
the  act  of  the  Legislature  attacked  as  uncon- 
stltutioual  could  be  so  held  for  any  of  the 
reasons  set  out  In  the  plalntlfTs  petition,  as 
to  him  the  act  is  good  and  binding,  because 
he  appealed  hia  case  from  the  state  board  of 
medical  examiners  to  the  superior  court  of 
Carroll  county,  and  then  carried  his  case 
to  the  Court  of  Appeals  of  Georgia ;  and  that 
he  thereby  waived  the  constitutionality  of  the 
law,  and  this  waiver  was  binding.  The  argu- 
ment is  not  without  force.  But  this  court  has 
held  Uiat— 

"One  indicted  and  tried  under  an  unconstitu- 
tional statute  may,  even  after  final  convietion, 


obtain  hia  disdiarge  from  costody  on  a  writ  ot 
habeas  corpus."  Motwe  t.  Wheeler,  109  Ga. 
02,  86  S.  B.  116. 

'  It  appears  from  the  r^rt  of  the  case 
Just  dted  that  the  grand  Jury  of  Paulding 
county  returned  an  Indictment  against 
Moore,  charging  him  with  the  offense  of  sell- 
ing spirituous  and  Intoxicating  liquors,  and 
that  he  entered  a  plea  of  guilty  and  was 
sentenced,  but  subsequently  sued  out  a  writ 
of  habeas  corpus,  whereby  he  sought  to  be 
discharged  from  the  custody,  and  in  hia  ap- 
pllcati<Hi  for  the  writ  he  allied  tbat  the  In- 
dictment was  void  because  based  upon  an 
act  allied  to  be  unconstltutUmal,  In  the 
case  of  Embry  t.  State,  109  Ga.  61.  35  S.  £. 
116,  the  law  upon  which  the  indictment  was 
founded  had  been  held  unconstitutional;  and 
this  court  held  that  a  verdict  of  guilty  was 
therefore  unauthorized.  In  the  Moc«e  Caae^ 
suina,  the  court  said: 

"It  seems  to  be  now  wdl  settled  that,  wben 
one  is  indicted  and  tried  under  an  unconstitu- 
tional statute,  he  may,  even  after  fiul  ctm- 
viction  and  sentence,  obtain  his  discharge  from 
custody  on  a  writ  of  habeas  corpus  [citiDg 
numerous  decisions  in  other  jurisdictions].  'An 
unconstitutional  enactment  is  never  a  law;  and 
if  there  can  be  a  case  in  which  a  conviction  is 
illegal  and  without  Jurisdiction,  it  seems  that 
audi  a  case  Is  presented  when  It  appears  either 
tiiat  there  is  no  law  making  criminal  the  al- 
lured crime^  or  aothortaiBg  its  proseoution  in 
the  court  wherein  the  eeotoice  has  been  im- 
posed.' " 

In  the  case  of  Griffln  v.  Eaves,  114  Ga.  65, 
39  S.  E.  913,  the  ruling  made  In  Oie  Moore 
Case  was  upheld.  The  court  said : 

"Counsel  for  plaintiff  In  error,  in  support  (tf 
his  contention  that  the  defendant  in  error  can- 
not be  discharged  from  custody  under  habeas 
corpus,  relies  upon  Daniels  t.  Towers,  79  Ga. 
785  [7  S.  E.  120],  wherem  It  is  held:  'After  a 
Judgment  of  convictioQ  for  felony  has  been 
affirmed  by  the  Supreme  Court  on  writ  of  error 
brought  by  the  convict,  the  legality  of  his  con- 
viction cannot  be  drawn  in  question  by  a  writ 
of  habeas  corpus  sued  out  by  him,  or  by  any 
other  person  In  his  behalf,  sare  for  want  of 
Jurisdiction  appearing  on  the  face  of  t^e  record 
as  brought  from  the  court  below  to  the  Supreme 
Court.  Such  affirmance  implies  tbat  he  was 
tried  by  a  court  of  competent  Jurisdiction  legally- 
constituted,  and  nothing  to  the  contrary  can 
be  shown  otherwise  than  by  inspection  of  the 
record.'  We  do  not  Udak  that  dedsitKi  is  in 
conflict  with  Uie  ruling  made  In  Moore  v.  Wheel- 
er, supra,  or  contravenes  anything  we  have  said 
in  the  present  case.  While  It  is  an  elementary 
principle  that  errors  and  irregalarities,  not  ju- 
risdictional, cannot  be  examined  or  inquired  in- 
to on  habeas  corpus,  that  on  questions  oi  law 
and  fact  within  the  court's  jurisdiction  its  de- 
cision is  conclnsive,  and  however  erroneous  its 
judgment  may  be,  it  cannot  be  reviewed  col- 
laterally on  such  writ;  yet,  as  we  have  seen,  it 
is  firmly  established  that,  where  one  is  convict- 
ed and  sentenced  under  an  indictment  founded 
upcm  an  unconstitutional  or  repealed  statute. 
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the  court  bad  no  Jnrladlcdon  to  render  the  par- 
dcnlar  Judgment,  and  a  discharge  may  be  grant- 
ed on  habeas  corpus,  where  the  invalidity  of 
the  statute  appears  finun  the  face  of  the  indict- 
ment. The  oonit  In  Daniels  t.  Towers,  anpra, 
reoognlied  the  rale  that  the  l^ality  of  a  eonvic- 
tion  could  be  drawn  in  question  by  habeas  cor- 
pus when  the  want  <^  joriBdiction  in  the  court 
appeared  on  the  face  of  the  proceedings." 

See,  also.  GoUlns  t.  Hall.  92  Qa.  411,  17 
8.  B.  622. 

It  la  farther  msed  in  this  case  that  even 
if  the  princii^eB  whlcb  we  have  restated 
abore,  supporting  them  by  quotations  from 
decisions  rendered  by  this  court,  are  sound 
In  criminal  cases,  the  doctrine  cannot  be  ap- 
plied to  ciTll  cases ;  and  it  is  insisted  that  the 
proceedings  against  the  defendant  In  error, 
which  resulted  In  bis  conviction  and  the  rev- 
ocation of  his  licttise,  are  civil  proceedings. 
We  cannot  assent  to  this  proposition  in  its 
entirety.  The  result,  it  Is  true,  did  not  sub- 
ject the  defendant  to  imprisonment  In  the 
dtaln  gang  or  the  penitentiary,  and  resulted 
merely  In  the  revocation  of  his  physician's 
license  and  the  striking  of  his  name  from 
the  record  kept  In  the  t^ce  of  the  clerk  of 
the  superior  court  But  this  its^f  was  a 
poialty,  and  the  proceedings  are  in  the  na- 
ture of  criminal  proceedings.  The  proceed- 
ings were  certainly  quasi  criminal  in  char- 
acter. In  the  secticMi  of  the  statute  which 
anthorizes  the  iwoceedlngs  it  1>  prmiAeA 
that— 

"Said  nispended  physician  Bholl  have  a  right 
to  appeal  to  a  jury  in  the  superior  court  of  the 
county  of  his  residence,  and  it  shall  be  the  duty 
of  said  board  to  prefer  in  writing  the  charge 
or  diarges  against  said  pliysteian,  which  shall 
be  tried  by  a  jury  regularly  empanaled  and 
sworn.  Said  physidan,  the  defendant  in  said 
proceedings,  shall  be  entitled  to  an  appeal  to 
the  Supreme  Court.  In  the  event  of  conviction 
by  the  jury  of  any  of  the  diarges  preferred,  the 
license  of  said  physician  shall  be  revtdted." 

Tbe  language  of  this  provision,  making  it 
Uie  duty  <tf  the  board  to  "prefer  charges 
against  the  idiyslclaii,"  and  providing  for  the 
revocation  of  his  license  "In  the  event  of  con- 
vtctloa"  by  the  Jury,  distinctly  Imports  a 
trial  in  a  criminal  case;  and  the  doctrine 
stated  in  the  cases  from  which  we  have 
quoted  is  s^ainly  applicable  to  the  case  under 
condderatiim,  without  giving  dther  to  the  de- 
cisions from  which  the  quotattons  are  taken 
or  to  the  statute  under  wUdt  tbe  detaidaut 
In  error  was  tried  a  strained  instruction. 

It  ftdlows  £rom  what  we  have  said  that 
tbe  petitioner  was  entitled  to  injunctive  re- 
lief against  the  threataied  actiiHi  of  the  state 
board  of  medical  examiners,  which,  if  car- 
ried out,  would  result  in  revoking  and  can- 
celing his  license  and  thereby  depriving  him 
of  the  ri^t  to  pursue  his  profession ;  and  it 
requires  no  argumwt  to  demonstrate  that 
the  injury  which  would  thus  he  Inflicted 


would  be  Irreparable  In  its  diaracter.  The 
court  below  did  not  err  in  granting  the  In- 
junctive relief  complained  of. 

It  la  unnecessary  to  consider  other  objec- 
tions raised  to  the  statute  In  question,  whidi 
are  based  upon  constitutional  grounds. 

Judgment  affirmed. 

All  the  Justicea  concur,  esoept  ATKINSON, 
J.,  diagnallflecL 


DOWLINO  V.  DOYLE. 
(Supreme  Court  of  Georgia. 


(149  Gb.  727) 
(No.  1467.) 

Jan.  17,  1920.) 


fSyttajHU  bjf  *he  Court.) 

1.  Specific  PEaFOBMANO  ®=>108— Injunc- 
tion MAT  lasui  to  be  strain  BvicnoH  or 

PIAINTIFV'S  HUSBAND  AB  TKNANT  BOISnrO 

OVEB. 

Where  a  suit  by  a  married  wonian  for  spe- 
cific performance  irf  a  contract  to  convey  land 
is  pending,  and  the  defendant  in  that  suit  sues 
out  a  warrant  to  evict  the  plaintifrs  husband 
(with  whom  the  plaintiff  resides)  as  a  tenant 
holding  over,  iojuDcdon  will  issue,  at  tbe  in- 
stance of  the  plaintiff  in  the  suit  for  specbOe 
performance,  to  restrain  the  execution  of  the 
warrant,  If  it  aj^Mar  that  die  suit  for  spedfie 
performance  is  prosecuted  in  good  faitli  and  Is 
well  founded. 

2.  Specific  pekiobhahob  ^28(2)— Tbxtstb 
0=>92%— Tbust  hat  be  based  oh  cebtain 
okai,  agbebmbnt  to  bid  in  und  at  shbb- 
ift's  bale  fob  defendant's  benefit  to  AI^ 
LOW  apfucation  of  bembdt. 

A  plaintiff  in  execution  who,  at  tbe  instance 
of  the  defendant  in  execution  in  possession  of 
land  under  a  deed,  bida  ott  the  land  at  a  sheriff's 
sale,  under  a  parol  agreement  nith  the  defend- 
ant Oiat  he  will  buy  in  tbe  land  and  take  the 
sheriff's  conveyance  to  himself  for  the  benefit  of 
the  defendant  and  allow- the  defendant  to  re- 
deem the  land  upon  the  payment  of  the  Judg- 
ment (the  value  of  the  land  exceeding  the  amount 
of  the  judgment,  and  who,  while  the  bidding  is 
in  progress,  discourages  bidding  by  others  by 
stating  that  he  is  bidding  in  behalf  of  the  de- 
fendant, holda  as  trustee  for  the  latter  such 
titto  as  he  derives  from  the  sheriff,  and,  on  being 
paid  or  tendered  in  due  time  the  amount  of  the 
judgment  with  interest,  may  be  compelled  by  d»* 
cree  to  convey  the  premises  to  the  defendant  In 
execution  by  release  or  quitclaim  deed. 

(a)  Whether  tbe  contract  be  such  as  la  prova- 
ble by  parol  or  is  required  by  the  statute  of 
frauds  to  be  in  writing,  It  mu^  be  certain  and 
unequimeal  in  all  ita  essential  terms  either 
within  itidf  or  by  lefooice  to  some  other 
agreement  or  matter,  or  it  cannot  be  specifical- 
ly oiforced.  The  certainty  required  must  ea- 
tend  to  all  the  particulars  essential  to  the  en- 
forcement of  the  contract. 

(b)  Under  the  facts  in  this  record,  the  con- 
tract which  the  plaintiff  sought  to  have  specific- 
ally performed  was  certain  end  definite  in  all 
the  particulars  eesenttal  to  its  enforcemenL 
The  refusal  of  the  interlocutory  injunction 


>rar  other  cas«  ace  same  tople  and  KBT-NUUBBB  In  all  Key-Numbered  Dlswta  and,JadcxM 
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prayed,  upon  A»  gtwad  that  tke  eoatrtet,  "not 
being  in  writing,  to  too  Indeflnlto  to  be  onforo^ 
able,"  was  error. 

Brror  from  Saperior  Oourtf  OcAqultt  Ootin- 
t7;  W.  E.  TbomaB,  Judge. 

Suit  1v  M.  BL  Dowllng  agalnat  U.  N.  Doyle 
tor  BpedAc  perfwmanoe  and  tor  an  liUiinfr 
tlML  A  temporary  injunction  was  tflsBolTed, 
and  petltiwer  brings  error.  BeT^sed. 

J.  K  Dowllng  was  the  owner  of  a  certain 
tract  of  land  In  the  city  of  Moultrie,  pnr- 
(^aaed  by  him  at  a  cost  of  $600.  He  con- 
tracted with  E.  S.  Nace  to  amstract  a  dwell- 
ing there<XL  He  paid  9500  on  the  contract 
price,  and  placed  other  ImiuroTements  -npon 
the  property  at  a  coat  to  him  of  ?800.  On 
the  ocHnpletion  of  the  building  be  borrowed 
from  an  insurance  company  the  sum  of  $V 
600,  securing  the  loan  by  a  deed  to  the  prem- 
Ises.  The  $1,000  so  bcHTOwed  was  also  paid 
to  the  oontxactor.  He  still  owed  the  con- 
tractor approximately  $800,  and  to  secure 
tbia  balance  he  executed  a  sectmd  Hen  npon 
the  premises.  In  November,  1910,  3.  U 
Dowllng  conveyed  the  premises  to  his  wife, 
Mrs.  M.  E.  Dowling.  The  oxiveyance  was 
made  subject  to  the  llena  aforesaid.  J.  L. 
Donrllng  failed  to  pay  Mr.  Kace  or  the  in- 
surance company.  In  December,  1916,  Nace 
paid  to  tb»  insurance  company  the  money 
doe  It,  and  caused  a  transfer  of  its  lieu  to 
be  made  to  him.  He  thereupon  instituted 
separate  suits  against  3.  L.  Dowllng,  and 
recovered  strata  Judgments  agalnat  him, 
with  ^»edal  liens  upon  tiba  land.  In  May, 
1917,  the  fi.  fas.  issued  from  these  Judgments 
were  levied  upon  the  property.  Before  the 
sale  of  It  on  the  first  Tuesday  in  June^  1917, 
Mace  and  Mrs.  Dowllng,  the  latter  acting 
through  her  husband,  entered  into  an  agree- 
ment by  the  terms  of  whldx  Nace  was  to  buy 
in  the  property  at  the  sheriffs  sale  at  ttke 
lowest  possible  figure  (thereby  saving  com- 
missions Ml  the  sale),  for  the  benefit  of  Mrs. 
Dowllng,  and  she  was  to  redeem  the  property 
by  paying  the  amount  of  the  fl.  fas.  She  was 
to  continue  to  occupy  the  property  as  a 
home,  and  to  pay  Nace  a  monthly  rental  of 
(SO,  which  rental  was  to  be  accepted  by  Naoe 
In  Ueu  of  interest  and  all  taxes  and  insur- 
ance paid  by  him  on  the  property  to  the  date 
of  Its  redemption  by  Mrs.  Dowllng,  and  so 
long  as  she  (Dowllng)  paid  the  moathly  rental 
promptly,  she  was  to  have  the  right  to  oc- 
cupy the  house  and  the  right  to  redeem  the 
property  npon  the  terms  stated.  As  a  result 
of  the  agreement,  Nace  bought  the  property 
for  $500. 

Mrs.  Dowllng,  vrlth  her  husband,  occupied 
the  dwelling  and  paid  the  stipulated  monthly 
rental  according  to  the  agreement.  Mr.  Nace 
entered  into  the  agreement  in  good  faith,  and 
at  all  times  recognized  its  validity.  In  Octo- 
ber. 1918,  Mr.  Dowllng  entered  the  military 
service,  but  befcwe  doli^  so  Mr.  Nace  agreed 


to  protect  the  Interest  ot  Ifrs.  Dovrtlns  uid  t» 
allow  her  to  pay  the  money  on  ttw  retun  of 
her  husband.  Mr.  Naoe  died  In  Norember, 
1918;  and  the  agreemmt  at  ttae  time  of  bis 
death  was  in  full  force  and  effect  There- 
after his  propMly,  consisting  largely  of  real 
estate,  was,  by  consmt  of  bis  admixdstrator, 
partitioned  in  kind  by  Us  heirs  at  law;  tiiere 
being  no  debts  and  bo  necessity  for  the  sale 
of  the  realty.  Mrs.  May  Nace  Doyle,  one  of 
the  h^  at  law  of  S.  S.  Nace,  rec^ved  In 
the  dlvlsl<m  the  house  and  lot  In  question. 
Before  the  partition  of  the  realty,  Mrs.  Doyle 
was  folly  advised  of  the  contract  between 
Nace  and  Mrs.  Dowllng.  She  recognized  and 
ratified  tiie  agreement,  and  accepted  from 
Mrs.  Dowllng  the  monthly  rental  as  stipulat- 
ed until  Mrs.  Dowllng  had  procured  the  full 
amoimt  due  upon  the  two  fl.  fas.  against  J.  U 
Dowllng,  her  husband,  and  had  tendered  the 
same  to  her.  The  tender  vras  nnqnallfied  and 
unconditifmaL  ^everthdess  Mrs.  Doyle  re- 
fused to  accept  the  money  and  repudiated  the 
agreement  WhereupMi  Mrs.  Dowling  filed 
her  petitidm  against  Mrs.  Doyle,  for  spedfic 
performance  of  the  contract,  thoeln  contlnu- 
Ing  the  tender.  Subsequently,  Mrs.  Doyle 
filed  an  affidavit  before  a  notaiy  public  and 
ex  ofildo  Justice  of  the  peace.  In  which  she 
alleged  that  J.  L.  Dowling  was  her  tenant 
and  that  be  was  holding  over  and  beywd  his 
term.  Upon  this  afiidavU  a  warrant  was  Is- 
sued to  evict  J.  L.  Dowllng  from  the  prem- 
ises. 

Thereupon  Mrs.  Dowling  filed  the  present 
equitable  petltltm,  alleging  In  sut^tance  tbe 
facts  above  set  forth,  and  praying  that  the 
eviction  warrant  be  enjoined.  The  defendant 
demurred  and  answered.  In  bar  answer  she 
admitted  the  making  of  the  contract  substan- 
tially as  set  forth  in  the  petition,  and  notice 
thereof  before  the  division  of  the  realty,  ex- 
cept In  tbe  following  particulars:  The  prop- 
erty was  to  be  redeemed  within  six  months 
after  the  sale  of  it  by  the  sheriff;  and  upoo 
failure  to  redeem,  the  fl.  fas.  against  J.  L. 
Dowling  were  to  be  canceled  of  record,  and 
nelth^  J.  li.  Dowling  nor  bis  wife  was  to 
have  any  further  Interest  in  the  property  or 
any  further  right  under  tbe  contract  She 
further  alleged  that  In  August  1017,  more 
than  a  year  after  the  sheriff's  sale,  Mr.  Dowl- 
lng advised  Mr.  Nace  that  he  could  not,  and 
would  not  redeem  the  property,  and  demand- 
ed a  cancellation  of  tbe  fi.  fas.  Mr.  Nacu 
thereupon  ordered  the  cancellation  of  the  fi. 
fas.,  and  tJiey  w^a  canctied  before  Nace's 
death.  The  def^dant  further  pleaded  that 
Mrs.  Dowllng  had  attonpted  to  pun^ase  the 
property  from  the  def^dant  since  the  death 
of  Mr.  Nace,  and  had  otherwise  recognized 
the  defendant's  absolute  title  thereto.  Tlie 
evidence  on  behalf  of  the  plaintiff  and  the 
defsidant  at  the  Interlocutory  hearing  tend- 
ed to  sustain  the  all^ations  of  the  parties 
respectively.  Tbe  Judge  who  heard  tlw  cause 
rttidered  the  following  Judgmoit; 
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"Upon  consideration  of  this  ease  which  has 
been  duly  submitted,  it  appearing  to  the  court 
that  the  contract  relied  upon  b;  the  plaintiff 
not  being  in  writing,  Is  too  indefinite  to  be  en- 
forcible,  the  restraining  order  heretofore  grant- 
ed Is  lunbr  diaaolved." 

Mrs.  Dowling  excepted. 

Brie  B.  Aakew,  of  Monltrle,  and  J.  B.  Pot- 
tle, of  Albany,  for  plaintiff  In  mor. 

ParlEer  ft  OUison,  of  Mooltrle,  for  defend- 
ant In  error. 

6B0RGB,  7.  .(after  stating  the  fhcte  aa 
aboTe).  [1]  As  a  goieral  rale,  injunction,  will 
not  lasne  to  restrain  a  landlord  who  has  sued 
out  8  dlspossessory  warrant  against  a  tenant 
alleged  to  be  holding  over  beyond  his  term, 
upon  the  ground  that  the  tenant  has  a  good 
defense  to  the  warrant  whldi  he  is  tinable  to 
aTSU  himself  of  by  filing  a  cotmter  affidavit 
because,  by  reason  ot  his  porerty,  he  cannot 
give  the  bon^  which  the  statute  requires  in 
connectimi  with  such  afiBdavlt  Hall  t. 
Holmes,  42  Ga.  179;  Huff  v.  Markham,  TO  Qa. 
284;  Brown  v.  Watson,  U5  Ga.  592,  41  S.  D. 
998.  ThB  general  rale  does  not  apply  In  this 
case.  Mrs.  Dowllng  was  In  Uie  actual  posses- 
sion of  the  land.  She  claimed  title  thereto. 
Her  suit  tar  apedflc  performance  was  pend- 
ing at  the  time  the  defendant  In  that  salt 
Instituted  eviction  proceedings  against  Mr. 
Dowllng,  The  warrant  to  ertct,  If  executed, 
will  hare  the  effect  to  dispossess  Blrs.  Dowl- 
lng, the  plaintiff  In  the  specdflc  performance 
suit  In  Huch  drcumstances  Injunction 
should  Issue  if  It  appears  that  the  suit  for 
Bpedflc  performance  Is  In  good  &lth  and  la 
aK>arently  based  cm  good  grounds.  Pace  t. 
Neely,  113  Oa.  901,  39  S.  E.  420. 

Before  considering  the  merits  of  the  suit 
for  the  spedflc  performance  of  the  c<» tract, 
two  preliminary  matters  require  notice.  The 
agent  and  attorney  representing  Mrs,  Dol- 
ing was  permitted  to  testis  to  transactions 
with  the  deceased  Nace.  Oounsel  for  the  de- 
fendant in  error  ctmt^ds  that  this  evidence 
was  Illegally  received  and  considered,  ani] 
dtea  the  case  of  Kramer  v.  Spradlln,  148  Ga. 
806,  96  S.  B.  487.  In  Oiat  case  it  was  held 
that  a  legatee  was  an  "assignee**  of  the  testa- 
tor, within  the  meaning  of  the  Civil  Code,  { 
5858.  Mr.  Nace  made  no  will.  There  was 
an  administration  ui>on  his  estate.  There  be- 
ing no  debts,  the  administrator  consented  to 
a  division  of  the  realty  by  the  heirs,  l^e 
administrator  was  not  a  party  to  the  suit. 
It  appears  that  the  evidence  was  admitted 
without  objection.  No  question,  therefore,  is 
presented  for  dedsitHi  here.  See,  however, 
Oliver  v.  Powell,  114  Ga.  692,  40  3.  E.  826. 

[21  It  is  urged  that  the  evidence,  being  il- 
legal, should  not  be  c<msldered,  although  not 
objected  to  In  the  court  below.  This  court 
has  heretofore  suggested  that  evidence  Il- 
legally admitted  without  objection  may  be 
considered  by  the  court  if  the  evidence  has 
prabattna  riim.   It  tba  wrtdeno  bu  bo 


probative  value,  as  for  Instance  if  It  is  por^ 
hearsay,  the  court  should  not  consider  it^ 
altliough  admitted  without  objection,  for  the 
obvious  reason  that  it  proves  nothing.  The 
secmid  matter  to  which  attention  is  directed 
iB  the  order  of  the  court  Had  the  judge  put 
his  refusal  of  the  Interlocutory  injunction  on 
the  f&cbi  whkji  were  controverted,  or  had  he 
denied  the  injunction  generally,  the  case 
would  fall  within  the  g^eral  rule  that  the 
discretion  of  the  judge  In  granting  or  re- 
fusing Interlocutory  relief  upon  disputed 
Issues  of  fact  will  not  be  controlled,  unless 
manlfeetly  abased.  However,  the  judgment 
Its^  clearly  discloses  that  the  Judge  did  not 
exercise  a  discretion.  The  Judge  found  Uiat 
the  contract  "not  being  In  writing.  Is  too  in- 
definite to  be  enfordble."  Unless  this  con- 
clusion— ^In  final  analysis  a  l^al  conclusion 
— ^ia  Jnstifled,  the  judgmmt  refusing  an  in- 
terlocntory  injunction  sboald  be  reversed. 
Bead  t.  Bridges.  72  Ga.  80  (2);  Spires  t. 
WrWit  147  Ga.  633.  95  8.  m  232  (2).  The 
contract  was  in  parol.  The  making  ot  the 
contract  and  the  terms  thereof,  except  in  the 
particolara  noted  in  tlie  statement  of  facts, 
were  admitted  by  tb»  dsfeidant  The  evi- 
denoe  ciearly  discloses  that  Mrs.  Dowllng 
was  the  owner  of  an  equity  at  oonsiderabte 
Taloe  In  tbe  bouse  and  lot  levied  upcm,  and 
that  she  bad  antmged  to  have  the  property 
bid  in  by  a  third  party  tor  her  benefit  at  Cbe 
BherlffB  sale.  At  tbls  Juncture  Mr.  Nace  al- 
tered with  Mrs.  Dowllng  Into  the  parol  ccm- 
tiact  which  she  aeelcB  to  have  gwdflcally  en- 
ftnced.  At  the  sale  Uilrd  parties  aobmitted 
bids.  They  were  advised  of  the  agreement 
bj  Mr.  Naoe^  and,  bdng  so  advised,  wlQidrew 
their  Uda.  Tba  validity  of  the  contract, 
though  in  parol.  Is  scarody  open  to  qneetlon. 

In  Collins  V.  Williamson.  91  Oa.  635,  21  & 
B.  140^  it  was  held: 

"One  who.  at  the  instanes  of  a  vendee  of  land 
who  was  in  possession  under  a  bond  for  titles 
with  none  of  Hna  pondiase  money  paid,  off 
the  land  at  a  iberin's  sale,  under  a  pared  agree* 
ment  with  the  vendee,  the  defendant  in  execu- 
tion, that  he  would  buy  In  the  land,  advance 
tbe  money,  and  take  the  BberifTs  conveyance 
to  bimself  for  the  benefit  of  .such  vtodee,  and 
who,  while  the  bidding  was  in  progress,  di»> 
cmragad  bidding  another  1^  stating  that  he 
mm  Uddiog  in  behalf  ot  the  vendee.  b(dds  as 
tmatee  for  the  latter  such  title  as  he  derived 
from  tbe  sheriff,  and  on  being  paid  or  tendered 
in  due  time  the  amount  of  his  bid  and  all  other 
money  advanced  by  him  In  consequence  of  his 
purchase  with  interest  thereon,  may  be  com- 
pelled by  decree  to  convey  the  premises  to  said 
vendee  by  release  or  qnitdaim  deed." 

See,  also,  Ghastain  v.  Smith,  80  Oa.  90; 
Rtvee  V.  Lauroice^  41  Oa.  283;  Gordon  v. 
Spellman,  146  Oa.  6S2,  89  8.  B.  749,  Ann.  Oas. 

852. 

According  to  the  undisputed  erldenoe  in 
this  case,  the  property  was  vrortti  a.pDtoi\- 
mat^  $4>500.  Tbe  amount  of  the  Judg- 
mentib  iwliiclpfti  and  latHMt^  was  a]9rozl> 
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matriy  92,900.  Mr.  Naoe  l>ou^  the  property 
for  only  9500.  Hr&  DowUns'a  poBltloa  Is 
tberetoe  somewliat  sbnllar  to  tiiat  of  a  pur- 
chaser under  a  parol  coatnust.  In  actual  pos- 
session, wltb  a  coDsMerable  portion  of  the 
purchase  money  paid.  But  for  the  agree- 
ment  the  property  might  have  been  purchased 
at  tbe  sberUTs  sale  by  Mrs.  Dovriing,  «  sonie 
one  for  ber,  and  ber  equity  therein  iweBerred. 
Had  not  Mddon  heea  deterred,  tbe  property 
presumably  wodM  bare  brou^t  Its  fall  value, 
and  Mra  Dowlb^  would  bare  rectfred  tbe 
proceeds  after  the  paymoit  of  the  fl.  tas. 
It  would  ther^re  be  IneciuitalOe  to  hold 
that  Ifis.  Dowling  Is  not  entitled  to  q^eclfle 
performanoe  of  tbe  cootract,  npm  tbe 
ground  that  the  contract  ^as  not  lo  writing. 
Bat,  as  we  have  already  aeean,  the  defendant 
admits  tbe  contract,  and  the  only  controTersy 
is  with  respect  to  tbe  time  In  ■^^bitSu  Mrs. 
Dowling  had  the  right  to  redeem  the  prop- 
erty. We  recognize  the  rale  that,  whetber 
the  contract  be  sucb  as  is  prorable  by  parol 
or  Is  required  by  the  statute  of  frauds  to  be 
In  writing,  it  most  be  certain  and  unequlrocal 
in  all  Its  easeatial  terms,  elttier  within  itsdf 
OF  by  rtfwenee  to  some  oOier  agreement  or 
matter,  or  it  cannot  be  spedflcally  oiforoed. 
2  Story's  Dq.  Jnr.  1  1068;  MUler  t.  Ootten.  5 
Ga.  811  (4;  Pomeroy  on  Oontracts,  |  1S9  et 
seq.  It  Is  goierally  said  that  tbe  amount  of 
certainty  required  Sn  tbe  specific  perftnrmance 
of  a  contract  Is  greater  than  tbat  in  an  ac- 
tion tor  damages  at  law.  **For,  to  sustain 
the  latter  proceeding,  the  proposition  re- 
quired is  tbe  native  one,  tbat  tbe  defend- 
ant has  not  performed  the  contnu^i— a  a»i< 
dusioD  which  may  be  oStea  arrived  at  with* 
out  any  exact  ctmalderatlon  of  tbe  terms  of 
tbe  contract;  whilst  in  proceedings  for  spe- 
dflc  peirfcwmance  It  must  appear,  not  only 
tbat  tbe  contract  lias  not  been  performed, 
but  what  is  the  contract  wbldi  is  to  be  pw- 
fOrmed."  Fry  on  Spec  Perf.  {  380. 

It  has  been  pointed  out  tbat  It  would  peiv 
baps  be  more  accurate  to  say  tbat  tbe  differ- 
ence between  the  two  classes  of  cases  is  not 
In  the  amount  or  degree  of  tbe  certainty  re- 
quired, but  In  the  extent  of  tbe  certainty.  It 
la,  however,  established  tbat  the  certainty 
reqnlred  must  extend  to  all  tbe  particulars 
essential  to  the  enforcement  of  tbe  contract. 
It  is  essential  tbat  tbe  contract  be  certalb 
and  definite  as  to  the  promise  or  engagement, 
as  to  the  parties  to  whom  the  conveyance  is 
to  be  made,  as  to  tbe  descriptl(m  of  the  sub- 
ject-matter, as  to  the  consideration  of  the 
contract,  and  as  to  the  time  and  mode  of 
perftwmance.  According  to  tbe  undisputed 
evidence,  Oie  contract  between  Mrs.  Dowling 
and  Mr.  Nace  was  certain  and  definite  as  to 
tbe  agreement  to  convey,  as  to  the  considera- 
tion to  be  paid  by  Mrs.  Dowling,  as  to  the 
party  to  whom  the  cmsIderatloD  should  be 


paid,  to  wluan  tiie  oomT^aace  should  be 
made,  and  as  to  tbe  desoWon  el  the  prop* 
erty  to  be  ocmveyed.  Nor  do  we  think  there 
Is  such  uncertainty  as  to  tbe  time  of  per- 
formance as  to  defeat  the  rl^t  of  the  plain- 
tiff to  the  rdief  soo^t  In  all  cases  like 
the  presmt  **the  certainty  required  must  be 
a  reas<»iable  one^  having  regard  to  tbe  sub- 
ject-matter of  the  omtract,  and  tbe  circum- 
stances under  whldi  and  with  r^^ard  to 
which  It  was  altered  Inta"  Fiy  Spec.  Perf. 
f  S80,  and  cases  dted  in  not& 

According  to  the  evidence  for  the  plain- 
tiff, no  spedfle  time  was  at  first  fixed  In 
wbicb  she  should  pay  the  flu  &8.  and  redeon 
tbe  pnqterty,  but  she  should  have  the  rl^t 
to  oocl^)y  tbe  house  and  Oie  right  to  redeon 
so  long  as  she  continued  to  pay  the  agreed 
mimthly  rental.  When  Mr.  Dowling  decided 
to  enter  the  military  service.  It  was  agreed 
tbat  Mrs.  I>o\rtlng  should  have  until  tbe 
discbarge  of  ber  husband  fiwm  the  military 
service  and  until  his  return  In  whicta  to  pay 
the  JndgmentBL  Moreover,  tbe  evidence  f<nr 
the  plaintiff  toided  to  diow  that  Mr.  Naoe  at 
all  times  recognised  the  validity  of  the  con- 
tract and  that  the  defendant  likewise  rec- 
ognized Ito  validUr  and  never  rq^udJated  It 
until  actual  tender  made.  According  to  the 
evidence  for  the  defendant,  Mrs.  Dowling 
had  the  right  under  the  contract  to  redeem 
the  property  within  six  months  from  tbe  date 
of  tbe  EdMtrUTs  sal^  and  at  no  time  tbere- 
after.  Wblle  tbere  Is  a  dear  coafllct  in  the 
evldaice,  there  Is  no  uncertainty  as  to  the 
time  In  the  evidence  offered  by  dther  party. 
If  Mr.  Naoe  agreed  to  allow  Mrs.  Dowling  to 
redeem  the  property  at  any  time  while  she 
remained  In  possession  by  tbe  paymwt  of 
the  sUpolated  monthly  rmtal,  wfaldi  was  to 
cover  Interest,  taxeiE^  and  Insuranoe^  and, 
while  ttw  agreement  was  still  of  t<xoe,  con- 
sented to  an  extoislrai  of  time  until  the  hap- 
pening of  a  definite  event  (the  dlsdiarge  ot 
Mr.  DowUng  from  the  militeiy  service  and 
bis  return  hcnne),  the  «» tract  Is  not  wanting 
In  certainty  as  to  tbe  time  of  performance. 
If  time  were  of  the  essence  of  the  contract 
(but  in  this  case,  according  to  the  plabitUTs 
evidence,  the  fallore  to  redeem  was  telsea 
care  of  by  a  fixed  monthly  payment  to  cover 
Interest),  It  would  be  within  the  power  ot  tbe 
parties  to  waive  that  condition.  The  case 
for  tbe  plaintiff  is  even  stronger.  She  al- 
leges (and  her  evidence  tended  to  support  the 
allegation)'  that  she  tendoed  unconditionally 
tbe  full  amount  of  the  fi.  fas.  before  the  de- 
fendant attempted  to  repudiate  the  contract 
From  tbe  forgoing  It  follows  that  (he  judg- 
ment refusing  an  interlocutory  Injunction 
upon  the  grounds  stated  by  the  Judge  must 
be  reversed. 

Judgment  reversed. 

All  tbe  Justices  amcor. 


Digitized  by  Google 


Ga^  BLEDGE 

(191 

(24  Ga.  App.aO 

vouvrsn  obooickt  co.  ▼.  ohabubb- 

TON  BflLUNG  GO.    (No.  10866.) 

(OoQTt  of  Appeals  of  Geoi^a,  DlviBioa  No.  2. 
Dec:  le,  1919.    KeheariDg  Denied 
Feb.  7,  1920.) 

(SvltabuB  &y  the  OomH.) 

1.  SAUS  ^=>22(4)— GONTBACt  KOT  lUDE  BY 
TELKORAHS  WHEBB  SEIXBB'S  OrnCB  WAS  NOT 
ACCCErrSD  unconditiohali.t, 

A  broker  located  at  Albaoy,  Ga^  made  an 
offer  by  telegram  on  July  18,  1916,  to  the 
Charieston  Milling  Company,  a  corporation  ait- 
nated  at  Cbarlestoo,  Mo.,  to  sell  to  the  Moul- 
trie Grocery  Company  "2,000  barrete  of  floor, 
basis  Eclipse  Brand,  plain,  sacked,  delivered 
Moultrie,"  at  f5.85  per  barrel,  and  in  reply 
to  bia  offer  received  the  following  t^gram 
from  the  Charleston  Milling  Company:  "De- 
^e  Moultrie.  Will  book  School  Days  $6.40 ; 
Eclipse,  plain,  $6.10 ;  self-risiDg,  $6.30 ;  Queen 
South,  s^f-rifdn^  $5ji0 ;  put  your  force  behind 
Eclipae.  Have  onderstanding  all  contracts  pro- 
rated monthly  and  give  ^edfications  txtt  car 
immediately;  needing  prompt  shipping  order; 
maiket  still  advancing." '  In  response  to  this  tel- 
efTTJun  the  broker  on  July  19, 1016,  wired  "Book 
Moultrie  per  yonr  message  Bdipse  $6.10 ;  Daisy 
self-rising  $6.10 :  Queen  of  South  $6.20."  On 
Jaly  22,  1016,  the  milling  company  notified  the 
broker  b7  wire  that  "Moultrie  booking  dedined 
Mcoimt  price  D«i«y  tidf-Tidiig;  qnotations  all 
made  subject  to  confirmation  as  advised,  espe- 
cially on  such  a  radically  advandng  market 
Don't  work  Ja(^onTille,  Snyder  Bros,  our  rep- 
resentative." It  appears  from  this  erarrespcmd- 
ace,  as  well  as  from  the  undisputed  evidence 
adduced  on  the  trial,  that  not  only  was  there 
a  substitution  by  the  broker  In  his  telegram  of 
acceptance  of  "Daisy  eelf-riaing,  $6.10,"  for 
"Sduwl  Days  f&40,"  as  contained  in  the  tde- 
gnua  making  the  offer,  but  that  the  latter  brand 
of  flour  waa  not  a  seU-riidng  flrar,  whereas  the 
one  substituted  in  lieu  thereof  was  a  self-rising 
flour.  fTeld;  that  while  a  contract  may  be  mM&e 
by  telegram,  the  tel^roms  which  were  the  basis 
<^  this  suit  did  not  constitute  a  complete  con- 
tract between  the  Moultrie  Grocery  Company 
and  the  Charlestoo  Milling  Company,  since  the 
bnAer's  offer  was  not  accepted  by  the  seller 
unequivocally,  unconditlonaUy,  and  without  va- 
riance. There  was  no  mutual  assent  of  the 
parties  to  the  same  thing  In  the  same  sense. 
Robinson  v.  Weller.  81  Ga.  704,  8  S.  E.  447; 
Sdx  T.  Bonlston,  88  Ga.  748,  15  S.  E.  826; 
Harris  v.  Lumber  Co.,  97  Oa.  466,  26  S.  E. 
£19;  Lamed  v.  Wentworth,  114  Ga.  209,  89 
S.  E.  8Et5;  Harper  v.  Ginners'  Mutual  Inaur^ 
ance  Co.,  6  Ga.  App.  139,  142,  64  S.  E.  567 ; 
Pbinisy  v.  Bush,  129  Ga.  479,  69  S.  B.  259: 
Pennsylvania  Fire  Ins.  Co.  t.  Sorrells,  23 
Ga.  App.  S98,  08  S.  E.  858.  The  trial  jadge 
therefore  did  not  err  In  granting  a  nonsuit. 

2.  ASSIOHKO  ERBOB  KOT  OONSIDKBED. 

Under  the  above  ruling  it  is  unnecessary 
to  pass  upon  the  fifth  ground  of  error  set  out 
in  the  bill  of  exceptions,  in  which  It  Is  alleged 
that  tiw  defendant  in  the  court  below  waited  an 
imreawmaUe  loigth  of  time  to  repudiate  or 
refuse  to  accept  tiie  order  made  by  the  i^ain- 
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tiff  in  die  orart  below  for  {he  nie  and  pardiase 
ot  the  floor. 

Error  from  Snpoior  Oonrt,  Golqoitt  Coun- 
ty; W.  B.  Thomas,  Juige. 

Action  by  the  Moultrie  Grocery  Company 
against  the  Charleston  Milling  Company. 
Judgment  of  nonsuit,  and  plaintiff  brings 
error.  Affirmed* 

W.  V.  Wa7i  ct  Mooltrie,  lor  plaintlfl  In 
error. 

James  HumidireTa  and  Dowling  A  Askew, 
all  of  Mooltrleb  for  defendant  in  wror. 

SMITH,  J.  Judgmnit  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J„  con- 
cur. 


(»  Oft.  App.  688) 
SLEDGE  .T.  STATE..  (No.  11029.) 

(Court  of  Appeals  of  Georgia,  Divisiou  No.  L 
Jan.  27, 1920.) 

(BpUabm  by  the  Oomrt.) 
"L  Cbimiital  law  ^522(3)— Confession  as- 

HISSZBLB  AS  FBIB  AND  TOLUNTABT. 

The  amendment  to  the  motion  for  a  new 
trial  contains  only  one  ground,  which  is  as 
foUowk:  "Because  the  foUowing  evidence  was 
illegally  admitted  to  the  jury  by  the  court  over 
the  objection  of  the  defendant,  to  wit,  S.  A. 
Smith,  sheriff,  and  W.  B.  FoUar,  testtfled  that 
after  defendant  ran,  Jackson  had  shot  several 
times,  and  while  deftodant  was  handcuffed  and 
was  bloody  and'  bleeding  from  a  blow  on  his 
head  struck  by  Smith,  the  Bheri£^  ha  was 
asked  by  Smith,  the  sheriff,  whose  liquor  It 
was,  and  he,  Sledge,  said  it  was  bis.  Movant 
objected  to  the  admission  of  said  evidence  at  the 
time  same  was  offered,  and  did  tiien  and  there 
urge  the  ftdlowing  objection  thereto:  tliat  said 
testimony  was  ilkgal,  and  showed  on  Its  face 
that  said  alleged  cmfessloB  was  made  after 
Jackson  had  shot  several  times,  after  defendant 
bad  been  struck  on  the  head  by  the  sheriff, 
while  he  was  faandenifed  and  was  bloody  and 
bleeding  on  account  of  said  blow,  and  after  he 
had  been  caught  by  Smith  and  Jackson,  and 
brought  back  where  he  and  Sivell  were.  Un- 
der said  circumstances,  said  alleged  confession 
could  not  have  been  freely  and  TolnntarUy 
made,  without  the  slightest  hope  of  benefit  or 
remotest  fear  ot  Injury."  Cta  the  trial  of 
the  case,  S.  A.  Smitii,  the  sheriff,  swore  that 
be,  "W.  B.  Fuller,  and  Mr.  Jw^son,  a  revenue 
man  from  Newnan,  Ga.,  went  to  where  Will 
Sledge  lives,  and  saw  Will  Sedge'  and  a  negro 
by  tiie  name  of  Sivell  sitting  out  near  the  well, 
on  a  log  of  wood.  Witness,  Fuller,  and  Jadc- 
•on  drove  around  the  hoiue  towards  where 
Sledge  and  Sivell  were,  and  when  Sledge  saw 
a  car  coming  be  jumped  up  and  commenced  to 
run,  and  whn  he  did  Jackson  shot  several 
times.  Doesnt  know  whether  he  shot  at  Sledge 
or  shot  into  the  ground.  Witness  and  Jackson 
ran  after  Sledge  and  caught  him,  and  was 
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flxliiv  to  put  handtiafEs  on  him  when  Sledg« 
jerked  biudt.  Wltneu  strnek  him  over  the  head 
with  the  handcaffB.  Tliat  w«b  what  caused  the 
blood  on  him  when  he  was  bronght  back  to 
where  he  and  Sivell  were.  There  was  a  gaUon 
Jog  of  whisky  and  a  drinking  glasa  near  where 
they  were  ritting.  After  Sledge  wm  caoght 
and  had  been  atroA  with  bandooffa,  and  after 
Ja<^Bon  had  shot  sereral  timea,  I  asked  him 
whose  liquor  it  waa,  and  he  said  it  was  his. 
No  promises  or  threata  were  made.  His  con- 
fesaioD  was  voluntary.  We  then  searched  hla 
smokehouse  and  foond  several  empty  bottles 
and  jugs  that  smelled  like  they  had  had  whisky 
in  them.  This  was  in  Troup  county,  Ga." 
The  evidence  of  W.  R.  Fuller  was  substantially 
the  aame  as  that  of  tibe  sherilt.  In  reterraee 
to  the  alleged  confession,  Stiller  testified:  'Tfo 
promises  were  made  (defendant)  and  no  threats 
were  made.  The  confession  was  made  fredy 
and  voluntarily."  Under  the  ruling  in  Smith 
V.  State,  139  Ga.  230,  76  S.  E.  1016  a),  the 
court  did  not  err  in  admitting  the  evidence  of 
which  complaint  is  made. 

2.  SUFFICDEKOT  O'  BTIDBIfOB,  . 

There  was  ample  evidence  to  snro^rt  tiw 
verdict,  and  no  error  of  law  appears. 

Error  from  Cltr  Court  of  La  Qtanga;  Dnke 
Davte,  Judge. 

WIU  Sledge  was  oonTicted  of  an  €tBeaa&r 
his  motimi  for  new  trial  was  denied,  and  be 
brings  error.  Afflrmed. 

Henry  Reeves,  of  La  Grange,  for  plalntUT 
in  error. 

L.  L.  Meadont  SoL,  of  La  Oxance^  for  tlie 
8tat& 

BLOODWOBTH,  J.  Jnd^ent  afflrmed. 
BBOYLES,  Q.  3^  and  LUKB,  J„  ooocor. 


(24  Qa.  App.  OM) 

OBAHAM  T.  BIABXLAND  BUTT.  LtFBl  INS. 
OO.  (No.  1097&) 

(Court  of  Appeals  of  Georgia,  DiTiaion  No.  1. 

Jan.  27,  1920.) 

(Syllahut  iy  ihe  Court.) 
1.  Inbubanob  «=sl8S(l)— Pbdvisiok  ir  Lzn 

POLICY  THAT  IT  SHOULD   NOT  BK  OF  JOBGB 
UNTIL     FIB8T     FBBUIUIC     ACTDAIXT  PAID 
WOULD  NOT  DEFEAT  SUIT  ON  FAST-DUB  NOTBS 
aiVBN  FOB  FIBOT  ANNUAL  PBBUIUU. 
Where  the  insurer  sues  the  Insured  npon 
unpaid  past-dae  promissory  notes  given  for  the 
first  anonal  premium  on  a  policy  of  life  insnr- 
ancCt  which  was  delivered  to  and  ampted  by 
tiia  Inanred,  m  recovery  for  the  foil  amount  of 
the  notes,  with  interest  and  attorney's  fees, 
cannot  be  defeated  on  the  ground  of  a  failure 
of  consideration,  total  or  partial,  in  that  the 
policy  provided  that  it  should  not  become  of 
force  until  the  first  premium  had  actually  been 
paid,  and  tliat  a  fidlure  to  pay  any  premium 


note  when  duo  would  avoid  the  poUey.  SS  Ofc. 
706,  note  46;  Id.  758,  notea  62  and  63;  Id. 
7S9,  note  69;  Id.  760(4).  note  79. 

2.  ITviDBnOB  HOT  BVSVOmSta  PLKA,  TBAT  FBI- 
ICnW  NOTE  WAB  FBOOUBBD  BT  FBAUD, 

nie  defendant's  plea  of  fraud  In  the  pro- 
curement of  the  notes  sued  upon  waa  not  sup- 
ported by  any  erldemoe. 

8.  DDEonn  tbbdxot. 

Under  the  above  mUngs  the  coart  did  not 
err  In  directing  a  verdict  for  the  r^*^^"W  for 
the  full  ammmt  aned  for. 

Error  from  Superior  Court,  De  EColb  Coun- 
ty; Ohas.  W.  Smltb,  Judge. 

Action  by  the  Maryland  Mutual  Life  In- 
surance Company  against  E.  A.  Grabam. 
Judgment  for  plaintiff  on  a  directed  verdict, 
and  defendant  brings  error.  Affirmed. 

Ralph  McClelland,  ot  Atlanta,  for  plaintiff 
in  error. 

L.  J.  Steele^  of  Decatur,  for  defendant  In 
error. 

BROYLES,  a  J.  JudgmflBt  afllrmed. 
LCEX  and  BLOODWOBTH,  JJ.,  ooncnr. 


(U  Qa.  App.  707) 

SODTHBASTBItN  FAIB  AJBSV  ▼.  WONG 
JUNG.    (No.  109680 

(Oourt  of  Appcele  of  Geor^a,  DIviMcm  No.  1. 
Jan.  28,  1920.) 

fBvttabu9  bg  ihe  OomrtJ 
Maam  akd  bbtabt  «BaS2&— PinxraH  iob 

OAUSUfO  DEATH  BT  VULAWFOL  AaBAUU  OH 
FAIB  ABSOClATIOir'a  OONOE88IOHAIBB  INSUF- 
nCIENT. 

The  court  erred  in  overruling  the  general 
demurrer  to  the  petition. 

Error  from  City  Oonrt  of  Atlanta;  H.  H. 
Beid,  Judge. 

Action  by  Wong  Jung  against  the  Soutb- 
eaatem  Fair  Association.  Oeooal  demurrw 
to  amended  petition  overruled,  and  defend- 
ant brings  error.  Reversed. 

Maysou  &  Johnson  and  W.  D.  EUla,  Jr., 
all  of  Atianta,  for  plaintiff  In  wror. 

B.  H.  &  Harv^  Bill  and  Fred  E.  Harrison, 
all  of  Atlanta,  tor  defendant  In  error. 

BBOTLE3,  O.  J.  This  was  a  gult  for  dam- 
ages based  upon  the  alleged  willful  homicide 
of  the  plaintiff's  hosband  by  an  ^ployfi  ot 
the  defradant.  The  petition  as  amended 
showed  that  the  defendant,  the  Soutbeastem 
Fair  Association,  was  a  corporation  operat- 
ing for  pecuniary  gain  a  fair  in  Fulton  coun- 
ty, and  that  it  let  out  for  hire  various  coo- 
ceaakma  npm  its  grounds,  such  as  teatan- 
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xmnts,  cafifiat  and  iKtft  drink  stands;  that  It 
liad  mted  for  a  large  earn  a  conoeaslon  to 
file  plalntUTt  husband  (a  Oblnaman),  and 
lud  located  it  at  a  certain  i^ace  on  tbe  fair 
groanda;  tbat  one  McDonald  was  eni^oyed 
by  tlw  Pendant  aa  Its  manager  of  conces- 
Btona;  and  tbat  aa  sndi  manager,  and  as 
■errant  and  agent  of  tlie  detaidant,  acting 
for  and  In  behalf  of  It,  be  ordered  the  plain- 
tiff's husband  to  change  the  location  of  his 
emcesslon,  and,  upon  the  latter's'r^iual  to 
do  80,  McDonald  wtmA  blm  on  the  head 
with  an  Iron  Instnunent  thereby  killing  him. 
The  petttlcHi  farther  allied  that  this  aa- 
aanlt  was  without  provocation  or  Juatlflca- 
tlon,  and  waa  wanton,  willful,  and  unlaw- 
ful, bnt  was  within  the  Bcope  of  McDonald's 
emxdoymcnt  as  manager  of  concessions,  and 
was  committed  for  the  purpose  of  forcing 
the  concessionaire  to  move  his  conceralon, 
and  was  for  the  purpose  of  aooompUshlng 
in  an  unlawful  mannrar  the  business  ot  the 
corpor&on  which  had  been  Intrusted  to  him. 

Section  3603  of  the  CIyU  Code  (a  1910  Is 
as  follows: 

'*The  principal  is  not  liable  toe  the  willful 
trespass  of  his  agent,  unless  done  hj  Us  com- 
mand or  assented  to  by  bim." 

Section  4413  reads  as  follows: 

"Every  person  shall  he  liable  for  torts  com- 
mitted by  his  wife,  and  for  torts  committed 
by  his  child,  or  semuit.  by  his  command  or 
In  Oe  prosecution  and  within  the  scope  of  his 
bnaineM,  whether  the  same  be  by  negligence  or 
Tolnntary.** 

two  Code  sectiona  should  be  constrned 
together,  so  as  to  harmonize  them  and  allow 
both  to  remain  of  fore^  in  the  cases  to  wbic^ 
they  are  applicable.  Western  &  Atlantic 
Railroad  t.  Turner,  72  Oa.  292  (2iO,  SS  Am. 
Bep.  842. 

The  petition  In  the  Instant  case  shows  that 
the  agent  or  servant  of  the  defendant  com- 
mitted an  unprovoked,  wanton,  willful,  and 
unlawful  assault  upon  the  plaintiCTs  hus- 
band, which  caused  his  death,  but  it  falls  to 
abow  that  it  was  done  by  the  defendant's 
command  or  that  it  was  nsaented  to  by  the 
defendant,  or  that  it  was  In  the  prosecution 
or  within  the  scc^e  of  the  master's  business. 
The  general  allegations  In  the  petition  to 
the  effect  tbat  the  assault  was  in  the  prosecu- 
titm,  and  within  the  range  of  the  master's 
business  and  within  the  scope  of  McDonald's 
employment,  are  mere  conclusions  of  the 
pleader,  and  are  not  sustained  by  any  fact 
or  facts  set  forth  In  the  petition.  When  the 
petition  Is  construed  as  a  whole,  and  most 
strongly  against  the  plaintiff,  it  shows  that 
the  assault  by  McDonald  was  not  committed 
tor  the  purpose  of  accomplishing  his  master's 
bualneaB  by  having  the  Chinaman's  conces- 
sion relocated,  but  merely  that  it  was  made 
to  punish  the  CSilnaman  for  the  "back  talk" 
which  the  petition  shows  he  made  whoi  Bfo- 


Donald  notified  him  that  his  concession  must 
be  relocated.  In  making  this  willful  and 
unnecessary  assault,  it  aivears  that  McDon- 
aid  temporarily  forgot  his  master's  business, 
stepped  aside  therefrom,  and  made  it  a  per- 
sonal matter  with  the  Chinaman,  and  inflict- 
ed the  beating  to  relieve  bis  own  anger  and 
ruffled  fedings.  If  McDcmald  bad  attempted 
physically  to  remove  the  omicessitm  to  another 
lo<»;tioa  <ni  the  fair  grounds  (oouceding  that 
he  had  implied  authority  to  do  so),  and  the 
Chinaman  by  physical  torca  had  attempted 
to  prevent -the  rraooval,  and  McDonald  had 
then  assaulted  him  tor  the  purpose  of  making 
him  desist  fnnn  his  interference,  then,  evm 
thoogh  McDonald  used  more  f<»ce  than  was 
necessary,  it  would  be  pr(v>erly  held  that  the 
assault,  although  criminal,  in  that  more 
force  than  necessary  was  used,  was  never- 
theless within  the  range  «C  bis  employment, 
and  was  committed  for  the  purpose  <tf  ao- 
ctHDpllsIdng  the  business  c£  his  master  whldi 
liad  been  Intrusted  to  him.  See,  in  this  ctm- 
nection.  Southern  By.  Co.  t.  James,  118  Ga. 
840,  45  S.  B.  803.  68  L.  B.  A.  257.  It  Is, 
however,  difficult  to  see  how  such  a  willful, 
unprovoked,  unnecessary,  and  disconnected 
assault  as  the  one  now  under  cmsidaratink 
could  ever  be  held  to  be  within  the  scope  of 
the  servant's  employmrat,  unless  it  was  di- 
rected by  the  master  or  assented  to  by  him ; 
It  not  appearing  tihat  the  servant  had  anthtni- 
ity,  express  or  imi^led,  to  use  any  degree 
oi  jdiytical  force  whatever  to  carry  out  his 
maateif  8  business. 

nils  ruling  is  not  In  conflict  with  the  de> 
clsion  In  Southern  Ry.  Oo.  v.  James,  supra, 
cited  and  r^ied  upon  as  controlling  In  this 
case  by  the  learned  couns^  for  the  defend- 
ant in  error.  In  ttiat  case  the  servant  was 
a  night  watchman  «nployed  by  the  railroad 
company  for  the  special  purpose  of  arresting 
all  trespassers  upon  the  company's  property. 
He  arrested  James  as  a  trespasser,  and  was 
tektng  him  to  Jail,  when  James  broke  away 
and  fled.  The  watchman  shot  and  wounded 
him,  and  James  sued  tbe  railroad  company 
for  damages.  While  the  Supreme  Court  in 
that  case  discussed  generally  the  question  of 
a  master's  liability  for  his  servant's  tort,  the 
real  point  decided  was  that  the  Railway  com- 
pany was  liable  for  tbe  criminal  shooting  of 
the  trespasser  by  Ite  servant,  for  the  reason 
that  be  had  been  employed  by  the  company 
for  the  epedal  purpose  of  arresting  and  Im- 
prisoning trespassers,  and,  in  this  connection, 
had  been  given  orders  by  the  company  which 
Implied  the  use  of  force  and  violence  to 
others,  and  which  left  it  to  his  discretion 
to  decide  when  the  occasion  required  force, 
and  tbe  kind  and  extent  of  force  to  be  used. 
That  case  is  clearly  distinguishable  from  the 
instant  one.  See,  in  this  connection,  26  Cya 
1539.  1640,  1S41,  1642,  and  authorities  there 
cited. 

In  the  absence  of  anything  in  the  petttloB 
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ahowliip  that  a  duty  rested  npon  the  d^end* 
ant  to  protect  Its  cwcesBlomtlres  from  vio- 
lence, or  that  It  was  within  the  defendant's 
aathmlty,  or  within  the  range  of  its  busi- 
nesa,  to  force  a  concessionaire  to  relocate  his 
concessltai  after  he  had  paid  for  the  privilege 
of  operating  It  at  the  place  where  it  had  been 
located  by  the  pn^er  agents  of  the  defend- 
ant, or  that  McDtmald  bad  any  authority,  by 
Tlrtne  of  his  emidoyinait  aa  manager  of  coo- 
oesBlons,  or  othearwls^  to  order  a  owoes^on- 
alre  to  relocate  his  concession,  and  especially 
to  use  actual  {diyslcal  force  to  compd  him 
to  do  so^  It  does  not  aifpear  Oiat  the  wUlfnl, 
nnpnmrtced,  and  mnrderoiia  asaanlt  cmmait- 
ted  by  BfcDonald  was  within  the  range  and 
scope  of  the  defendant's  budneaB,  or  McDmi- 
aid's  wnployment  If  It  ver^  flun  a  real 
estate  agoit  emi^ed  by  the  oiwner  of  a 
house  to  collect  rent  therefor  who  willfully 
UUed  the  tenant  for  his  mere  rtfnsal  to  pay 
the  rent  wooM  be  acting  within  the  scope 
of  his  emi^oyment,  and  the  property  owner 
would  be  liable  In  damages  for  this  willful 
and  nnanttaoElied  act  ot  his  agent;  or  If  a 
merdiant  sent  a  profieasinil  UU  collector  to 
colleet  an  account  past  dne^  and  flie  ocdlector 
wHlfnlly  and  wantonly  killed  the  debtor  npon 
Ilia  mere  lefnsal  to  pay  Qie  account,  then 
the  merdiant  wmld  be  liable  dTllly  for  this 
act  of  bis  agent  Such  rank  Injustice  can- 
not be  the  law.  The  defoidanlfs  agent,  Mc- 
Donald, Is  dearly  liable,  both  dvUly  and 
criminally,  for  his  tort,  but,  under  tlie  fhcti 
ot  the  case  as  shown  by  the  amended  peti- 
tion, the  defteidant  is  not  responsible  fber» 
for,  either  legally  or  morally. 

It  ftdlom  that  Oie  court  ored  In  oTurrnl- 
ing  the  d«fmdanf  B  gennal  demorrw  to  the 
amended  petition. 

Judgment  rerened. 

IiUKfl  and  BLOODWORTH,  JJ.,  otmcur. 


(U  Ga.  App. 

mOHTOWER  T.  DATIS.   (No.  109500 

(Gonrt  of  Appeals  of  (Georgia.  Divialan  No.  1. 

Jan.  27,  1920.) 

(ByUahua  Jty  <Ae  Court.) 

1.  CKBTIORABI  4^70(4)  —  UNSAJVanONBD  PB- 
TmON  FOB  CBBnORABI  CAHROT  BB  8BRT  UP 
AS  PAST  or  aECOBD. 
An  uusauctioned  petition  for  certiorari  can- 
not be  ^>ecified  or  sent  up  as  part  of  the  rec- 
ord.  It  sbottld  be  incorporated  in  the  bill  of 
exceptions  or  be  verified  as  a  part  thereof  by 
the  trial  judge.  HaU  v.  State,  2  Ga.  App.  437, 
68  S.  E.  668,  and  citationa ;  UcCtovem  v.  Tram- 
midl,  14  Ga.  App.  764.  82  S.  E.  818. 

(a)  An  unsanctioned  petition  not  Incorporated 
in  iJic  bill  of  exceptions  but  specified  and  sent 
Up  as  a  part  of  the  record  is  not  sufficiently 
identified  by  the  mere  attaching  to  the  bill  of 


exceptions,  and  following  the  judge's,  certificate, 
of  the  paper  which  purports  to  be  the  original 
petition,  or  a  cc^y  thereof,  with  the  order  re- 
fusing sanction.  Sullivan  v.  Surrcncy,  16  Ga. 
App.  301,  303,  82  S.  E.  926 ;  Holliugswortb  v. 
Collie  Park,  17  Ga.  App.  372,  86  S.  fi.  MS. 

2.  DisiassAL  OF  warr  of  bbbor. 

Under  tbo  above  mling,  the  writ  ot  error 
must  be  dismissed. 

Blrror  from  Superior  Court,  Fayette  Coun- 
ty; W.  E.  H.  Searcy.  Jr.,  Judge. 

Acticm  betwem  J.  O.  Hlghtow»  and  J.  B. 
Davis.  Judgment  tar  the  latter,  cwtlorazl 
denied,  and  the  toxmer  brings  error.  Dis- 
missed. 

W.  B.  HoUlngsworth,  <a.  FayettevUtek  for 
plalntm  In  error. 

J.  W.  Culpepper,  (tf  Fayetterllle^  for  de- 
fendant In  error. 

BBOYLES,  a  J.   Writ  of  error  dismissed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(M  Ga.  App.  671) 
JONES      8TAPLEB.   (No.  10686.) 

(Court  <tf  Appeals  of  Georgia,  Division  No.  1* 
Jan.  7,  1020.    BefaearUis'  Denied 
Jan.  27,  mo.) 

(ByUaJtw  by  tA«  Oomri,) 

1.  Nkw  tbui.  «s>78(1)  — Tbux  jvoqb  has 
Discasnoii  to  oaAira  itbw  nui.  afxib  sbo- 
OND  vebdiot  fob  aAUX  fabtt. 

Twice  has  thia  case  been  tried  by  a  jury. 
The  verdict  on  the  second  trial  was  for  just 
double  the  amount  found  by  the  jury  on  the 
first  trial,  and  was  for  the  full  amount  sued 
for.  The  order  granting  the  new  trial  after 
the  second  verdict  was  In  general  tenu.  In 
Bicliie  T.  Louisville  &  Nashville  Railroad  Co., 
28  Ga.  App.  741,  99  S.  E.  809,  thia  court  held: 
"It  appears  to  be  conduaivdy  settled  that,  not- 
withstanding the  return  of  a  second  verdict  in 
favor  of  the  same  party,  the  trial  judge  may 
still  exercise  his  discretion  in  granting  or  re- 
fusing a  new  trial,  though  that  discretion  may 
not  then  be  as  ample  as  on  the  bearing  of  the 
motion  for  a  first  new  trial  (Morgan  v.  Lamb, 
16  Ga.  App.  484,  66  8.  E.  7^  and  cases  there 
cited),  and  under  the  particular  facts  of  the 
instant  case  the  second  grant  of  a  new  trial 
was  not  an  abuse  of  the  discretion  vested  in 
the  trial  judge."  As  in  that  case  we  held 
that  "under  the  particular  facts  of  the  instant 
case  the  second  grant  of  a  new  trial  was  not 
an  abuse  of  the  discretion  vested  in  the  trial 
judge,"  so  we  hold  in  this  case. 

2.  EBBOBS  hot  nXOESSABT  TO  OONStDBB. 

As  a  new  trial  Is  to  be  had  in  this  case, 
the  errors,  if  errors  they  are,  complained  of  in 
the  spedal  grounds  ot  the  motion  for  new 
trial,  are  such  as  will  not  likely  recur  on  an- 
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and  it  ta  not  necHsary  to  paw 


Bmn  from  <Mr  Oonrt  of  Macon;  Da  Pont 
Gneny,  Judg& 

Action  by  I.  B.  Jcmes  agalnat  Mrs.  M.  M. 
Stapler.  Verdict  and  Judgment  for  plainOfl. 
and  from  tbe  second  grant  of  a  new  trial 
defoidant  brings  error.  Affirmed. 

Julian  F.  Uranhart,  Hall  &  Orlce,  and  Obaa. 
J.  Blocb,  all  of  Macon,  for  plaintiff  In  error. 

Jno^  B.  Ll  Smith,  Orady  O.  Harris,  and 
Peter  F.  Brock,  all  of  Macon,  and  Rea^n  & 
Xteagan,  of  McDonoogh,  for  defendant  in  er- 
ror. 

LUKI!^  J.  Judgment  afflrmed. 


BBOXIfES.  a  J^ 
cnicnr. 


and  BLOODWOBTH,  J., 


(M  Oa.  App.  «96) 

WARD  T.  WARD.   (No.  10&79.) 

(Court  of  Appeals  (tf  Georpa,  Diviakm  No.  1, 
Jan.  27. 192a) 

1.  Masbiaos  «3>40{10>->PBa8uicPTioiT  or  VA- 
uorrr  mMATrrao  oult  bt  dispbotiiio  ua- 

BOHABLa  P088XBZUTIKS. 

WluMTer  attacks  the  validity  of  a  marriage 
has  the  burden  of  proving  its  invalidity  by 
dear,  distinct,  and  positive  proof.  The  pra- 
anmptlon  as  to  the  validity  of  a  marriage  can 
only  be  negatived  by  diaprovlng  every  reason- 
able poaaibillty.  Morchisou  v.  Green,  128  Oa. 
888^  342^S7S.mmUL.B.A.(N.  B.)  702; 
36  Oye.  877(2). 

2.  Mabbiaok  «sH0(6i  11)  — •  One  attaokino 

VALIDITT  or  second  lUBBUOB  HAS  BITBDBH 
OW  BHOWXlfO  mLT  RO  DZTOBOl  HAD  BKEN 
eBARIBD  ntOH  FBBTI01T8  HDSBAHD  OB  WIVB. 

Where  a  second  maxriage  by  a  person  Is 
«ataUiahed,  and  It  is  shown  that  he  or  she  had 
previously  married  another  person,  who  was 
living  at  the  time  of  the  second  marriage,  the 
presumption  ia  that  the  first  marriage  had  been 
dissolved  by  a  decree  of  divorce,  and  the  burd«i 
ia  upon  the  person  attacking  the  validit?  of  the 
■econd  marriage  to  show  that  a  divorce  had 
not  been  granted.  26  Cyc.  880(4),  note  87,  and 
autboritiefl  there  cited, 

S.  Apfkai,  and  erbob  «s»10D2(8)— Aduission 

or  KVIDENOB  WAS  HABMLE8S  WHKBB  WITHOUT 
IT  THK  SAltX  JTrDQUBHT  WOOLD  HATB  BBBK 
DEKAMOKD. 

Under  the  abovs  rulings,  and  the  facta  of 
tbe  instant  ease,  the  court  did  not  err  in  direct- 


ing a  verdict  for  the  caveatrix;  and  die  emr  la 
allowing,  over  tbe  cAJections  of  tbe  other  party* 
oral  teatimony  to  the  effect  that  die  caveatrix 
had  secured  a  divorce  from  her  first  husband, 
was  harmless,  and  does  not  require  a  new  trIaL 
If  this  Illegal  evidence  had  been  eliminated,  a 
finding  in  tavw  of  the  validity  of  the  second 
marriage  of  the  caveatrix  would  stiH  have  been 
demanded. 

Error  from  Superior  <3ourt,  Floyd  County; 
Uosea  Wright,  Judge. 

Caveat  by  Mrs.  J.  F.  Ward  against  B.  W. 
Ward.  Judgment  for  caveatrix,  and  defend- 
ant brings  OTor.  Affirmed. 

M.  B.  Babanks,  of  Bomeb  for  idalntiff  In 
error. 

Maddox  ft  Dcval,  of  Bome^  for  defendant 
in  error. 

BBOYLBS,  a  J.  Judgmrat  affirmed. 
LT7KO  and  BLOODWOBTH,  33^  csocnE; 


WARD  V.  WARD. 


(24  Oa.  App.  6H) 
(No.  10980.) 


(Oourt  of  Appeals  of  (Georgia,  Division  No.  1. 
Jan.  27, 1920.) 

(BvtbOmt  hv  ih«  Court.; 

1.  RlVXBW  OH  ASEKAIh 

This  case  is  cmitRdled  the  decision  In 
Ward  r.  Ward  (No.  10979)  102  8.  SL  86,  tills 

day  rendered. 

2.  Apfkai,  and  bbbob  «3l(»78(l)  —  Abbioh- 

MBim  ROT  BXnBBBO  TO  IN  BBIBr  ABB  TBUT- 
BD  AS  ABABDOmiD. 

There  are  snne  assignments  of  error  in  this 
case  whidk  were  not  raised  In  esse  No.  10970; 
bat,  as  tiiey  are  not  referred  to  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  th^  are  treats 
ed  as  abandoned. 

Error  frau  Superior  CSoniti  FlojH  Oooaty ; 
Moses  Wrij^t,  JndgBL 

Proceeding  between  B.  W.  Ward  and  Mn. 
J.  F.  Ward.   Judgment  for  fiw  lattra*,  and 

tbe  former  brings  error.  Affirmed. 

M.  B.  Eubanks,  of  Bome^  for  plaintiff  In 

error. 

Maddox  tt  Doyal,  of  Rome,  t<x  defendant 
In  error. 

BBOTLBS,  a  J.  judgment  affirmed. 
LUKE  and  BLO(M>WOBTH,  33^  conoor. 


»VorotlMr 
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AVLkSmO  PAPER  ft  PDIJ»  CORPORA- 
TION T.  BOWBN.    (No.  10623.) 

(Omnt  of  Appeals  of  Georglft,  Division  No.  1. 
Dee.  10,  1919.   Rebearinf  Denied 
Jan.  27,  1020.) 

{ByUahug  by  the  CourU) 

Mastkb  and  snvAifT  4s»10T(3)— PxaADxifO 

4=>248(12) — Neqligbnoi;  in  ebectiitq  de- 

rcnve     boop     bufp0bt8  actionable; 

auendhent  not  bkmvq  out  nsw  cause 

of  action. 
On  the  former  appearance  of  this  case  before 
this  court,  it  was  held  that  "this  case  in  prin- 
<dple  is  controlled  by  Byrd  t.  Thompson,  146  Ga. 
800b  01  8.  S.  100,  and  cases  cited.  The  court 
erred  in  orerrnling  the  general  demurrer  to  the 
petition.*'  See  28  Oa.  App.  260,  07  S.  B.  868, 
where  the  allegatione  in  the  oripnal  petition  are 
set  oat  After  the  above  dedslon  and  before 
the  judgment  of  this  court  was  made  the  judg- 
ment of  the  superior  court,  plaintilf  amended  hia 
petition,  and.  among  other  things,  alleged  that 
the  defendant  company  had  three  rice  principals, 
Wilbur,  Stokes,  and  Overstreet,  each  of  whom 
was  an  alter  ego  of  the  corporation ;  that  they 
were  in  fdiarge  of  the  constmctioD  of  the  shed 
that  coUapsed  and  cansed  the  injury  to  the 
plaintiff ;  that  In  behalf  of  the  defendant  com- 
pany tbey  had  and  exerdsed  the  power  and  au- 
thority of  laying  out,  directing,  supervising,  and 
controlling  the  work  of  the  emj^oyfis  on  this 
Job,  of  determining  how  the  work  should  be 
done,  and  seeing  that  it  Was  done ;  that  the  de- 
fects whidi  caused  the  collapse  of  the  baildiog 
"were  not  due  to  the  negligence  of  fellow  serv- 
ants of  petitioner,"  but  "were  defects  of  mate- 
rial and  of  construction  furnished  aud  erected 
under  the  snpervisioD  of  the  vice  principals  at 
the  defendant  company,  namely,  WUbnr,  Stokes, 
and  Overstreet";  that,  "just  prior  to  the  time 
petitioner  and  other  employes  were  ordered 
apon  the  roof,  the  defendant  company  had  made 
no  inspection  of  the  roof  girder  H,  or  of  the 
supports  of  the  section  of  the  building  which  col- 
lapsed" ;  that  "petitioner  did  not  know  that  such 
inspection  had  not  been  made,  and  did  not  know 
of  the  defects  descritwd,  but  relied,  as  he  had  a 
right  to  rely,  upon  the  due  performance  at  the 
duty  of  the  defendant  to  its  employes,  and  sup- 
posed that  hia  employer  would  not  emd  him 
upon  a  structure  weak,  defective,  and  danger- 
ous" ;  that  "the  defendant  company  knew  of  the 
defects  and  weakness  of  the  roof  girder  H.  It 
Imew  of  the  defects  and  weakness  of  the  support 
B.  It  knew  of  the  condition  of  the  ground  an- 
demeath,  and  that  the  same  was  likely  to  set- 
tle. The  defendant  company  knew  that  the  end 
of  the  roof  was  likely  to  collapse ;  it  knew  that 
no  inspection  had  been  made;  *  •  •  that 
petitioner  had  never  worked  about  the  end  of 
the  building  or  about  the  girder  which  collapsed. 
He  did  not  know  of  the  defects  in  the  construc- 
tion and  erection  of  the  roof  girder,  its  support, 
or  the  ground  underneath.  He  knew  none  of 
the  defects  complained  of,  *  *  *  could  not 
ascertain  the  same  in  tlio  exercise  of  ordinary 
eare,  was  in  the  exercise  of  ordinary  care,  and 
fa  free  from  fault.   To  petitioner  the  daiogezs 


(Qa. 

and  defects  In  tiie  south  end  of  Che  bnOding 

were  latent  and  concealed  dangers,  unknown  to 
him,  and  not  discoverable  in  the  exercise  of  ordi- 
nary care.  They  were  dangers  known  to  the 
defendant  company.  •  •  •  The  defendant 
company  did  not  perform  its  duty  to  petitioner 
by  warning  him  of  the  dangers  by  which  he 
wonld  be  threatened."  There  Is  also  an  allega- 
tion that  "roof  girder  H,  the  flooring  joists  on 
top  thereof,  and  the  sheathing  nailed  on  tap 
of  the  roof  flo<»ing  Joi^  were  permanent  struc- 
tures. They  bad  been  completed."  It  Is  also 
allerrtMl  that  "the  weight  of  the  roof  timbers,  tlie 
sheathing,  and  the  men  doing  the  work,  was 
About  20,000  pounds."  The  auctions  of  neg- 
ligence in  the  petition,  as  amended  are,  in  part, 
as  follows:  "In  failing  to  determine  and  ascer- 
tain the  amount  of  weight  of  the  various  tim- 
bers, building  material,  and  workmen  to  Iw  car- 
ried by  the  roof;  in  erecting  and  constructing 
under  the  supervision  of  ita  vice  principals  a 
defective  girder  insuffident  to  carry  the  weight 
of  the  roof  and  the  materials  and  workmen  to 
be  supported  thereby ;  in  placing  a  certain  sup- 
port upon  a  defectively  Stled  place  in  the 
ground,  which  the  defendant  company  knew  to 
be  defective  and  would  aettle;  in  failing  prop- 
erly to  inspect  the  said  roof  structure  prior  to 
sending  workmen  and  material  thereupon;  in 
failing  to  warn  petitioner  of  the  defective  con- 
struction of  the  section  that  had  been  thus 
defectivelr  constmeted  by  ita  vice  prlnetpala. 
Because  the  defendant  company  did  not,  as  the 
building  progressed  in  Ite  erection,  make  the 
same  safe,  secure,  and  stable  in  ita  permanent 
and  completed  portions,  •  •  *  and  in  placing 
upon  said  section  a  greater  quantity  of  building 
material  than  the  same  could  carry,  the  defend- 
ant company  having  placed  on  said  roof  approxi- 
mately 20,000  pounds  of  men  and  material, 
when  the  SMue  was  so  defectlvdy  constructed 
that  it  wonld  not  carry  the  aame.** 

The  amendment  to  the  petition  deariy  takes 
the  case  out  at  tJie  ruling  hi  the  case  of  Byrd  t. 
Thompson,  supra,  as  it  alleges  that  the  injuiy 
to  the  plahitiff  was  not  due  to  the  n^igence  of 
fellow  servants ;  that  the  servant  had  no  knowl- 
edge of  the  defects  complained  of,  but  that  the 
master  had  knowledge  thereof  and  failed  to  dis- 
close the  defects  to  the  plaintiff;  and  there  Is 
also  an  allegation  that  "roof  girder  H,  the  floor- 
ing joists  on  top  thereof,  and  the  sheathing  nail- 
ed on  top  of  the  roof  flooring  Joists,  were  per- 
manent structures.   They  had  been  completed." 

The  issue  to  be  determined  here  arises  on  a 
demurrer  to  the  petition,  and  all  matters  In  the 
petition  well  pleaded  miut  be  accepted  as  true. 
It  is  therefore  held: 

(1)  The  amendment  to  the  petition  did  not 
set  out  a  new  and  distinct  cause  of  action.  See 
Oit7  of  Columbus  v.  Aoglin,  120  Ga.  78B  (S,  6), 
788  (3,  4,  5),  796  (6),  48  8.  E.  B18. 

(2)  The  petition  as  amended  set  out  a  cause  of 
action,  and  the  demurrers  liiereto  were  properly 
overruled. 

Error  from  Superior  Oourt,  Cbatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

ActioD  by  Jolm  ISoveii  against  the  Atlantic 
Paper  &  Pulp  Oorporatloa.  Demnrrers  to 
petition  oTorruled.  and  defendant  brin^  er^ 
nr.  Afllrmed. 
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<1M  8.IL> 

TtktIs  &  Tnrls  and  Hitch  &  Denmark,  all  Travis  ft  Travis  and  Hltdi  ft  Dennmrk,  all 
«f  Savaimali,  tor  plaintiff  in  error.  of  Savannab,  for  idatattff  Id  error.  . 

Oliver  ft  OUtw,  of  Sawmali,  tot  defend-  Oliver  ft  Ollw,  of  SaTannali,  for  d^eod- 
ant  In  error.  ant  In  error. 


BL00DW6BTH,  J.  Judgment  affirmed. 
BROYI^S,  0.  J.,  and  LUKB,  J.,  concur. 


(84  0».  App.  172) 

ATLANTIC  PAPER  &  PULP  CORPOHA- 
TION  v.  JOHNSON.    <No.  10624.) 

(Court  of  Appeal!  of  Georgia,  XHvlilon  No.  1. 
Dee.  1^  1819.   BehearinK  Denied 
Jan.  27,  1920.) 

(fryHafrtu  fiy  <A«  OowrU) 

Revikw  ow  afpbaz.. 

This  is  a  oompanion  case  to  that  of  Atlantle 
Paper  ft  Vnlp  OorporUion  v.  Boven,  102  8.  B. 
89,  and  Is  controlled  by  the  opinicm  rendered 
in  that  eese. 

Error  from  Superior  Court,  Gbatham  Coun- 
ty; P.  W.  Mddrlm,  Judge. 

Action  by  B.  B.  Johnson  against  the  Atlan- 
tic Paper  ft  Pulp  Corporation.  Judgmrat  for 
plaintiff,  and  def»idant  tninsB  error.  Af- 
Onned. 

See.  alsot  07  S.  B.  868. 

Travis  ft  Travis  and  Hitch  ft  Denmaxt,  all 
of  Savannah,  f(nr  plaintiff  In  error. 

Oliver  ft  Oliver,  of  Savannab*  for  defendant 
in  em». 

BLOODWOBTH,  J.  Judgment  afflimed. 
BB0YIJEB8,  a  J.,  and  LDKB^  J.,  ooncnr. 


(2*  G&.  App.  512) 

JUTLAHtnO  PAPER  ft  F0LP  OOBPORA- 
TION  V.  OWBNS.   (No.  10625.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
Dea  10,  1019.   Behearing  Denied 
Jan.  27,  1920.) 

(ByUabut  hg  th«  Court.) 

KKVXBW  on  APPBAZ. 

nia  is  a  eompanltm  case  to  that  of  Adantlo 
Paper  ft  Pulp  <3Miioratlon  v.  Bowen,  102  S.  & 
M,  and  is  oostEolled  by  the  o^nion  rmdered  m 
that  case. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Mddrlm,  Judge. 

Actlm  by  T.  J.  Owens  against  the  Atlantic 
Paper  ft  Pulp  CorpovatUm.  Qeneral  demurrer 
to  pedtion  overruled,  and  defendant  brings 
error.  Affirmed. 

See,  also.  97  S.  R  8«7, 869. 


BLOODWOBTH,  J.  Judgment  afflrmed. 
BBOYIiES,  a  J.,  and  LUES,  3^  concur. 


(24  Ga.  App.  621) 

McFABLAND  r.  McFABLAND.  (No.  10774.) 

(Oonrt  of  Appeals  of  Georgia,  Dinsion  No.  2. 
Dec.  16,  1910.  Behearing  Denied 
Feb.  7,  1820^ 

(Syttahtu  ly  the  Oowrf.) 
Ldotation  of  actions  4=»130(7)— DiBiosaAi. 

TOB  WAin-  or  JDBISDICnOIV  FBBVsnTBD  BUn- 
KINO  OF  STATOn  AGAIRBT  aUBBEQUBnT  SUIT 

XH  comnr  or  DERBDAn^a  ssBiDBiraB. 
Where  a  person  was  sued  in  a  county  other 
than  that  of  his  legal  residnm  or  domicile,  and 
the  sheriff's  entry  of  service  stated  that  the 
defendant  was  served  by  leaving  a  copy  "at 
his  place  of  resideDce,"  and  the  defendant  ap- 
peared and  filed  a  plea  to  the  jurisdictioQ,  al- 
leging that  he  was  a  resident  of  another 
county.  Darning  the  couoty,  traversing  the  entry 
of  service  making  the  sheriff  a  part?  to  the 
traverse,  and  upon  the  trial  of  the  traverse  and 
the  Issae  made  on  the  plea  to  the  jurisdiction 
two  separate  verdiets  were  rendered,  the  first 
sustaining  the  traverse  to  the  return  of  tbt 
sheriff  and  the  other  sustaining  the  idea  to  the 
jurisdiction,  upon  which  verdicts  the  court  en- 
tered a  Judgment  reciting  the  verdicts  and 
dismissiiig  the  case  for  want  of  jurisdiction, 
held,  that  this  suit  was  sndi  a  suit  as  prevented 
the  statute  of  limitations  from  nmnlng  as 
against  a  subsequent  atdt  brought  for  the 
same  caose  of  action  within  six  months  In  the 
count?  of  the  defendant's  true  residence. 

Error  from  Superior  Court,  BroOka  Coun- 
ty; W.  B.  Thomas,  Jndge. 

Action  by  T.  F.  McFarland,  as  executor  of 
J.  H.  McFarland,  deceased,  against  J.  A.  Mc- 
Farland. Judgment  for  plaintiff,  and  de* 
fendant  brings  error.  Affirmed. 

W.  M.  Henry,  of  La  Fayette,  and  Jna  B. 
Morris,  Jr.,  ot  Quitman,  for  plaintiff  in 
error. 

R.  M.  W.  Glam,  ot  Caiattano<^  Tenn., 
and  Branch  ft  Snow,  of  Quitman,  for  defend- 
ant in  error. 

SMITH,  J.  On  July  30,  1917,  T.  J.  Mc- 
Farlandt  aa  executor  ot  3.  ii.  McFarland, 
bron^t  suit  in  ttae  superior  court  ot  Brooks 
county  against  J.  A.  McFarland,  seeking  to 
recover  upon  two  promlaaoty  notes.  One 
note  was  dated  January  27,  1892,  and  the 
other  dated  Mardi  12,  1602,  each  being  for  a 
apetdfled  amount  of  money  as  principal,  both 
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bearing  Interest  from  date  at  the  rate  of  8 
.per  cent  per  annum,  and  both  due  one  day 
after  date.  The  petition  in  one  paragraph 
alleged  that  the  former  suit  had  been 
brought  upon  said  notes  In  the  superior  court 
of  Walker  county,  Ga.,  and  was  filed  Janu- 
ary 7,  1912,  and  nonsuited  and  discontinued 
on  February  19,  1917.  The  petition  further 
allied  that  all  the  costs  of  the  former  suit 
had  been  paid  and  that  this  last  suit  was 
brought  within  six  months  from  the  date  of 
the  dismissal.  The  petition  did  not  attach 
a  transcript  of  the  record  from  the  superior 
court  of  Walker  count?.  To  this  latter  suit 
the  defendant  filed  two  pleas,  one  a  plea  of 
payment  and  the  other  a  plea  of  the  statute 
of  limitations,  and  upon  the  trial  of  the 
case  the  plaintiff  Introduced  In  evidence  a 
certified  transcript  of  the  proceedings  in  the 
superior  court  of  Walker  county.  After  the 
evidence  was  all  in,  the  court  charged  the 
Jury  on  all  the  issues  Involved  in  the  case,  ex- 
cept the  issue  as  to  the  statute  of  UmitationB. 
I>efendanf  s  counsel  called  his  attention  to 
this  omlssltm,  and  he  declined  to  charge  on 
this  subject,  giving  as  Ills  reason  that  the 
statute  of  limitations  was  not  Involved  In 
the  case.  This  ruling  was  not  error,  as,  un- 
der the  testimony  introduced  by  the  plalntUf, 
tb»  suit  in  the  Bupertw  court  of  Walker 
oounty  was  such  a  suit  as  prevented  the  stat- 
ute of  limitationa  from  numtng,  and  the 
brtnglng  of  the  snboeanait  snlt  within  six 
momtba  thereafter  and  after  payment  of 
costs  was  allowable  xinA&e  the  law.  See 
Mitcheli  County  v.  Dixon,  20  Oa.  App.  21, 
02  S.  B.  405;  Atlanta,  K.  A  N.  By.  Ca  v. 
Wilson,  119  Ga.  782,  47  S.  B>.  806. 

There  was  evidence  to  support  the  verdict 

Judgment  firmed. 

JENKINS,  P.  J.,  and  STOPHBNS,  3^  con- 
cnr. 


(U  Ga.  App.  nS) 

OAISON  V.  GBOOVBE.    (No.  10S14.) 

(Court  of  Appeals  of  Georgia,  Dlvlsioa  No.  L 
Jan.  29, 192a) 

(SvUahut  by  the  Court.) 
BipJLBvzH  «=»8(1)— Tjtu  in  puuRnrr,  ob 

BIOHT  OF  P0SSIS8X01I  WITHHELD,  XUBT  BK 

sHown. 

Mrs.  (^aison  qualified  as  natural  guardian 
of  her  son,  Ivy  Gaisoa,  a  minor.  Ivy  purchased 
an  automobile,  and  gave  his  notes  therefor, 
wbicli  were  indorsed  by  his  mother.  He  sold 
the  car,  and  his  mother,  as  his  guardian,  brought 
trover  to  recover  it  On  the  trial  the  mother 
swore:  "I  bought  the  automobile  tar  Ivy,  and 
let  bim  have  it  and  he  generally  drove  it;  but 
he  did  not  have  any  right  to  sdl  it  or  dispose 
of  it  in  any  way.  When  we  bouj^t  the  car. 
Ivy  gave  his  notes  for  it  and  I  indorsed  them. 


and  have  had  tbem  to  pay.  Of  course,  it  was 
Ivy's  car.  As  to  whether  it  Is  my  car  or  Ivy's, 
I  will  aay  that  Ivy  gave  Us  notes  for  it  and  I 
have  had  tbem  to  pay;  but  I  have  alwa^  oon- 
sidered  it  Ivy's  car."  So  far  as  the  evidence 
shows,  the  plaintiff  had  never  bad  title,  posses- 
sion, or  right  of  possession  of  the  automobile. 
"To  maintain  an  action  of  trover,  the  plaintiff 
must  show  title  in  himself,  or  the  right  of  po»- 
sesaion  wrongfully  withheld  from  him  by  the 
defendant"  Dudley  v.  Islcr,  21  Ga.  App.  615. 
91  8.  £L  827  and  eases  dted.  The  jury 
properly  found  a  verdict  for  the  detttidant  and 
the  court  did  not  err  in  refusing  to  set  the 
verdict  a^e  on  a  motion  for  a  new  trial,  based 
on  the  general  grounds  only. 

Snor  from  City  Court  ot  HineavUle;  W. 
OL  Bodgea^  Judge. 

Action  by  Pannle  CTatoon,  as  guardian, 
agahist  Clharlle  Oroorer.  Verdict  uid  Judg- 
ment for  defendant,  motion  fbr  new  trial  de- 
nied, and  plaintiff  brings  •rror.  Afflzmed. 

C.  Ia  Cowart,  of  OlamvUle,  for  plaintiff^ 
in  error. 

Ben  A.  Way,  of  Hlneavlllev  toe  defendant 

in  error. 

BLOODWORTH,  J.  Judgment  aflarmed. 
BBOTLES,  a  J«  and  LUKJ;  J.,  dHKiir. 


C»  Qa.  App.  «S1) 

BOHB  BT.  ft  LIGHT  CO.  r.  THOBIAS. 
(No.  10S40.) 

(Court  <rf  Appeals  of  Georgia,  DivUm  No.  1. 
Jan.  27.  1020.) 

fSyUdbv  by  the  Owtrt.) 

%.  Thai.  4=»25(12)— Pxjba  held  not  snoH  a 
FixA  or  JDsnnOATioir  as  to  umruB  in- 

KSNnAHT  TO  OFEIi  AND  CLOSE. 
In  a  suit  against  a  railroad  company,  a 
plea  which  admits  that  the  plaintiff  was  Injured 
by  the  running  of  the  cars,  hut  denies  negli- 
gence and  asserts  wdiiiary  diligence  npou  its 
part  and  alleges  that  the  negUgoice  of  the 
plaintiff  caused  tlie  injury,  la  not  such  a  plea 
of  justificatioo  as  will  oititle  flie  defendant  to 
the  opening  and  ocmdurion  in  the  case.  See 
Geoi^  Bailroad  T.  Williams,  74  Ga.  723  (2) ; 
Brunswlt^  BaUway  Co.  v.  Winins*  113  Ga. 
842-848,  39S.R5S1,61L.B.A.  613.  It 
was  not  tnta  In  this  case  to  deny  to  the  de- 
fendant the  right  to  open  and  conclude  tta 
argument 

2.  NsW  TBIAI.  4»140^— TBIAI.  COUST  OAfl 
DISOBBTION  TO  DENT  U0T20II  ON  COUNTSS 
AFXTDATITB  BELATINO  TO  NEWLT  DISCOTKB- 
ED  BVIDKNCB  FOB  WANT  OY  DILIOBNCE. 

His  court  cannot  say,  as  matter  of  law, 
that  In  this  case  it  was  not  to  grant  the  mo- 
tion for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  Upon  the  counter  show- 
ing as  to  diligence  we  cannot  say  that  it  was 
error  for  the  court  to  \ix&A  that  there  was  a  lack 
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«f  tii6  dUifenee  required  hr  law  to  discover  the 
facts  or  witnesses  alleged  to  be  newlr  discov- 
ered.  It  is  tnie  tliat  much  diligence  was  nscd, 
bat  apon  the  connter  showing  the  oonrt  was 
within  the  discretion  aatborized  b;  law  in  de- 
termining tbat  the  defendant  had  sufficient  in- 
formatioa  to  put  it  on  inquiry  as  to  the  pomi- 
liilit7  of  securing  the  srldmce.  See  Atlanta 
Bapid  Transit  Gow  t.  Tonng.  117  Oa.  349,  43 
S.  E.  m.i  Jinks  T.  States  117  Ga.  714,  44 
S.  E.  814  (1).  Aa  to  one  of  the  groonds  of  new- 
ly discovert  evidence,  see  answer  of  Supreme 
Court  to  certified  qnestion  in  Central  of  Ga. 
By.  Co.  T.  Moore,  101  S.  E.  668. 

8,  OHsaex  of  ooitbt, 

Whm  ctmsidered  in  view  of  the  note  of 
tile  trial  jodge  in  die  Judgment  overrdllng  the 
motion  for  a  new  trial,  and  when  the  charge  as 
a  wliole  is  considered,  there  is  no  reverslUe  er> 
ror  in  any  of  the  assignmraits  of  error  upon  the 
excerpts  from  the  charge  of  the  court  The  case 
was  fully  and  fairly  submitted  to  the  jury, 
upon  the  issues  raiaed  by  the  pleadings  and  «^ 
dence. 

4.  OVEBBDXINO  or  UOnON  FOB  NEW  TRIAL. 

The  evidence  authorised  the  verdict,  which 
baa  the  approval  of  the  trial  judge,  and  for  no 
reason  assigned  was  it  error  to  overrule  the 
motion  for  a  new  triat  See  Oentral  of  Georgia 
Bailway  Go.  v.  lAraen,  19  Ga.  App.  423,  81  S. 
B.817. 

Error  turn  Oity  Oonrt  of  'Bla^  County; 
W.  J.  NunnaUy,  Judge. 

Action  by  C  L.  Thomae  against  the  Rome 
Railway  ft  Ught  Company.  Jodgmfflit  for 
plaintiff,  motion  for  new  trial  denied*  and 
defendant  brings  error.  Affirmed. 

I4.  H.  Covington  and  Dean  &  Dean,  all  ot 
Borne,  for  plaintiff  in  error. 

Haddcoc  ft  Dt^al,  ttf  BmiBk  for  defendant 
In  error. 

LUKE,  J.  Jndgmuit  afDrmed. 

BROTI^  a  J.,  and  BLOODWOBTH,  J., 
coacor. 


^s.  App.  682) 
GUBLAND  T.  BBNNBTT.    (No.  10641.) 

tfSoort  of  .^ipeals  of  Georgia,  Division  No.  1. 
Jan,  27,  1920.) 

(Syltabiu  »v  ">e  Court.) 

1.  Afpul  and  zaaoa  «s>336(l)— Dishissai. 
OF  warr  of  ebbob  fos  failubb  to  hake 

BHEBIFF  AND  HIS  DBPUTT  PASTIES  TO  BUX 

OF  EXCEPTIONS. 

A  motion  to  dismisa  the  bill  of  exceptions 
in  this  case  was  made  on  two  grounds:  (1) 
"Because  there  is  no  proper  and  sufficlNit  as- 
aisnment  of  error  madtf*;  "because  the 
Woodmen  of  the  World,  W.  J.  Brandi,  and 
D.  J.  Branch  mn  not  made  partiea  to  the 
1^  of  excepticHiB,  nor  was  same  served  on 
them."   The  Ull  of  ezeeptiona  contains  a  suffi- 


cient asdgnment  of  error,  and  the  first  groond 
of  the  motion  to  dismiss  is  overruled.  The 
second  ground  is  sustained.  'Die  Woodmen  of 
the  World  is  not  a  necessnry  party  to  the  bill 
of  exceptions.    W.  J.  Branch,  the  sheriff,  and 

D.  J.  Brandi,  his  deputy,  are  necessary  parties. 
Producers'  Naval  Stores  Co.  v.  Brewton,  19  Ga. 
App.  19,  90  S.  E.  735;  Byrd  ft  Co.  v.  Inter- 
state Chemical  Co.,  19  Ga.  App.  412,  91  S. 

E.  678,  and  cases  cited.  While  tbe  sheriff  and 
his  d^ty  acknowledged  service  (tf  the  bUl  of 
exceptions,  they  did  not  "agree  that  said  case 
may  be  heard,"  as  provided  by  section  6160, 
subd.  8,  of  the  Civil  Code  of  1910  (Marietta 
Paper  Mfg.  Co.  v.  Faw,  64  Ga.  450;  Craig  v. 
Webb,  70  Ga.  18812];  Sears  v.  Jeffords,  119 
Ga.  821,  823,  47  S.  E.  186 ;  BuUard  v.  Wynn, 
134  Ga.  636,  68  S.  E.  439  [1] ;  Carter  v.  David- 
son, 188  Ga.  817,  70  8.  B.  156  [1]) ;  nor  were 
they  made  parties  by  amendment  as  provided  by 
section  5  of  the  act  of  1911  (Oa.  Laws  1911, 
p.  149);  Park's  Ctr.  Code,  |  ei64(b).  See^ 
also,  Parriah  v.  Adams,  22  Ga.  App.  170,  96 
S.  E.  749  (1) ;  Colanan  v.  Board  of  Education, 
136  Ga.  844,  72  S.  E.  169  (3). 

Err<w  from  City  Court  of  Bazl^;  H.  J. 
Lawrence,  Judge. 

Action  between  IC  J.  d^and  and  B.  H. 
Bennett  Judgment  for  the  liUter,  and  tbe 
former  brlnn  error.  -  Writ  of  oror  dis- 
missed. 

Padgett  ft  Watson,  ot  Baxley,  for  plaintiff 

in  error. 

C  H.  Parker  and  W.  W.  Bennett,  botb  of 
Baxley,  for  defendant  in  error. 


BLOODWOBm  J. 
missed. 


Writ  of  error  dl»- 


BBOTLBffi,  OL  J.,  and  LUEB;  J.,  conenr. 


SCOGGINS  T.  STATE. 


(U  Oa.  App.  m) 
(No.  11146.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  7,  1026.    On  Motion  for  Rehearing, 
Jan.  28,  1920.) 

(ByUabiu  by  the  OourL) 

1.  CouBTS    4=»  217— CoHsnrunon  dbteb- 

KINE8  WHICH  BEYISWINa  OOUBT  HAS  JUBIfl- 

DICTXON. 

The  Constitation  of  this  state,  and  not  the 
certificato  of  the  trial  Judge  to  the  bill  of  ex- 
ceptions, determines  wbidi  rariewinc  court  lias 
jurisdiction  of  a  cue. 

2.  COUBTS  €=»217--GEOBaiA  COUBT  OF  AP- 
PEALS HAS  JUBISDIOIIOn  TO  BEVIEW  8CPBBI- 
OB  COUBT  JVDGICENT  OENTINO  OHANOE  OT 
VENUE  IR  HOBDEB  CASE. 

Since  the  adoption  of  the  amendment  of 
1916  to  section  2  of  artide  6  of  the  Consti- 
tution (see  Laws  1916,  p.  19)  of  tiiis 
state,  the  Court  of  Appeals,  and  not  the 
Supreme  Oiurt,  baa  jurisdictton  to  review  a 
Judgment  of  a  superior  court  overruling  a  mo- 
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tlon  to  dianss  tbe  yenue  In  ft  cue  where  the 
defendant  was  charsed  with  mnrder,  and  where 
BO  e(»urtttatioiial  question  wu  raited  in  the 
*ower  eonrt 

Obuqnai;  lAW  ^1(^0%— Coubt  or  Ap- 

FEAIJ9  HATING   JITBISDICTION    WILL  BETTAIN 
CASE    WITHOUT    TEAIT8FKHRINO    IT   TO  Su- 
PBBMX  COTTBT  FOB  BETBANSraB. 
Where  the  trial  judge  in  hit  certificate  to 
the  bill  of  ezceptiona  directs  that  a  caae  of 
which  thii  coorU  and  not  the  Supreme  Oonrt. 
liKB  jarisdiction,  be  sent  to  tbe  Supreme  Court, 
bat  where  tbe  clerk  of  the  trial  coart  trana* 
mita  it  to  this  court,  this  court,  wiU  retain 
poaaetBion  of  It  and  enter  it  upon  its  docket 
irithout  the  unnecessary  circumvolution  of  first 
ttanaferring  it  to  the  Supreme  Court  for  the 
sole  purpose  of  bavinK  that  court  by  a  formal 
order  transfer  it  \m±  to  this  court, 

4.  CsnanAL  law  «s»1005— MonOH  to  dib- 

MiaS  -BTLL  OP  EXCVFTI0K8  FOB  TUHKIOAI. 
DEntOTS  DBNUD. 

The  motion  to  dismiss  the  bill  of  exceptions 
la  denied. 

6.  Ch™inai,    law  fl=>1150— Denial  of 

OHANQB  or  TBHUS  PBOFEB. 
The  court  did  not  err  in  denying  the  motion 
to  cbange  the  venue. 

On  Motion  for  Behearing. 

(Additional  ByUaiua  bg  EHiorial  Stalf.) 

e.  Cbiminal  law  «=>1030(2)— Constitution- 
al question  uust  bk  baised  in  loweb 

COUBT. 

A  coQstitatiosal  question  to  be  considered 
by  the  Court  of  Appeals  mutt  be  made  durins 
the  trial  of  the  case  in  the  lower  court,  and  it' 
la  too  late  to  first  raiae  anch  a  qaeation  in  tbe 
Court  of  Appeala. 

Error  frcnn  Superior  Court,  Bibb  County; 
fit.  J>.  Sroham,  Judge. 

Raymond  Scogglns  was  indicted  for  mur- 
der, his  motion  for  a  change  ot  venue  was 
denied,  and  he  toolt  a  bill  of  ezoepU<»i8  to 
the  Supreme  Court,  whlcb  the  clerk  of  the 
trial  court  transmitted  to  the  Court  of  Ap- 
peals, wherein  plaintiff  in  error  moved  to 
transfer  tlie  case  to  tb»  Snpreme  Court 
Judgment  affirmed. 

John  B.  Cooper  and  W.  O.  Cooper,  Jr.,  both 
of  Macon,  for  plaintiff  in  error. 

Chas.  H.  Qarrett,  SoL  Gen.,  of  Maoim,  for 
the  State. 

BBOTLEJS,  C.  J.  This  was  a  motion  to 
change  the  venue  of  a  case  where  the  de- 
fendant was  charged  with  murder.  The  mo- 
tion was  denied,  and  the  defendant  sued  out 
a  bill  of  exceptions  to  the  Supreme  Court. 
The  Judge,  in  his  certificate  thereto,  directed 
that  the  case  be  sent  to  that  court,  but  the 
clerk  of  the  trial  court  transmitted  it  to  this 
oourt,  and  the  plaintiff  in  error  now  moves 
chat  the  case  be  transferred  to  the  Sni»eme 


Coart  No  constitutional  q[aeeUon  was  raised 
In  the  trial  court 

[1-3]  1-3.  The  law,  and  not  the  certificate 
of  the  trial  judge  to  the  bill  of  exceptions,  de- 
termines at  which  term  a  case  shall  be  heard. 
De  Loach  v.  Trammell,  72  Ga.  198 ;  Gordon 
T.  Gordon,  109  Ga.  264,  34  S.  E.  324  (2). 
Since  the  adoption  of  the  act  of  1893  (Ga.  U 
1893,  p.  S2)  now  embodied  in  section  6147  of 
the  Civil  Code  of  1910,  the  only  mandatory 
provision  of  section  6145  of  the  Civil  Code  of 
1910  Is  that  the  trial  lodge  shall  certify  the 
bill  €t  eixcQtUons  to  be  tme;  the  other  provi- 
sions of  tiie  secthm  are  directory  tmly.  Bail- 
ey V.  Gntbrie.  1  G^  App.  SSO,  08  8.0.  103. 
Ai^Iying  the  principle  of  tibese  rulings  to  tbe 
Question  now  under  consideraUon,  It  must 
be  held  that  the  ConsUtutitm,  and  not  the 
certificate  of  the  trial  judge,  determines 
which  <Hie  of  the  two  reviewing  courts  of 
this  state  baa  jnrlsdictlon  of  the  case. 

Previous  to  the  con8titutI<nial  ammdmoit 
of  1916.  the  Snpreme  Court  retained  jnrisdie- 
Uon  of  Mils  oi  exertions  to  judgmoits  over- 
ruling motions  to  change  the  venue  in  mnrder 
cases,  not  on  the  ground  that  such  a  iHnceed- 
ing  cfmstituted  a  criminal  caae  m  a  part 
thereof,  but  sol^  on  the  ground  tliat  It  was 
a  case  ot  a  dvil  nature  arising  in  tiie  supe- 
rior courts  (Wilbum  v.  State,  140  Ga.  138,  78 
S.  E.  819),  and  the  Supreme  Court  then  had 
jurisdiction  of  all  each  cases.  Since  tbe  con- 
stitutional amendment  referred  to,  the  juris- 
diction of  the  Supreme  Court,  as  to  civil 
cases  arising  in  the  superior  courts,  has  been 
restricted  to  certain  classes  of  cases,  and  a 
motton  to  change  the  venue  of  a  criminal 
case  does  not  fall  within  any  of  those  dasses ; 
and  since  that  constitutional  amendment  all 
bills  of  exceptions  to  the  ovm-uling  of  mo-' 
ti(m8  to  change  the  veniie  In  murder  cases 
have,  when  sent  to  the  Supreme  Court,  been 
uniformly  transferred  to  this  court — ^the  first 
of  sudh  cases  being  Marshall  t.  State,  Su- 
preme Court  No.  350,  Court  of  Appeala  No. 
8867,  20  Ga.  App.  416,  93  S.  E.  98,  transferred 
to  this  court  May  18,  1917. 

Under  the  practice  adopted  in  both  review- 
ing courts,  where  a  case  has  been  seat  1^  the 
clerk  of  the  trial  court  to  the  reviewing 
court  which  has  no  jurisdiction  thereof,  it 
will  be  transferred  1^  a  formal  order  frwn 
that  court  to  the  court  having  jurisdiction ; 
but  where  the  derk  transmits  a  case  to  the 
reviewing  oourt  whldi  has  Jurisdiction, 
although  the  Judge  may  have  directed  that  It 
be  transmitted  to  the  other  court,  the  court 
having  Jurisdiction  of  the  case  will  retain  It 
and  enter  it  upon  Its  docket,  without  obtain- 
ing any  formal  order  of  transfer  frcan  tbe 
court  to  whicb  it  was  oroneously  directed  by 
the  Judge 

Under  the  above  rulings,  the  moti<m  of  the 
plaintiff  in  error  to  transfer  tlie  case  to  tbe 
Siq>reme  Oourt  is  denied. 
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[4]  4.  A  bm  ^  uoeptfons  which  sets  forth  |    Domj  ft  Wri|^  of  Bohh^  fw  dettedsnt 
ft  general  complaint  of  the  refusal  to  change  j  in  error, 
the  Toine  In  a  criminal  case  will  not  be  dis- 


missed on  the  gnnuid  that  It  does  not  cod- 
taln  a  legally  snfBdent  ssslgninent  «f  error, 
where  this  court  can,  from  an  examination  of 
both  the  Mil  of  exceptions  and  the  transcript 
ct  the  record,  ascertain  what  questions  were 
passed  ca  by  the  trM  Judge  and  what  ml- 
ings  the  plaintiff  In  error  se^  to  have  rO' 
viewed.  See,  in  this  connection,  CXvil  Code 
1910,  i  ei83;  Anderson  t.  Newton,  123  Ga. 
512,  SI  8.  a  608;  EiriOand  v.  Atlantic  A 
Blrmlns^un  By.  Go.,  126  Ga.  246.  65  B.  B. 
23.  Under  tiie  above  ndin^  the  motI(m  to 
dismiss  the  Mil  of  exc^^ons  is  denied. 

[11  6.  The  evidence  introduced  up<m  the 
twftilng  of  the  nioti(m  to  diange  the  venue 
was  conflicting  npon  the  material  Issues*  and 
It  does  not  appear  that  tlie  Judge  abused  his 
discretion  In  denying  the  motion.  See,  In 
tills  connection,  Crawley  v.  State,  24  Oa.  App. 
S3,  99  S.  E.  705,  and  cases  there  cited. 

Judsment  affirmed. 

LUKE  and  BLOODWORTH,  JJ^  oraicur. 
On  Uotlon  for  Behearlng. 

[I]  1.  A  otmstltutlonal  questbm  to  be  con- 
iddered  by  this  court  must  be  made  during 
the  trial  of  the  ease  In  the  tower  court  It 
is  too  late  to  raise  suCh  a  question  for  the 
first  tiUne  In  this  ooort  Hendry  v.  State,  147 
Ga.  260,  83  &  B.  413  (8);  Bolton  v.  City  of 
Newnan,  147  Ga.  400.  94  S.  B.  236.  See,  alao^ 
In  this  connection,  Godchauz  Ca  v.  Estoplnal, 
261  U.  S.  179,  40  Sup.  Ot  116,  64  L  Ed.  — . 

2.  There  Is  no  meiit  in  any  of  the  grounds 
of  the  motion  for  a  rehearing  In  t2iis  case. 

Rehearing  denied. 

LUKB  and  BLOODWOBTH,  JJ^  concur. 


m  oa.  App.  704) 
WRIGHT 


T.  SALVATION  AKMT. 
(No.  10258.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  28,  1920.) 

(BwOaiua  by  f&«  Cosft.; 

Execution  «=»87— SuFnciGNT  nascBiPnoN 

OF  aSAL  ESTATK  LEVXKD  ON. 
Tlie  indgment  rendered  was  not  erroneous 
for  any  reason  assigned. 

Error  from  City  Court  of  Iloyd  Oounty ; 
W.  J.  Nunnally,  Judg& 

Action  1^^  the  Salvatloa  Army  against  C 
W.  Wright  Jodgmecnt  for  plaintiff,  and  de- 
fendant brings  error.  Afllrmed. 

M.  B.  Eohanks,  of  Borne,  for  plaintiff  In 
wror. 


BEOXLES,  O.  J.  a  W.  Wright  sold  under 
a  warranty  deed  certain  real  property  In  the 
of  Borne,  Ga.,  to  the  Salvation  Army. 
Prior  to  this  sale  the  city  Issued  an  execu- 
tion against  the  property  for  Its  proportion- 
ate cost  of  street  improvonentSf  and  subse- 
quent to  the  sale  this  execution  was  levied 
up<m  the  property,  and  was  paid  by  the 
Salvatl<m  Anny.  Suit  was  subsequently 
brou^t  by  the  Salvatlm  Aru^  against 
Wright  to  recover  the  amount  so  paid,  with 
interest,  and  the  Judge,  sittbu;  without  the 
interventton  of  a  Jury,  rendered  a  Judgmoit 
in  favor  of  the  plalntUT  and  against  the  de- 
fmdant  for  the  principal  sum  of  $273  and 
160.05  intraest,  and  the  deftedant  excelled. 

The  property  was  described  In  the  ececn- 
Uon  as  belonging  to  G.  W.  Wright  and  as 
"the  pn^rty  finnting  24  feet  at  502  Broad 
street"  Uptm  the  trial  the  following  undis- 
puted facts  were  shown:  The  city  of  Borne 
had  a  r^ular  system  ot  numberiikg  streets, 
and  Broad  street  was  one  of  Uie  streets  num- 
bered. 602  Broad  street  was  a  definite  piece 
of  proper^  in  the  ci^  of  Rome,  and  there 
was  no  other  No.  602  Broad  street  In  the 
city.  The  property  at  502  Broad  street  ex- 
tended back  about  00  feet  and  contained  a 
two-story  brick  building,  and  Immediately  In 
the  rear  of  this  property  the  defmdant  own- 
ed ottwr  realty,  which  was  not  separated 
from  this  proper^  by  any  fence,  incloaure, 
or  otber  physical  evidence  ot  donarcatlon. 
All  the 'necessary  conditions  precedent  to  the 
Issuance  of  the  fl.  Ca.  had  been  compiled 
with,  in  accordance  with  the  laws  and  the 
charter  of  tiu  city  of  Rome.  The  property 
was  duly  advertised  for  sale,  and,  in  accord- 
ance wltb  the  advertisement,  was  sold  by  the 
marshal  to  the  city  ot  Rome,  although  no 
deed  was  made  by  Oie  marshal  to  the  city ; 
the  usual  custom  being  not  to  execute  such  a 
deed  until  the  end  of  the  year,  when  the  re- 
demption period  had  expired.  Subsequently 
the  Salvation  Army  paid  off  the  fl.  fa.  When 
the  fl.  fa.  was  Issued  and  demand  waa  made 
on  Wright  for  payment  he  refused  to  pay  it, 
and  verbally  so  notlfled  the  Salvation  Array 
before  he  executed  the  warranty  deed  to  it 

In  our  opinlwi  the  description  of  the  prop- 
erty to  the  fl.  fa.  was  not  so  Indeflnlte  as  to 
render  the  fl.  fa.  void.  See,  in  this  connec- 
tion, Collier  v.  Vason,  12  Ga.  441,  58  Am. 
Dec  481 ;  Oatis  v.  Brown,  59  Ga.  711 ;  Long- 
worthy  T.  Featherston,  65  Ga.  166  (1),  166; 
Collins  T.  Boring,  96  Ga.  360,  28  S.  E.  401; 
Hawkins  v.  Johnson,  131  Ga.  S47,  62  8.  B. 
285  (1). 

It  appears  undisputed  that  Wright  had  ac- 
tual notice  of  the  issuance  of  the  C.  fa.,  and 
at  least  constructive  notice  of  the  levy  an^  of 
the  duly  advertised  sale  of  the  property. 
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102  SOUTHEASTBBN  BEPOBTBB 


Tbe  Ju^mmt  rendered  by  the  court  was 
authorized  by  the  evidence,  and  no  material 
error  of  law  appears  to  have  been  committed 
upon  the  trlaL  Substantial  Justice  has  been 
done,  and  for  no  reason  assigned  Is  a  new 
trial  required. 

Ju^ment  afflnued* 

LUKB  and  BLOODWOBTH.  IJ^  oniciir. 


(U  'Qa.  App.  679) 

SOVTHEatN  STATDS  PHO^HATES  & 
FEBTILIZER  CO.  r.  CLASK  et  aL 
(No.  g{M».) 

(Conrt  of.  Appeals  of  Georgia,  Division  No.  1. 
Jan.  27,  1920.) 

(ByUabiu  by  ths  Court) 

1.  MoBTOAOEs  «==>442 — Skkvick  or  RtTu;  Niai 

IN  FOBBOLOSURK  BT  aPBOUL  BAXLOT  AP- 
POINTED BT  aunaxoB  ooubt  jddgi  was  xl- 

"S^Tice  oi  a  rule  nisi  to  foredose  a  mort- 
gage on  realty,  made  by  a  special  bailiff  ap- 
pointed by  the  judge  of  the  superior  conrt  un- 
der the  OiTil  Code  1010,  {  6310,  la  not  legal, 
althoui^  the  service  was  made  by  Ute  bidlifl 
durluf  tbB  term  of  court  at  and  for  which  he 
was  appointed.  Cie  rule  nisi  must  be  served 
by  the  sheriff  or  his  deputy.  Tbe  sheriff  cannot 
be  affected  by  the  act  or  omission  of  sndi  a  spe- 
cial baiUff." 

(a)  It  is  different,  however,  tf  the  person  serv- 
ing as  bailiff  makes  the  service  at  the  special 
direction  of  the  sheriff  at  the  coun^,  and  makes 
the  retom  of  service  ss  deputy  sheriiL 

2.  AnriDAViT  OF  illeqautt. 

Upon  the '  agreed  statement  of  facts  the 
conrt  erred  in  sustaining  the  affidavit  of  Ule- 
«aaty. 

Error  from  Superior  Conrt,  lanrois  Coun- 
ty ;  J.  L.  Kent,  Judge. 

Proceeding  between  the  Southern  States 
Phoi^hateB  &  Fertilizer  Company  and  Essie 
Olark  and  others.  Ruling  in  favor  of  the 
former,  and  the  latter  brought  error,  and  the 
Court  of  Appeals  certifled  questions.  Re- 
versed In  conformity  to  <H>lnlon  of  Supreme 
Conrt  aOl  S.  E.  S3Q). 

Ira  S.  Ohappell.  ot  Dublin,  for  plalntlffs 
in  OTor. 

J.  S.  Adams,  of  Dnblln,  far  defendant  in 
error. 

LUKE,  J.  nils  was  a  proceeding  growing 
out  of  the  foreclosure  of  a  mortgage  on  real- 
ty against  Mrs.  Essie  Clark.  The  petition 
with  the  rule  nisi  thereon  was  served  per- 
sonally upon  the  defendant  by  a  bailiff  of 
the  superior  court,  who  was  appointed  by  the 
Judge  of  that  court  as  is  provided  by  sec- 


tion 6310  of  the  CivU  Code  of  1010.  To  the 
levy  of  the  mortgage  fl.  fa.  the  defendant  In- 
terposed an  aflSdavlt  ot  illegality,  upon  the 
ground  that  the  officer  serving  the  rule  nisi 
was  not  authorized  to  make  the  service  and 
that  the  service  was  not  l^aL  The  Issue 
was  tried  upon  the  following  agreed  atate- 
ment  of  facts: 

"The  entry  of  service  is  bi  the  following 
words:  'Georgia,  Laurens  County.  I  have  this 
day  served  a  copy  of  the  within  petitioo  and 
nisi  personally  od  Mrs.  E^e  C^ark.  This 
January  29,  1014.  J.  W.  Couey,  Depot?  Sher- 
iff.' The  said  J.  W.  Couey  was  a  regular  bailiff 
serving  at  tbe  January  term,  191^  of  Laurens 
superior  court,  at  wbidi  raid  term  petltlw 
and  rule  niai  was  issued,  and  took  the  oath 
prescribed  in  Code  1910,  S  4990,  and  took  no 
other  oath.  J.  J.  Flanders,  sheriff  of  Lanrens 
county,  placed  a  copy  of  the  petition,  foreclo- 
sure, and  role  nisi  in  the  hands  of  the  said 
J.  W.  Coney,  and  instructed  him  to  serve  the 
same  on  the  defendant  Mrs.  Essie  Clark.  J.  W. 
Couey  was  not  the  regular  appointed,  sworn, 
and  bonded  deputy  of  the  said  J.  J.  Flanders, 
hut  simply  a  bailiff  serving  as  sucb  at  said  term 
of  said  court.** 

The  Judge  of  the  saperlor  court  (by  agree- 
mukt,  presiding  without  the  intervention  of 
a  Jury)  upon  the  agreed  statemeiU  of  fa.ct» 
sustained  the  affidavit  itf  illegality,  npon  tbe 
ground  that  the  aervlce  of  the  rale  niai  was 
not  a  l^&l  service.  Error  was  asalgned  np- 
on this  Judgmoit  and  fhe  qnestlon  was  cer- 
tifled by  this  conrt  to       Supreme  Ooort. 

t1]  In  answer  to  the  oertiLfled  question  the 
Supreme  Court  says: 

"Service  of  a  rule  nisi  to  foreclose  a  mort- 
gage '<m  realty,  made  by  a  special  bailiff  ap- 
pointed by  the  judge  of  the  snperior  conrt  un- 
der Civil  Code,  {  6810,  is  not  legal,  slthou^  tiie 
service  was  made  by  tbe  bailiff  during  tbe  turn 
of  conrt  at  and  for  which  he  was  appointed. 
The  rule  nisi  must  be  served  by  the  sheriff  or 
his  deputy.  The  sheriff  cannot  be  affected  by 
the  act  or  omissuon  of  such  special  bafliff." 

"If  the  perB(»i  serving  as  bsiliff  bad  made 
the  service  at  the  special  direction  of  tbe  sher- 
iff of  the  county,  and  had  made  his  return  of 
service  as  d^aty  sheriff  a  different  qnestifm. 
would  be  presented." 

[2]  The  agreed  statement  of  facts  dkows 
that  this  role  nisi  was  saved  at  ^e  spedal 
Instance  and  at  tbe  direction  of  the  aherUC 
of  the  county,  and  that  the  perscm  aervii^  It 
made  the  return  of  service  "as  deputy  sliei^ 
Iff."  Under  the  answer  of  the  Supreme 
Conrt  to  tlie  certifled  questlwi  It  was  there- 
fore error  for  the  court  to  snstain  the  aflBda- 
vit  of  Illegality. 

Judgment  reversed. 

BROYLES,  a  J.,  and  BLOODWOBTH. 

concur. 
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(24  Hn.  App.  7D0> 
■TANS  T. 


STATD.  llQBl.) 


(Onrt  9l  Anpeala  of  Qeorgia,  DiTMon  No.  1. 

Jul  27,  1020.) 


(ByUdbus  by  the  Court) 

1.  OBnaif  AZ.  uw  «=»825(2)  —  Chaboc  on 

BZQHT  TO  KHX  TO  FBSVBHT  COUUSSION  OF 
RLONT,  NOT  DBFlNINa  rOAX  lEBH,  HOT 
VEKBIBI^  KBBOB. 
"Where  the  court  gives  in  charge  to  the  jury 
tha  principles  of  lav  with  respect  to  the  right 
ot  a  dayer  to  kiU  in  order  to  prevent  the  com- 
mfarion  d  a  felony,  the  fallnre  to  define  the 
term  'felony/  as  used  in  watAx  charge,  in  the 
absence  of  a  reqnest  to  give  sticb  definition,  is 
not  error  requiring  a  new  trial."   See  Faiaon  t. 
State,  13  Ga.  App.  ISO,  70  S.  EL  SO  (3),  and 
case  dted;  Smith  t.  State,  23  Oo.  App.  Ml, 
00  S.  B.  142  (4). 

2.  CalMIHAI.  U.W  «s>S28— I^RNDANT  1CD8T 
KBgnZBT  KOBE  BPBOIFIO  INSTBDOnONS. 

The  charge  of  the  court  was  fnll  and  fair 
and  stated  the  contentions  of  the  parties  clear- 
ly, and  if  the  defendant  desired  more  Bi>ecific  in- 
structions upon  the  Issaes  as  raised  by  his 
statement  he  shonld  have  made  a  timely  written 
reqaest  therefor.  The  evidence  authorized  the 
Tudiet,  and  It  was  not  error,  tot  any  reason 
■sslgneil,  to  overmle  the  motion  for  a  new  trtsL 

Storor  from  Snperior  Oooit,  Gordon  Goon- 
tr;  M.  a  Tarver,  Ji^ge. 

J.  H.  Evans  was  prosecnted'fOT  an  offense, 
and  from  the  Judgment  and  the  denial  of  his 
motion  for  new  trial,  be  brings  error.  Af- 
firmed. 

Starr  St  Paacliall,  of  Calhoun,  and  H.  B. 
ElQbanks,  of  Some,  tar  plaintiff  in  error. 

Joe  BL  Lang,  SoL  Got,  OaUumn,  for  tbe 
State. 

LUKE^  X  Judgment  affirmed. 
BROTliBIS,  a  J„  and  BLOODWOBTH,  J., 
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(101  B.B.) 

swered  all  questions  propoonded  freely  and  vtd- 
untarily,  and  was  in  no  instance  ordered  hf 
tbe  court  to  make  answer  to  any  question  pro- 
pounded. On  cross-examination  by  counsel  for 
the  accused  the  witness  answered  that  she  did 
not  wish  to  testify  against  her  htisbaod,  and  did 
not  want  to  see  him  prosecuted.  Defendant's 
counsel  then  moved  to  exclude  the  testimony 
of  the  witness,  oa  the  ground  that  she  did  not 
want  to  swear  against  her  husband."  Under 
this  qnaUfying  note,  there  is  no  merit  to  the 
amendment  to  the  motion  for  a  new  trial.  If, 
however,  it  was  error  to  admit  the  evidence  of 
the  wife,  the  uncontradicted  evidence  of  the 
other  witness  demanded  a  verdict  of  guilty,  and, 
as  no  error  of  law  was  committed,  the  Jndgmoit 
is  affirmed. 


(M  Oa.  App.  B97) 

WAUiS  T.  STATB.   (No.  10889.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  27.  1020.) 

(ByllalMa  by  the  Court.) 

GkZUnCAI.  ZAW  «=»1168(S)  —  WZTNBSSBS 

T6(3)— COMPmHOT  OF  wm  TO  FEBELT  TBS- 
TOT  AGAinST  HUSBAND;  HAB3CLX88  EBBOB. 
Accused  was  convicted  of  pointing  a  gun  at 
his  wife.  Tbe  special  grounds  of  the  motion  for 
a  new  trial  are  all  based  upon  the  fact  that 
his  wife  was  allowed  to  testify  against  him.  In 
an  eiplanatory  note  to  his  approval  to  the 
amendment  to  the  motion  for  a  new  trial,  the 
judge  shows  that  he  fully  instmcted  the  wife 
as  to  her  righto  under  section  10S7  4^  the  Penal 
Code  of  ISIO,  and  that  thereafter  she  "an- 


Error  from  City  Court  ot  Leeshni^ ;  W.  G. 
Martin,  Judge. 

Zach  Walls  was  convicted  of  pointing  a 
gun  at  bis  wife,  his  moti<m  for  new  trial  was 
denied,  and  he  brings  errw.  Affirmed. 

LlK>itt  &  Bnr^  of  Albany,  fi»  plaintiff  in 
error. 

J.  B.  H(Qrl,  StiLt  ot  Leeebarft  for  tbe  State. 
BLOODWOBTH,  J.  Affirmed. 
BBOYLES,  a  J.,  and  LUKE,  J.,  ooQCnr. 


HAMILTON  V.  STATE. 


(24  Go.  App.  694) 
(No.  10062.) 


(Court  of  Appeals  of  Georgia,  Division  Ho.  1. 
Jan.  Z7, 1820) 

(Syttabut  by  the  Court.) 
C!biminal  law  ^=>1050— Judousnt  on  db- 

UUBBEB    TO    UtDICTMBirT    INVOLVIHO  OOK- 

STBucnoR  or  pbhai.  statutb  oonoi.naivB 

AQAINBT  DXmiDAZIT. 

The  indictment  in  this  esse  cmtalns  two 
counts,  the  first  tjiai^ng  forgery  of  a  bank 
dieck,  and  the  second  uttering  said  chedb  The 
indictment  alleged  that  the  check  was  "ot  the 
following  tenor  and  effect,  to  wit:  'The  First 
National  Bank,  Bainbridge,  Ga.  Oct  let.  1018. 
Pay  to  the  order  of  Frank  Johnson  $20.00,  twen- 
ty dollars.  No.  870.  Walker.' "  A  demurrer 
was  filed  to  the  indictment,  in  part  as  foUows: 
"(1)  No  crime  against  the  laws  of  Georgia  is 
charged  in  said  indietmwit.  (3)  Defendant  de- 
murs specially  to  said  indictment,  in  that  said 
indictment  chaiges  that  said  dieek  was  signed 
'Walker,'  which  said  signature  is  not  tiie  rigna- 
tare  of  any  person,  firm,  or  corporation,  nor 
is  BU<dk  a  signature  such  that  would  mislead, 
defraud,  or  fool  any  one,  and,  such  signature 
not  being  name  or  signature  of  any  person,  firm, 
or  corporation,  same  is  not  subject  of  being 
forged."  The  demurrer  was  overruled,  and  no 
exceptions  to  this  ruling  were  filed.  "The  case 
proceeded  to  trial.  There  was  a  verdict  of 
guilty  on  both  connto,  and,  the  defendant's  mo- 
tion for  new  trial  being  overruled,  he  excepted. 
In  the  brief  of  counsel  tot  the  i^aintiff  in  er- 
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ror  an  tronndi  of  the  motion  for  n«w  trial 
are  eipreealy  abandoned  except  those  -which 
raise  the  Identical  queotlon  dispoeed  of  by  the 
demarrer.  The  Supreme  Oourt,  in  Matthews  t. 
State,  126  Oa.  248»  M  S.  B.  102.  AaM:  "Where 
K  damnner  to  an  indictment  caUe  tor  a  eon- 
■tmetlon  ot  a  penal  statute,  the  ja^ment  ren- 
dered thereon  ccoidudes  the  defendant  as  to  the 
eonstmetton  given  the  statute  bj  the  conrt, 
unless  reversed  or  set  aside  b;  appropriate  pro- 
cedure." See,  also.  Mayor  ft  Aldermen  of 
Savannah  v.  Monroe,  22  Oa.  App.  190,  95  S. 
E3.  7S1  (2);  Id.,  22  Ga.  App.  285,  96  S.  B. 
500  (8-b).  Under  the  above  ruling,  fdaintiff  in 
error  Is  concluded  by  the  ruling  on  the  demur- 
rer, and  the  judgment  most  be  afiSrmed. 

Error  from  Superior  Court,  Decatur  Ooun- 
ty ;  W.  M.  Harrell,  Judge. 

Prentiss  Hamilton  was  convicted  of  the 
forgery  and  uttering  of  a  bank  check,  his 
motion  for  a  new  trial  was  overruled,  and  he 
brings  error.  Afllrmed. 

A.  B.  fHhamtoi,  of  Bainbridge^  for  plaintiff 
in  error. 

B.  a  Ben,  Sol.  Gen.,  of  Oatiro,  and  F.  A. 
Hooper  &  Sim,  of  Atlanta,  for  Qie  State. 

BLOODWOBTH,  J.  Affirmed. 

BBOTLKS.  a  J.,  and  ISOKB,  3^  concnr. 


(24  Oa.  App.  688) 

GOBONA  r.  DE)  LATAL  SBPABATOB  GO. 

(No.  10792.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  2T,  1920.) 

(SyllalHM  by  the  Court.) 
1.  Appeal  and  bbbob  ^902(1, 3)  —  Gnotmi) 

or  MOTION  FOB  NSW  TRIAL,  BBQtnHINO  BEF- 
BNCB  TO  OTHIH  PARTS  or  RECOBD,  WIIX  NOT 
BE  CONSIDERED. 
"A  ground  of  a  motion  for  new  trial,  in 
which  error  is  assigned  on  the  exclusion  of  cer- 
tain testimony,  is  insufficient,  when  it  does  not 
appear  from  ttie  ground  itself  that  the  exclu- 
sion of-  the  testimony  was  prejudicial  to  the 
complaining  party.**  Campbell  v.  Wallier,  20 
Ga.  App.  88,  92  S.  B.  645(4).  "Under  re- 
peated decisions  of  this  court  and  of  the  Su- 
preme Court,  each  epccial  ground  of  a  motion 
for  a  new  trial  must  be  complete  .within  itself; 
and,  when  so  incomplete  as  to  require  a  refer- 
ence to  the  brief  of  the  evidence,  or  to  some 
other  portion  of  the  record,  in  order  to  deter- 
mine what  was  the  alleged  error,  and  whether 
such  error  was  material,  the  ground  will  not 
be  considered  by  the  reviewing  court."  Mc- 
Call  V.  State,  23  Ga.  App.  770,  99  S.  B.  47ia). 
The  only  allegation  of  error  ia  the  fourth 
ground  of  the  motion  for  a  new  trial  is  that  a 
certain  letter,  dated  October  S,  1907,  signed 
by  the  plaintiff  and  copied  in  this  ground  of 
the  motton,  was  material  evidence,  and  was  il- 


(Ga. 

legally  withheld  from  the  Jury,  against  de- 
mand of  the  movant  To  ascertain  how  this 
letter  was  material,  and  how  it  affected  the 
case  in  any  way,  would  require  reference  to 
other  parts  of  the  record,  and  under  the  deci- 
sions cited  above,  and  numerous  other  dedsioiw 
of  this  conrt  and  the  Supreme  Court,  this  is 
not  regoired. 

2.  CHASOS  or  COUBT. 

The  excerpt  from  the  diarge  of  the  court, 
of  which  complaint  is  made  in  ground  6  of  the 
motion  for  a  new  trial,  is  not  erroneous  for  any 

reason  assigned. 

3.  Appeal  and  ebbob  «=»1078(8>— Obodnd  or 

MOTION  rOB  NEW  TBIAX,  NOT  ALLEOBD  IN 
BBIEr.  IB  ABANDONED. 

The  sixth  ground  of  the  motion  is  not  ar- 
gued in  the  brief  of  plaintiff  In  error,  and  will 
be  treated  as  abandoned. 

4.  Appeal  and  erbob  ^»302(3) — SnmciEN- 

CT  OF  ABSIONMSNT  Or  EBBOB  TO  EXCLUBION 

or  ETIDEHOB. 
The  seventh  and  eighth  grounds  each  com- 
plain that  the  court  erred  in  admitting  certain 
eridence  "over  the  objection  of  defendant  as  to 
its  irrelevancy."  **ABaignmentB  of  error  as  to 
the  admission  of  testimony  should  be  spedfle. 
It  is  not  sufiGclent  to  say  that  the  testimony 
was  simply  irrelevant."  Chambers  T.  Walker, 
80  Ga.  642(9, 10).  040.  6  S.  B.  165,  168;  In- 
gram V.  Little,  14  Ga.  174(8),  184,  68  Am.  Dec. 
549. 

5.  Saus  «=9K>9(1,  SD— BrxDENox  aumoiEWT 

TO  SUPPOBT  jtmOMBNT  FOB  PBXOK;  AOKEBD 
PBICB  PBIMA  FAOIE  BVXDENCB  W  VAIiDX. 

There  is  ample  evidence  to  support  the  ver- 
dict for  the  plaintiff  for  ^25.  A  witness  swore 
"the  purchase  price  was  $525.  This  was  paid 
by  check  for  $200  and  two  notes,  for  $1^.50 
each."  The  two  notes,  each  for  $1^.60,  pay- 
able to  plaintiff  and  signed  by  defendant,  were 
in  eridence.  "It  has  been  held  a  number  of 
times  by  this  court  tlmt,  as  between  the  orig- 
inal seller  and  the  original  pnrdiaser,  the 
agreed  price  as  stated  In  the  contract  of  sale 
is  prima  facie,  but  not  conclusive,  evidence  of 
the  actual  value  of  the  property,  and  that  upon 
proof  of  the  contract,  in  the  abience  of  re- 
hutting  testimony  as  to  value,  the  plaintiff  was 
entitled  to  recover  the  balance  due  thereon." 
See  Carter  v.  American  Slicing  Machine  Co., 
23  Go.  App.  42^  88  a  B.  S65(9,  and  cases 
cited. 

Error  from  C81^  Goart  of  Savannah ;  Jobn 
Rourke,  Jr.,  Judge. 

Action  by  the  De  Laval  Separator  Com- 
pany against  R.  Corona.  Judgment  for 
plaintiff,  and  defoidant  brings  error.  Af- 
firmed. 

H.  P.  Cobb,  of  Savannah,  for  plaintiff  In 
error. 

O'Byme,  Hartrldge  &  Wrigh^  of  Savau- 
nali,  tor  defendant  in  oTor. 

BIiOODWOBTH,  J.   Judgment  affirmed. 

BROYLES,  C.  J.,  and  LTTKE  J„  concur. 
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(M  G«.  App.  7U) 

WASHINOTOM  SXCH.  BAl!^  t.  SMITH. 
(No.  9684^ 

(Court  of  Am>«>1b  ot  Oeorsia,  DMiion  No.  1. 
Jan.  2a 

JuDoiCEnT  or  tbuz.  goubt  bxtkbbed  or  ooir- 
PoBHirr  TO  orntioN  or  Supbeics  Oovm, 
The  Sopreme  Court  on  January  13,  1920, 
(101  S.  E.  760),  having  reversed  the  judsment 
of  this  court  rendered  in  this  case  on  February 
1,  1910  (23  Ga.  App.  8Q6,  98  S.  E.  418),  that 
judgment  is  hereby  vacated,  and  the  jadcment 
of  the  trial  coart  is  reversed. 

Error  from  Superior  Oonrt,  WUkei  Ooanty; 
B.  F.  Walker,  Jndge. 

Action  by  the  WashliiKton  Exchange  Bank 
against  R.  M.  Smith.  Verdict  for  defendant, 
motion  for  new  trial  overruled,  and  plaintiff 
brouf^t  error  to  the  Court  of  Appeals,  whidi 
affirmed,  with  directions  (23  Ga.  App.  806,  98 
8.  E.  418).  and  platntur  petltloDed  for  writ 
of  certiorari.  Judgment  of  the  Court  of  Ap- 
peals vacated,  and  Jndgmmt  ot  the  trial 
court  reversed  In  oouformlty  with  <Qiln!on  of 
the  Supreme  Oonrt  (101  B.  BI,  769),  on  cer^ 
tlorarL 

Colley  &  Golley,  of  Waablngton,  Oa..  tor 
plaintiff  In  error. 

T.  Irvln.  Jr.,  of  WastUngton,  Ga«  for  de- 
fendant In  error. 

BBOYLES,  0.  J.  Beveraed. 

UDKE  and  BLOODWOBTH,  JJ.,  concur. 


(24  Oa.  App.  718) 

CENTRAL  OF  OEOBGIA  BY.  Ca  T.  DEAN. 
(No.  9746.) 

(Court  of  i4>peals  of  Georgia,  DivUon  No.  1. 
Jan.  29,  1920.) 

(Svllatnu  »v  the  OowrU) 

1.  Casuebb  «»40&~Itur  or  OAnixBB  on  a 

THBOTOH  TIOKZT  IB  UABUB  rOB  LOflB  Or 
BAOOAOI  VBETHBE  IT  AOTOAUT  BKCnVID 
IT  OB  IfOT. 
"Where  a  passenger  purchases  a  through 
ticket  over  a  line  of  railroads,  having  a  coupon 
attached  for  each  road,  and  checks  his  baggage 
ttirough  to  his  destination,  If  upon  his  arrival 
It  is  found  to  be  lost,  he  may  hold  the  last 
road  (tf  the  line  req^onsible  therefor,  whether 
the  last  road  actually  received  the  baggage  or 
not   Sarannah,  Florida  &  Western  By.  v.  Mc- 
intosh. 73  Ga.  532." 

2.  BUURO    ANITOCnCED    Ilf    PRIOR    CASE  IS 
COnTBOLLinG. 

In  response  to  a  question  certified  by  this 
Mart  the  Supreme  Court,  in  rendering  the  de- 
cision set  out  above,  reviewed  and  reaffirmed 


OF  HAZLSH17BST  i6 

S.E.) 

the  ruling  announced  In  Savannah,  Florida  & 
Western  By.  t.  Mcintosh,  supra ;  and,  that  de- 
ctaion  beinc  controlling  In  this  case,  the  Judge 
the  superior  conrt  did  not  err  in  oTermlint 
the  eertiorarL 

Error  firom  Superior  (3ourt,  FOlton  Coonty; 
Geo.  L.  Bell,  Judge. 

Action  by  Cornelia  Dean  against  the  Cen- 
tral of  Georgia  Ballway  Ompany.  Judg- 
ment for  plaintiff,  certiorari  overruled,  and 
defendant  brings  error,  and  the  C3ourt  of  Ap- 
peals certified  a  Question.  A£Brmed  In  con- 
formity to  answer  of  Supreme  Court  (101  8. 
B.  771). 

Molse  &  Riddell,  of  Atlanta,  for  plaintiff  lu 
error. 

J<An  W.  Crenshaw,  of  Atlanta,  tat  defend- 
ant In  error. 

LUKE,  J.  Judgment  affirmed. 

BBOYLES,  a  J.,  and  BLOODWOBCH,  J., 
concur. 


(U  Oft.  App.  616) 
WIi;XX>X  T.  BANK  of  HAZUEBHUBST. 
(No.  10821.) 

(Conrt  <rf  Appeals  of  Georgia,  Division  Na  2. 
Not.  28,  1919.    Rehearing  Denied 
Feb.  10,  1920.) 

(Bv^^afmt  hy  iha  Court., 
1.  EXEctmoR  d=>166— Defbivsb  uroed  xn  at- 

riDAVIT  OF  JIJ.EGALITT  WITHOUT  UERIT. 

Where  a  surety  was  jointly  sued  vrith  hia 
principal,  and  service  had  upon  him,  and  the 
surety  was  Informed  by  the  plaintiff  that  it  was 
not  necessary  for  him  to  file  a  defense,  or  em- 
ploy cooosd,  as  the  plaintiff  did  not  intend  to 
enforce  the  judgment  against  the  sorety,  bat 
that  the  judgment  was  being  obtained  for  the 
surety's  protection,  and,  relyhig  upon  the  prom- 
ise of  the  plaintiff,  the  surety  failed  to  file  any 
defense  and  suffered  judgment  to  go  against  him, 
he  could  no^  In  an  affidavit  of  illegality,  urge 
such  ground  «■  a  detanse  to  Um  oifercement  of 
the  judgment  The  Instant  case  Is  distinguish- 
able from  Monroe  v.  Security  Mutual  Life  Ins. 
Co.,  127  Ga.  649,  Se  S.  E.  764,  relied  on  by 
plaintiff  in  error.  In  that  case  it  was  held  that 
"a  defendant  may  resist  the  levy  of  an  execu- 
tion by  affidavit  of  illegality,  by  showing  an 
agreement  between  the  plaintiff  and  himself,  en- 
tered into  contemporaneonsly  with  or  prior  to 
the  rendition  of  the  judgment,  whereby  it  was 
stipulated,  upon  a  sufficient  consideration,  that 
the  judgment  might  be  subsequently  disdmrged 
upon  performance  of  cwtain  acta  by  the  defend- 
ant, and  by  showing  that  the  defendant  has  per- 
formed those  acts,  since  the  judgment,  con- 
fonhabl;  to  the  terms  of  tiie  agreement."  Id 
the  instant  case  there  was  no  agreement  "enter- 
ed into  contemporaneously  with  or  prior  to  the 
rendition  of  the  judgment  whereby  it  waa  sUpu* 
latcd,  upon  a  sufficient  consideration,  that  the 
judgment  might  be  subsequently'  diadiatiEed  upon 
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tbe  performanoe  of  certain  aeti  hj  the  defend- 
ant," and  there  was  no  diovlng  that  Ae  de- 
fendant had  performed  any  act  since  the  Judg- 
ment omfonnab^  to  the  terms  of  the  agreement. 
There  was  a  mere  Tolnntarr  promise  on  the  part 
of  the  plaintiff  that  he  would  not  enforce  a  Judg- 
ment against  the  defendant,  and  that  it  would 
not  be  necessary  for  the  defendant  to  file  any 
defense.  It  does  not  appear  that  the  defendant, 
in  consequence  of  snch  promise  and  representa- 
tion of  the  plfiintiff,  i>erformed  any  act  snb- 
seqnrat  to  the  judginent,  but  that  he  merely 
suffered  judgment  to  go  against  him. 

2.  Othxb  .AmomanTS. 

The  remaining  assign  menta  of  error  are 
withoot  merlL 

8.  OoBTB  ^262  — r  Daxaoks  nm  aiaowkd 

WBXBC  WBIT  OB  KBBOB  18  HOT  FI.AIin.T  SUSD- 

OUT  TOS  DEUT. 
It  not  being  plainly  apparent  that  this  writ 
of  error  was  sued  out  for  delay  only,  the  motion 
of  the  dtfendant  in  vror  for  damages  Is  denied. 

Enor  from  Gi^  Oourt  ot  Haxleharat;  O. 
A.  Christian,  Judge. 

Executory  proceeding  by  the  Bank  of  Ha- 
Elefaurst  against  A.  J.  Wlloox.  Judgment  for 
plalntiir,  and  defendant  brings  errw.  Af- 
firmed. 

S.  D.  DAI,  of  Hasleharst,  for  plalntUT  in 
error. 

J.  Mark  Wilos,  of  Haxldninrt,  tm  defend- 
ant in  eiTOT.  ■ 

STEPHENS.  J.  Judgment  afllimed. 
JENKINS,  P.     and  SMITa,  J^  amcor. 


<24  Ga.  App.  686) 

OBNTRAIi  OF  GEORGIA  BT.  00.  T.  HO- 
BAN.  (Na  10940.) 

(Ooort  of  Aiveala  of  Georgia,  Dlvidon  No.  1. 
Jan.  27,  1920^ 

(SvnalMu      fh»  Oovrt.) 
Rklkase  4s»24(2)— Bkleasb  or  ua.bilitt  uh- 

DEB  RDBKAL  ElCFLOTEBS*  LUBILnT  ACT 
OAimOT  BB  BE80INDBD  TOB  IBAUD  WITHOUT 
IBKDKBIITO  CONBIDEBATXON. 

The  well-establiahed  principle  <rf  law  that, 
before  a  party  to  a  oontraet  Is  entitled  to  hSTo 
it  rcaeinded  tar  frand  in  its  proeorement,  he 
■ittst  pay  badi  or  tender  any  Talaable  oonsidera- 
tion  rec^Ted  under  the  terms  of  the  contract, 
applies  to  an  action  for  personal  injuries 
brought  under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St  H  8657-866JS),  where  the 
plaintiff,  after  the  infliction  of  the  injury  sued 
for,  signed,  for  a  raluable  consideration,  a*Gon- 
tract  releasing  the  defendant  from  all  liability 
therefor. 

Error  btxm  Oity  Court  of  Bichmond  Ckxm- 
ity;  H.  O.  EI&mm(md,  Judge. 


Action  by  Frank  Hoban  against  Ceo.- 
tral  of  Georg^  Ballway  GMnpany.  Goneral 
demurrer  to  petition  orerruled,  and  defendant 
brings  error.  Bereraed. 

J.  O.  C  Black  and  W.  Xnman  Curxy,  boUi 
of  Augusta,  for  plalntlfl  in  error. 

Henry  O.  Boney,  ot  Augusta,  fbr  defmdant 
in  error. 

BBOTUIS,  a  J.  TUB  was  an  action  for 
personal  Injuries  brou^t  under  the  federal 
Employers'  liability  Act  (U.  S.  Comp.  St  || 
8657-«fl65).  Tbjd  petltlm,  construed  most 
strongly  against  the  plaintiff,  showed  that 
sotMequeat  to  the  Inflictimi  of,  tbo  Injury 
sued  for  hCb  tot  a  valuaUe  consideration, 
to  wit,  $228,  signed  a  contract  ideasin;  tbe 
defendant  from  all  liability  on  account  of 
such  injury.  Conceding,  but  not  dedding, 
that  the  petition  further  showed  that  the 
contract  was  voidable  because  of  fraud  In  Ita 
procurement,  it  failed  to  show  that  the  con- 
sideration rec^ved  was  paid  back,  or  a  legal 
tender  thereof  made,  to  tbe  defendant.'  The 
petition  therefore  did  not  set  out  a  cause  of 
action,  and  the  court  erteA  in  refusing  to  dis- 
miss it  on  the  gaieral  demurrer  interposed. 

It  is  earnestly  argued  by  the  learned  coun- 
sel for  the  defendant  in  error  that  In  a 
case  brought  under  the  federal  Employers' 
Liability  Act  sndi  a  contract  of  release  can 
be  avoided  without  the  tender  of  the  fion- 
sideratlon,  but  be  cites  no  ccmtrolllng  or  per- 
suasive authority  to  sustain  Ma  contentiMi. 
This  question  does  not  appear  to  have  been 
directly  or  indirectly  passed  upon  in  any  de- 
cision which  we  have  been  able  to  find,  or 
in  any  submitted  to  us  by  the  learned  counsel 
on  either  aide  of  the  case.  Upon  reason, 
however,  it  is  clear  to  us  that  the  just,  sound, 
and  equitable  principle  of  law  that  a  party 
to  a  contract  must  restore  any  valuable  con- 
sideration received  thereunder,  before  he  la 
entitled  to  rescind  It  because  of  fraud  In  Its 
procuremoit,  should  apply  under  the  federal 
act  Die  mere  fact  that  the  act  does  not 
spedflcally  provide  for  the  apidicatl<m  of  the 
rule  Is  not  a  convincing  argument  that  it 
should  not  be  applied.  Neither  doea  the  act 
spedflcally  provide  that  a  contract  of  settle- 
ment, for  a  valoaUe  consldaati<m,  made 
snbsequently  to  the  infliction  of  Qie  Injury 
sued  for,  can  be  avoided  because  of  fraud  in 
its  procnronent,  and  yet  neverthdeas  all  the 
oonrts  have  heli  that  this  general  iwindide 
of  law  is  api^icahle  in  cases  brou^^t  under 
the  act 

mie  fact  that  In  secti<»  0  of  the  act  (H.  8. 
Comp.  St  I  8661)  It  is  provided.  In  ^ect  that 
In  a  case  where  a  ToiA  omtract  of  release  has 
been  made  before  the  infliction  of  the  Injury 
sued  tor  the  plaintiff  can  maintain  his  action 
wltlioat  flrst  tenderbig  the  consideratlott  he 
received,  and  that  tbe  act  sa^  nothing  in 
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reference  to  whether  an  action  can  be  main- 
tained withoat  the  tender  of  the  oonalderation 
tn  a  case  where  the  plaintiff  signed  the  con- 
tract of  release  anbeequently  to  the  Infliction 
of  the  Injury  sued  for,  tends  to  show  that 
In  the  latter  case  the  general  rule  of  law  as 
to  the  restltntlon  of  the  ocmaldtfation  of  a 
contract  before  It  can  be  rescinded  Is  ap- 
pUcaUe.  The  federal  act  Is,  of  course,  ez- 
dnslTe  In  its  operation  npon  all  matters  of 
substance  spedflcally  or  Impliedly  covered 
by  its  proTlsltms,  bat  nowhere  In  the  act 
Itself,  or  In  the  dedslcHis  of  the  courts  con- 
Btmlng  It  whltdi  have  been  called  to  our  at- 
tention, can  be  found  anything  tending  to 
show  that  the  act  does  away  with  the  ancient 
and  equitable  rule  requiring  that  before  a 
contract  can  be  rescinded  for  fraud  the  con- 
sideration must  be  paid  ba<^  or  tendered. 

The  petition  In  this  case,  construed  most 
stnmgly  against  the  pleader,  shows  that 
tibe  release  contract  was  a  settlnnent  for  the 
plaintiff's  alleged  Injuries,  and  that  It  was 
not  in  oontraT^tion  of  section  5  of  the  fed- 
eral act  (36  U.  S.  Stat  at  U  65,  c.  149).  since 
It  was  not  a  device  to  avoid  liability  on  the 
part  of  the  defendant,  but,  on  the  contrary, 
a  virtual  admission  of  and  settlement  for 
such  liability  and  damages,  after  the  accrual 
of  the  course  of  action.  "The  rlf^t  to  make 
a  compromise  and  settlement  and  alter  into 
a  release  Is  a  right  of  contract  which.  In 
onr  Judgment,  cannot  be  Interfered  with  evMi 
by  Congress."  Anderson  v.  Oregon  Sh<wt 
Une  B.  R  Co.,  47  Utah,  614.  1S6  Faa  446. 
See,  also,  in  this  connection,  Blchey,  Federal 
Smployen^  Liability  Act,  S  82,  p.  69,  L.  R.  A. 
1918P,  1073-1076,  notes ;  34  Oyc  1071 ;  Mltdi- 
eU  V.  Louisville,  etx;.,  H-  R.  Co.,  194  HL 
App.  77;  Ballenger  r.  Southern  "Sy.  Oo.,  106 
S.  O.  200,  90  S.  E.  1019;  Panhandle,  etc..  By. 
Oo.  T.  FlttB  (Teac.  Civ.  App.  1916)  188  S.  W. 
628;  Fatten  v.  Atoldson,  T.  &  S.  F.  By.  Co. 
0016)  69  OkL  165,  168  Pac.  676. 

To  avoid  the  binding  effect  of  the  release 
contract  the  i^alntlff  in  his  petition  goes 
ontslde  of  the  provisions  of  the  act  and 
pleads  the  well-known  general  rale  of  rescis- 
sion for  fraud  in  the  procurement  of  the  con- 
tract Here  he  la  met  by  the  equally  well  es- 
tablished rule  of  law,  and  the  statutes  of  this 
■tate^  tSiat  before  one  can  rescind  a  contract 
In  such  a  case  he  most  restore  or  tender  to 
tbe  other  party  what  he  has  received  under 
tbe  contract  Civil  Code  1910,  $  4806;  East 
Xennesse^  etc..  By.  Go.  v.  Hayes.  88  Ga.  668, 
10  S.  E.  360;  Harley  v.  BiveEBlde  Mills,  129 
Oa.  214,  216,68  8.0.  711;  Western  &  Atlan- 
tie  B.  Co.  T.  Atkins,  141  Oa.  748,  82  8.  B.  139 

We  are  of  Uie  opiidra  that  somid  law  and 
monad  morals  require  that  Qie  plaintiff  in 
tbe  Instant  case  should  Iuto  paid  btick,  or 
legally  tendered,  the  sum  of  money  whldi 
lie  reoeiTed  aa  tbe  fmitB  of  tiie  ccmtract  tcA- 


untarily  entered  Into  by  him  subsequent  to 
the  infliction  of  the  injury  sned  for,  before 
he  was  entitled  to  bring  his  suit  on  his  origi- 
nal cause  of  action.  It  follows  from  what 
has  been  said  that  the  court  erred  In  over- 
ruling the  general  demurrer  Int^posed,  and 
that  the  farther  proceedings  In  the  case  w«e 
nugabwy. 
Jud^ent  reversed. 

laJKB  ana  BLOODWOKTH,  JJ.,  ccaicnr. 


(U  Oa.  App.  68S) 

TIFT  V.  SHIYEB  &  AUI/FMAN.   (No.  10665w) 

(Court  of  Appeals  of  Georgia,  Division  N&.2; 
Dee.  2^  1919.   Beheaiing  Denied 
Fib.  7»  ISao.) 

(Byllabut  by  fA«  Court.) 

1.  Appeal  ano  ebbob  «=»719(^,  744— Ezckp- 
tioks  fendentk  liti  cannot  be  c0n8zd- 

BBBO,  unUSB  EBBOB  IB  ASSIGNED  THEBEOn 
EITHXB  IN  MAIN  BUX  OV  EXCEPTIONS  OB  HI 
BEVIEWINa  COTJBT  BEFOBB  ABOUHEHT. 

Shiver  &  Aultman,  a  partnership,  brought 
an  action  to  recover  $303.16,  of  which  sum 
9260  was  alleged  to  have  been  deposited  lay  them 
■witii  tbe  defendant,  A.  0.  Tifi^  as  a  bonus.  In 
accordance  with  the  provisions  of  a  dealer's 
contract  entered  Into  betwem  them,  which  con- 
tract, under  authority  contained  therein,  had 
been  canceled  by  the  defendant,  and  which 
provided  that  npon  Its  cancellation  by  either 
party  the  defendant  was  to  return  this  deposit 
to  the  plaintiffa,  or  so  much  thereof  as  should 
remain  due,  aft»  applyiiv  such  part  of  the 
deposit  as  might  be  necessary  to  settle  and  pay 
all  indebtedness  and  daims  owing  by  the  plain- 
tiffs to  the  defendant.  The  defendant  set  op 
as  a  defense  certain  damages  alleged  to  bave 
been  sustained  by  him  because  of  the  failure 
of  the  plaintiffs  to  order  out  and  pay  for  cer- 
tain automobiles  under  the  contract,  and  also 
that  the  plaintiffs  were  indebted  to  him  in  the 
sum  of  ^22.32  for  certain  advertising  matter 
furnished  by  tbe  defendant  and  accepted  by  the 
plaintiffs  under  the  terms  of  the  contract  He 
also  ccmtended  that  tiie  soit  for  the  deposit 
paid  in  under  tbe  terms  of  the  contract  eoidd 
not  be  maintained,  for  the  reason  that  the 
plaintUEs  had  not  themselves  comtdied  with  the 
contract  for  the  reason  already  stated.  The 
defendant  made  a  motion  to  dismias  the  peti- 
tion, upon  the  ground  that  it  did  not  really 
allege  that  the  deposit  sued  for  had  actually 
been  paid  to  tbe  defeodant  This  motion  tixo 
court  overruled,  and  to  this  judgment  the  de- 
fendant altered  exceptions  pendente  lite^  The 
jury  retained  a  verdict  In  fiivor  of  the  plaintiffs 
for  the  full  amount  sned  for,  bnt  Judgmebt  was 
<mly  entered  up  for  the  prlndpal  sum  of  $800, 
since  two  of  the  items  sued  for  were  not  proved. 
The  defendant  made  a  motion  for  a  new  trial, 
and  to  the  Judgment  overruling  the  motion  he 
excepted.  Beld: 

"SixceptioQS  pendente  llto  cannot  be  consid- 
eted,  uidess  error  is  assigned  thereon  ettiier  in 
tbe  main  bin  of  exc^tiims  or  in  tiie  reviewing 
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omrt  1v  floanadi  lor  plaiBtUC  In  error  lietbrB 
argnment  ba^BS.**  Jones  v.  State,  21  Oa.  App. 
22,  S8  &  B.  While  tbe  bill  of  exceptions 

recites  that  exceptions  pendente  lite  were  duly 
taken  to  the  ovenuling  of  the  motion  to  dis- 
mlas  the  plaintiff's  petition,  no  assignment  of 
error  was  made  either  in  the  bill  of  exceptions 
or  in  this  conrt,  and  the  judgment  OTerruling 
the  motion  to  diamiaa  cannot  be  considered. 

2.  BtIDXITCX  «a»108(2)  —  tTESTIHOICT  AS  TO 
PAraUIT  BT  OHSOK  AIUII88IBUB  WITHOOT 
ITBai  ACCOUNTIKO  VOB  THE  CEXCK. 

The  court  did  not  err  in  permitting  the 
witness  for  the  plaintifC  to  testify  to  the  pay- 
ment made  by  check  to  the  defendant,  without 
first  introducing  in  evid^ce  or  accouothig  for 
tbe  check  by  which  the  payment  was  made. 
While  evidence  of  the  manner  of  payment,  iden- 
tifying the  specific  checks  claimed  to  have  thus 
been  turned  over  in  payment,  would  add  proha* 
tlve  value  to  the  proof  relied  on  to  eetablisb 
inch  payment,  the  act  of  payment  is  the  essen- 
tial fact  to  be  shown.  Armour  Fcrtilixer  Works 
T.  Dwight,  22  Qa.  Appv  144,  06  S.  B.  746  (1). 

8.  COWTEACTB  *=>10{4),  278(1)  —  Pbikcipal 
Ann  AOEHT  ^=37T^  [New,  vol.  3A  Key-No. 
Seriea]  —  Sales  «=s>1(4)  —  Exbchtobt  ooh- 

naOT  TOB  BAU  IfOT  XITTOBCBABUS  WITHOUT 
WmiAUTT  or  OBUOATZON  AHD  CBBZAISTT 
A8  TO  flnBJBGT-HATTBB;   DEAUB'S  COKTBAOT 

ib  ifot  a  bznbiha  bxbcotobt  oontbaot  of 
sale  dhtil  he  bpeoznbs  00008  to  be  fub- 
hisbed;  beoovxbt  of  agent's  dxfobix. 
An  executory  contract  for  the  future  sale  of 
a  commodity  is  not  enforceable,  unless  by  the 
terms  of  the  agreement  it  is  so  intended,  and 
there  is  mutoality  of  obligation  and  certainty 
as  to  the  subject-matter  and  price.  Under  the 
rule  Jnst  stated,  a  dealer^  contract  astabliahing 
anch  a  rdatiouhip  between  local  dealer 
and  the  defendant  distributor  of  automobiles, 
which  provides  that  the  distributor  is  to  far* 
nish  (provided  he  is  able  to  do  so),  and  in 
which  tiie  dealer,  acting  in  his  capacity  as  such, 
agrees  to  accept,  a  certain  number  of  cars,  to 
be  selected  from  an  attached  scbednle  of  models 
at  prices  which  are  subject  to  change  by  the 
distributor,  does  not  constitute  a  binding  ex- 
ecutory contract  of  purchase  and  sale,  and  it 
was  necessary  that  Qie  dealer  should,  during 
tiie  lit<B  of  the  contract,  particularly  specify  the 
cars  which  were  to  he  tiius  furnished,  in  order 
to  oonsnmmate  the  agreement  as  one  of  abeolute 
purchase  and  sale.    Overland  Motor  Car  Co. 

HIU,  14S  Oa.  785,  89  S.  B.  833.  Especially 
is  this  true  where  it  is  also  provided  that  either 
party  had  the  arbitrary  right  to  cancel  the  agree- 
ment on  notice  at  any  time.  White  Co.  v. 
American  Motor-Car  Co.,  11  Ga.  App.  28S, 
75  8.  B.  840.  While  it  is  the  general  rale 
that  a  party  daimlng  wrfely  under  and  by  virtne 
of  tha  terms  of  an  allied  executed  contract 
mnst  show  perfonnance  on  his  own  part  (Ben- 
nett r.  Burfchalter,  128  Ga.  154,  57  8.  B.  231), 
still,  even  if  the  purport  of  the  present  suit  be 
so  construed,  the  expressed  purpose  and  intent 
of  the  contract  being  considered,  and  the  agree- 
ment being  inchoate  as  to  any  purchase  and 
sale,  the  failure  of  the  dealer  to  specify  and 
Mder  ont  any  of  the  cars  would  not,  dierefere, 
constitute  such  nonperformance  on  his  part  as 


mnld  iMnrent  a  reeorsry  by  Urn  of  the  bmins 
paid  in  nnder  the  terms  of  the  dealer's  contract, 
nor  could  sudi  failure  be  pleaded  hy  waj  of 
damages  in  answer  to  snch  a  suit 

4.  AFFIBUAirCE  WITH  DISEOTION. 

The  evidence  donanded  a  verdict  in  favor 
of  the  plaintiffs  in  the  amount  of  the  Judgment 
render^  less  the  item  set  up  by  the  defendant 
for  advertising  matter,  for  which  sum,  nnder 
the  tenns  of  Ui{  contract  and  the  andiqiuted 
evidence,  the  idalntiffs  are  liable.  This  ruling 
being  controlling,  the  spedal  gronnds  of  the 
motion  for  a  new  trial  not  spe<^cally  disposed 
of  need  not  be  considered,  and  the  judgment  Is 
affirmed,  with  direction  that,  when  the  judg- 
ment of  this  court  is  made  the  Judgment  of  the 
court  below,  the  plaintifEs  write  off  from  the 
judgment  rendered  tbe  sum  of  $22Ja, 

Error  from  City  Conrt  of  Tlfton;  J.  H. 
Price,  Jadge. 

Action  by  Shiver  &  Aultman,  a  partnership, 
against  A.  C.  TifL  Verdict  and  judgment  for 
plaintiffs,  motioD  for  new  trial  denledt  and 
defaidant  brings  errw.  AfBrmed,  wlQi  di- 
rections. 

Fulwood  &  Hargrett,  of  Tlfhm,  tor  plain- 
tiff io  error. 
J.  S.  Bidgdlll,  of  Tlfton,  tx  defendants  in 

mor. 

JBNKINS,  P.  3.  Judgment  affirmed,  with 
direction. 

STBFHEM8  and  SMITH,  JJ^  concur. 


(US  Va.  640) 
TOWSON  V.  TOWSON. 

(Supreme  Court  of  Appeals  of  Virginia.  Jan. 

22,  1920.) 

1.  JUET  «S>18— PBOPBBLT  nCPANELEB  KG  TBT 
I8GUES  HADB  BT  FLEA  TO  JUBIBinonOH  HT 

niVOBCE. 

In  a  divorce  case,  where  defendant  Slei 
pleas  to  the  jnrisdictioQ,  to  the  effect  tihat  plain- 
tiff had  not  been  domldled  a  year  in  the  state 
before  bringing  the  action,  and  issue  was  taken 
thereon,  court  did  not  err  in  impaneling  a  jury 
to  try  the  issues  on  the  pleas  to  the  Jurisdiction, 
in  view  of  Code  18M,  |  3274,  tb»  dianodlor 
having  no  discretion  about  awarding  a  Jury 
trial  when  demanded,  such  statute  being  manda- 
tory that  either  party  might  hava  such  an  Issna 
tried  by  a  Jury. 

2.  BQQITT  •bSSI  — FnTDIEOS  BT  JVBT  OIT 

PXZA  TO  JUBISDIOnOIt  tS  DZTOBOB  OF  BAUB 

EFFECT  AS  VBBDICT  AT  LAW. 
In  a  divorce  action,  where  defendant  filed 
pleas  to  the  jurisdiction  alleging  that  plaintiff 
was  not  domiciled  in  the  state  for  one  year  antl 
was  not  a  resident  of  a  certain  city,  and  plain- 
tiff joined  issue  and  trial  was  had  of  such  issue 
before  a  Jury  under  Code  1904,  i  8274,  a  flndini? 
1^  the  Jury  of  tlw  falsity  of  defendant^  pleaa 
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fflve  to  the  plaintiff  tiie  same  adrantagea  as  U 
It  had  been  so  found  b7  a  verdict  at  law. 

S.  Tbux  ^296(2)— OiccBBioN  fboh  insnuo- 

TXONS  SABUUSS,  WHEIT  BUPPLXBD  BT  OTHEB 

iNsnuonoNS. 
Oomplaint  caonot  be  made  of  omisslona  from 
certain  inetructioDe,  where  the  theories  of  the 
parties  were  fullj  presented  by  instructioaa 
glTen  at  the  Instance  d  one  w  the  other  of  the 
parties  covering  all  of  the  material  evidence  In 
^e  cause. 

4.  Afpxai.  aitd  ebbob  «=»8S2(12)— Apfeixant 
cannot  cohfiain  oi*  own  infftkuctions. 
Appellant  cannot  complain  of  error  in  in- 
■tructiooB  siven  at  her  request 

K.  JuDOMXNT  «»266— MonoN  m  abbbbt  ijbb 

ONLY  TOB  EBBOB  APPABBNT  OVI  TACK  OF  BXC- 

OBD. 

A  motion  In  arrest  of  judgment  lies  only 
for  error  apparmt  on  the  face  of  what  is  per 
M  a  part  of  the  record  at  eonunon  law,  and 
not  for  what  Is  ^aced  «n  ttie  record  hj  bills  of 
exception. 

O.  DiTORCX  «=»6e— "Domioim"  and  "besi- 

DENCE"  AB  used  in  STATimB  DEFINED. 
Under  Code  1901,  {  2259,  declaring  that 
no  suit  for  divorce  shall  be  miaintained  nnlns 
one  of  tiie  parties  has  been  domiciled  In  the 
state  for  at  least  one  year  and  that  suit  may 
be  brought  in  the  county  or  corporation  in 
which  plaintiff  resides,  the  word  "domicfle" 
means  a  legal  residence  within  the  state,  while 
the  word  "resides"  relates  merely  to  a  matter 
of  vcmue  and  does  not  require  that  the  plaintiff 
be  actually  domiciled  in  the  count?  or  corpora- 
tion where  he  taught  his  action. 

[Ed.  Note^For  other  definitiooa,  see  Words 
end  Phrases,  Elrst  and  Second  Series,  Domicile; 
Residence.] 

7.  DiTOBCE  «»144— JUDOUKNT  UPON  VEBDICT 
ON  PLEA  TO  JUBISDIOnON  BEFORE  HEABIHO 
ON  HEBTTS  PBOFEB. 

In  a  divorce  case,  where  d^endant  filed 
pleas  to  the  jurisdiction  alleging  that  plaintiff 
had  not  been  domiefled  In  the  state  for  a  year 
SLDd  a  jnry  was  impaneled  under  Code  19M,  | 
3274,  and  found  in  favor  of  plaintifl  on  the 
please  court  did  not  err  "in  entering  up  jndg* 
ment  on  the  verdict  of  the  jury  before  a  hearing 
of  tiie  case  upon  its  merits." 

8.  DzvQBCi  «»3T(22>— DBsnmoN  tubtxfixd 

ONLY  BT  SHOWING  OOUDDOT  BNTITUnO  OTH- 
BB  TO  DIVOBCS  A  XEHSA. 

Desertion  by  one  consort  of  the  other  can 
only  be  justified  by  showing  audi  condoct  on 
the  part  of  the  deserted  party  ea  would  entitle 
the  other  to  a  divorce  a  mensa,  and  nothing 
short  of  tliis  will  justify  a  willful  desertion 
or  a  coatinuance  of  it 

9.  DiTOBOE  $=»326— FOBEION  DECBES  DXNTINO 
DXVOBCK  TO  WIFE  BES  JUDICATA  OF  HUS- 
BAND'S INNOCENCE  or  CBUELTT. 

Where  wife  brought  action  in  the  District 
of  C<dumbia  for  divorce  a  mcnsa  et  thoro  On 
the  ground  of  cruelty  and  a  decree  was  entered 
refusing  the  divorce  on  the  groond  that  the 
diarge  of  cntel^  wss  not  jBUStalned,  each  decree 
vas  res  judicata  in  another  action  hy  tiie  hus* 


band  In  Ytrglnia  to  obtain  a  divorce  on  the 
ground  of  desertion,  wiftfs  defense  being  that 
she  did  not  live  wUh  bar  hasband  because  of 
his  cmeligr,  and  bnrtwid  was  entitled  to  a  de- 
cree In  his  favor. 

Appeal  from  drcnlt  Court  of  City  of 
Alexandria. 

Suit  by  Bichard  M.  Towson  against  Nan- 
nie C.  Towson.  Decree  for  idalntiff,  and 
defendant  appeals.  Affirmed. 

This  is  a  suit  for  divorce  brought  by  the 
husband,  in  whldi  a  divorce  a  mensa  was 
granted  to  him,  on  the  ground  of  desertl<Ki, 
and  the  wife  apiwals.  , 

Two  pleas  to  the  jnrisdlctlon  were  filed 
by  the  wife,  one  denying  that  the  boaban^ 
had  been  domiciled  in  the  state  for  one  year 
before  the  snlt  was  bron^t,  and  the  otbei 
denying  that  the  husband  was  a  resident  ol 
the  dty  of  Alexandria,  where  the  suit  was 
brought,  at  the  time  the  suit  was  Instltated. 
Issue  was  taken  on  these  pleas,  and  a  ver- 
dict found  by  a  jury  on  both. pleas  in  favw 
of  the  husband.  Hiere  was  afterwards  a 
hearing  on  the  merits  and  a  decree  rendered 
In  favor  of  the  busband. 

On  September  22,  1916,  the  wife  filed  her 
bill  against  her  husband,  in  the  Supreme 
Court  iff  the  District  of  Colombia,  praying 
for  a  divorce  a  mensa  et  thoro,  for  alimony, 
counsel  fees,  and  the  custody  of  th^  infant 
child,  a  son  then  15  years  at  age.  The 
ground  of  this  suit  was  crud^  on  the  part 
of  the  husband,  and  the  bill  also  charged  that 
the  husband  had  contributed  nothing  to  her 
support  since  September  16,  1916,  six  days 
before  the  salt  was  bronght  The  husband 
answered  denying  the  aUegstloiis  of  the  bllL 
The  witnesses  were  examined  owe  tenus  be- 
fore the  jndge^  and.  In  an  elaborate  written 
opinion,  he  decCded  that  the  diam^  at  crael- 
ty  was  not  sustained,  and  entered  a  decree 
refusing  tiie  divorce,  bnt  granting  to  the  wife 
permanent  alimony,  oonnsel  fees,  and  flie 
custody  of  the  <^tdld.  From  so  much  of  the 
decree  as  allowed  alimony  and  coonsd  fees, 
the  hnsband  appealed.  The  Coart  of  Appeals 
of  the  District  decided  "that  the  decree,  In 
so  far  as  it  prorldes  Cor  tlie  separate  main- 
tenance for  the  wife,  and  affects  the  cnatody 
of  the  dUld,  lihould  be  reversed ;  bat  in  oil 
other  respecte  afflnned,"  and  awaited  co«ts 
and  attorney's  fees  to  ttie  wife.  See  Towson 
T.  Towson  (App.  D.  O.)  2S8  Fed.  S17. 

On  October  9.  191^  Just  seventeen  days 
after  the  wife  brought  her  salt,  this  suit 
was  brought  by  the  hwband  In  tbe  drcnlt 
court  ot  the  <Aty  of  Alexandria,  so  that  boOi 
suits  were  pmdlng  at  the  same  time.  The 
final  decree  In  tbe  Snuweme  Goort  of  the 
District  of  CfAumbla  was  cotwed  Jannaiy  2, 
1918.  That  in  the  drcalt  oonrt  of  Alexandria 
on  March  7,  191^  and  that  fta  tHe  Court  ot 
Appeals  of  the  District  tm  i  101&  Tb» 
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wie»  fluterad  a  avedal  mpeaiance  In  filing 
bw  pleo  to  the  Jurisdiction,  one  of  which 
WW  filed  Deoonber  4,  1910,  and  the 
other  Mardi  7. 1017.  She  also  filed  anoth^ 
Idea  setting  np  ttie  pendency  of  her  suit  In 
the  District  of  ColumUa,  but  Qie  decree  en- 
tered In  the  cause  of  Mardb  10, 1917,  states 
diat  the  'Veas  to  the  penden<7  of  anoQier 
salt  were  withdrawn  In  open  court  by  coan- 
sd  for  Uie  defendant"  The  decree  last  men- 
tioned also  directed  a  Jury  to  be  Impaneled 
to  try  the  Issues  Joined  on  the  two  pleas  to 
the  Jurisdiction,  and  that  no  farther  pro- 
ceedings be  had  in  the  cause  until  said  is* 
sues  were  decided.  The  jury  trial  was  de- 
manded by  the  husband,  who  was  the  com- 
plainant in  the  cause.  The  first  Jury  sum- 
moned were  unaUe  to  agree  on  a  verdict  and 
were  diactmrged.  At  a  subBcquent  term,  an- 
other Jury  was  Impaneled  to  try  said  issues, 
to  wit: 

"(1)  Whether  the  complainsnt,  Bichard  M. 
TowBon,  was  domiciled  in  the  state  of  Virginia 
one  yesr  next  before  the  institation  of  this  salt, 
to  wit,  October  9,  1916. 

"09  Whether  the  complainant  at  the  date  of 
the  issuance  of  the  writ  in  this  snlt^  to  wit, 
October  9,  1916,  was  a  bona  fide  legal  rerident 
of  the  dty  of  Alexandria." 

This  Jnry  found  both  Issues  for  the  hus- 
band. The  court  refused  to  set  aside  the 
Terdlct  OD  the  motion  of  the  wife,  but  enter- 
ed up  judgment  in  accordance  with  the  ver- 
dict, and  the  case  was  continued  for  proof 
on  the  merits.  The  defendant  filed  h^ 
answer  in  the  cause  January  3,  1918,  and  a 
supplemental  answer  on  January  19,  1918. 
These  answers  put  in  Issue  all  the  allegations 
of  the  bill  setting  fwth  the  grounds  for  dl- 
Torcft  Depositions  were  taken  by  both  par^ 
tlesy  and  In  addltlcm  thereto,  by  consent  of 
the  parties,  the  evidence  given  in  the  wife's 
snit  in  the  District  of  0(rfnmbla,  tbe  opinion 
of  the  court  and  decree  were  also  read  as 
evidence  in  this  suit  on  tbe  merits  of  the 
case,  but  not  on  the  question  of  jurisdicti<m. 

The  following  are  the  assignmoats  <a  error 
in  the  petition  for  this  aK>eal: 

**(1)  Tbe  court  erred  in  ordering  the  Issues 
upon  the  pleas  to  the  jurisdiction,  to  be  tried 
by  a  jary,  because:  (a)  At  the  time  tbe  issues 
were  ordered,  neither  part;  had  taken  proof 
upon  the  issues  raised  bj  the  pleas,  (b)  The 
moti<m  for  an  order  directing  the  trial  bj  a 
jory  upon  the  issues  joined  was  not  supported 
by  affidariti^  as  required  by  section  8881  of  the 
Code. 

"(2)  The  court  erred  In  granting  the  three 
instructions  prayed  by  tbe  complainant,  be- 
cause: (a)  They  do  not  correctly  propound  the 
law  upon  the  issues  joined,  and  are  misleading. 
<b)  They  c<mflict  with  tbe  instructions  granted 
the  defendant,  and  tended  to  confuse  and  to 
mislead  the  Jury,  (c)  They  state  mere  abstract 
propositions  law,  and  make  no  appllcatioa 
of  the  law  to  the  foots  at  issne,  and  are  mis- 
leatHng. 


The  court  erred  In  oretraUng  die  motions 
of  the  defendant  to  set  aside  the  verdict  of  tbe 
jurr  in  arrest  of  judgment,  and  for  a  new  trial^ 
and  In  entering  judgment  on  the  Terdlct  of  the 
jnry,  because:  (a)  The  verdict  was  contrary  to 
the  law  and  evidence  of  the  case,  (b)  Tbe  court 
erred  in  entering  judgment  upon  the  verdict 
before  a  hearing  of  tbe  ease  upon  its  merits; 

"(4)  The  court  erred  In  entering  the  final  de* 
cree  ot  Mardi  7,  1918,  because:  (a)  The  decree 
is  not  supported  by  either  tbe  law  or  the  evi- 
dencce  of  the  case,  (b)  The  decree  of  tbe  Su- 
preme Court  of  the  District  of  Columbia,  in 
the  suit  of  the  defendant  a^dnst  the  complain- 
ant, was  entitled  to  full  faith  and  credit,  and 
while  it  remained  in  force  was  a  bar  to  any 
further  proceedings  in  this  cause,  on  the  ground 
of  des^on;  tbe  decree  of  ssld  court  having 
been  rendered  and  pleaded  before  tbe  final  de- 
cree In  tills  cause  <A  March  7,  191a'' 

Jas.  R  A  a  B.  Caton,  of  Alexandria,  tot 
appelant 
C.  a.  Nlobl,  Qt  Alexandria,  fnr  app^ee. 

BURKS,  J.  (after  stating  the  facts  as 
above).  [1]  The  trial  court  committed  no 
error  In  Impaneling  a  jury  to  try  tbe  Issues 
made  on  the  pleas  to  the  Jurisdiction.  This 
was  not  a  case  of  an  issue  out  of  (dianoery, 
and  is  not  contn^ed  by  the  rules  regulating 
the  awarding  of  audi  issues,  Irat  is  a  wholly 
statutory  proceeding.  Section  8274  the 
Code  (1904)  declares  that— 

"A  plaintiff  in  equity  may  take  issue  upon  a 
idea,  and  either  party  may  have  sudi  issue 
tried  by  a  Jury." 

Tbe  object  Is,  not  to  inform  tiie  consdeuce 
of  the  dianc^or,  but  to  determine  the  Issue 
of  t&ct  raised  by  the  idea.  Tbe  chancellor 
has  no  discretion  about  awarding  the  jury 
triaL  The  statute  is  mandatory  that  "either 
part7  may  have  sudh  lasue  tried  by  a  Jury," 
and  the  verdict  when  rendered  stsnds  like 
any  other  verdict  of  a  Jury  where  the  right  to 
such  trial  is  given  without  discretion  on  the 
part  of  the  court  The  court  cannot  disre- 
gard the  verdict  nor  dlMbarge  the  Jury  be- 
fore verdict,  as  he  may  on  the  trial  of  an 
issae  out  of  diancery.  As  to  issues  out  ot 
chancery,  see  Miller  v.  Wills,  95  Ya.  337,  28 
S.  E.  837;  Catron  v.  Norton  Hardware  Oa. 
123  Va.  380.  96  S.  Bl  863.  The  statute  was 
probably  suggested  by  the  remarks  of  Judge 
Pendleton  In  Pryor  t.  Adams,  1  Call  (6  Va.) 
382,  1  Am.  Dec.  088.  In  that  case  it  U  said: 

"On  the  next  dsy,  Pendleton,  presidoit,  ob- 
served, he  was  apprehrasive,  that  when  speak- 
ing tbe  Jurisdiction,  yesterday,  be  ssid  that 
the  defendant  "may  by  plea  deny  the  fact,  and 
on  that,  ground  his  objection.  The  fact  thus 
pat  in  issue  is  to  be  tried,  snd  if  found  for  the 
d^endant,  liis  objection  operates,  if  found  for 
tbe  plaintiff,  tbe  question  occurs  whether  the 
fact  alleged  be  a  suflcient  ground  of  equity.' 
It  might  be  inferred  tiiat  he  thought  it  ought 
to  be  tried  by  a  Jury,  but  that  however,  was 
not  his  meaning,  for  he  meant  only  •that  it 
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AoDld  fc«  triad  loooEaiif  to  tiw  anul  ooona 
of  dumeny  mn— 

The  rerlaon  of  1819  manifestly  thought  the 
case  a  proper  one  for  a  Jury  trial  and  enacted 
that— 

"If  the  eomplainant  oonoelTea  any  plea  or 
danurrer  to  be  naoi^t,  eitber  for  the  matter  or 
manner  of  it,  he  may  set  It  down  with  the  derk 
to  be  BTKued;  or  If  he  thinks  tiie  plea  good,  bat 
not  tma,  he  may  take  inne  ap<m  it,  and  proceed 
to  trial  by  jory,  ae  haa  beeo  heretofore  need  in 
other  canaes  in  Chancery,  where  trial  hath  been 
by  jnry;  and  If,  thereupon,  tiw  plea  shall  be 
found  fdee,  the  conqAafaiant  ihall  hare  the  same 
advantages,  aa  If  it  bad  been  so  found  by  Terdiet 
at  common  law."  1  Ber.  Code  1810,  c.  66,  f 
07,  p.  216. 

This  section  Is  in  tlie  chapter  on  "Courts  of 
CSuincery."  The  same  identical  words  also 
aiq>ear  as  section  56  of  chapter  71  on  "Ooon- 
ty  and  Corporation  Coorts." 

Pleas  in  chancery  were  then  and  since  that 
time  seldom  used.  When  sndb  a  plea  was 
nsed.  It  was  goierally  to  present  some  single 
fiict,  Tltal  to  the  cause,  and  the  determina- 
tion of  whidh  would  «id  the  litigation  at 
once.  Vm  ezanqAe,  a  married  woman  was 
med  In  eqnlty  to  subject  lands  to  the  pay- 
ment of  a  debt  pElor  to  tlie  enactment  of  the 
married  women's  statute.  8be  simply  plead- 
ing corertore  and  Uie  idea  bebig  found  In  her 
fnTOT  ended  tbe  ease.  That  dass  of  cases 
aeema  jvoper  £or  a  jury  triaL  At  tlie  reriaal 
of  1819  the  8eotl<Hi  appears  as  sectlca  83  at 
diapter  171,  In  the  following  words: 

"A  phi  in  tilt  in  eqalty  may  take  issue  nixm  a 
plea  and  have  sndi  iMae  tried  by  a  jary.  If 
the  ]^ea  be  found  false,  he  shall  have  the  same 
adTantase  as  if  it  had  been  so  found  by  a  ver- 
dict at  law." 

At  the  rerlsal  of  1887  the  section  aK>earB 
as  section  3274  In  tbt  fbllowing  words: 

"A  plaintiff  in  equity  may  take  issue  npm  a 
plea,  and  either  party  may  have  sndi  Issue 
tried  by  a  Jury." 

This  section  omits  the  statranent  as  to  tlie 
effect  of  the  v^^ct  contained  in  the  previous 
statutes,  probably  because  unnecessary,  for 
Judge  E.  O.  Burks,  one  of  the  revisers,  speaks 
of  the  change  made  in  13ie  section  as  follows: 

"Under  the  former  law,  it  would  seem  that, 
if  a  plaintilf  in  eqnity  took  issue  upon  a  plea, 
he  only  could  have  such  issne  tried  by  a  Jury. 
This  is  changed,  so  as  to  allow  either  party  to 
have  such  trial."   Burks'  Address,  p.  SO. 

It  seems  reosonaUy  cratain  that  If  any 
othor  diange  was  intended  It  would  have  been 
mentioned. 

[2]  In  ttie  case  In  judgment,  there  was  a 
great  deal  of  testimony  on  tihe  subject  of  the 
*'domidle"  and  '^residence"  of  the  husband 
prior  to,  and  at  the  time  of,  the  Institntion 
of  the  suit,  and  mudi  of  it  was  of  a  conflict- 
ing nature.  It  was  ]^e-eminently  a  case  for 
a  jury  whose  finding  of  the  falsity  of  the  de- 


ftndant^s  ptoas  dunfld  give  Mm  **0w  same 
advantages  as  If  It  had  been  so  found  Iv  ver 
diet  at  law." 

[1, 4]  The  next  error  assigned  Is  fliat  tbe 
trial  court  erred  In  the  instructions  given  on 
the  trial  of  isanes  on  the  pleas  to  the  Juris- 
diction (a)  because  they  do  not  correctly  pro- 
pound 13ie  law  and  are  misleading,  Q>)  be- 
cause ttiey  conflict  with  instmctdons  given  for 
the  defendant,  and  (<d  because  tiiey  state  ab- 
stract pn^Moitlons  of  law  and  are  mislead- 
ing. The  court  gave  three  instructlfnis  for 
the  plaintiff  and  seven  tor  the  defaidant. 
Tbey  all  relate  to  edtber  or  both  of  the  But>< 
jecta  ot  "domidle"  and  "residoice^'*  questions 
often  arising  and  frequently  difficult  to  an- 
swer accnratdy.  What  constltates  eadi  has 
tern  very  fully  discussed  In  recent  opinions 
of  this  court,  and  we  have  nothing  new  to 
add  thereto.  Cooper  v.  C<Hnmouwealtti,  121 
Ta.  838,  93  8.  B.  680;  Williams  v.  Commcm- 
wealth,  116  Va.  272,  81  S.  B.  61.  No  one  of 
the  instructions  asked  for  by  the  plaintiff 
directs  a  verdict.  Instruction  Nol  1  was  on 
the  subject  of  what  constituted  residence. 
No,  2  was  dilefly  on  the  subject  of  what  con- 
stituted dooddle  and  who  has  the  burden  of 
proof  o6  an  auction  of  change  of  domidle, 
and  No.  3  dilefly  on  the  subject  of  the  effect 
on  dMnidle  of  an  absence  from  the  state  in 
discharge  of  duties  under  the  United  States 
govenunent  They  all  cootorm  substantially 
to  the  law  as  stated  in  the  cases  dted,  ttaough 
tbwe  sre  some  occasional  inaccuracies  of 
statemait  We  do  not  think,  however,  thafl 
the  Jury  could  have  been  misled  by  sudi  In- 
aocnrades.  None  of  them  Is  amenable  to  the 
objectifm  of  being  mere  abstract  proposlttons 
of  law.  They  bore  directly  upon  the  issues 
sutHuitted  to  the  Jury  and  there  was  anvle 
evidence  on  which  to  base  them.  Nor  do  we 
tiilnk  that  the^  omfllct  with  the  instructions 
glvm  for  the  deftodant  Tba  two  sets  of  in- 
structtons  presented  the  different  theories  of 
the  contesting  parties.  In  the  mass  of  evi- 
dence introduced  it  Is  not  always  possible  to 
introduce  It  all,  even  on  a  single  subject,  in  a 
single  InstmctioQ,  and  if  no  Instruction  were 
given  which  covered  the  omitted  evidence  It 
might  be  error;  but  this  question  does  not 
arise  where  the  different  theories  of  tlie  par- 
ties are  fully  presented  by  instructions  given 
at  the  instance  of  one  or  the  other  of  the 
parties  covering  all  of  the  mat^ ial  evidence 
in  the  cause,  as  was  done  in  this  case.  In 
Cbes.  ft  O.  B.  Co.  v.  McCarthy,  U4  Va.  iSl, 
188, 188,  76  S.  S.  819,  822,  it  Is  said: 

''Althou^  an  Instruction  standing  alone  may 
have  been  misleading,  the  verdict  of  the  jory 
wlU  not  on  that  account  be  set  aside,  where  it 
appears  that  the  objection  thereto  was  corrected 
by  other  instructions  given  by  the  court.  In 
other  words,  instructions  in  a  given  case  are  to 
be  read  as  a  whole,  and  when  so  read,  if  it  can 
be  seen  that  tiie  instruction  could  not  have 
mided  tlie  Jury,  their  verdict  will  not  be  dis- 
turbed, even  though  <me  or  more  of  the  instrue- 
tions  were  defective;  and  defects  in  one  in- 
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Btractton  may  bt  eared  by  a  correct  statement 
of  tiie  law  In  another.  Wash.,  etc.,  R.  Co.  v. 
Qnayle.  0S  Ta.  T41.  SO  S.  B.  801;  Adamson 
V.  Norfolk,  etb,  Oo^  m  Ya.  606,  69  S.  B. 
1065." 

In  the  case  In  ^dgment  we  do  not  think 
(ben  was  any  error  d  law  in  any  of  fhe 
iDBtmctiaiu  giren  for  Uie  plaintiff,  and  if 
there  was  any  deficiency  In  the  evidence  re- 
cited In  them  it  was  supplied  by  the  Instmo- 
Uons  given  fmr  the  defmdant  It  there  was 
error  of  law  In  the  Instmctlons  sivm  for 
the  defendant;  she  cannot  complain  of  It 
We  do  not  think  the  Jury  coidd  have  been 
misled  by  the  instmctlons. 
'  The  next  error  assigned  Is  Oiat— 

The  trial  "court  erred  In  overruling  ^e  mo- 
tlODs  of  the  defendant,  to  set  ande  the  verdict 
of  tba  Jury,  in  arrest  of  judgment  and  for  a 
new  trial,  and  in  entering  Judgment  on  the  ver- 
dict of  the  jury." 

[6]  There  was  no  error  In  overmllng  the 
motion  In  arrest  of  judgment  Suc^  ^  roo- 
ticm  lies  only  for  error  apparent  on  tti«  face 
of  what  Is  per  se  a  port  of  the  record  at 
common  law,  and  not  for  what  Is  placed  on 
the  record  by  bills  of  exception.  The  motion 
existed  at  common  law  before  bills  of  excep- 
tion were  authorized  by  statute.  See  Graves' 
Pleading,  89;  Ivanhoe  Furnace  Co.  v.  Crow- 
der,  110  Va.  387,  66  S.  E.  63. 

There  were  two  Issues  submitted  to  the 
jury:  First,  was  Qie  complainant  domiciled 
In  Virginia  for  one  year  next  before  the  in- 
stitution of  his  suit;  and,  second,  was  he  at 
the  time  of  instituting  his  suit,  to  wit,  on 
October  9,  1016,  a  bona  fide  resident  of  the 
city  of  Alexandria? 

[1]  Section  2259  of  the  Code  (1904)  de- 
clares that  no  suit  for  divorce  shall  be  main- 
tainable in  the  courts  of  this  ocMnmonwealth 
unless  -one  of  the  parties  has  l>een  domiciled 
in  the  state  for  at  least  one  year  preceding 
the  commencement  of  the  suit,  and  that,  If 
the  defendant  is  a  nonresident,  the  suit  may 
be  brought  in  the  county  or  corporation  in 
which  the  plaintiff  resides.  The  latter  pro- 
vision was  manifestly  a  mere  matter  of 
vome.  The  statute  draws  a  clear  distinction 
between  domicile  and  residoice,  and  it  seema 
dear  that  the  object  of  the  first  provision 
was  to  prevent  the  opening  of  the  courts  of 
this  commonwealth  to  mere  residents  and  to 
restrict  them  to  litigants  who  had  a  more 
permanent  identification  with  the  state  and 
the  welfare  of  Its  citizens.  The  words  "domi- 
ciled" and  "resident"  are  technical  words, 
and,  according  to  the  usual  rule  of  construc- 
tion of  statutes,  are  presumed  to  liave  been 
used  in  their  technical  sense.  This  Is  es- 
pecially true  where  both  words  are  used  In 
the  same  section  of  a  statute.  Bnt^  as  said 
In  Cooper  v.  Commonwealth,  supra; 

"Though  frequently  so  used,  *rc«tdenoe*  snd 
'domleilo'  are  not  synonymous  words  and  doml- 
dle  has  the  larger  significanee,   The  meaning 


of  the  word  re^enoe  depends  upon  tiie  subject- 
matter  and  connection  in  which  it  is  used.  In 
general  terms  it  may  be  said  to  be  the  dwelling 
place  of  a  person,  but  it  may  be  either  his  per- 
manent or  temporary  abode.  In  the  oonstmc- 
tloa  of  statutes,  the  meaning  ot  the  word  resi- 
dence depends  upon  the  context  and  purpose  of 
the  statute.  As  used  in  one  statute  it  may 
clearly  refer  to  a  mere  business  residence,  while 
as  need  in  another  it  may  just  as  dearly  refer 
to  domicile  as  technically  and  strictly  defined. 
In  determining  the  meaning  of  the  word  in  a 
pardimlar  statute,  the  legislative  purpose  and 
the  context  must  always  be  kept  in  view." 

Great  stress  is  laid  by  counsel  for  the  ap- 
pellee, Mrs.  Towson,  on  the  fact  that,  about 
the  time  this  suit  was  brought,  the  complain- 
ant registered  as  a  voter  in  Stafford  county 
and  voted  at  the  presidential  election  held 
November  7,  1016,  and  it  is  Insisted  that  be 
could  not  be  a  resident  of  the  city  of  Alex- 
andria at  the  time  of  the  Institution  of  his 
suit,  and  at  the  same  time  a  resident  df 
StafFord  county.  He  seems  to  Ignore  the  fact 
that,  while  a  man  can  have  but  one  domicile 
at  a  time,  he  may  have  bad  more  than  one 
residence  at  the  same  time.  In  the  Cooper 
Case,  supra,  we  held  that  Cooper  had  a  domi- 
cile and  also  a  domiciliary  residence  In  West 
Virginia,  though  his  actual  residence  and 
place  of  permanent  abode  for  the  time  be- 
ing was  at  Salem,  Va.  The  opinion  in  that 
case  is  very  full  and  InstmcttTe  on  this  8ut>- 
ject  Amongst  other  things,  it  is  said  In 
the  opinion: 

"The  residence  of  the  President  is  in  the 
White  House  at  Washington,  while  the  domicile 
of  the  incumbent  is  in  New  Jersey;  the  resi- 
dence of  ambassadors  during  their  terms  must 
be  at  the  capitals  of  the  foreign  countries  to 
which  they  are  accredited,  while  th^  domiciles 
remain  in  the  territory  of  their  own  govern- 
ments; many  other'  public  officials^  voluntarily 
or  because  required  by  law  to  do  so,  change 
their  residence  during  their  terms  but  retain 
their  original  domiciles,  in  which  they  continue 
to  exercise  their  ptditical  rights  during  their 
terms  and  to  which  they  return  at  the  expira- 
tion thereof;  and  many  other  persons,  tither 
for  pleasure,  health,  or  business  reasons,  have 
and  maintain  several  residences  while  they  re- 
tain and  csn  retain  but  one  domicile.  As  to 
all  of  these  classes  of  persons,  and  those  Includ- 
ed therein  are  numerous,  their  domiciles  deter- 
mine their  right  to  vote  as  well  as  the  situs  fOr 
taxation  of  their  intangible  property." 

The  opinion  in  the  Cooper  Case,  supra,  also 
quotes  at  length  from  the  opinion  of  Kelly, 
J.,  now  a  member  of  this  court,  but  then 
judge  of  the  corporation  court  of  the  city  of 
Bristol,  in  Bruner  v.  Bunting,  15  Va.  Law 
Reg.  616,  in  whldi  Judge  Kelly  held  that, 
within  the  meaning  of  the  Virginia  election 
laws,  domicile  carried  with  It  what  may  be 
called  legal  residence,  or  all  the  residence 
necessary  to  eatltle  a  party  to  vote,  and  this 
we  understand  to  be  the  general  rule  avail- 
ing elsewhere.    Lankford  t.  OeMiart,  130 
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Ma  82  S.  W.  1127. 51  Am.  St  Bep.  S8B ;  9 
B.  O.  If.  II  47,  4»,  and  cases  dted.  Indeed, 
we  do  not  understand  counsel  for  tlie  a^l- 
lee  to  den7  that,  If  the  facts  JusUfled  It,  the 
complainant  conld  bare  shown  that  be  had 
retained  his  domicile  In  Stafford  county  with 
the  right  to  vote  there,  and  at  the  same  time 
have  had  a  residence  for  other  purposes  In 
the  city  of  Washington,  D.  0.  He  did  not 
object  to  the  admissibility  of  the  evidence  to 
prove  these  facts,  but,  on  the  contrary,  took 
evidence  In  rebuttal,  and  argued  strenuously 
to  show  that  the  complainant  had  not  ee- 
tnblished  them.  If  the  complainant  conld 
have  a  domiciliary  residence  in  StafTord 
county  with  the  right  to  vote  there,  and  at 
the  same  time  a  residence  for  other  purposes 
in  the  city  of  Washington,  D.  O.,  why  ooifld 
not  tbe  latter  residence  have  Just  as  well 
been  in  Alexandria  as  In  Washlngtw?  If 
it  was  cheaper  to  live  In  Alexandria,  or  If 
for  any  other  reason  the  complainant  pre- 
ferred to  reside  there,  what  difference  could 
it  make  to  the  state  of  Yli^nia?  What  dif- 
fer^ice  couid  it  make  to  the  state  whether 
the  suit  for  divorce  was  brought  In  the 
city  of  Alexandria,  or  in  the  county  of  Staf- 
ford?  The  state  was  careful  to  provide  that 


[I]  UpoD  the  merits  of  the  case  not  ft 
great  deal  need  be  said.  In  the  suit  between 
the  same  parties  in  the  District  of  Columbia, 
this  same  tronUe  between  the  husband  and 
vrlfe  was  folly  Investigated.  The  witnesses 
were  brought  before  the  Judge  and  testified 
ore  tenns.  After  a  review  of  all  the  testi- 
mony in  an  elaborate  written  opinion,  which 
evld^ce  and  opinion  were  made  part  of  the 
record  In  this  case  by  consent  of  parties,  be 
entered  a  decree  that  the  wife  had  not  sus- 
tained her  <diarge  of  cruelty  on  the  part  of 
her  husband  and  was  not  entitled  to  a  di- 
vorce on  that  account  In  the  case  before  us, 
the  desertion  <hi  the  part  of  the  wife  Is 
admitted;  but  she  claims  U  was  Justified  by 
reason  of  his  cruel  treatment.  She  now  de- 
dares,  that  the  separation  Is  final  and  that 
she  would  not  return  to  live  with  him  even 
'In  the  White  House." 

In  Alklre  v.  Alklre^  88  W.  Ta.  S1T»  U  8. 
B.  11,  It  is  said: 

"According  to  the  weight  af  anthority,  and 
-what  seems  to  be  the  only  safe  and  practicable 
rule,  the  justifiable  caoae  which  will  excuse  one 
of  the  parties  for  leaving  the  other  mast  be  mch 
conduct  as  could  be  made  the  foundation  of  a 
judidal  proceeding  for  divorce  a  mensa  et  thoro. 
Its  courts  should  not  be  open  to  Wits  for  dl-  short  of  such  conduct  wOl  Justlftr  a 

wtUfnl  separatim  or  a  oontinnaiice  of  It  The 
interests  of  sodety,  the  happiness  of  the  par- 
ties, and  the  welfare  of  families  demand  sodi  a 
rule.   Separation  is  not  to  be  tolerated  for  light 


Torce  at  the  instance  of  mere  reddrats,  and 
confined  their  cognizance  to  cases  where  "one 
of  the  parties  had  been  domiciled  In  this 
state  for  at  least  one  year  preceding  the 
commencement  of  the  suit,"  but,  having  done 
this.  It  then  gave  a  choice  of  venues  for  the 
salt.  In  the  matter  of  venue  the  state  was 
not  particularly  Intoi'osfed  further  than  to 
provide  for  the  convenience  of  those  to  whom 
the  courts  were  open.  Having  tendered  the 
Jurisdiction  of  the  courts  to  a  certain  class 
of  litigants,  It  was  immaterial  to  the  state 
in  what  locality  that  Jurisdiction  was  exer- 
daed.  It  did,  however,  fix  the  venue  of  such 
suits,  and  this  venue  must  be  followed  If  the 
defendant  objects  to  any  o'ther.  Whether 
or  not  the  complainant  followed  the  venue 
fixed  by  the  statute  was  a  question  of  foct 
which  the  verdict  of  the  Jury  answered  In 
the  affirmative  upon  ample  evidence  to  bui>- 
port  their  verdict  and  that  Is  conciuslve. 

17]  The  sixth  instruction  given  for  the  de- 
fendant is  In  conflict  with  the  views  herein- 
before, expressed,  and  was  therefore  errcme- 
ous;  but  the  error  was  harmless.  The 
plaintiff  cannot  complain  because  the  verdict 
was  in  bis  favOT,  and  the  defendant  cannot, 
as  it  waa  given  at  her  request.  Under  the 
circumstances,  neither  party  Is  hurt  by  It. 
The  drcult  court  did  not  commit  any  error 
**lik  altering  up  judgment  on  the  verdict  of 
tbe  Jury  before  a  hearing  of  the  case  upon  its 
merftiL."  The  (Mendant  called  in  question 
the  Jnrladlctlon  of  the  court  by  ber  pleas, 
and  it  was  proper  to  settle  that  question  be- 
fore proceeding  to  hear  the  cause  oa  Its 
merits. 


canses,  and  all  causes  are  light  which  the  law 
does  not  recognise  as  grounds  for  divorce.** 


In  Crounse  v.  Crouuse,  108  Va.  108,  00  8. 
E.  627,  it  was  beld  that  desertion  one 
consort  of  the  other  can  only  be  Justified  by 
showing  such  conduct  on  Che  part  of  the  de- 
serted party  as  would  entitle  the  other  to  a 
divorce  a  mensa.  and  that  nothing  diort  (tf 
this  will  justify  a  willfal  desertion,  or  a  con- 
tinuance of  it 

[I]  The  decree  of  the  Supreme  Obmt  of 
the  District  of  Ctdumhia  Is  binding  on  the 
parties  to  this  suit,  and,  as  that  decree  holds 
that  the  conduct  of  the  busbsnd  was  not 
such  as  to  oititle  the  wife  to  a  divorce  a 
mensa.  It  follows  that  the  desertlan  1^  tbe 
wifb  and  her  eonUnnnnoe  of  it  are  wnmgfut 
That  questi<ni  Is  res  Judicata.  The  dtnatlon 
then  ts  this:  The  wife  admits  the  desertion 
and  dedares  that  her  determlnattoD*  not  to 
return  to  lier  husband  Is  irrevocaUe,  and  it 
haa  bera  Judicially  determined  In  a  suit  be- 
tween the  same  parties  that  this  deserticm 
and  Its  continuance  is  wrongful,  and  that 
the  wife  is  not  entitled  to  a  divorce  on  account 
of  the  allied  misconduct  of  ber  husband. 
Under  the  drcumstancea,  it  Is  unnecessary 
to  cmsider  the  evidence  adduced  In  the  pres- 
ent suit  There  was  no  error  In  decreeing 
the'  divorce  to  the  husband  on  the  ground  of 
deaerti<Hi. 

The  decree  of  the  trial  court  makes  no 
order  as  to  the  custody  ot  the  infant  a  boy 
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now  about  18  yean  <rf  age,  and  we  are  not 

asked  to  make  any. 

Under  the  drcomstances  of  the  case,  a  de* 
cree  wUl  be  entered  here,  affirming  the  d^ 
cree  of  the  drcolt  oonr^  bat  avardlne  costs 
to  the  appellant 

Affirmed. 

(126  Va.  657) 

UPTON  ft  WALKBB  t.  B,  D.  HOLLOWAY 
ft  GO. 

(Supreme  Oonrt  oC  Appeals  of  'nrginia.  Jan. 

22,  1020.) 

1.  Affbai.  Ann  xBBon  «s»1002— X^Nnnro  on 

OOrTFUOTIKQ  ETIDENCE  COHOLUSm. 
Finding  of  jury,  based  on  couflietlng  ari- 
dence,  is  condusiTe  on  appeal. 

2.  Tbux  9s92S2(2)— Insnuonmra  TiNmoEB- 

aur   WBXBB  XVXDXKOB  SDFPOBmiO  TBMU 

uraunxczxiiT  to  mnraiN  vKsnioT  rouiTDEn 

THSBKOir. 

Since  the  repudiation  in  tiila  state  of  the 
scintilla  doctrine.  It  is  no  longer  necessary  to 
give  an  instmodon,  where  the  evidence  to  sup- 
port it  is  such  that  a  verdict  founded  upon  It 
could  not  be  maintained. 

8.  Ooimucm  «=s>97^)— BATmoA-noir  httvt 

U  WITB  FUXX  KirOWXJEDU. 

The  rule  tint  no  man  will  be  held  bound  by 
a  waiver  of  his  :AghtM,  unless  it  plainly  appears 
he  had  full  knowledge  of  them  and  a  distinct 
iatention  to  waive  them,  applies  to  ratification 
of  a  voidable  contract,  which  lnv(dvea  a  waiver 
of  objection  to  diat  whidi  rendered  tlie  contract 
voidat>la^  ■ 

4.  CoMTBAon  ^=994(6i)— Raqmsmcfl  or  ie»* 

BEPBESEKTATXOir  TO  ATOID  OONTBAor  VTATED. 

In  order  that  a  mlsrepresttitatlon  be  suffi- 
cient to  avoid  a  contract,  it  must  not  only  have 
been  false,  hot  must  have  been  believed  to  be 
true  by  the  other  party. 

5.  Sales  «»421— Bvidbitob  ov  DBixnDAnT'B 
XNowixnax  of  fbaud  at  olaihbd  batxvi- 

GATZOH  or  OOHTRACT  IHBITTTICIKnT  TO  BS- 
qUIBI  IffBlBUCTlOET  AB  TO  XATmCIATIOIC. 

In  an  aetton  for  defendants  breadi  of  con- 
tract to  deliver  oate  and  bran,  defended  on  the 
gronnd  that  jtlaintiCs  had  falsely  represented 
to  defendant  that  a  government  contract  for 
supplying  feed  had  been  awarded  them,  evidence 
as  to  defendant's  knowledge  of  the  fraud  at  the 
time  he -wrote  a  letter  relied  on  by  plaintiffs 
as  a  ratification  iA  the  contract,  held  to  amount 
only  to  a  sdntilla  of  evidence^  so  that  it  was 
not  error  to  fail  to  instruct  as  to  rattfication 
by  defendant. 

Error  to  Glrcnlt  Court  <tf  City  of  Newport 
News. 

Action  by  Upton  ft  Walker  against  B.  D. 
Hi^loway,  doing  business  under  the  style 
of  R.  D.  Holloway  &  Co.,  with  cross-d«nand 
by  defendant  Judgment  for  defendant,  and 
Idalntlff  brings  eiror.  Affirmed. 


Uptm  ft  Walker  l«onght  an  action  of  as- 
sumpsit against  B.  D.  Holloway,  doing  busi- 
ness under  the  atyle  of  B.  D.  Holloway  ft 
Co.,  and  there  was  a  judgment  for  the  de- 
fendant, to  which  this  writ  of  error  was 
awarded.  The  parties  occupy  the  same  re- 
lation to  each  other  In  this  court  that  they 
occupied  in  the  trial  court 

The  United  States  government  In  Novem- 
ber, 1917,  called  for  bids  for  large  quanti- 
ties of  oats  and  bran  for  the  embarkation 
camp  at  Newport  Nevre,  Va.  The  bids  were 
to  be  opened  on  Jfovember  15th.  The  plain- 
tiffs, who  were  wholesale  dealers  at  New* 
port  News,  desiring  to  make  a  bid  for  these 
sui^Ues,  applied  to  the  defendant,  a  whole- 
sale broker  in  such  sni^Ues,  for  a  one-day 
option*  at  stated  prices,  on  such  supplies,  and 
it  was  given.  When  the  bids  were  opened. 
It  was  found  that  the  plalnUffd  w»e  tba 
lowest  bidders,  and  It  was  supposed  the 
contract  would  be  awarded  to  them.  It 
seems  fairly  plain  that  both  parties  under- 
stood that  the  opUon  was  requested  and 
given  to  enable  the  plaintiffs  to  make  a 
bid.  The  call  for  bids  required  deUvoieB 
at  Newp<vt  News,  Supplies  ot  this  nature 
had  to  be  purcbased  elsewhere  and  tran^rt- 
ed  to  Newport  News,  and  the  United  States 
government  had  practically  laid  an  embargo 
on  private  ahliMnentB,  so  that  the  dealers  in 
such  supplies  tn  the  Western  states,  from 
which  the  great  bnlk  of  them  had  to  come, 
would  not  sell  and  deliver  them  In  ocnsldei^ 
able  quantities,  exoq>t  to  pnxcihaserB  tor  tba 
use  of  the  goranment,  who  could  furnish 
a  government  permit  fbr  speedy  sh^ment 
On  November  19,  1917.  Just  four  days  aftur 
the  Uds  were  opened,  the  defendant  mtered 
into  a  written  contract  with  the  plain  tiffs  to 
fonddi  them  132  carloads  of  oats  at  74  onts 
per  bushel  and  16  carloads  of  bnm  at  fSe 
per  ton.  Hiete  Is  BoiooB  conflict  In  the  taa- 
timony  as  to  what  todc  place  whoi  Oils  etm- 
tract  was  entered  Into,  and  Immediate  pre- 
ceding that  time;  the  plaintiffs'  testimony 
Showing  that  they  stated  to  the  deteodant 
that  tbey  were  the  lowest  Mddtts,  though 
the  cootract  had  not  been  actnally  mad^ 
but  that!  they  would  take  tbe  oats  and  bran, 
wheth»  they  got  the  contract  or  not,  and  the 
defoidanf s  testimony  stwwlng  that  the  plaln- 
tifCs  stated  to  the  defendant  that  they  had 
obtained  the  contract  with  Hie  govOTunent, 
and  that  he  was  ignorant  of  anything  to  the 
contrary.  After  this  contract  was  entered  in- 
to, t2ie  defendant  made  purchases  In  Ohio  to 
liable  him  to  fulfill  his  (^ligation,  and  tlie 
sellers  there  were  urging  him  to  send  on.  the 
government  permit  for  transportation,  or 
the  "sCTlal  number'*  of  the  contract,  so  as 
to  enable  them  to  promptly  forward  the 
supplies,  and  thus  avoid  warehouse  or  stor- 
age charges,  and  the  defendant  claims  that 
be  made  similar  demands  upon  the  plalnttSa, 
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and  the  iilaliitlffa  promised  compliance  from 
day  to  day.  As  the  OHitract  between  the 
plaintiffs  and  the  goTemment  had  not  In 
fact  been  entered  Into,  they  could  not  fur- 
nish the  permit;  but  the  defendant  claims 
that  be  was  Ignorant  of  this  fact,  and  expect- 
ed dally  that  the  plaintiffs  would  famish  the 
permit  to  him,  so  that  he  coold  forward  It 
to  his  shippers.  Finally,  on  the  29th  of  No- 
vember, the  goremment  rejected  the  bid  of 
tiie  plaintlffis,  and  gave  notice  that  it  would 
accept  bids  on  November  30th,  for  practically 
the  some  sui^lles  mentioned  in  the  first  call. 
The  plaintiffs  were  again  bidders  for  the 
same  amount  of  supplies  as  they  bad  Md 
for  nnder  the  first  call,  but  at  Increased  pric- 
es. The  plaintiffs  were  again  the  lowest 
btddetB,  and  the  ocmtract  was  awarded  to 
litem,  and  was  subsequently  executed  by 
tiuxn.  In  the  meantime,  to  wit,  <m  November 
28th,  the  defendant  left  for  Oklahoma  on  a 
iHmtlng  trip,  whoe  tie  ronalned  for  two 
weeks,  vetnridng  about  the  middle  of  Do* 
cember.  At  the  time  he  left  Virginia  the 
defoidant  testified  that  he  did  not  know  of 
the  rejection  of  the  bid  of  the  iriaintlffs  under 
first  call,  nor  of  the  call  by  the  govern- 
ment fOT  new  bids.  When  the  defendant 
went  to  Oklahoma,  he  left  an  agent,  W.  B. 
Vassar,  in  dberge  of  crataln  porti(H»  of  Ills 
business. 

On  December  4th,  Vassar  wired  thedefeod- 
•ut  that— 

"Walker  got  the  last  contract  and  is  after  me 
aboat  tke  goods  you  sold  him,  but  have  done 
notiUng  Tet  Tour  last  intimation  was  that 
jDu  wonM  cancel  as  he  did  not  famidi  contract 
number.  Will  wait  to  hear  from  you  befMre  I 
ddtm  aBytUnf." 

After  the  return  of  the  defendant  from 
Oklahooaa,  to  wit,  on  December  17,  1917,  the 
plaintiffs  addressed  to  him  a  written  com- 
muni  cation  "referring  to  your  contract  dated 
November  19,  1917,"  and  giving  directions  as 
to  the  quantities  and  times  for  delivery  of 
the  suii;>lies  mentioned  In  the  contract  To 
this  the  defendant  replied  on  December  18, 
1917,  as  follows: 

"Your  favor  of  December  17th  la  received. 
The  same  shall  have  oar  attentioa  at  the  prop- 
er time." 

On  the  next  day  the  defendant  repudiated 
the  contract  on  the  ground,  as  he  states,  that 
the  plaintiffs  had  defrauded  him  and  obtain- 
ed the  contract  by  false  representations,  and 
fbat  he  did  not  consider  himself  bound  by 
it  and  wonld  not  deliver  a  pound  of  the  oats. 
The  plaintiff,  being  under  obligations  to  the 
government  to  deliver  the  oats  and  bran  at 
specified  times  and  prices,  went  upon  the 
market  and  bought  them  at  advanced  prices, 
and  charged  the  difference  to  the  defendant. 
This  difference  amounted  to  $59,668.18,  for 
w^lch  the  present  action  was  brought 

About  Deconber  IB,  1917,  beton  defendant 


alleges  he  first  discovered  the  fraud,  he  ob- 
tained from  the  plalntUFs  $10,774.40  for  eight 
carloads  of  oats  then  on  the  railroad'  tracks 
In  Newport  News,  which  was  the  value  of 
the  oats  at  74  cents  per  bushel.  After  the 
alleged  discovery  of  the  fraud,  the  defendant 
refused  to  deliver  these  oats,  but  was  com- 
pelled by  the  government  to  deliver  them, 
without  passing  upon  the  rights  of  the  par- 
ties, or  prejudicing  them  In  any  way.  Be- 
tween November  19,  1917,  and  December  15, 
1917,  oats  advanced  In  price  on  the  market 
from  74  cents  a  bushel  to  96  cents  a  bushel, 
making  a  difference  on  the  eight  cars  of 
$3,067.60.  T^e  defendants  denied  any  liabil- 
ity under  the  contract  of  November  19,  1917, 
on  the  ground  of  fraud  and  false  representa- 
Uma  in  its  procurement  and  also  filed  a 
special  jflea.  under  section  8299  of  the  Code 
(1904),  claiming  a  recovery  over  against  the 
plaintiffs  of  the  sum  of  $3,057.60  aforesaid, 
for  advance  In  the  price  of  the  ^ght  carloads 
of  oats.  The  plaintiffs  denied  all  fraud  and 
false  representations,  and  further  insisted 
that  if  there  had  been  any  such,  the  defend- 
ant with  full  knowledge  thereof,  had  subse- 
quently Tatmed  the  contract  The  Jury  found 
for  the  defendant  on  both  defenses  offered  by 
him,  and  rendered  a  verdict  in  his  favor 
for  the  sum  of  $3,057.60.  It  Is  admitted  by 
the  plaintiffs  that  the  verdict  is  foi;  the  cor- 
rect amount,  If  the  finding  of  the  Jury  is  cor- 
rect on  the  qae6tl(m  of  fraud  and  ratification. 
Othw  facta,  as  far  as  necessary,  are  given  Jn 
the  opinion  of  the  court 

Lett  ft  Haaslek  of  Newpt^t  News,  and 
Tbos.  H.  WUlcoz,  at  Norfblk,  for  xAaintUE  In 

Jna  N.  SdH«U,  Jr.,  of  Nvfolk,  and  S.  R. 
Buxton  and  Nelms,  Colonna  &  UcMurran, 
all  ot  Newpcvt  News,  tar  d^andant  In  uxor. 

BDRKS,  3^  after  maUnff  the  tongfOng 
statement,  d^vared  flie  oidnion  of  the  court 

[1]-aSM  evidence  on  subject  (tf  ttavA 
In  tbe  procoremait  of  tbo  contract  belnc  coBr- 
fllcUng,  tlie  finding  of  the  Jnty  on  that  sub- 
ject Is  final  and  conduslve,  and,  even  if  t3w 
case  had  to  be  reversed  on  other  grounds, 
this  finding  would  not  be  distorlKd  nnder 
the  provlsteu  ot  secticm  6Sfl6  of  the  new 
Code.  Bnt  that  finding  la  not  assigned  as 
error  In  the  petition  for  writ  of  error,  and 
will  be  acc^vted  as  oonect  In  the  fnrtber 
consideration  of  13»  cue.  Tbe  only  errors 
assigned  are  ttie  givlns  to  the  Jury,  at  tbe 
request  of  the  def^dant,  of  InstroctlCMU  2, 
8,  and  6,  and  the  refusal  of  the  court  to  set 
aside  the  verdict  on  the  ground  of  misdi- 
rection of  the  jury.  As  the  same  alleged  er- 
ror Inheres  in  all  three  instructions  and  in 
both  motl<ms,  the  case  will  be  fully  dlsi)osed 
of  by  considering  the  objection  to  only  one 
of  the  instructions. 

Instmctlim  No.  2,  given  for  ttie  defendant; 
was  as  follows: 
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rrbe  omrt  inatnicts  tih«  Jury  Oat  If  tiiej 
•hall  believe  from  the  evidence  tiiat  HoUoTray 
vac  led  into  making  his  contract  with  Upton 
&  Walker  on  the  19th  of  Noyember  by  reason 
of  any  representation  by  Walker  to  tiie  effect 
that  Walker  &  Upton  had  been  the  successful 
biddors  at  the  bidding  of  November  l&th,  and 
had  been  awarded  a  ctmttai^  to  famldi  the  gov- 
ernment with  oats  and  bran,  and  that  auch  rep- 
resentation waa  material,  they  mttit  find  for 
the  defendant." 

The  objection  urged  against  the  instruction 
Is  that  it  takes  only  a  partial  view  of  the  evi- 
dence, and  directs  a  verdict  for  the  defend- 
ant, if  the  Jury  believe  that  the  fraud  In  the 
procurement  of  the  contract  was  proved,  and 
wholly  Ignores  the  other  contention  of  the 
plaintiffs  that  they  were  entitled  to  recover, 
notwithstanding  the  fraud,  If,  with  knowl- 
edge of  the  fraud,  the  defendant  ratified  the 
contract  The  plaintiffs  further  contended 
that.  If  the  omission  of  any  reference  to 
ratiflcatlon  produced  a  conflict  between  the 
instructl<ms  given  for  the  idalntlCFs  and  the 
defendant,  respectively,  they  were  entitled 
to  a  new  trial  on  account  of  such  conflict  A 
number  of  decisions  of  this  court  were  dted 
for  t>otb  propositions,  but  it  will  not  be  nec- 
essary to  cite  them.  The  jury  was  fully 
instructed  on  the  subject  of  ratification  in 
the  instructions  given  at  the  Instance  of  the 
plaintlfTs. 

The  defendant,  while  not  conceding  the 
application  of  either  of  the  above  legal  prop- 
ositions to  this  case.  Insisted  that  there  was 
no  evidence  in  the  cause  upon  which  to  base 
an  Instruction  on  the  subject  of  ratifica- 
tion, and  hence  there  was  no  error  in  fail- 
Ing  to  make  any  reference  to  It  In  the  InBtnic- 
tions  given  at  the  Instance  of  the  defoidant 
The  plaintiffs  Insisted  that  there  was,  and  to 
this  gnestion  much  of  the  argument  of  coun- 
sel, both  oral  and  printed,  waa  addresBed. 

[2]  Since  the  repudiation  In  this  state  of 
the  sdatilla  doctrine,  it  is  no  longer  neces- 
sary to  give  an  Instruction  where  the  evl- 
denoe  to  support  It  Is  such  that  a  verdict 
founded  upon  It  could  not  be  maintained. 
Ches.  &  O.  Ry.  Co.  v.  Stock,  104  Va.  97.  51 
S.  D.  161.  In  other  words,  If  an  Instnictlmi 
is  asked  which  correctly  imv)ound8  the  law. 
it  should  be  given,  If  there  Is  sufficient  evl- 
dence  In  the  cause  to  sui^rt  a  verdict  found 
in  accordance  therewith.  If,  bowera',  the 
situation  Is  such  that  a  verdict  in  accordance 
with  a  proposed  Instruction  would  have  to 
^e  set  asid^  either,  because  without  evidence 
to  support  It,  or  plainly  contrary  to  the  evi- 
dence, then  the  instroctlon  should  be  refused. 
Trotter  v.  Da  Pont  0&,  124  Va.  680;  98  S.  B. 
021. 

[3]  If  fbexe  was  not  sufficient  evidence  In 
this  cause  to  sustain  a  verdict  in  favor  of  the 
plaintiffs  on  the  questicra  of  ratification,  then 
there  was  no  error  In  the  Instruction,  and 
the  Judgment  of  the  trial  court  should  be 
affirmed.  Batiflcatlon  of  a  roidable  contract 


InTolves  a  waiver  of  objectlan  to  Chat  wbldk 
rmdered  tba  coDtmct  voidable,  bat  no  man 
will  be  held  bound  by  a  waiver  of  Us  rl^ts, 
unless  It  plainly  appears  that  he  has  foU 
knoiriedge  at  his  rights  and  a  distinct  in- 
tention to  waive  tbem. '  It  Is  said  tlwi>— 

••When  the  original  transaction  is  infected 
with  fraud,  the  confirmatiou  of  it  is  so  tncon- 
idstent  with  justice  and  so  likely  to  be  accom- 
panied with  imposition,  that  the  courts  watch 
it  with  the  utmost  strictness,  and  do  not  allow 
it  to  stand  but  on  the  clearest  evidence."  Wil- 
son V.  Carpenter.  91  Va.  183,  21  B.  E.  243,  60 
Am.  St  Rep.  824;  Montague  v.  Massey,  76 
Va.  307. 

The  i^alntUTs  claim  that  the  contract  was 
ratified  by  the  defendant's  letter  to  th^  of 
December  18, 1917.  They  had  written  to  him 
the  day  before,  specifically  referring  to  the 
contract  of  November  19,  1917,  requeetlng 
delivery  of  the  oats  and  bran  In  certain 
quantities  and  on  oertain  dates  ssedfled  in 
their  letter,  and  on  the  next  day  he  r^Ued, 
saying: 

"Your  favor  of  December  17th  Is  received. 
The  same  shall  have  our  attention  at  the  proper 

time." 

This  la  the  only  ratification  relied  on  by 
the  plaintiffs,  and  It  may  be  conceded,  as  the 
defendant  did,  that  it  was  adequate  for  the 
purpose,  provided  the  plaintiffs  could  show 
that  at  that  time  the  defendant  had  knowl- 
edge of  the  fraud  which  had  been  peri»etrated 
upon  him  In  the  procurement  of  the  con- 
tract All  of  the  other  evidence  of  the  plain- 
tiffs on  this  subject  was  directed  to  the  es- 
tablishment of  knowledge  on  the  part  of  the 
defendant  at  the  tiLme  he  wrote  that  letter. 

[4]  In  order  to  show  Imowledge  on  the  part 
of  the  defendant,  the  plaintiffs  introduced- 
several  witnesses  who  testified  that  at  the 
time  of  making  the  contract  Mr.  Walker,  a 
member  of  the  plaintiffs'  firm,  stated  to  the 
defendant  that  the  plaintiffs  had  the  lowest 
bid.  though  the  contract  had  not  been  let,  and 
that  they  would  take  the  supplies  motioned 
in  the  contract,  whether  they  got  the  contract 
or  not  These  statements  all  refer  to  the  time 
of  the  making  of  the  cfflitract,  and  cannot  be 
evidence  of  ratification  of  a  contract  obtained 
by  fraud.  If  the  facts  be  in  accordance  with 
the  statements  of  these  witnesses,  then  there 
was  no  fraud  in  the  contract,  and  there  waa 
nothliv  to  be  waived  or  ratified.  All  of  the 
cases  agree  that.  In  order  for  a  misrepresmta- 
tlon  to  be  sufficient  to  void  a  omtract,  it  must 
not  only  have  been  false,  but  must  have  been 
believed  to  be  true  by  the  other  party.  It» 
In  fact,  the  defendant  knew  that  the  plaintiffs 
did  not  have  the  contract  he  could  not  have 
believed  to  the  contrary,  as  no  one  can  helieve 
that  to  be  true  which  he  knows  to  be  false;. 
So  that  the  statements  of  the  witnesses  as  to 
what  occurred  at  the  time  of  the  making  ot 
the  contract  are  not  evidence  of  ratlficatloD 
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of  Out  contneC  wblch  the  verdict  ot  the  Jury 
ascertained  to  hare  been  obtained  by  fraud. 
This  finding  of  the  Jury  ia  not  excepted  to  and 
must  be  accepted  aa  true.  The  testimony, 
therefore,  with  reference  to  what  took  place 
at  the  time  of  the  making  of  the  contract  may 
be  laid  out  of  c(Huideratioa  on  the  question 
of  ratlQcatlon. 

It  Is  next  sought  to  prove  knowledge  on  the 
part  of  the  defendant  by  showing  that  Vassar 
Knew  that  the  plaintiffs*  bid  of  November  id, 
1917,  had  been  rejected,  and  that  he  had  com- 
municated that  fact  to  the  defendant.  To 
establish  this  fact  the  plalntUfs  relied  upon 
tbe  telegram  dated  December  4,  1917,  which 
was  sent  by  Vassar  to  the  defendant  while 
be  was  in  Oklahoma  on  his  hunting  trip. 
Vassar  was  not  the  genera!  agent  of  the  de- 
fendant, nor  did  he  have  anything  to  do  with 
the  contract  of  the  plaintiffs,  except  to  carry 
out  Buch  specific  orders  as  the  defendant  mlgnt 
give  him.  It  is  not  claimed  by  the  plaintiffs 
that  the  knowledge  of  Vassar  was  Imputed  to 
the  defendant,  but  that  he  communicated  the 
knowledge  which  he  had  on  the  subject  to  the 
defendant  In  tbe  telegram  aforesaid.  This 
tel^am  waa  in  tiie  following  words: 

"Walker  got  the  lut  ccmtract,  and  Is  after 
ne  abont  the  goods  you  acdd  him,  but  hava  done 
nothing  yet.  Tour  last  indmatitm  was  that 
you  would  canod  as  he  did  not  famlA  con- 
tract number.  Will  wait  to  hear  from  yea 
before  I  deliver  him  anything.  Did  not  call 
4ames  about  selling  oats  as  I  sold  Hideo  the 
■evenly-Sve  thousand  at  seventy-seven  and  wired 
shippers  bis  contract  number  before  they  can- 
cdcd  and  got  his  check  for  profit.  No  oats  on 
inspection  trade  yet.  Answer  so  I  wfll  know 
whether  to  get  government  order  for  cars  on 
Walker's  contract  number.  Will  not  do  any- 
thing ontll  I  hear  fnnt  yoo." 

Tbe  defendant  1^  Tlrglnla  for  Oklahoma 
on  November  28,  1917.  The  plaintiffs'  bid 
at  November  18  was  not  r^ected  until  Movem- 
bee  29th,  BO  that  it  was  Impossible  for  the  de- 
fendant to  have  known  of  the  rejection  of  the 
bid  before  be  left  Virginia,  and  he  testifies 
most  posltlTciy  that  he  knew  nothing  ot  tbB 
rejection  of  tbat  bid.  He  had  been  dally  ex- 
pecting a  shipping  permit  to  be  famished  him 
by  tbe  i^lntlffs,  and  while  at  the  station 
starting  cm  his  Mp,  be  tc^d  P.  W.  Hlden  to 
Inform'  Vassar,  unless  this  permit  was  fur- 
nished by  tbe  plaintiffs,  that  Vassar  should 
8^1  tbe  oats  to  blm,  Hlden.  This  statement 
was  in  exact  accord  wltb  the  testimony  of 
the  defoidant  that  he  had  beoi  urging  the 
plaintiffs  to  furnish  the  permit,  and  had  been 
promised  it  from  day  to  day,  and  waa  expect- 
Ing  it  from  them.  The  defendant  testified 
that  when  be  received  this  telegram  he  sup- 
posed that  Vassar  referred  to  the  ctmtract  ot 
November  IStb,  as  that  was  the  last  contract, 
and  the  only  contract  of  which  he  had  any 
knowledge ;  tbat  be  knew  nothing  of  tbe  bid  of 


November  80th.  This  statement  accords  with 
other  facts  shown  in  the  case.  While  Vassar, 
in  sending  tbe  telegram,  had  In  mind  the  bid 
of  November  30th,  there  was  nothing  on  the 
face  of  the  tdegram  to  Indicate  that  fact,  and 
the  d^endant  was  In  entire  Ignorance  there- 
of; nor  did  the  defendant  obtain  any  other 
information  on  the  aubjecti  until  after  bis 
letter  of  December  18th  had  been  written  and 
delivered.  On  tbe  morning  of  December  19tb 
he  learned  for  the  first  time  that  there  had 
been  a  second  bidding  and  that  the  plaintiffs 
had  been  awarded  the  contract  under  that 
bid.  He  then  promptly  repudiated  the  con- 
tract and  refused  to  furnish  any  supplies 
thereunder.  It  Is  not  deemed  necessary  to  re- 
cite the  evidence  In  detail,  which  Is  lengthy; 
but  we  have  been  unable  to  find  anything  In 
the  langnage  of  the  telegram  and  the  evidmce 
relating  thereto,  which  would  Justify  the  jury 
In  finding  that  the  defendant  knew  of  the 
plaintiffs'  fraud  at  the  time  he  wrote  the 
letter  of  December  18,  1917. 

The  plaintiffs  also  endeavored  to  show 
knowledge  on  the  part  of  the  defendant  by 
proving  that  Vassar  had  ascertained  on  No- 
vember 28th  that  the  plaintiffs  had  not  se- 
cured the  contract,  and  that  he  Informed  the 
defratdant  thereof  two  or  three  days  later. 
Vassar  testified  that  he  learned  on  the  28th  of 
November  that  tbe  contract  had  not  been 
awarded,  and  on  the  29th  he  learned  that  it 
vras  refused,  and  he  states  that  two  or  three 
days  after  the  28th  he  wired  Mr.  HoUoway, 
but  he  nowhere  states  that  he  gave  the  de- 
fendant any  other  Information  that  the  bid 
of  Novonber  15th  had  been  rejected,  except 
what  was  contained  in  the  telegram.  On  the 
contrary,  he  testifies  explicitly  that  the  first 
time  that  he  told  the  defendant  that  tbe  plain- 
tiffs did  not  have  the  contract  of  November 
15th  was  abont  the  18th  or  l9t£  of  December. 
He  undertakes  to  give  the  drcnmsfances  un- 
der which  this  infbrmation  was  furnished, 
and  It  snffldently  appears  from  oQier  testl- 
mpny  that  this  Infbrmatlon  was  conveyed  to 
tbe  dtfendant  on  the  mOTnlng  of  December 
19th.  It  Is  true  that  he  states  that  be  thought 
that  the  defendant  knew  that  the  bid  of  No- 
vember 15tb  bad  be«i  rejected,  but  lie  got  this 
ImpresEdon  or  thonght  from  a  omversation  be 
had  with  Hlden  with  reference  to  what  had 
taken  place  between  Hlden  and  tbe  defend- 
ant at  the  station  on  the  morning  of  November 
28tb,  when  the  defendant  was  starting  on  bis 
trip  to  OklahcHna.  The  defendant  sought  to 
bring  out  this  conversation  In  tbe  testimony, 
but  it  was  excluded  on  the  motion  of  the 
idatntlffB,  80  that  the  entire  ccmversatton  does 
not  axvrar.  Vassar  testifies,  however,  that 
Hiden  told  blm  that  the  bids  had  been  thrown 
out;  "and  said  he  saw  the  chief  down  at  tiie 
station,  and  HoUoway  told  blm  to  go  back  to 
the  office  and  tell  me,  if  I  did  not  get  a  permit 
to  get  tbe  oats  shipped,  to  sell  them  to  blm." 


Digitized  by  Google 


68 


lOe  SOITTHEASTBBN  BEPOBTEB 


We  do  not  see  Iiow  VasBar  conld  hare  got 
the  Impression  from  this  statement  that  the 
d^oidaiit  bad  notice  that  the  bid  of  Novem- 
ber 16th  had  been  rejected.  Not  caly  was  the 
bid  not  rejected  until  November  29tb,  but  the 
statement  that  Vassar  was  to  sell  the  oats 
to  Hlden,  If  Tassar  did  not  get  a  permit  to 
get  the  oats  shipped,  was  in  entire  accord 
with  the  statements  of  the  d^aidant  that 
the  plaintiff  bad  been  dally  promising  to  fui^' 
niab  tbe  permit,  and  he  was  dally  expecting  It, 
and  while  he  had  been  threatening  to  cancel 
the  contract  fat  faUure  to  fomlsb  tbe  permit, 
still  the  message  to  Tassar  indicated  tbat  be 
was  still  willing  to  deliver  the  sapplifis  If  the 
permit  was  furnished.  Of  course,  no  permit 
would  be  famished  If  the  contract  was  not 
let,  and  defendant's  statement  would  seem 
plainly  to  indicate  tbat  be  was  in  ignorance 
of  the  fact  that  the  ctmtract  of  November 
15tb  bad*  not  been  let  to  tbe  plaintiffs.  The 
defendant  himself  testified  In  the  case  most 
explicitly  and  positively  that  Walka:  stated 
to  blm  that  tbe  plaintiffs  had  tbe  contract 
with  tbe  govomeat  of  November  16th,  and 
tbat  be  had  no-  knowledge  of  anything  to  the 
contrary,  and  in  fact  b^leved  that  they  did 
have  such  a  otmtract  until  Informed  to  the 
ooutrary  by  Tassar  ca  tbe  morning  of  Decnn- 
ber  19th ;  that  he  then  stated  to  the  plaintiffs 
that  be  would  not  furnish  one  ponnd  under 
tbe  contract  because  they  had  defrauded  him 
and  misrepresmted  the  facts  to  him.  In  op- 
position to  the  explicit  and  positive  testimony 
on  behalf  of  both  the  defendant  and  Tassar,  as 
to  the  time  when  the  defendant  bad  knowledge 
of  the  fraud,  there  is  opposed  only  the  testi- 
mony of  Vassar  that  be  thought  from  the  con- 
versation  he  had  with  Hid«t  that  the 
defendant  knew  that  the  bids  of  November 
ISth  had  been  thrown  out  This  thought  of 
Mr.  Vassar,  it  appears,  was  unwarranted  and 
unfounded,  and  was  a  mere  deduction  from 
a  conversation  had  with  Hlden,  the  whole  of 
which  the  defendant  was  not  permitted  to 
introduce  In  evldoioe  on  account  of  objections 
from  the  plaintiffs. 

tl]  Lotdclng  to  all  the  evidence  Introduced 
on  behalf  of  the  plaintiffs  to  show  knowledge 
on  tbe  part  of  tbe  defendant  of  the  fraud  com- 
mitted upon  him  by  the  plalnUffs,  it  amounts 
to  nothing  more  than  a  scintilla  of  evidence.  If 
so  much,  and  the  placing  of  the  unfounded 
thought  of  Mr.  Vassar  against  tbe  positive 
evidence  of  tbe  defendant.  If,  under  these 
circumstances,  the  Instructions  given  for  the 
defendant  bad  been  modified  to  conform  to 
the  plaintiffs'  view,  and  the  verdict  had  been 
rendered  in  accordance  therewith,  holding 
that  there  had  been  ratification  by  the  defend- 
ant after  full  knowledge  of  the  fraud  per- 
petrated upon  him.  It  would  have  been  the 
duty  of  the  trial  court  to  have  set  It  aside 
as  plainly  contrary  to  the  evidence. 

For  tbe  reasons  hereinbefore  stated,  we  are 


of  opinion  that  no  emn  wu  oommltted  by 
the  trial  court,  and  Iti  Judgmut  must  tbuft* 
fore  be  affirmed. 
Affirmed. 

WHITTLS^  abaait 


(U6  Va.  46S> 

GOMMONWDALTH  et  aL  T.  OABTBR  et  aL 

(Snprone  Court  of  Ai^wals  of  Tlrglnla.  Jan. 

22.  1920.) 

1.  Taxation  ^891^— Iu:j:oal  AssssaiciNT 

or  IRHEBITANOE  TAX  1£AT  BE  BNJ0II7KD, 
THXBE  BEINQ  NO  ADEQUATE  UOAL  BEUEDT. 

Acts  1916,  c.  64,  providing  tbat  no  suit  to 
restrain  assessment  or  c<^ection  of  any  state 
or  local  tax  shall  be  maintained,  except  where 
the  party  has  no  adequate  remedy  at  law,  does 
not  prednde  a  suit  to  enjoin  the  assessment 
of  inheritance  taxes  under  Tax  BUI,  {  44  CActs 
1916,  c  481),  since  Code  1904,  H  567-S73  (Code 
1919,  I  2385  et  seq.),  do  not  provide  a  ranedy 
at  law  tot  illegal  assessment  of  inhsritance 
taxes. 

2.  Affkaz.  ahd  xmoB  •s»18B~ORJxonon  to 

VmjJK  OAITHOT  BS  KBST  BAXBBD  ON  APCVAX. 
AITSB  WAIvnS  BXLOW. 

Code  1919,  i  6019,  reqnlrM  that  a  snit  In 
which  the  an<3Utor  is  a  necessary  defendant  be 
bronfdit  In  the  city  of  Ridimond,  and  section 
6051  prorides  for  transferring  to  the  circuit 
court  of  such  dty  any  such  action  or  snit; 
so  It  would  have  been  the  trial  court's  doty  to 
change  the  venue,  bad  proper  motion  been  made, 
but  snch  question  cannot  be  raised  for  the  first 
time  on  appeal,  afttt  waiver  in  the  trial  court. 

3.  Statdtks  <S=»121(^  —  Ihhbbitanoe  Tax 

AOT  NOT  inVAUD  AS  nCBBACUfa  KOBE  TBAIT 

ONE  OBJECT  IN  TirUE. 
Acts  1919,  c.  484,  providing  for  assessment 
of  inheritance  taxes,  Is  not  void,  as  in  viola- 
tion of  Const  f  62,  providing  tiiat  no  law  shall 
embrace  more  dian  one  object,  whldi  shidl  be 
expressed  in  Its  title,  Its  title  reciting  that  It 
amends  Omenl  Tax  Bill,  |  44,  entitled  "An 
act  to  raise  revenue  for  the  support  of  the  gov- 
ernment," in  relation  to  taxes  on  inheritances, 
clearly  indicating  the  changed  legislative  pur- 
pose to  impose  taxes  on  direct  as  well  as  col- 
lateral inheritances. 

4.  GONSTTTUTIONAL  LAW  «»284(1)  —  TAXA- 
TION ^3859{l)~lNaEBiTAncE  Tax  Act  does 

NOT  DENT  DUE  PBOOESS. 
Acta  1916,  c.  434,  relating  to  taxes  on  -di- 
rect and  collateral  inheritances,  and  authorizing, 
in  paragraph  F  thereof,  collection  of  such  taxes 
in  certain  contingencies  by  motion  in  court,  is 
not  In  violation  ot  tbe  doe  process  danses  oC 
the  federal  and  state  Oonstitntions ;  an  Inherit- 
ance tax  not  Mng  one  on  propwty,  but  a  c«i- 
dition  precedent  to  the  transfer  of  property, 
and  particularly  since  by  Code  1904,  S§  667-S73,. 
and  otherwise,  the  Le^slature  has  provided  a 
remedy  In  equity  for  illegal  assessments. 
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An<s  Act  BwiTnsxNa  iro  noticb  of  as- 
msMKtn  TO  BionvsB  of  out  ob  uraurr- 

AHOB  TJLUD. 

There  la  no  inherent  risht  to  succeed  to 
ftropertr  of  deoedeiits.  end  the  state  has  Hie 
Inherent  sovereiga  ri^t  to  impose  ctnditions 
<n  such  succession,  and  sadi  successor  has  no 
property  Interest  in  the  part  of  sodi  property 
which  the  General  Assembly  withholds  from 
him,  80  that  an  act  providing  that  the  clerk  of 
court  shall  assess  snch  inheritance  tax,  with- 
out requiring  any  previous  notice  to  those  who 
are  to  receive  a  gift  or  inheritance,  is  valid, 
and  an  assessment  thereunder  la  valid,  if  based 
on  proper  valuation,  since  no  right  ha«  been 
Invaded. 

fi.  CoKRirunoiTAL  uw  ffiaia  Whem  btat* 

UTX  SVatSFTZBIX  TO  TAUO  AND  XHTAUD 
COnSTBUOTXOHB,  THK  FOBHEB  MUST  FBBVAIIb 

If  under  one  construction  an  inheritance 
tax  law  may  be  held  not  to  provide  due  process 
and  under  another  to  afford  such  due  process, 
the  latter  ctmstruction  should  be  adopted,  for 
tlie  Legislature  will  not  be  presnmed  to  have 
intended  to  pass  on  0m  invalid  law. 

7.  CoNBTmmonAX.  law  «=»28i(2>— Inhebit- 
AncB  Tax  Aot  awobding  oppOBTunirr  to 

OOHTEST  VAIJDITT  BBFOBB  ITXINa  OF  FINAL 
LXABIUTZ  AFFDBDB  DUE  rBOCESS. 
All  that  is  essential  in  an  inheritance  tax 
law  to  constituto  due  process  is  that  the  ux- 
pajer  be  afFtnded  an  (wportunity  to  contest  its 
validity,  and  to  show  that  It  is  an  ill^al  ex- 
action before  It  is  enforced  or  his  liability  there- 
for is  irrevocably  fixed,  and  the  character  of 
the  tax,  whether  property  or  Ucwse  tax,  is  im- 
material; notice  of  prerions  asMSsment  not 
b^ng  required  as  to  either. 

&  Taxation  «=a891^— Stnr  to  injoin  in- 

HBBITANCB  TAX  ASSESaUSNT  OAHNOT  BE  BN- 
TKBTAINBD,  UNLESS  COMPLAINANT  IS  READY 
AND  WILLING  TO  PAT  AUOUNT  JUSTLY  DUB. 
In  a  proceeding  to  enjoin  the  assessment  of 
an  inheritance  tax,  where  the  precise  value  of 
die  property  is  admitted,  and  tie  successors  to 
tlw  property  can  take  only  by  the  state's  per- 
miaiion  what  remains  after  deducting  the  tax, 
&o  court  of  equity  should  entertain  the  bill,  un* 
leas  the  complainant  is  ready  and  willing  to 
pay  the  amount  of  tax  which  is  justly  due  on 
a  fair  vBluation  of  tha  property. 

9.  Taxation  «»S59(1)  —  Inhxbitanob  tax 
aratutbs  sufnoxentlt  safbouabd  aqainst 
injustice. 

Code  1901,  {  2647,  and  section  2671  et  seq. 
(Code  1919,  c.  219),  require  appraisers  appoint- 
ed by  the  court  in  which  the  personal  repre- 
sentative qualifies  to  appraise  the  property  and 
rctnm  an  inventory,  all  of  whldi  are  recorded 
in  the  public  recwds,  and  if  sudi  statutes  be 
sabstantially  followed,  the  character  and  value 
of  the  pnipoty  to  be  transmitted  on  which  in- 
beritanee  taxes  are  asspssed,  will  usually  be 
■hown,  rendering  the  danger  of  injustice  remote 
and  tile  statoto  sufficient. 


10.  Taxation  «5»891^^Surr  to  khjoin  in- 

HBBITANCB  TAX  ASSBSSUBNT  PBOPBBLT  BN- 
TBBTAINBD. 

Where,  at  the  time  a  bill  was  filed  to  en- 
Join  assessment  of  inheritance  taxes,  the  L^i»- 
lature  had  already  amended  Tax  Law,  i  44, 
by  Acts  1918,  a  288,  providing  a  remedy  1^ 
motion,  corresponding  with  that  afforded  by 
Code  1904,  {  567  et  seq.,  bat  the  1918  statute 
had  not  become  effective  when  the  auditor  ap- 
peared by  intervention  in  a  court  other  than 
the  circuit  court  of  the  city  of  Richmond,  with- 
out protest  or  motion  to  remove,  the  court  prop- 
erly entertained  jurisdiction  of  the  cause,  yet, 
had  the  institution  of  the  suit  been  postponed 
until  after  the  statute  went  into  effect,  it  would 
have  bem  unnecessary  to  do  so,  for  tits  ranedy 
by  moti<m  to  transfer  under  the  amended  stat- 
ute would  have  been  dearly  adequatb 

11.  Taxation  ^:»S64-^NHBjaTAHCB  tax,  hot 

OH  BNTIBE  XBTATK,  BUT  PBOn»TT  BECKITBD 
BT  BKHKFIOIABT,  "FBOPBBTT  OB  miBBBBT" 
AND  "ISIATB'*  BBINQ  UBBD  IHIXBOHAHaBA- 

BLT. 

Acts  1916,  c  484,  relating  to  assessment  of 
inheritance  taxes,  places  the  tax,  not  on  the 
value  of  the  entire  estate,  bat  on  the  value  of 
the  property  received  by  the  beneficiary;  the 
word  "estate"  refmring,  not  to  the  entire  estete, 
bat  to  the  estate  or  projwrty  passing  to  the 
several  beneficiaries,  and  the  words  "property 
or  interest"  and  "eatate"  are  used  inteschange- 
ably  to  oonvey  die  same  msaning. 

[Ed.  Note.— ror  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  BstoteJ 

Sims,  J.,  dissenting. 

Ap[>eal  fn>m  Circuit  Court,  Clarke  County. 

Suit  by  Agnes  Mayo  Carter,  executrix  of 
Thomas  Nelson  Carter,  deceased,  and  another, 
aftalnst  the  Commonwealth  of  Virginia,  in 
which  the  Auditor  of  Public  Accounts  Inters 
TOied.  From  the  decree  therein,  deCendanta 
appeal.  Affirmed. 

Tbe  Attorney  General  and  BL  Warren  Wall, 
of  Bicbmoud,  for  appellants. 

W.  Brydon  Tennant  and  B.  W.  GarrlngtODt 
both  of  Richmond,  for  appellees. 

PRENTIS,  J.  Afnes  Mayo  Garter,  execu- 
trix, widow  of  Thomas  Ndson  Gartert  de- 
ceased, aud  Isabdla  Burwell  Cart»,  his 
daughter,  tlie  adte  bokeflclarlefl  under  bla 
wUl,  instituted  tiielr  suit  in  equity  In  the  cir- 
cuit court  of  Clarke  oonnty  oa  June  5,  1918, 
complaining  of -the  assessment  of  Inheritance 
taxes  under  section  44  of  the  Tax  Bill,  as 
amended  March  22,  1916  (Acts  1916»  p.  812). 
The  auditor  of  public  accounte  was  not  made 
a  party  to  tbe  suit,  but  inrtmiptly  appeared 
by  counsel,  upon  his  own  motion  was  made 
a  part?  defioidant,  and  filed  his  demnrxer  and 
answer  to  the  bill,  ^le  court  overruled  the 
demnrror,  held  the  statute  oonstituOonal,  but 
enjoined  the  amended  or  suptOaneDtal  as- 
sessment; whldi  had  been  made  by  tha  dexk 
of  the  court  xmdet  Instructions  from  the  au- 
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dltOT,  ttMt  tbe  proper  constractfoii  of 

the  statute  Is  tliat,  Instead  of  being  deter- 
mined    tha  raloe  of  tbe  entlie  estate  of  tbe 
decedent,  tbe  tax  thereby  imposed  shocld  be 
oompated  npon  each  distribntlTe  share  there- 
after  deducting  the  exemi^on  allowed, 
and  snjolned  the  enforcement  of  the  larger 
and  later  assessment 
The  commonwealth  assdgns  as  error — 
1.  The  orermllng  of  the  demurrer  and  re- 
fusing to  dismiss  the  bilL 

[1]  (a)  It  Is  dalmed  that  the  demurrer 
shoald  have  been  sustained,  upon  the  ground 
that  the  complainants  had  an  adequate  rem- 
edy at  law — citing  Commonwealth  v.  Tre- 
degfir  Co..  122  Va.  506,  95  S.  E.  27ft.  If  this 
be  trae,  of  rourse,  the  court  erred,  for  the 
act  of  February  24,  1916  (Acts  1916,  p.  89), 
provides  that : 

"No  suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax,  state  or  lo- 
cal, shall  be  maintained  la  any  court  of  this 
CMamonwealth,  except  when  the  party  has  no 
adequate  remedy  at  law." 

Before  the  enactment  of  that  statute,  tbe 
taxpayer,  who  felt  aggrieved  by  assessment 
of  his  property  for  taxation,  at  bis  election, 
could  either  institute  his  suit  in  equity  to  en- 
join the  collection  of  the  tax,  or  proceed  by 
motion  under  Code,  H  667  to  673,  inclusive 
(Code  1919, 1  2385  et  aeg.).  This  Jurisdiction 
has  been  so  long  firmly  established  in  this 
state  that  it  no  longer  admits  of  question. 
Wythevllle  v.  Johnson,  108  Va.  690,  62  S.  B. 
828,  18  L.  R.  A.  (N.  S.)  960.  128  Am.  St  Rep. 
881;  Tiller  v.  Bzcelslor  Goal  Corp.,  110  Ta. 
153,  66  S.  B.  607.  So  that  the  question  here 
arising  as  to  this  point  is  whether  or  not 
thoee  sections  provide  a  ranedy  for  the  il- 
legal assessm^t  of  an  Inheritance  tax.  The 
readbig  there<tf  la  snfllclent  to  show  that  they 
afford  no  sodi  remedy.  They  refer  In  terms 
to  taxes  on  land  or  other  property,  and  the 
assessments  thereof  made  by  the  commission- 
era  of  the  reraiue.  It  Is  true  tti&t  in  Poaey 
T.  Conmonwealth,  123  Ta.  651,  96  S.  B.  771, 
this  statutory  remedy  for  the  correction  of 
an  assessment  of  an  Inheritance  tax  alleged 
to  be  erroneous  was  Invoked  In  the  trial  court 
and  here  by  counsel  of  ability.  The  point, 
however,  was  either  waived  or  unnoticed,  and 
that  case  is  not  authority  for  the  proposlticm 
which  the  commonwealth  here  contaids  for, 
because  the  question  was  neither  raised  nor 
considered. 

[t]  (b)  It  is  daimed  that  the  circuit  court 
of  Clarke  county  had  no  Jurisdiction  to  en- 
tertain this  suit,  because  the  auditor  of  pub- 
lie  accounts  was  a  necessary  party  thereto, 
and  it  is  true  that  Code  1919,  S  6049,  requires 
a  Butt  In  whicb  the  auditor  Is  a  necessary 
party  defendant  to  be  brought  in  the  dty  of 
Ri(^uond.  and  that  section  6051  provides  for 
the  transfer  to  the  circuit  court  of  the  city 
of  Richmond  of  any  sudi  action  or  suit  which 
Is  brought  In  any  other  court  of  the  stnte. 


If  flie  auditor  had  not  appeared  or  hsA 
objected  to  the  bill  on  this  ground,  or  had 
nmde  a  mothm  for  the  transfer  of  the  case 
to  the  circuit  court  of  the  dty  of  Richmond, 
it  would  certainly  have  be^  the  duty  of  the 
court  under  this  ststnte  to  transfer  the  case, 
Johnson  v.  Hamptnn  Institute,  105  Va.  319.  54 
S.  B.  3L  No  such  motion,  however,  was  made 
In  the  circuit  court,  and  the  auditor  volun- 
tarily answered  the  bill,  and  the  record 
shows  that  the  case  was  docketed  and  heard 
there  upon  the  merits  by  consent  Although, 
as  stated,  It  would  have  been  the  duty  of  the 
trial  court  to  change  the  venue,  had  the  iwop- 
er  motion  been  made,  sucAi  a  question  cannot 
be  raised  for  the  first  time  In  this  court  aft- 
er such  a  waiver  in  the  trial  court 

2.  The  appellees  assign  cross-error  under 
rule  8  (71  S.  E.  viii). 

[3]  (a)  It  is  claimed  that  the  Inheritance 
tax  law  of  1916  Is  void  as  In  vlolatlcm  of  sec- 
ti<Hi  62  of  the  Constitution*  whicb  provides 
that  no  law  shall  embrace  more  than  one  ob- 
ject, which  shall  be  expressed  In  Its  title. 

This  question  has  been  so  frequently  con- 
sidered by  this  court  that  it  Is  not  ccmsrid- 
ered  necessary  to  review  the  authorities.  We 
think  it  suffldent  to  say  in  this  case  that  the 
title  of  the  act  recites  that  it  amends  section 
44  of  the  general  tax  bill,  entitled  "An  act  to 
raise  revenue  for  the  support  of  tbe  govern- 
ment" etc.  This  and  other  sections  of  that 
general  act  have  been  frequently  amended  by 
reference  to  its  original  title,  with  the  num- 
ber of  the  amended  section  oi^.  Section  44 
had  been  previously  amended,  and  the  title  of 
that  amendment  referred  spedflcally  to  tax- 
es on  collateral  Inheritances.  When  this 
amendment  of  1916  was  made,  the  title  not 
only  referred  to  section  44  of  the  general  tax 
bill,  but  omitted  the  word  "collateral"  from 
its  title,  and  plainly  stated  that  the  amend- 
ment was  "in  relation  to  tax  upon  inher- 
itances." The  general  purjwse  of  the  act  be- 
ing to  raise  revenue,  and  the  title  of  thia 
amendn;ent  of  1916  showing  that  it  was  to 
raise  revenue  upon  Inheritances,  dearly  in- 
dicates the  changed  purpose  of  the  Legisla- 
ture to  impose  taxes  upm  direct  as  well  as 
upon  collateral  Inheritances,  and  tbe  act  does 
not  violate  section  62  of  the  Ckmstttutton. 

[4,  SI  (b)  tt  is  also  contended  that  the  act 
violates  both  the  federal  and  the  state  Con- 
stitutions, in  that  it  deprives  the  ai^llees  of 
their  pr(n>erty  without  due  process  of  law. 

The  case  of  Heth  v.  City  of  Radford,  96 
Ta.  272,  31  S.  B.  8,  is  dted.  That  case  deter- 
mines that  assessments  of  proper^  under 
the  diartar  of  the  dty  of  Badford  were  in- 
valid, because  there  was  no  inovlalon  dther 
in  tbe  charter  or  gmcral  law  whereby  such 
aanessments  ctnild  be  oorredwd.  and  ttiere  Ui 
a  general  statement  of  tne  law  goveniuig  tbe 
questi<m.  The  cases  of  Norfolk  t.  Toung,  97 
Va.  728,  34  S.  E.  886,  47  L.  R.  A.  574,  and 
Vtolett  r.  Alexandria,  D2  Va.  5C1,  23  S.  E. 
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are  both  cases  of  local  assessments  for  street 
SmproTements,  and  tbe  same  strict  mles  do 
not  prevail  In.  tax  cases  as  ia  proceedings  to 
take  prtvate  property  by  otrndonnatloa  for 
pobUc  oae; 

This  act  (paragraph  F)  authorizes  the  col- 
lection of  inheritance  taxes  In  certain  con- 
tingencies by  motion  In  court,  and  In  Winona, 
etc.,  Land  Go.  v.  Minnesota,  160  U.  S.  626,  16 
Sup.  Ct  83,  40  U  Ed.  261,  where  tlie  statute 
undf-r  consideration  authorized  tbe  collection 
of  the  tax  by  suit  In  court,  and  tbe  conten- 
tion was  made  that  this  did  not  provide  doe 
process  of  law,  this  Is  said  (169  U.  8.  at  xnfo 
637.  16  Sup.  Ct  87,  40  L.  Ed.  261): 

*H2uestioas  of  this  kind  have  been  repeatedly 
btfore  tbis  conrt,  and  tbe  mle  in  respect  there- 
to often  declared.  That  rule  la  that  a  law  aa- 
thorlzing  the  impoaitiou  of  a  tax  w  assessment 
upon  property  aocording  to  its  value  does  not 
infringe  that  provision  of  the  Fourteenth 
Amendment  to  the  Oonstltation  which  declares 
that  no  state  shall  deprive  any  persm  of  prop- 
erty without  due  process  of  law,  If  the  owner 
has  an  opportunity  to  question  the  validity  or 
the  amount  of  it,  either  before  that  amount  is 
determined  in  subsequent  proceedings  for 
iti  collection.  McMUlen  v.  Anderson,  95  U. 
8.  37,  24  Lu  Ed.  S36;  Davidsi»i  v.  New  Orleans, 
96  U.  S.  87,  24  U  Ed.  616;  Hagar  v.  Redama- 
tlOB  DIat.  No.  108.  Ul  U.  S.  701.  4  Sup.  Ot. 
663,  28  L.  Bd.  569 ;  Spmeer  v.  Merchant,  125 
U.  8.  346,  8  Sup.  Ot  921,  31  L.  Ed.  763; 
Palmer  v.  McMabon.  133  TJ.  S.  660,  10  Sup. 
Ct.  324.  33  L.  Ed.  772;  Lent  v.  TUIson.  140 
U.  S.  316,  U  Sup.  Ct  826,  85  L.  Ed.  419; 
Fittsbnrr,  0^  a  ft  St  L.  B.  Co.  v.  Backus. 
154  U.  S.  421,  14  Sup.  Ot  1114,  38  L.  Ed. 
1081." 

Since  that  case  was  decided,  the  same  doc- 
trine has  been  approved  in  Weyerbaueser  t. 
Ulnn..  176  U.  S.  550,  20  Sup.  Ct  485,  44  L. 
Ed.  583 ;  Security  Tr.  Co.  v.  Lexington,  203 
U.  S.  323,  27  Sup.  Ct  87,  61  L  Ed.  204; 
Powers  V.  Bldhmtxid,  122  Ya.  328.  94  S.  E. 
803,  affirmed  by  Supreme  Court  of  the  United 
States  without  an  opinion  on  December  9, 
1919,  261  U.  S.  639,  40  Sup.  Ct  118»  64  L. 
Ed.  . 

The  decisions  are  so  numerous  and  the 
nnderlying  reasons  therefor  have  been  so 
frequently  announced  by  the  courts,  that  It 
Is  not  deemed  necessary  to  multiply  author- 
ities. The  genera!  doctrine  la  succinctly  and 
clearly  stated  by  that  great  master.  Judge 
Godey,  thus : 

"In  order  to  bring  taxation  impfised  by  a 
state,  or  under  its  antihority,  wtthin  the  scope 
of  die  provMon  of  the  Fourteenth  Amendment, 
which  prohibits  the  deprivatiiMi  of  property 
witiiont  due  process  of  law,  the  case  should  be 
•o  clearly  and  palpably  an  illegal  encroachment 
upon  private  rights  as  to  leave  no  doubt  that 
sndi  taxation  by  its  necessary  operation  Is 
really  spoltatlbn  under  the  power  to  tax."  1 
fVmley  on  Taxation  (3d  Ed.)  p.  66. 


The  nature  of  inheritance  taxes  Is  almost 

everywhere  conceded  (and  this  ai^pears  to  be 
Ignored  in  Ferry  v.  Campbell.  110  Iowa,  280, 
81  N.  W.  604,  60  L.  R.  A.  92,  so  much  relied 
on),  and  In  this  state  has  been  settled  since 
the  case  of  Eyre  v.  Jacob  (1858)  14  Grat  (65 
Va.)  422,  73  Am.  Dec.  367.  This  case,  which 
arose  under  the  act  of  February  6. 1844  (Acts 
1843-44,  c  3),  as  amended  by  Code  1849,  c 
39,  S  6,  has  been  frequently  cited,  and  Is 
everywhere  regarded  as  a  leading  case.  An 
inheritance  tax  is  not  a  tax  upon  prt^ier^, 
but  must  be  paid  as  a  condition  precedent  to 
the  transmission  or  transfer  of  property 
f  nnn  tbe  dead  to  the  living. 

"TPhe  right  to  take  property  by  devise  or  de- 
scent Is  the  creature  of  the  law  and  secured  and 
protected  by  its  authority.  ^  The  Legidature 
might,  if  it  saw  proper,  restrict  the  succeBSion 
to  a  decedent's  estate,  either  by  devise  or  de- 
scent to  a  particular  dass  of  his  kindred,  say, 
to  bb  lineal  descmdants  and  ascendants;  it 
mifi^t  impose  terms  and  conditions  upon  whldi 
collateral  relations  may  be  permitted  to  take 
It ;  or  it  may  to-morrow,  If  It  pleases^  absolutely 
repeal  tbe  statute  of  wills  and  that  of  descents 
and  distribntiona.  •  «  Byre  v.  Jacob, 
supra.  14  Grat  (66  Yl)  480^  78  An.  Dee.  887. 

It  la  an  excise  tax,  a  tax  upon  a  civil  rlg^t 
or  privilege,  whidi  only  exists  because  grants 
ed  by  the  state.  The  person  who  succeeds  to 
the  property  of  a  decedent  can  only  do  so 
upon  audi  terms  as  the  Legislature  imposes. 
Be  has  no  property  right  therein,  except  such 
as  the  Legislature  sees  fit  to  permit  Peters 
V.  Lynchburg,  76  Va.  931;  MagouD  v.  Illinois, 
etc,  Co.,  170  U.  S.  283,  18  Sup.  Ct  594.  42 
L.  Ed.  1037.  The  authorities,  which  are  nu- 
merous, are  collected  In  a  note  38  L.  R.  A.  (N. 
S.)  606 ;  Oleason  A  Otis  on  Inherltanoe  Tax- 
atlMi,  2. 

It  being  perfectly  clear  that  fliere  Is  no 
Inherent  right  to  succeed  to  property  of  de- 
cedents (on  the  contrary,  title  state  has  tbe  In- 
h»ent  sovereign  right  to  impose  conditions 
on  sue*  succession),  it  follows  that  the  per- 
son who  takes  It  has  no  property  Interest  In 
so  much  of  that  property  which  the  Ooieriil 
Assembly  withholds  from  him.  Having  no 
such  Interest  tbereln,  be  Is  not  entitled  either 
to  notice  or  day  In  court  with  reference  to 
such  part  as  the  state  under  Its  unquestioned 
and  Inherent  power  withholds.  The  act  un- 
der review  provides  that  the  clerk  or  court 
shall  assess  audi  Inheritance  tax.  and  does 
not  require  any  previous  notice  to  those  who 
are  to  receive  the  gift  or  Inheritance.  It  the 
assessment  Is  proper — that  is,  if  It  be  based 
upon  the  proper  valuation — then  no  right 
has  been  Invaded.  It  is  only  in  case  the  as- 
sessment is  based  upon  an  excrasive  valua- 
tion, or  at  an  excessive  rate,  that  any  Injury 
can  be  done  or  the  property  of  the  beneOclary 
taken.  Tbe  question  presented  is  whether 
or  not  the  laws  of  VlrglDla  afford  a  remedy 
for  such  an  injury. 
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It  Is  a  matter  of  common  knowledge  that  i 
the  General  Assembly  of  Virginia  was  en- 
gaged In  a  geaeral  revision  of  the  tax  lawa 
at  the  1916  seeslrai.  Among  several  new 
statutes  enacted  pursuant  to  this  general 
purpose  are  the  two  that  have  been  referred 
to;  one  imposing  taxes  upon  Inheritances, 
and  the  other  forbidding  the  institution  of 
any  suit  In  equity  for  the  purpose  of  restrain- 
ing the  assessment  or  collection  of  any  state 
or  local  tax,  except  when  the  complaining 
party  has  no  remedy  at  law.  These  statutes 
should  be  construed  together  as  parts  of  the 
general  plan  of  taxation.  It  has  been  an  es- 
tablished equity  practice  in  Viiginla  for 
many  years  tbat  an  Injunction  will  lie  to  re- 
strain the  illegal  collection  of  taxes.  The 
legislature  had  ^Iso  provided  in  Code,  Sfi  (^7 
to  D73,  Inclusive,  a  simple  method  by  motion 
for  the  correction  of  erroneous  assessments 
for  taxation,  for  exoneration  of  the  property 
thus  Improperly  assessed,  and  for  the  refund- 
ing of  such  amoimts  as  bad  been  wrongfully 
collected  of  the  taxpayer.  Never  liefore  that 
session,  however,  bad  the  legislature  by  stat- 
ute recognized  the  right  of  a  taxpayer  to 
maintain  a  suit  In  equity  to  enjoin  the  col- 
lectlcHi  of  taxes,  though,  as  above  stated,  the 
jurisdiction  had  existed  for  many  years. 

Considering  these  facts,  It  is  apparent  that 
when  the  Legislature  had  provided  remedies 
by  motion  for  Qxe  correction  of  erroneous 
taxation,  and  then  curtailed  the  equity  Juris- 
diction to  grant  injunctions,  unless  there  was 
no  other  adequate  remedy  provided  by  the 
other  statutes  for  the  correctlcm  of  such 
wrongs,  it  by  that  statute  and  by  necessary 
Implication  therefrom  sanctioned  the  right  of 
the  taxpayer  to  sue  in  the  courts  of  equity, 
and  thereby  authorized  such  suits  in  every 
case  for  which  the  Le^slatnre  had  not  other- 
wise provided.  It  Is  everywhere  now  con- 
ceded that,  if  the  tax  statute  or  the  general 
laws  of  the  state  provide  an  opportunity  In 
the  courts  for  the  correction  of  erroneous  as- 
sessments, and  for  relief  from  improper  tax- 
ation, this  constitutes  due  process  of  law. 

We  conclude,  then,  that  this  statute,  f&lr- 
ly  construed,  means  that  the  Legislature 
has  thereby  provided  a  r^edy  In  equity 
for  every  case  which  Is  not  provided  for  by 
section  567  et  seq.,  or  otherwise.  This  act 
constitutes  the  provision  by  statute  for  such 
relief  which  has  been  said  to  be  essential. 

If  it  be  urged  that  this  conclusion  Is  at 
variance  with  those  many  cases  In  which  it 
Is  held  that  the  remedy  must  be  expressly 
provided  in  the  tax  law,  or  In  some  other 
statute,  then  It  Is  replied  that  it  Is  never- 
theless in  full  accord  with  the  reason  of 
those  cases,  and  my  Lord  Coke  salth  that, 
"The  reason  of  the  law  Is  the  life  of  the 
taw.**  There  are  precedents,  however,  which 
sustain  this  conclnslon. 

In  the  case  of  McMlUeu  v.  Anderson,  95 
n.  &  87t  a«  L.  Bd.  885»  It  la  held  that  an  act 


of  Louisiana  which  recognizes  the  right  to 
an  injunction  to  stay  the  collection  of  an 
illegal  license  tax,  and  which  regulates  the 
proceedings  In  such  a  case,  constitutes  due 
process  of  law,  and  that  under  such  a  stat- 
ute the  complaining  taxpayer  could  not  claim 
to  be  without  a  legal  remedy.  It  is  said  tliat, 
because  a  license  tax  was  there  Involved, 
this  fact  difCerentiates  Uiat  case  from  this 
one;  there  being  no  question  of  valuation 
of  property,  the  tax  itself  being  fixed  in 
amount  by  the  statute.  The  court,  however, 
did  not  rest  its  decision  upon  that  ground, 
but  expressly  held  that  the  statutory  recog- 
nition ot  the  rl^t  to  an  injunction  afforded 
all  the  remedy  for  relief  from  an  illegal  tax 
which  la  necessary  to  constitute  due  pro- 
cess of  law.  This  case  has  never  been  ques- 
tioned or  modified,  and  was  dted  with  ap- 
proval in  the  case  of  King  t.  Portland,  184 
V.  8.  70,  22  Sup.  Ot  203,  46  L.  Bd.  436*  where 
it  is  said  tbatp-r 

"^e  manner  of  notice  and  the  spedfie  period 
of  time  in  the  proceeding  when  he  may  be 
heard  are  not  very  material,  so  that  reasonable 
opportunity  is  afforded  l>efore  he  baa  been  de- 
prived of  his  property  oP  the  lien  thereon  is  Ir- 
revocably fixed." 

It  Is  also  cited  in  Kentucky  Union  Go. 
T.  Kentucky,  219  U.  S.  140,  31  Sup.  Gt  171, 
55  T*  Ed.  155,  in  United  States  v.  Sherman 
ft  Sons  Co.,  237  U.  &  167,  85  Sup.  Ot  020, 
69  L.  Bd.  883,  and  in  other  cases. 

It  Is  held  In  the  case  of  Oskamp  t.  Lewis 
(C.  O.)  103  Fed.  906,  under  an  Ohio  statute, 
that  the  assessment  of  property  tor  taxation, 
although  without  notice  to  the  owner,  Is 
not  in  violation  of  the  constitutional  inhi- 
bition against  taking  property  without  due 
process  of  law,  where  by  statute  the  owner 
Is  ffiEpressly  given  the  right  to  test  the  validi- 
ty of  the  assessment  by  a  suit  to  ^oln  the 
collection  of  the  tax,  the  amount  of.  which 
and  of  the  assessment  being  matters  of  pub- 
lic record  at  all  times  after  the  assessment 
is  made.  The  same  omclusion  is  reached 
In  other  Ohio  cases.  Hostetter  t.  State,  26 
Ohio  dr.  Ct  K.  702.  This  case  was  reversed 
in  the  appellate  conrt,  but  not  upon  this 
ground.  Eur/s  Ex'rs  v.  State,  72  Olilo  St. 
448,  74  N.  E.  6S0;  Adler  r.  Whltbeck,  44 
Ohio  St  571,  9  N.  B.  680;  Musser  v.  Adair, 
66  Ohio  St  474.  46  B.  908;  Tbylor 
Crawford,  72  Ohio  St  660,  74  N.  B.  1065, 
6dLi.B.A.805;  I1.R.A.  1916B,  42. 

In  Hagar  r.  ReclamailCHi  District  HI 
U.  S.  701.  4  Snp.  Ot  663,  28  L.  Bd.  060,  this 
is  said: 

"But  where  the  taking  ot  propwty  Is  in  the 
enforcement  of  a  tax,  the  proceeding  is  neces- 
sarily less  formal,  and  whether  notice  to  him 
is  at  all  necessary  may  depend  upon  the  char- 
acter of  the  tax  and  the  manner  In  which  its 
amount  is  determinable.  The  neceialty  of  reve- 
nue for  the  support  of  ^  govwnmeat  does  not 
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adodt  dw  dday  attendant  vpon  proceedings 
in  a  eonrt  <tf  josttee,  and  tbey  are  not  reanired 
Cvr  tlio  enforcement  of  tazoR  or  uaessmenta. 
Aa  Btated  by  Mr.  Joetice  Bradley,  In  his  con- 
cnrring  opinion  In  DaTidaon  t.  New  Orieans: 
In  judging  what  la  "due  process  of  law,"  re- 
spect mnst  be  had  to  the  caose  and  object  of 
^e  taking,  whether  under  the  taxing  power,  the 
power  of  eminent  domain,  or  the  power  of  as- 
MBsment  for  local  improvements,  or  some  of 
tiieae ;  and  if  found  to  be  suitable  or  admissible 
In  the  special  case,  it  will  be  adjudged  to  be 
"AoB  process  of  law,**  bat  If  fonnd  to  be  ar* 
bitraiT,  oppresslTe,  or  unjust.  It  may  be  declared 
to  be  not  "due  process  of  law."  * " 

This  language  from  the  opinion  in  Secur- 
ity Trust,  etc.,  Co.  v.  Lexington.  TdS  U.  S. 
323,  27  Sup.  Ot  87,  M  L.  Bd.  204,  might  bare 
been  written  of  the  case  in  Jndgment; 

■^ut  in  this  case  the  state  court  has  afforded 
to  the  taxpayer  full  opportunity  to  be  heard  on 
the  question  of  the  validity  and  amount  of  the 
tsx,  and,  after  each  opportunity,  has  rendered 
a  judgment  which  provides  for  the  enforcement 
of  the  tax  as  it  has  been  reduced  by  the  court. 
*  *  *  The  plaintiff  has,  Aerefor^  been  heard, 
and  <m  die  hearing  baa  suooeeded  in  redndng  the 
assnsment  What  more  ought  to  be  given? 
Whether  the  opportunity  to  be  heard  which  has 
been  afforded  to  the  plaintiff  has  been  pursu- 
ant to  the  provisions  of  some  statute,  as  in  Mc- 
HiUen  v.  Anderson,  OS  n.  S.  87,  24  L.  Ed. 
3S5,  and  Hagar  v.  Redamation  Dist.  No.  108, 
Ul  n.  S.  701,  28  L.  Ed.  S69,  4  Sup.  Ct  663, 
«r  1^  the  hiMing  of  the  court  that  the  plain- 
tiff has  snd  ri^t  In  the  trial  of  a  suit  to  en- 
iobi  the  ei^lection  of  tiie  tax,  is  not  materiaL" 

The  same  case  Is  reported  in  Bell's  Tnu- 
tee  T.  Lexington.  120  E^y.  109.  86  8.  W.  1061; 
Gallnp  r.  Schmidt,  IM.Ind.  106^  66  N.  a 
443;  Id.,  183  n.  &  806.  22  Sup.  Ot  162, 
46  L.  Bd.  212. 

[I]  If  there  be  'any  tatr  doubt  as  to  the 
propo-  constmction  of  Oieae  statntea  and 
of  the  I^slative  Intent,  doubt  most  be 
resolved  in  favor  of  the  validity  of  the  stat- 
ntea, tor  if  onder  cme  construction  tbey  may 
be  taeld  not  to  provide  dne  inocess  and  under 
anoOier  to  afford  sodi  due  prooess,  ttiat 
construction  wtaldi  Is  favmUe  to  the  valld- 
Itr  of  the  statute  should  be  adt^ted,  for  the 
legislature  will  not  be  presumed  to  hare 
Intended  to  pass  an  Invalid  law.  Iletcfaer 

Peck.  6  Cranch,  128,  8  L.  Sd.  162;  Whlt- 
locik  V.  Hawkins,  106  Ta.  248.  63  S.  BL  401 ; 
Kx  parte  SetUe,  114  Ya.  716;  77  8.  E.  406; 
White  ft  Ca,  Incn  r.  Jordan,  124  Ya.  465, 
98  S.  XL  24.  If  the  laws  of  the  state  as  In- 
tnineted  and  administered  in  Its  own  courts 
nocwd  to  <Hie  aasesBed  with  taxes  an  ade- 
qnato  corrective  method  this  is  sufficient 

[7]  The  diaracter  of  the  tax— that  Is, 
whettier  It  be  a  pr^rty  <nr  a  license  tax— Is 
Immaterial.  Notice  to  the  taxpayer  previous 
to  the  assessment  Is  not  required  as  to  either. 
All  that  la  essential  In  such  cases  to  con- 
■titnto  dne  process  of  law  Is  that  the  law 


shall  afford  tike  taxpayer  an  opportunity 
to  contest  its  validity  and  to  show  that  it 
is  an  illegal  exaction  before  It  is  enforced 
or  his  liaUllty  therefor  is  irrevocably  fixed. 

It  is  not  the  purpose  of  these  constltutlcmal 
inhibitions  to  embarrass  or  hinder  the  states 
In  the  exercises  of  the  essential  powers  of 
taxation,  for  merely  fanciful  reasons,  or  for 
the  correction  of  imaginary  grievances. 
They  constitute  a  sufficient  shield  for  the 
prevention  of  substantial  injuries  and  should 
not  upon  doubtful  constmction  be  welded 
into  a  sword  for  the  destruction  of  these 
necrasary  governmental  powers. 

[I]  Another  view  which  demonstrates  the 
Justice  of  our  conclusions  in  this  case  grows 
oat  of  the  fact  that  here  there  is  no  doubt 
whatever  as  to  the  precise  value  of  the  prop- 
erty upon  which  the  inheritance  tax  is  claim- 
ed, for  Its  exact  value  appears  in  the  record 
in  the  statement  of  facts,  by  the  admission 
of  counsel  for  the  executrix,  >nd  is  nowhere 
gueeUoned. 

In  Pe<^le'B  National  Bank  v.  Marye  (O.  O.) 
107  Fed.  670.  which  went  to  the  Supreme 
Court  of  the  United  States  aoi  U.  S.  272, 
24  Sup.  Ct  68.  48  Lw  Ed.  180).  this  is  said: 

"The  anirersal  rule  of  a  court  of  equity  Is 
that  he  who  seeks  its  equitable  Interpoution 
must  himself  do  equity.  Is  there  any  higher 
equity  than  that  a  citisen  should  pay  the 
amount  of  a  tax  whldi  he  concedes  to  be  just 
and  equitable  before  asking  the  aid  of  a  court 
of  equity  to  grant  an  injunction  to  enjoin  the 
ooltoction  of  any  greater  sum?  The  ramplain- 
ant.  however,  Insists  that  the  rule  does  not  ex- 
ist where  tlie  assessments  are  void,  and  not 
merdy  irregular,  and  it  asserts  that  these  as- 
sessments are  void,  because  the  acts  nnder 
which  they  were  laid  do  not  provide  for  notice 
to  the  shwehtdder  befm  determining  the  vslne 
ot  tiie  riiore  upon  which  the  tax  Is  to  be  laid, 
and  also  because  the  assessmmt  violated  the 
act  of  Congress  in  being  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital. 

"We  are  of  opinion,  however,  that  these  as- 
sessments were  not  void  within  the  meaning 
of  the  rule  which  absolves  the  taxpayer  from 
the  necessity  of  paying  or  tendering  tiie  amount 
equitably  due  tnm  him.  If  there  were  no  ri^t 
to  assess  the  particular  thing  at  all,  either  be- 
cause it  is  raempt  fhnn  taxation,  or  because 
there  is  no  law  iwovidlng  for  the  same,  an  as- 
sessment  und»  such  cfrcumstances  would  be 
void,  and,  of  course,  no  payment  or  tender  of 
any  amount  would  be  necessary  b^ore  seeking 
an  injunction,  because  there  could  be  no  amount 
equitably  due  where  there  never  had  been  a 
right  to  assess  at  all.  Where,  however,  there 
is  a  statote  whidi  inovides  fw  an  assessment 
and  ^ves  jurisdiction  to  the  taxing  officw,  nn* 
der  some  circumstances,  to  make  one,  but  the 
particular  assessment  is  invalid  fcM*  want  of  a 
notice  to  the  taxpayer,  or  some  other  kindred 
objection,  the  equitable  duty  still  rests  upon 
him  to  pay  what  woald  be  his  fair  proportion 
of  the  tax  as  compared  with  that  laid  upon  otb- 
er  property,  before  he  can  ask  the  aid  of  tiiA 
chancellor  to  enjoin  the  collection  of  the  bal- 
ance, TUiM  is  the  equitable  rule,  and  it  Is  good 
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morals  as  welL  To  say  that  the  act  under 
which  the  tax  Is  levied  U  ouconBtitational,  and 
therefore  is  the  same  as  no  law,  and  hence  there 
Is  no  datr  to  pay  anything,  becaase  no  tax  can 
be  levied  witboat  some  law  therefor,  is  to  state 
the  proposition  too  broadly.  We  concede  that, 
it  the  law  were  unconstitutional  becanse,  for 
instance,  there  was  no  constitutional  power  to 
tax  tiie  particular  property,  there  is  no  neces- 
sity to  pay  anything.  But  where  some  part  of 
the  law  may  be  iiaconstitatioDal,  because  of  a 
failure  to  comply  with  some  matter  of  detail, 
but  the  amount  which  the  owner  of  the  prop- 
erty ought  to  pay  is  perfectly  clear  under  the 
provisions  of  law,  then  if  the  taxpayer  desire 
to  be  exempted  from  paying  more  than  his  share, 
he  most  pay  or  offer  to  pay  his  propwtion  be- 
fore equi^  wOI  aid  him  in  his  effort  to  escape 
paying  a  dlsproportiooate  share." 

That  language  appears  peculiarly  appro- 
priate as  to  Inheritance  taxes.  The  recipi- 
ent has  no  Inherent  right  to  receive  any 
part  of  decedent's  property.  He  can  only 
do  so  by  permlesion  of  the  state;  the  state 
tias  by  statute  provided  that  he  shall  only 
receive  such  part  of  it  as  remains  after 
deducting  the  Inheritance  tax,  and  has  re- 
quired the  personal  representative  to  retain 
such  tax  upon  settlement  with  the  benefici- 
ary. Under  these  circumstances,  It  would 
seem  that  no  court  of  equity  should  enter- 
tain a  bill  unless  the  complainant  Is  ready 
and  willing  to  pay  the  amount  of  tax  which 
Is  Justly  due  upon  a  fair  valuation  ot  the 
property  claimed,  of  which  valuation  no 
one  else  has  any  better  means  of  information. 

[I]  The  danger  of  any  Injustice  to  a  bene- 
ficiary is  exceedingly  remote,  also,  because 
«f  the  statutes  (Code  1904,  S  2047;  Id.,  c. 
121,  {  2671  et  seq. ;  Code  1919,  c.  219)  requir- 
ing appraisers  to  be  appointed  by  the  court 
In  wlilch  the  personal  representative  qualifies, 
who  after  being  duly  sworn  must  ai^ralse 
the  property  with  which  the  fiduciary  is 
<diargeable,  and  requiring  him  to  return 
promptly  to  the  cmnmlssioner  of  accounts 
an  Inventory  of  the  decedent's  estate,  as  well 
as  an  account  of  all  sales  of  property  made 
by  blm,  and  all  these  to  be  recorded  In  the 
public  records  of  the  court  for  the  Informa- 
tion and  protection  of  the  beneficiary.  Then 
the  accounts  of  the  personal  representative 
must  be  annually  audited  by  the  commission- 
er of  accounts,  returned  to  the  court,  with 
leave  and  opportunity  to  any  one  interested 
to  file  exceptions  thereto,  and  when  approved 
by  the  court  the  accounts  must  also  be  re- 
corded, subject  to  be  thereafter  surcharged 
and  falsified  for  errors  or  omlsstons.  These 
statutes.  If  substantially  followed,  and  these 
documents  upon  the  records  of  the  court  In 
which  the  decedent  had  bis  domicile  and  in 
which  the  fiduciary  qualified,  will  usually 
show  the  character,  amount,  and  value  of 
ttie  property  transmitted,  and  therefore 
necessarily  determine  the  amount  ot  the 
Inheritance  taxea  due  Qiereon. 


[II]  At  the  time  this  UU  was  ffled  ^ 
Legislature  had  already  amended  section  44 
of  the  tax  law  (Acts  1918,  p.  416),  and  pro- 
vided a  remedy  by  motion  corresponding 
with  that  afforded  by  section  S67  et  seq. 
of  the  Code ;  but  this  1918  statute  bad  not 
then  become  effective^  and  hence  (because 
the  auditor  appeared  without  protest  or 
motion  to  remove)  the  court  properly  en- 
tertained Jurisdiction  of  the  cause;  yet, 
had  the  complainants  postponed  the  Insti- 
tution of  their  suit  tram  June  Sth  to  June 
21st,  It  would  have  been  unnecessary  to  do 
so,  tor  their  remedy  by  raotl<»)  under  that 
amended  statute  would  have  been  clearly 
adequate.  Hetb  v.  Commonwealth,  102  S. 
E.  66,  this  day  decided. 

[11]  3.  The  only  question  remainiDg  to  be 
determined  la  as  to  the  amount  of  the  tax. 
The  trial  court  decreed  that  It  should  be  de- 
termined by  the  value  of  the  estate  passing 
to  each  benefldaryi  whereaa  the  common- 
wealth'dalms  that  it  ^fwld  be  determined 
by  the  value  of  the  whaia  estate,  of  flie  de- 
cedent. 

There  are  many  cases  trcm  rarlons  states 
to  whidi  we  have  been  referred  by  learned 
counsel,  and  by  the  very  great  weight  at  an- 
thoitty  it  la  held,  in  c(Ht8tniing  atatates 
8(Hnewhat  sltailar  to  tbla,  In  the  absence  ot 
a  dear  pioTlsbHi  in  the  statute  to  the  ooo- 
traryi  that  an  Inheritance  tax  la  levied,  not 
upon  the  value  of  the  cmtlre  «itate,  but  upon 
the  value  of  the  iffoperty  received  by  the 
benefldary.  Eyre  t.  Jacobs  supra;  Hlller*a 
Bx'or  T.  Oomnunwealth.  27  Grat  (68  Va.) 
110;  Goddard  v.  Goddard,  9  B.  I.  293;  State 
V.  SwIUler,  143  Mo.  287.  46  3.  W.  253,  40 
L.  B.  A.  280^  65  Am.  St  Bep.  658;  Booth  y. 
Commtmwealth,  130  Ky.  88,  113  S.  W.  61,  33 
li.  B.  A.  (N.  S.)  692;  State  v.  Hamlin,  86 
Me.  495.  30  AU.  76,  26  L.  B.  A.  632.  41  Am. 
St  Bep.  569;  People  v.  Union  Trust  Co.,  255 
III.  168,  99  N.  E.  377.  L.  B.  A.  1915D.  450, 
Ann.  Gas.  1013D,  515 ;  Estate  of  Howe,  112 
N.  T.  100,  19  N.  E.  513,  2  L.  B.  A.  825; 
Knowlton  v.  Moore.  178  U.  S.  41,  20  Sup.  Ot. 
747,  44  L.  Ed.  969. 

The  Virginia  statute  of  1916  (printed  in  the 
margin  i)  we  think  should  be  construed  in 


*  Section  44.  (A)  Taw  on  7(ik«rttaMoe^Wtaere  anr 
estate  In  the  commonwealth  of  any  decedent  shall 
pass  under  a  vlll  or  under  the  laws  regulatlns 
descents  and  distributions,  to  soy  person,  or  to  or 
for  the  UM  ot  any  person,  the  estate  m  passlnK 
shall  be  snbjflet  to  a  tax  of  one  per  oentnm  cm 
everj  hundred  dollars*  vales  thereof:  PrOTlded. 
that  estates  paaslos  to  or  tor  the  nse  oC  the  sramd- 
tather,  grandOMther,  lather,  mother,  husband,  wlte^ 
brother,  sister  or  lineal  descendant  of  such  dece- 
dent shan  be  enbleot  to  a  tax  ot  one  per  eentum 
on  every  hqndred  dollan'  value  thereof  In  excess 
of  fltteen  thousand  dollars;  and  provided  further 
that  such  tax  shall  not  be  Imposed  upon  any  pn^- 
erty  bequeathed  ot  devised  where  such  bequest  or 
devise  Is  eialaslvely  Cer  state,  eoantr.  munlolpal. 
benevtflent,  oharitaue^  eduoatlODEl  or  rellifama  pur- 
poses.    Ths  foregoliiK  rates  are  lor  aani 
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acoordancs  with  ttta  sraraJUns  view.  While 
tbB  lancuca  is  not  perfectly  dear.  It  would 
be  bnoosdldo  to  admljilster  It  fairly,  if  tito 
conteaticai  of  the  commonwealth  should  be 
wwtalned.  For  Instance,  It  Is  expressly  pro- 
Tided  that  a  beauest  or  deviae  for  state,  cotm- 
ty,  municipal,  charitable^  edncatlQiial,  or  rell- 
fftoos  purpoees  shall  be  exempt,  so  that  it  la 
manifest  that  the  value  ot  the  oitire  estate 
does  not  determine  the  tax.  If  any  part  of  it 
l8  thus  disposed  ot  by  wUL  Sudi  part  must 
be  first  deducted  from  the  gross  value  at  tlie 
estate.  Then,  while  subsection  (A)  refers  to 
estates  of  decedents  which  pam,  therd>y  imr 
plyins  the  entire  estate  of  the  decedoit,  still 
In  the  next  dause  the  statute  provides  frar  the 
exemption  of  $15,000  in  favor  of  the  nearest 
relatives,  and  uses  the  words  "proper^"  or 
'interest"  as  subject  to  ttils  exemptt<m,  and 
clearly  doee  not  refer  to  the  entire  estate  of 
the  decedent,  but  only  to  the  prc^rty  or  In- 
terest which  passes  to  sndi  favored  relatives. 
Suppose  an  entire  estate  were  bequeathed, 
one-third  to  a  stranger,  one-third  for  benev- 
olent purposes,  and  the  residuum  to  a  Bon. 
In  Budi  a  case  the  son,  who  Is  clearly  In- 
tended to  be  favored,  by  the  terms  of  the 
statute,  would  bear  the  greatest  pecuniary 
burden,  for  If  the  tax  la  based  upon  the  val- 
ue of  the  whole  estate  its  amount  would  be 
greater  than  If  based  upon  the  separate 


tarmfld  Mm  prtnuuT  nim.  Wh«n  the  unonnt  of  tlw 
iiurk«t  TnlQ*  ot  madh.  propflrtr  or  tntarwt  exceeds 
flfteen  tbouaand  dollars,  Uie  rftta  oC  tax  upon  auoli 
ecicess  sball  be  s«  follows: 

(1)  Upon  «11  In  ax 0—1  of  fltteen  thanMnd  dollars 
VP  to  fifty  tbonsud  dollmrs,  at  the  prlmarr  rates. 

<S)  UpoQ  all  In  excMM  of  flftj  tturaeaod  dollars 
utd  up  to  two  hundred  and  Sfty  tliotMlid  dollars, 
two  times  the  prlmarj  rates. 

(S)  Upon  ail  In  excess  ei  two  Inmdred  ud  flftr 
thowmd  doUara  and  up  to  one  mlUlMi 
three  Umes  the  primary  rmtea. 

(4)  Upon  all  In  azcees  of  OM  mllUon  doUan, 
lOar  tlmea  the  prlmarr  rates. 

(B)  Hie  personal  repmentatlT*  of  aacth  deoedent 
ateti  paj  the  whtde  of  snsh  tax,  axoept  on  real 
aetata,  to  sell  which  or  to  reoelre  the  rents  and 
profits  of  wUeh  he  Is  not  anthorlsed  by  the  wUl, 
and  the  anretlaa  on  hta  offlolal  bond  shall  be  boond 
for  the  payment  thereot 

(O  Where  there  la  no  ptnonal  aetata^  or  the  per- 
•ocal  repreeeatatlTe  Is  not  authorized  to  sell  or 
receive  the  rents  and  iHvflta  ot  the  real  estate, 
tax  aban  he  paid  by  the  devisee  or  devisees,  or 
ttaaa  to  whom  tb«  aatata  xaaj  deacand  by  opera^ 
tloii  of  the  hnr  and  tha  tax  Shan  be  a  lien  on  aaeli 
real  estate,  and  the  tieaenrer  nay  rent  or  levy 
npon  and  sell  so  much  of  said  real  estate  ca  shall 
he  enfficleot  to  pay  the  tax  and  expensaa  ot  aale^ 
•t  cetera. 

(D)  Bwh  paymoit  ahall  he  made  to  the  treaaarar 
at  the  eoonty  or  city  In  which  oertlflcate  waa  srant- 
•d  aoeh  personal  repreeentatfve  tor  obtaining  pro- 
hate  ot  the  will  or  letters  ot  adnlnletratloii. 

on  Tbm  eorporatlos  or  hoatlnta  court  ol  a  d^. 
or  Uw  elrcnlt  oonrt  ot  a  eonntr  w  elty,  the  flhan> 
eery  oonrt  ot  the  dty  of  Rtobmond,  the  law  and 
ehanoery  court  of  the  etty  ot  Norfolfc.  or  the  clert: 
»t  tlw  elrcolt  oonrt  ol  a  eonnty  or  dty  before  whom 
a  win  la  pvtfbated  or  adminlatratltm  la  granted, 
■ban  Mennlaa  tha  tnharttanM  tax,  U  any.  to  be 
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shares,  and  hence  the  residuum  would  mxl^ 
fer  the  greatest  diminution.  Then  whldi  of 
the  differing  rates  would  such  an  estate 
bearf  The  gift  tot  bmevolent  purposes  Ifl 
wholly  exempt  from  the  inheritance  tax, 
while  pnqieily  given  to  the  strango'  is  sub* 
ject  to  a  larger  inheritance  tax  than  that 
given  to  the  son.  Then  real  estate  passing 
to  an  h^  or  devisee  Is  subject  to  a  lioi.  3DC 
the  tax  is  <m  the  entire  estate  ot  the  dece- 
dent how  is  the  amount  of  such  lien  to  be  de- 
tetodned,  if  not  npm  its  valuer  raflier  than 
upon  the  value  of  property  whldi  pasBes  to 
some  other  benefldary.  So,  as  pointed  oat 
by  Mr.  Justice  White  In  the  case  of  Knowl- 
toa  V.  Moore,  supra,  the  difficulties  of  con- 
struing such  a  tax  as  determined  by  the  val- 
ue of  the  entire  estate  appear  to  be  numer* 
ous,  If  not  Insuperable. 

It  la  claimed  by  the  commonwealth  ttiat 
the  higher  rates  should  be  imposed,  unless 
the  entire  property  of  the  decedent  goes  to 
the  direct  or  preferred  beneficiaries;  that  If 
any  part  of  It  goes  to  the  other  Class,  then 
the  higher  rates  should  be  Imposed  up<m  the 
entire  estate,  Including  that  portion  received 
by  the  preferred  dags,  as  well  as  upon  that 
received  by  the  other  class,  though  how,  in 
Buch  case,  the  gross  amount  of  the  tax  Is  to 
be  apportioned  betwem  the  Individuals  in 
the  several  classes  does  not  appear,  and  we 


paid  on  the  estate  panrins  will  or  admtnlstraUon. 
end  shall  enter  of  record  In  the  order  book  ot  the 
coart  or  derk,  as  the  ease  may  be,  by  whom  such 
tax  shall  be  paid  and  the  amoont  to  he  paid.  The 
derk  ot  tha  oourt  ehall  oarUQr  a  copy  of  such  or* 
dw  to  the  tnaanrer  of  hU  eonnty  or  dty  and  to 
the  auditor  of  public  acoonnts,  tor  which  senrlcea 
the  clerk  shall  t>e  paid  a  tee  ot  two  dollars  and 
fltty  cente  by  the  personal  representatlre  ot  the 
aatatau  The  andUor  of  publle  aooonnte  shall  dtarse 
the  treaaoiw  with  the  tax  and  the  treeenrer  shall 
par  tha  eame  Into  tha  treasory  aa  collected,  less 
a  eommlsslon  ot  five  per  ceotnm.  Sirery  perstMial 
representative  or  other  party  or  officer  talllns  In 
any  reapeot  to  oomplr  with  thia  eeetlon  shall  forCatt 
one  hnndred  dollai*. 

(F)  Any  personal  representative,  doTleee  or  per- 
BOD  to  Whom  the  estate  may  descend  by  operation 
of  law,  talllns  to  pay  snoh  tax  before  the  eetate 
on  wUeh  It  la  ebaigeahle  la  paM  or  delivered  ovct 
(whether  he  be  applied  to  for  the  tax  or  not)  shall 
be  liable  to  damages  thereon  at  the  rate  of  tea 
per  centnm  per  annam  tor  the  time  such  estate  Is 
paid  or  ddlvered  over  nntil  the  tax  Is  paid,  which 
iMxaagm  mar  ha  raoomrad  with  tha  tax,  on  motlaB- 
of  the  attorney  for  the  commonwealth  and  In  the 
name  of  the  eranmoowealth  against  him.  In  the 
circuit  court  tor  the  county  or  In  the  cori>oratlon 
or  hustlnsi  oonrt  ot  the  city  lAardn  such  tax  Is 
Mseesed,  except  that  In  the  dty  of  Richmond  the 
motion  shall  bo  In  the  chancery  oourt  Such  eatato 
shall  be  deemed  paid  or  ddlvered  at  the  end  ot  a 
year  from  the  decedent's  death,  unleee  and  except 
so  tar  aa  It  may  appear  that  the  legatee  or  dla- 
tribntea  haa  ndther  raeatved  aneh  eatata  nor  la 
entitled  thaa  to  demand  It.  All  taxea  upon  aald 
inheritance  paid  Into  the  state  treasnry  shall  be 
placed  to  the  credit  ot  the  public  school  fund  of  the 
oonunonwealth  and  shall  be  wportloned  according 
to  school  popnlatton  and  be  need  tor  tha  primary 
and  grammar  grades 
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find  notblng  In  tiie  statute  to  Joitlfy  tiiipo»> 
tag  audi  hlgber  rates  npm  the  preferred 
benefldarlea 

We  conclude,  tben,  that  tbe  Drat  daose  de- 
termines tbe  subject  of  the  tax,  and  that 
atibject  Is  stated  to  be  "any  estate  •  •  • 
of  any  decedent"  which  passes  under  the  will 
or  by  statute  "to  any  person,  or  to  or  for  the 
use  of  any  perscm,"  and  proTldes  that  "the 
estate  so  passing  shall  be  subject  to  a  tax." 
The  subject  of  the  tax  Is  thus  clearly  indi- 
cated to  be,  not  the  entire  estate  of  tbe  de- 
cedent, but  the  estate  or  such  part  of  it  as 
passes  to  any  person,  whether  he  be  devisee, 
belr  at  law,  legatee,  or  distributee. 

The  word  "estate,"  as  used  in  the  first 
sentence,  refers,  not  to  the  entire  estate  of 
the  decedent,  but  to  tbe  q>eciflc  estate  or 
propoty  which  passes  to  tbe  several  benefl- 
daries^  and  the  words  "pn^etty  or  Interest" 
and  "estate"  are  used  laterchangeaUy,  to 
oonvey  the  same  meaning,  and  refer  to  sodi 
proportion  at  the  estate  of  tbe  decedoit  as 
passes  to  the  partlcalar  boieflciary. 

The  trial  court  rightly  determined  that  the 
inheritance  tax  upon  this  property  was  cor- 
rectly assessed  by  the  clerk  of  the  court  In  the 
first  lnstaiu!&  Bai±  oC  them  is  entitled  to  an 
eranptlon  of  flSiOOO,  then  the  primary  rate 
of  1  per  cent,  was  ptopetly  applied  to  tiie 
excess  up  to  950,000,  or  on  $36,000,  and  the 
higher  rates  thereafter  on  such  excess  a  bore 
900,000,  as  dearly  Indicated  in  the  statute. 
The  tax  should  be  computed  npm  the  market 
ralne  of  each  share  of  the  property  after 
sadi  dedocttoa  of  91B|000  Is  made. 

This  construction  accords  with  the  leglsla- 
tlve  policy  aa  dearly  expressed  in  the  1918 
amendment, 

Afflnned. 

SIMS,  J.  (dissenting).  For  the  reasons 
stated  in  my  dissenting  oitoloa  in  the  case 
of  Withers  et  al.  t.  Jones'  Executrix,  1<@ 
B.  B.  68,  this  day  dedded,  I  am  constrained 
to  dlssoit  from  the  majority  opinion  above 
on  tbe  siddect  of  the  constitutionality  <d  the 
statuta  I  ooncnr,  howevw.  In  the  holding 
with  regard  to  the  dedactl<ms  which  should 
be  made  from  the  gross  value  of  tbe  estate 
and  the  exemptions  to.  whlda  the  appellees 
are  entitled. 


(U6  Vr.  498) 

HinS  T.  COMMONWEAI/TH. 

(Supreme  Court  of  Appeals  ot  Vtrglnia. 

Jan.  22,  1920.) 

1.  TAXATIOK  «=»861— InHBRITAnCB  TAX  OOT- 
XBNED  BT  LAW  IIT  VOBCX  AT  TUS  OT  OXCK- 
DKlfT'S  DKATH. 

Tb6  amount  el- inheritance  tax  was  govuned 
by  Tax  Bill,  section  44,  aa  amended  by  Acts 


1016,  e.  484,  in  force  at  time  of  deeadant^i  dMt^ 
though  the  tax  was  not  gepected  or  assassad  un- 
til sudi  statute  was  fortlier  amendaJ  by  Aets 
1918»  o.  288.- 

2.  Taxation  «=9861— Bsukdt  fob  BaBonotrs 

INH£BITAnCK  TAX  ASSEaBMENT  OOVEBHBO  BT 
X.AW  XH  rOBCX  WHXN  PBOCXBDXNO  IS  UTSn- 
TDTBD. 

Proceeding  for  redress  sgalust  erroneous  in- 
heritance tax  asaeasment  waa  governed  by  tax 
bill,  section  44,  aa  amended  by  Acts  1916^  e.  484. 
and  Acta  1918,  c.  288.  snbds.  11-lS.  the  law 
Id  force  at  time  proceeding  waa  instituted, 
thou^  decedent  died  before  amendment  of  1918 
took  effect  and  while  amendment  of  1916  waa 
in  force,  and  though  amount  of  tax  was  gov- 
erned by  amendment  of  1916»  In  view  ot  Code 
1919,  1  288S  et  ae^. 

S.  CowRixuTioirAXi  uw  ^s»48<2>— Om  nsizrs 

BTATDTOBT  BBHBDT  FOB  XBBONBOUS  ASSEaS- 

ICBNT  OAHNOT  COICFLAIR  OT  WAJITT  Or  ADS- 
<}UATE  BBllXnT, 

Beir  after  having  instituted  proceeding  (or 
redress  against  erroneous  inheritance  tax  as- 
seesmeut  under  Tax  Bill,  section  44,  aa  amended 
by  Acts  1916,  c.  484,  and  Acts  1918,  c.  238, 
cannot  be  beard  to  complain  that  be  has  not 
had  an  adequata  remedy. 

4.  Taxation  «s^OO(S)— Goubt  wxu  oobbbot 
assbsauxnt  and  dexxbhuib  tbub  auount. 
Where  relief  is  sought  under  tbe  statutes 
from  alleged  erroneous  tax,  the  court,  If  statute 
under  which  tax  is  imposed  is  valid,  should  cor- 
rect any  improper  assessment,  determine  the 
true  amount  of  the  tax,  and  enter  judgment 
therefor. 

'  Sims,  J„  dissenting. 

Error    to    Circuit   Court;  Uontgomery 

County. 

Petition  by  Stockt(m  Hetb,  Jr^  against  the 
Commonwealth,  for  redress  against  alleged 
erroneous  inheritance  tax  assessment.  Judg- 
ment affirming  assessment  and  dismissing 
petition,  and  petitiimer  brings  error.  Af- 
firmed. 

H.  Cw  ^ler*  of  Bedford,  for  plaintiff  In 

error. 

Ilbe  Attorney  Ooieral,  for  the  Oonunon> 
wealth. 


PRBNTIS,  J.  Tlie  petitioner  comidalns  of 
the  assessment  of  an  omitted  inheritance 
tax  imposed  under  aection  44  of  the  tax  bill, 
as  amended  In  (Acts  1916,  p.  812). 

He  Is  Qw  sole  hdr  at  law  of  bis  deceas- 
ed son,  Stockton  Heth,  Jr.,  who  died  inte»* 
tate  March  17,  1917. 

T^e  validity  of  tbe  act  la  attacked  upon 
the  same  grounds  as  those  referred  to  la 
the  case  of  Commonwealth  v.  Carter,  102 
S.  B.  68,  this  day  decided.  We  have  there 
announced  our  omduslon  that  the  statute 
is  valid  and  does  not  d»y  due  process  q£ 
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law  and  it  Is  nc^  deemed  eltber  necessary 
or  appn^tiato  to  r^>eat  here  the  reasons 
tlieretor. 

[1]  There  !■  an  additional  reasoo  In  this 
case  wfalch  did  not  exist  in  that,  which  sus- 
tains the  Jadgment  of  the  trial  court.  Al- 
though at  the  time  of  decedent's  death  the 
act  of  1916  was  In  force  and  therefore  fixed 
the  amount  of  the  tax,  It  was  not  reported 
or  assessed  until  after  section  44  of  the  tax 
bUl  had  been  again  amended  at  the  1918  ses- 
sion (Acta  1918,  p.  416).  That  act  made 
changee  In  the  rates  and  ^emptlons,  as  well 
as  In  the  method  of  assessment ;  and  in  sub- 
section U  provided  that,  If  the  amount  of 
the  tax  was  determined  by  a  court,  the 
person  charged  should  hare  the  right  of  ap- 
peal to  the  Supreme  Court  of  Appeals  as  In 
other  cases ;  In  subsection  12,  that  any  per- 
son aggrieved  by  the  order  of  any  clerk  of 
omirt  In  determining  such  tax  might  within 
one  year  after  the  day  on  which  the  order 
was  entered  apply  for  relief  to  the  court  of 
which  such  clerk  Is  an  officer;  and  subsec- 
tion 13  prorided  that  the  court  should  have 
full  power  to  exonerate  the  applicant  from 
the  payment  of  such  taxes  as  was  erroneously 
diarged.  If  not  already  paid,  and  U  paid  that 
the  amount  ^ould  be  refunded.  The  proce- 
dure is  scHuewhat  stmllar  to  lliat  affwded  by 
the  genenl  statutes  affording  nUef  from  er- 
roneous aasessmaits  of  j^perty  by  commis- 
slMiers  of  the  revenneu  Gode  IttlS,  1  2386  et 
seg.  Tbea  at  tlie  same  sessfon  of  the  L^^ls- 
latnre  (Acts  1918k  p.  432),  tlis  Code  was 
amended  as  to  omitted  taxesL  Hie  flzst  sub- 
sectloii  of  the  amendmmt;  so  far  as  pertinent 
to  this  case^  reads  thus: 

"II  the  cunmisaioner  of  the  revenue,  exam- 
iner of  records  or  other  assessing  officer,  com- 
mission or  board  designated  by  law  to  assess 
persona,  property  (real,  personal  and  mixed), 
taxes,  levies,  et  cetera,  ascertain  that  any  per- 
son, or  any  real  or  personal  pnqwrty,  or  in- 
come,  or  salary,  or  license  tax,  or  inheritance 
tax  has  not  been  assessed,  for  any  year  of 
the  three  years  next  preceding  that  In  which 
much  ascertainment  Is  made,  by  the  state,  coun- 
ty, diBtrict,  city  or  town,  or  tiiat  the  same  has 
been  assessed  at  less  than  the  law  required  for 
any  one  or  more  of  sndi  years,  or  that  the  taxes, 
levies,  et  cetera,  thereon,  tor  any  caose,  have 
not  been  realiMd,  it  shall  be  tiie  duty  at  the 
commissioner  nt  ths  revenue,  examiner  of  rec 
wds,  or  other  assessing  officer,  to  list  the  same 
and  assess  persons,  property  (real,  personal  and 
mixed),  and  levies  at  the  rate  prescribed  for 
that  year,  adding  thereto  Interest  at  the  rate 
o<  six  per  centum  per  annum  from  the  thne  such 
taxes  should  have  been  paid,  and  any  treasurer 
cirilecting  siijch  taxes  and  levies  shall  also  col- 
lec!t  the  penalty  thereon  prescribed  by  section 
^  hundred  and  three  of  the  Oode." 

By  authority  of  that  statute  the  examiner 
of  records  reported  against  the  petitioner  the 
Inberitanoe  tax  here  Involved,  It  having  been 


up  to  Qiat  time  omitted,  and  the  derfc  oi  the 
court  thereiqwn,  on  the  24th  day  of  October, 
1918,  assessed  such  mnltted  tax;  whereupon, 
the  petitioner,  strictly  following  subsection 
12  of  section  44  at  the  tax  bill,  as  amended 
In  1918,  made  application  to  the  trial  court  for 
r^ef  from  such  assessment,  alleging  the  In- 
validity of  the  1916  statute  and  claiming  that 
the  valuation  placed  upon  the  real  estate  by 
the  clerk  is  excessive  and  should  be  re- 
duced. 

When  the  case  was  heard,  the  common- 
wealth Introduced  evidence  tending  to  show 
that  the  valuation  of  the  property  by  the 
clerk  is  fair  and  just,  while  the  applicant  in- 
troduced no  testimony  whatever  with  refer- 
ence th^eto,  and  the  court  gave  Judgment  for 
the  amount  of  the  tax  which  had  been  as- 
sessed. 

The  facts  of  the  case  In  judgment  bear 
some  resemblance  to  those  shown  In  Bell  v. 
City  of  Lexhigton,  85  S.  W.  1081,  27  Ky.  Law 
Rep.  591,  and  Security  Trust  &  Safety  Vault 
Co.  V.  Same,  203  D.  S.  323,  27  Sup.  Ct  8T,  51 
U  Ed.  204,  and  It  is  there  held  that  the 
failure  of  the  Kentucky  statute  to  require 
notice  to  be  given  of  a  special  assessment  for 
back  taxes  on  omitted  property  made  after 
the  time  provided  by  law  for  making  the  reg- 
ular assessments  does  not  deprive  a  taxpayer 
of  his  property  without  due  process  of  law. 
where  the  state  court  has  afforded  him  full 
opportunity  to  be  heard  on  the  question  of 
the  validity  and  the  amount  of  the  tax.  Gal- 
lup V.  Schmidt,  183  U.  S.  800,  22  Sup.  Ct.  162, 
46  L.  Ed.  212,  sustains  the  same  proposition. 

[2,  3]  The  generally  accepted  rule  api^l- 
cable  to  this  case  Is  well  Illustrated  by  two 
New  York  cases.  In  the  Matter  of  Davis, 
149  N.  T.  639,  44  N.  E.  186,  It.is  held  that 
the  method  of  procedure  in  a  proceeding  for 
the  ascertainment  and  determining  of  a 
transfer  or  inheritance  tax  is  controlled  by 
the  statute  which  was  in  force  on  tbe  sub- 
ject at  the  time  of  the  Institution  of  the  pro- 
ceeding, altbou^  the  tax  itself  and  the  rights 
of  the  parties  are  controlled  by  an  earlier 
statute.  And  the  same  (»aclusi(Mi  is  reststcd 
in  the  Matter  of  Sloaoe,  164  K.  T.  113,  47  N. 
S.  978.  A  similar  sltoatlMi  existed  there  as 
existed  In  Yli^inla  after  the  adoption  of  the 
1918  amendment,  as  Is  shown  by  the  cdreum- 
stances  of  this  cas^  namely,  an  inheritance 
tax  was  assessed  by  authority  of  an  earlier 
statute^  bnt  in  the  mean  time  the  ronedy  of 
the  taxpayer  for  redress  against  such  an 
emmeous  assessment  had  been  dhanged  by  a 
later  statute.  White  the  I^eglslature  could 
not  diange  the  rights  ot  this  petitioner, 
which  were  fixed  by  the  law  in  force  at  the 
time  when  he  inherited  the  property  (C<«n- 
monweaith  v.  WeUford,  114  Va.  372,  76  S.  B. 
917),  it  nevertheless  had  the  authority,  whidi 
It  exerdsed  in  1918  and  before  this  assess- 
ment was  made^  to  change  his  legal  remedy 
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for  relief  acftbnt  any  oveiTalnatloa  of  U19 
property  or  for  any  other  Invasim  of  his  rl^ts 
relating  thereta  This  ieems  to  have  been 
the  view  of  connsel  when  this  proceeding  was 
Instltnted,  for  be  Instituted  It,  thereby  taking 
advantage  of  the  remedy  which  was  so  clear- 
ly provided  1^  the  1918  statute,  and  having 
had  the  benefit  of  the  fair  hearing  which  It 
affords,  he  will  not  now  be  heard  to  claim 
that  he  had  no  adequate  remedy.  To  nse  the 
sententious  and  cmntnehenalve  expression  of 
the  Scotch  law,  "A  man  shall  not  be  allowed 
to  approbate  and  retvobate." 

[4]  As  to  the  snocestloD  that  the  original 
assessment  was  Irregular,  It  is  only  neces- 
saxy  to  say  that,  whoi  one  seeks  relief  under 
the  VirglQla  statutes  from  a  tax  alleged  to 
be  wroDeons,  the  regnlarlty  of  the  original 
assessment  is  of  little  consequence  If  It  ap- 
pears that  the  statute  under  which  the  tax 
ts  imposed  Is  valid.  If  no  tax  Is  Justly  due, 
the  court  should  correct  the  Injustice  and  re- 
Ilere  the  conqdalnlng  dtlaen  thwefrom.  1^ 
howevw,  the  wtuAe  or  any  part  ttaerectf  Is 
Justly  duei  the  court  dionld  correct  any  Im- 
proper assessm^^  detmulne  the  true  amount 
of  such  tax,  and  enter  Jademrat  therefor. 
Commonwealth  t.  8chm^  114  Va.  864,  76 
S.  B.  90S;  Blx^s  Ex^  t.  Onnmonwaath. 
101 S.  E.  404. 

The  Judgment  Is  without  •rrar. 

jAjffliuicds 

SIMS,  J.  (dlssoitlng).  If  the  commissioner 
of  the  revenue  (under  section  606  of  the  Oode 
as  amended  by  Acts  1S18,  ik  4SS9  bad  assessed 
the  omitted  tax  Involved  In  this  case^  or  had 
the  clerk  who  assessed  the  tax  given  the  notice 
required  by  wctlon  8  of  the  act  of  IMS  (Acts 
1018.  p.  420),  I  am  disposed  to  think  it  could 
have  been  hdd  tliat  section  606,  as  amended 
as  aforesaid,  when  construed  al<Hig  with  the 
other  statute  law  ct  Oxe  state  on  the  snbjectr 
provided  for,  and  that  the  taxpayer  was  In 
fact  and  in  accordance  with  the  statute  law 
of  the  state  afforded  due  process  of  law.  But 
as  I  understand  the  record  the  examiner  of 
records  first  acted  in  the  matterj  but  his  ao- 
tlon  cmslsted  merely  of  a  rqwrt  of  the  tax 
.  to  the  clerk  (for  whldi  action  there  Is  no 
authority  of  law  known  to  me),  and  the  derk 
thereupon  did  not  proceed  under  the  1918 
Inheritance  statute  at  all,  but  assessed  the 
tax  by  entering  his  order  so  doing  without 
previous  notice  to  the  taxpayer.  Sudi  assess- 
ment was  not  required  by  statute  to  be  (and 
was  not  in  tact)  entered  on  the  cmrent  an- 
nual peracHial  XHoperty  tax  book,  ^Idi  under 
the  decisions  would  have  furnished  the 
"notice^  to  the  taxpayer  required  by  the  c(m- 
stlttttlnial  provision  as  to  due  process  of  law, 
and  would  also  view  of  ttie  existmce  ct 
sections  667-660  ot  the  Oode,  inroviding  fOr 
relief  of  the  taxpayer  by  motion  In  court) 
have  afforded  the  oroortnnlty  for  a  hearti^c 


which  Is  required  by  the  ccmstltntlonal  provi- 
sion aforesaid.  And  I  do  not  think  that  the 
right  of  ap[)eal  mentl<»ed  in  section  12  ot 
the  1018  inh»itanoe  tax  statute  Is  meant 
thereby  to  be  glv^  In  a  case  where  the  as- 
sessment was  not  made  by  the  derk  In  ac- 
cordance with  such  statute.  I  think,  there- 
fore that  the  circumstance  that  the  taxpayer 
(the  plaintiff  In  error),  In  the  case  in  Judg- 
ment, Instituted  his  proceedings  for  ai^eal 
under  such  statute  and  did  In  fact  take  his 
appeal  under  such  statute  Is  Immaterial, 
since  be  was  not  given  by  sudi  statute^  or  any 
other  statute^  sndi  right  of  appeal.  TCba 
statute  law  of  the  state  must  hare  given  such 
right  of  appeal  in  order  that  it  may  tie  con- 
sidered as  affording  the  due  process  of  law 
touching  a  hearing  whldi  Is  required  by  the 
federal  oonstltutiQnal  reqalremeat  oa  0»  sub- 
ject 

Hence,  for  the  reasons  stated  in  my  dis- 
senting oi^on  in  the  case  at  Withers  et  aL 
V.  Jones*  Executrix.  102  S.  E.  68,  this  day 
decided,  I  am  constrained  to  dlssoit  from  the 
majority  opinion. 


(126  Va.  500) 

WITHEBS  «t  aL  T.  JONES*  EX'S  «t  aL 

(Supreme  Court  of  Appeds  ot  Vlrgbda. 

Jan.  22,  1030.) 

1.  Taxatioh  «s»900(1)  —  OouBonoH  ov  nr- 

BEBITiJfCS  TAX  ASSXBSKSHT  WXIHUf  JCTZS- 

DICTION  or  oxBonn  couar. 
Circuit  court  of  dty  of  Richmond  had  Ju- 
risdiction to  entertain  bill  tot  correction  of  in- 
haritance  tax  assessed  under  Acts  1016,  o.  484- 

2.  Taxatioh  «s»89S(6)— Exfkmsbs  or  adiqit- 

ISTUTIOH,  DXBTS,  AHD  EXE1CPTION8  TO  BB 
DBDUCTKD  BBTOBB  XNHXBXTAITCX  TAX  IS  OOM- 
FIXIBD. 

Widow  and  diildren  to  whom  testator  has 
devised  and  beqaeatlud  his  estate  are  entitled, 
prior  to  assessment  of  inheritance  tax,  under 
Acts  1016,  c.  4S4,  to  have  the  expenses  of  sd- 
mlnistration  and  debts,  if  any,  deducted  freni 
the  gRMB  value  of  the  estats,  and  tmn.  net 
amount  remaining  eadi  are  entitled  to  an  ex- 
emption of  $16,000,  and  the  tax  Is  to  be  eora- 
poted  on  the  residae  of  the  prc^rty  devised  and 
bequeathed  to  them  severally  at  the  rates  p» 
scribed  by  the  statntSk 

Sims,  J.,  dlsBsntlng. 

Appeal  from  Circuit  Court  of  City  oC  Bldi- 

mond. 

Bill  by  Withers  and  oUiers  against  Wil- 
liam H.  Jones,  Jr.'s,  executrix  and  others. 
Decree  of  dismissal,  and  plaintiffs  a^ieal. 
Reversed  and  remanded,  with  InstmctioaB. 

This  Is  ft,  suit  in  equity  having  fOr  Us  par- 
pose  the  restraining  of  the  ocdlectlon  at  an 
inheritance  tax  of  $17,604.70;  assessed  by  tlw 


fcsFor  otlier  cm—  wm  mum  bole  asd  KBT-NUMBBH  In  aU  Kv-Nnmb««d  Dlcesti  nOJaOaxm  . 
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tlBA  ct  drcait  court  of  the  city  of  Suf- 
folk against  Oie  real  and  personal  estate  of 
a  teatator,  Wm.  H.  Jones.  Jr^  deceased,  whlA 
passed  by  the  will  of  sadi  testator,  of  which 
$16,9^.79  was  assessed  as  sncb  tax  on  the 
personal  estate,  and  $670  was  assessed  as 
such  tax  on  the  real  estate  which  the  execu- 
trix was  not  auQiorized  by  the  will  to  sell 
and  from  which  she  was  not  authorised 
the  will  to  recelre  the  rents  and  pn^lts. 

^e  assessment  was  made  by  the  deA 
tinder  the  inheritance  tax  statute  at  tbe  state 
of  1916  (Acts  1916,  p.  812). 

By  the  will  aforesaid  the  testator  directed 
that  all  of  his  Just  debts  should  be  paid,  and 
tiien  provided  that  he  give  the  residue  of  his 
estate  in  equal  shares  to  his  wife  and  diU< 
dren.  The  wife  was  nominated  in  the  wUl 
as  executrix  thereof  and  qualified  as  such. 
There  were  only  three  children.  The  latter 
were  the  plaintiffs  in  the  suit  in  the  court 
below  and  are  the  appellants  here.  The  exec- 
utrix, the  auditor  of  puMlc  accounts,  the 
derk  of  said  circuit  court,  and  the  treasurer 
of  the  dty  of  SufTolk  were  defendants  to  the 
bUl  and  are  the  appellees  here. 

The  bm  alleges  the  probate  ot  the  wlU 
and  qualification  of  ttie  executrix  before  the 
said  clerk  oo  August  9,  1916;  the  appoint- 
ment of  appndsers  of  the  estate  as  required 
by  law  by  the  cleik  <hi  the  aame  date;  the 
return  of  the  luT^tory  and  report  of  the  ap- 
praise on  January  15,  1917,  from  which  it 
appeared  that  the  estate  of  the  testator  con- 
alsted  of  real  and  personal  estate  of  the  txA- 
lowins  asgregata  valuation : 

Wnonattr  of  the  appralwd  nltw  ot  4«iJW  M 

BMl  Mtate  of  the  apprslMd  tsIm  tO,          IMM  (O 

Agcngstlav  tbs  som  of.  9MtW  M 

The  bDl  then  alleges  that  the  assessment 
aforesaid  was  made  by  the  said  clerk  on 
Januar7  17,  1917,  tiro  days  after  ttw  filing 
of  said  inventory  and  appraisement,  and  sets 
forth  the  order  aitnad  1^  ttie  deA  making 
the  assessment  aforesaid  of  the  tax  aforesaid, 
mie  tax  on  the  personal  estate  was  aasessed 
to  be  paid  by  tb»  executrix  thoeflmD,  and 
tbe  tax  on  tbe  xeal  estate  was  assesMd  to  be 
iMdd  by  ttie  said  widow  and  cMtdren;  such 
taxes  being  as  fc^ows: 

On  tho  Penonal  BMsta 

Om  por  ottt.  on  VBJMM  ta  mmm  of  |U.- 
dtOM  WN 

Two  pw  MS*,  en  |aOMIM»  ta  flulM  ot  f*- 
00IL69    <009  M 

Hitm  par  cant  oa  |4U,4I.M  la  axcen  of 
majKOM   1UH1I 

Oa  the  Resl  Bttati 
Three  per  east  en  lU.OOCMW  nn  OS 

Tbe  bill  contains  the  further  auctions 
tbat  the  actioa  of  tte  <Aetk  in  making  said 
asae—mwit  was  *^rithont  notloe  dther  to 
your  complainants  or  to  said  executrix.'* 


JOITXS*  SEZT  m 
aa.) 

The  auditor  of  public  aoooimti,  hgr  counsel, 
demurred  to  the  bill  cm  two  gnmnds,  wbidi 

are  as  follows:  Because— 

"(1)  Tbat  the  complainants  have  a  plain,  ed^ 

quate,  and  complete  remedy  at  law. 

"(2)  That  a  court  of  equity  is  without  Joris- 
diction  to  hear  and  detennine  the  cause." 

The  learned  Judge  of  the  court  below  en- 
tered a  decree  sustaining  Uie  demurrer  and 
dismissed  the  bill,  on  the  ground,  as  stated 
in  such  decree,  that  the  court  was  "with- 
out Jurisdiction  to  entertain  said  bill."  The 
said  children  have  appealed  from  the  decree, 
and  thus  it  is  now  before  us  tot  review. 

Daniel  Orinnan  and  B,  B.  Bcott^  both  of 
Blchmond,  for  app^ants. 

The  Attorney  General  and  O.  hk  Shew- 
make,  of  Riffhm«n<i,  for  wdleae. 

SIMS,  J.,  after  making  the  foregMng  state- 
ment; delivered  the  following  dissenting  opin- 
ion: 

The  questions  raised  by  the  assignments  of 
mor  and  the  positions  taken  by  tbe  common- 
wealth thereon  will  be  considered  and  passed 
upon  in  their  order  as  stated  below,  in  so 
far  as  may  be  necessary  for  the  dedslrai  In 
my  view  of  the  case. 

1.  Had  the  appellants  a  remedy  to  obtain 
relief  from  the  assessment  of  the  inheritance 
tax  ecHu  plained  o^  If  erroneous,  by  motion 
under  sections  567,  G68,  and  569  of  the  Code? 

This  question  has  not  ber^itfore  been  pr»> 
seated  for  dedslon,  nw  baa  it  tteen  passed 
upon  by  this  court. 

There  was  a  amstmctlon  of  some  of  the 
provisions  of  the  diarter  of  the  dty  of  Lynch- 
burg Imposing  a  collateral  inheritance  tax 
in  the  case  of  Peters  v.  Lynchburg,  76  Ya. 
927,  of  some  of  the  jHOvlsions  of  the  collater- 
al inheritance  tax  statute  of  1896  (Acts  1895- 
96^  pph  867,  868)  In  the  case  ot  Common- 
wealth V.  WeUford,  U4  Ya.  S72.  76  S.  B.  917, 
and  of  some  of  Ibe  provisions  of  the  direct 
and  collateral  Inheritance  tax  statute  of  1916 
(Acts  1916,  p.  812)  in  the  case  of  Posey  v. 
Commonwealth,  123  Ya.  561.  96  S.  D.  771 ;  but 
in  ntme  of  these  cases  was  the  questlcm  we 
have  now  under  consideration  raised  or  con- 
sideied. 

Tlie  argumoit  ot  the  learned  counsel  <m 
boOi  sides  of  tbe  cause  baa  tak^  a  wide 
range,  the  nature  of  an  Inheritance  tax  has 
been  drawn  into  qonslderatlon,  uid  the  lead- 
ing  authorities  in  America  on  that  subject 
have  bem  dted  &i  argument  The  followbig 
azeswneoCttaeantboritlessoeited:  Oleasm 
and  Otis  on  Inheritance  Taxation,  see  pages 
2-88;  Blakemore  and  Bancroft  on  Inheri- 
tance Taxe^  ase  pegee  9-16,  22-81;  Boss 
on  Inheritance  Taxation,  see  pages  2-87 ;  Ua- 
goun  T.  lUinoIa  l^nst  &  Savings  BaidE,  170 
U.  8.  288,  18  Bulk  Ot  094,  42  Lb  Bd.  1067.- 
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Eyre  r.  Jaeob,  SS  Va.  (14  Grat)  422,  TS  Am. 
Dec.  807;  Peters  t.  Lynchburg,  supra,  76 
Va.  027;  Union  Trust  Co.  r.  Probate  Judge, 
125  Ulch.  487,  4»4.  84  N.  W.  1101;  In  re 
Dows,  167  N.  X.  227,  60  N.  E.  439,  ^2  L.  R.  A. 
438,  88  Am.  St  Hep.  SOS,  610 ;  Nellson  t.  Rus- 
seU,  78  N.  J.  Law,  27,  69  AtL  476;  Id.,  76  N. 
J.  Law,  656,  71  AtL  286,  19  L.  B.  A.  (N.  S.) 
8S7,  131  Am.  St.  Bep.  673 ;  U.  S.  t.  Perkins, 
163  n.  S.  620,  16  Sup.  Ot.  1073,  41  L.  Ed. 
287;  Booth's  Ex'r  v.  Commonwealth,  180  Ky. 
88tll3S.W.  ei,83UB.A.(N.  &)C82. 

An  appears  from  the  anthoritleB,  Inheri- 
tance taxes  had  their  (»1gin  In  yery  ancient 
times,  the  earliest  mention  of  them  known  to 
us  b^ng  of  aach  taxes  In  SgrpL  Tbe7  woe 
first  imposed  under  the  Roman  law  by  the 
Emperor  Augustus.  This  method  ot  taxation 
has  been  long  in  use  in  European  countries 
and  is  now  generally  in  force  there.  In  the 
United  States,  Pennsylvania  was  the  first  to 
enact  an  Inheritance  tax  statute  In  1B20. 
Subsequently  sudk  statutes  have  been  enact-, 
ed  in  other  states  of  the  Unitm  and  Iqr  the 
federal  government  They  existed  in  1917, 
as  shown  by  the  later  works  on  this  subject 
which  are  dted  In  argument  under  United 
States  Btatote  aud  in  all  of  the  states  except 
Alabama,  Florida.  Sonth  Carolina,  Mississip- 
pi, and  New  Mexico.  Blakemore  and  Ban- 
croft on  Inheritance  Taxes,  p.  13;  Gleason 
and  Otis  on  Inheritance  Taxation,  p.  464; 
Eyre  v.  Jacob,  55  Va.  (14  Grat)  422,  73  Am. 
Dec.  367 ;  KagooQ  r.  Illinois  Trust  &  Savings 
Bank,  170  U.  S.  2S3. 18  Sup.  Ct  694.  42  L.  Ed. 
1037.  As  could  but  be  expected,  therefore,  the 
authorities  on  the  subject  of  the  nature 
of  this  tax  are  almost  Innumerable  as  are 
the  sands  of  the  seashore.  But  notwith- 
standing their  great  number  they  are,  aa 
stated  by  the  text-writers  treatlDg  of  them, 
almost  unanimous  In  tbelr  holding  of  what 
Is  the  true  nature  of  such  a  tax.  Aa  sum- 
marized and  stated  In  the'  learned  work 
above  cited  of  Gleason  and  Otis  on  In- 
heritance Taxatiw,  p^  2,  sn<dt  holding  Is  as 
follows : 

"{a)  miBt  the  tax  Is  not  a  property  tax ;  but 

an  excise  or  impost  tax  upon  the  right  to  trans- 
mit property  at  death ;  or  upon  the  right  to 
succeed  to  it  from  the  dead." 

Whether  the  tax  is  a  transmlssicm  or  suc- 
cession tax,  or  both,  dep-ends,  of  course,  upon 
the  form  of  the  taxing  statute.  The  Virginia 
Statute  of  1916  (Acts  1916^  p.  812),  involved 
in  the  cause  before  us,  imposes  the  tax  upon 
the  right  to  succeed,  and  the  tax  Is  a  succes- 
sion tax.  Oleaaon  and  Otis  on  Inheritance 
Taxation,  i^.  11  and  12. 

There  has  been  some  difference  In  the  au- 
Qioritles  as  to  the  principle  on  which  the 
holding  above  stated  is  based.  That  prin- 
ciple, as  stated  by  many  of  the  authorities,  is 
aa  follows: 


"Tbo  right  to  take  property  by  devise  or  de< 
scent  Is  the  creature  of  the  law,  and  not  a  nat* 
Ural  right— a  privilege,  and  therefore  the  au- 
thority whidb  otmfers  it  may  Impose  etmditioas 
upon  it"  Magoon  v.  lUinoiB  Trust  ft  Savings 
Bank,  supra,  170  U.  S.  288,  18  Sop.  Gt  604^ 
42  L.  Bd.  1037. 

Some  authorities,  however,  hold  Uiat  there 
Is  a  natural  right  in  children  to  inherit  by 
descent  Id.  See^  alao^  li.  S.  v.  Periclsa,  su- 
pra, 168  U.  &  62B»  16  Snpk  Ct  1073.  41  L. 
Ed.  2B7.  But  all  the  anthorittea  on  the  sub- 
ject agree  that  the  L^cialatore,  if  deemed  by 
it  condndvB  to  the  pnbUc  good,  may  limit, 
impose  any  oonditians  it  chooses  upon,  or  take 
amy  altogether  the  right  of  testamentary 
diqposttion  of  property.  U.  8.  v.  Perkins, 
anpra.  And  sndi  authoritleB  also  agree  (with 
the  exception  of  those  In  Minnesota,  where 
than  is  a  pecnliu  constitutional  iwovlsion) 
upon  tbB  proposition  that  acqolsltlfHi  of  prop- 
«ty  by  OsBO&xt,  as  well  as  by  testamentary 
disposittoD,  is  subject  to  relation  by  the 
Legislature  to  the  extent  of  Imposing  taxa- 
tion ttiereoin  in  excwa  of  ttie  rate  imposed  In 
the  same  taxing  Jurisdiction  upm  other  prop- 
eriy,  notwithstanding  the  existence  of  provi- 
sions In  the  state  and  federal  Gonstltutlona 
requiring  imlformlty  and  equality  In  taxation. 
Magonn  v.  Illinois  Trust  ft  Savings  Bank, 
supra.  See,  also.  7  Am.  ft  Eng.  Ency'l  Ijlw 
(1st  Ed.)  p.  846  et  seq.,  and  authorities  cited. 

But  the  conclusion  that  an  Inheritance  tax 
is  not  a  property  tax,  but  only  a  tax  Imposed 
on,  or  as  incidental  to  the  regnlati<m  of,  the 
right  to  transmit  or  to  sacceed  to  property 
from  the  dead,  Is  reached  by  the  anthoritlai 
in  their  consideration  of  the  principle  on 
which  the  legislative  right  to  imirase  the 
tax  Is  based.  See  authorities  first  above  cit- 
ed. Such  consideration  and  omcluslon  do 
not  embrace  the  subject  of  the  administra- 
tion of  an  Inheritance  tax  statute.  As  said 
hi  U.  S.  V.  Perkins,  supra.  168  U.  S.  626.  16 
Sup.  Ot  1073,  41  L  Ed.  287,  of  a  legacy  to 
the  United  States  vbich  was  subject  to  an 
inheritance  tax  under  the  laws  of  New  York : 

*****  The  tsx  is  imposed  n^aa  the  leg- 
acy  before  It  reaches  the  hands  of  the  govem- 
ment  The  legacy  becomes  the  property  of  the 
United  States  only  after  it  has  suffered  a 
diminution  to  the  amount  ot  the  tax,  and  it  is 
only  upon  this  condition  that  the  legislature  as- 
sent* to  a  bequest  of  it" 

Hence,  where  the  L^slature  does  not  by 
the  statute  go  to  the  extent  of  making  the 
state  the  heir  to  the  whcde  of  the  estate  of 
the  decedent,  merely  prescribes  a  certain  per- 
centage of  it  which  the  state  shall  take,  and 
assents  to  the  passing  of  the  residue  of  the 
property  by  devise  or  descent  to  the  devisee 
or  heir  at  law,  it  Is  manifest  that  such  resi- 
due Is  the  property  of  the  devisee  or  heir 
tmder  the  law.  Ferry  v.  Campbell.  110  Iowa, 
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280^  81  N.  W.  OM.  5  li.  B.  A.  82.  That  Is  to 
aajt  tbB  tax  rate,  which  Is  fixed  by  the  Legis- 
latiii%  la  om  ttilng;  and  the  amoont  of  the 
tax,  whidi  la  aaoertaloed  by  the  admlnistra- 
tkm  of  the  tax  statute,  Is  asotiwr  and  differ* 
ent  ttdng.  And  we  see  that  1^  In  ttM  admin- 
IstratliHi  of  the  Inheritance  tax  statute^  the 
derlaee  or  tueix  Is  required  to  pay  a  tax  In 
excese  of  the  percentage  Imposed  by  the 
statute^  or  npon  a  valnatiai  In  exceaa  of  the 
true  Talnation  of  the  estate  Intoided  to  be 
taxefl  by  the  latter,  or  a  tax  otherwise  In 
excess  <tf  its  true  amount,  then,  to  the  extent 
of  sadi  excess,  the  property  iit  the  devisee 
or  heir  Is  taken  under  the  statute. 

Sttch  a  taUns  Is*  in  troth,  not  a  taxation 
at  pr44>erty  or  taxation  at  aU,  alOioagh  usu- 
ally spoken  ot  as  eatiL  It  Is  a  taking  of 
property  under  the  guise  of  taxation,  which 
it  may  be  the  statute  Impoelng  the  tax  never  ; 
intended  to  Impose,  hot  which  it  results,  or 
may  resolt.  In  Imposing.  And  the  same  la 
true,  Indeed,  of  all  erroneous  assessments  of 
property  for  taxation. .  Hence  If  sections  667, 
568,  and  669  of  the  Code  were  so  phrased  as 
to  give  the  relief  thereby  afforded  In  all  cases 
of  assessments  of  "property"  for  taxation, 
there  would  be  no  dlfflcult7  In  holding,  under 
the  rule  of  liberal  ccHiBtmction  which  is  ap- 
pllcaUe  to  such  statute  law,  that  such  remedy 
would  embrace  erroneous  asseflsments  of  In- 
heritance taxes  and  that  the  appellants  had 
radi  remedy  In  the  cause  before  «.  But  we 
see  from  reading  section  078a  of  Ptdiard'a 
Oode  1904  that  such  has  not  been  the  legisla- 
tive constroetlon  of  sections  567,  668,  and  S69. 
Said  section  573a  was  enacted  subsequratly 
to  the  three  sections  of  the  Code  just  men- 
tioned, and  gives  the  remedy  by  motion  for 
relief  from  erroneous  assessments  of  real  or 
personal  prop^ty  In  certain  cases  "not  al- 
ready provided  ft>r" ;  but  those  are  cases  of 
assessments  "t^  a  commissioner  of  revenue," 
or  "by  the  State  Corporatlcm  Commission." 
And  from  a  reading  of  sections  567,  568,  am! 
568  of  the  Code,  we  see  that  th^  apply  only 
to  cases  of  assessment  made  or  extended  by 
romiulsaloaers  of  the  revenue. 

Under  the  collateral  inheritance  tax  stat- 
nte  of  1844  (Acta  Assem.  1843-44,  p.  8;  Code 
1849,  pp.  ^4,  215),  the  commissioner  of  reve- 
nue assessed  the  Inheritance  tax  (see  Code 
1849,  i  10,  pp.  179,  180,  section  42,  p.  184, 
sections  08,  69,  p.  187,  section  65,  pp.  188, 189). 
And  a  day  In  court  to  obtain  relief  from  snch 
an  erroneous  or  Illegal  assessment  was  ex- 
pressly provided  by  statute  (see  Code  1849,  S§ 
97-100,  p.  194).  And  the  seme  Is  true  of  all 
the  inheritance  tax  statutes  of  the  state  un- 
til snch  statute  of  1910,  whldi  departed  from 
the  prior  long-followed  method  of  having  the 
commissioners  of  revenue  assess  such  tax; 
and  the  statute  of  1916  under  consideration 


likewise  made  sacta  desHUton  fn  method  of 
assessment 

The  case  of  an  aasessmait  of  taxes  by  a 
probate  court  or  a  dak  thae<rf,  which  is 
not  required  by  the  statute  to  be  extended  by 
a  commissioner  ol  the  revenue,  aeenui  clearly 
to  be  a  casus  omissus  ctf  the  statute  law  ot 
of  the  state  giving  a  remedy  by  motion  tor 
reuef  from  nroneous  assessments  for  taxa- 
tion, and  hotce^  as  I  think,  the  appellants 
do  not  have  snd^  remedy. 

2.  ZHd  the  court  below  have  jurisdiction  of 
this  cause  on  Its  equity  side  for  the  purpose 
of  restraining  the  collection  of  the  tax  afore- 
said? 

The  act  of  B^^noary  24, 1916  (Acts  1816;  pi 
89),  which  provides  "that  no  suit  for  the  pur- 
pose of  restraining  the  •  *  •  collection 
of  any  tax,  state  or  local,  shall  be  maintained 
in  any  court  of  this  ccmmonwealth,  except 
when  the  i»arty  has  no  adequate  remedy  at 
law,"  is  relied  on  by  the  commonwealth. 

But,  of  course,  in  view  of  the  conclusion 
above  reached,  it  follows  that  the  appellants 
had  no  remedy  at  law  whatever,  In  the  prem- 
ises. Hence  the  statute  has  no  application 
to  the  cause  before  us,  and,  the  constitutional 
question  next  to  be  stated  being  Involved, 
under  the  long-established  rule  oa  the  subject 
the  court  below  had  jurisdiction  of  the  cause 
on  its  equity  side  for  the  purpose  of  restrain- 
ing the  collection  of  the  tax. 

Such  being  the  case,  it  Is  our  duty  to  take 
jurisdiction  of  the  cause  and  to  enter  such 
decree  therein  as  the  court  below  rfiould  have 
entered  in  the  exercise  of  its  Jurisdiction. 
Coming  to  the  discharge  of  that  duty,  the 
following  question  Is  presented  for  our  de- 
cision by  the  assignments  ot  error,  namely: 

3.  Is  the  Inheritance  tax  statute  aforesaid 
(Acts  1816,  p.  81^  uncottstltutioiial  and  void 
because  of  its  being  in  conflict  with  the  pro> 
viatoDS  of  the  feorteoith  amendmoit  to  the 
Constitution  of  the  United  States  forbidding 
any  person  to  be  deprived  of  his  property 
without  due  i»rocesa  of  law  (artide  1,  {  11. 
of  the  Vlrglida  OonatitutioQ,  being  to  the 
same  effect),  in  that  the  statute  does  not  i»n>- 
vide  for  the  giving  to  the  persms  (such  as 
were  the  appellants),  assessed  with  the  Inher- 
itance tax,  any  notice  of  the  proceeding  or 
any  opportunity  to  be  heard  before  the  as- 
sessment became  binding  and  oiforceable? 

The  consideration  of  this  quesUcm  la  ap- 
proached bearing  fully  In  mind  the  prlndplee 
by  whldi  this  court  la  governed  In  consider- 
ing the  constitutionality  of  a  statuta  Those 
principles  have  been  so  frequently  stated, 
however,  that  It  Is  deemed  unnecessary  to 
set  them  forth  here.  See  Ex  parte  Settle, 
114  Va.  715,  716,  77  S.  B.  496;  WhlUock  T. 
Hawkins,  105  Va.  242,  248,  53  S.  B.  401. 

As  above  adverted  to,  the  tax  In  the  cause 
before  us  la  not  a  tax  which  the  Legislature 
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iDtmded,  tn  fbdng  tax  rate,  to  Impose 
vpon  tb»  property  whldi  passed  to  the  dev- 
lMC%  bat  i«  a  tax  upon  their  right  of  0no- 
ocMdon  tbmto;  jet,  by  the  maimer  In  whldi 
tlM  atatnte  provides  that  the  law  shall  be 
administered*  such  property  may  be  taken, 
u  aftfreaaid,  to  the  extrat  that  stidi  tax  is 
In  excess  ot  the  true  amoont,  ai^  for  example 
where  the  ralnatlon  placed  on  the  property 
subjected  to  the  tax  la  above  its  tme  value. 
Therefore,  in  the  administration  of  the  stat- 
ute under  consideration,  the  rights  of  prop- 
erty ot  taxpayers  are  Involved.  And  as  said 
In  the  oplnicm  of  this  court  In  Tlolett  v. 
Alexandria,  82  Ta.  at  page  668,  23  S.  B.  at 
page  911. 81 L.  B.  A.  882, 68  Am.  St  Kep.  S25 : 

"Jn  every  Instance  where  tiis  righti  of  prop- 
erty are  involved,  before  the  liability  of  the 
taxpayer  li  finally  determined,  he  must  have 
Btme  kind  of  notice  of  the  proeeedinc%  and  an 
<VportDnity  to  be  heard  w^  refnenpe  to  the 
vilae  of  his  proper^." 

The  case  last  dted  oontalna  an  nteiided 
review  of  the  leading  authoritlra  on  the  sub- 
ject under  consideration,  which  renders  such 
a  review  here  unnecessary. 

See,  also;  to  the  same  ^ect  Eeth  v.  Rad- 
ford, 96  Va.  272,  274,  81  8.  H.  8;  Norfolk  v. 
Young,  97  Va.  728.  729,  732,  34  S.  E.  886,  47 
L.  B.  A.  674. 

Notice  to  the  taxpayer  prior  to  or  at  the 
time  of  the  assessmoat  of  his  property  for 
taxatitm  Is  not,  nor  is  a  Judicial  hearing  es- 
sentlal  to  altord  him,  due  process  of  law, 
provided  such  process  ot  law  be  afforded  him 
1^^  means  of  subseQuait  proceedtogs  required 
1^  statute  beftvre  Qie  tax  (^ligation  becomes 
enforceaUe^  a%  for  example,  by  statute  re- 
anlrlng  a  suit  to  oiforce  the  obligBtim  (Hag- 
ar  T.  Bedamaticm  Dlst,  etc..  Ill  U.  a  701. 
4  Snph  Ot  868, 28  U  Ed.  869^  and  many  othor 
later  cases  wbidi  ml^^t  be  cited);  or  by 
statute  allowing  an  appeal  or  other  xwooeed- 
Ing  giving  the  taxpayer  a  right  to  be  heard. 
Such  a  ri^t  ot  hearing,  however,  at  aome 
time  before  the  tax  obligation  becomes  en- 
forceable Is  abscdut^  essential  in  order  to 
afford  him  due  process  of  law. 

Such  is  the  requiremmt  ot  due  process  of 
law,  and  that  requlremoit  Is  not  ctnifined  to 
cases  which,  strictly  speaking,  involve  taxa- 
tion of  property.  It  extends  certainly  to  all 
cases  where  one  may  be  deprived  of  property 
by  an  assessment  based  upon  value.  As  said 
in  Ferry  v.  Campbell.  110  Iowa.  290,  at  page 
297,  81  N.  W.  604,  at  page  607,  60  Li  B.  A.  82, 
quoting  with  approval  from  Oooley  on  Taxa- 
tion: 

"  *It  is  not  to  be  presumed  that  constitntional 
provisions  carefnlly  fnuned  for  the  protection  of 
property  were  intended  or  could  be  conBtmed  to 
sanction  legislation  under  which  officers  might 
■trictly  assess  one  fo'*  any  amount  In  thdr  dis- 
cretimi  wiUumt  giving  an  opportunity  to  con- 


test  ttte  Jostica  of  lbs  assemait  Wua  die 
assessment  la  based  upon  value  or  beneStSt 
whetiier  it  be  a  tax  on  propwty  ov  snoeessfon 
too,  and  that  value  is  to  be  ascertained  by  ap- 
praisement asscsswrs,  or  other  tribunal,  wbidi 
involves  Inquiry,  notice  and  an  opportunity  for 
hearing  are  essential  to  the  validity  of  the  pro- 
ceedingB,'  Hagar  v.  Bedamation  Dist,  111  U. 
S.  701  (4  Sup.  Ct  Bep.  663,  28  L.  Sd.  669); 
Stuart  V.  Pahner,  74  N.  X.  183  ^  Am.  Bep. 
288]."   atalics  BuppUedJ 

Accordingly,  all  of  the  textwritov  on  in- 
heritance taxation  which  have  been  cited  be- 
fore us  are  found  to  agree  In  the  position 
that  the  prevailing  view  of  the  American  de- 
clsioDS  Is  that,  to  comply  with  the  due  pro- 
cess of  law  constitutional  reqtiirement  the 
statute  imposing  an  inheritance  tax  must  pro- 
vide for  some  notice  of  the  proceeding  to  the 
persons  taxed  and  opportunity  to  them  to  be 
heard  before  the  assessment  becomes  binding 
and  fflif(»ceable  by  coUecdon  of  the  tax,  ex- 
cept  Qiat  it  is  h^d  that  if  the  statute  pro- 
vides for  an  appeal  and  a  rdiearlng  beftHV 
the  court,  notice  ot  the  Initial  assessment  is 
not  necessary.  Boss  on  Inheritance  Taxa- 
tion, }  254 ;  Blafcemore  and  Bancroft  a/a  In- 
heritence  Taxes,  pp.  ^  67;  Oleaaon  and 
Otia  on  Inheritance  Taxation,  pu  383. 

In  fact  there  seems  to  be  only  one  dedalou 
whldi  is  cited  by  the  text-writers  as  contain- 
ing a  contrary  iMlding  to  that  Just  steted, 
and  that  li  Uie  case  of  Union  Trust  Go.  v. 
Dnrfee^  126  MidL  487,  494,  84  N.  W.  UOl. 
And  Oils  Is  Oie  only  Inhwltance  tax  author* 
Ity  cited  tot  flie  conmoawealtti  on  this  pcdnt 
That  cas^  however,  In  truth,  holds  merely 
tbmt  the  statuto  it  had  imdv  coastmctlon, 
nam^,  Act  No.  188  of  tlie  Michigan  Fob. 
Acts  1880,  was  not  in  conflict  with  the  due 
process  of  law  oonstitiitlaial  requiienoit  in 
that  it  did  not  require  notice  to  the  tasqH^er 
prior  to  the  appraisement  by  the  appraiser  or 
assessment  1^  ttie  probate  JndgOb  Ftv  aeo- 
tlon  18  <tf  llie  act  provided  tha^  Immediately 
up(m  the  det^minatlon  by  the  probate  Judge 
"as  to  the  value  of  any  estate  whldi  is  tax- 
aUe  under  this  act  and  of  the  tax  to  which 
It  is  liable^**  he  diould  give  notice  aU  par- 
ties known  to  be  interested  theretn."  and  It 
was  further  provided  In  such  section  that — 

"Any  person  dissatisfied  with  the  appraise- 
ment or  assessment  and  determination  of  tax, 
may  appeal  *  *  * "  (as  prescribed  in  ^e 
statato)  •«  *  •  *  from  the  fixing;  assesdng 
and  determination  ot  the  tax  by  the  Judge  ot 
probate  as  herein  provided.  •  •  • 

Sucb  notice  and  fqtportunity  to  be  heard 
afforded  due  process  of  law  u^ost  the  princi- 
ple and  nndor  the  otli9  antborltlea  above 
referred  to. 

This  decision  li^  tb«i,  after  all  in  arcord 
with  the  other  American  authorities  on  the 
subject  nndw  considers titm,  and  makes  the 


106  southsastxbn  bepobteb 


Digitized  by  Google 


r«4  WXTUKBS  T. 

(Ml 

hOaSnM  of  tlien  anttunltles  stated  hj  tbe 
taxt-WTltan  aforesaid  as  containing  the  "pre- 
TalUng  Tlev,**  In  trollk  tlie  ''imaiilmoitt  liold- 
tosr*  of  mOi  anthorUiei. 

Said  seetUm  18  oC  tbe  UlcfalgBn  Statute  of 
1899  aforesaid  was  taken  snbetantteUy  ttoa 
tbe  Kew  York  stiitate  of  1882  (Blakemore 
and  Bancroft  on  Inheritance  Taxes,  p.  609), 
and  was  oaostrued  in  tbe  case  of  In  le  Mc- 
Pheison.  104  N.  T.  at  pages  S21,  822,  10  N. 
B.  685,  68  Am.  Rep.  S02,  to  require  the  notice 
ttaer^  provided  for  to  be  given,  not  on^  to 
tbe  persons  known  to  the  probate  <^car  to 
be  Interested,  but  to  all  perscms  interested. 
Boice  the  statute  was  In  the  latter  case  ta^d 
to  be  conBtltntl(HiaL 

On  the  subject  of  the  necessity  of  notice 
and  hearing  or  an  opportunity  to  be  heard 
aforesaid,  the  following  la  s^d  In  the  Mc- 
Pherson  Case,  Jnst  dted: 

"ThiB  tax  Is  imposed  according  to  the  valae 
of  the  l^ac7  and  collateral  iQheritance  liable  to 
be  taxed,  and  hence  there  must  be  some  mode  of 
ascertaining  that  value;  and  for  that  purpose 
judicial  action  is  requisite  at  some  stage  of  the 
ptooeeding  before  the  UaUlity  of  the  taxpayer 
becomes  finally  fixed.  He  must  have  soon  kind 
of  notice  of  tiie  proceeding  against  him,  and  a 
bearing  or  an  opportunity  to  be  heard  in 
reference  to  the  value  of  his  property  and  the 
amoimt  of  the  tax  which  is  thus  Imposed.  Un- 
le«  he  has  these,  his  ctHistitutional  right  to  dae 
process  of  law  has  been  invaded.  Stuart  v. 
Pahner.  74  N.  Y.  183,  30  Am.  Bep.  289 ;  Conn- 
ty  of  San  Mateo  v.  S.  Padfle  B.  Oo.  CL8  Fed. 
7221.  8  Sawyer.  2S8;  Hagar  v.  Dist.,  Ill  U. 
8.  701  [4  Sup.  Gt.  668,  28  L.  Ed.  560]." 

Tbe  Inheritance  statute  of  Virginia  of 
1016  under  consideration  contains  no  provi- 
sion for  any  notice  to  or  for  any  opportunity 
for  the  taxpayer  to  be  heard  before  his  lia- 
bility becomes  finally  fixed,  nor  Is  such  pro- 
vision contained  In  any  other  statute  In  Vir- 
ginia under  wbldi  such  Inhealtance  tax 
statute  may  be  administered.  In  so  tar  as 
has  been  pointed  out  In  argument  or  as  I 
have  been  able  to  find. 

The  proceeding  by  motion  against  the  per- 
sonal T^resentatlve  provided  for  In  section 
F  of  the  statute  under  consideratl(m  Is  for 
the  purpose  of  enabling  the  commonwealdi 
to  obtain  a  indgmoit  against  such  represen- 
tative  for  the  penal^  therein  named  and  for 
the  amount  of  tbe  tax,  in  the  event  that  the 
personal  representattTe^  devisee,  or  person  to 
whom  the  estate  may  descend  by  operation 
of  law  falls  to  pay  tbe  tax  before  the  estate 
on  which  the  tax  Is  chargeable  Is  paid  over 
or  delivered.  This  ^ves  no  day  In  court  or 
other  hearing  to  the  devisee  or  person  to 
whom  the  e^te  may  pass  under  the  wUl  or 
^fy  (^leratlon  of  law  before  the  llabllKy  upon 
Budi  persons  to  pay  the  tax  becomes  fixed 
by  the  order  of  the  court  or  clerk  provided 
for  In  the  act  That  personal  IlaMlity  Is 
fixed  by  snch  order  and  is  enforceable,  in- 
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ALB.) 

dependency  of  the  iifprBSi  provlslcma  In  tbe 
statute  as  to  distress  vamuit  not  appllcabto 
to  the  case  before  us,  as  any  other  tax  obli- 
gation distress  warrant  Sections  608  and 
622  of  the  Coded  wUliout  any  turttier  pm- 
ceeding  In  court 

In  connection  with  the  subject  under  con- 
sideration, the  commonwealth  takes  flie  ftd- 
lowing  position^  which  will  be  considered 
and  passed  upon  in  their  order  as  stated 
bdow: 

4.  It  ti  urged  on  the  part  of  the  common- 
wealth that  section  2638a  of  Pollard's  Code 
1904  gives  a  lie^t  ot  appeal  from  the  action 
ot  the  derk  In  appointing  appraisers. 

TbSM  Is  true,  but  sudi  statute  gives  a  rli^t 
of  appeal  only  fnnn  orders  of  tlie  clerk  en- 
tered In  the  exercise  of  the  power  and  duties 
conferred  and  Imposed  upon  derbs  by  sudk 
statute,  which  do  not  Include  the  assessment 
of  an  Inheritance  tax  under  the  1916  In- 
heritance tax  statute  aforesaid.  Hence  no 
rlgbt  of  hearing  on  t^e  rabject  of  such  an 
assessment  Is  afforded  the  taxpayer  by  such 
an  ai^)eaL 

5.  It  Is  suggested  on  the  part  of  the  com- 
monwealtb  that  the  statute  law  of  the  state 
providing  for  the  assessment  of  (a)  license 
taxes  and  of  (b)  taxes  upon  tbe  recordation  ot 
deeds, 'eta,  is  analogous  to  the  inT^wKtannift 
tax  statute  under  consideratlott. 

(a)  As  to  license  taxes:  They  are  specific 
taxes  and,  upon  grounds  too  well  settled  to 
need  restatement  here,  are  nnlversaily  recog- 
nized as  not  falling  under  the  constitntional 
requirements  ot  notice  and  hearing  afore- 
said. Hagar  t.  District  supra,  111  U.  S. 
701  [4  Sup;  Gt  668],  28  U  Bd.  668^  at  page 
572. 

(b)  As  to  taxes         tbB  tecwdatloD  of 

deeds,  etc.: 

The  party  to  the  deed  or  other  instrument 
of  writing,  who  is  taxed  upon  the  pn^iierty 
conveyed  thereby  or  which  Is  the  subject 
thereof,  Is  required  to  present  the  writing 
to  tbe  cl«rk  for  recordation,  and  Is  thereby 
and  then  and  there  given  a  bearing  before 
the  clerk  upon  the  subject  of  tbe  valuation 
ot  the  property;  and  by  the  fixing  by  the 
clerk  of  the  assessment  and  tbe  amount  of 
the  tax.  prior  to  the  recordation  of  the  writ* 
ing,  the  payer  of  sudti  tax  is  given  notice  of 
the  assessmoit  before  there  Is  any  obligation 
upon  him  to  pay  It  And  the  tax  must  be 
paid  to  the  (derk,  or  Its  payment  to  tbe  state 
assumed  by  him,  before  tbe  writing  can  be 
recorded.  Section  690,  Pollard's  Code  of 
Va.,  and  cases  ttiere  dted.  Hence  the  assess* 
m^t  hy  the  clerk  cannot  be  made  at  a  later 
time  and  so  without  notice  to  the  parties 
affected.  Thus,  i^on  weSl-settled  prindples, 
aside  from  othor  conslderatt<ms,  Is  the  vft> 
quirement  of  due  process  of  law  with  r»> 
spect  to  notice  and  a  bearing  satisfied  In 
such  case,  As  we  have  seen  above,  tbe  right 
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to  a  judicial  bearing  Is  not  essential  to  due 
process  of  law.  But,  under  the  proTlslons  of 
Uie  1916  Inheritance  tax  statute  under  con- 
sideration, there  Is  no  requirement  that  the 
tax  shall  be  paid  or  assessed  before  a  will 
is  probated,  or  before  there  is  a  Qualification 
on  the  estate,  or  at  the  time  dt  such  probate 
or  quallflcatioii.  The  later  statute  provides 
merely  th&t — 

The  coart  or  deAt  "*  *  •  before  whom  a 
will  la  probated  or  admlnistradon  Is  granted, 
shall  determine  the  inhra^tance  tax,  if  aaj,  to 
be  paid  on  the  estate  paaaing  by  will  or  ad- 
ministration, and  shall  oiter  of  record  in  the 
order  book  of  the  court  or  derk,  as  the  case 
may  be,  by  whom  such  tax  shall  be  paid  and 
the  amount  to  be  paid.** 

This  statnte  mer^  designates  what  court 
or  what  tHeA  cAiaU  act  in  the  premises.  It 
does  not  prescribe  at  what  time  they  shall 
act  Under  this  statute,  the  court  or  derk 
designated  may  make  the  assessment  after 
tlte  will  has  Xieea  probated,  and  at  the  time 
when  the  parties  who  were  before  the  court, 
or  derfc,  in  that  proceeding  are  no  longer 
pzceent,  and  of  whicb  sndi  parties  may 
have  no  notice.  And,  in  the  case  before  us, 
the  assessment  of  the  tax  and  the  order  of 
the  derk  imposing  it  wm  made  and  Antraed, 
reapectlvdy,  over  six  months  after  the  will 
was  probated,  and  without  notloe  elthor  to 
the  executrix  or  to  any  of  the  other  parties 
assessed  with  the  tax.  It  is  therefore  oh- 
TioQS  ^t  the  provisions  ot  statnte  In  this 
state  with  regard  to  taxes  upm  the  recorda- 
tion of  deeds,  etc.,  furnish  no  analogy  to  the 
Inheritance  tax  statute  aforesaid. 

6.  As  to  proceedings,  with  reqiect  to  the 
ndmlDistratlon  of  the  estate,  by  whldi  may 
be  ascertained  what  are  the  tfEpaises  of  ad- 
ministration and  other  charges  against  the 
estate  Indudlng  debts,  if  any,  and  what  are 
Qie  actual  net  balances  of  the  estate  pass- 
ing to  the  I^tees  or  devisees  nndw  a  will — 
wtaidi  alone  constitute  the  amounts  of  tbs 
estate  which  should  be  taxed  under  the 
statute  law  under  conidderatkm:  Sudj  pro* 
oeedings  cannot  supply  the  requisite  due 
process  of  law  to  such  legatees  w  devisees 
for  the  reason  that,  even  if  they  are  takto, 
fliey  may  not  occur,  as  Is  true  <tf  the  case  be- 
fwe  us,  until  after  the  amount  of  the  tax 
has  beccxne  fixed  by  and  enfcmseable  under 
the  ordw  of  the  derk  (or  court),  witturat 
making  any  deduction  whataoevcr  fn»n  the 
gross  amount  of  the  estate. 

7.  In  the  case  ct  Veapltfa  "National  Bank 
T.  Marye  (G.  C.)  107  Fed.  670^  and  Id.,  191 
U.  S.  272,  24  Sup.  Gt  68,  48  L.  Ed.  180,  Is 
dted  and  relied  on  for  the  OMumonwealth 
aa  the  question  of  notice  above  conddered. 
That  case  Involved  the  assessmoit  of  bank 
Btotk  which  under  the  statute  law  involved 
was  reported  for  assessment  by  the  bank 
and  subseqnoiUy  assessed  or  extended  on 


the  books  by  the  commlsrfoDer  of  revenue^ 
without  notice  to  the  stodcbolders.  Judge 
WaddUl  In  the  court  below  placed  his  h<ddlng 
that  due  process  of  law  did  not  require  n(V 
tice  to  the  stockholders  on  the  ground  that 
the  assessor  (the  commissioner  of  the  rev- 
enue) performed  no  Judicial  act  in  making 
such  aasesament,  the  assessment  being  made 
by  him  upon  the  market  value  of  the  stodc 
as  reported  to  him  by  the  bank,  and  that  the 
act  itself  fixed  the  amount  of  the  tax.  More- 
over, as  we  may  here  remark,  sections  567, 
568,  and  669  afford  the  remedy  of  relief  to 
bank  stockholders  from  erroneous  assess- 
ments In  such  cases,  and  the  periodic  annual 
assessments  being  of  record  afford  the  notice, 
and  the  i>^odlc  assessments  and  such  statute 
law  afford  the  opportunity  to  be  heard,  which 
are  requisite.  The  Supreme  Court  dedded 
the  case  upon  a  ground  which  did  not  in- 
volve the  questions  of  notice  or  hearing. 
Hence  there  is  nothing  in  that  case  In  con- 
flict with  the  concluslm  reached  above. 

8.  It  Is  urged  on  behalf  of  the  common- 
wealth that,  as  the  appellants  have  the  rigjit 
under  the  jurisdiction  of  courts  of  equity, 
independently  of  statutory  authority,  to 
maintain  a  suit  for  injunction  against  tbe 
collection  of  the  tax  in  question,  that  remedy 
affords  them  due  process  of  law;  and  the 
cases  of  McMillen  v.  Anderson,  95  U.  S.  87, 
24  L.  Bd.  335,  and  Oskamp  v.  Lewis  <a  G.) 
103  Fed.  906,  are  dted  as  sustaining  such 
position. 

If  this  position  were  tenable,  no  tax  stat- 
ute could  ever  be  held  to  be  oacfmstitntlonal 
because  of  Us  failure  to  affiord  due  prooess 

of  law. 

The  error  in  prlndple  In  this  position  of 
the  commonwealth,  as  I  think,  is  this:  It 
loses  sight  of  the  plenary  power  of  the  Legis- 
lature in  the' absence  of  constitutional  limi- 
tation upou  its  action.  But  for  the  consti' 
tuUonal  provision  under  consideration,  a 
statute  would  be  'nUid  wbldi  anOwrleed  an 
assessment  sndi  as  fliat  made  In  tlie  case  be- 
fore nsi  althoni^  It  afforded  no  notice  or  <v- 
portvmity  of  hearing  whatsoever  to  tne  tax- 
payer; and  It  would  furnish  unquestionable 
authority  for  any  assessment  which  might  be 
made  hy  the  assessing  oSlcet  under  it,  so 
long  as  he  complied  with  the  terms  of  the 
statute,  l^ose  terms  having  been  complied 
with,  the  authority  of  law  for  the  assess- 
ment would  be  complete,  Its  source  bdng  the 
soverdgn  power  of  the  state,  and  no  court, 
in  a  suit  for  lnJuncU<m,  or  in  any  other  suit, 
could  hold  the  action  of  the  assessing  officer 
to  he  unauthorized  by  tiie  law  or  Invalid,  In 
whole  or  In  part,  and  the  assessment  would 
have  to  stand  as  made,  without  any  author- 
ity in  the  court  to  alter  It  upon  any  bearing 
it  conld  give  the  taxpayer.  The  action  of  the 
assessing  officer  would  be  final  and  conclu- 
sive upon  the  taxpayer,  and  no  court  would, 
fn^pendently  of  statute  or  of  constitutional 
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«Daiaiit7.  bave  jnritUetlan  ct  a  salt  for  ln< 
Junction  against  tbe  collection  of  taxes  so  as- 

BBMCd* 

VlMK  ui  aBBBiriiig  oflle«r  has  not  acted  in 
acoordaneo  vitb  Qie  tunw  of  a  tax  statute^ 
liU  acttan  Is  wltlioat  wanant  of  law  and  Is 
pro  tanto  invalid.  In  sndi  caae^  Indeed*  at 
onnmon  law,  ooorts  ttt  eqatt7i  In  salts  for 
Injimction  to  nstealn  tbe  eoUeetkm  of  tbe 
ts^  liBTe  jnrisdletlOD  to  reriew  tbe  action 
of  Uw  ■■iMwr'ng  ofltom  and  ewreet  orrors  In 
the  assessment;  bat,  wbere  the  assescdng 
officer  bas  stricOy  foUowed  Us  statutory  au- 
thority, no  power  rerides  In  any  ooart  In 
any  salt  In  ttie  absence  of  a  statute  conferring 
the  jnrlsdietion  to  dlatnrii  that  action  save 
upon  tbe  stai^  ground  that  tbe  statate  law 
itseU  Is  Invalid  because  It  Is  In  conflict  with 
the  state  or  fedoal  GtmstUntlon. 

Now  In  file  case  before  us  the  clerk,  the  as- 
•esalng  officer,  strictly  fbllowed  bis  statutory 
authority  in  making  tbe  assessment  com- 
Idained  of.  The  court  therefore  b^  Jurisdic- 
tion of  the  case  solely  m  the  ground  that 
it  iBTOlved  tbe  question  of  wheOier  tbe  stat- 
ute law  of  tbe  state  under  whldi  the  derk 
acted  affords  the  due  process  of  law  whldi 
the  federal  Constitution  (and  also  tbe  state 
Constitution  as  aforesaid)  requires,  and 
hence  is  valid ;  or  whether  It  is  invalid  for 
lack  of  affording  such  due  process.  To  say 
that  a  court  of  equity,  independently  of  stat- 
ute, baa  jurisdiction  of  anch  constitutional 
question  and  hence  of  such  suit,  and  that  such 
remedy  Itself  affords  the  dne  process  of  law 
whlch  the  Constitution  requires  to  save  the 
statute  law  from  invalidity,  and  that  there- 
fore the  court  mnst  hold  the  statute  law 
-valid  and  may  go  on  to  Inquire  Into  and 
pass  npon  the  correct  amount  of  the  assess- 
ment, is  to  mistake  the  case  before  the  court 
for  aae  In  which  the  validity  of  the  statute 
law  is  not  InTolved,  but  only  some  question 
concerning  the  action  of  the  assessing  ofQcer 
being  or  not  being  in  accordance  with  the  au- 
thority of  the  statute.  Where  the  validity  of 
tbe  statate  law  Itself  is  involved,  that  of 
necessltgr  must  be  first  passed  upon,  and  only 
In  the  event  that  the  statute  law  la  found 
to  be  constitutional  has  the  court  Jurisdiction 
to  go  on  to  decree  upon  other  matters  by 
way  of  giving  full  relief.  Where  tbe  statate 
law  itself  Is  Invalid,  the  court  mnst  so  de- 
cree and  can  have  no  jurisdiction  to  go  on 
to  administer  such  a  law. 

As  we  know,  the  constitutional  provision 
as  to  due  process  of  law,  as  applicable  to 
tax  legislation,  Is  a  limitation  upon  the  leg- 
islative power  of  the  states  In  order  to 
provide  a  guaranty  against  any  encroach- 
ment upon  Tights  of  property  by  statute  law 
of  the  states  which  does  not  provide  for  due 
process  of  law.  9  Fed.  Stat.  Anno.  pp.  424, 
425,  610,  dtlug,  among  other  authorities, 
Munn  V.  Illinois,  04  U.  S.  123,  24  L.  Ed. 
77,  B8,  and  Slaught^  House  Cases,  83  U.  8. 
ao  WaU.)  86,  21  L.  Ed.  SM.  The  object  of 
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such  constitational  provision  Is  to  nullify  all 
state  statute  law  whldi  otherwise  by  its 

aatboHty,  ml^t  dqwive  any  panoD  of  mop- 
erty  without  dne  process  of  law.  TUs  la  in- 
deed ai^Muent  from  the  language  of  the  conati- 
tntlonal  provlidon  and»  conslderatioo,  wbidi, 
tai  tbe  federal  Otmstltntlim,  ao  far  as  mate- 
rial. Is  as  fOllowa:  "No  state  shaU  *  *  • 
deprive  any  person  ot  *  *  *  ivofwrt?. 
without  due  process  of  law."  Tbe  statute 
law  of  llie  state  under  wblffh  authority  of 
assessment  for  taxation  Is  claimed  must 
therefore,  to  be  valid,  pass  the  test  wbidi  is 
put  to  every  sudi  law  1^  the  constitutional 
proTlel<ai  under  oouslderatton.  By  it,  where 
the  provisions  ot  tbe  statute  are  voucbed  as 
tbe  authority  of  the  assessing  officer,  tbe  dtl- 
sen,  but  tor  the  CkmsUtutlon,  might  be  de- 
prived of  Ills  ^operty  wltbout  due  procesa 
of  law,  unless  sndi  due  process  is  provided 
tor  in  tbe  statute  law,  and  hence  the  neces- 
sity for  sucb  provldon  in  the  statute  law  1^ 
e^f.  And  such  is  tbe  unanlmou  holding  nt 
the  decisions  on  the  subject 

As  said  by  tbls  court  In  Tlotett  v.  Alexan- 
dria, supra  (82  Va.  at  page  674,  23  S.  B. 
at  page  »18,81Ii.B.A.882,68Am.St  Rep. 
825): 

"^e  law  moat  require  notice  •  ♦  •  and 
give  them  a  right  to  a  hearing  and  an  oppor- 
tunity to  b«  heard.  It  matters  not,  upon  tbe 
qaestion  of  tbe  constitutionality  of  such  a  law, 
that  the  assessment  has.  In  fact,  been  fairly 
apportioned.  The  eonatitntlMial  validity  of  tha 
law  Is  to  be  tested,  not  by  what  bas  been  done 
under  it,  but  by  what  may,  hj  Its  aatbortly,  be 
done.** 

See,  to  same  effect,  San  Mateo  Caae,  18 
Fed.  147,  722;  County  of  Santa  Clara  v. 
Southern  Pac.  B,  Co.,  18  Fed.  410;  Cooley 
oa  O^xaUon  (1st  Bd.)  pp.  266,  266;  Dillon 
on  Mun.  Corp.  |  760,  pp.  930-082 ;  Stuart  v. 
Palmer.  74  N.  l&l.  30  Am.  B^.  289;  and 
other  authorities  dted  In  tbe  opinion  <»C  this 
court  delivered  by  Judge  Cardwell  in  the 
Virginia  case  last  cited. 

And  further:  If  a  suit  In  equity  wonld  lie 
on  the  ground  that  a  statute  Is  invalid  for 
failure  to  afford  due  process  of  law,  not- 
withstanding it  be  true  that  no  statute  could 
be  invalid  for  that  reason — which  would  be  a 
solecism  In  the  law  of  procedure  and  i)lalnly 
untenable  as  a  1^^  pr(HM>sitlOBb— while  the- 
oretically all  taxpayers  might,  by  suit  for  In- 
junction, have  the  right  to  obtain  a 
on  the  subject  ct  tbe  amount  of  the  assess- 
moit,  In  fact,  as  a  rul^  tbe  amount  Involved 
in  tbe  Individual  case,  as  compared  with  tbe 
expense  of  the  suit,  would  be  prohibitive  of 
the  remedy,  and.  In  general,  if  that  were  the 
sole  remedy,  taxpayers  would  have  to  submit 
to  any  assessment  made  in  accordance  with 
tbe  statute  law  however  unjust,  without  a 
hearing  and.  In  fact,  without  any  ranedy 
wbatsover  to  ctanct  the  amount  of  tbe  as- 
sessment. 

Accordingly,  we  And  that  the->two  cases 
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mbw  named  u  dted  tor  the  commonwealth 
(McUUlco  T.  Andeison.  90  U.  S.  87,  24  L. 
IBd.  88^  ud  Oskamp  r.  Lewis  [&  a]  103 
Fed.  906)  ue  not  In  conflict  witb  the  views 
ftbore  ^pressed.  In  tboee  cases  the  statute 
law  Involved  expressly  juxnlded  for  the  rem- 
edy by  salt  for  Injunction  which  was  resorted 
to  by  the  ttLj^pajers  in  such  cases.  But  the 
tax  Involved  In  the  former  case  was  a  license 
tax,  to  whldi,  as  we  have  seen  above,  the  due 
process  of  law  constltutltmal  provision  is  not 
applicable.  And  the  statute  involved  in  the 
latter  case  did  expressly  provide  tar  notice 
to  the  taxpayer  and  an  opportunity  for  him 
to  be  heard  before  the  assessor  before  the 
tax  pbligatlon  became  oiforceable  and  the 
court  BO  held.  The  opinion  does  go  further 
and  holds  that,  if  It  were  conceded  that  sec- 
tion 2781  of  the  Ohio  statute  as  to  the  assess- 
ment of  <»ultted  taxes  did  not  require  notice 
to  the  taxpayer,  "nevertheless"  due  process 
Is  provided  by  the  laws  of  Ohio  tm  the  col- 
lection of  taxes."  The  opinion  then  refers, 
not  alone  to  the  statute  of  Ohio  (section  5848 
of  the  Revised  Statutes)  which  expressly 
provides  the  remedies  of  suit  "to  enjoin  the 
ill^al  levy  of  taxes  and  assessments  or  the 
collection  of  either,  and  of  actions  to  recover 
back  such  taxes  or  assessments  as  have  been 
collected,  without  regard  to  the  amount  there- 
of," but  also  to  other  statutory  provisions  in 
that  state  on  the  subject,  among  which  are 
the  provlsitHis  maUng  It  the  duty  of  the  tax- 
payer himself  annually  to  list  or  make  a  re- 
turn of  his  property  for  taxation.  And  the 
provisions  of  statute  are  referred  to  which 
make  a  public  record  of  the  actual  assess- 
ment prior  to  the  time  when  the  taxes  become 
due  and  payable  as  prescribed  by  statute. 
The  court  then  refers  to  the  provisions  of, 
said  section  5848  of  the  Revised  Statutes  as 
afiFordIng  the  taxpayer  the  ultimate  remedies 
therein  spedfled,  but  does  not  oonaldw  them 
as  the  taxpayer's  only  readies.  Indeed,  the 
opinion  says: 

*^e  tax  laws  ot  Ohio  afford  the  taxpayer 
many  opportunities  to  be  heard  for  the  correc- 
tion of  mistakes,  errors,  irr^ularities,  and 
wrtmga  In  the  assessment  and  levying  ot  taxes 
before  boards  of  equalization,  the  county  audi- 
tor, and  the  state  board  of  remission,  with  the 
ultimate  right  to  resort  to  the  courts  to  enjoin 
the  collection  of  any  tax  not  legally  assessed 
or  levied.** 

The  case  ther^re  Is  one  in  which  the  stat- 
ute law  of  the  state,  othra  than  the  statute 
giving  the  remedy  by  suit  for  Injunction, 
fully  provided  for  due  process  of  law,  and 
where  the  remedy  by  injunction  was  but  sn- 
pwadded  to  otber  ample  statatory  provisions 
for  such  dne  process.  And  It  Is  not  a  case  in 
which  the  statute  law  prescribed  the  remedy 
by  Injunction  as  the  sole  provision  therein 
tor  due  process  of  law. 

Therefore,  as  I  think,  neither  of  these  cas- 
es is  In  potnt  and  neither  ot  thaa  sustains 


the  posltiDa  of  the  commoawealflk  afonsftld. 
which  Is,  In  effect,  that  the  statute  law,  In 
a  case  such  as  that  before  us,  need  not  pro- 
vide for  any  notice  or  hearing  vrtiatsoever. 

There  is  another  single  case,  namely.  Se- 
curity Trust,  etc.,  Co.  v.  Lexington,  203  V. 
S.  323,  27  Sup.  Ct.  87,  51  L.  Ed.  204  (which 
is  referred  to  in  Comth  r.  Garter,  102  S.  E. 
68,  this  day  decided,  made  the  basis  of  the 
majority  opinion),  vhldi  on  the  face  of  one 
sentence  In  the  opinlm  would  seem  to  sustain 
the  position  of  the  commonwealth  which  we 
have  now  under  oonslderatim.  It  is  said  in 
the  opinion  of  the  court: 

"Whether  the  oppt^tonlty  to  be  beard  which 
has  been  afEorded  to  the  plaintiff  has  been  pui^ 
auant  to  the  provisi<m  of  some  statute,  as  in 
UcMiUeu  Anderson.  95  U.  S.  37,  24  U  Ed. 
336,  and  Hagar  v.  Redamation  District  No.  106. 
m  U.  S.  701,  4  Sup.  Ct  668.  28  L.  Ed.  660, 
or  by  the  holding  of  the  court  that  the  plain- 
tiff has  such  right  in  the  trial  of  a  suit  to  en- 
join the  collection  of  the  tax,  is  not  materiaL" 

But  the  statute  law  Involved  In  that  case 
afforded  due  process  of  law.  The  Illegality 
of  the  assessment  in  that  case  consisted,  not 
In  the  invalidity  of  the  statute  law  which 
authorized,  but  In  the  failure  of  Qie  assessor 
to  make  the  assessment  and  the  entry  of  it 
on  the  tax  books  until  after  tlie  time  re- 
paired by  the  statute  law.  It  was  this  action 
of  the  assessor  which  was  Invalid  and  not  the 
law.  What  was  done  was  not  done  by  the 
authority  of  the  law.  It  was  not  a  case  where 
the  statute  law  was  inadequate  in  general,  or 
at  all,  to  afford  due  process  of  law  in  its  ad- 
ministration. The  case  before  the  court  was 
an  Isolated  one  In  which  the  state  relied  on 
action  of  an  <^cer  which  had  no  warrant 
of  law.  In  that  class  of  cases  a  suit  for  in- 
junction to  prevent  irreparable  Injury,  where 
the  damages  have  not  as  yet  been  suffered, 
Is,  as  above  adverted  to,  the  prt^r  remedy 
at  common  law.  The  plaintiff  pursued  that 
remedy,  and  the  state  court,  in  a  suit  for 
injunction  against  the  collectloa  at  the  tax, 
gave  the  taxpayer  a  hearing  on  the  question 
of  the  correct  amount  thereof  and  reduced 
It  below  the  amount  of  the  assessment  The 
Siupreme  Court  held  that  sudi  a  hearing  was 
all  the  hearing  the  taxpayer  was  entitled  to 
In  such  a  case  under  the  constitutional  guar- 
anty of  due  process  of  law.  That  case  Is  a 
very  different  one  from  the  case  before  us. 
It  did  not  Involve  the  question  of  the  Invalid- 
ity of  statute  law  for  la<^  of  provision  ther<^ 
in  for  due  process  of  law,  and  Is  thraefore 
not  In  point  And  it  Is  appar^at  from  the 
authorities  dted  and  considered  in  the  (H>In- 
ion  that  that  case  did  not  intmd  to  change 
the  well-established  doctrine  whtdh  we  have 
above  adverted  to  on  the  subject  of  the  neces- 
sity in  statute  law  of  a  certain  character  for 
provlidon  Qiereln  f<n>  due  process  oC  law  in 
ordor  to  save  it  firom  InvaUditr. 
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It  BU7  Iw  added  OMt  the  fhet  tbat  tbe  Leg- 
tslmtnre,  In  Ona  Inheritance  tax  statute  of 
1018  CActa  1918,  V.  418),  luw  made  exitren 
prorlalooa  for  the  notice  and  bearing  afore- 
said, and  for  ascertaining  .the  amount  of  the 
expenses  of  admlnlstratifn  of  and  other 
charges  against  the  estate,  Inclnding  debts,  if 
auy,  all  of  whldi.  are  to  be  deducted,  before 
IttH  tax  Is  levied.  Is  Indicative  that  the  leglsla- 
tire  view  of  the  need  ttiOTetbr  In  the  statnte 
law  is  the  same  as  Out  which  la  taken  aborew 

I  am  forced  to  the  amdaslon,  therefore, 
tbat  the  Inh^tanoe  tax  statute  of  Virginia 
of  19ie  is  in  direct  conflict  with  the  provt- 
itons  of  the  federal  and  state  CcmatituUons 
aforesaid,  and  Is  therefore  void  and  unen- 
forceable; and  hence  am  ctwstrained  to  dia- 
KDt  ttom  the  majorit7  opinion  on  this  «uea- 

tlOD. 

1  concur  with  the  majority  (V)lni<m  on  the 
subject  <tf  the  tax  bdug  a  sucoesslon  tax  and 
In  the  holding  therein  as  to  ttie  dednctlmie 
and  exonptlons  to  wbiCh  appdlants  are  en- 
tlUed. 

Piat  CURIAM.  [1]  This  case  inv(4ves  tlie 
inheritance  tax  upon  tlie  estate  of  William  H. 
Jones,  Jr.,  deceaaed.  The  questions  raised 
are  Bubstantlallr  identical  with  those  raised 
iQ  the  cases  of  Com  mc«i wealth  t.  Carter, 
102  8.  E.  68,  and  Heth  v.  Commonwealth, 
102  S.  B.  66,  this  day  decided,  and  no  fur- 
ther dlscussloo  Is  deemed  necessary.  In  our 
view  of  the  controversy,  the  drcalt  court 
of  the  dty  of  Richmond  had  Jurisdiction  to 
entertain  the  bill  for  the  correction  of  the 
Inheritance  tax  involved,  and  therefore  er- 
red in  snstalning  the  demnrrer  of  the  audi- 
tor of  pnUic  aceoontSi  acting  for  the  common- 
wealth. 

[21  It  appears,  however,  that  the  cleric  sim- 
ply accepted  the  appraised  value  at  fhe  es- 
tate ot  William  H.  Jones,  Jr.,  made  one  de- 
duction of  115,000  therefirom,  and  computed 
the  tax  on  the  residue  of  that  gross  amount. 
Hie  estate  was  devised  and  bequeathed  to 
the  testator's  widow  and  three  children.  In 
our  view,  they  were  entitled  to  have  the  oe- 
penses  of  administration  and  debts,  if  any, 
deducted  from  the  gross  value  of  the  estate, 
and  then  out  of  the  net  amount  remaining 
they  were  each  entitled  to  an  ex^ptiou  of 
<15,000,  and  the  tax  should  then  be  computed 
on  the  residue  of  tlie  property  devised  and 
bequeathed  to  them  severally  at  the  rates 
prescribed  by  the  statute. 

The  decree  will  therefore  be  reversed  and 
the  cause  remanded  to  the  trial  court,  with 
Instructions  to  make  proper  inquiries  for 
the  ascertainment  of  the  value  of  the  several 
shares  of  the  benefldarles,  the  proper  tax 
computed  thereon,  and  tlie  erroneous  assess- 
ment made  by  the  <deA  cnrected,  and  proper 
relief  granted. 

Rerersed  and  remanded. 
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<Snpreme  Oonrt  of  Appeals  of  'nrgbda.  Jan. 

22,  1020^ 

1.  OoNninmonAi,  ijlw  ^=»45  Cooaia  wmr 
conoEun  pujitlt  ikvjxid  STAnm. 

Though  the  conrta  should  approach  conati- 

tutlonal  gueetioQs  with  caution,  they  must  not, 
merely  for  convenience  or  expediency,  hesitate 
to  condemn  an  act  which  plainly  violates  the 
fundamental  law. 

2.  CONSTITDTIOirAL  UW  —  AOT  HOT 

BHowiNo  sxoLUBivn  oa  mBoananATm 

PUBPOSE  PBIUA  FAOn  TAIJO  AS  NOT  A  BPI- 
OIAI,  ACT. 

If  a  Statute  bears  on  its  face  no  evidence  of 
an  exclnaiye  or  discriminative  purpose,  it  Is 
prima  fade  valid  as  general  and  not  special 
legislation. 

&  StATDTBS  «S»73^  —  OLASBDIOATIOn  BT 
GINKRAL  LAW  NOT  FBOHIBlrED  AS  BFSCIAIi 

I.BOI8LATI0ir. 
Conatitational  prohibitions  against  special 
l^islation  do  not  prohibit  dassification,  but  the 
classification  moat  not  be  purely  arbitrary  rath- 
er than  natural,  reasonable,  and  appropriata 
to  the  occasion. 

4.  STATtrrES  «=>71— Act  oenkbal  is  vosm, 

BTTT  SPECIAL  m  EFFECT,  VIOLATIVE  OP  PBO- 
HIBITION  OP  SPECIAL  LEGISLATION. 

Though  an  act  is  general  in  form.  If  it 
la  spedal  in  purpose  and  effect,  it  violates  the 
spirit  of  the  constltntlonal  prohlUtlon  of  spe- 
dal legislation. 

5.  Constitutional  law  ^=a48  —  Assuuption 
OF  pacts  in  patob  op  law  as  oenebal 

BATBXB  THAN  SPECIAL. 

The  necessity  for  and  reasonableness  of 
dassiflcation  by  a  statute  are  primarily  ques- 
tions for  the  J^gislature,  and  if  any  state  ol 
facts  can  be  reasonably  conceived  that  would 
sustidn  the  act  as  general  rather  tbau  spedal, 
such  facts  must  be  assumed  as  oil  sting  at  the 
time  the  law  was  enacted. 

6.  CONSUTUTIONAL  LAW  ^9*48  — BUBlflN  TO 
8B0W  BPEOXAL  OHABACm  OT  AOT  nNKBAL 
ON  PACE. 

In  any  attack  upon  a  statute  wld<A  Is  gei^ 
era]  on  its  face,  the  burden  la  on  th«  sTiri*Hng 
party  to  show  that  it  does  not  rest  upon  a  rea- 
sonable basis  and  is  essentially  arbitrary  aa  ax> 
dnding  persons  or  localities  naturally  belonging 
to  Its  Operation,  and  so  Is  spedaL 

7.  Statxttes  «3»9S(ia)— West  Fee  Bill  oxn- 

EEAL,  AND  NOT  SPECIAL,  LAW. 

fnte  West  Fee  Bffl  (Acts  1914,  c^SS^.  cre- 
ating a  comtnisslon  to  iiiTestigate  the  compen- 
sation of  court  derks,  examiners  of  records, 
treasurers,  commissioners  of  revenue,  sheriffs, 
etc.,  and,  as  a  basis  for  fixing  maximum  com- 
pensation tmtil  action  on  report  of  the  com- 
mission, dividing  an  dties  and  counties  into 
classes  according  to  thdr  population  the 
federal  census  of  1910  alone,  not  each  recur- 
ring  federal  census,  held  "general,"  and  not 
"spedsl,"  legislation,  a  law  arbitrarily  sepa- 
rating some  persons,  places,  or  things  from 


»For  other  eases  see  same  topto  and  KBT-NUHBBK  ta  all  Ker-NuadMnl  XHgssli  aad  Indexes 
*Vor  opinltm  on  petltioa  tot  rehearing,  see  lU  fl.  B.  721. 
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those  on  wUdi  It  would  oOierwlse  operate  (dt- 
ins  Words  and  Pliraae^  Flnt  and  Becond  Se- 
ries, Special  Law). 

Error  to  drcnlt  Oourt  of  Olty  of  Rldi- 
mond. 

Motion  In  tbB  name  of  the  CkHnmonweoltb 
ag^nst  Alrali  Martin,  wherein,  on  death  of 
defendant,  the  case  was  revlred  against  his 
ezecutom  To  review  Judgment  fW  the  Com- 
m<niwealtli,  the  executom  t»lxig  error.  Af- 
flnned. 

Frank  L.  Grof^er,  of  P<H*tsmouth,  and 
Loyall,  Taylor  &  White  and  WlUlams  & 
Tunatall,  all  of  Norfolk,  for  plalntlfliB  In 
error. 

The  Attoxn^  Ueneral,  for  the  Gomoum- 
wealth. 

KELLY,  P.  This  Is  a  proceeding  hy  mo- 
tlcm  In  the  name  of  the  commonwealth  to  re- 
cover excess  wmpaisatlon  collected  by  Alvah 
Vartln,  derk  of  the  circuit  court  of  Norfolk 
county,  over  and  above  the  maximum  amount 
allowed  by  an  act  of  the  General  Assembly, 
approved  March  27,  1914,  commonly  known 
as  the  "West  Fee  BUI"  (Acts  1914,  p.  707). 
After  the  motion  was  Instituted  Alvah  Mar- 
tin died,  and  the  case  was  revived  against 
his  executors.  The  only  defense  offered  was 
that  the  act  violated  sectloDS  61  and  68  of 
the  Virginia  Gmstltation,  and  was  ttiere- 
fore  null  and  void.  Then  w&»  a  Judgment 
for  the  commonwealth,  and  thereupon  the  ex- 
ecutors obtained  ttJs  writ  (tf  error. 

The  title  of  the  act  is  as  follows: 

"An  act  to  create  a  commission  to  consider 
the  comprasation  of  court  derks,  examiners 
of  reeoids,  treasurers,  commksioners  of  the 
revenue,  sfaeriffa,  Mgh  constables,  and  dty  ser- 
geants, and  tmtil  action  apon  the  report  of 
said  commission  to  fix  the  maximum  amount  of 
the  compensation  of  said  officers." 

In  keeping  with  this  title,  the  provisltms  of 
the  act  show  that  the  Legislature  intended  it 
to  be  tratatlve  and  experimental.  Whether 
in  a  strict  and  accurate  legal  sense  it  was 
temporary  or  permanent  Is  a  question  which 
has  been  raised  by  counsel,  but  which,  as 
will  hereinafter  ap[)ear,  we  need  not  decide. 
It  created  a  commission,  consisting  of  the 
Governor,  auditor  of  public  accounts,  and 
state  accountant,  to  investigate  the  compen- 
sation of  the  officers  named  therein  and  to 
"report  at  Uie  next  session  of  the  General 
AssOTibly  whether  said  offices  are  economi- 
cally administerad.  (what  compensation 
should  thereafter  be  paid  to  said  (^cers, 
*  *  *  and  all  other  matters  deoned  per- 
tinent by  any  member  of  said  ccmmlssion." 
Section  6.  The  act  did  not  become  effective 
until  January  1,  1916.  It  was  amended  in 
1916  (Acts  1916,  cc  470.  490)  and  again  In 
1918  (Acts  1918,  c.  110),  and  the  commission 
made  a  report  In  1910  and  again  In  1918; 


hut  neltbw  In  the  amendments  to  llie  act  xu« 
In  the  reports  by  the  commlsdon  was  there 
any  cbange  or  snggeatlon  In  r^rd  to  the 
"classlflcatlon''  now  to  be  discussed. 

As  a  baste  for  n^ng  the  maximum  com- 
pensation of  the  i^cera  named  therein,  the 
act  divides  all  the  cities  and  counties  of  the 
state  into  classes  according  to  their  popula- 
tion. Norfolk  county,  having  a  population  of 
over  60,000,  falls  within  the  first  of  the  three 
dlvldons  into  which  the  counties  are  divided. 
This  dasslficatlon  rests  upon  the  federal  cen- 
sus of  1910;  the  exact  language  of  the  enact- 
ment in  this  respect  being  as  follows: 

"For  the  purposes  of  this  act  the  population 
of  each  comity  and  city  shall  be  as  shown  In 
the  United  States  census  report  of  nineteen 
hundred  and  ten."   Section  1. 

The  Contention  of  the  plaintiffs  In  error  la 
that  this  provision  converts  the  act  into  a 
special  law.  •  If  this  contention  Is  sound,  the 
statute  is  unconstitutional,  because  the  agreed 
facts  In  the  case  show:  (1)  That  the  act  was 
not  referred  to  the  standing  committee  on 
special,  private,  and  local  legislation,  as  re- 
quired section  61  of  the  Constitution  of 
Virginia ;  and  (2)  that  it  was  passed  during 
the  term  for  which  the>def^dant  had  been 
elected,  and  therefore  violated  clause  14  of 
section  63,  forbidding  the  passage  of  any 
special  act  Increasing  or  decreasing  salaries, 
fees,  compensation,  or  allowances  of  public 
officers  during  the  term  for  which  Qiey  are 
elected  or  appointed. 

The  sole  question  for  decision,  therefore, 
is  whether  the  statute  under  review  was  spe- 
cial or  generaL  If  special.  It  was  void;  if 
general,  It  was  valid. 

We  are  admonished  In  the  outset  by  coun- 
sel on  both  sides,  of  the  far-reaching  conse- 
quences dependent  upon  our  dedsion.  It  Is 
said,  upon  the  one  hand,  that  an  affirmance  of 
the  Judgmeoit  will  necessarily  determine  ad- 
versely to  public  officers  of  the  state  many 
similar  cases  now  pending  In  the  conunon- 
wealth ;  and,  cm  the  other  hand,  that  the  ag- 
gregate amount  of  excess  compensation 
claimed  in  these  other  cases  is  of  such  magni- 
tude that  a  reversal  will  affect  in  a  mate- 
rial degree  the  current  revenue  of  the  state. 

[1  ]  Independent  of  these  suggested  consid- 
erations peculiar  to  this  case,  it  is  well  known 
that  the  courts  approach  constitutional  ques* 
tlons  with  great  caution,  and  regard  the  In- 
terpretation and  application  of  constitutional 
provisions  as  among  the  most  important  as 
well  as  delicate  and  difficult  duties  whldi 
they  have  to  perform.  They  must  endeavor 
to  hold  up  the  hands  of  the  lawmaking  body, 
but,  to  do  so  ^lectlTely  and  In  audti  way  aa 
to  command  public  respect  and  ctmfldencet, 
th^  must  not,  for  mere  reascms  of  conrra^ 
lence  or  eqpedl«icy,  heedtate  to  oondemn  an 
act  which  plainly  violates  the  fundamental 
law. 
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Is  Uw  *^e0t  Fee  BUI"  a  general  or  a 
special  act?  Tbe  evils  ot  special  leglslatlcm, 
and  the  oonseqnent  InlilbiaMis  and  restric- 
tliHis  nptm  It^  liave  so  often  beoi  the  subject 
of  litlgatlcm  that  we  might  naturally  and 
reasonably  hope  to  find  tke  books  full  of 
cases  definitely  settling  the  principles  and 
teats  to  be  applied  to  the  question  In  hand. 
Such  a  hope^  however,  Is  vain.  A  dear 
demonstration  of  this  regrettable  fact  can 
be  found  In  the  excellent  and  elaborate 
briefs  of  the  distinguished  counsel  who  rep* 
resent  the  opiKislng  contentions  in  this  case 
and  to  whom  we  are  Indebted  tor  a  notaUy 
diligent  and  dlscrlmlnatlngv  compUatlw  and 
analysis  of  the  authorities  In  this  and  other 
JarlsdlctloDS  bearing  upon  the  question.  With 
this  veritable  library  of  the  law  on  ttie  sub- 
ject at  hand,  we  emerge  from  a  careful  con-, 
sideratlon  of  it  with  the  unsatisfied  state 
of  mind  expressed  by  Judge  DUIon  In  his 
work  on  Mnnlc^l  Cknrporatlons  (volume  1 
[0th  Ed.]  i  141«  p.  244,  as  foUows: 

"What  ia  a  'reneral  act*  and  what  is  a  'spe- 
cial acf  *  •  •  might  haT«  appeared  to 
the  framers  of  the  Constitution  to  be  questions 
easy  oi  solution.  But,  If  so,  the  result  has 
proved  otherwise,  and  these  qnestlons  (with 
which  the  present  chapter  deals)  are  among  the 
most  difficult  and  perplexing  which  the  courts 
have  had  to  meet.  Their  Duinber  and  variety 
are  almost  infinite,  and  the  results  In  many  re- 
■peets  are  very  unsatisfactory  and  Inharmoni- 
ons,  as  the  present  chapter  abundantly  proves. 
The7  present  a  veritable  Judtdal  labjrinth  with 
no  certain  due  to  gnide  the  public  or  the  pro- 
fession In  the  intended  applications  of  these 
constitutional  provision*  conBtantly  arising. 
The  professional  adviser  1*  often  compelled  to 
confess  that  be  does  not  know  whether  a  given 
act  is  special  *  *  *  or  not,  and  that  the 
questions  are  of  such  nicety  that  they  can  be 
■ctUed  only  by  a  decision  in  many  cases,  of  the 
court  «f  last  resort  In  the  state.** 

And  again,  at  aectloo  142,  p.  206;  Judge 
£>lll<m  says: 

"Under  the  oonstitottonal  prohibition  «f  spe- 
cial legislation  manr  attempts  have  been  made 
to  define  general  end  special  laws,  and  to  lay 
down  some  specific  rule  for  the  guidance  of  the 
Legislature  and  the  courts,  but  is  not  too 
much  to  say  that  no  satisfactory  rule  has  yet 
been  obtained.  It  Is,  f»t  course,  apparent  that 
a  statute  applicable  to  the  whole  state,  and  to 
mH  persons,  bodfes  corporate,  and  property 
witUn  the  states  Is  general,  but  as  a  practical 
matter  such  ststutes  are  relatively  few  in 
ntunber.** 

In  VBTsnsoo  t.  Boss,  12iS  N.  7.  469,  464, 
27  K.  B.  964,  966,  it  was  said  by  Andrews,  J.: 

"It  seems  impossible  to  fix  any  definite  rule 
by  which  to  solve  the  question  whether  a  law 
is  local  or  general,  and  It  has  been  found  ex- 
pedient  to  lean  the  matter  to  a  crasiderable 
extent  open,  to  be  determined  npon  tlie  apedal 
circiimataneeB  of  each  cassb" 


And  M>  say  many  of  the  conrta 
A  number  ot  abstract  deflnlthms  ot  a  *^q;>e- 
dal  law"  are  collected  In  7  Words  and 
Phrases,  pw  0577,  and  In  the  Seccmd  Series 
of  the  same  work,  p.  636,  from  a  bare  in- 
spection of  wblcb  it  will  readily  appear  that 
tbej  amount  to  little  more  than  Inroad  gen- 
erallzatlona,  and  are  not  calculated  to  be  of 
mudi  use  in  their  application  to  concrete 
cases. 

Perhaps  the  most  satisfactory  short  defini- 
tion to  be  fonnd  anywhere  Is  the  following, 
appearing  in  the  collection  last  dted,  taken 
from  Budd  r.  Hancock,  66  N.  J.  Law,  133,  48 
Atl.  1023,  and  repeated  in  Tan  Cleve  v.  Pas- 
saic Valley  Sewerage  Oommlssloners,  71  N. 
J.  Law,  183,  184,  68  AO.  671,  678: 

"A  law  is  special  In  a  constitutional  sense 
when  by  force  of  an  inherent  limitation  it  ar- 
bitrarily separates  some  persons,  places,  or 
things  from  those  upon  which,  but  tot  such 
separation,  it  would  operate." 

Tbis  deflnlUcm  ondonbtedly  strttea  at  the 
foandatitti  ot  Hie  snbjeet;  for  an  azMtra>7 
separation  of  i>enKms,  places,  or  things  of 
the  same  general  class,  so  that  some  of  them 
will  and  otiwra  of  Utem  will  not  be  affected 
by  tbe  law.  Is  of  the  essence  of  spedal  les- 
Idatiini.  But  wb&t  does  It  take  to  oonstl- 
tute  "an  arbitrary  Bei»aratton"?  Manlfestiy 
no  definition  could  answer  this  question,  be- 
cause It  most  in  the  native  of  things  d^iend 
upon  the  purpose  and  subject  of  the  particu- 
lar act  and  fbe  drcomstances  uid  conditions 
snrroondlDs  its  passage.  The  courts  may 
look  to  sndi  circumstances  and  conditions  In 
passing  <m  the  validi^  ot  an  act  1  Mc(3nil- 
lin  on  Municipal  Coiporations,  1  202. 
Hence  it  is  that  In  practically  eveiy  case 
the  decision  must  rest  upon  general  prln- 
dtdes  of  law  and  goieral  roles  of  statutory 
construction  rather  than  npon  definitions  or 
precedents. 

In  Ex  parte  SetUe,  114  Ta.  -710,  719,  77 
8.  E.  496,  497,  Judge  Keith,  in  sustaining  a 
legislative  classlflcatlon  of  conntiee,  very 
pertinently  said: 

*^e  prindples  by  which  tills  court  is  gov- 
erned In  considering  the  constitutionality  of  a 
law  have  been  too  frequentiy  the  subject  of 
judidal  deduon  to  require  the  dtation  of  an- 
thority.  Every  presumption  is  made  in  favor 
of  the  oonstitutionali^  of  an  act  of  the  Legis- 
lature. A  reasonable  doubt  as  to  Its  constitu- 
tionality must  be  solved  in  favor  of  the  vaUd- 
1^  of  tiie  law,  and  the  courts  have  nothing  to 
do  with  the  question  whether  or  not  the  legis- 
lation is  wise  and  proper,  as  the  Legislature 
has  plenary  power,  except  where  the  Constitu- 
tion of  the  state,  or  of  the  United  States,  for- 
bids, and  it  is  only  in  cases  where  the  statute 
in  question  Is  plainly  repugnant  to  some  pro- 
vision of  the  Oonstitution  that  the  courts  «aa 
declare  it  to  be  mdl  and 

As  showing  that  these  prlndplee  ai^ 
wlOi  peculiar  a^pnqirlatraeas  to  le^atlve 
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daa^cadona  of  peraons,  places,  and  things, 
see,  also,  State  t.  ScnlUn-Gallaglier  Iron  & 
Steel  Co..  268  Mo.  178,  186  S.  W.  1007,  Aon. 
Caa.  1918E,  020;  Harmoa  T.  Madison  County, 
163  Ind.  68,  51  N.  EL  105,  107,  108  ;  26  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  688;  12  a  J.  1129, 
1130 ;  6  a  0.  U  I  376,  p.  385. 

[2]  In  donbtfDl  cases  a  most  useful  gnlde 
iQ  determining  whether  a  Btatnte  Is  general 
or  special  within  the  meaning  of  constitu- 
tional limitations  like  those  InTolred  In  this 
case  is  to  be  found  In  the  underlying  rea- 
sons for  such  limltatlMis.  They  are  Intend- 
ed primarily  as  a  check  upon  the  Intentional 
exercise  of  legislative  power  conferring  spe- 
cial privllegea  and  Immonltles,  or  special  re> 
Btrictions  and  burdens,  upon  particular  per- 
sons or  localities  to  the  exclusion  of  other 
persons  or  localities  similarly  situated. 
Plain  legislative  violations,  whether  express- 
ly intended  as  sacii  or  not,  must  of  coarse  be 
condemned ;  but  these  limitations  in  the  fun- 
damental law  bad  their  genesis  In  a  purpose 
to  remedy  the  mischief  of  Intentionally  ar- 
bitrary and  exclusive  legislation.  1  DIU. 
Mun.  Corp.,  sapra,  |  141.  It  follows,  there- 
fore, that  If  a  law  bears  on  Its  face  no  evi- 
dence of  an  exclusive  or  dlscrlmlnatlTe  pur- 
pose, it  is  prima  fade  valid.  As  was  nld  In 
Budd  V.  Hancock,  supra: 

*^e  test  of  a  special  law  is  the  appropriate- 
nssa  of  its  proviBions  to  the  objects  that  it  ez- 
elndes.  It  is  not,  therefore,  what  a  law  in- 
cludes that  makes  it  spedal,  but  what  it  ex- 
cludes. If  nothing  be  ezduded  that  should  be 
contained,  the  law  la  generaL  Within  this  dis- 
tinction between  a  special  and  a  general  law, 
the  question  In  every  case  is  whether  any  ap- 
propriate object  Is  exduded  to  which  the  law, 
but  for  its  IhnitationB,  would  apply.  If  the 
only  limitatioii  contained  in  a  law  is  a  legiti- 
mate daBsifleation  of  ita  objects,  it  If  a  gener- 
al law." 

[S-l]  Ctmstttatlonal  jwohlbitiona  against 
Spedal  legislation  do  not  prohibit  classlflca- 
tUm.  A  general  law  In  its  simplest  form  «n- 
briLces  all  persons  and  places  within  the 
Etate,  but  varying  drcnmstances  often  rai- 
der it  impossible  to  apply  the  same  rule 
every^ore  and  to  everybody.  But  the  das* 
Blflcatlon  must  not  be  pnr^  arbitrary.  It 
most  be  natural  and  reasonable,  and  apitro* 
prlate  to  the  occasion.  There  must  be  stmie 
sndi  difterence  In  titw  rttuatton  of  the  snb- 
Jects  of  the  dllferait  daases  as  to  reoMm- 
ably  justify  some  variety  of  mle  In  respect 
thereta  l^ou^  an  act  be  general  In  fimn* 
If  it  be  spedal  In  pnrpose  and  effect,  It  vlo 
lates  the  ai^rlt  of  the  ocmstttutlmal  prcAIM- 
tton.  Ad  evasion  of  the  prohlbltlam  "by 
dreadng  vp  spedal  laws  In  the  gart>  and 
gniae  of  general  atatntea"  will  not  be  per- 
mitted. 1  DIU.  on  Mnn.  Corp.  (Sth  Ed.)  | 
147  et  seq. ;  1  Lewis'  Sutherland  on  Stat 
Oonstmctlon  (2d  Ed.)  |  20a  Bnt  the  neces- 
sltgr  for  and  the  reasonableness  of  classtflca- 


tion  are  primarily  questions  for  the  Legisla- 
ture. If  any  state  of  facts  can  be  reasonably 
conceived  that  would  sustain  it,  that  state 
of  facts  at  the  time  the  law  was  enacted 
most  be  assumed.  1  Dill,  Mun.  Corp.  (Sth 
Ed.)  I  146;  Polglaise  v.  Commonwealth,  114 
Va,  850,  866,  76  S.  E.  897. 

With  the  foregoing  prindples  in  mind,  let 
us  look  to  the  characteristics  of  the  act  In 
question.  As  appears  from  its  title  and  pro- 
visions. It  Is  a  comprehensive,  but  tentative 
and  experimental,  schme  for  controlling  the 
compensation  of  certain  spedfled  state  of- 
ficers In  every  dty  and  county  In  the  state 
by  fixing  a  maximum  salary  to  be  received 
by  eadi  of  them.  This  maximum  is  made  to 
dep^d  upon  and  to  vary  wlQi  the  p(H>Qlatlon, 
and  dtles  and  counties  are  dasslfled  accord- 
li^ly.  There  are  no  counties  or  dtles  ex- 
cluded, and  there  Is  here  no  contentiMi,  and 
no  reason  to  contend,  that  the  Legislature 
intended  any  discrimination  or  dass  legisla- 
tion. It  was  dealing  with  a  tremendously 
important  question,  one  which  addressed  it- 
self  peculiarly  to  the  Legislature  and  had 
been  the  subject  of  public  agitation  and  dis- 
cussion for  some  time  prior  to  the  passage 
of  the  statute.  There  is  every  indication 
that  tliat  pnrpose  was  to  proceed  cautiously 
and  deal  fairly  with  the  officers  themselves, 
and  to  simply  take  the  initial  step  In  the 
establishment  of  a  system  of  salaries  for 
public  officers,  whldi  would,  on  the  one  hand, 
afford  a  just  ctxnpensatloQ  for  services  ren- 
dered, and,  on  the  other,  promote  reasonable 
economy  in  the  administration  of  certain 
branches  of  the  state  government. 

[8,  7]  The  plaintiffs  In  error  concede  that, 
as  a  general  proposition,  the  dasslflcatlon  of 
dtles  and  countiea  according  to  population 
for  the  pnrpose  of  fixing  the  salaries  of  pub- 
lic officers  does  not  offend  against  a  consti- 
tutional interdict  upon  Bpedal  legislation. 
They  claim,  however,  and  this  raises  the  flnsl 
and  dedslve  questltm  before  us,  that  the 
dassliicatlon  here  la  fatally  defective  because 
It  Is  made  to  depend  up<m  the  single  census 
ot  1910,  with  no  provision  for  any  diange  in 
the  future  by  rea8<m  of  Increase  or  decrease 
in  p(9ulatl(m.  There  Is  no  other  crlUdsm 
of  tiie  act  It  is  conceded  to  be  In  every 
other  respect  dearly  general  and  tree  from 
ccnstitntlonal  objertloD. 

It  la  manifest  that  by  limiting  Oie  dassifl- 
catlon  to  flie  oensna  of  1910  the  Leglslatara 
has  in  effect  fixed  the  maTimnm  salaries  la 
each  county  and  dty  In  the  state  as  definitely 
as  If  Uie  act  had  called  each  dty  and  county 
by  nam&  We  are  not  prqitared,  however,  to 
say  ttaat  mtb  an  act  is  special  within  the 
meaning  ot  tbe  Ocmstltutirai.  A  similar  one 
la  to  be  found  in  section  8528,  Code  1904 
(Bectlou  8505.  Code  19U0.  fixing  the  salary 
ot  title  conmionwealth's  attorney  In  eadk  oT 
the  conntieB  and  dtles.  We  are  not  Infnm- 
ed,  and  have  not  deemed  It  material  to  In- 
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quire^  whether  this  act  In  Its  present  form  t  quiring  proTisl<Mi  for  future  members  of  a 


was  passed  as  a  general  or  special  law,  but, 
for  the  purpose  of  illustration,  if  it  were  at- 
tacked as  a  special  act,  we  would  have  no 
hesitancy  in  saying,  In  the  absence  of  any- 
thing to  show  that  the  salaries  therein  nam- 
ed were  classified  and  fixed  arbitrarily  and 
without  due  regard  to  some  prt^r  haala, 
that  it  should  be  classed  as  a  general  law. 
It  necrasarlly  Implies  a  classlflcation,  but  It 
excludes  no  person  or  locality  naturally  be- 
longing to  its  operation,  and  the  presump- 
tion that  the  Legislature  acted  In  good  faith 
and  graded  the  salaries  upon  reastmable 
grounds  would  support  it  as  general  legis- 
lation. In  any  attack  upon  it  the  burden 
would  be  upon  the  assailing  party  to  show 
that  It  did  not  rest  upon  a  reasonable  basis, 
arid  was  essentially  arbitrary.  Ex  parte  Set- 
tle, snpra;  Polglaise  v.  Commonwealth,  su- 
pra. 

A  diligent  consideration  of  the  authorities 
leads  us  to  the  conclusion  that  a  classlfica- 
titm  which  is  territorially  complete  at  the 
time  of  the  passage  of  the  act  establishing 
it,  and  which  Is  based  upon  natural  and  rea- 
sonable grounds,  ought  not  to  be  held  nncon- 
stltutional  for  the  bare  reason  that  it  does 
not  provide  for  future  changes  dependent 
upon  an  uncertain  variation  of  existing  con- 
ditions. 

We  have  no  desire  to  evade  or  minimize 
the  strraigtfa  of  the  argument  against  this 
view.  The  effect  of  fixing  for  counties  of 
the  first  class  a  larger  maximum  of  compen- 
8ati(m  for  their  officers  than  is  allowed  In 
counties  of  the  second  and  third  classes, 
when  the  basis  of  the  classification  is  made 
to  depend  up<m  a  single  census,  as  effectively 
excludes  the  latter  counties  from  the  first 
class  as  if  they  had  not  been  pmvided  for 
at  all  in  the  act.  Conversely,  it  is  also  true 
that,  if  there  should  hereafter  be  a  decrease 
in  the  pt^ulattou  of  any  counties  in  the  first 
class  sofflcioit  to  bring  them  properly  with- 
in the  8ec<md  or  third  class,  they  will  be  as 
^ectiTely  and  specially  favored  by  the  high- 
er dasslflcatlon  as  if  they  had  be^  desig- 
nated     name  for  that  purpose. 

Undoubtedly  there  Is  much  apparent  au- 
thority for  the  proposition  that  a  classlfica- 
tion  having  the  characteristic  here  pointed 
out  is  invalid.  The  case  would,  of  course, 
be  entirely  free  from  difficulty,  from  the 
standpoint  of  authority  and  precedent,  If  the 
act  had  simply  referred  to  the  federal  cen- 
sus without  limiting  it  to  the  one  immediate- 
ly preceding  Its  passage.  1  Dill.  Mnn.  Corp. 
(5tta  Ed.)  i  152.  p.  284,  and  cases  dted  tn 
note  1.  A  detailed  review  of  the  cases  bear- 
Ing  upon  this  point,  the  more  pertinent  of 
which  are  discussed  in  the  briefs  in  this 
case,  would  not  be  feasible  in  an  opinion  of 
reasonable  length.  It  must  suffice  to  say 
that,  when  we  examine  these  authorities 
closely,  it  becomes  manifest  that  the  rule  re- 
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class  has  most  generally  been  applied  to  stat- 
utes which  at  the  time  of  their  enactment 
did  not  embrace  all  of  the  counties  or  cities 
in  the  state,  and  were  thus  necessarily  ex- 
clu^ve  and  discriminative.  The  rule  is  of- 
ten stated  in  such  form  as  to  indicate  that 
this  is  true.  Thus  in  a  note  to  Krans  v. 
Lehman,  170  Ind.  408,  83  N.  E.  714,  84  N.  B. 
769,  15  Ann.  Cas.  857,  it  Is  said: 

"A  statute  classifying  municipalities  on  a 
basis  of  population  Is  not  invalid  because  at  the 
time  of  its  enactment  there  is  only  one  munic- 
ipality within  one  of  the  classes  which  it  cre- 
ates, provided  the  statute  is  so  framed  that 
other  places  may  come  within  the  claasifica- 
tlon  and  operation  of  the  statute  on  acquiring 
the  necessary  population" — citing  many  cases. 

And  again  on  page  868  of  15  Ann.  Oas.  it 
is  said:  * 

"Conversely  a  claaaification  by  population  ia 
invalid  if  it  ia  confined  in  Its  operation  to  a 
state  of  facts  existing  at  the  date  of  its  adop- 
tion or  any  other  particular  time,  and  ese- 
cludea  munidpalitiet  other  than  tkote  affected 
at  the  time  of  the  enactment  from  coming  with' 
in  its  purview,  eapedaUy  when  swsh  classifica- 
tion, as  it  tttuiUlv  the  ease,  has  relation  to  a 
single  loooHiv  only" — citing  many  cases.  (The 
italics  are  supplied.) 

The  contentlOTi  of  the  plaintiffs  In  error, 
as  we  understand  It,  Is  that  a  classification 
of  municipalities  according  to  population,  to 
be  valid  as  the  basis  of  a  general  law,  must 
meet  a  dual  test,  and  must  be:  (1)  Reason- 
able and  germane  to  the  subject;  and  (2)  so 
framed  as  to  adjust  itself  automatically  to 
future  changes  in  population.  We  do  not 
think  this  dual  test  can  be  applied  to  all 
cases,  or  to  any  cases  like  the  one  in  hand. 
When  all  the  counties  in  the  state  are  clas- 
sified according  to  their  population,  if  the 
classlficaticm  is  germane  to  the  purpose  of  the 
law.  Is  fair  and  Just,  and  at  the  time  of  Its 
enactment  operates  uniformly  and  extends 
in  its  operatlcm  to  e&ch.  of  the  counties,  it 
should  be  held  a  general  law.  In  such  cases 
the  L^lslature  may  leave  future  (Ganges  of 
condition  to  be  met  by  future  legislation 
uixm  the  reasonable  assumption  that  its  snc- 
cessora  will  be  equally  Just  and  fair.  It  may 
well  be  that  this  is  what  the  Le^latnre  in 
this  case  had  in  mind  in  providing  that  "for 
the  purposes  of  this  act,"  as  an  Initial  st^ 
to  what  it  regarded  as  a  needed  reform,  the 
census  of  IdlO  should  control. 

The  true  principle  would  seem  In  all  cases 
to  be  that  the  classification  by  population 
must  not  be  merely  a  circultoiis  and  dlsin- 
gennons  means  of  designating  and  legislating 
for  particular  localities.  As  stated  by  Judge 
Dillon  (vcdnme  1,  supra,  {  1S2): 

"The  principle  involved  is  what  it  must  ap- 
pear from  the  terms  of  the  statute  that  the 
classification  is  formed  in  good  faith,  and  that 
there  is  anch  a  substantial  difference  in  popu- 
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latiMi  bctwacoi  dtiea  faidoded  wltbiii  the  op- 
entlai  <tf  Ute  atatate  and  dtioi  not  indnded 
diRt  tiie  court  eu  taMj  say  that  clasriflcatlon 
la  intended,  and  not  merely  dedgnation  of  a 
particnlar  locality.  If  it  appears  from  an  ex- 
amination of  the  Btatnte  that  the  dassification 
IB  intended  to  operate  merdy  as  a  desiffaation 
of  the  locality,  the  statato  is  not  saved  from 
condemnation  merely  by  the  fact  that  it  is 
framed  lo  general  form." 

We  bave  Jua^  an  act  y^bUb.  Ii  admittedly 
con8tltatl(Hial  in  Ita  mMont  effect,  and,  If  it 
la  invalid  at  all,  it  la  so  simply  because  of 
future  conditions  depending  upon  tbe  uncer- 
tain increases  or  decreases  of  popnlatlon  in 
different  countieB.  It  is  passed  in  an  effort 
to  lanndi  a  general  and  comiMhenBlre 
sdieme  of  salaries  for  die  entire  state,  and 
is  absolutely  devoid  of  any  semUance  tk  bad 
foith  or  discriminative  pnrpoaew  Judge  Dil- 
lon says  In  a  note  to  tbe  text  last  above  cited 
^age  285): 

'The  proposition  •  *  •  that  a  law  other- 
wise ccmstitational  is  Invalid  simply  because 
it  does  not  provide  (or  a  future  contingency 
which  may  never  occur  does  not  seem  to  the  au- 
thor to  be  well-considered  or  sound.  See  Mr. 
Hobbard's  article  in  Harvard  Law  Rev.  voL 
XTIIT,  pp.  592-694,  Jnne,  1906." 

The  general  purpose  of  Mr.  Hubbard's  ar- 
ticle, cited  by  Judge  Dillon,  la  to  diow  t2kat 
constitaticmal  limitations  upon  vedal  Iegl»- 
latlon  fiir  mnnldpal  corporations  are  ill-ad- 
vised and  fall  abort  of  their  purpose,  and  It 
assails  practically  all  of  the  testa  which  the 
conrts  have  resorted  to  In  pasdng  upon  tbe 
validity  of  I^alatlve  dassiflcatlon.  Mr. 
Hubbard's  discussion,  bowever,  support  the 
propodtion  for  wbldi  Judge  Dillon  dtea  It; 
and,  moreover,  the  general  result  of  that 
discussion  and  the  notes  thereto  tend  very 
strongly,  as  we  think,  to  uidiold  the  ccmdu- 
Bion  that  the  "West  Fee  Bill"  is  a  general 
act  according  to  the  best  tests  which  can  be 
applied  to  l^slatlon  of  that  character. 

There  are  no  decisions  in  Virginia  directly 
In  point  The  case  of  Ex  parte  Settle,  supra, 
was  one  in  wblch  Qie  act  under  review  pro- 
vided that — 

"In  all  countieB  in  this  state  having  a  popn- 
latlon greater  than  300  inhabitants  per  sqaare 
mile,  aa  shown  by  tlie  United  States  census, 
there  shdl  be  appointed  •  •  *  a  trial  Jus- 
tice for  such  couuties." 

The  court,  in  upholding  tbe  dasslflcation 
thus  created,  said: 

"It  Is  true  that  the  act  applies  only  to  the 
county  of  Alexandria,  that  being  the  only  coun- 
ty in  the  state  which  has  a  p<^ulatlon  of  300 
or  more  to  the  square  mile.  But  the  fact  that 
a  law  applies  only  to  certain  territorial  dis- 
tricts does  not  render  it  unconstitutional,  pro- 
vided it  applies  to  all  districts  and  all  persona 
who  are  almilarly  dtnated,  and  to  all  parta  of 
the  state  where  like  conations  exist.  Laws 
may  ha  made  to  apply  to  a  daas  only,  and 
that  dasa  may  be  in  point  of  fact  a  small  one, 


provided  the  daaaification  ttaelf  ba  a  reaaon* 
able,  and  not  an  arbitrary,  one,  and  tlie  M 
be  made  to  apply  to  all  persons  belonging  i» 
the  dasa  without  diatlnctlon.'* 

It  is  contended  on  behalf  of  the  common- 
wealth that  the  reference  to  the  "United 
States  census"  in  the  act  Involved  in  tta^ 
Settle  Case  meant  the  census  of  1910,  being 
the  census  laat  preceding  that  act  The  opln* 
Ion  does  not  settle  this  question,  and  It  does 
not  anywhere  say  that  the  act  is  to  be  con- 
strued as  providing  for  the  admission  ot 
counties  whicb  in  the  future  may  attain  a 
population  of  800  or  nuwe  to  tlie  square  mile. 
It  Is  lAii  to  aasume^  however,  that  the  court 
understood  the  act  to  refer  not  only  to  tbe 
last  census  preceding  the  act,  but  to  eadi 
succeeding  census,  and  therefore  to  Impliedly 
provide  fbr  the  edmlsBlon  of  future  members 
of  the  class.  Otherwise  tbe  act  betog  In 
point  of  fact  territorially  Incomidete  at  the 
time  of  its  paswge  and  laddng  the  dastlc- 
ity  necessary  to  become  so  at  any  future 
tlm^  would  bave  been  essoitlally  a  ve- 
dal  act  The  deddon  ther^ore  cannot  be 
regarded  as  authority  for  the  ccmtention  of 
ttie  ocnunxmwealflL  It  falls  in  tliat  lai^ 
dasa  of  cases  in  whidi  the  courts,  In  thdr 
proper  dedre  to  sustain  leirfalaticm  designed 
to  prfflnoto  efficiency  and  economy  in  Qie  ad- 
mlnlstratlan  of  the  affairs  of  tbe  state,  have 
hdd  statutes  which  were  really  special  and 
local  to  be  geoeral  in  purpose  and  effect  by 
allying  the  test  ftf  flexibility.  Besorttotbla 
teet  Is  unnecesaary  when  ttw  act  in  question 
ap]^l68  to  and  opetatea  upon  tiie  wbole  atato 
at  the  time  of  its  enactment  and  resta  upoa 
a  reaacmable  daasiflcatlini.  It  Is  dear,  thae> 
fore,  that  while  tbe  case  of  Bx  parte  Settle 
is  not  anthori^  for  flie  omtentlon  of  tbe 
conunonwealtli,  it  la  not  tn  conflict  tbcrewltli. 

The  case  of  Fdgbilse  v.  Oommonwealtti, 
supra,  la  one  in  irtildi  there  was  a  daselflca- 
tlMi  ol  wagons  liy  haulers  oi  lumber  tot  the 
purpose  of  requiring  Hie  use  of  tires  ot  qieo- 
Ified  widths.  The  dasslflcation  was  up- 
held, and  thB  o^nlon  by  Judge  Oardw^ 
quoted  Uie  fdlowing  paasage  frun  Sutton 
State,  96  Tenn.  690,  86  8.  W.  697,  38  U  R. 
A.  689: 

"Legislation  intended  to  affect  a  particular 
claaa,  and  not  the  public  at  large,  must  extend 
to  and  embrace  equally  aD  peraona  who  are  or 
may  be  in  tiie  like  dtoatlon  and  dreumalnneee, 
and  the  daaaification  must  be  natural  •  •  • 
not  arbitrary  and  capridoua." 

Counsel  tor  plaintiffs  in  error  invoke  this 
dtation  and  quotattou  from  Sutton  v.  State 
aa  decisive  of  the  inatant  case.  They  point 
out  that  the  statute  to  the  Sutton  Case  daasl- 
fied  tbe  counties  In  tbo  state  of  Tenneaaee  ac- 
cording to  tbe  crasoB  of  1890,  and  was  held 
tovalld  tor  that  reaaon;  and  they  take  Oie 
positton  that  tbe  Virginia  court  OHnmltted 
itself  to  that  dedaion  by  relying  upon  it  and 
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Indorrinff  It  m  authority  In  tke  Folg^alse 
Caae.  We  ttink  a  jnifflcient  answer  to  thla 
arsnment  li  that  the  TenaesBee  statute  was 
BO  ftamed  u  that  at  the  Ume  of  Its  enact* 
meat,  while  jmrporUng  to  embrace  all  the 
counties  in  the  state,  It  necessarily  exduded 
a  Dumber  of  th«n  from  Its  operation.  It 
was  general  In  form,  but  spedal  and  local  In 
effect,  and,  having  adopted  a  fixed  census  as 
the  basis  of  its  dasslBcatlon,  the  court  could 
Dot  save  it  by  applying  what  we  have  for 
convenience  called  the  test  of  flexibility. 

The  Polglalse  Case  does  not  sustain  the 
position  of  the  plalntUfs  in  error,  and  while 
its  facts  are  not  sudi  as  to  make  it  available 
as  direct  authority  for  the  commonwealth, 
the  following  extract  from  the  opinion  seems 
to  us  very  clearly  in  accord  with  the  general 
principles  whldi  we  have  attempted  to  set 
out  as  the  basis  of  our  decision  In  this  case : 

"^e  ntleB  bj  which  classification  for  the 
purpose  of  legialatiOQ  must  be  tested  are  stated 
conciBely  and  clearly  in  the  opinion  of  tha 
United  States  Supreme  Court  in  lindsley  t. 
National  Carbonic  Oas  Oo.,  220  U.  &  61.  81 
Sap.  Ct  837,  65  L.  Ed.  360.  Ann.  Gas.  19120. 
160,  as  follows:  "(l)  The  equal  protection 
clause  of  the  Fourteenth  Amendment  does  not 
take  from  the  state  the  power  to  clsBSify  in  the 
adoption  of  police  laws,  but  admits  of  the  ez- 
erciBe  of  a  wide  scope  of  discretion  in  that  re- 
gard, and  avoids  what  is  done  only  when  it  is 
without  any  reasonable  basis,  and  therefore 
is  purely  arbitrary.  (2)  A  dasalBcation  having 
some  reasonable  basis  does  not  offend  against 
that  clause  merely  because  It  is  not  made  with 
mathematical  nicety  or  because  in  practice 
it  reenlts  in  some  Inequality.  (3)  When  the 
clasmfic&tion  in  such  a  law  is  called  in  question, 
if  any  state  of  facts  reasonably  can  be  con- 
ceived that  would  sustain  it,  the  existence  of 
that  state  of  facts  at  the  time  the  law  was  en- 
acted must  be  assumed.  {4}  Oue  who  assails 
the  dassiScation  of  such  a  law  must  carry 
the  burden  of  showing  tbMt  it  does  not  rest  up- 
on any  reasonable  bads,  but  is  essentiaUy  ar- 
bitrary/ " 

We  are  unwilling  to  condemn  the  "West 
Fee  Bill'*  as  special  legislation  wittiln  the 
meaning  of  the  Virginia  Constitution  merely 
because  as  It  now  stands,  unaided  by  any 
additional  legislation,  future  increases  or  de- 
creases of  population  in  localities  whidi  can- 
not at  this  time  be  designated  may  cause  it 
to  lack  the  equality  and  uniformity  which  it 
must  now  be  conceded  to  possess.  If  there 
be  any  authority  in  conflict  with  this  condn- 
sion,  the  question  Is  certainly  open  In  Vir- 
ginia, and  we  are  free  to  adopt  the  construc- 
tion which  seems  to  us  most  reasonable  and 
Just 

In  this  view,  it  becomes  unnecessary  to 
dedde  whether  the  act  is  In  a  technical  and 
legal  sense  permanent  or  merely  tonporary. 
There  is  satisfactory  authority  for  the  fm- 
fTsI  propoidtlon  that  a  classification  whidi 
would  render  a  permanrat  act  nnconstltiF 
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tional  does  not  violate  tiie  q>irlt  of  the  Goii* 
stltntlon  If  It  Is  only  Intended  for  a  tem- 
porary purpose.  The  drcnlt  court  sustained 
the  act  under  review  as  a  general  act,  and 
was  further  of  opinion  that,  even  if  It  were 
to  be  regarded  as  special,  it  was  so  temporaiy 
in  its  purpose  as  not  to  be  violative  of  the 
constltutloaal  provisions  Invoked  by  the 
plaintiffs  In  error.  As  already  stated,  we  do 
not  deem  It  necessary  to  pass  upon  this  lat- 
ter question.  We  have  no  hesitancy  in  say- 
ing, however,  Qmt  in  our  opinion  the  act 
shows  on  its  face  that  the  Legislature  did 
not  intend  It  to  do  more  than  serve  a  tem- 
porary purpose.  It  may  be  quite  true  that 
one  Legislature  cannot  effectively  entertain 
intentions  for  Its  successors,  but  the  fact 
that  the  L^islature  of  1914  evidently  did 
undertake  to  rely  up<hi  future  legislation  for 
the  completion  of  the  work  whidi  it  began 
Is  a  Significant  fact  In  determining  the  good 
faith  with  whidi  the  act  rmAee  consid^tlon 
was  passed. 

We  are  of  oi»lni<»i  that  the  dedsioo  at 
the  circuit  court  was  rl|^t^  and  iti  Jndgmoit 
must  be  affirmed. 

Affirmed. 


026  Va.  826) 

SHM/TON  et  oL  T.  STI>NOR,  Gonunonwealtb's 
Atty. 

(Supreme  Court  of  Appeals  of  Virginia.  Jan. 

22.  1920.) 

1.  CoiTBrs  *=»1— DBJiNmow  at  "jueisdio- 

TION." 

"JurisdietioB'*  is  the  power  to  adjudicate 
a  case  upon  the  merits,  and  dispose  of  It  as 
Jnstlee  may  require.  inToIvlng  jurisdiction  of 
the  suhjeet-mattsr  of  the  Utigationi,  and  also 
of  the  parties. 

[Kd.  Note.— For  other  definllionB,  see  Words 
and  Phrases^  First  and  Second  Series,  Juris- 
diction.] 

2.  COUBTS  «S»17,  34,  S7(l>— JUKISDICIXOR  OF 
BUBJBOr-HAiraB  <U.H  Bl  AOQDIBBD  OmT 
UNDBB  OOSSXnunON  (tt  STATOn,  AMD 
BiOHX  to  OBJECT  VDB  IMJK.  OT  IT  OAinrOT  BE 

iioer. 

Jarisdiction  of  the  subject-matter  of  UC^- 
tlon  can  be  acquired  only  by  virtue  of  the 
Constitation  or  statute;  neither  the  consent  of 
tiie  parties,  nor  waiver,  nor  acquiescence  can 
confer  it,  and  the  right  to  object  for  want  of 
it  cannot  be  lost  by  acqulescenoak  ne^cot^ 
estoppel*  «r  in  any  other  manner. 

8.  JuDomin  ^16— JnooimnT  witbout 

TOBI8DIOTI0H  or  BUBnOT-lUTTBS  A  BCIXirT. 

A  Judgment  rendered  by  a  court  wUch  had 
DO  jurisdiction  of  the  subject-matter  is  a 
nullity,  and  may  be  so  treated  by  aU  persouB 
anywhere,  at  any  time,  and  in  any  manner, 
having  no  existence  as  a  valid  Judgment. 
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4.  Ootrm  •s«8S-Jtmi8Dxanoir  or  bubjkotw 
axma  vest  apius  on  rAox  or  bioobd. 
Jnrfsdfedmi  f>f  the  Babiect-matter  of  the 
VtlsBtton  most  affitmatiTelr  appear  on  the  face 
of  the  record;  L  the  record  most  show  that 
the  eaae  la  one  a  daaa  of  which  the  court 
rendering  tlie  Jndsmuit  waa  given  cogniaance, 

6b  Apfkai,  and  bbbob  «s>23— Waht  or  rataa- 
DiCTioir  or  auBJBOT-iuTnm  nonotD  bt 

SUPBXU  COTTBT. 

Want  of  inrladletlon  of  the  anhjeet-matter 
In  tb»  trial  conrt  will  be  noticed  bgr  the  Su- 
preme Court  ex  mero  moto. 

0.  CONSTITUTIOITAI.  uw  ®=»43(1),  800(1)  — 
Want  or  jurisdiction  ovee  pbbsonb  or 

LITIQANia  UAT  BE  WAIVED. 

The  dne  proceaa  claasea  of  federal  and 
state  Gonstitntfona  regalre  notice  and  an  op- 
portunity to  be  heard  to  complete  Jarisdiction 
of  the  persona  of  litigsnts,  but,  if  Utlganta 
waive  BQcb  ri^ts  In  a  case  in  which  the^  have 
the  right  so  to  waive,  the  Judgment  aeverthe' 
less  wiU  be  held  vaUd. 

7.  GoimTS  «s»32— Pailum  or  bxcobd  to 

SHOW  Ton  AND  IfANNKB  Or  8EBVICB  DOES 
HOT  DBTBAT  JUDOUENT. 

Failure  of  the  record  to  show  afBrmatlvelj 
by  a  retnm  on  the  process  the  time  and  man- 
ner of  service  la  not  aaffident  to  defeat  a  judg- 
ment based  on  soeh  service  when  there  Is  any- 
^Ing  in  the  record  from  which  the  court  can 
gather  that  the  process  was  in  fact  served. 

8.  Afpeaz.  and  kbbob  «=39l091(8)— JnaiB- 
DxcTioir  or  cibodit  ooubt  hbabing  apfkai 

eZVEH  BT  BBPABATB  BTAT1RS  PBESUinD. 

Thougft  the  appeal  in  a  certain  dasa  of 
eases  is  given  by  a  separate  statute  foom  that 
conferring  moat  of  Its  Jurisdiction  on  the  cir- 
cuit court  of  a  county,  there  Is  the  same  pre- 
sumption in  favor  of  the  correctness  of  the 
appeal  in  the  one  case  as  in  the  others;  there 
being  a  legal  presumption,  in  absence  of  con- 
trary evidence,  in  favor  of  the  jurisdiction  of 
courts  of  record  of  general  Juriadiction. 

9.  APFUL  AHD  EBSOB  ^10&1(3)— fiaPBBMB 

goubt.  zn  ab8encb  or  connabt  evidbncb, 
pbesuheb  that  appeal  was  dclt  zaelem 
to  oibodit  oodbt. 
In  the  absence  of  any  evidence  in  the 
record  before  the  Supreme  Court  to  the  con- 
trary, it  muBt  bold  that  statement  in  the  record 
that  appeal  from  decision  of  the  board  of  super- 
visors to  the  circuit  conrt  of  the  county  waa 
taken  on  a  certain  day  means  that  the  appeal 
was  duly  taken  in  the  manner  and  within  the 
time  prescribed  by  the  statata  giving  appeal 
to  the  dreuit  court  in  the  particular  case; 
every  iwesnmptton  being  indulged  in  favor  of 
tibe  oorreetnesB  of  the  Judgment  of  Am  circuit 
eonrt, 

10.  Appeal  and  kbbob  ^»10S2(1>— Bubdcn 
ox  apfblulHti  xo  azxegb  ahd  pbotb  kb- 
bob. 

Pardea  who  come  Into  the  Si^reme  Coort 
•aeUng  relief  from  Judgments  of  the  trial  court 
must  both  allege  and  prove  error  to  their , 

prejudice. 


11.  STATDTE8  «S>102(2)— SpSOUX.  AHD  XAOU 

uw  nrCTKASzno  cohpshbaxioh  or  gopoi- 
vibobs  or  coumr  dvbuto  tbbh  invalid. 
Code  1904,  |  848.  as  amended  by  Acta  1918, 
c.  280,  allowing  the  county  supervisors  increas- 
ed compensation  for  supervising  the  construc- 
tion, repair,  and  upkeep  of  public  roads  and 
bridges,  held  a  spedal  and  local  law  in  ita 
exception  from  general  classification  and  pro- 
vision of  a  different  compensation  for  each 
member  of  the  board  of  auperrisors  in  15  named 
counties  during  their  terms;  therefore  as  to 
such  countiea  violative  of  Const.  1902,  f  63, 

a  14. 

12.  Evidence  «=»12— Judicial   notice  bt 
supbeus  coubt  or  census  population  ov 

COUNTY. 

The  Supreme  Court  will  take  Judicial  no- 
tice of  the  fact  that,  according  to  the  last 
United  States  census,  Hanover  county  had  a 
population  of  17,200  Inhabitants,  in  determin- 
ing to  what  compensation  Its  supervisors  are 
entitled  for  days  emi^yed  In  supervising  the 
conetmction,  repair,  and  upkeep  «f  roada  and 
bridges. 

Error  to  Circuit  Oonrt,  Hanover  Cotint7> 

W.  B.  Sbelton  and  OL  S.  Ludc,  members  of 
fbe  Board  of  Supervisors  of  Hanover  County, 
were  allowed  certain  compensation  for  aerv- 
Ices  rotdrated  In  the  Bupervlslon  of  the  open- 
ing and  repairing  of  public  roads  and  the 
constmctlon  of  bridges,  and  fnmi  the  order  of 
the  Board  of  Supexvisors  allowing  tbedr 
claims,  and  directing  warrants  to  be  Issued, 
Walter  Sydnor,  Attorney  for  the  Ctnnmon- 
wealth  for  the  County,  appealed  to  the  cir- 
cuit court,  whidi  set  aside  tbe  radn',  and  the 
Supervisors  bring  error.  Judgment  afflrmed, 
without  prejudice  to  the  Supervlsnv  to  re- 
ceive legal  compenBatlon, 

Haw  &  Haw,  of  Bidmi<md,  for  plalntifta  in 
error. 

Walter  Sydnor,  of  Bltfunond,  for  def^dant 
In  error. 

BUBES.  J.  The  plaintiffs  In  error  are 
members  of  the  board  of  supervisors  of  Han- 
over count7.  At  a  meeting  of  the  board  held 
on  December  1.  1917,  the  board  allowed  to 
each  of  them  an  account  against  the  county 
as  compensation,  at  the  rate  of  $3  a  day,  for 
services  r^idered  In  the  supervision  of  the 
opening  and  repairing  the  public  roads,  and 
the  construction  of  bridges  of  said  county. 
The  allowance  was  made  under  the  provi- 
sions of  an  act  of  assembly  approved  March 
18,  1916,  amending  section  848  of  the  Code  of 
1901.  Acts  1916.  p.  605.  From  the  ordw  of 
the  board  allowing  these  claims  and  directing 
warrants  to  be  Issued  therefor,  an  appeal  waa 
taken  by  Walter  Sydnor,  attorney  for  the 
commonwealth  for  said  county,  pursuant  to 
section  836  of  the  Code.  Upon  the  hearing  of 
the  anieal,  the  circuit  court  of  Hanover  coun- 
ty "set  aside,  revoked,  and  annulled"  ttie 
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order  of  the  board  allowlzig  said  aoooonts,  on 
tlie  ground  that  the  act  aforesaid  of  BIar<3i 
18, 1916,  was  In  violation  of  paragraph  14  of 
■eccion  63  of  the  Constitution,  forbidding  the 
passage  of  any  local,  special,  or  private  act 
Increasing  the  salaries,  fees,  percentages,  or 
allowances  of  public  officers  during  the  term 
for  which  they  were  elected  or  appointed. 
To  that  order  of  the  circuit  court  this  writ  of 
error  was  awarded.  The  case  appears  to  have 
been  heard  In  the  circuit  court  without  evi- 
dence, but  upoa  the  admlssbms  of  the  parties. 
Some  of  these  admissions  appear  In  tbe  final 
order  appealed  tram,  but  tbe  record  does  not 
state  that  those  were  all  that  were  made. 
It  simply  states  that  the  court  considered  the 
record  In  the  cause  and  "Uie  admissions  of 
fact  ot  tbe  case.**  Tbe  flnal  order  appealed 
tnnn  does,  bowerer,  state  expressly  that  tbe 
anpeal  was  "taken  Deconber  1, 1917,**  wbldi 
was  tbe  very  day  that  tbe  auperrlsora  met 
and  made  tbe  order  allowing  flie  accounts. 
Tbe  appeal  was  taken  under  section  836  of 
tbe  Code  (3^).  wbidi  provides,  amongst 
other  things,  that — 

"When  any  claim  has  been  allowed  by  said 
board  agalDBt  the  coanty,  which,  in  the  opinion 
of  said  attorney  [for  the  commonwealth]  Is 
fan^oper  or  nnjiist  *  *  *  the  said  attorney 
shall  appeal  from  the  deddon  ot  said  board  to 
the  drcuit  court  of  the  county,  causing  a  writ- 
ten notice  of  auch  appeal  to  be  served  on  the 
clerk  of  snch  board,  and  upon  the  party  In 
whose  favor  the  said  claim  is  allowed  within 
thirty  (30)  days  after  the  makini  of  such  ded- 
■ion.'* 

It  was  earnestly  Insisted  both  In  tbe  peti- 
tion for  the  appeal  and  In  the  oral  argument 
before  us  that  the  perfection  of  the  a'ppeal 
by  the  notice  required  by  statute  was  es- 
sential to  the  Jurisdiction  of  the  circuit 
court,  and  that  tbe  record  falls  to  disclose 
that  the  notice  was  given  In  the  time  required 
by  law,  and  that  a  voluntary  appearance  to 
the  appeal  after  the  lapse  of  30  days  could 
not  cure  the  defect  and  confer  Jurisdiction 
on  the  court. 

[1-S1  Jurisdiction,  It  is  said.  Is  the  power 
to  adjudicate  a  case  npon  the  merits  and  dis- 
pose of  it  as  Juj^tlce  may  require.  The  Res- 
olute. 168  U.  S.  437, 18  Sup.  Ct  112,  42  L.  Ed. 
533.  This  necessarily  Involves  the  Idea  that 
there  must  be  Jurisdiction  of  the  subject-mat- 
ter of  the  Utlf^atlon  and  also  over  the  parties 
Oiereto.  If  either  is  wanting  the  resulting 
Judgment  Is  void.  But  tbe  rights  and  powers 
of  the  parties  and  of  third  persons  with  ref- 
erence to  the  mode  of  acquiring  the  two 
kinds  of  Jurisdiction  are  not  the  same.  Ju- 
risdiction of  the  subject-matter  can  only  be 
acquired  by  virtue  of  the  Constitution  or  of 
some  statute.  Neither  the  consent  of  the  par- 
ties, nor  waiver,  nor  acquiescence  can  confer 
It.  Nor  can  the  right  to  object  for  a  want  of 
It  be  lost  by  acquiescence,  neglect,  estoppd, 
or  In  any  other  manuer.   Sdiool  Trustees  r. 
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iStodcer.  42  N.  J.  Law,  116;  Springer  v. 
Shavender,  118  N.  C.  33,  23  S.  B.  976,  M  Am. 
at  Rep.  708;  O'Brien  v.  People,  216  111.  854, 
75  N.  B.  108,  108  Am.  St  Rep.  219,  8  Ann. 
Gas.  966.  It  Is  the  right  of  the  state  to  say  of 
what  classes  of  cases  Its  courts  shall  have 
Jurisdiction,  and  to  exclude  all  others,  and  it 
is  the  duty  of  litigants  who  Invoke  the  Juris- 
diction of  a  court  to  bring  themselves  within 
some  cinsi;  of  tbe  casen  of  which  the  court  Is 
givok  Jurisdiction.  O'Brien  v.  People,  supra. 
A  Judgment  rendered  by  a  court  whldi  had 
no  Jurisdiction  of  tbe  subject-matter  is  a  nul- 
lity, and  may  be  so  treated*  by  all  persons 
anywhere  at  any  time  and  In  any  manner. 
It  has  no  existence  as  a  valid  Judgmoit  1 
Bla<^  on  Judgments,  |  278,  and  cases  dted ; 
Building  Ass'n  v.  Haden,  92  Va.  201,  28  &  B. 
285.  Jurisdiction  of  tbe  suhject-matta  ot  the 
litigation  must  afflrmaUvdy  appear  <m  tbe 
face  of  tbe  record ;  that  Is,  fb»  record  must 
show  afflrmativdy  that  the  case  Is  one  of  a 
class  of  wbldi  the  court  rraidering  tile  Judg- 
ment was  given  o^lzance  (Rltter  Lumber 
Co.  T.  Coal  OOh  115  Va.  370,  79  S.  a  822; 
Jones  v.  RuAingbam  Coal  Oik,  116  Va.  tSXK 
81  S.  E.  28),  and  tbe  want  of  sucb  Jnrtsdlo- 
ti«i  of  the  trial  coart  will  be  noticed  by  tills 
court  ex  mere  mota  (SoutiL  ft  W.  K.  Co.  t. 
Commonwealth,  104  Ya.  814,  51  S.  B.  824; 
Hanger  v.  Conunonwealtii,  107  Va.  872,  60  S. 
E.  67). 

rn  The  rule  with  reference  to  Jurisdiction 
over  tbe  persons  ot  tbe  litigants  Is  not  quite 
BO  strict  The  *'due  process^  dauses  of  the 
tMeral  and  state  CdnstitatimiB  require  notice 
and  an  opportunity  to  be  beard,  but  the  liti- 
gants hare  rights  which  tii^  may  waive,  if 
they  choose,  and,  tt  vraived  In  a  case  in 
wbldi  they  have  the  right  to  waive,  the  Judg- 
ment will  be  held  ralld.  In  this  dass  of  cases 
the  question  of  the  Jurisdiction  at  the  court 
usually  resolves  Itsdf  into  one  of  whether  or 
not  there  has  been  "due  process,"  wbeth»  the 
process  has  been  served  in  the  time  and  man- 
ner required  by  law,  or  service  has  been 
waived.  Of  course,  the  defendant  must  be 
properly  brought  before  the  court  else  there 
will  be  no  Jurisdiction  over  him,  and  a  Judg- 
ment against  him  will  be  void  (Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  Ed.  565) ;  but  where 
the  record  does  not  expressly  show  service  of 
process,  the  court  will  scrutinize  the  record 
to  ascertain  If  there  is  anything  In  it  to  show 
service,  and,  if  there  is,  it  will  not  declare 
the  Judgment  void.  In  Hill  v.  Woodward,  78 
Va.  765,  a  suit  to  sell  land  in  which  the 
widow  was  ^titled  to  dower,  the  record  did 
not  affirmatively  show  service  of  process  on 
the  widow,  who  was  a  necessary  iiarty  to 
the  suit  Her  name  did  not  appear  in  the 
process  which  was  returned  executed.  The 
suit  was  brought  to  October  rules,  1878. 
After  various  proceedings  had  in  the  cause, 
and  the  sale  of  the  land  at  whldi  she  was 
present  and  a  bidder,  she,  in  June,  1881,  filed 
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her  petltlrai  stating  tbat  she  had  never  been 
served  with  process,  and  asking  to  be  made  a 
party  defendant,  and  that  the  proceedings  In 
the  cftnse  be  vacated  and  the  case  heard  da 
nova  Jndge  Rldiardson,  after  a  discussion 
of  numerons  anthorltles,  arrives  at  the  con- 
clusion ttiat,  where  the  want  of  anthorlty  to 
render  a  decree  does  not  lAainly  appear  on 
the  face  of  the  record,  every  presumption 
will  be  indulged  in  favor  of  Judgments  of 
courts  of  geneml  Jurisdiction,  and  the  entire 
record  will  be  Inspected  to  ascertain  If  pro- 
cess had  been  served,  that  the  onva  of  show- 
ing a  want  of  service  was  upon  the  widow, 
who  sought  to  Impeadi  the  decree,  and  that 
the  mere  failure  of  the  record  to  show  affirm- 
atively that  process  was  served  was  not 
sufQdent  to  tmpeadi  the  decrees  prevlonsly 
roidered  in  the  cause.  In  tliat  case  the  court 
made  various  surmises  as  to  the  Issuance 
and  service  of  process,  and  concluded  there 
must  have  been  service  from  the  statement 
in  one  of  the  decrees  that  the  cause  came  on 
to  be  heard  on  ttie  bill  taken  for  confessed  sa 
to  all  of  Qie  defmdants. 

In  Fergnsm  t.  Teel,  82  Ta.  690,  Uke  ob- 
jection made  in  this  court  was  Uiat  Qie  case 
was  prraiaturely  heard  in  the  court  below, 
becanae  process  against  a  married  w(Hnan, 
who  was  one  of  the  principal  defendants, 
bad  not  been  served  on  her,  but  on  her  hus- 
band, and  yet  the  record  shows  that  the 
case  was  heard  on  the  Ull  taken  for  con- 
fessed as  to  all  of  U»  def^dants.  Rely- 
ing to  this  assignment,  the  court  said: 

"When  a  coort  of  general  Jurisdiction  has 
pronounced  judgment,  its  adjodicatlon  should 
be  as  conclaaive  on  the  question  whether  a 
party  was  duly  notified  as  <m  any  other  point 
necessary  to  a  proper  determination  of  the 
cause." 

These  words  are  quoted  with  approval  by 
Lewis,  P.,  in  Moore  v.  Green,  90  Va.  at  page 
1S3,  17  8.  E.  878,  where  the  record  did  not 
affirmatively  show  service  of  process,  but  the 
decree  stated  that  all  of  the  defendants  bad 
been  duly  served  with  process.  See,  also, 
dissenting  opinion  of  Lewis,  P.,  In  Gresham 
V.  Ewell,  85  Va.  at  page  6,  6  S.  B.  702,  where 
It  is  said: 

**And  It  is  equally  well  settled  that  a  Judg- 
ment of  a  court  of  competent  jurisdlctlcm  Is 
always  presumed  to  be  right  until  the  contrary 
is  shown,  even  when  directly  assailed  in  an  ap- 
pellate court.  Harman  v.  City  of  LTnchbarg, 
33  Grat.  174  Va.]  87;  HUl  r.  Woodward,  78 
Va.  765.  Every  intendment  Is  made  to  sup- 
port the  Judgment,  and  the  rule  is  that  nothing 
shall  be  intended  to  be  oat  of  the  Jurisdiction 
of  a  superior  court— that  la.  a  court  of  general 
JnrisdictfoD— but  that  which  specially  appears 
to  be  so.  Broom's  Leg.  Max.  0S2;  1  Smith's 
Leading  Cases,  notes  to  Crepps  v.  Durd^n." 

[7]  In  all  of  the  cases  dted  above  the  at- 
tack on  the  Judgment  was  direct,  and  not 
collateral.  We  have  cited  them,  not  for  the 


purpose  of  approving  all  that  Is  said  tiiereln, 
but  to  show  that  the  failure  of  the  record  to 
show  affirmatively  by  a  return  on  the  process 
the  time  and  manner  of  the  service  thereof 
is  not  sufficient  to  defeat  a  Judgment  when 
there  is  anything  In  the  record  from  which 
the  court  can  gather  tliat  the  process  was  in 
fact  served. 

[8-1 B]  In  the  case  at  bar  the  record  does 
not  affirmatively  show  the  want  of  service  of 
the  notice  required  by  the  statute.  There  is 
copied  into  the  record  a  notice  bearing  date 
December  12,  1917,  upon  which  there  is  no 
return.  It  does  not  appear  that  no  other 
notice  was  given.  It  is  admitted  in  the  pe- 
tition that  the  derk  of  the  board  accepted 
service  of  the  notice,  though  that  fact  does 
not  appear  in  the  record.  It  tipoem  that 
the  plaintiffs  In  error  appoired  at  the  bear^ 
ing  and  defended  Uie  case  on  its  mraits, 
without  objection  of  any -kind,  but  irtiesi  that 
appearance  was  first  entered  does  not  ap- 
pear. It  further  affirmative  appears  that 
the  anneal  was  "Haken  December  1,  191T." 
The  circuit  court  ot  Hanover  oonnty  Is  a 
court  of  general  Jurisdiction,  and,  although 
die  aroeal  In  this  class  of  cases  Is  clven  by 
a  separate  statute  tran  that  conferring 
most  of  its  Jurisdiction,  there  Is  the  same 
presumption  in  favor  of  its  anrectness  In 
the  one  case  as  the  other.  llOTtgage  Trust 
Ca  V.  Redd,  88  Oolo.  468,  88  Fac  473,  8 
L.  B.  A.  (N.  S.)  215,  120  Am.  St  Bep.  1S2. 
See,  also,  cases  dted  in  10  B.  0.  L.  833. 
There  Is  a  legal  presumption,  in  the  abeenoe 
of  evidence  to  the  contrary.  In  fbvor  of  the 
Jurisdiction  of  courts  of  record  of  general 
Jurisdiction.  The  appeal  from  the  dedalon 
of  the  board  of  supervisors  to  the  drcuit 
court  could  only  be  taken  In  the  manner  and 
at  the  time  prescribed  by  the  statute,  and, 
in  the  absence  of  any  evidence  In  the  record 
before  ua  to  the  contrary,  we  must  hold  that 
the  statement  In  the  record  that  the  appeal 
was  taken  December  1,  1917,  means  that 
the  appeal  was  duly  taken  in  the  manner  and 
within  the  time  prescribed  by  the  statute. 
The  statement  was  a  finding  of  fact,  not  Im- 
peached by  anything  In  the  record,  and  not 
sought  to  be  Impeached  by  extrinsic  evidence 
If  such  was  admissible,  and  it  is  not  now 
claimed  that  notice  was  not  duly  served  or 
appearance  duly  entered,  but  simply  that  the 
record  does  not  on  Its  face  show  such  serv- 
ice or  appearance.  Under  such  circumstanc- 
es ev^  presumption  will  be  Indulged  in  fa- 
vor of  Uie  correctness  of  the  Judgment  of 
the  circuit  court.  In  Voorhees  v.  Bank,  10 
Pet  472,  9  L.  Bd.  490^  it  Is  said: 

*^ere  la  no  prindple  at  law  bettar  settled 
than  that  every  act  of  a  conrt  of  eompetant 

jurisdiction  shall  be  presumed  to  have  been 
rightly  done  till  the  contrary  appears;  this 
rule  applies  as  well  to  every  judgment  or  de- 
cree rendered  in  the  various  stages  of  their 
proceedings  from  the  initiation  to  their  oomplo- 
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tion  u  to  thdr  adjndlation  that  tbe  ^ntiff 
hu  a  rislit  of  action.  Slrerr  mattar  adjudicat- 
ed twctnus  a  part  ^  tk^  record,  whidi 
theaeeforth  prorea  itself,  vithont  referriaf  to 
the  evideDce  on  wUdi  It  ha«  been  adjudged." 

Parties  who  come  Into  thla  coart  seekins 
relief  from  Jadgments  of  the  trial  conrt  must 
both  allege  and  prove  error  to  thdr  prej- 
udice. Bitter  lAimber  Co.  v.  Coal  Co.,  supra. 
Upon  the  record  presented,  we  cannot  say 
that  the  circuit  court  of  Hanover  county  was 
without  jurisdiction  of  the  appeaL 

In  the  view  we  have  taken  of  the  case  It 
Is  unnecessary  to  determine  whether  or  not 
the  i)erfectlng  of  an  appeal  within  the  time 
prescribed  by  law  is  jurisdictional,  and  we 
express  no  opinion  on  the  subject.  It  is  a 
question  upon  which  the  cases  are  not  al- 
together In  harmony.  Edmonson  t.  Bloom- 
shire,  7  WalL  306,  19  L.  Ed.  91;  Wynn  v. 
Tallapoosa  County  Bank,  16S  Ala.  460,  53 
South.  228;  Zn  re  Brewer's  Estate,  156  GaL 

89,  108  Pac  4S6;  Nlles  v.  Oonzalex,  1S2  Cal. 

90,  is  Pac.  74;  Pei^s  v.  Perkins,  173 
Mich.  600, 140  N.  W.  161 ;  King  t.  Penn,  43 
Ohio  St  57,  1  N,  E.  84 ;  Wedd  v.  Gates,  15 
Okl.  602,  82  Pac  808;  Peterson  t.  Manhat- 
tan Life  Ins.  Co.,  244  111.  829.  91  N.  E.  466, 
18  Ann.  Gas.  96 ;  Parker  t.  Johnson,  47  Miss. 
632;  Morrison  t.  Craven,  120  N.  O,  827.  26 
S.  B.  940;  8  Corpus  Juris,  369  ;  2  QfC  SS6, 
B87.  804:  18  Enc  Pt.  &  Pr.  187. 

In  additi<m  to  this  the  case  aroears  to 
have  been  tried  In  the  circuit  court  without 
any  cootroversy  as  to  the  facts,  and  without 
an  Indmatton  or  suggestion  fbat  UK  annnl 
had  not  been  duly  taken  and  perfected,  and 
wlttaoQt  an  objectloo  or  exceptant  on  that 
account.  If  the  notice  waa  not  given  or  ap- 
pea  ranee  entered  within  the  time  required 
by  law,  Uiat  ftict  oonld  ban  been  readily  de- 
termined If  the  question  had  beai  raised  In 
the  trial  conrt.  In  Lonlsa  County  t.  Yancey, 
109  Ya.  229,  68  8.  BL  462,  it  waa  hdd.  as 
appears  by  paragraph  2  of  the  syllabna: 

"Whether  a  writ  of  error  from  a  drcnlt  teurt 
to  a  eonnty  court  waa  perfected  within  the 
time  prescribed  by  law  depends,  among  other 
things,  upon  the  time  which  had  elapsed  be- 
tween the  prcsentatioD  of  the  petition  for  the 
writ  and  the  delivery  of  the  record  and  peti- 
tion to  the  cterk  of  the  appcUate  court,  which 
time  Is  to  be  dedacted.  If  the  case  was  argued 
in  the  circuit  court,  tnadQ  a  vacation  case  by 
consent,  and  submitted  to  the  court  for  decision, 
without  makiDf  the  objection  that  the  writ  of 
error  was  not  perCeeted  within  tht  time  pre- 
serlbed  br  law,  and  the  record  ia  sOent  as  » 
the  time  to  be  dedueted  as  above  mentioned, 
the  objection  that  the  writ  of  error  from  the 
circuit  court  to  the  county  court  waa  not  per- 
fected In  due  time  cannot  be  raised  tor  tlie  flxst 
time  in  this  court** 

[11,12]  The  next  error  assigned  la  the 
holding  of  the  trial  conrt  that  section  848  of 
Oie  Code  (1904),  as  amended  by  the  act  of 
March  18,  1916  (Acta  1916,  p.  605),  la  a  local 


and  special  act,  and  ta  nneanstituti(»ua  and 
void  because  prohibited  by  clause  14  of  seo 
tion  63  of  the  Constitution  of  this  state. 
Ttx6  distinction  between  general  and  special 
acts  Is  elaborately  discussed  by  Judge  Kellj', 
with  his  usual  ability,  in  an  opinion  In  Mar- 
tin V.  Commonwealth,  102  S.  E.  77,  handed 
down  to-day,  to  which  reference  only  Is  nec- 
essary. 

Each  of  the  appellants  was  a  member  of 
the  board  of  supervisors  of  Hanover  county, 
and  the  claims  allowed  them  were  "for  serv- 
ices other  than  regular  meeting  days."  It 
is  admitted  that  the  services  consisted  of  the 
supervision  of  the  opening  and  repairing  of 
public  roads,  and  that  the  charge  of  $3  per 
day  was  in  pursuance  of  the  act  of  March 
18,  1916  (Acts  1916,  p.  506),  amending  sec- 
tion R4S  of  the  Code  a904).  It  is  also  ad- 
mitted that  the  terms  of  office  of  the  ap- 
pellants began  on  January  1,  1016,  and  end- 
ed December  31,  1010,  and  that  the  special 
road  law  for  Hanover  county  does  not  al- 
low appellants  any  compensation  other  than 
that  provided  by  the  general  law  of  the  state. 

Section  63,  cL  14,  of  the  Constitution  d4- 
Clares  that — 

"The  Qeneral  Assembly  shall  not  enact  any 
local,  special  or  private  law  •  •  •  creating, 
Increasing,  or  decreasing,  or  authorizing  to  be 
created,  increased,  or  decreased,  the  salaries, 
fees,  percentages,  or  allowances  of  public  officers 
during  the  term  for  wkidi  tliey  are  dected  or 
appointed.** 

At  the  tlnw  appellant!  were  elected  and 
entered  Into  office  their  compensation  was 
fixed  at  $4  a  day,  bnt  not  exceeding  a  cex- 
tain  number  of  days,  for  attending  the  meet- 
ings of  the  board  and  discharging  sudt  oQi- 
er  duties  as  might  be  Imposed  upon  them 
law.  Acts  1014,  p.  368,  amending  section 
848  of  the  Code  (1904).  At  the  same  time  the 
special  road  law  for  Hanover  county  declar- 
ed that— 

"The  board  of  supervisors  of  Hanover  coun- 
ty shall  have  general  diarge  of  all  of  the  public 
roads  and  bridges  of  Hanover  county,  shall 
cause  the  same  to  be  constructed,  repaired 
and  kept  In  good  condition,**  etc.  Acts  1914, 
p.  870,  I  2. 

So  that  at  the  time  appdlanta  eatenA  Into 
office  tlielr  oompenBatl<a  waa  fixed  at  $4  ■ 
day  for  the  leqalalte  number  oC  days,  and 
mileage  aa  dedared  by  statotc^  not  only  for 
at^ndlng  meetings  of  the  board,  but  also  for 
discharging  siicb  other  dntlea  as  might  be 
imposed  upon  ttwm  by  law.  Among  tmdx 
other  dntlea  tliere  was  tnduded  the  anper- 
vl^fm  of  the  OHiatmcUon,  revalr,  and  up- 
keep of  Oie  public  roads  and  Jbridges  aa  de- 
clared by  the  special  rood  law  of  the  county. 
Section  848,  aa  amoided.  Imposed  no  duties 
upon  the  p^alnttiEa  In  error  In  additimi  to 
those  imposed  br  the  special  law  for  Han- 
ow  county  prtw  to  thdr  election.  This 
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roaapensatloii  could  not  be  increased  daring 
th^  term  of  office  by  any  local  or  special 
law.  It  remains,  Uierefore,  to  inquire  whetli- 
er  tbe  act  of  1916  amending  section  848  of 
the  Code  of  1904  (Acts  1016.  G05),  aUow- 
ing  the  supervisors  of  Hanover  county  in- 
creased compensation  for  snpervlslng  the 
constmctlon,  repair,  and  apkeep  of  tbe  pub- 
lic roads  and  bridges,  Is  a  special  and  local 
law.  Upon  this  subject  we  do  not  entertain 
any  doubt. 

"A  law  la  special  in  a  constltQtioDal  sense 
when,  by  force  of  an  inherent  UmitatioD,  it  ar- 
bitrarily separates  s<Hne  persons,  places,  or 
things  from  others,  upon  which,  but  fbr  such 
UmitatioDt  it  would  operate.  *  •  *  If  the 
onlj  limitation  contained  *  *  *  la  a  legiti- 
mate dasdflcatton  at  its  objects,  it  is  a  general 
law.  Hence,  if  the  object  of  the  law  have 
characteriatioB  bo  distinct  as  reasonably  to 
form,  for  the  purpose  legislated  upon,  a  dass 
by  itself,  the  law  is  general;  for  a  law  is  not 
general  because  it  operates  upon  every  person 
in  the  state,  but  becanse  every  person  that 
can  be  brou^t  within  its  predicament  becomes 
subject  to  its  operation."  Bodd  t.  ^mcock, 
66  N.  J.  Law,  183,  48  AtL  1023. 

A  clause  or  provision  qwdal  In  Its  char- 
acter applying  to  particular  Individuals,  par- 
ticular places,  or  particular  cases  Is  none 
the  less  special  because  Inserted  in  the  most 
general  of  public  acts.  Mitchell  v.  McCorkle, 
69  Ind.  184.  See,  also,  Polglalse  Case,  114 
Va.  850,  76  S.  E.  897;  Martin  v.  Common- 
wealth, supra,  and  cases  dted. 

The  act  amends  section  848  of  the  Code 
on  the  subject  of  compensation  of  supervis* 
ors  generally,  and  classifies  their  compeusa- 
tlon  by  the  population  of  the  counties,  and 
in  these  respects  the  act  Is  general  and  un- 
objectionable, but,  among  other  provisions. 
It  then  proceeds  to  except  from  the  general 
classification  and  to  provide  a  different  com- 
pensation for  "each  member  of  the  board  of 
supervisors"  in  16  counties  by  name.  It  was 
Just  such  legislation  as  this  the  Constitution 
sought  to  prohibit,  and  in  so  far  as  Acts 
1916,  p.  605,  provides  a  rate  of  cmnpensatlon 
for  the  supervisors  In  the  16  counties  men- 
tioned therein  different  from  the  general 
classification  therein  spedfled,  it  Is  null  and 
void.  Martin  v.  Commonwealth,  supra. 
While  the  record  does  not  disclose  the  popu- 
lation of  Hanover  county,  this  court  will 
take  Judldal  notice  of  the  fact  that,  accord* 
ing  to  the  last  United  States  census,  Hano- 
ver county  bad  a  population  of  17,200  Inhab- 
itants, and,  the  classification  by  population 
being  valid,  the  plalntlfis  In  error  are  en- 
titled, under  tb»  act,  to  pay  at  tiie  rate  of 


$4  a  day  for  the  number  of  days  actually 
employed,  not  exceeding  2B  days,  and  to  the 
mileage  prescribed  by  law,  but  no  mora 

The  courts  seem  to  be  generally  agreed 
that  Judicial  noUce  will  be  taken  of  the 
population  of  counties,  dtlea;  and  towns  as 
shown  by  United  States  census.  State  t. 
Marlon  County  Ct,  128  Mo.  427,  80  S.  W. 
103,  31  S.  W.  23;  Parker  T.  State^  133  End. 
178,  32  N.  B.  836,  33  N.  B.  119.  18  L.  B.  A. 
667.  For  collection  of  cases,  see  16  Cyc  870 ; 
15  R.  C.  L.  1129 ;  notes  in  124  Am.  St  Bep^ 
41,  and  4  U  B.  A.  89. 

Counsel  for  the  appellants  rely  upon  Ex 
parte  Settle^  114  Va.  715,  77  8.  B.  496,  as 
authority  to  support  the  validity  of  the  spe- 
cial provisions  for  the  15  counties  aforesaid, 
but  in  that  case  there  was  a  dassffication  by 
p<^ulation.  That  case  is  reviewed,  and  the 
whole  subject  so  fully  discussed  and  eluci- 
dated, in  the  opinion  of  Judge  Kelly  In  the 
Martin  Case,  above  referred  tOf  as  to  make 
any  further  discussion  not  only  unnecessary, 
but  undesirable.  It  Is  sufficient  h&ce  to  say 
that  it  is  not  a^dlcable  to  the  &ctB  of  this 
case, 

Counsel  for  the  appellants  also  seek  to  up- 
hold the  special  provision  for  Hanover  and 
tbe  other  14  counties  named  on  the  ground 
that  the  amendatory  act  of  1016  (page  505) 
Is  in  effect  an  amendment  of  the  road  laws. 
Imposing  new  duties  on  supervisors  for 
which  additional  compensation  Is  allowed, 
and  reliance  is  placed  on  Wilbntn  r.  Raines. 
Ill  Va.  334,  68  S.  BL  993,  holding  that  spe- 
dal  road  laws  are  not  prohibited  by  the  Con- 
stltutlon.  But  there  Is  no  force  In  tbe  sug- 
gestion, as  the  act  Imposes  no  new  duties  of 
any  kind  on  the  supervisors,  ev^  it  that 
would  Justify  an  Increase  of  compensation. 
It  simply  fixes  compenBatlon  for  attending 
meetings  of  the  board  and  discharging  such 
other  duties  as  may  be  imposed  upon  than 
by  law.  But  It  nowhere  says  what  those 
duties  are.  They  are  fixed  by  other  statutes. 
Whatever  they  are  or  may  be^  this  statute 
simply  fixes,  by  a  per  iSem  allowance,  com- 
pensation therefor. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  of  the  dreult  court  of 
Hanover  county  should  be  affirmed,  but  with- 
out prejudice  to  the  plaintiffs  in  error  to  de- 
mand and  receive  the  mileage  allowed  by 
law  and  compensation  at  the  rate  of  f4  a 
day  for  the  time  actnally  aoplc^ed,  not  ex- 
ceeding 26  days  in  any  one  year  for  attoid- 
Ing  the  meetings  of  the  boaid  and  dls(iharff> 
ing  such  other  duties  as  may  be  Imposed  up- 
on them  by  law. 

Affirmed. 
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in  Boit  for  maUdoof  pweeatioa,  most  not 
RBLTFIF  only  cover  all  the  rdmnt  fluti  within  the 
knowledge  of  proBCcntor,  bnt  moat  ineliide 
also  material  facts  whfdi  would  have  been  vitli- 
Jao.  In  his  knowledge,  U  he  had  made  a  reaawaUe, 
careful  inreatigadon  as  to  the  gallt  of  the  par- 
ty accoaed. 


T.  FROVIDBNT 


1.  APPEAX.  AITD  KBSOB  «=all7S(8>--ON  DETEB- 
XII7ATI0N  THAT  SRTINa  ASIDB  VXBDICT  WAS 
KBROB,  APPELLATE  COUET  WILL  BENDEB 
^DQICENT  Olf  TUDICT. 

Under  Code  1904.  |  8484,  appellate  conrt. 
in  lerlewlag  jndgment  vpon  retrial  of  case, 
after  Terdlct  on  fint  trial  was  set  aside  hj 
trial  court,  will  first  look  to  the  eruience  and 
proceedings  upon  the  first  trial,  and,  upon 
dIaeoTezy  that  court  erred  in  setting  aiide  first 
Terdiet,  most  annul  all  proceedincs  sabseqnent 
thereto,  and  enter  judgment  tiiereon. 

2.  Appeal  and  kbboe  «=9997(3>— Appellate 

OOUBT  WnX  HOT  PJU8  OH  OOHIUOn  Xir  BTI- 
DENOB. 

Appellate  eoort  will  not  pass  npcm  conflicts 
in  the  evidence  on  rerlew  of  directed  Terdiet 

&  IfAUdoua  noEEounoH  «=971(1)— Uaucb 

AHD  WAHT  OV  PBOBABLB  CAUaB  QTnSTXONB 
vol  JUST. 

Malice  and  want  of  probaUe  canaa  In  ae- 
tiona  for  malicious  proaeeBtloii  are  nsnally  qnas- 
tfona  tbr  the  Jury. 

^  Uauciods  PBonoDTioH  4h^<9)— Adtios 

Of  COUHBEL  OH  POLL  DXBOLOBUBB  OOKPUlB 
DBPBHBB. 

The  adyice  of  cotmsd,  songfat  with  an  hon- 
Mt  pnrpoae  (rf  being  Informed  aa  to  the  law, 
and  procured  npoi  a  fall,  correct  and  htmest 
Aadoeure  of  all  material  facta  within  the 
knowledge  of  the  party  seeking  sndi  advice,  or 
which  shoold  have  been  within  his  knowledge,  if 
he  had  made  a  reasonable,  careful  investigation, 
constitutes  a  complete  defwse  to  an  action  for 
aaUdona  proeecndon. 

B.  MaUCIOUS  PBOSBCimOH  ^ssCft  —  BmDBH 

or  pvoTzno  adticb  op  oouhsel  upoh  db- 

IXNDAKT. 

In  an  action  for  maliciona  prosecntlon,  de- 
fendant has  burden  of  proving  that  advioe  of 
covnsd  was  aought  and  obtained  with  the  lum- 
cat  purpose  of  beiiig  infwmed  as  to  tiie  law,  and 
BPOB  a  full,  correct,  and  honeat  diadonire 
all  material  facts  within  his  knowledge. 

4.  ICaxiciods  noBBOimoH  «s»71(-0— Adtiob 

or  OOUHBEL  QUSBnOH  POB  fOKt, 

Ib  an  aetimi  for  BuUdooa  proaeeation,  qnes- 
thm  of  whether  advioa  of  eounael  was  aought 
with  an  honest  purpose  of  being  Informed  as  to 
the  law,  and  was  <^tained  upon  a  full,  correct, 
and  honeat  dladoaore  of  all  material  facta,  is 
for  the  Jury. 

7.  Maltooiib  FBonotmoH  4=»23— Waht  or 

PBOBABU  OAUn  HOT  XHRBBBD  IBOH  KAL- 
UK. 

Want  oi  probable  caoBa  caonot  Im  Inferred 
from  malice. 

8»  UAiJCiona  pbobeoution  ^>21(2)  —  Be- 

QXriBBUENTB  AB  TO  DI8CL080BB  OV  PACTS  TO 
OOUNSEL  fflATED. 

Diadosure  of  facta  required  in  wder  that 
aidvlee  based  thereon  may  constitnte  a  defense, 


0.  MALIOtOUS  PBOBEOUnOH  4s»72W  --  IH- 

nsTTcnoH  oif  adti<»  op  counsel  pbopbr 

TmDEE  ETIDBHOB. 

In  suit  for  malidoDs  prosecntion,  instruction 
that  advice  of  'counsel  was  no  ddlense,  if  de- 
fendant had  not  made  a  fall,  correct,  and  hon- 
est disdosnre  facta  to  connael,  but  had  in- 
stituted criminal  prosecution  from  a  fixed  de- 
termination <tf  his  own  rather  than  the  opinion 
of  counsel,  haU  pn^ier  under  the  evidence. 

la  Halioious  pbosecutxoh  4=964(1)  —  Veb- 
Dicr  POB  PLAUinrr  wabrahtbo  bt  btx* 

DEHOB. 

In  suit  for  malicious  iwoseeutioa,  erideaee 
fteU  to  warrant  a  verdict  for  plaintiff. 

Error  to  Circuit  Court  ot  City  of  Norfolk. 

Action  by  J.  M.  Commander  against  the 
Provident  Relief  Association.  Judgmmt  fbr 
defendant,  and  plaintlfl  brlnci  error.  B»> 
Twsed  and  rendered. 

J.  B.  Cole  ^d  Fred.  O.  Abbott,  botb  of 
N6rfi»lk,  for  plalntlfr  in  error. 

S.  U  Kellcv  and  Jobn  J.  Blake,  botb  of 
Blchmond,  for  defOidant  in  enor. 

KELLY,  P.  On  tbe  14tta  day  of  October, 
1914,  the  Provident  Belief  Aaaodatlan  pro- 
cured a  vamuit  tor  Qte  arrest  «t  J.  If. 
Commander,  diargtng  him  with  tbe  latcoiy 
of  ¥72.96.  He  was  arrested,  imprisoned  un- 
til he  coold  obtain  ball,  and  was  snbseiineat* 
ly  In  dne  course  Indicted,  tried,  and  acquitted 
in  the  corporation  court  of  tbe  city  of  JUvr- 
folk,  lliereupon  he  brought  an  actiOB 
against  tSie  Provld^t  Relief  Aasodatlon. 
charging  It  with  having  Instigated  his  arrest 
and  prosecution  maliciously  and  without 
probable  cause. 

This  action  was  tried,  and  the  Jury  render- 
ed a  verdict  In  favor  of  Commander  for  the 
■nm  of  $3^t00,  which  the  trial  court  set  aside 
as  being  contrary  to  tbe  law  and  the  evldencet 
The  plaintiff  by  bill  of  exceptions  preserved 
the  record  and  proceedlnga  on  that  trial. 
Snbsequoitly  the  case  was  again  tried  and 
the  Jury,  upon  a  peremptory  Instractloa  from 
the  court,  rendered  a  verdict  for  the  def^d- 
ant  Tbe  plaintiff  brings  the  case  here  for  re- 
view. 

[1]  ruder  tbe  familiar  statutory  rule  of 
practice  we  mnst  look  first  to  tbe  evidence 
and  proceedings  upon  the  first  trial,  and  if 
we  discover  that  the  court  erred  In  setting 
aside  the  first  verdict,  we  must  annul  all 
proceedings  subsequent  thereto  and  enter 
Judgment  thereon.   Code  1904,  |  8484. 

The  evidence  was  conflicting,  but  In  snp> 
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pwt  at  thB  TCrdlct  It  tended  materlAlly  to 
establish  tbe  fidlowlng  facts:  The  Prorldent 
Relief  Association  was  an  Indnstrlal  insnr- 
ance  company,  and  Commander  had  been  In 
Its  employment  for  about  14  years.  Within 
a  few  months  after  entering  the  serrlce  of 
that  company  he  was  made  superintendent 
of  Its  Norfolk  district  The  business  pros- 
pered under  his  management,  and  Increased 
largely  in  volume.  He  handled  In  the  ag- 
gregate large  sums  of  money,  which  were 
paid  to  him  every  week  by  the  aolidtors 
working  under  him.  With  the  knowledge 
and  acquiescence  of  the  execatlTe  officers  be 
had  always  kept  these  funds  In  his  own 
name  in  a  Norfolk  bank,  making  weekly 
remittances  to  the  hcHue  office  in  Washington. 
T>.  G-,  and  the  charge  Involved  in  this  case 
was  the  only  one  of  a  criminal  nature  or 
semblance  ever  made  against  him. 

Among  the  solicitors  or  collectors  In  Com- 
mander's district  was  a  man  named  B.  B. 
Goruick.  In  February,  1911,  this  man  ap- 
peared to  be  delinquent  in  his  accounts. 
About  that  time  tbe  president  of  the  company 
was  In  Norfolk  to  attend  a  sort  of  booster 
meeting  for  the  encouragement  and  stimula- 
tion of  the  local  cc^ectors.  Comick's  ac- 
counts were  audited,  his  deficiency  disclosed, 
and  the  president,  according  to  Commander's 
testimony,  relieved  him  thereof  charged  it 
off,  and  gave  him  a  "clean  sheet"  The 
evidence  on  behalf  of  the  company  contra- 
dicts this  latter  statement  of  Granmander,  but 
shows  that  defldenctes  of  this  kind  were 
sometimes  remitted,  and  the  verdict  of  the 
Jury  settled  tbe  conflict  In  foror  of  his 
verslrai. 

Comi(A  remained  with  the  company  until 
June,  1911,  when  he  was  again  in  default,  and 
Cfunmander  told  him  that  be  could  not  work 
for  the  company  longer.  Oomick  thereupon 
began  to  work  with  a  similar  and  rival  in- 
surance company.  Commander  reported 
these  conditions  to  his  own  company,  and 
after  omsultation  with  tbe  preeidai^  and 
upon  tbe  tatter's  Instructlaas  and  advice, 
tbe  matter  was  brought  to  the  attention  of 
tibe  commissioner  of  insurance  by  tlie  fbllow- 
ing  letter  addressed  to  OoL  Joseph  Button, 
conunlssloner,  at  Rtehmond: 

"Dear  Sir:  I  hereby  apply  to  have  the  U- 
oense  of  R.  B.  Gomiek  revoked  and  diarge  that 
fKMU  bis  own  aoconnt  taken  from  bis  collect- 
ing  book  be  was  short  in  his  account  to  tbe  ex- 
tent of  $03.00 ;  that  he  afterwards  showed  me 
between  $3.00  and  $4.00  additional.  He  claims 
an  offset  of  about  $10.00  on  excess  arrears. 
"[Signed]  J.  M.  Commander, 

"Supt.  Norfolk, 
"For  the  Provident  Belief  Asaociation  of 

'^Washington,  D.  a" 

By  direction  of  the  presideDt,  a  Richmond 
lawyw  of  known  standlns  and  abill^  was 
employed  by  Commander  to  appear  b^ie  the 
Insurance  commlsaloner  on  behalf  of  the 


company.  During  the  Investlgatlom,  It  devd- 
oped  that  Comick  owed  Commander,  ae> 
cording  to  the  latter'a  statement,  on  individ- 
ual account,  certain  sums  which  he  had  from 
time  to  time  advanced  on  Comick's  account 
In  settlements  with  the  company.  Command- 
er was  making  no  point  of  bis  alleged  in- 
debtedness to  him  before  the  commissioner, 
but  the  latter  decided  that  he  would  not  per- 
mit a  renewal  of  Comick's  license  unless  he 
settled  with  Commander  for  the  advances 
above  mentioned,  as  .well  as  for  the  defldmcy 
appearing  on  tbe  books  of  the  company.  The 
amoimt  which  Commander  agreed  to  accept 
in  full  for  the  company  was  $90.  being  a 
few  dollars  short  of  the  actual  amount  due; 
and  the  IndlTidual  Indebtedness  claimed  by 
Commander  for  advances  on  his  account  was 
$72.96.  Coralck  paid  both  amounts,  and 
Commander  gave  him  a  receipt  in  the  follow- 
ing form: 

"July  21,  1911. 
"Received  of  R.  B.  Comick  the  sum  of  $1^- 
06  in  full  settlement  of  his  shortage  to  the  Prov- 
ident Relief  Association,  and  in  Coll  settlement 
of  his  personal  Indebtedness  to  J.  M.  Command- 
er. tSigned]  J.  M.  Commander, 

"Supt.  Provident  Relief  Association, 
"nds  aettlaDent  Is  entirdy  satisfiwtory  to  om. 
"[Signed]  J.  H.  Oonuoander,  Supt" 

The  foregoing  receipt  in  the  form  as  here- 
in set  out  appears  to  have  been  given  and 
submitted  to  the  insurance  commissioner  to 
satisfy  him  that  Cornick  had  complied  with 
the  commissioner's  reqniremaits. 

In  September,  1911,  Commander  was  In 
Washington  at  the  home  office  of  the  com- 
pany in  omnectlon  with  another  matter,  but 
In  tbe  course  of  the  conversation  there  he 
went  over  Comick's  affairs  vrith  the  viOe 
president,  and  fully  explained  to  him  all 
about  the  settlemoit  which  he  had  made 
with  Comick,  Indudlng  the  details  of  the 
hearing  before  tbe  insurance  commlaafamer. 

Commander  remained  with  tbe  oompany 
for  about  8  years  l<mger.  In  tbe  snmtner  of 
1814,  8<»ne  f  rlctltm  developed  between  him 
and  the  general  officers  of  the  company  in 
Washington,  and  he  was  finally  discharged 
in  October,  1914,  under  drcnmstancea  in- 
dicating a  very  decided  ill  temper  on  llie 
part  of  tbe  president  and  vice  president  o< 
the  company.  Up  to  about  the  month  of 
August,  1914,  there  seems  never  to  have  been 
any  trouble  between  Commander  and  the 
company,  but  about  that  time  the  execntire 
officers  deidded  to  make  some  changes  In  the 
affairs  of  the  company,  and  incidentally  de- 
sired to  reduce  the  salary  of  Gommander, 
not  because  of  any  alleged  Inefficiency  on  his 
part,  but  presumably  to  save  money  tbr  tbo 
company.  There  la  reason  to  Infer  that  thee* 
officers  invited  trouble  with  Gommandw,  and 
sou^t  toT  some  grounds  upon  :vhICh  to  dther 
reduce  his  pay  or  get  rid  of  him;  and  thenii 
was  also  evidence  to  the  effect  that  the  rto* 
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feodftnt  wjjdied  to  discredit  him  for  feu  he 
zni^t^  after  his  diecharge,  enter  tb»  service 
<it  Bcxne  comprthkg  company,  and  divert  to 
It  some  of  the  d«feadant's  business,  and  that 
the  vice  president  said  to  him  In  that  regard, 
"Well,  we  will  see  that  you  don't  do  business 
any  way,"  or  words  to  that  elEecL 

At  the  time  of  his  dlschar^  he  had  a 
substantial  amoont  of  money  In  his  hands 
belonging  to  the  company,  and  claimed  that 
the  company  owed  him  a  ctmsiderable  sum 
which  should  be  credited  upon  that  amount. 
In  the  settlement  of  this  matter,  he  was  rep- 
resented  by  Baker  &  Eggleatoa,  a  law  firm 
in  Norfolk,  and  the  company  vrns  represented 
by  Jeffries  &  Jeffries  of  that  city.  At  no 
time  tiom  June,  1911,  to  the  time  of  his 
arrest  did  the  r^reaentatlves  of  the  com- 
pany ever  Intimate  to  him  that  they  thought 
he  bad  taken  money  belonging  to  It  When 
the  proposed  settlement  of  accounts  had 
reached  the  point  for  an  exchange  of  re- 
ce4>tSi  th«  company  demanded  a  receipt  In 
full  from  him.  but  declined  to  give  to  him 
a  like  receipt  He  and  his  attorneys  insist- 
ed upon  an  explanatl<m  for  thla  attitude  on 
the  part  of  the  company,  but  none  was  forth- 
coming. It  developed  afterwards  that  short- 
ly before  Commander's  discharge,  the  vice 
president  of  the  company  had  Interviewed 
Gornlck,  and  had  been  informed  by  blm  that 
the  receipt  girat  by  Commandw  In  con- 
uKtlon  with  the  Investigatiai  before  the 
inanrance  commlsaioaer  represented  exclu- 
sive mon^  whidk  was  dne  to  the  onnpany, 
and  that  be  did  not  owe  Commands  aoy- 
ttOng  IndiTidually.  Sabeeqnently  Oomlck 
gam  the  following  affidavit,  after  an  Inter- 
view wltb  the  attorn^  of  the  insurance 
comiwny,  to  wit: 

'TThis  day  personally  appeared  before  me,  the 
nndersigned,  a  notary  pablic  in  and  for  the 
city  <^  Norfolk,  state  of  Vii^nia,  R.  B.  Cor- 
nidc,  who  made  oath  that  on  the  Slst  day  of 
July,  1911,  he  paid  to  J.  If.  Oommander.  agent 
for  the  Provident  Belief  Association,  the  stun 
of  one  hundred  and  sixty-two  dollars  and  ninety- 
kIz  cents  ($162.96)  in  full  settlement  of  his 
indebtedness  to  the  Provident  Relief  Associa- 
tion. In  the  receipt  which  was  given  there  is 
added  these  words,  'and  In  full  settlement  of 
his  pwBonal  Indebtedness  to  J.  M.  Commander.' 
Affiant  here  atotes  that  he  was  not  Indebted  per- 
sonally to  J.  M.  Commander,  and  that  the  wlu^ 
sum  ol  one  hundred  and  rixty-two  dollars  and 
ninety-six  cents  (162.96)  was  the  balance  dne 
by  him  to  the  Provident  Belief  Association." 

Tbe  conelnslon  whlcli  the  company  attempt- 
ed to  draw  fnnn  this  aflOdavit,  and  wblch 
Cmilch's  testimony  as  a  witness  in  this 
case  supports,  Is  that  the  $72.96  collected 
from  Comlck  by  Commander  on  individual 
account  represented  the  F^ruary,  1911,  de* 
fldcDcy  with  wbldi  Comlck  was  charged  on 
the  hooka  at  the  home  office.  Commander 
denies  this,  and  Insists  that  the  February, 


1911,  deficiency  had  been  remitted,  and  that 
the  $72.96  represented  an  aggregate  of 
smaller  sums,  wblch  from  time  to  time  he 
had  advanced  for  Comlck  to  enable  him  to 
settle  his  weekly  accounts.  Comlck's  state- 
ment Is  at  variance  with  the  receipt  which 
he  signed,  and  this  variance  is  not  satisfac- 
torily explained  by  him.  The  circumstances 
strongly  corroborate  Commander,  and  his 
version  of  tbe  matter  Is  entirely  consistent 
with  what  the  attorney  who  represented  the 
company  before  the  commissioner  says  Com- 
mander stated  at  that  time  as  to  Comick's 
personal  Indebtedness  to  him. 

Commander  had  not  beard  of  the  above- 
mentioned  affidavit,  nor  was  the  matter  of 
his  alleged  larceny  three  years  prior  thereto 
mentioned  to  htm  in  any  way,  until  after  his 
arrest  -  He  made  an  explanation,  substan- 
tially as  above  shown,  which  was  satisfac- 
tory to  the  Jury,  both  in  the  criminal  pros- 
ecution and  In  the  trial  of  the  instant  case, 
and  It  Is  not  too  much  to  say  that  the  jury 
In  the  latter  case  had  the  right  to  believe 
from  the  evidence  that  if  the  officers  of  the 
Insurance  company  had  been  acting  In  perfect . 
good  faith,  and  with  an  honest  desire  to  get 
at  the  true  facts  about  his  guilt  or  Inno- 
cence, they  srould  have  soi^Eht  bis  explana- 
tion, or  at  least  ^voi  him  an  (^portunity  to 
expl&ln  before  bringing  abont  his  arrest 

[2, 1]  There  was  much  testimony  aa  the 
part  of  the  defendant  to  controvert  or  ex- 
plain the  damaging  features  of  the  plaintlfCa 
testimony  as  above  set  out  There  was  bow- 
enx  to  say  the  least  of  it  sufficient  suppcnt 
for  the  plalntUTs  version,  and  we  are  not  to 
pass  npoa  the  oimfilcts  in  the  erldraice.  Mat- 
Ice  and  want  eC  probeUe  cause  In  acthmii 
for  mallctoos  prosecution  are  usually  ques- 
tiaaa  for  tbe  jury,  and  In  this  case  there  was 
evidence  npcm  which  the  Jury  mie^t  baTe 
found  ttie  existence  of  both  of  these  essen- 
tial dements  to  the  right  of  recovery.  The 
Instractions  of  tbe  court  set  out  wiib  oitlre 
fairness  to  defendant  the  pnvositlaiB  of  law 
Involved  in  tbe  case,  and  tbe  only  Question 
befbre  os  Is  wbetbw  the  court  ored  in  set- 
ting aside  tbe  vwdlct  as  contrary  to  the  ev- 
idence^ 

Bnoni^  has  been  said  to  ehow  that  the 
rerdlct  ought  not  to  have  heea  disturbed  for 
lack  of  evidence  on  the  part  ot  tbo  idaintUE 
to  sustain  it  It  only  remains  to  consider 
whether  tbe  actton  of  tbe  trial  court  was 
warranted  by  tbs  defendant's  claim  that  in 
bringing  about  tbe  arrest  and  prosecution' 
of  tbe  plaintiff  it  acted  upon  the  advice  of 
counsel.  This  Is  the  ground  upon  which  the 
court  gave  a  peremptory  Instruction  for  de- 
fendant on  the  second  trial,  and  la  doubtless 
the  one  upon  which  the  verdict  on  the  first 
trial  was  set  aside.  It  Is  also,  as  we  under- 
stand counsel,  the  point  chiefly  relied  upon 
for  an  afilrmance  of  the  Judgment  under  re- 
view. 
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(•^  It  «M7 1M  eomddered  settled  that  sd- 
tloB  of  ooDiMid,  aongbt  with  an  honest  por- 
pose  of  bcdnf  Informed  aa  to  the  law,  and  pro- 
cimd  upon  a  fall,  correct,  and  honest  dlsdo- 
snre  of  all  mateilal  tacts  within  the  knowl- 
edce  ot  the  par^  seeking  snch  adrlce,  or 
which  should  have  been  within  his  knowledge 
If  be  had  made  a  reasonably  earful  Inrestlga- 
tion,  constitutes  a  ccnnplete  defoiae  to  an  ac- 
tion for  malicious  prosecntion ;  but  the  trardoi 
la  on  the  defendant  to  prove  that  audi  advice 
was  aoagbt  and  obtained  with  the  purpose 
and  upon  the  disclosures  hm  described,  and 
wiiedier  audi  advice  was  thus  sought  and 
obtained  la  nsnally  a  question  for  the  Jury. 
1  C00I9  on  Torts  (Sd  lOd.)  p.  888;  Bnrk^  PL 
&  Pr.  p.  237;  Bfans  t.  Atlantic  Ooast  line 
By.  Ok.  lOS  Ta.  72,  76,  80^  68  S.  IL  8. 

The  senior  member  of  the  firm  of  Jeffries 
ft  JefMee  was  prlntdpally  -In  Charge  of  the 
criminal  brands  of  the  litigation  between 
Oonmunder  and  tba  conpany.  He  and  the 
officers  of  the  onnpany  underfaKft  to  testify 
tliat  there  waa  a  full  disdosnre  to  him  of 
an  file  fiicta  and  drcnmstancea  In  connection 
wlfii  the  alleged  larceny;  that  he  laid  the 
same  b^re  the  commonwealQi'a  attmrn^, 
and  ttutt  fiiereupon  both  he  and  the  common- 
wealth's attOTUey  advised  the  company  fiiat 
the  case  waa  <me  for  proeecutlim. 

[7, 8]  Notwithstanding  this  positive  tes- 
tlmonyt  however,  the  facts  of  the  case  bring 
tt  within  the  general  rule  that  ttie  dtfense 
based  on  advice  of  counsel  is  <nie  which 
diould  be  passed  upon  by  the  lury.  There 
were  drcamstances  tending  materially  to 
show,  not  only  a  Izck  of  good  faith  and  hon- 
est purpose  on  the  part  of  the  company  In 
seeking  and  acting  upon  the  advtee  of  counsel, 
but  also  to  show  failure  to  make  the  requi- 
site dladosure.  Want  of  probable  cause  can- 
not be  inferred  fnun  malice,  but  the  iU  will 
of  the  offldals  of  the  company,  coupled  with 
thdr  desire  and  t2ireat  to  disarm  the  plaintiff 
as  a  competitor,  are  circumstances  which  the 
Jury  had  the  right  to  coiulder  in  determining 
whether  the  advice  of  counsel  was  sought  In 
good  faith  and  with  an  honest  purpose  to  be 
informed  as  to  the  law,  or  merely  as  a  sham 
and  subterfuge,  and  as  a  part  of  a  gmeral 
scheme  of  severing  his  connection  with  the 
company  in  such  a  way  as  that  he  would  not 
be  able  to  take  with  him  to  some  rival  com- 
pany any  of  the  budness  which  he  had  built 
ni>.  Aside  from  this,  however,  the  Jury  might 
well  have  found  that  the  dladosure  made  to 
counsel  did  not  measure  up  to  the  require- 
ments of  the  law.  There  is  a  conflict  of  au- 
thority upon  the  question,  but  the  rule  In 
Virginia  Is  that  the  disclosure  required  In 
order  that  the  advice  based  upon  It  may  con- 
stitnte  a  shield  against  a  salt  for  malicious 
prosecution  must  not  only  cover  all  the  rd- 
evant  facts  within  the  knowledge  of  the  pros- 
ecutor, but  must  Include  also  material  facts 
which  would  have  been  within  hla  knowl- 


edge If  lie  had  made  a  reasonably  careful 
investigation  as  to  the  guilt  of  the  party 
accused.  Burks*  PI.  ft  Pr.  p^  237;  Btrana  r. 
A.  a  L.  By.  Co^  105  Va.  72,  80,  68  S.  BL  8. 
It  does  not  aroear  that  the  officers  of  the 
company  inquired  of  the  attorney  who  repre- 
sented them  before  the  insurance  commission- 
er, nor  of  the  commissioner  himself,  as  to  the 
statements  at  that  time  made  by  Oommander. 
The  Jury  thought,  and  we  think,  and  perhaps 
counsel  would  have  thought,  that  Command- 
er's explanation  of  what  took  place  before 
the  commissioner  was  probably  true  It  Is 
difficult  to  see  how  counsel  of  the  learning 
and  at>lllty  of  the  gentlemen  who  are  said 
to  have  advised  the  criminal  jnosecution 
could  liave  givoi  sndi  advice  wlUi  full  knowl- 
edge of  the  facts  dlsdosed  In  the  record  be- 
fore us;  and  yet  there  appears  no  reason  why 
the  company  could  not,  at  any  time  after 
September,  1911,  have  ascratalned  all  the 
facts  both  fbr  and  against  Ownmander*s  view 
of  the  case  aa  fully  as  thc^  watt  developed 
upon  the  trial. 

Furttiermore^  the  Jury  might  very  well 
have  thought  fiiat  some  of  the  statements 
whldi  the  executive  officers  made  to  counsel 
were  not  true.  For  example,  they  told  their 
counael  tiiat  Coml(ft  owed  a  Febmary,  1011, 
defldencT.  and  yet  Gommandtt  testified  poe- 
Itlvely  that  this  deficiency  had  been  remitted 
and  chafed  off,  thus  no  longer  constltntbig 
an  indditednesB  against  Oomldc.  This  was 
one  of  the  Important  fiicts  In  tin  case  and, 
tf  Conunaiider  la  right,  then  the  vice  president 
of  the  ctmiiiany,  ntnr  the  president  did  not 
tell  tie  tmtii  to  hia  counsel  about  this  fact, 
nor  to  Qie  Jury  on  the  stand.  ^Die  Jury  ac- 
cepted Commander's  statement  and  rejected 
the  conflicting  testlmwiy,  and  we  must  do  the 
same.  In  reaching  this  conduslon  the  Jury 
was  doubtiess  Influenced  Qia  further  fact 
that  Oomldc  had  been  taken  back  into  the 
employment  of  the  company,  and  had  been 
with  the  cmnpany  for  some  time  befbre  0«n- 
mander  was  dlsdurged,  and  nrtther  Gom- 
mandw  nor  the  r^resentatlvea  the  com- 
pany at  the  hcHue  cOSee  had  erar  adted  Cor- 
nicfc  to  account  for  the  alleged  February, 
1911,  deficiency.  The  Jury  may  liave  been 
further  influoiced  by  the  teatimray  itf  the 
commonwealth's  attorney,  who  said  that,  al- 
though he  advised  the  prosecuttm,  he  did 
so  without  having  been  told  anytiiing  about 
the  investigation  before  the  Insurance  com- 
missioner, and  that  he  would  have  at  least 
hesitated  If  he  had  Icnown  (hat  the  recdpt 
given  by  Commander  had  been  executed  as  a 
result  of  a  hearing  before  the  conunlssloner. 
and  with  the  knowledge  of  counsel  represent- 
ing the  company.  Finally,  and  by  no  means 
least  Important,  it  appears  In  the  evidence 
that  the  Junior  member  of  the  firm  of  Jeffries 
&  JdCries,  after  the  arrest  of  Commander, 
made  the  fbllowing  stetement  to  Bir.  Eg^e* 
at(Hi,  who  had  been  eounsel  ^r^Gonnnaiider  In 
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flie  abore-mentlfmed  settlement  of  ftcconnts, 
bat  who  was  not  oomuel  In  the  crlndna)  pnw- 
mitiiaa,  to  wit: 

"We  told  those  people  Hiat  if  ther  went  after 
him  [Commander]  they  were  llaUe  to  get  eoaked, 

but  tbey  did  It  anrhow." 

fHils  testimony  of  Mr.  Bsgleston,  after  some 
oontroreray.  Anally  went  to  the  jury  wlthont 
objection.  It  Is  tme  that  yonng  Mr.  JefFries 
denied  harlog  made  this  statement,  hut  ad- 
mitted that  be  had  a  jocular  convemation 
with  Mr.  Eegleston  which  the  latter  had 
mislnterpTeted,  and  In  wbl(^h  be  dalmed  to 
have  simply  said  that  he  was  not  surprised 
at  the  salt,  or  something  to  that  effect  The 
testimony  of  Mr.  B^Ieston,  however,  is  di- 
rect and  positive^  and  It  was  for  the  jury  to 
decide  what  Oie  OHiTerBatIm  was  and  what 
it  meant 

It  bas  been  urged  upon  ns  in  the  oral 
ment  and  In  the  brief  that  Mr.  John  L.  Jef- 
fries, the  late  lamented  senior  member  of 
the  firm  of  Jeffrlea  A  Jeffries,  was  an  up* 
right  and  dlstlngnlsbed  lawyer,  and  a  gentle- 
man of  Teradty  and  integrity.  This  insist- 
ence is  in  accord  with  the  view  which  the 
members  of  this  court  entertain  of  ttie  diar- 
acter  of  Mr.  J^fries.  This,  however,  does 
not  take  the  case  out  of  the  general  rule. 
He  and  his  partner  testUled  in  the  case^ 
and  Uierefore  fftll  within  fb»  ordinary  cat- 
egory of  witnesses. 

The  law  upon  this  brancli  of  the  case  was 
stated  to  the  jury  by  an  instruction,  which 
was  certainly  fair  to  the  defendant  because 
It  omitted  any  reference  to  sncb  facts  as  the 
defendant  nadght,  upon  reasmable  Ingnliy, 
hare  ascertained,  and  which  was  not  In  con- 
flict with  the  othw  and  ample  instmctlMis 
of  the  court  Hie  Instruction  reftaxefl  to  was 
aafiOlovs: 

"The  court  Instracts  the  jury  that  the  har- 
den of  proof  ts  upon  the  defendant  to  prore  that 
he  sought  counsel  with  an  honest  purpose  to  be 
informed  as  to  the  lew,  and  that  he  was  in 
good  faith  guided  by  nicb  advice  la  causing  the 
azrest  of  the  plaintiff,  and  that  whether  or  not 
the  defendant  did,  b^ore  institnting  the  crlm- 
inal  proceeding,  make  a  full,  correct,  and  Hon- 
est dlsi^osure  to  bis  atb»ney  or  attorneys  of 
an  the  material  facts  bearing  upon  the  guilt 
of  tiu  plaintiff,  of  which  he  had  knowledge,  and 
iritetheFf  tn  commencing  maxlh  proeeedinga,  tiie 
defendant  was  acting  In  good  faith,  upon  the 
advice  of  bis  counsel,  are  questions  of  fact 
to  be  determined  by  the  jury,  from  all  the  eri- 
dence  and  drcametances  proved  in  the  case. 
And  if  the  Jury  believe  from  the  evidence  that 
the  defendant  did  not  make  a  full,  correct,  and 
honest  dfselosare  of  all  such  facts  to  his  conn- 
ed, but  that  he  tnstltnted  orlmlnal  proeecntion 
frcnn  a  fixed  determination  of  his  own,  rather 
than  the  o^ion  of  eouBsd,  tiuca  sndi  advioe 
can  avail  notiiing  in  this  salt** 

[I,  111  The  evidence  In  the  case  made  It 
proper  for  the  foregoing  InstmctloD  to  be 
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given,  and  we  think  the  verdict  of  the  jjuj 
ought  not  to  have  been  Interfered  with. 

For  the  reason  stated,  we  are  of  opinion 
fliat  the  conrt  erred  in  setting  adde  the  ret' 
diet  on  the  first  trial,  and  we  shall  proceed, 
porsnant  to  the  provlsl<ms  of  the  statute,  to 
enter  an  order  In  this  court,  annuUing  all 
subsequent  proceedings  and  entering  up  a 
judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  damages  fixed  bj  the  Twdict 
of  the  jury. 

Beversed. 


(85  W.  Va.  484) 

ROBERTS  et  at  v.  HUNTINGTON  DEVEIr 
OPMENT  &  GAS  CO.   (Na  883L) 

(Sitptesie  Oonrt  of  AppesIs  ct  West  l^x^nla. 
ITeb.  8, 1820.) 

(Byttabua  by  the  Court.) 

1.  EltUITT  4»23S— DaifTJBBEB  IS  NOT  WAIVED 

BT  AvawEBxna  and  suBinmNa  aaun 

WITHOUT  BEITINa  TOB  ABOnUEIfT. 

Failnre  of  a  defendant  to  cause  his  demarrer 
to  a  bill  to  be  set  down  fw  argument  and  for- 
mally  diqwsed  his  filing  an  answer  and  sob- 
mlBslon  of  the  cense  upon  the  bill,  answer,  and 
proof,  do  not  worit  an  abandonment  or  waiver 
of  the  demurrer,  and  he  may  rely  upon  it,  on 
an  appeal  from  a  decree  Impliedly  overruling 
it  by  an  award  of  the  islisf  soofht  by  the  bOL 

2.  Equitt  «=>2S1,  288  —  DEinmsra  thouoh 
asnxBUi  BKAoms  aix.  dosch  and  is  rot 

WAIVED  BT  rAILUBB  TO  SET  lOB  AHOUMERT. 

In  Budi  caae,  his  right  is  not  varied  nor 
limited  by  the  fact  that  the  demurrer  Is  general 
in  its  terms^  stating,  as  gromid  thereof  only 
insnffldency  of  the  bill  in  law. 

8.  Appeal  axd  bbbob  *»888(1),  880(2)— Bnx 

DKinTEBED  TO  CANNOT  BE  AUENDED  OB  IBEA^ 
SD  AS  AlCENDBD  ON  APPE&Ih 

Nor,  to  avoid  Uie  consequences  of  a  demur- 
rer well  taken  and  so  overruled,  can  the  bill  be 
amended  in  the  appelate  ooort  er  Aere  treated 
as  having  been  amended. 

4.  OAHOEIXATION  of  tNBTBUIIENTB  ^»37(1}— 

Equitt  «=»183,  142— Buj,  icusi  show  de- 
fendant's CLAIM  OF  TirU  OB  INTEBESI,  AND 
NOT  DOINO  SO  IS  DtSUTFIOIENT. 

It  is  essential,  in  a  bill  In  equity,  to  state 
the  claim  of  title  or  interest  of  Ihe  defendant 
in  the  subject-matter  of  the  bill,  whether  it  be 
a  daim  of  title  to  property,  an  obligation  to  the 
glaintiff,  or  any  other  essentiwi  elemflat  of  a 
cause  of  action  agsinst  him,  and  failure  to  do 
so  oonstltutes  a  defect  in  the  bill  preduding 
riidht  to  reli^  tliereoii.  In  the  absence  of  a  waiv- 
er w  an  amendmrat  earing  It. 

5.  Equitt  «sp829  —  DEEitonn  snz.  m  nor 

AlSro  BT  ANSWEB  WHEBK  mniBBEB  IS  IIX^ 
ED,  AND  DBOBEE  THEBBON  WILL  BE  BETXB8BD. 

Though,  In  soma  instances,  a  defective  bill 
may  be  aided  by  facts  disdosed  by  an  answer 
to  It,  If  no  demurrer  thereto  has  been  inter* 
posed.  It  is  otherwise  If  the  sufficiency  of  the 
bin  has  been  diallenged  by  a  demurrer.  In  the 
latter  case,  a  decree  medicated  on  a  fatally 
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defecttva  bm  win  b«  rererMd,  BotwiUntandins 
(UsdoBoz*  bj  aa  anmrer  of  flie  enentlal  facts 
omitted. 

&  <UHCKIXA.TXOn  OF  IBSTBCniBKTB  «»87(1)— 
DBFEKDAITT  ITAMED  in  OAPTIOIT  AND  BBBTED, 
BTTT  AOAIN9T  WHOM  OAUBK  OT  ACTION  U  NOT 
STAm,  NEED  NOT  DXnRD. 

To  make  a  peraon  a  party  to  a  UQ  in  nich 
manner  as  to  nquire  him  to  answer  and  make 
defenae  thareto.  it  mast  allege  a  cause  of  action - 
against  bim,  in  the  body  tboreof.  Naming  bim 
aa  a  defendant  in  the  caption  of  the  bill  and 
causing  process  to  be  aerred  upon  bim  do  not 
snfBce. 

7.  Bquitt  ^=»183  —  STATtm  PBxsoBiBina 

FOUC  or  BILL  OOXa  HOT  DISFEN8B  WIXH 
BTATUCBNT  OF  CAUBB  OF  ACTION. 

The  relaxation  o£  tecboical  and  formal  re- 
quirements of  a  bill  in  equity,  wrought  by  sec- 
tion 37  of  chapter  125  of  tbe  Code  1913  (sec 
4791).  prescribing  a  statutory  form  of  bill,  does 
Dot  excuse  omis^m  of  a  snfihdent  statement  of 
a  cause  ot  action  against  tbe  defendant,  In  the 
body  or  narrative  part  of  the  bUL 

Appeal  from  Circuit  Court,  Putnam  County. 

Suit  by  M.  T.  and  J.  N.  Boberts  against 
the  Huntlngtcm  Development  A  Gas  Com- 
pany. Decree  for  idaintlfTB,  and  deftodant 
appeals.  Reversed,  demurrer  sustained,  and 
cause  remanded,  with  directions. 

J.  S.  Clark  and  Hairy  A.  McCartiay,  both 
of  Philadelphia,  Pa.,  and  Vinson,  Thompson, 
Meek  &  Benshaw  and  Fltzpatrlck,  Campbell, 
Brown  &  Davis,  aU  of  Huntington,  W.  Va-, 
for  appelant 

Wilkinson  &  WUklnsoo.  of  Hamlin,  for 
appelleea, 

POFE^BABGEB,  J.  The  decree  In  this 
cause  stands  upon  a  bill  that  does  not  al- 
lege any  right,  title,  interest,  or  dalm  there- 
of In  its  BUbject-matter,  <»i  the  part  of  the 
defendant.  In  the  caption  thereof,  the  de- 
fendant Is  named  as  such,  and  service  of 
process  against  it  was  accepted  by  Its  attor- 
ney In  facL  It  an;»eared  and  filed  a  dMnur> 
rer  and  an  answer,  the  former  of  which  was 
not  expressly  disposed  of  by  any  order  of 
the  court,  but  was  Impliedly  overruled  by  the 
entry  of  a  final  decree  in  ftvor  of  the  plain- 
tlffs.  On  the  Mil  and  answer,  full  proof  was 
taken  axtd  the  cause  submitted  as  upon  Its 
merits,  Tbe  d«nQiTer  was  genrail  in  Its 
terms,  assigning  no  special  grounds,  and 
may  not  have  been  Insisted  upon  in  tbe  court 
below,  at  any  stage  ot  tbe  proceedings;  bat 
the  Implied  disallowance  thereof  by  tbe  final 
decree  is  tbe  ground  of  an  assignmoit  of  er< 
tor  in  the  petition  fi»  the  appeal  and  Is  now 
earnestly  and  seriously  nlied  upon  In  argu- 
ment. 

The  pnipoBe  of  the  bill  was  canodlatlon 
of  a  reccn^ed  Instramait  called  a  disclaimer 
and  pertaining  to  the  title  to  all  of  the  miner- 
als In  two  tracts  of  land  in  Putnam  connty. 


described  therein  as  containing,  respective- 
ly, 55%  acres  and  35  acres,  bnt  actually 
oofitainlnft  as  the  Mil  alleg^  138  acres. 
These  two  tracts  were  once  claimed  and  per- 
haps owned  by  <me  D(»vthy  D.  S.  Billopa, 
who,  with  her  husband  and  family,  resided  up- 
<A  them,  or  one  ot  fbem,  for  a  number  of  years 
prior  to  Febmary  24,  1906,  on  which  date 
she  conveyed  them  to  we  Geo.  Sponangle, 
from  whom  they  passed  medlattiy  to  tbe 
plaintiffs,  M.  T.  and  J.  N.  Boberts,  subject 
to  such  right  as  the  defendant  may  have  in 
tbe  minerals  underlying  them.  If  any.  by  vir- 
tue of  the  disclaimer  assailed  by  tbe  bill 
and  therein  treated  as  a  mere  cloud  upon 
the  title  of  the  plalntifCs  and  so  denominated. 

That  instrument  bears  date  May  22,  1891, 
and  purports  to  be  a  disclaimer  of  title  to 
the  minerals  In  said  two  tracts  of  land,  in 
favor  of  tbe  plaintiffs  in  five  actions  of 
ejectment,  then  pending  In  the  District 
Court  of  the  United  States  for  the  District 
of  West  Virginia,  for  recovery  of  a  large 
tract  of  land  conveyed  by  Henry  McFarian 
and  othera,  trustees  of  tbe  Guyandotte  Land 
Com);>any,  to  Onstavlus  A.  Saccbl,  which,  it 
recites  embraoed  these  two  tracts  of  land 
then  occupied  by  Chas.  M.  and  Dorothy  D. 
S.  Billupe,  under  a  dalm  of  title.  The  dis- 
claimer seems  to  have  been  intended  as  a 
compromise  giving  the  plaintiffs  In  the  eject- 
ment actlcHis  tbe  minerals  and  leaving  the 
surface  to  the  Billupses,  who  were  only  two 
of  a  great  number  of  persons  whose  dalms 
ct  title  were  brought  into  questioQ  said 
actions.  It  was  never  filed  In  any  of  the 
actions,  but  It  purports  to  have  been  ao 
louwledged  and  was  recorded,  and  sems  to 
be  relied  upon  by  the  defendant  as  an  In- 
strument of  conveyance^  Denying  its  efficacy 
as  sudi,  for  several  reasons,  and  also  eiecu- 
tion  thereof  by  Dorothy  D.  S.  Blilups,  and 
assailing  her  signature  thereto  and  the  cer- 
tificate of  acknowledgm^t,  In  so  far  as  it 
affects  her,  on  the  ground  of  forgery,  the 
bill  prays  cancellation  thereto  as  Bf<H%6aid. 

[4]  But  nowhere  does  It  positively  or 
pressly  allege  that  the  defendant  claims  any 
title  to  the  minerals  or  any  Interest  therein. 
The  only  reference  to  the  defendant,  found 
in  the  body  of  the  bill,  reads  as  follows:* 

"And  that  at  the  time  of  the  recording  of  said 
paper  writing  and  for  a  long  time  thereafter, 
there  were  no  changes  in  the  land  charged  to 
defendant  or  its  predecessors  in  title,  as  recards 
tbe  lands  claimed  by  it  in  said  county;  that  no 
additional  minerals  were  charged  to  defendant 
or  Its  predecessors  in  title  at  the  time  said  dis- 
claimer was  recorded  aa  aforesaid,  nor  for  a 
long  time  thereafter  upon  said  land  books ;  and 
neither  was  there  any  deduction  from  the  num- 
ber of  acres  of  land  charged  to  the  defendant's 
predecessor  in  title  made  at  the  time  of  said 
disclaimer,  nor  for  many  years  thereafter." 

Tbls  fMlowB  an  allegation  mat  the  land 
moitioned  in  the  dlstdalnier  has  been  taxed 
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In  Ita  entirety  and  the  taxes  paid  In  the 
names  of  the  plaintiffs  and  their  predecessois 
In  title,  at  all  times  since  the  formation  of 
the  cooaty.  In  a  preceding  paragraidi,  it 
Is  charged  that  the  plaintiffs  In  the  e]ec^ 
ment  salts  had  no  title,  at  the  date  of  the 
disclaimer,  by  reason  of  sale  of  the  land  as 
to  tiiem,  for  nonpayment  of  taxes,  in  the 
name  of  a  company  under  whidi  they  claimed. 
The  all^tlon  above  quoted  pertains  only 
to  the  taxation  of  the  minerals  in  ques- 
tion. It  does  not  assert  or  affirm  that  the 
defendant  claims  title  thereto  under  or  from 
the  persons  In  whose  favor  the  dladaimer 
was  executed,  though  It  may  proceed  upon 
the  assumptlwi  of  such  a  claim  or  constitute 
the  basis  of  an  Inference  th^*eof. 

Lack  of  Interest  in  the  subjectmatter  of 
a  suit  at  law  or  In  equity,  substantial  or 
tedmical,  on  the  part  of  any  person,  pre- 
cludes right  of  action  against  him.  He  can- 
not be  subjected  to  annoyance,  trouble,  ex- 
pense, and  ha3»rd,  unless  he  is  interested, 
obligated,  <x  liable  In  some  way,  and  there  Is 
no  presumption  that  he  sustains  any  sudi 
relation  to  the  plaintiff  or  the  subje<^-matter. 
On  the  contrary,  there  is  a  inreeomption  that 
he  does  not,  which  the  plaintiff  mTist  orer- 
throw  by  allegation  and  proof.  Story,  Eq. 
PL  I  262 ;  Norris  T.  Lemen,  28  W.  Va.  836 ; 
White  T.  Kennedy's  Adm'r.  23  W.  Ta.  221. 

Other  requisites  are  certainty,  directness, 
and  posltiTenesB  of  allegation  of  every  fact 
essential  to  the  relief  sought  by  the  bill,  in- 
cluding the  Interest  of  the  defendant  in  the 
subject-matter.  A  mere  recital  or  Implica- 
tion arising  from  terms  used  Is  not  sufficient. 
Zell  Ouano  Go.  v.  Heatherly,  88  W.  Va.  408, 
416.  18  3.  E.  611;  Ircn  Go.  t.  Queeenberryi 
50  W.  Va.  451,  40  S.  E.  487;  Universal  L. 
Ins.  Oo.  V.  Devore,  83  Va.  267.  2  B.  E.  433; 
StOTT,  Eq.  PL  239,  242.  Manifestly  the  aUe- 
gatlon  quoted,  the  only  <»ie  in  the  bill,  mak- 
ing any  rederraice  to  Oio'  dafiandaut,  does 
not  oomiAy  with  these  requlremMits.  It 
does  not  directly,  posttiTely,  nor  in  wwdB  as- 
sert that  Oie  defendant  claims  any  Interest  in 
the  minerals  or  any  other  interest  or  right 
b7  Tlrtne  of  the  disclaimer. 

[1]  Omission  of  tite  defendant's  dalm  of 
Interest  Is  not  excused  by  the  service  of  pro- 
cess upon  It  and  Inswtion  of  Its  name  in  the 
caption  of  tlie  UU.  Preston  t.  West,  66  W. 
Va.  S91,  47  8.  B.  152;  Chapman  t.  Railroad 
OCK,  18  W.  Va.  184;  HcOoy  r.  AUen.  16  W. 
Va.  724;  Shaffer  r.  Fetty,  SO  W.  Va.  248. 
4  S.  B.  278;  Bland  v.  Stewart,  35  W.  Va. 
518.  14  S.  B.  215;  Benidc  t.  Lndlngton,  20 
W.  Va.  till,  636;  Ooofc  v.  Dorsey,  88  W.  Va. 
198,  18  B.  B.  468;  McNutt  v.  Trogden,  20  W. 
Va.  460. 2  a  B.  S28;  Shlnn  t.  Board  at  Bdth 
catfoD,  39  W.  Va.  407,  20  3.  B.  604;  Moseley 
T.  CDcke,  7  Leigh  (Va.)  226. 

[7]  Ttaoos^  this  bill  follows  the  form  pre- 
scribed by  section  87,  c.  125,  Code  (sec.  4701), 
Id  reepact  ot  caption  and  prayer,  it  does  not 
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comi^  with  one  of  its  ess^tlal  require- 
ments. It  does  not  "state  all  the  facts  con- 
stltutlng  a  claim  to  rell^."  or  such  a  state 
of  facts  as  makes  a  good  case  for  reltet  In- 
tent on  the  part  of  the  Legislature  to  dis- 
pense with  sudi  a  requirement  in  a  bill  Is 
negatived  by  the  direction  In  the  form  to  In- 
sert It  This  statute  relieves  from  certain 
formal  and  technical  requirements  of  gener- 
al equity  pleading,  Cook  v.  Dorsey,  cited; 
bat  It  would  be  absurd  to  interpret  It  so  as 
to  relieve  from  duty  to  state  a  cause  of  ac- 
tion, in  the  face  of  a  direction  to  ins^  it. 

[6]  If  no  demurrer  had  been  interposed, 
the  Insufficiency  or  defect  in  the  bill  might 
possibly  be  cured  or  aided  by  the  facts  dis- 
closed by  the  answer.  Salamme  v.  Keiley,  80 
Va.  86 ;  Green  &  Suttle  v.  Massle,  21  OraL 
(Va.)  356 ;  Ambler  v.  Warwick  ft  Co..  1  Leigh 
(Va.)  196;  Graveley  v.  Graveley.  84  Va.  151,  4 
S.  E.  218.  In  such  cases,  the  defendant  waives 
the  question  of  sufficiency  of  the  bill,  by  his 
failure  to  demur.  He  treats  the  bill  as  suf- 
ficient and  his  conduct  makes  It  so,  If  the 
case  as  disclosed  by  tlie  bill,  answer,  and 
proof  is  wlOiln  the  Jurisdiction  of  the  court. 
But  no  authority  In  this  state  or  Virginia 
authorizes  disi>ensatlon  with  sufficient  al- 
Iegatl<ms  In  Qie  bill,  on  the  theory  of  alder 
by  the  answer,  when  a  demurrer  baa  been 
interposed.  I^ere  is  a  great  array  of  au- 
thority to  the  contrary.  Elb  v.  Martin,  6 
Leigh  (Va.)  132;  Puaey  v.  Gardner,  21  W. 
Va.  469;  Ourrey  v.  Lawler.  20  W.  Va.  Ill, 
11  S.  B.  807:  Bleme  v.  Ray,  37  W.  Va.  571, 
16  S.  E.  804;  Bryant  v.  Groves,  42  W.  Va. 
10,  24  S.  E.  605;  Barr  v.  Clayton,  29  W.  Va. 
256, 11  S.  B.  890;  Story,  Eq.  Pi.  260,  271,  728. 

[1]  The  filing  of  an  answer  without  having 
had  the  demurrer  set  down  for  argument 
and  disposed  of  Is  not  an  abandonment  or 
waivw  of  the  demurrer.  In  some  ot  the  cas* 
es  that  have  come  to  this  court  on  questions 
of  the  suffidency  of  the  bills,  the  demurrers 
were  only  Impliedly  overruled  by  the  decrees 
appealed  fnNoi,  and  yet  this  court  took  coff- 
nizanoe  of  Qie  qoestlMis  raised  by  tiie  de- 
murrers so  disposed  of,  Fluliarty  r.  Mills, 
49  W.  Va.  446,  38  S.  B.  821;  Hhichman  v. 
Ballard,  7  W.  Va.  162;  Craig  v.  Craig,  64 
W.  Va.  183,  46  S.  E.  371.  See,  also.  Miller 
V.  MUler,  92  Va.  196,  23  S.  E.  232 ;  Fugate 
V.  Moore,  86  Va.  1045,  11  S.  E.  1063,  19  Am. 
St  Rep.  026;  Smith  v.  Profitt  82  Va.  832. 
1  S.  B.  67.  The  cases  dted  from  other  Jn* 
risdictiona,  in  the  iHlef  filed  fear  appellees, 
are  not  In  acctnd  wittt  oar  practioe. 

[2]  Nor  does  the  fact  tbat  the  dannrrw 
was  goieral  in  Its  terms,  stating  only  Insuf- 
fldeni^  In  law,  as  the  ground  lliereof,  af- 
fect the  questlcm  la  any  way.  It  is  not 
necesBiuT  to  assign  any  otlier  ground  in  a 
demurrer  to  a  pleading  in  equity,  and,  upon 
a  demurrer  so  worded,  all  defects  in  the 
pleading  to  whidi  It  Is  Interposed  may  be 
relied  upon.  Depoe  t.  lllller,  66  W.  Va.  120, 
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12S,64&B.T40;28L.B.A.(N.  BO  776; 
Oook  DOTMy.  S8  W.  Va.  196. 18  8.  E.  468; 
Hays  V.  Heatherlj,  86  W.  Va.  613,  619,  16 
8.  B.  228. 

[8]  To  say  tlia  bill  can  be  amoided  In  tbia 
court  or  treated  as  ha  ring  been  amenllea 
would  b«  Inconslstait  vttb  all  of  the  no- 
merous  anthoritlea  herelnhefore  dted.  In 
every  Instance  in  wbU±.  the  appelate  court 
has  fotmd  the  demnrrer  to  have  been  wdl 
takoi,  but  oremiled  by  the  trial  conrt; 
whether  In  ezi»re88  terms  or  by  mere  necea* 
sary  Implication,  the  decree  has  been  re- 
versed and  the  cause  remanded  with  leave 
to  amend  In  the  conrt  below.  Long  v.  Poca- 
hODtas  Con.  Col.  Oo^  98  8.  B.  289,  does  not 
sustain  the  position  taken  by  omnsel  for  tlie 
appdlees.  In  that  case,  the  amendment  was 
tendered  In  the  conrt  below.  Besides,  no 
amendment  was  necessary,  no  motion  to  e& 
dnde  the  evidence  having  been  made  on  the 
groond  of  a  varlancsb  and  variance  being  the 
ground  ot  a  motion  to  set  aside  the  radicL 
Whatever  its  value  as  to  right  of  amende 
ment  may  be  In  cases  of  its  dass,  it  is  dear- 
ly Inapplicable  boe;  no  offer  to  amend  this 
bill  having  been  made  In  the  conrt  below, 
and  the  questloa  here  not  being  one  of  vari- 
ance, but  snffldmey  of  ttie  Ull  taken  In  its 
entirety. 

Upon  the  principles  and  conduslons  stated, 
the  decree  will  be  reversed,  the  dwnurrer 
to  the  bill  sDstained,  and  the  cause  remanded, 
with  dlrectiw  to  the  court  b^ow  to  perndt 
the  tdalntifls  to  amend  the  tUll,  it  theiy  de- 
sire to  do  SOb 


(K  W.  Va.  474) 

ROBERTS  et  at  V.  WARD  et  sL  (ITo.  8749.) 

<SapnaM  Conrt  of  Appeals  at  West  Tiiginla. 
Ttb.  8,  1920) 

1.  JvDGicBnT  «=»688,  707— Not  oonoLtmivs 

jtS  TO  FKBSONS  NOT  PARXIKS. 

A  decree  against  a  husbaad  and  stepfather, 
In  litlgration  oocceminc  the  real  property  of 
tiie  wife  and  cluldreti,  to  which  they  are  not 
parties,  does  net  cmdnde  than,  or  any  of  tliem. 

2.  EAsmiEWM  «sb860J  —  UnB  or  fbivatb 

WAT  UNOBJXOnD  TO  PaaSPMPXIVliLT  AO- 
VIB8B. 

Op&i,  continaoiii^  and  notOTioDS  use  by  an 
owner  of  land  of  a  private  way  over  an  ad- 
joining tract  owned  by  another  person,  knowni 
acquiesced  in,  unobjected  to,  and  anprotested 
by  the  latter,  is  presumptively  adverse  to  him, 
and  enjoyed  under  a  bfoui  flde  claim  of  right. 

B.  Easkusnts  ^a»7(i9— Fbivatb  wat  bt  pkb- 

aOBIPTION. 

Such  ase  for  a  period  of  10  years,  in  the 
absence  of  proof  of  any  drcnmstance  altering 
its  character,  ripens  into  perfect  title  to  an 


easBment  over  the  adlol^Bg  or  ndibbMlBg 

landf  by  preserlptloB. 

^  BAHEMBma  «S986(1)— RioBT  CO  BCAxmanr 

PBIVATB  WAT. 

A  wsy  throo^  indoeed  lands,  bordsned  w 
obstructed  by  gates  or  bars  and  so  used  for 

sad)  pwiod,  is  presumptively  a  private  way, 
notwithstanding  its  use  to  some  extent  by  the 
general  public,  end  the  claimant  of  the  way,  as 
a  private  one  appurtenant  to  his  land,  Is  not 
required  to  prove  some  act  indicative  of  an  in- 
dependent assertion  of  right,  beyond  that  shown 
by  hia  open,  notorious,  and  known  user,  in  or- 
der to  establish  or  maintain  the  easememb 

ff.  EAfiEUHTS  «=>61(8)— X>B8CBZPTIOir  OT  PBI- 
VATB WAT  IN  SUIT  TO  XITVOBOB. 

In  describing  or  dining  each  a  way  in  a 
bUl  filed  for  vindication  of  the  title  and  rifi^t 
Of  the  owner  of  the  easement.  It  suffices  to  ose 
sudi  terms  as  would  enable  a  person  going  niton 
the  land  to  find  and  identify  the  way  by  refer- 
ence to  them. 

Appeal  from  Circuit  Court,  Oabell  County. 

Suit  for  injunction  by  Alice  Robots  and 
others  against  Llndsey  Ward  and  otb«s. 
From  a  decree  dlssolrlng  an  injunction 
against  obstruction  of  a  iwivate  way,  and 
dismissing  a  bill  for  a  perpetual  Injunction 
against  sndi  obstruction,  plain  tiffs  amwal. 
Reversed,  and  decree  entered  against  defend- 
ants. 

Meek  &  Reishaw,  of  Huntington,  and  J. 
M.  Rlgg,  of  Wayne,  for  appellants. 

B.  J.  WUoox,  of  Waynev  and  a  &  Wtfcb, 
of  Huntington,  fiv  appdleea. 

POrFElTBARGEB^  J.  The  |  prlnldpal 
grounds  of  the  argument  submitted  to  sus- 
tain this  decree  dissolving  an  Injunction 
against  obstruction  of  a  private  way  and  dis- 
missing a  bill  for  a  perpetual  Injunction 
against  sudi  obstruction  are:  (1)  A  previous 
decree  denying  the  rl^t,  relied  upon  as  a 
former  adjudication;  (2)  pOTmissive  exercise 
of  the  long  user  admitted;  (8)  lade  of  daim 
of  right  in  the  use  of  the  way ;  (4)  use  of  It 
in  common  wltb  others,  relied  upon  as  being 
Inconsistent  with,  and  negativing;  the  theory 
of  an  exdu^ve  and  adverse  right;  and(C9  in- 
sufficiency of  the  bill  by  reason  of  uncertain- 
ty of  description  of  the  alleged  way. 

£1]  The  former  suit  was  brought  against 
Sam  Ward,  the  grantor  of  the  defendant 
Undsey  Ward,  by  Claude  Rob^s  only,  tbe 
husband  of  the  plaintiff  Alice  Roberta,  and 
stepfather  of  her  children,  the  Infant  plain- 
tiffs here.  He  had  no  title  whatsoever  to  the 
land  to  which  the  way  In  question  Is  alleged 
to  be  appurtraiant  The  decree  In  that  caose 
dissolved  the  temporary  injunction  awarded 
therein  and  dismissed  the  bill  in  general 
terms.  Tbe  srgument  submitted  to  show  con- 
clusiveness of  the  decree  Is  based  upon  tlie 
doctrine  of  privity,  which  may  or  may  not 
obtain  between  the  husband,  on  tbe  one 
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hand,  ud  Ms  wUHb  and  stepdilldren,  on  tlie 
otheir.  It  probably  has  no  application  In  in- 
stances In  which  persons  baling '  vested  lu- 
tereste  are  omitted  from  the  litigation,  or  do 
not  appear  In  it.  The  wife  and  children  are 
the  only  persons  who  had  any  actaal  tlUe  to 
the  allied  dominant  estate,  and  none  of 
them  wero  parties.  Whether  the  doctrine  of 
prlTlty  applies  for  any  pnipose,  under  such 
circumstances,  it  Is  unnecessary  to  take  the 
time  to  Inquire.  By  way  of  reply  to  the  argu- 
ment, it  aufflces  to  dte  the  cases  directly  and 
emphatically  holding  a  judgment  or  decree 
against  a  husband  to  whlcb  the  wife  Is  not  a 
party  does  not  conclude  her,  even  though  her 
iwoperty  is  involved.  Blakey  t.  Newby,  6 
Munf.  (Va.)  64;  Durst  v.  Amyi,  13  S.  W. 
1087;  Jacobs  v*  Case,  1  S.  W.  (Ky.)  6;  Hamil- 
ton V.  Wright,  30  Iowa,  480;  Rogers  v,  Rob- 
erts^ 58  Md.  619 ;  mchan  T.  Wyatti  21  Ala. 
813;  Read  v.  Allen,  06  Tex.  182;  Jeff  us  v. 
Allm,  66  Texl  196;  Van  Fleet,  Form.  Adj.  p. 
1020.  If  the  husband  had  professed  to  act  as 
guardian  of  the  two  chlldrai,  in  the  litiga- 
tion, the  decree  would  not  ccmdude  them. 
Este  A  Longworth  v.  Strong,  2  Ohio,  47&  It 
has  been  held  that  ordinarily  a  Judgment  or 
decree  against  a  guardian,  respecting  the 
propwty  of  his  ward,  is  <mly  prima  fade 
binding  upon  the  latter.  Serapum  t.  La 
Croix,  1  La.  373;  Temple  t.  Williams,  91  N. 
C.  S2;  Tan  Fleet,  Form.  Adj.  p.  1017. 
Whether  this  doctrine  is  sound  it  is  unneces- 
Bary  to  inquire,  for  Claude  Roberts  was  not 
guardian,  and  did  not  profess  to  act  as  such 
in  the  preceding  suit  by  hlrg  against  one  of 
the  defendants. 

The  user  of  tbe  plaintiff  and  their  prede- 
cesBors  lu  title,  without  objection  from  any 
per8<m,  covered  a  period  of  15  or  20  years,  at 
least.  The  former  successive  owners  of  the 
greater  part  of  the  servient  estate,  W.  J. 
Napier  and  I.  M.  Langdon,  say  they  ndtlier 
gave  nor  withheld  permission  to  use  the  way. 
When  asked  whether  it  was  used  by  his  suf- 
ferance Napier  said:  "They  Just  went  over 
It;  I  never  gave  them  any  {lermlsslon.'' 
When  asked  if  he  knew  of  anybody  having  or 
claiming  a  rli^t  to  use  it,  he  said:  "Only 
throu^  the  courtesy  of  the  landowners." 
When  asked  whether  he  thought  he  could 
bare  stopped  them  be  said:  "I  did  not  care, 
and  I  Oiou^t  I  had  as  good  a  right  as  they, 
and  tbey  bad  aa  good  a  right  as  I  had.  I 
Had  to  go^  and  tbey  had  to  ga"  When  adied 
wb^lur  he  thought  those  using  the  way  had 
acquired  the  ri^t,  Langdon  said:  "I  don't 
know  as  I  oonld  say  Just  why,  only  Mr. 
Naider  gave  me  the  impression  that  It  bad 
always  hem  an  opea  road,  and  had  been  used 
ao  \aog  that  it  could  not  be  abut  up.**  He 
had  pDRhased  the  property  Indirectly  from 
Kapler.  Napier  owned  &e  servient  eatate 
before  the  present  owners  of  the  dominant 
estate  obtained  Owir  title.  The  lattw  was 
tben  owned  by  J.  F.  Mayo  or  some  person 
under  whom  he  sobsequently  daimed  and 
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held.  While  Napier  owned  the  servient  es- 
tate, the  former  owners  of  the  dominant  es- 
tate used  the  road.  O.  O.  Perdue,  the  former 
husband  of  Alice  Roberts,  one  of  the  plain- 
tiffs, obtained  title  to  it  from  Mayo,  in  1S97, 
and  used  the  road  until  the  date  of  his  d^th, 
1903.  From  that  date  until  1907,  when  dhe 
married  Claude  Roberts,  his  widow  used  It:. 
Thereafter  she  and  her  husband  and  children 
used  it  without  objection,  until  about  1912,. 
when  the  husband  was  arrested  as  for  a  tres- 
pass, at  the  Instance  of  Sam  Ward  who  then 
owned  the  servient  estate,  and  he  brought 
the  former  suit  against  Sam  Ward,  to  enjoin 
him  from  interfering  with  the  exerdae  of  the 
ri^t  he  claimed. 

At  the  date  of  tbat  litigation,  Sam  Ward 
owned  only  that  part  of  the  land  over  which 
the  road  in  question  passed,  that  had  been 
previously  owned  by  Naplw  and  lisngdon. 
After  Its  termination,  he  purchased  from 
Melchlsedek  Ward,  hUi  father,  known  by  bis 
neighbors  as  Deck  Ward,  about  3  acres  of 
additional  land  over  which  the  road  mns. 
By  a  deed  dated  May  1,  1915,  be  conveyed 
both  tracts,  the  Napier  land  and  the  three 
acres  he  purchased  from  his  father,  to  Lind- 
sey  Ward,  subject  to  certain  reservationB  or 
exc^i^ns,  one  of  which  was  a  strip  20  feet 
wide^  covering  the  locaticm  of  the  road  in 
questlMi.  He  reserved  the  title  in  fee  simple 
to  this  strip,  and,  by  a  stipulation  in  the 
deed,  inhibited  the  grantee  &om  soling  or 
{^vlng  a  road  or  passway  through  the  land 
to  any  person,  without  his  written  consent. 
In  this  way,  there  comes  into  this  suit  a 
dlffer^t  [dece  of  land  from  that  InvcHved  in 
the  previous  suit  betweoi  Claude  Roberts  and 
Sam  Ward,  the  3  acres  formerly  owned  by 
Deck  Ward.  Whoi  be  acquired  his-  title  to 
the  laincipal  part  of  the  aerrlrat  estate,  the 
road  from  the  Pwdue  tract  tan  across  the 
NaplOT  land  and  then  over  Deck  Ward's  land 
to  a  public  road,  and  Napier  was  oedng  It 
from  his  [dace  over  Ward's  land  to  said  road. 
If  Napier  used  it  for  4  years  before  Perdue 
pnrdiased,  the  use  thereof  over  Ward's  land, 
the  S-acre  parod,  by  Na^w  and  Perdue's 
predecessors  In  titl^  began  as  earl7  u  18^ 
and  Napier's  use  of  it  and  that  of  his  eao 
cessors  In  title  continued  without  objection, 
nntll  1911  or  1912,  when  Sam  Ward,  who  suc- 
ceeded Langdon  in  ownership  of  the  Napter 
farm,  obstructed  the  road  and  objected  to 
further  use  of  It,  and  Deck  Ward  refused 
to  permit  Langdon  to  remove  his  crop  over 
his  land  without  payment  for  the  privilege. 
As  to  the  Napier  land.  It  Is  manifest  that  the 
use  was  not  under  any  express  permission 
and  that  it  was  never  forbidden,  questioned 
or  subjected  to  any  ^test  of  any  kind. 
Perdue^  his  predecessors  in  title  and  tbe  Bob- 
ertses  all  used  it  freely  as  at  right. 

In  Deoember,  1904,  Uum  was  a-transactlon 
between  Deck  Ward  and  Napier,  whldi  is 
relied  upon  as  proot  that  Qie  use  of  the  road 
over  the  S^cre  pared  of  land,  bj  Uie  latter. 
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the  plslntUto  and  ottien,  vas  merely  permls- 
BlTe  and  not  tinder  a  dalm  of  right  That 
was  an  effort  on  the  part  of  Napier,  acting 
for  himself  and  others  similarly  situated 
along  the  road,  to  obtain  either  a  public  road 
oat  through  Ward's  land,  or  an  open  and  uu- 
obstmcted  way,  Instead  of  one  burdened  by 
gates,  there  b^ng  several  gates  across  the 
road*  one  m  two  on  the  Kapler  tract  and 
three  or  foar  on  the  Ward  tract  The  trfan 
was  nevOT  oonsummated,  but  it  progressed 
to  the  extent  at  the  preperatl<m  of  an  agree- 
ment which  was  signed  by  Alice  Perdue,  now 
Alice  Roberts,  and  some  other  parties,  but 
not  by  Napier  or  Ward.  Inconsistency  and 
conflict  In  the  oral  testimony,  as  to  the  pur- 
pose of  the  enterprise.  Justify  resort  to  the 
paper  prepared  for  effectuation  thereof.  It 
was  intended  to  be  a  transaction  among  the 
owners  of  all  the  land  through  which  the 
road  passed,  Deck  Ward,  Fisher  Brumfleld, 
tiien  owner  of  the  Naplor  tract,  Alice  Perdue^ 
and  John  Haney  whose  land  lay  beyond  that 
of  Alice  Perdue.  It  was  to  grant  "a  right  of 
way  to  the  public  and  roadbed  *  *  * 
solely  to  the  use  of  the  public^;  and  the 
road  was  "to  be  kept  open  for  consideration 
tSutt  Fisher  Brumfleld,  John  Haney  and 
Allee  Pwdne"  were  "to  furnish  wire  to  run" 
a  *Ulne  of  fence  oa  one  side  of  tlie  road  for 
and  In  consideration  of  the  right  of  way 
through  Deck  Ward."  Napier,  Etaney,  and 
Mrs.  Roberta  all  testi^ir  that  the  purpose  of 
the  parties  was  to  get  rid  of  the  gates  across 
the  road,  and,  if  possibly  to  iiave  the  road 
estaUlshed  as  a  pubUc  highway.  The  paper 
was  signed  by  Brumfleld,  Mrs.  Perdue,  and 
John  Haney  and  his  wife.  For  some  reason, 
likely  bis  sale  of  bis  land  to  Brumfleld,  Na- 
pier, the  intermediary  of  the  others,  or  pro- 
moter of  the  enterprise,  did  not  sign  it,  nor 
did  Ward.  He  says  Ward  dedlned  to  carry 
out  the  arrangement  and  to  sign  the  agree- 
ment,  because  he  was  not  t«idered  the 
amount  of  money  he  understood  he  was  to 
receive  Mrs.  Perdue  furnished  her  part  of 
the  wire  for  the  faidng,  and  it  was  used  by 
Ward.  Whatever  the  purpose  may  have  been. 
Its  failure  did  not  Interrupt  the  use  of  the 
road.  Haney,  Mrs.  Perdue,  Napier,  and  his 
successors,  Brumfleld  and  Langdon,  used  the 
road  until  after  Sam  Ward  got  the  Napier 
tract  from  Langd<m's  son,  to  whom  he  had 
sold.  Sam  Ward  seems  to  have  bought  the 
Napier  tract  some  time  In  1912,  for  Langdon 
had  a  crop  on  it  in  that  year,  whtdi  Deck 
Ward  would  not  allow  him  access  to  over  the 
road  untU  he  was  paid  a  consideration  of  f  10 
for  a  brief  privilege.  On  or  about  August  27, 
1913,  Sam  Ward  built  a  barbed-wire  fence 
across  the  road  at  the  line  between  hia  land 
and  the  Perdue  farm,  and  obstructed  it  at 
other  points.  The  reasons  for  this  act  as- 
signed by  him  in  his  testimony,  were  that  he 
did  not  want  any  road  there  and  ttiat  he  was 
retaliating  for  what  he  deemed  to  be  an  un- 


neighborly  act  on  the  part  of  Mrs.  Roberts, 
her  refusal  to  let  him  take  some  lumber 
across  the  line  and  her  attempt  to  force  blra. 
by  such  refusal,  to  make  a  deed  for  the  road 
through  his  land.  Mrs.  Boberts  did  not  use 
the  road,  after  1904,  under  any  right  con- 
ferred by  the  abortive  agreem^t.  And  her 
continued  use  of  It  for  8  years  tliereafter, 
without  objection,  argues  strongly  the  ex- 
istence of  the  right  she  claims,  as  well  as  the 
correctness  of  her  version  of  the  purpose  of 
the  effort  to  agree  In  1901. 

Deck  Ward,  in  his  testimony,  claims  there 
was  no  use  of  the  road  across  the  th^  acres 
he  C(Hiv«yed  to  Sam  Ward,  except  by  his  con- 
sent He  says  O.  O.  Perdue  obtained  hla 
consent  and  bad  no  right  other  than  that  so 
obtained ;  and  that  he  believed  Napier,  while 
ae  owned  die  place  between  his  land  and  tha 
Perdue  tract  asked  him  several  times  If  he 
could  use  the  road,  and  was  told  he  might  do 
so,  "If  he  would  furnish  the  wire  on  one  side 
of  the  road,  and  that  he  got  the  wire."  Ho 
does  not  say  In  what  manner  he  granted  Per- 
due permission  to  use  the  road.  Perdue 
found  the  road  there  when  he  bou^t  of 
Mayo,  and,  as  the  evidence  indicates,  began 
to  use  it  or  continued  the  use  of  it.  Ward 
does  not  state  the  time,  nor,  in  detail,  the 
manner,  of  his  verbal  consrat  to  such  use. 
The  only  spedflc  thing  he  says  on  the  subject 
la  that  he  told  Perdue  he  could  use  the  road 
as  loag  as  he  kept  the  gates  shut  As  Perdue 
is  dead,  this  part  of  hia  evidence  is  likely 
Inadmissible,  as  coming  from  an  Incompetent 
witness,  but  as  it  proves  nothing,  we  ^ter 
upon  no  inquiry  as  to  his  competency.  All 
he  says  about  having  given  consent  may 
mean  no  more  than  that  after  Perdue  bought 
the  Mayo  &rm,  he  used  the  road  as  his  gran- 
tor had  used  it  and  that  Ward  made  no  ob< 
Jection  to  hla  going  through  the  3  acres  and 
his  other  land  lying  near  the  county  road. 
If  he  told  Perdue  he  could  use  it  as  long  as 
he  kept  the  gates  shut  that  does  not  neces- 
sarily mean  anything  more  than  that  Perdue 
was  cautioned  that  the  road  he  had  was  sub- 
ject to  the  burden  of  gates  and  that  he  could 
not  use  It  as  an  op^  way.  Perdue  did  use  it 
untU  1903,  the  date  of  his  death,  a  period  of 
6  years.  One  year  l&ter,  Napier  undertook  by 
n^tlations  with  Ward  to  get  the  road  made 
a  public  highway,  or  an  open  road  free  from 
gates,  with  the  view  of  ultimatdy  making 
It  a  public  road.  Ward  defeated  that  enter- 
prise, but  for  8  years  thereafter,  he  inter- 
posed no  objection  to  the  use  of  the  road  by 
the  owners  of  the  Napier  tract  and  the  Per- 
due or  Roberts  tract  If,  as  he  ctmtends,  the 
negotiations  by  Napier  were  for  a  right  of 
way  and  not  for  a  change  of  the  character  of 
the  right  of  way  they  had — to  make  It  an 
open  and  unobstructed  way  instead  of  a  way 
obstructed  by  gaVea — ^It  is  hardly  likely  that 
he  would  have  permitted  the  use  of  the  road 
thereafter  In  the  same  manner  In  whldi*  and 
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to  the  tame  extent  to  which,  It  had  been  i 
I>revlously  used.  If  Uie  negotiation  grew  out  | 


testimony  carries  any  admis^on  of  a  pennls- 
sire  nse.  As  long  as  there  was  no  objection, 


of,  or  was  based  up<Kt,  any  objection  Inter- 1  there  was  no  occa^on  for  any  assertion  ot 
posed  by  him  to  the  use  of  the  road.  It  would  ,  right    Perdue  succeeded  to  the  right  of  J. 


have  bem  most  natural  for  him,  after  the 
failure  th^eof,  to  forijld  further  use  of  the 
road.  His  teetIm<Niy  as  to  a  grant  of  per- 
mission to  Perdue  Is  very  short.  Indefinite, 
and  InconclualTe,  and  what  he  says  about 
Napier's  application  to  him  for  a  permit  la 
referable  to,  and  explained  by,  the  negotia- 
tion conducted  by  Napier.  ObTlously,  it  was 
an  effort:  to  obtain  an  open  and  unobstructed 
way  and  nothing  more.  Decb  Ward's  testi- 
mony must  be -read  and  Interpreted  In  the 
light  of  his  ctMiduct  Actions  speak  louder 
than  words,  and  his  words  can  be  made  to 
harmonize  perfectly  with  his  acts,  as  has 
be^  shown. 

[2,  8]  Our  conduslon  as  to  this  phase  of 
the  case  Is  that  th^re  was  no  express  grant 
of  permission,  nor  any  j^otest  against  the 
use  of  the  load,  until  recenOy,  and  tbat  what 
are  relied  uimn  as  grantn  of  permission, 
amonnted  to  no  more  than  mere  acqulescoice 
<Ri  the  part  of  Ward,  Napier,  Brumfleld,  and 
iMos^xm  la  the  use  of  the  right  of  way,  by 
the  owners  of  the  Perdue  tract.  Uudor  t»in- 
dples  dedared  in  Walton  r.  Knight,  62  W. 
ya.  223,  68  S.  B.  1025,  and  niunerous  other 
cases  therein  dted,  such  use  and  acquies- 
cence^ fen-  the  l<mg  period  of  time  above  In- 
dicated, conferred  upon  the  owners  of  the 
Perdue  tract  a  right  of  way  by  t^escriptlMi, 
If  the  road  was  used  under  a  bfma  fide  dalm 
of  right  and  the  quality  of  the  user  was  not 
Impaired  or  limited  by  the  enjoyment  ttiereof 
In  common  with  the  general  publia 

For  proof  of  lack  of  a  bona  fide  dalm  of 
right,  as  the  basts  of  the  user  by  Perdue,  and, 
after  him,  by  his  widow  and  diUdren,  certain 
admiaslmis  made  by  Mrs.  Roberts,  her  hus- 
band and  her  fiither-ln-law.  J.  H.  Bober&B, 
are  reUed  upon.  Mrs.  Roberta  said  In  her 
testimony,  tn  response  to  questions  as  to 
whether  she  claimed  ttte  r^ht  to  use  tbe 
road,  "I  never  heard  anything  atwut  any 
right  at  all,"  and,  further,  that  she  had  never 
beard  her  first  husband  i^>eak  of  it  J.  H. 
Boboia  said  he  never  knew  whether  O.  O. 
Perdue  claimed  any  ri^t  nor  whether  his 
daii^ter,  Mrs.  Roberts,  claimed  anyri^^t  to 
the  use  of  the  road,  befwe  the  att^pt  of 
1904  to  make  a  ctmtract  Mrs.  Roberts,  how- 
ever, in  the  same  connection,  insists  tbat  tbey 
bad  always  claimed  a  rl^t  to  nse  the  road, 
and,  in  the  admissions  of  lack  of  daim,  she 
was  evidently  confused  at  first,  as  to  what 
was  meant  the  expression.  She  evidently 
thoo^t  the  questions  pn^unded  to  her  re- 
lated to  a  claim  of  title  by  deed.  Her  hus- 
band also  testified  positively  that  she  had  al- 
ways dalmed  right  to  use  the  road.  J.  H. 
Itoberts*  testimony  as  to  Oils  Is  pnr^y  nega- 
ti-re  In  character.  He  said  no  more  than  that 
he  did  not  know  whether  O.  C.  Perdue  or  his 
wllie  bad  dalmed  right  of  user.  Mcme  of  Qila 


F.  Mayo,  respecting  the  roadway  over  the 
Napier  farm,  and  he  exercised  that  xl^t 
without  any  objectitm,  just  as  he  used  the 
right  of  way  over  Ward's  farm,  the  one  near* 
er  the  public  road.  No  objection  having  beax 
interposed,  it  was  perfectly  natural  that  he 
should  exercise  the  right  without  an  express 
declaration  of  Its  existence.  Hence  It  was 
not  remarkable  that  his  wife  never  beard  him 
say  anything  about  it  For  the  same  reason 
she  aerdsed  It  after  his  death  without  any 
declaration  of  right  In  the  absence  ot  proof 
to  the  cwtrary,  every  trip  over  the  road  was 
hn  assertion  of  right  The  user  itsdf,  for  tbe 
statutory  period  of  time.  10  years,  establishejl 
prima  fade  a  htmeL  fide  dalm  of  right  Wal- 
ton V.  Knight,  62  W.  Ya.  228.  58  S.  B.  1025; 
Wooldridge  T.  CoughUn,  46  W.  Va.  845,  83  S. 
E.  233. 

[4]  The  evld«iGe  of  use  by  the  plaintiffs  In 
conmKHi  with  the  public  Is  slight  Some  wl^ 
nesses  say  they  have  traveled  the  road  in 
qnestioD  in  going  from  one  to  the  other  of  the 
two  public  roads  it  cmmects.  whoi  considered 
as  a  whole.  Others  say  everybody  used  it 
that  wanted  to.  The  end  of  the  road  not  In- 
volved here  Is  poor,  rough,  and  Inamvenlent 
In  view  of  its  charad»r  It  cannot  be  sup- 
posed to  have  been  used  extensively  by  the 
general  pnblla  TJuder  some  drcumstanc^,  it 
might  c(xidude  the  i^intlffs  from  use  of  tbe 
right  they  dalm  as  an  exdnsive  one.  But 
the  condlti(ms  do  not  bring  the  case  within 
the  doctrine  relied  npcm.  Presumptively  they 
did  obtain  in  Held  v.  Gamett  101  Va.  47,  43 
S.  E.  182,  and  Kent  v.  Dobyns,  112  Va.  686,  72 
S.  E.  139.  The  doctrine  is  limited,  in  Its 
origin  in  South  Carolina  and  some  of  the  New 
England  states,  by  an  element  or  &ctor  not 
mentioned  In  those  cases,  but  which  no  doubt 
appeared  In  them.  That  is  the  open  and  un- 
Indosed  character  of  the  land  on  whidi  a 
road  commonly  used  Is  located,  or  the  open 
character  of  the  road  through  indosed  lands. 
First  Parish  v.  Beach.  2  Pick.  (Mass.)  60,  note; 
Kllbum  V.  Adams,  7  Mete.  (Mass.)  33,  39  Am. 
Dea  754;  Plhnpton  v.  Converse.  44  Vt  158; 
CNeU  V.  Blodgett,  63  Vt  213;  Strong  v. 
Wales,  60  Vt  361;  Rowland  v.  WoUe,  1 
Bailey  (S.  O.)  56, 19  Am.  Dec  651;  McKee  v. 
Garrett  1  Bailey  (S.  O.)  341.  In  all  of  the 
cases  just  dted,  the  roads  ran  throu{^  unin- 
dosed  lands.  In  the  following  cases,  open 
and  unobstructed  roads  seem  to  have  t>een 
Involved:  Prince  v.  Wllbonm.  1  Bldi.  (8.  C) 
68;  Day  v.  Allender,  22  Md.  611.  Sudi  may 
hare  been  the  diaiacter  of  the  roads  in  ques- 
tlcm  in  the  two  Virginia  cases  relied  upon  by 
counsel  for  the  appellees.  The  cases  in 
which  It  has  been  held  to  be  competent  for 
the  daimant  to  prove  stnne  act  on  bis  part  in- 
dicating an  independent  assertion  of  right  In 
the  way  peculiar  to  himself  and  ess3.xiBive, 
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regards  fba  public  and  thna  establish  In 
Umaelf  a  mtnte  eaaemeat  In  a  way  common- 
ly  naed,  hare  InrolTed,  as  a  gmeral  rule, 
tiOiMT  roads  over  nnlndosed  lands  or  opeax 
roads  throngb  Indosed  lands.  Fltcbbnrg  K. 
Go.  T.  Page,  131  Mass.  891:  Webster  t.  City 
at  Lowell.  142  Btass.  324,  8  N.  SL  54;  Bal- 
lard T.  DemnHm.  166  Mass.  449,  31  N.  B.  635; 
McKexuIe  t.  Elliott,  194  111.  166.  24  N.  B.  966i 
Wanger  t.  Hippie  (Pa.)  13  Aa  SL  Tbe  dif- 
ference between  saeb  roads  and  one  running 
orer  Indosed  lands  and  burdened  with  gates 
or  bars  is  obylons.  An  open  road  Is  -mn  ap- 
parent invitation  or  permit  to  the  gmeral 
public,  and  all  who  use  it  rater  up<Hi  it  pre- 
8iimi>tiTely  as  dtizeiu,  members  of  the  gen- 
eral public,  and  not  otherwise,  claim- 
ant of  a  private  right  in  it  must  rebut  the' 
presumption  against  htm  arising  from  the 
apparent  situation.  On  the  other  hand,  a 
road  through  inclosed  lands  with  gates  across 
it  is  apparently  a  private  road,  estaUIshed 
for  the  use  of  the  owner  of  the  land  or  some 
one  else,  or  for  himself  and  others.  Pre- 
sumptively, therefore,  those  who  use  It  reg- 
ularly, as  adjoining  or  neighboring  landown- 
ers, to  the  full  enjoyment  of  whose  properties 
It  is  necessary  or  manifestly  conducive  are 
exercising  private  rights.  The  presumption 
takes  Its  color  and  character  from  tbe  ap- 
parent nature  of  tbe  way,  It  being  against  the 
claimant  when  the  way  is  apparently  public, 
and  for  him  when  It  Is  apparently  private. 
Tbe  rule  is  one  of  evidence  only,  for  there 
may  ue  a  private  eas^ent  in  a  road  or  way 
commonly  used.  The  only  difference  between 
it  and  one  used  only  by  the  claimant,  or  by 
bfm  and  others  similarly  situated  and  ap- 
parently private,  lies  In  the  nature  and 
amount  of  the  evidence  required  to  estab- 
lish it 

[5]  The  remaining  contention  is  obviously 
untenable.  Tbe  bill  and  amended  bill  de- 
scribe the  road  eis  being  one  well  marked  and 
continuously  used,  and  the  latter  says  It 
"foUows  the  top  of  the  ridge  mainly  and  is 
the  only  right  of  way  and  roadway  leading 
over  the  said  Lindsey  Ward  tract  of  land 
from  tbe  plalntlfTs  said  land  to  the  said 
county  road."  It  aufBces  to  use  such  de- 
scriptive terms  as  would  enable  any  person 
going  upon  tbe  land  to  find  and  identify  the 
road  by  reference  to  than.  This  need  not 
be  d<Hie  according  to  any  formula  or  in  any 
particular  manner.  The  aUegations  of  these 
bills  go  t&r  b^ond  those  of  tbe  bill  in  Crosier 
T.  Brown,  66  W.  Ya.  273,  66  S.  B.  326.  26  U 
R  A.  (N.  S.)  174. 

Our  omcluBion  Is  to  rsrerse  the  decree 
complained  of,  reject  the  plea  of  former  ad- 
judication, overrule  the  demurrer  to  the 
amended  bill,  and  enter  a  decree  enjoining, 
restraining,  and  Inbibltli^  the  defendants 
agreeably  to  Uie  israyer  of  tbe  said  amended 
bia 


(86  W.  Ta.  415V 
FALMBB  ▼.  UAGERS.   (No.  3629.) 

(Saprsme  Court  of  Appeals  of  West  Virginia. 
Jan.  27,  1920.) 

(Bvttabut  hv  tk9  Oowrt.) 

1.  ConnNUAHOK  ^26(6)— Motion  based  oir 

ABSEKOX  OF  WmnCSS  IK  DISTANT  COUMTT 
OVI.T  BtnOCOmED  A  WIEK  BETOBE  TBUX* 
PBOFEBLT  BBTDSED. 

A  motion  for  a  continuance  based  apon 
the  absence  of  a  witness  for  whom  process 
went  to  a  distant  county  only  aboat  a  week 
before  tbe  date  fixed  for  tbe  trial,  and  without 
information  to  the  officer,  so  fBr  as  tbe  record 
shows,  as  to  the  place  of  reridence  or  abode 
of  tbe  witness  in  such  county,  and  unaccom- 
panied by  any  showing  of  probability  of  pro- 
curement of  his  attendance  at  the  next  teNn 
of  tbe  coart,  may  be  properly  overmled. 

2.  Teial  ®»263(8)— Inbtbuctions  lonoBiNa 

ONE  or  TWO  TBEORIBS  BU^OBTED  BT  EVI- 
DENCE in  BOniTDABT  UHB  OOHTBBT  ABE  EB- 
BONEOUB.  ' 
On  the  trial  of  an  issue  as  to  the  location  of 
a  boundary  line,  inatmctions  baaed  upon  ooly 
one  of  two  theories  of  location,  both  of  \rtiich 
are  sapported  by  some  evidence  in  the  case,  and 
wboUy  luring  the  other,  are  erroneoDs  and 
justify  tite  award  of  a  new  trial;  they  being 
the  only  instructions  i^ven. 

3.  Tbia£  «=»2440(>— InsTBUcnoNS  based  on 

PAST  (»■  ETIDBIf  OK  OHLT  QITBB  tTHDUE  JTOOH- 
XKEHCS  TO  ETUaHOB. 

An  instruction  fonnded  upon  only  a  part 
of  tbe  confijcting  evidence  in  a  ease  and  ignor- 
ing the  residue  thereof,  given  in  the  absence 
of  any  others  founded  upon  such  reridue  unduly 
emphaslBes  tiie  evidence  on  which  it  rests*  and 
is  erroneons  for  tbat  reas(m. 

4.  FOBdBLE  ENTBT  AND  DETAINBB  «S935— 
BEFUSAL  or  IN8TBU0TI0N  AB  TO  LAW  OF 
PEACEABLE  BNTRT  EBBONEOUS  IN  B01TNDABT 
CASE  BOTWITHSTANDINO  ABSENCE  OF  EVI- 
DENCE or  FOBCiBu:  >N-niY. 

On  tbe  trial  of  an  action  of  unlawful  de- 
tainer, the  right  in  which  Is  dependent  upon 
the  true  location  of  a  disputed  boundary  line, 
the  refusal  of  an  InBtruction  requested  by  the 
defendant  and  enunciating  the  law  of  peaceable 
entry  upm  disputed  premises  under  a  claim  of 
right  is  erroneous,  even  though  there  la  a  lack 
of  evidence  of  fordble  entry  in  the  case. 

5.  Tbial  9=3252(2)— Instbuctions  as  to  im- 
material VAOTS  INCIDENTALLT  BBVEALED  OIT 
TKIAL  FBOPEBLT  BBFU8ED. 

A  trial  court  may  properly  refuse  Instruc- 
tions based  upon  inunateiial  and  nonprobativa 
facts  incidentally  revealed  on  tbe  trial  of  an 

issue. 

6.  Boundabixs  «s>41— Instbdction  that 

AaBEBHBNT  AB  TO  DISPUTED  BOnirDABnC& 
WAS  EKTEBED    INTO   UllDEB  IDBTAKE  MAT 

FBOPEBi'T  BE  omar. 
On  an  issae  as  to  the  .estaUiahment  of  a 
disputed  line  by  agreement,  tiie  court  may 
properly  instruct  the  jury  that  the  agreement 
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la  not  binding.  If  entered  Into  under  a  mis- 
take, in  the  absence  of  proof  of  condact  making 
It  ^Molute  and  ccMidiulTek  and  should  do  bo 
upon  a  pn^er  request. 

7.  Tbul  ^sa20S(S)—lssTB,vcTi<aiB  LnaniTo 

ISBintB  TO  ETIDKRCE  ABI  FBOPEE. 
When  one  party  to  a  trial  improperly  pred- 
icates his  case  upon  only  a  part  of  the  evidence, 
the  other  may  property  request  instructions 
not  ignoring  any  evidence  favoraUe  to  bis 
antagonist,  but  limited  to  the  issue  he  has  ten- 
dered, and,  if  requested,  they  should  be  i^ven. 

8.  New  tbiaz.  «=>72— Motion  to  sbt  asidb 
veedict  based  on  fbepondebancb  or  evi- 
dence against  it  snottld  bx  bttbtained. 

A.  motion  to  set  aside  a  verdict,  based  up- 
on dear  and  dedded  weight  and  preponderance 
of  the  evidence  against  it,  diould  be  sustained. 

9l  BouHDABixe  4s33(6)  —  CoNTBouJNa  xr- 

ncT  or  FIXED  TERMINUS  Or  BOnKDART  UNB 
STATED. 

If  one  terminus  of  a  disputed  boundary  line 
called  for  in  a  deed  is  clearly  fixed  and  render- 
ed certain  by  evidence  and  the  other  unidenti- 
fied and  uncertain,  and  a  line  mn  from  such 
fixed  comer  agrees  perfectly  with  the  calis  of 
the  deed  for  course  and  distance,  the  former 
governs  and  control*  .the  location  of  the  other 
and  the  distance  called  for  in  another  line 
running  to  it 

Knor  to  Glnuit'  Oonrt  UazshaU  Oounty- 
Suit  hj  Unsy  Palmer  against  Xhrerett  B. 
Uagexs.  Judgment  tar  i>laintiff,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

J.  Howard  Holt,  of  Motmdsvllle,  for  plain- 
tiff In  error. 

D.  B.  Evans  and  Martin  Brown,  both  of 
Honndsrille,  for  defendant  in  enror. 

POFFENBARGEK,  J.  [t]  The  first  com- 
plaint on  this  writ  of  error  to  a  judgment 
for  the  plaintiff,  in  an  action  of  imlawful 
detainer,  is  based  on  the  overruling  of  a 
motion  tar  a  coqUnnance.  The  affidavit  falls 
to  show  requisite  diligence,  case  was 

set  for  trial  and  tried  in  Harsliall  county 
October  17,  1918,  and  the  process  for  the 
witness  was  sent  to  Kanawha  county  October 
11.  1918,  and  came  back  .with  a  return  of 
*^ot  found"  indorsed  thereon.  The  meager- 
ness  of  time  allowed  may  have  prevented 
diligent  search  for  the  witness,  and  the  affi- 
davit fiills  to  show  that  the  writ  was  accom- 
panied by  information  to  the  officer  as  to  the 
residence  cr  location  of  the  witness  in  Kan- 
awha county,  which  might  have  enabled  blm 
to  aervfe  the  aubpcena.  Three  or  four  days  is 
a  TOT  short  period  in  whl&x  to  locate  a 
stranger  in  a  lai^e  and  populous  county. 
A  serious  effort  to  obtain  the  attendance  of 
tbe  witness,  under  such  drcnmstancea.  lyonld 
liave  necessttated  aseertainment  of  his  plaos 
of  residence  and  warning  to  him  of  Inten- 
tUm  to  require  his  attendance.  WytherlUe 


Ins.  &  B.  Ga  T.  Teiger.  90  Ta.  277,  283,  18 
S.  E.  195;  R.  ft  M.  Railroad  Co.  t.  Hum- 
phreys, 90  Va.  425, 18  S.  E.  901.  Anotta«  fatal 
defect  in  the  case  made  for  a  continuance 
was  failure  to  prove  attendance  of  the  ab- 
sent witness  at  the  next  term  could  probably 
be  secured,  or  his  deposition  taken.  Since 
an  allowance  of  a  continuance  on  account  of 
the  absence  of  a  witness  whose  evidence  can 
never  be  obtained  would  be  useless  and  Idle, 
this  fact  should  always  be  shown  in  support 
of  the  motion.  Phlllipa  t.  Com..  90  Va.  401. 
18  S.  E.  841;  State  t.  Brown,  62  W.  Ta.  646» 
CO  S.  E.  608. 

The  land  in  controversy  has  an  area  of 
not  more  than  2  acres,  and  the  controversy 
tufns  on  the  locatlMi  of  a  division  line.  The 
parties  derived  their  titles  from  a  common 
source;  their  farms  having  once  constituted 
a  larger  one  owned  by  BUles  Bonar.  and  con- 
taining 354  acres,  as  surveyed  by  W.  V. 
Huklll,  in  March,  1902.  By  a  deed  dated 
October  17,  1904.  Bonar  conveyed  It  to  W.  B. 
Hid£s,  who  had  a  division  line  mn  through 
it  by  S.  Howe  Bonar,  an  engineer,  cutting 
It  Into  two  parts  containing,  respectively,  as 
estimated  by  the  surveyor,  159.8  acres  and 
196.5  acres,  for  conveyances  to  two  or  more 
per8(ai8  named  Woodruff.  By  a  deed  dated 
April  1,  1006,  Hicks  conveyed  the  larger 
part  to  Ellas  B.  Woodruff,  who  conveyed  it 
to  the  plaintiff  by  a  deed  dated  June  21, 1906. 
Hicks  conveyed  the  other  part  to  Ellas  B.  and 
Silas  H.  Woodruff  by  a  deed  dated  April  1, 
1905,  and  they  reconveyed  It  to  him  in  1906. 
By  a  deed  dated  September  4,  1907,  he  con- 
veyed It  to  Everett  E.  Magers,  the  defendant 

The  original  Bonar  tract  was  very  irreg* 
ular  In  form  and  ttie  division  line  has  two 
angles  in  it  breaking  It  Into  three  parts. 
Treated  as  a  whole.  It  begins  on  the  S. 
Johnson  line,  which  is  also  the  southeast 
line  of  the  Bonar  tract,  and  runs  across  to 
the  boundary  line  between  the  Bonar  tract 
and  the  M.  B.  Pierce  farm.  The  controversy 
involves  only  the  location  of  the  northern  end 
of  the  division  line  ruimlng  from  the  second 
angle  to  the  Pierce  line,  a  distance  of  800 
or  900  feet  The  monument  at  that  angle 
called  for  by  the  deed,  is  "a  stake  near  a 
large  sassafras,"  and  its  location  Is  the  prin- 
cipal bone  of  contention.  As  claimed  by  the 
plaintiff,  it  stood  about  70  feet  northwest  of 
the  sassafras,  and,  as  claimed  by  the  de- 
fendant, not  over  6  feet  northwest  thei^f. 

Plaintiff  predicates  his  case  largely  upon 
his  deed,  the  relation  tn  point  of  time  be- 
twera  hto  deed  and  that  of  the  defendant, 
and  the  testimony  of  the  surveyor,  Bonar. 
His  deed  antedates  that  of  the  defendant 
and  the  latter  calls  for  a  stake  In  the  Pierce 
line  as  the  "comer  to  Xilnzy  Palmer,"  and 
his  line  runs  Qience  "vrith  Falmer*g  line  S. 
S'  30*  W.  13.76  chains  to  a  stake  near  a 
large  sassafras,"  the  call  in  that  deed  for 
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the  distance  between  the  monument  last 
mentioned  and  the  one  at  the  other  angle  In 
the  division  line,  a  stake  and  large  stone, 
16.12  chains,  going  about  70  feet  northwest 
of  the  large  sassafras  tree.  Bonar  swears 
he  established  the  comer  at  that  point.  He 
also  says  he  was  directed  to  mn  the  line  so 
as  to  put  200  acres  in  the  lai^r  or  eastern 
portion,  and  that  he  ran  a  trial  line  Which 
placed  the  stake  6^  feet  from  said  tree  and 
then,  by  final  surrey,  moved  It  66  feet  farther 
toward  the  northwest  and  removed  the  last 
line  that  distance  In  that  direction,  to  en- 
able him  to  change  his  first  line,  the  <nie 
running  from  the  Johnstm  line,  some  dis- 
tance in  the  opposite  direction,  in  order  to 
leave  a  desirable  building  site  in  the  smaller 
tract,  and  at  the  same  time  leave  the  ar^s 
of  the  two  parcels  nearly  the  same  as  they 
were  fixed  by  the  trial  survey.  His  trial 
line  began  in  the  Johnson  line  west  of  a 
lynn  tree  and  ran  into  the  tract  to  be  divided, 
and  his  final  or  established  line  began  at 
tbe  lynn  tree.  On  his  trial  measurements, 
he  had  entered  in  bis  notebook  a  stake  "near 
a  large  sassafras,"  and  when  he  ran  his 
final  line  going  farther  beyond  the  tree  he 
altered  the  distance  about  one  chain,  but 
ne^ected  to  erase  the  words  "near  a  large 
sassafras."  If  the  tree  la  not  tbe  monument 
called  ^r  at  that  point,  none  has  been  found. 
None  of  the  witnesses  ever  saw  any  stake 
at  the  tree  or  within  100  feet  of  It,  between 
the  dates  of  the  survey  and  the  trial. 

The  defendant  relies  upon  a  alight  de- 
ficiency in  tbe  quantity  of  hia  tract  of  land, 
a  corresponding  excess  in  that  of  the  plain- 
tiff, evidence  of  dlscrepandee  and  errors  In 
measurements,  failure  of  the  surveys  to  close 
wltli  the  distances  called  for  In  the  deeds, 
lack  of  agreement  of  the  terminus  of  the 
line  run  from  the  location  of  tbe  stake,  as 
fixed  by  Bonar's  evidmc^  with  the  descrlp- 
tlon  thereof  given  In  the  two  deeds,  saying 
It  la  "a  stake  in  run  line  of  M.  B.  Fterce," 
lUST  Chains  from  a  certain  angle  In  it  on  one 
aide  and  1.S6  chains  from  another  an^  in 
it  on  the  otbet  side,  calls  and  measnremoita 
on  the  Fierce  line  showing  that  terminus  to 
be  at  a  point  In  that  line  from  .which  a  line 
run  on  the  course  and  tor  the  distance  spefr 
ifled  in  the  deed  would  sti^  at  a  point  within 
S  or  6  feet  of  the  sassafras,  and  evidence 
tending  to  contradict  Bonar's  testlmimy  to 
the  efCect  that  he  ran  the  division  line  twice 
and  that  he  merely  calculated  and  did  not 
actually  measure  the  line  teem  the  stake 
near  the  sassafras  to  the  Fierce  line,  which 
Is  101  feet  too  diort  as  he  located  It,  and 
about  right  In  length  as  the  defendant  lo- 
cates it,  the  deed  calling  for  908.16  feet  and 
the  line  measured  on  his  location  being  only 
804%  f&et.  S.  H.  Woodrult  says  he  knows 
nothing  of  any  such  change  of  the  survey 
as  Bonar  mentions,  nor  of  any  provision  for 
a  building  site,  but  he  was  not  on  the  ground 


during  Uie  entire  period  of  the  surrey.  He 
saya  he  was  told  200  acres  oonld  not  be  put 
into  the  larger  part  without  the  making  <rf 
bad  lines,  and  that  he  replied  that  he  and  his 
brother  could  adjust  that.  J.  U  Bonar 
swears  the  last  part  of  the  line  vras  actually 
measured  and  that  it  ran  from  the  sassafras 
tree  to  the  Fierce  line.  S.  Howe  Bonar  ad- 
mits the  Pierce  line  tennlnns  of  the  disputed 
line  as  claimed  by  the  defendant  falls  Into 
the  Fierce  line  agreeably  to  the  description 
thereof  In  the  deeds,  and  that  as  claimed  by 
the  plalntUr  and  located  by  him  It  does  not, 
and  also  that  the  Pierce  line  cannot  be  run 
so  as  to  make  it  do  so.  He  attributes  the 
dlscr^ancles  to  alleged  errors  in  tbe  Bukill 
survey  of  tbe  entire  tract,  tbe  calls  and 
measurements  of  whlidi  he  had  not  verified 
at  the  date  of  his  running  of  the  dlvlrion 
line. 

By  instruction  No.  6  given  for  tbe  plain- 
tiff, the  trial  court  seems  to  have  virtually 
told  the  Jury  that,  if  the  distance  betwem 
the  stake  and  stone  at  the  first  angle  and  the 
stake  at  the  second  called  for  In  the  deeds, 
went  about  70  feet  beyond  the  sassafras  tree, 
they  should  find  that  the  line  runs  from  mat 
point  to  the  Fierce  line.  It  does  not  mention 
nor  take  any  notice  of  the  evidence  tending  so 
strongly  to  fix  the  other  terminus  of  that 
part  of  the  dlvisl(»t  Une.  Itie  substance  of 
it  reads  as  follows: 

"If  the  Jniy  believe  from  the  evidence  that 
Surveyor  Bonar  finally  located  the  stake  comer 
below  the  large  sassafras  66  feet  from  the  stake 
as  originally  set  near  the  large  sassairaa,  and 
located  the  division  Une  finally  from  the  stake 
set  66  feet  below  tbe  stake  originally  set  near 
the  sasaafras,  running  from  the  stake  08  feet 
from  the  stake  set  north  8'  30^  east  I8.78 
chains  to  a  stake  In  a  ran  line  of  M.  B»  Piwce, 
and  that  the  plaintiff's  deed  carries  bis  line  as 
so  estabUshed  by  Surveyor  Bonar,  then  they 
shoDld  find  that  the  division  line  in  qneatioD 
so  runs  from  the  stake  66  feet  below  the 
stake  originally  set  by  Bonar  near  tbe  large 
sassafras  to  the  Pierce  line  in  the  ran." 

[2,  S]  This  directii»  necessarily  modifies 
plaJntlfTB  Instroction  No.  4,  snbmitting  tho 
location  of  the  line  to  the  Jiu7  In  general 
terms.  These  are  tbe  only  Inatroctloiis  the 
court  gave  that  bear  vptm  the  location  of 
the  disputed  line.  The  defSesidant  requested 
the  court  to  give  seven  InatmctlDns  tender- 
ed by  him,  all  of  which  were  refused,  llan- 
Ifestly  the  Instructious  given  attach  too  muctk 
Importance  to  the  testimony  of  S.  Howe  Bon- 
ar and  the  fact  Uiat  the  defendant's  deed 
calls  tor  flie  comers  defined  by  tba  jtlalntUTa 
deed,  the  latter  being  prior  In  date.  If  it 
called  for  existing  and  Identified  monuments 
different  from  those  contended  for  by  the 
defendant,  they  would  control.  Lewis  v. 
Yates,  72  W.  Va.  841.  845,  79  S.  B.  831.  Bat 
both  deeds  call  for  the  same  monuments,  and 
In  the  case  of  the  one  at  the  second  angile 
of  tbe  Une  It  has  not  been  found  and  tike 
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■Tldeiioe  coBfllctB  as  to  Its  locattou  In  ottier 
word%  tbe  evidence  of  a  trial  line  flxlns  the 
Gonm  at  the  tree  and  a  final  line  flxlng  It 
beyond  the  tree  1b  snbetantlally  contradicted, 
and  the  locatl<ai  a£  that  monumoit  has  not 
been  definitely  end  certainly  established.  On 
the  other  hand,  the  call  for  the  other  end  of 
the  line  Is  pretty  definitely  fixed  by  the 
Pierce  line  as  found  by  the  snrveyors,  wheth- 
er Mr.  Bonar  inteided  to  fix  it  at  that  pohit 
or  not  His  Intention  cannot  alter  the  effect 
of  the  terms  of  tbe  deeds  calUng  for  a  point 
other  than  tbe  one  he  actually  Intended  to 
adopt,  if  snch  Is  the  case.  As  described  and 
defined  by  the  deeds,  its  identity  and  place 
upon  the  ground  are  made  certain  and  clear 
by  Indisputable  evidence.  The  deeds  say  it 
is  about  midway  between  two  angles  of  the 
Pierce  line  and  the  witnesses  have  foimd 
and  Identified  that  point  beyond  dispute. 
Being  called  for  by  both  deeds,  it  is  neces- 
sarily fixed  for  both  parties,  even  though  the 
calls  may  have  been  Inserted  as  they  were 
by  mistake.  That  comer  taken  In  connection 
with  the  described  course  and  distance  of  the 
line  fixes  tbe  other  comer  agreeably  to  the 
contention  of  the  defendant  A  point  very 
near  the  tree,  within  8  or  4  feet  of  It,  makes 
the  disputed  line  correspond  with  the  calls 
of  the  deeds  exactly,  as  to  both  course  and 
distance  and  the  Pierce  line  comer.  That 
comer  has  the  same  dignity  in  law  as  the 
other  would  hare  if  it  were  definitely  located. 
Obviously,  therefore,  said  Instmctlon  No.  6 
given  for  the  plaintiff  unduly  narrowed  the 
scope  of  the  inquiry.  It  told  the  Jury  to 
Inquire  <nily  as  to  the  location  of  the  stake 
Mr.  Bonar.  If  that  point  could  be  Inoon- 
trovertlbly  fixed,  It  would  not  be  oondusiTe. 
U  what  he  did  upon  the  ground  was  not  put 
Into  the  deeds,  It  would  not  controL  But  It 
was  not  so  fixed,  and  there  waa  very  potent 
evidence  tending  to  prove  he  did  not  fix  It 
at  the  point  at  which  he  claims  to  have  fixed 
It  The  inconsistent,  ascertained  comer  in 
the  Pierce  line  should  not  have  been  ignored 
by  the  Instructions.  Webb  v.  Big  Kanawha 
Packet  Cos  43  W.  Ya.  800,  29  S.  B.  619; 
Woodell  V.  W.  Ta.  Imp.  Go.*  38  W.  Ya.  23, 
17  S.  E.  386. 

[4]  Defendant's  Instruction  No.  1  pro- 
pounding the  law  of  peaceable  entry  at  an 
owner  upon  his  own  land,  should  have  been 
given.  There  was  no  controversy  about  the 
character  of  the  defmdanf s  entry  upon  the 
disputed  land.  It  was  peaceable  within  the 
meaning  of  the  law,  ^bnt  Its  <aiaracter  was 
made  hypothetical.  In  the  Instruction.  De< 
fendant  had  clear  right  to  have  the  Jury  ad- 
vised as  to  Its  character  and  effect,  as  a 
means  of  avoidance  of  confusion. 

[f-n  His  Instruction  Na  2  applicable  to 
the  law  of  adverse  possession,  was  properly 
refosed,  there  being  no  such  issue.  SOs  In- 


stroctlons  Nob.  S  and  4,  narrowlnK  the  issue 
to  calls  for  a  stake  at  the  second  ani^e,  de- 
scribing it  as  bdng  within  3  or  4  feet  of  the 
tree  and  Introducing  the  element  of  posses- 
sion as  evidence,  would  have  been  misleading, 
whmfore  they  were  properly  refused.  His 
instructloa  No.  6,  correcQy  enunciating  the 
law  of  ^agreement  upon  a  line  under  mis- 
take, was  improperly  refused.  His  Instruc- 
tion No.  6,  telling  the  jury  neither  party 
could  go  beyond  tbe  stake  called  for  In  the 
deeds  if  they  should  find  it  had  stood  within 
3  or  4  feet  of  the  tree,  although  the  distance 
called  for  might  place  it  farther  away,  was 
rather  narrow  In  its  scope,  but  it  did  not 
ignore  any  theory  relied  upon  by  the  plain- 
tiff and  sustained  by  evidence.  Read  In  con- 
nectim  with  his  instmctlon  No.  7,  stating 
the  converse  of  the  proposition  hypothetlcally 
and  telling  the  Jury  they  should  find  for  tbe 
defendant  If  the  plalntlfl  had  not  proved  by 
a  preponderance  of  the  evidence  the  stake 
had  stood  66  feet  bey<nid  the  tree,  it  directly 
responded  to  the  narrow  Issue  improperiy 
chosen  by  tbe  plaintiff.  By  these  two  In- 
stmctirais  the  defendant  offered  tbe  plaintiff 
battle  npon  ground  of  the  tatter's  own  choice 
but  the  court  thwarted  his  purpose  by  re- 
fusal of  the  InstroctioiiB.  Both  should  have 
been  givm. 

[I,  I]  In  view  of  the  weight  and  decided 
pmxmderance  9t  tbe  evidotce  In  fiivor  of 
the  defendant,  the  motl<m  to  set  aside  the 
verdict  Should  have  beea  sustained.  One 
ot  the  tiro  comers  involved  In  the  contro- 
versy was  Indubitably  fixed  and  rmdered 
certain  by  evidence  while  tbe  location  of  the 
other  was  doubtful  and  uncertain.  The  fixed 
coamer  and  tbe  eonrae  and  distance  called 
for  and  perfectly  agreeing  with  it  necessarily 
resolved  the  doubt  as  to  the  location  of  the 
other  as  determined  by  tbe  deeds,  whi^  take 
precedence  over  the  call  for  mere  distance 
In  the  second  part  of  the  division  line  and 
the  oral  testimony  of  the  surveyor.  Lewis 
V.  Tates,  62  W.  Va.  575,  59  S.  E.  1073 ;  Casto 
V.  Baker,  59  W.  Va.  683,  63  S.  B.  600 ;  Gwynn 
V.  Schwartz,  32  "W.  Va.  487,  9  S.  E.  880.  It 
is  to  be  remembered  the  calls  are  for  a 
point  in  tbe  Pierce  Un^  not  in  the  Hukill 
survey  thereof,  which  is  mentioned  only  in 
c<»inection  with  the  quantity  of  land.  The 
conflict  in  the  calls  for  distance  as  to  the 
seccmd  and  third  parts  of  the  lliie  la  clearly 
resolved  by  tbe  fixed  Pierce  line  comer  and 
Oie  course  and  distance  ot  the  line  back  from 
that  point  That  fixed  comer  controls  the 
call  for  distance  In  the  descrlptlw  of  the 
second  part  of  the  line,  whorefbra  tbe  case 
falls  clearly  within  the  well-settled  rule. 

For  the  errors  noted,  the  Judgment  will 
be  reversed,  the  verdict  set  asides  and  the 
case  remanded  fbr  a  new  trIaL 
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8TATB  «x  nL  KINOAIDE  t.  BOAHD  OT 
OANVASSBRS  OT  CITY  OF  MONTGOU- 
EBYttaL  (Noi.  40S2.  40CL-40i60 

(Sapnma  Conrt  of  Appeals  of  West  ^^rfinia' 

Feb.  8.  1920.) 

fSytttthut  hg  Oa  OourU)  ' 

1.  ELBonom  «3»181— Toms  at  wnnozpix 

KLEOnon  UlfDBS  AUffrULUK  BTSTra  ICAT 
von  FOB  PKBSOn  WHOSE  H AKB  HOW  ROT 
APPBAB  ON  THB  BALLOT. 

An  elector  posMBsing  the  reqnirite  qnalifi- 
catloDs  to  ^  vote  at  an  election  held  and  con- 
dncted  by  a  mnDlcipal  corporation  according 
to  the  Australian  ballot  sfBtem,  aa  adopted  by 
chapter  8  of  the  Code  (Code  1918,  sees.  16- 
138),  for  the  pnrpoee  of  electing  the  officers 
of  the  nnnici^Jitr,  lawful]?  maj  prepare  and 
cart  hie  baUot  for  any  person  he  may  deatre 
to  elect,  whether  the  name  of  anch  person  Is 
printed  on  the  official  ballot  or  not,  provided 
that  in  so  doing  the  dector  uaes  for  that  pur- 
pose the  ballot  prepared  m  required  1^  the 
•tatnte. 

2.  EuonoNS  «cBiSl.  1M(8)— Ebabitb>  or 

CAHPIDAIX'B  irAKB  AHD  IlfBEBTIOIf  OF  OTBBR 
NAKB  PBOPKB  HAnXmrATION  OT  FBERB- 
XSGB. 

The  Intention  to  exerdae  the  i^t  to  vote 
for  peraona  other  than  those  whose  names  are 
printed  on  sudi  offidal  ballots  the  elector  may 
manifest  by  obliterating  or  erasing  the  name 
of  the  candidate  as  it  appears  on  the  ballot  for 
ancb  office,  and,  in  lieu  thereof,  writing  the 
name  of  the  candidate  or  person  preferred  by 
him,  cither  immediately  under  the  name  erased, 
or  OD  the  margin  m>porite  It*  but  not  on  tlie 
reverse  aide  of  the  ballot. 

8.  Elections  •s32S9— Ofhobbs  hust  count 

VOTE  VOB  PEBSON  BUBtfflTUlVD  ON  OFfflUZAL 
BAIXOT  AHD  GEBIirr  BBBDIff  Vk  THXV. 

It  la  die  dnty  of  the  members  of  the  ooundl 
of  a  mnnlcipality  oourened  as  a  canvassing 
board,  as  the  eledion  statute  rcquirea,  to  count 
such  ballot  for  the  person  so  voted  for,  and, 
when  so  connted,  to  certify  the  result  thereof 
to  eadi  candidate  voted  tor  at  such  election 
tor  the  same  office. 

4.  Mandakub  <^13— Bnx  or  bzcbftiohs  is 

NOT  HEQmBED  ON  APPLICATION  FOB  ICAHDA- 
UVB  TO  COUPEL  ELECTION  BECOUNT. 
For  the  purpose  of  ascertaining  whether 
A  relator  applying  therefor  may  by  mandamua 
compel  members  of  a  canvaesing  board  to  re- 
aeeemble,  count,  and  certify,  as  required  by 
law,  ballots  cast  by  electors  at  an  election 
held  and  conducted  by  a  munidpali^  for  the 
selection  of  officers,  he  need  not,  as  a  condi- 
tion precedent  to  tbe  grant  of  such  writ,  file  or 
exhibit  With  his  petition,  or  otherwise,  a  bill  of 
exceptions  to  the  action  of  such  board  in  refus- 
ing to  count  ballots  cast  for  him  as  andi  candt* 
date. 

Original  mandamus  proceeding  by  the 
State,  on  the  relation  of  A.  J.  Elincalde, 
against  the  Board  of  Canvasaera  of  the  City 


of  Montgomery^  and  otben.  heard  wUb  ^o- 
ceedlngs  oitltlisd  as  ftdlows:  State  er  vd. 
Hiram  Slsemore  t.  A.  J.  Mnlleru,  MsTor,  eC&. 
et  at  State  leL  S.  M.  Brodc  t.  A.  J.  Mul- 
lens, Mayor,  eta«  et  at  State  «z  reL  Pwry 
0.  Cock  T.  A.  J.  Mullens,  Blayw*  vtc^  et  aU 
State  ex  rd.  Y.  B.  Stover  v.  A.  J.  Mullens, 
Mayor,  eta,  et  al.  State  ex  rel.  D.  V.  WU- 
helm  V.  A.  J.  Mnllena,  Mayor,  eto^  et  aL 
Writ  denied  on  the  applicatltm  of  Eincalde 
and  granted  on  the  applications  of  the  other 
relatws. 

In  Caae  No.  4032: 

George  Love,  of  FayettevUle^  toe  rdator. 

McCUntic,    Mathews    &    Campbdl,  ot 
Gharlesbm,  for  re^mdents. 
In  Cases  Nos.  4(m-10«5: 

Grover  O.  Worrdl,  of  Mnllens,  and  John  M. 
Anderson,  ot  Beddey,  for  rdator& 

Dillon  ft  MnckoUs,  trf  FayettevlUc^  tox  re- 
spondoits. 

LTKCB,  J,  Among  the  six  persons  whose 
names  appeared  oa  the  <Mlclal  printed  ballots 
to  be  used  by  the  qualified  electors  of  the  <Atj 
of  Montgomery  at  the  election  of  munldpal 
officers  f<H-  thfat  city  January  1,  1920,  was 
the  name  of  the  relator  A.  J.  Elncaide,  a  can- 
didate tar  councilman,  and  on  the  official 
printed  ballots  to  be  used  by  the  electors  ot 
the  town  of  Mullens  at  liie  election  of  mnnlc- 
ipal  officers  for  tliat  town  were  the  names 
of  A  J.  Mullens,  a  candidate  tor  the  office 
of  mayor,  HUey  Graham,  a  candidate  tw  the 
office  of  recorder,  and  ^.  B.  Porterfleld,  W.  Y. 
Tate,  J.  B.  lYank,  A.  O.  Barly,  and  W.  M. 
Lewis,  candidates  tor  the  <tfBoeB  ot  conndl- 
men;  but  some  c€  the  electors  of  the  dty  of 
Montgcmeiy  and  some  of  the  cdectOTS  of  the 
town  of  MnHens,  whose  qnaUflcatlons  to  ez- 
erdse  the  right  of  firandilBe  are  nnqnes- 
tioned,  met  and  decided  (It  la  dalmed  by  re- 
spondents secretly)  upon  persons  other  than 
those  whose  names  appeared  on  anch  ballots 
for  the  different  positions  to  be  filled  at  ea<di 
of  tiie  Sections,  and  In  the  dty  of  Mcmtgimi* 
ery  cast  more  ballots  for  B.  O.  Caop&  for 
councilman  than  A.  X  Eincalde  received  for 
the  same  office  and  In  the  town  of  Mullens 
apparently  cast  more  votes  for  Hiram  Size* 
more  for  mayor  than  A.  J.  Mullens  received 
for  that  office,  and  for  S.  M.  Brodi  more  votes 
for  recorder  than  Hiley  Graham  received  for 
the  same  oS&ce,  and  for  Perry  0.  Cook,  Y.  B. 
Stover,  and  D.  V.  Wllhelm  more  votes  tor 
coundlmen  than  W.  V.  Tate,  J.  B.  Frank,  A. 
O.  Early,  and  W.  M.  Lewis,  or  any  of  them, 
received  for  the  same  positions,  provided  the 
method  adopted  by  the  voters  of  the  re^eo- 
,tlve  towns  was  not  illegal  and  Ineit^ual,  aa 
respondents  CMitend  and  relators  deny.  By 
tills  method  the  electors  so  voting  stmck  out 
or  oblltwated  the  name  of  the  candidate 


4t3>For  othar  ossm  sea  nme  toplo  and  KBY-NVHBEB  in  all  Ker-Nnnbered  Dlgesti  and  btdazM 
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printed  on  tlw  ballot,  and.  In  Hen  thereof, 
wrote  immediately  under  tbe  printed  names 
eraaed,  or  on  the  margiii  omiosite  sncti  names, 
tbe  names  of  those  for  whom  tbey  desired  to 
TOte  In  preference  to  tbe  perstms  whose 
names  originally  aiq;>e&red  on  tbe  printed 
ballots. 

The  members  of  die  coondl  of  the  city  of 
MontKomery  whose  terms  erf  office  were  about 
to  expire  convened  aa  required  by  law,  alt- 
Ung  as  a  board  ot  canT&Bsera  to  canvass  and 
count  the  Ittllots  so  cast  for  B.  O.  Oo<^r  and 
A.  J.  Klncalde  fbr  the  office  of  coundUman, 
treated  as  legal  and  valid  all  ttxe  ballots  so 
prepared  and  cast  on  the  day  of  the  electl<m, 
and  ascertained  that  mwe  votes  were  cast  for 
Cooper  than  Klncalde  rec^ved  ;  and  of  this 
action  by  the  board  Klncalde  oomplaina  and 
prays  for  a  wilt  of  mandamus  to  compel  tbe 
members  of  the  board  to  reassemble  and  re- 
count the  votes,  and  In  doing  so  not  to  coo- 
alder  and  treat  as  legal  and  valid  those  so 
jwepared  and  east  fbr  Coatfer. 

likewise  the  members  of  tbe  council  of  tbe 
town  of  Unllens  whose  teaoB  of  office  were 
also  about  to  expire  convened  to  canvass  and 
count  the  beJIots  so  prepared  and  used  the 
qoaUfled  dectors  voting  tn  the  election  held 
in  that  town  for  tbe  same  purpose,  but  de- 
igned and  refused  to  treat  as  legal  and  valid 
ballots  other  than  those  used  and  voted  by 
the  dectns  f<nr  the  candidates  whose  names 
were  printed  thoreon  and  not  erased ;  and  It 
is  this  action  ct  which  r^tora  othw  than 
KlnoUde  cmnplaln  and  pray  for  write  of  man- 
damus to  compel  the  members  of  such  board 
to  reassemble  and  count  fbr  r^twa  the  bal- 
lots on  vrhidi  their  names  were  vnlttoi,  and 
to  ascertain  and  certify  to  each  of  them  the 
result  <i£  Sndi  recount 

Thus  there  is  presented  for  discussion  and 
dedaion  tbe  ^tal  question  whettiw  baliote  so 
cast  for  Sls«nore  An:  mayor.  Brock  for  re- 
corder. Cook,  Stover,  and  Wllhelm  for  the 
offices  of  conneUmen,  were  or  were  not  law- 
fully and  properly  cast  and  ouffbtto  be  count- 
ed in  favor  of  the  relators  by  the  canvassing 
board  of  the  town  of  Mullens,  as  they  In  fact 
were  for  the  respondent  Cooper  as  a  member 
of  the  oonncil  of  the  city  of  Montgomery,  and 
also  whether  snch  board  should  have  certified 
to  them  the  number  of  votes  so  cast  for  all 
the  candidates  competing  for  the  several 
(^ces. 

The  respondents  deny  tbe  right  of  this 
oourt  to  award  sudi  writs  to  enforce  the 
performance  of  such  duties,  because  they  say 
th<>  method  adopted  is  without  legal  sanction, 
circomrents  the  policy  the  Legislature  in- 
tended to  estabUsb  by  ^lactlng  diapter  3  of 
tbe  Code  of  1918  (Code  1913,  sees.  16-138).  and 
makes  easy  the  way  for  fraudulent  practice 
by  affording  an  opportunil?  to  defeat  the  will 
of  other  electors  by  secretly  withholding  from 
tbem  information  as  to  the  desirability  and 


fitness  of  candidates  for  public  office  without 
the  necessary  previous  puUlc  notice  or  knowl- 
edge <3t  their  candidacy.  As  covering  all 
these  objections  and  as  showing  tt^elr  falsity, 
the  relators  reply  that  there  Is  nothing  in  the 
election  law  of  this  state  forbidding  or  pre- 
venting an  elector  having  the  1^1  qualifica- 
tions to  vote  for  whom  he  pleases  for  any 
elective  office,  provided  he  uses  for  fbat  pur' 
pose  the  regular  ballot  prescribed  by  law ; 
and  that,  If  the  statute  was  Intended  ix>  and 
does  deprive  him  of  that  right,  it  violates 
that  ^ovislcm  of  the  'Gwistitution  which 
guarantees  to  bdm  the  priv^ege  of  casting  a 
free  and  open  or  secret  ballot,  as  he  may 
elect,  wltboat  let  or  hlndxance  tnm  any 
source  othw  than  his  own  un trammeled 

These  propositions  present  tbe  only 
grounds  or  points  that  need  suioos  discus- 
sion  in  order  to  detarmlne  the  merits  of  the 
oontTOvasy.  Not  are  any  of  the  i^rtoos  crl^ 
idsms  directed  against  tbe  exerdse  by  the 
etectors  ot  the  rlf^t  to  make  eaeh  alterotlmis 
in  the  printed  ballot  as  will  give  effect  to 
their  lnt«itIon  and  deelre  important  or  con- 
vincing, if  it  be  true,  aa  counsel  for  the  re- 
lators anm^  that  nothing  In  the  statute  de- 
nies the  electw  the  right  to  vote  as  he 
chooses  -and  for  whom  be  chooses,  whether 
bOs  name  be  inlnted  oa  the  official  ballot  or 
not,  and  that  If  It  did  so  such  a  statute  would 
be  Invalid  because  violative  of  the  constitu-, 
tional  provision  referred  to. 

[1, 1]  We  enter  into  no  inquiry  concerning 
the  power  of  the  Legislature  under  tbe  Con- 
stltutlou  to  restrict  an  elector's  choice  in  pre- 
paring his  ballot  to  those  candidates  whose 
names  are  printed  on  the  official  ballot  No 
such  restrictive  statute  exlste  In  this  state.  If 
he  Is  not  satisfied  with  any  of  the  candidates 
whose  names  appear  on  the  ballot,  he  may,  aa 
those  did  who  voted  in  the  elections  held  in 
the  city  of  Mcmtgomery  and  town  of  Mullens, 
erase  tbe  name  or  names  of  any  candidate  on 
any  ticket,  and  In  lieu  thereof  vote  for  the 
person  he  desires,  whether  tbe  name  of  such 
person  be  printed  on  the  ballot  or  not  Tbe 
Legislature  has  clearly  manifested  Its  Inten- 
tion in  this  regard  by  oiacting  section  34  oif 
chapter  8  of  the  Code  (Code  1913,  i  B&),  whliA 
reads: 

"If  the  voter  desireB  to  vote  for  any  person 
whose  name  does  not  appear  on  tbe  ticket 
[ballot]  he  can  subadtnte  tiie  name  by  writing 
it  with  M  black  lead  pencil  In  the  proper 
plaee»"  etc. 

As  the  same  provision  appeared  in  the  same 
section  of  the  Code  of  1891,  It  read  thns: 

"A  voter  desiring  to  erase  the  name  of  any 
candidate  from  the  ballot  he  Intends  to  vote,  or 
to  vote  for  any  other  candidate  or  person  In 
his  stead,  may  strike,"  etc. 
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The  omLffidon  of  the  word  "candidate"  and 
the  use  of  the  word  "person"  only,  as  the  eec- 
tton  now  appears,  certainly  Is  not  without 
tome  significance.  It  manifests  a  leglslatlre 
Intent  to  ctve  the  voter  wide  latitude  In  ex- 
ercising the  enffrage  rlf^t,  contrary  to  the 
cont^nUim  of  resp<Hidents.  See  People  t. 
Shaw,  188  N:  T.  493,  81  N.  E.  612, 16  B.  A. 
606;  Bowers  r.  Smith,  Ul  4B.  20  S.  W. 
}01,16L.B.A.764.88Ain.St.  Aep.  481; 
Sanner  t.  I^atton.  16B  IlL  65S,  40  N.  BL  280; 
State  ex  reL  ▼.  DUlon.  32  ITla.  046, 14  Soatb. 
388,  22  Ia  B.  A.  124 ;  UcGraiy  on  Elections, 
1700. 

What  has  been  said  is  amply  sofllclent  to 
Bostain  the  right  exezdsed  in  tbo  tiectlims 
aftffesaid,  and  eliminates  frmn  further  con- 
8ideratl<Hi  all  the  queationB  ralsed'l^  reqiond- 
ents,  except  those  concerning  -  the  necessity 
tor  bills  of  excepdott  before  this  coort  can  ot- 
tertatn  jurlsdlctioD  to  determine  the  Issues 
raised  by  the  pleadings,  and  except  the  fur- 
ther question  raised  by  re^ndents  that  vot- 
ing for  the  ralators  In  the  manner  they  did 
oonstltnted  snCh  marking  or  identiflcatlon  of 
the  ballots  as  chapter  8  of  the  Code  fi>rblds. 
People  T.  Shaw.  188  N.  Y.  498,  81  N.  BL  S12. 
16  I*  B.  A.  606.  not  only  Is  authority  fw  the 
prcqpositioo  stated  In  the  decisions  heretofore 
dted  In  support  of  the  right  of  an  elector  to 
TOte  for  whom  he  pleases,  but  also  for  the 
additional  pn^CKwltltm  that  the  exercise  of 
each  right  does  not  violate  the  provisions  of 
a  statute  prohibiting  such  Identiflcatlon. 

[4]  We  have  examined  all  the  cases  cited 
by  respondents  to  show  the  neceedty  for  bills 
of  exception  to  the  action  of  the  board  of 
canvassers  np<m  the  recount  of  ballots  cast  at 
the  election  hdd  In  the  town  of  Mullens,  and 
find  them  to  bear  on  and  relate  to  sudb  bills 
upon  writs  of  error  in  actions  at  law,  and 
hence  have  no  application  In  cases  of  this 
<duract».  Nor  do  we  see  any  oocastm  for 
8uc3k  a  bUl  In  mandamus  proceedings  now  be- 
fore us. 

[9]  For  tlie  realBons  stated  we  refuse  to 
grant  the  writ  to  Klncaide  and  grant  writs 
to  the  relators  Slzemore,  Perry  0.  Coa^,  V. 
B.  Stover,  S.  M.  Brock,  and  D.  V.  WUh^, 
requiring  the  members  of  the  town  council  of 
the  town  of  Mullens  whose  tenaa  (tf  office  ex- 
pire January  81, 1920,  to  reconvene  as  a  can- 
vassing board  and  recanvass  and  count  all 
the  votes  cast  at  the  dectlon  held  on  January 
1,  1920,  for  relators,  as  such  votes  appear  on 
the  face  of  the  ballots,  wheBur  immediately 
under  the  printed  names  erased  or  on  the 
mar^n  opposite  Qiem,  but  not  ttiose  on  the 
back  of  the  ballots,  and  issue  to  relators  cer- 
tificates showing  the  result  of  the  election, 
prepared  as  required  by  law,  and  otherwise 
cwnply  with  the  mandates  of  the  alternative 
writs  heretofore  awarded  and  served  on 
them ;  and  such  Is  the  order  of  this  court. 


(SS  w.  Tr.  MS) 

EETSTONB  MFQ.  GO.  v.  HINES.  IKteetor 
General* 

(Supreme  Court  of  Appeals  of  West  Tlzginla. 
Jan.  ^,  18200 

(Stillabut  bn  the  OourtJ 

1.  BAii.aoi.D8  ^=»460— OoimAOT  wrra  xitdx- 

VIDUAL   BNFOBCKABIX   UNUBB6   IX  COHTaA- 
VBNEB  PDBUO  BIQHT  OB  PUBLIC  WELFAHE. 
Unless  a  coDtracC  between  a  railroad  com- 
paoy  and  a  private  person  dearly  contravraea 
public  right  or  public  welfare.  It  should  gener- 
ally be  enforced. 

2.  RaILBOAOS  «=^69  — CONTEACT  BKLXAaiNO 

llabiurr  fob  fibs  hot  invaudatbd  bt 
Code. 

A  contract  between  a  railroad  company  and 
a  private  corporation,  whereby  in  consideratioii 
of  the  letter's  rdease  of  the  railroad  company 
of  all  damages  from  fire  that  may  be  set  out 
by  it,  the  railroad  company  agrees  to  build  and 
maintain  a  private  sidetrack  over  its  right  of 
way  and  adjoining  land,  for  the  private  use 
o'f  sucli  corporation,  its  successors,  assigns,  etc, 
is  not  invalidated  by  the  provisions  of  section 
64  of  chapter  &l  of  the  Code,  imposing  certain 
duties  up<m  railroad  companies  in  resiHJCt  to 
removing  dry  grsss  and  other  Inflammable  ma- 
terials from  their  rights  of  way,  and  putting  oat 
fires  thereon  and  on  adjoining  lands. 

8.  Bailboads  <t=>468— Bsleahb  or  UABiLrrr 

FOB  FIBS  BINDS  LESSEB  OF  FABTT  BXQABD- 
LESS  OF  NOTICE. 

And  any  assignee,  leasee  or  under  tenant 
of  Budi  corporation  entering  the  premises  and 
using  and  operating  sodi  private  sidetradt  does 
80  in  subordinatioD  to  the  right  trf  the  railroad 
company  undw  sudL  contract  and  is  bound  by 
the  provisions  thereof  releasing  the  railroad 
company  from  liabili^  for  fires  set  out  I9  it, 
whether  th^  had  actual  notioe  or  not. 

4.  Bailboah  <wi00  BELKAsn  or  uabizjtx 

FOB  FIBB  APPLICABLE  TO  LUMBEB  STOBBD 
ALOna  BXnHBIOH. 

And  though  such  assignee  or  sublessee 
builds  an  extension  to  such  private  sidetrack 
on  land  owned  or  occupied  by  him,  and  along 
whi<^  he  stores  his  lumber  or  other  inflamma- 
ble material,  and  audi  extension  was  built  and 
is  operated  jointly  by  him  and  tiie  railroad 
company  pursuant  to  the  original  contract,  the 
owner  of  audi  lumber  is  bound  hj  tlie  provisions 
of  the  contract  releasing  the  railroad  company 
from  damages  for  fires  set  out  bj  it 

6.  BAXLBOAnS  «s>469  — OomCBAOT  MBMiSMXn 
LIABIXJXT  FOB  Fttx  HOT  VOID  FOB  DDBBU. 

Such  a  contract  between  a  railroad  com- 
pany and  a  private  corporation  entered  into  free- 
ly can  not  be  said  to  have  been  done  under 
duress  rendering  the  contract  void  on  that 
ground,  and  neither  such  corporation  nor  Its 
assigns  or  sublessee  can  avoid  the  contract  on 
the  ground  of  duress  in  its  execution. 

6.  Railboads  <8=»4 60— Release  or  uabiutt 

FOB  FIBBB  does  NOT  COVEB  OB08S  OB  WHJE^ 
FUL  AND  WANTON  NEOLiaXnOE. 

But  such  a  contract  between  a  railroad 
company  and  a  private  corporaticm  will  not 
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ahatin  tte  laflroid  eompany  from  Uablli^  to 
the  oQm  party  to  dw  oontraet,  or  to  ite  as- 
■iKiis  or  «ab-teiuuiti  fbr  cron  or  willful  and 
wanton  negligence  In  faQing  to  eztingnish  fires 
negUgentlj  Bet  ont  by  it,  when  coccdstentlr  with 
Iti  other  datlea  to  the  public  in  the  operation 
<tf  its  tiaiiu,  it  or  its  tndnmeik  mi^  reasonably 
ba  called  vpon  to  do  ack. 

Oertlfled  from'  Circuit  Conrt,  Randolph 

Connty. 

▲cticsi  by  the  K^ttme  Manofactarlng 
Company  against  Walker  D.  Hlnes,  DirectcNr 
General.  A  demnrrOT  to  the  declaration  was 
OTermled.  Defendant  pleaded  tbe  general 
issue  and  filed  special  pleas  over  objection 
to  which  special  replicatiMis  were  rejected. 
On  certified  questloas  based  <«  8U<^  i^ead- 
Ings  and  raliogB  thereon.  Affirmed  in  part, 
and  renned  In  part  and  certlfled  back.  ■ 

SazDDti  T.  Speftti^  of  SSkhiat  for  tfatntlff. 

MILLiBB,  J.  Plaintiff  has  impleaded  de- 
fendant in  an  action  for  damages  for  neg- 
ligently setting  oDt  the  fire  which  It  is  al- 
leged originated  on  his  right  of  way  and 
was  negligently  allowed  to  be  communicated 
to  Inflammable  matter  on  the  adjoining  prop- 
erty occupied  by  plaintiff  and  to  its  Inmber 
and  other  materials  stored  there,  whereby 
said  lumber  and  other  materials  were  wholly 
destroyed  and  lost  to  plaintiff,  to  its  dam- 
age twenty-fire  thousand  dollars. 

In  the  first  count  the  plaintiff  alleges  that 
Its  said  lomber  and  other  iKDperty,  at  the 
time  of  its  destruction,  was  sltoate  at  what 
was  known  as  Todd  Siding,  on  and  along 
that  pOTticm  of  defendant's  railroad  extend- 
ing from  the  city  of  Elklns  to  the  town  of 
Hnttonsrille,  in  Randcdph  County,  and  along 
said  siding  controlled  by  plaintiff,  a  portitm 
of  which  was  then  under  lease  to  plaintiff 
fnmi  J.  C.  McWhorter  and  E.  B.  Alklre, 
whldh  lease  also  gave  plaintiff  the  option  to 
parchaae  the  pnH)erty  so  held  under  lease, 
and  which  said  sidetrack  plaintiff  before 
Bald  lire  and  before  electing  to  purchase  said 
leasehold  had  extended  by  an  addition  there- 
to built  at  its  own  expense,  with  the  knowl- 
edca  and  consent  of  defendant,  and  along 
whldi  extension  Its  int^>erty  so  destroyed  by 
fire  was  at  the  time  situated.  And  In  tUs 
count  as  well  as  in  counts  two  and  three 
It  is  averred  not  only  that  sidd  flre  was  so 
negligently  set  out  in  the  dry  grass,  weeds 
and  other  combustible  material  whlfdi  de> 
fendant  had  ne^igently  allowed  to  aecnmu- 
lata  en  its  right,  of  way,  but  that  tte  com- 
mnnlcatlim  of  said  flre  was  the  result  of'  tbe 
negiigraioe  of  defendant  to  use  a  proper  spark 
uiester  on  his  ei^ine,  by  reason  whereof 
■parka  and  coals  ot  flre  were  suffered  to  be 
emitted  fnno  the  amolceetack  thereof  and  to 
fall  upon  the  Inflammable  material  on  and 
alms  bis  said  right  oC  way  and  to  set  flre 
to  said  material  thereon  and  to  be  communi- 


cated as  aforesaid  to  plalntUTs  mroiterty  de- 
stroying the  same. 

The  fourth  count,  In  addlticm  to  t2ie  neff- 
Ugeat  acts  avored  In  the  other  counts  and 
the  resulting  damages  to  itointUfs  prop«l7* 
further  avers  that  after  tbe  flre  was  so  neg- 
ligently set  out  by  defendant,  his  agents  and 
seorants.  and  said  flre  was  extending  to 
plaintiff's  said  property  and  was  about  to 
consume  tbe  same  by  his  and  their  n^Iigent 
acts  as  aforesaid,  said  defendant  and  his 
servants  who  had  set  out  said  flre,  returning 
on  the  same  train  and  seeing  said  flre  and  ' 
that  it  was  about  to  destroy  plaintiff's  prop- 
erty, and  that  It  could  easily  be  put  out  by 
them  or  by  Uie  passengers  on  said  train,  vol- 
unteering and  reQuesting  said  trainmen  to 
be  allowed  to  do  so,  refused  to  stop  said  train 
and  refused  and  neglected  to  put  out  said  flre 
or  allow  the  passmgers  aforesaid  to  do  so, 
and  so  n^IIgenUy  allowed  plaintiff's  prop- 
erty to  be  wholly  destroyed  and  plaintiff  dam- 
aged as  aforesaid  in  the  sum  of  twenty-flve 
thousand  dollars. 

Defendant's  demurrer  to  said  four  counts 
and  each  of  Uiem  was  overruled.  Where- 
upon defendant  pleaded  the  general  Issue, 
and  over  objection  of  plaintiff  was  allowed  to 
file  two  spedal  pleas,  as  ap^icable  to  and 
constituting  a  defense  to  each  of  the  causes 
of  action  pleaded  and  to  eadi  of  said  several 
counts,  and  wher^  It  is  averred  that  tiie 
sidetrack  and  the  allied  extmslon  thereof 
made  by  [dalntlff  was  built  and  operated  by 
plaintiff  and  dectendant  under  and  pursuant 
to  a  ccmtract  entered  Into  September  3^  1913, 
between  the  Western  Maryland  Ball  way 
Company,  defendant's  predecessor  in  title^ 
and  the  limestcma  Bailroad  Company,  the 
predecessor  In  tttie  of  J.  O.  McWhorter  and 
B.  B.  Alklre,  the  immediate  lessors  of  plain- 
tifl,  and  wherein.  In  the  second  of  said  q;»e- 
dal  pleas,  the  defendant  traces  the  title  of 
the  said  plaintiff  from  Qie  said  Umestcme 
Bailroad  Company  through  one  V*  Q.  Toung. 
trustee,  to  whom  the  said  property  was  con- 
veyed by  said  Limestone  Bailroad  Company, 
and  the  said  McWhorter  and  Alkire  purchas- 
ed at  the  trustee's  sale  thereof;  and  it  1^ 
averred  in  each  of  said  special  pleas  that  In 
the  said  contract  between  the  said  railroad 
companies,  which  was  then  and  at  the  time 
of  said  flre  still  In  force,  it  was  expressly 
stated  and  provided  as  follows: 

"And  said  second  party"  (meaning  said  the 
Limestone  Railroad  Company)  "hereby  releases 
■aid  first  party"  (meaning  said  the  Western 
Maryland  Bailway  Company)  "from  all  daims 
of  whatsoever  character  from  damages  result- 
ing to  the  proiwrty  of  said  second  party" 
(meaning  said  tiio  Limestone  Bailroad  Com- 
pany) "by  reason  of  fire  originating  &om  the 
engines  and  locomotives  of  the  first  party" 
(meaning  said  the  Western  Blaryland  Railway 
Company)  "and  resulting  in  the  burning  or  de- 
struction of  or  injury  to  the  property  of  Ac 
second  jiarty**  Oneanlng  said  the  limestone 
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Railroad  Companr):  "and  eorenants  that  11^ 
(meaniDS  aald  the  limwtone  Bailroad  Gom- 
ponr)  "win  nfit  avert  any  dalma  of  audi  diai> 
aeter  against  firat  purty**  (meaning  said  the 
Western  Maryland  Bailway  CSomimny). 

And  It  Is  also  averred  tlvat  the  said  con- 
tract also  provides: 

"And  the  said  contract  aball  be  binding  npon 
the  8ucce880rs,  heirs,  execators,  administrators 
and  assigns  of  the  respective  parties  hereto." 

And  it  is  further  averred  that  by  force  of 
these  provisions  of  said  contract  defendant 
as  successors  In  right  and  title  to  the  West- 
ern Maryland  Railway  Gomi}any  has  been 
and  is  wholly  relieved  and  discharged  of  all 
demands  set  up  in  said  severar  counts  of  the 
declaration,  of  all  which  plalntlfl  had  notice 
by  the  deeds  of  record  aforesaid  under  which 
It  claims  right  and  title  as  lessee  or  other- 
wise. 

To  these  special  pleas  of  defendant  plaintiff 
tendered  two  special  replications,  which*  u[>- 
on  objection  thereto^  were  rejected  by  the 
court  The  first  of  said  replications  denies 
notice  of  the  contract  and  the  special  pro- 
visions thereof  pleaded  by  defendant,  avers 
that  plalntUTs  lumber  was  not  stored  almig 
die  original  sidetrack  built  by  defendant  pur- 
suant to  said  contract,  bnt  on  and  along  the 
extension  Qiereof  which  was  built  by  plaintiff 
pursuant  to  no  contract  with  defendant,  the 
original  siding  being  then  contri^Ied  by  plain- 
tiff under  a  contract  ct  lease,  which  prop- 
erty was  subsequently  to  the  Are  conveyed  to 
plaintiff  by  its  said  lessors,  and  that  defend- 
ant had  accepted  freight  from  plaintiff  off 
the  siding  so  buUt  by  It 

By  the  second  of  said  replications  the 
plaintiff  averred  that  the  Limestone  Bailroad 
Company  wMdi  had  owned  and  operated  said 
sidetrack  under  said  original  contract  had 
been  cnnpelled  by  duress  to  oiter  into  said 
contract  and  tb&t  the  same  was  not  blhdlng 
m  It,  nor  upon  plaintiff. 

On  these  pleadti^  and  tbe  rulings  of  the 
court  thereon  the  drcutt  court  has  certified 
to  us  the  following  questions : 

"1.  Does  the  waiver  against  negligence  set 
up  by  defendant's  special  pleas  operate  as  a 
bar  to  plaintiff's  claim  for  dfunages,  even  though 
plaintiff  was  not  a  party  to  the  original  contract 
containing  said  waiver  and  had  no  actual  no* 
tice  thereof? 

"2.  la  the  plaintiff  bound  by  the  waiver  set 
up  by  defendant's  special  pleas  if  as  a  matter 
of  fact  the  property  destroyed  by  fire  was  lo- 
cated along  that  part  of  the  sidetnu^  whidi 
was  constructed  Iv  plaintiff  while  it  waa  op- 
erating, under  lease  only,  that  part  of  the  side- 
track  which  was  constructed  under  the  original 
contract  between  the  Western  Maryland  Rail- 
way Company  and  Limestone  Railroad  Com- 
pany? 

"3.  Can  the  plaintiff  (not  being  a  party  to 
the  original  contract)  interpose  the  defense  of 
duress  to  defendant's  plea  touching  said  waiver, 
and  do  tiie  avermenta  of  plaintiff's  special  ssnU- 


catioBS  as  to  said  valvar  eonstltnts  bi  lanr. 
duress? 

**4.  Is  the  waiver  set  up  In  defendant's  spe- 
cial pleas  such  as  would  relieve  him  from  gross 
negligence,  and  do  the  facta  set  up  by  plain- 
tiff in  the  fourth  count  of  his  dedaratlM  amount 
in  law  to  gross  negligence?" 

The  primary  and  fundameaital  Inqtilry  in- 
volved In  all  four  of  the  que8tl(ms  submitted 
la,  can  a  railroad  ocunpeny  by  contracts  like 
the  one  pleaded  In  the  pres«tt  case  absolve 
itself  from  Its  common-law  or  statutory  du- 
ties and  liabilities  and  from  damages  result- 
ing to  others  from  Its  negligence  pertaining 
thereto? 

[1]  The  right  of  private  contract  Is  one 
of  the  highest  Importance,  fbr  nothing  con- 
tributes more  to  the  general  welfare  or  to 
the  liberties  of  the  people  than  freedom  of 
contract  and  unless  a  contract  clearly  con- 
travenes public  r^t  or  public  welfare  it 
should  generally  be  enforced.  Baltimore  & 
Ohio  Southwestern  Railroad  Co.  v.  Yolgt.  176 
U.  S.  498,  505,  20  Sup.  Ot.  885,  44  L.  Ed.  560. 
In  the  present  case  It  la  strenuously  urged 
that  the  contract  pleaded  is  void,  (1)  upon 
grounds  of  public  policy  @)  as  an  attonpt 
by  the  railroad  company  to  avoid  llablUty 
and  (^Ugatlou  Imposed  upon  It  by  sectlcm  54 
of  chapter  62  of  the  Code  (sec.  3518).  But 
the  contract  relates  to  no  duty  or  obligation 
of  the  railroad  company  as  a  public  carrier 
towards  the  other  party  to  the  contract  l*o 
sole  subject  of  the  contract  Is  a  private  sid- 
ing in  the  country  to  aocwmmodate  the  pri- 
vate business  of  the  lessee  company,  whenby 
the  burdens  and  llabllltleB  of  the  railroad 
company  but  for  the  contract  would  be  gen- 
erally increased.  In  such  contracts  the  public 
in  yraeral,  as  a  general  rule,  Is  In  no  wise 
ccmcemed.  Hartford  Fire  Ins.  Co.  v.  Chi- 
cago, M.  &  St  P.  By.  Co.,  176  U.  S.  91, 20  Sup. 
Ct  SS,  44  L.  Ed.  84,  affirming  the  Circuit 
Court  of  -Appeals,  Sanborn,  J.,  70  Fed.  201, 
17  C.  a  A.  62,  SO  li.  R.  A.  193;  Baltimore  ft 
Ohio  SouOiwestem  Bailroad  Co.  v.  Volgt, 
supra;  Quirk  Hilling  Co.  v.  Minn.  &  St  li.  R. 
R.  Ca.  98  Minn.  22. 107  M.  W.  742.  116  Am. 
St  Rep.  SS6;  3  BUiott  on  Railroads  (2d  Ed.) 
p.  S36,  I  1236,  and  cases  cited  in  notes;  33 
Gyc.  1880.  In  barmmy  with  theae  authorities 
we  find  our  own  cases  of  West  Virginia  Pulp 
&  Paper  Co.  v.  Baltimore  ft  Ohio  Bailroad 
Co.,  7B  W.  Ya.  540,  84  S.  E.  334,  and  Wilson 
Bros.  V.  Bush.  Receiver,  70  W.  Ya.  28,  78  S. 
E.  59. 

[I]  Onr  next  Inqnlry  la,  does  Uie  provision 
of  ^  contract  eixonpting  tiie  lessor  teom 
llaUllty  to  the  lessee.  Its  soocessors,  etc. 
In  any  way  rdieve  defendant  from  the  burden 
and  duties  Imposed  by  said  8ectl<m  54  of 
chapter  ffi  of  ttie  Code  (sec.  351®,  so  as  to 
Invalidate  the  contract  on  that  ground  1  The 
first  paragraph  of  this  sectlcm  of  the  Oode, 
corrected  by  ref ermce  to  the  orls^l  act  as 
to  a  sllaht  wror  In  ounctuation.  Is: 
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"Ererr  rallrMd  company  dMlI,  on  rach  part 
of  its  road  as  pajsKs  throach  ferat  land  or 
lands,  subject  to  fire  from  any  eanse,  cut  and 
remove  from  its  rlfht  of  way  alotw  mch  lands, 
at  least  twice  a  year,  all  gram,  bnish  and 
otlier  inflammable  materialSt  and  employ  in 
seasons  of  drought  and  before  vegetation  has 
revived  in  the  spring,  sufficient  trackmen  to 
promptly  put  out  fires  on  its  rigbt  of  way ;  and 
every  person,  firm  or  corporatlim  operating  any 
locomotive  steam  engine  in  this  state  shall  pro- 
vide the  same  vith  netting  of  sted  or  iron 
wire  80  constructed,  and  at  all  such  limes  main- 
tained as  to  prevent  the  escape  of  fire  and  sparks 
from  the  smoke  stacks  thereof,  and  with  ade- 
quate devices  to  prevent  the  escape  of  fire  from 
ash  pans  and  fnrnaoes  whldi  shall  be  used 
on  sadi  locomotives." 

And  a  subseqnrait  provlalon  of  this  section 
ioapoBes  a  penalty  on  the  railways  for  any 
violation  of  the  provisions  thereof.  The  con- 
tract Involved  here  does  not  undertake  to 
absolve  the  railway  company  from  Its  duties 
-and  liabilities  to  the  State  or  public  In  gen- 
eral arising  out  of  this  statute.  Regardless 
of  the  contract  It  remained  liable  to  oth^ 
and  subject  to  Indictment  and  punishment 
for  any  failure  on  Its  part  to  obey  the  law ; 
-the  general  public  was  in  no  way  concerned 
with  the  contract  between  the  railway  conv- 
panics  relied  on  by  defendant  The  same 
principles  should  obtain  In  its  enforcement  as 
in  the  case  of  any  other  contract  This  la 
the  law  of  the  authorities  dted. 

[3]  The  contract  then  infringing  no  rule 
of  public  policy  or  positive  law,  the  next 
Haestlw  Involved  is,  does  It  bind  plalntlif  as 
lessee  In  possession  without  notice  thereof? 
The  special  pleas  aver  notice  to  plaintiff,  and' 
Impute  to  It  notice  by  recorded  title  from  the 
railway  company  to  plalntifTs  immediate  lee- 
sors,  McWhorter  and  Alkir&  As  a  general 
rule  a  mere  sub-tenant  Is  not  liable  to  the 
lessor  for  the  covenants  of  the  lessee  In  a 
lease.  Without  accepting  the  sub-tenant  the 
lessor  can  not  as  a  g^oral  rule  enforce 
against  him  the  cov«iante  of  his  immediate 
lessee;  this  because  of  want  of  privity  of  con- 
tract between  lessor  and  sub-tenant,  and 
because  there  is  generally  a  reversionary 
ri^t  in  the  lessor  of  such  sub-traant  1 
Taylor  on  Landlord  and  Tenant  (9th  Ed.)  p. 
130,  i  lOQ.  There  Is  a  wide  distinction  be- 
tween such  sub-tenant  and  an  assignee  of 
the  original  lease.  Wood  on  landlord  and 
Tenant,  p.  1^  1 94;  CMdman  v.  Daniel  Feder 
-  ft  Co.,  100  S.  a  400.  And  this  role  respecting 
the  rlghtB  of  a  sub-tenant  was  recognized  and 
■  at^Uod  in  the  case  of  Wooldrldge  ft  Son  t. 
Ft  W.  ft  I>.  G.  By.  Co,  38  Tex.  CIt.  App^ 
6S1,  86  S.  W.  942,  whlCh  Involved  a  contract 
somewhat  similar  to  the  one  pleaded  and  re- 
lied on  in  this  case,  and  wliere  it  was  held 
that  Uie  railroad  company  was  not  thereby 
discharged  from  tbia  dalm  a  sob-tenant 
'  Tba  pleadings  in  this  case  do  not  show  the 
t  tmn  of  lease  -nndw  whidi  idaintiff  oocni^ed 


the  premises.  If  the  rule  Invoked  was  pn^ 

erly  applied  In  the  Texas  case,  wUdi  we  do 
not  decide,  there  is  enoogh  difference  between 
Oie  facts  in  Oat  case  and  those  alibied  in 
the  pleadli^  In  Qiis  case  to  differoitlate  the 
one  from  the  oQier.  The  contract  here  by 
Its  terms  was  to  apply  and  Mnd  the  lessee,  its 
successors,  assigns,  etc.  The  railway  c<»n- 
pany  was  {wotected  in  its  contract  against 
liabllttles  about  to  be  Imposed  by  the  new 
conditions  about  to  be  created  under  the 
contract,  and  we  think  that  anyone  entering 
and  using  the  eidetradc  and  adJ(Hnii«  pron- 
Ises  as  plaintiff  Is  alleged  to  haTO  entered, 
was  bound  to  take  notice  of  the  existing  con* 
ditions  and  of  the  rigbt  by  whKA  its  lessor 
or  predecessor  was  occupying  the  railway 
company's  right  of  way,  to  say  nothing  of 
tbB  recorded  title  of  its  immediate  lesson, 
and  that  its  occupancy  most  be  r^arded  as 
being  snbwdinated  to  the  rl^ts  of  ttie 
railway  company  under  the  contract  The 
special  pleas  aver  that  the  extenstcm  ot  the 
sidetrack  by  plaintiff  and  the  snbsequoit  use 
and  operation  by  It  of  said  siding  thus  ex- 
tended was  under  the  terms  and  provisions 
of  the  original  lease  contract  The  rule  of 
our  decisions,  regarded  as  elem^tary,  is 
that  when  the  relation  of  landlord  and  tenant 
has  been  once  established.  It  attaches  to  all 
who  may  succeed  to  the  possession  through  or 
under  the  tenant  whether  Immediately  or 
mediately,  and  the  succeeciing  tenant  is  as 
much  bound  by  the  acts  and  admlralons  of 
hiS/  predecessors  as  If  they  were  his  own. 
Emerick  v.  Tavener,  9  Grat  (Va.)  220,  224, 
B8  Am.  Dec.  217;  Allen  v.  Bartlett  20  W. 
Va.  46 ;  Neff  T.  Ryman,  100  Va.  C21,  624.  42 
S.  E.  314.  Such,  It  serans  to  us,  ought  to  be 
the  rule  applicable  to  the  facts  In  this  case. 
If  not  how  could  a  railroad  company  protect 
Itself?  If  by  subletting,  the  other  party  to 
the  contract  could  at  once  turn  over  the  prem- 
ises to  some  third  party,  as  a  mere  sub-tai- 
ant  he  might  thereby  obtain  all  the  benefits 
without  Incurring  the  burdens  of  his  con- 
tract. 

[4]  The  next  question  Is,  does  the  waiver 
or  release  of  damages  in  the  contract  apply 
to  the  extension  of  the  sidetrack  and  to  the 
lumber  and  other  material  stored  along  sudi 
extension?  The  special  pleas  aver  that  said 
extension  was  made  and  the  same  (grated 
under  and  by  virtue  of  the  said  original  con- 
tract with  the  limestone  Railroad  Company. 
If  so,  the  ccmtract  would  apply  to  that  ex- 
tendon  and  to  the  lumber  stored  along  Oie 
same. 

[I]  In  response  to  the  third  qu^on  cer- 
tified, on  the  subject  ,  of  duress,  we  do  not 
think  this  qnestion  material.  It  can  not 
be  said  that  the' original  lessee  was  under  any 
duress  in  executing  the  contract  The  lessee 
was  not  bound  to  enter  into  the  ctmtract,  nor 
was  the  lessor  in  any  way  bound  to  confer 
on  the  lessee  the  ri^ts  ttiereby  acquired  It 


Digitized  by 


Google 


110 


102  SOUTHEASTERN  RBPORTEB 


(W.Va. 


was  freely  entered  into.  It  Involved  no  con- 
tract of  carriage  or  release  of  liability  there- 
under. The  rli^t  of  the  railroad  CMupany  to 
enter  Into  such  a  contract,  according  to  the 
authorities  already  cited,  la  a  complete  an- 
8wer  to  the  plea  of  duress.  Of  course,  If 
there  was  no  duress  affecting  the  rights  of 
the  original  lessee^  the  plaintiff  cannot  plead 
duress  in  avoidance  of  the  contract 

[I]  The  fourth  question  submitted  Involves 
a  pr(^)08ition  of  more  serious  import  The 
qiedal  pleas  filed  are  goieral  and  to  all 
four  counts.  As  to  the  first  seccmd  and 
third  counts  they  may  be  said  to  present  a 
complete  defaise  to  the  several  causes  of  ac- 
tion pleaded.  But  In  addition  to  the  facts 
pleaded  in  the  first  three  counts,  the  fourth 
oonnt  pleads  facts  which  we  think  amount 
to  gross,  or  willful  and  want<m  negligence. 
To  a  contract  against  such  negllg^ce  the 
law  seems  to  impose  a  bar.  Greenwich  Ins. 
Co.  V.  L.  &  N.  R.  R.  Co.,  112  Ky.  598,  66  S. 
W.  411,  67  S.  W.  16,  56  L  R.  A.  477,  99  Am. 
8t  Rep.  318.  Can  there  be  any  question  about 
the  degree  of  negligence  pleaded  In  the  fourth 
count?  The  last  paragrai^  of  section  64  of 
Chapter  62  of  the  Code  (sec.  362S)  provides 
that: 

'*In  ease  of  Are  on  its  own  or  ndghboring 
laads,  the  railroad  oomtNiny  ■ball  use  all  prac- 
ticable means  to  put  it  oat" 

And  this  statute  makes  It  the  duty  of  en- 
gineers, condnctors.  or  trainmen  discovering 
or  knowing  of  fires  In  fences  or  other  ma- 
terial along  or  near  the  right  of  way  of  the 
railroad  tn  such  lands  to  report  tlie  same  to 
the  first  station  agoit  and  he  Is  required  to 
notify  the  nearest  fire  warden  and  use  all 
means  to  extinguish  the  fire.  Neglect  of 
these  duties  Is  made  criminal  and  punldiable 
as  a  misdemeanor.  Tha  duty  therdiy  Im- 
posed ts  of  greater  magnitude  than  the  duty 
to  remove  the  grass  and  otbw  Inflammable 
materials,  Imposed  by  the  first  paragraph  of 
said  section.  Neglect  of  that  duty  If  it  may 
be  iwovlded  against  by  contract  as  in  this 
caae^  may  result  In  no  damage  to  anyone,  but 
ne^ect  <tf  tlie  duty  pertaining  to  fires  ac- 
tually set  out  and  ^leatoilng  injury  to  prop- 
erty  is  condemned  by  the  prlncii^es  ot  hu- 
manily  and  jnstlcQ  Independently  of  the 
positive  provisifflis  ot  the  statute.  Wood  tm. 
Railroads  (Minor's  Bd.)S- 827.  Tberelssone 
conflict  anumg  the  dedstons  as  to  tlie  prc^ 
er  Impwt  ot  the  ecpressions  "WlUfol  Ne^- 
geneef  and  *^anton  NegUgmoe,*'  but  tho 
exprestfai  "WOIfnl  and  Wantm  Netf^enoe** 


has  found  its  way  into  many  decisions.  4 
Words  and  Phrases  (Second  Ser.)  pp.  ISlfl. 
1817.  And  as  ^ployed  in  eases  of  this  char- 
acter they  do  not  necessarily  include  the  de- 
ment of  malice  and  actual  intent  to  Injnre 
another,  but  Impute  to  the  wrongdoer  a  reck- 
less disregard  of  the  safety  of  the  person  or 
property  of  another,  by  failing,  after  dis- 
covering the  peril,  to  prevent  the  Injury. 
Havel  T.  Minn.  &  St.  R.  Oo.,  120  Minn.  195, 
139  N.  W.  137;  Anderson  v.  Minn.,  St  P. 
&  S.  S.  M.  By.  Co.,  103  Hlun.  224.  114  N.  W. 
1123,  14  L,  B.  A.  (N.  S.)  886.  and  cases  dtedf. 
Lake  Shore  &  M.  S.  Ry.  Oa  v.  Bodemer,  139 
HL  596,  29  N.  E.  692,  32  Am.  St  Rep.  218. 
We  think  these  definitions  define  and  char- 
acterize the  kind  of  negligence  averred  In 
said  fourth  count  In  the  case  of  Plttdbur^ 
0.,  O.  &  St  I*  Ry.  Oo.  V.  Brough,  168  Ind.  378. 
81  N.  E.  67,  12  L.  B.  A.  (N.  S.)  401,  apparent- 
ly  all  the  cases  on  this  particular  qu^ti<m 
are  referred  to  and  reviewed.  See  also  Gln- 
ter  V.  Pennsylvania  Railroad  Co.,  262  Pa. 
474, 105  AU.  824,  3  A.  L.  B.  505,  and  note.  In 
his  special  plea  defendant  offered  nothing 
except  the  contract  to  absolve  him  from  the 
gross  ttegllg«ice  Imputed  to  him  and  his 
agents  and  servants  In  diarge  of  the  train. 
The  principal  case  just  cited  and  those  dted 
and  reviewed  therein  hold  that  as  a  general 
rule  the  primary  duty  of  a  train  crew  Is  to 
their  train  and  passengers.  But  there  is  a 
concessum  in  some,  if  not  all  of  them,  that 
where  this  primary  duty  may  be  discharged 
as  well  as  the  subordinate  duty  Imposed,  the 
latter  duty  also  should  not  be  n^lected.  The 
facts  pleaded,  we  think,  show  ttiat  without 
ne^ect  of  this  primary  duty  the  train  oould 
have  been  stoi^Kd.  and  if  the  members  ot 
the  crew  could  not  bxn  done  so,  their  duty 
was  to  allow  the  passengers  who  vcdnnteered 
their  services  to  allgbt  and  extinguish  the 
fire.  No  rule  of  universal  application  can  be 
formulated.  It  depends  on  the  character  of 
the  train  being  <%terated  and  the  dream- 
stances  attoiding  eadi  case.  Our  condnskm 
is  that  fba  waiver  ideaded  in  defoidant^s 
special  pleas  does  not  present  a  comi^ete  de- 
fense to  the  cause  of  actitm  set  forth  in 
said  fourth  count 

So  far  as  omslstent  huKwitli  we  aflbm 
the  judgment  and  mllngs  of  the  conrt  be* 
low,  but  In  80  Car  as  its  judgment  may  be 
f  ctnnd  biconslstent  wlOi  onr  ccmdosiiHis  here- 
in expressed  we  reverse  the  same,  and  oar 
decision  on  the  questions  propounded  will 
be  certified  ba<k  to  the  court  bdow,  as  pro- 
vided by  tba  statnta. 
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STATE  ex  nL  OLARK  FITZPATRICK, 
UsTor,  at  aL    (fonr  cmm).  (Noi. 

(Suprem*  Oonrt  of  Appeals  of  West  VlrginUu 
Feb.  8,  1920.) 

1.  EzJEOnoNS    «=>268,    250— CANTASHiita 

BOASD  OAirnOT  BEFDBB  CESTXnCATEa  OF 
•    KLECTIOn  OB  IBT  TXTLK  TO  OFFICE. 

A  mimicipal  conndJ,  tittinc  as  a  cauvaaB- 
ing  board  to  canvass  the  returns  of  a  municdpat 
election,  has  no  aathotity  or  jurisdiction  to 
withhold  or  rafoaa  to  issne  to  the  several  can- 
didatM  voted  for  at  aneb  election  eertiflcatea 
Mttinr  forth  accordinf  to  the  troth  aa  diown 
by  aneh  cannsa  the  nnmber  of  votea  rectived 
by  theiUt  or  with  or  without  notice,  to  try 
their  right  or  title  to  the  offices  to  which  on 
the  face  of  the  retoms  such  candidates  appear 
to  bava  Iwen  dected. 

2.  Mahdauus  «=9l4(8),  74(S)— Carvajmoho 

BOABD  If  AT  BB  COICFELLSD  TO  ISSUE  OBBTXTI' 
CATXS  TO  CANDIDATES  BHOWIHQ  VOTES  BS- 
CKIVED. 

When  the  members  of  such  canvassing 
board,  or  a  majority  thereof,  after  canvassing 
the  retoms  of  such  election  and  ascertaining 
the  reanlt  thereof,  neglect  and  refuse  to  iSBoe 
and  transmit  to  the  candidates  so  voted  for 
certificates  showing  the  anmbar  of  votes  receiv- 
ed bj  each,  th^  maj  by  mandanma  be  mqnlrad 
to  reoiwvene  and  disduarge  in  respect  thereto 
the  duties  Imposed  npon  them  bj  law. 

Four  mandamus  proceedlnss  by  tbe  State, 
on  relation  of  O.  B.  Clark,  O.  H.  Meador, 
V*.  H.  Shumate,  and  M.  D.  McMahon.  acalnst 
'J.  B.  Fltqntrick;  Mayw,  and  others.  Per- 
emptory writs  granted. 

IMUon  ft  Nnckidls,  ot  FayettsvUle,  tor  lo- 
Ifitors. 

W.  B.  Bennett,  of  FayetteviUe,  and  J.  M. 
EUis,  of  Oak  HUl,  for  reepcmdents. 


HILIiBR,  J.  At  a  r^olar  municipal  elec- 
tUm  of  tbe  town  of  Scarbro,  in  Fayette  Coun- 
ty, held  January  1,  1920,  tbe  relators  Clark 
and  Meador  were  candidates  on  the  Citizens 
Party  Ticket  for  the  offices  of  mayor  and  re- 
corder, respectively,  and  tbe  relators  Shu- 
mate and  McUahoQ,  along  with  W.  C 
fThompeou  and  O.  W.  Dickson  and  W.  J. 
Scott,  were  candidate^  on  the  same  ticket  for 
tbe  office  of  councUmen. 

At  the  same  election  respondents  Fit^pa^ 
rick  and  Poteet  were  candidates  on  the  Citi- 
asens  Labor  Ticket  for  the  offices  of  mayor 
and  recorder,  respectively,  and  with  them  on 
tlie  same  ticket  respondents  T.  T.  Lewis  and 
Dave  Keames,  with  H.  C  Darlington,  Thom- 
as Sunday,  and  Oat  McCormick,  were  candi- 
dates for  the  office  of  coondlmen. 

"When  the  mayor,  recorder  and  council,  con- 
sisting of  respondents  J.  E.  Fltzpatrlck,  May- 


BTATB  T.  FtTZPATSIOK  HI 
<ioa  8A> 

or,  B.  J.  Smith,  Bsoordtf,  and  T.  T.  Lewis, 
G.  A.  Poteet,  Thomas  Garrett  and  Dave 
Keamca,  met  as  a  canvassing  board  on  Jaa> 
uaxy  7,  1920,  aa  required  by  law,  to  canTass 
tbe  returns  of  said  electloa.  It  was  ascertain- 
ed and  recorded  on  the  minutes  that  on  the 
dttaens  Party  Tldtet  the  relat(»rs  dark  for 
the  office  of  mayor  received  189  votes.  Head- 
er for  recorder  received  184  votes,  and  that 
the  said  Thompson,  Scott  and  McMahon  for 
CouncUmen  each  received  134  votes,  and 
Dickson  and  Kmmate  each  .received  ISS 
votes ;  and  that  on  the  Oitisois  Labor  Ticket, 
the  result  was,  Fltzpatrltft  for  niayor  112 
votes,  Poteet  for  recorder  111  votea,  and 
that  for  conndlmai  Lewis  and  McOormick 
eadL  received  112  votes,  Darlington  and 
Keames  mtSi  HO  votes,  and  Sunday  111 
votes. 

The  altomatlva  writs  and  the  returns  of 
the  several  respondents  thereto,  with  the 
hlblts  and  affidavits  filed,  show  that  after 
having  ascertained  and  recorded  the  result  of 
said  election,  on  motion  of  respcmdeDt  Po- 
teet, seconded  by  Lewis,  an  adjournment  of 
tbe  board  was  taken  until  the  next  day, 
Thursday,  January  8,  the  purpose  b^g,  ac- 
cording to  the  language  of  the  resolnUtHi,  "to 
finish  the  canvasstng  and  rendering  oC  nee* 
essary  certificates." 

When  tbe  board  of  canvasses  met  pur- 
suant to  said  adjournment,  there  were  pres- 
ent, fltzpatrlck,  Mayor,  Smith,  Recorder, 
and  Lewis,  Garrett  and  Poteet,  CouncUmen, 
Keames  being  absoit.  At  Oils  meeting  the 
only  business  transacted  was,  on  the  motion 
of  said  Poteet,  seconded  by  Lewis,  to  order 
that  election  certificates  be  not  Issued  to  re- 
lators Clark,  Meador,  McUahon  and  Shu- 
mate, and  the  said  Scott,  on  the  ground,  as 
the  resolution  declares,  that  they  were  In- 
eligible under  the  statute  to  hold  office,  nils 
motion  was  carried  by  the  affirmative  votes 
only  of  said  Poteet,  Lewis  and  Garrett 

The  Joint  returns  of  Flt^tridt  and 
Keames,  as  do  tbe  Ji^t  returns  of  respond- 
ents Lewis,  Poteet  and  Garrett,  admit  the 
result  of  the  said  Section  as  averred  In  the 
alternative  writs,  and  respondents  all  aver 
that  after  the  board  had  so  canvassed  and 
recorded  the  result  of  said  election  on  Jan- 
uary 7,l«!0,(meW.  A.  Wlngrove,  dalmlngto 
be  a  dtlxen  and  taxpayer  of  Mid  town  of 
Scarbro,  ai^eared  and  filed  a  protest  in 
writing  against  the  Issotng  of  certificates  of 
election  to  said  Clark,  Meador,  McMahon  and 
Shumate  on  Qie  ground  stated  therein  that 
they  had  not  been  assessed  with  nor  paid 
taxes  on  one  hundred  doUars  worth  of  prop- 
erty in  said  town  as  required  by  law ;  and 
also  against  the  issuance  of  a  certificate  to 
said  Scott  on  the  ground  that  he  was  noi  a 
rsldect  of  said  town. 
The  minutes  of  the  board  make  no  mention 
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of  this  protest,  and  nUton  all  admit  that 
Clark  was  not  present  at  elUier  of  said  meet- 
ings; bnt  respondents  Foteet,  Lewis  and 
Garrett  say  that  he  Ms  never  since  then  de- 
nied the  charge  as  to  his  alleged  taellglbillty 
nor  demanded  a  certificate.  Fltxpatrlck  and 
Keames  aver  In  their  return  that  they  never 
voted  against  nor  refused  to  Issue  certificates 
to  the  relators;  that  whoi  the  action  of  said 
board  was  taken  not  to  lasne  certificates, 
Keames  was  absent,  and  Fltapatrlck,  Mayor, 
who  was  presiding  did  not  vote.  They  fnr^ 
ttier  say  that  there  was  no  reason  why  they 
should  have  been  made  parties  to  these  pro- 
ceedings, and  that  the  same  should  be  dla- 
mlaaed  as  to  th^ ;  and  that  ttM  peremptory 
writs  prayed  for  ahoold  be  awarded,  and 
move  the  court  accord!  ogly  to  dismiss  the 
suits  as  to  them. 

Bnt  their  demnrrm  to  Uie  petitions 
and  their  returns  to  the  writs,  the  other  n- 
qiondents  nndertake  to  defend  their  acthm 
In  denying  certlflcates  to  relators,  upon  the 
ground  that  petitioners  do  not  show  them- 
selves qualified  to  hold  said  t^ces,  and  upon 
the  ground  set  forth  in  the  protest  of  said 
Wlngrove^  namdy,  want  of  property  qualifi- 
cations and  omls^ton  to  pay  taxes  t<a  the 
rear  preceding  said  electUm;  and  that  be- 
ing so  disqualified  and  Intflglbte  to  h(d4  the 
the  offloes  to  wlil<di  theiy  were  admittedly 
electedt  Quv  would  be  disQuaUfled  wboi 
awarded  swdi  certtflcates  and  inducted  into 
tMoe  to  sit  In  Judgmrat  oa  thdlr  cases  on  the 
qaestlon  of  their  qualifications  and  eligibili- 
ty ;  and  that  It  was  the  duty  ot  respmdents 
and  their  associates  in  the  council,  nnder  the 
law,  to  continue  in  office  nntll  others  eligi- 
ble and  qualified  should  be  elected  and  quali- 
fied as  their  successors. 

[1]  The  aetlML  of  respondents  In  denying 
to  relat<M«  the  certificates  demanded,  was 
done  as  a  canvassing  board ;  they  do  not  de- 
fend It  as  the  action  of  the  common  council, 
regularly  called  or  Bitting  as  sneh  to  judge 
of  the  election  and  qualification  of  its  mem- 
bers. What  is  sought  to  be  enforced  by  the 
present  wilts  Is  the  plain  ministerial  duty 
Imposed  upon  the  members  of  the  council, 
sitting  as  a  board  of  canvassers,  by  sections 
85.  6S  and  70  of  chapter  3  of  the  Code  1918 
(Code  1913,  107.  91,  92),  namely,  that  aft- 
er canvassing  the  returns  of  an  election  and 
issuing  the  certificates  as  required  thereby, 
they  shall  Issue  and  transmit  to  each  person 
for  whom  votes  were  cast  at  such  municipal 
election  one  of  such  certlflcates  setting  forth, 
according  to  the  truth  as  shown  by  said  can- 
vass, the  number  of  votes  received  by  re- 
lators and  other  candidates  voted  for  at  said 
election.  The  record  shows  that  respond- 
ents, by  the  majority  vote  aforesaid,  refused 
to  obey  the  mandate  of  the  statute  and  nn- 
dertof^  as  a  canvassing  board.  In  the 


sence  of  the  rotors,  and  without  process^ 
to  say  nothing  of  their  want  of  jnrlsdlctimi, 
to  determine  the  question  ot  relators*  rif^ts 
and  Hties  to  the  offices  to  which  they  were 
elected.  Treating  their  action  as  coundlman- 
tc,  we  distinctly  decided  la  the  recent  case 
of  Trunlck  t.  Northvlew,  80  W.  Va.  9.  91  8. 
E.  1081,  that  the  council  to  which  a  member 
has  been  elected,  and  not  some  previous 
council,  Is  the  one  entitied  to  sit  Is  Judg- 
ment on  his  election  to  and  qualification  for 
the  office.  This  holding  constitutes  a  com-* 
plete  answer  to  one  of  the  points  made  in 
the  demurrers  and  returns  of  respondents 
Lewis,  Potest  and  Garrett  So  that  conced- 
ing as  true  all  tliat  th^  say  in  tbsAr  returns 
as  to  the  qualifications  <^  rotors,  they  had 
no  right  or  jurlsdictim  as  coondlmen,  or  as 
a  board  of  canvassers,  to  nndertake  to  de- 
dde  questions  which  could  only  be  presented 
to  and  decided  ttm  tribunal  having  Juris- 
dlcttoi  to  try  relators*  rights  and  tlUes  to 
their  offices.  See^  also^  Martin  t.  Wbite^  74 
W.  Ta.  628,  82  8.  B.  006  ;  9  Baling  Oase 
Law,  p.  U18. 1 116. 

[2]  The  certificates  of  election  demanded 
of  reQxmdents  by  relators  constitute  in  titelr 
hands  the  legal  evidence  of  their  prima  fade 
rii^t  and  title  to  the  offices  to  which  on  tiie 
face  of  the  retoms  tb^  were  elected.  Hav- 
ing failed  to  pecfbrm  tbeir  plain  duty  In  the 
praniseB,  reiqxmdmts  may  be  requited,  ao- 
cwdii^  to  the  alternative  writs,  to  recon- 
vene as  a  board  of  eanvassera  and  complete 
the  performance  of  tb^  ministerial  duty  in 
the  premises.  MtSlnzle  v.  Hatfield,  Mayor, 
77  W.  Va.  508,  613,  87  S.  B.  S79;  Sanders  r. 
Board  of  Canvassers,  79  W.  Ta.  803,  90  S. 
E.  860. 

The  motion  of  re^ondents  Fitzpatrick  and 
Keames,  to  have  the  suits  against  them  dis- 
missed for  the  reasons  assigned,  we  think, 
should  not  prevail.  They  did  not,  as  per- 
haps they  might  have  done,  prepare  and  sign 
proper  certificates  and  deliver  or  tender  them 
to  relators,  nor  do  they  in  their  return  say 
that  before  suit  they  manifested  In  any  way 
their  willln guess  to  sign  such  certificates. 
Apparently  they  accepted  the  action  of  the 
majority  present  and  voting  on  said  reeolu- 
Uoa  as  binding  on  them.  Moreover,  as  we 
do  not  In  suits  of  this  kind,  when  public 
officers  have  acted  in  good  falQi,  award  costs 
against  them,  their  motion  to  dismiss  prch 
sents  questions  of  minor  Importance  to  them, 
and  we  think  the  writs  should  run  against 
all  the  members  of  the  canvassing  board,  in- 
dudlDg  respondents  Fitzpatrick  and  Keames. 

For  the  foregoing  reascms  we  are  ot  vg&n- 
ion  that  respondents  have  presented  no  de- 
fenses to  tiie  alternative  writs,  and  that  per- 
emptory writs  of  mandamus  should  be 
awarded  In  accordance  with  the  alternatlTV 
writs,  and  it  wiU  be  so  wdwed. 
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(86  V.  Vs.  W) 

DTJKHAH  T.  WESTEBN  UNION  TELB- 
GBAPH  CO.   (No.  8866.) 

iSn^roM  Coort  of  Appeals  at  West  Virginia. 
Jan.  27,  l&2a) 

(Si/Uabut  by  the  Court.) 

1.  AOTION  ON  THB  CASK  Osal  MaTTBBS  IIT 
OONFEBSION  AND  AVOIDAXOK  FIOTABLI  UN* 
DEB  OENEBAI.  IBBCT. 

In  an  action  of  trespass  on  the  case,  defend- 
ant may,  witli  few  exception^  prove  under  Qie 
general  inue  matter*  in  conf  eMion  and  avoid- 
ance. 

2.  OklfQBAPHB  AND  TEUPHOIflS  ^966<6) — 

Lawful  oonditioks  of  ooktraot  fbovabu 

vndbb  gknbbal  x8bus. 
In  an  action  of  tort  bronsht  by  the  ad- 
dressee of  a  telecram  for  damages  for  failure  to 
deliver  it,  the  telegraph  company  may  prove  sa 
defense*,  under  the  general  inoe,  any  reasonable 
and  lawful  conditioiiR  of  die  contract  between 
the  company  and  the  sender. 

3.  Teugbaphb  and  tbixphonks  ^954(6)  — 

CONDinOHS  IN  CONTKAOT  AOAinST  I.IA8IIJTT 
BOB  HIBTAEB  OB  NBGLIQEKOB  BKTOND  TAX- 
VAXION  TAUD. 

The  act  ot  Congress  of  Jnae  18,  1910  (U. 
8.  Oanpb  St.  1  8S68),  dedaring  telagnvik  oon- 
panka  to  b«  cunmon  carrlen  and  aabjeet  to 
the  federal  statutes  regulating  intentats  com- 
merce, and  authorizing  them  to  make  a  reas<m- 
able  and  just  classification  of  messages  transmit- 
ted by  them,  into  day,  night,  repeated,  uu re- 
peated, letter,  commercial,  press,  government, 
and  to  charge  different  rates  for  the  different 
dassea  of  messages,  warrants  such  company  in 
bnertliig,  aa  a  condition  ot  Its  eaatraet  vifii 
tbB  aader  of  a  message,  tbat,  in  no  «rant  shall 
It  b«  UaUe  for  damages  "for  any  mistakes  or 
detaya  in  the  transmisBiott  or  delivery,  or  for 
the  nondelivery,  of  this  telegram,  whether  caused 
by  the  negligence  of  its  servants  or  ' otherwise, 
beyond  the  sum  of  fifty  dollars,  at  which  amount 
this  telegram  is  hereby  valued,  unless  a  greater 
value  Is  stated  In  writing  hereon  at  the  time 
the  telegram  is  offered  to  the  company  for 
transmission,  and  an  additional  com  paid  or 
agreed  to  be  paid  baatd  aa.  audi  value  equal 
to  one-tenth  A  one  pa  cent.  thereoL"  Such 
a  condition  is  a  reasonable  regulation  within 
the  purview  of  the  federal  statute. 

4.  mCLKOBAPHB  AND  TELEPHONES  ^S>64{1) — 

Condition  uuxtino  nsa  dbuvzbt  umttb 

VAUD. 

A  oonditloit  In  a  contract  for  the  transmis- 
aion  of  a  tde^un,  preaaiUng  free  delivery 
limlta  to  the  ndim  of  one  n^  in  dties  of 
6.000  pepoiatlai  or  more,  and  to  one-half  mile 
in  smaller  towns;  is  a  reasmahle  regulation. 

6.  Tbimbaphs  and  tbuthones  <t=>64(4)— 

CONDmON  UUITtNO  TXUX  FOB  PBE8BNTA- 

noN  OP  ounc  valid. 
A  condition  In  such  contract  relieving  a  tel- 
egraph oompaiv  from  UaMUty  for  damages,  tin- 
iMB  the  daim  therefor  is  presented  in  writing 
vlthin  00  dB^a,  la  also  a  reasonable  and  valid 
regnlation. 
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6.  TBLEOBAPHB  and  TKLBPSONX8  «=»54(7)  — 
CONDmONP  IN  CONXBAOT  BUnUHG  OTf  AD- 
DBXaSBB. 

All  just  and  reascHiBble  oonditiniB  and  reg- 
nlationa,  prescribed  in  a  contract  between  a 
telegraph  company  and  the  sender  of  a  mesnsge^ 
are  binding  on  the  addressee,  whether  his  acticm 
to  recover  damages  for  breach  of  duty  be  In 
tort  or  in  assumpsit  on  the  contract. 

Brror  to  drcnit  Court,  Wood  Oonnty. 

Action  of  trespass  on  the  case  by  W.  W. 
DuDham  against  the  Western  Union  Tele- 
graph Company.  Judgtment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  cause 
remanded  for  a  new  trial. 

Fitapatxldl;  Ounpbdl,  Brown  ft  Davli;  of 
Hunttngton,  for  plaintiff  in  error. 

S.  0.  Pnmt7,  of  BarrlavUl^  and  Brown  & 
Blizzard,  of  Parkenbnrg,  for  defendant  In 
etxor. 

WILLIAMS.  P.  The  Western  UnioD  Tele- 
grajdi  Company  iwoaecates  this  writ  of  error 
to  a  judgment  recovered  against  it  by  W,  W. 
Dnnbain  In  an  action  of  treepeas  on  the  case 
for  fBllure  to  delirer  a  message  sent  to  him 
at  Paitersbarft  W.  7a.,  over  defaadantfs 
lines  from  Cleveland,  Ohk^  bj  MUdren  * 
Son. 

Said  Dunham  la  an  oil  and  gas  well  driller 
reaidlng  in  Parkerabni^  and  claims  lie  bad  a 
ctmtract  of  employment  with  Mildrra  ft  Son, 
at  $6  per  day,  to  drill  a  gas  w^  for  them  as 
soon  as  they  should  erect  the  rigging  and 
make  the  neceasary  pr^^aratlona  tor  drilling. 
Pnrsaant  to  a  previous  understanding  be- 
tween them,  and  as  soon  as  the  rigging  was 
comj^eted,  Hlldren  ft  Son  ddlvered  to  de- 
fendant at  Its  office  In  Cleveland,  on  the  27th 
of  October,  1914,  the  followInK  telegram,  and 
prepaid  the  diarges  for  the  transmission  and 
delivery  OwreoC  to  plalntltt  In  Parfeersbni^ 
viz.: 

'*W.  W.  Dunham  1724  Oak  Street  Parkers- 
burg  W.  Va.  Beady  to  wort  Thursday  morn- 
ing Pilgrim  Farm  Rtveraide  Drive  north  of 
Kammes.  J.  M.  MUdren." 

The  message  was  not  delivered  to  plaintiff, 
nor  to  any  member  of  his  family  at  his  resi- 
dence, and,  learning  from  another  source 
that  MUdren  &  Son  had  delivered  to  defend- 
ant in  Cleveland  a  message  to  be  sent  to  him, 
about  the  27th  of  October,  he  Inqnlred  at  de- 
fmdant's  office  In  Parkersburg  on  the  4th  of 
November  following,  and  was  handed  the 
message  by  one  of  its  agents.  This  was  after 
7  o'clock  p.  m.,  and  he  left  Parkersbnrg  by 
train  the  next  morning  for  Cleveland.  On 
his  arrival  ttiere  he  learned  that  MUdren  ft 
Son,  having  received  no  reply  to  their  mes- 
sage, had  employed  another  drtUer  la  his 
place,  and  therefore  could  not  cive  him  em- 
ployment. He  was  permitted  to  pran,  over 
defendants  objection,  Hiat  he  made  nnsac- 
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ceasftil  ^rtnrtai  to  obtain  oOur  emsdoyinait; 
Out  Us  cmtract  for  senioe  with  Mlldrat  ft 
Son  wsB  at  |8  per  day  for  the  period  reaxilr^ 
ed  to  drill  the  whl<A  waa  shown  to  re* 
Qulre  40  days;  and  that  the  expenses  of  his 
trip  to  Olerelaud  and  letDm,  Indndlng  bis 
board,  were  He  recorered  Judgment 

for  $249.04. 

C!omplalnt  Is  made:  (1)  Of  the  conrt^s  re- 
Jectltm  of  three  special  ^eas  tendered  1^  de- 
fendant; (2)  the  admission  of  ImKffoper  tes- 
tlm(»iy  over  the  objection  oi  defendant ;  and 
(3)  of  the  glriug  of  certain  Instructions  to 
the  'jury  on  b^lf  of  tbb  idalntlff,  and  the 
refusal  to  give  certain  others  offered  1^  de- 
fendant 

Hi  2]  The  special  pleas  set  np  cwtaln  om- 
dlUmiB,  inlnted  <m  tbe  blank  fbrm  cf  tele- 
gram, mad6  a  part  of  the  contract  between 
defendant  and  the  s»der  of  the  message.  It 
was  not  error.  In  any  event,  to  reject  the  spe- 
cial pleas,  because.  If  the  matters  averred 
yrere  valid  defmses,  they  were  provable  nn- 
der  the  general  Issne.  The  action  Is  trespass 
on  the  case,  wherein  the  general  Issae  Is  "not 
guilty,"  which  Is  merely  a  dmlal  or  traverse 
of  the  facts  alleged.  Lexically  speaUng,  tbe 
Isme  wonld  seem  to  coniBne  the  defimse  to 
SDCh  denial.  Bat,  say  Stephen  and  (Siltty, 
there  has  been  a  relaxation  of  the  rule  or 
prlndi^  similar  to  that  whldi  has  taken 
idace  In  actions  of  assaminlt,  and  now.  un- 
der the  plea  not  gnllty,  deftedant  may  not 
only  contest  the  trath  of  the  declaration,  bat 
(with  cntaln  ens^tloos  not  applicable  her^ 
may  make  any  defenses  that  teDd  to  show 
plalntur  has  no  right  of  action,  altbootfi  they 
are  In  confesrim  and  avoidance  of  the  deda- 
ration.  Andrew's  Ste^un's  Pleading,  }  118 ; 
1  cutty  oa  Fleadlitf,  490 ;  lUdgeley  v.  Town 
of  West  Fairmont,  46  V.  Ta.  446,  88  8.  ID. 
285. 

Defendant  oCtered  no  evidence,  and  at  Che 
condnsloQ  of  plain tUTs  evidence  moved  the 
court  to  ezdude  It,  whkb  motion  the  court 
ovearuled  and  d^^idant  e:(cepted.  D^kmI- 
tlons  of  cwtaln  witnesses  had  beoi  tak^  by 
d^endant  wUdi,  not  being  (tfFered  by  It. 
were  read-by  the  idalntUf,  The  original  t^e- 
gram  was  Idoitifled  by  Hr.  J.  H.  Ulldren,  the 
sendw  of  it,  and  filed  with  Us  d^KWltion. 
On  the  face  of  It  there  aiq>ear  the  following 
words  printed  In  full  face  type: 

"Send  the  following  tele^nun,  subject  to  the 
tonus  on  back  hereof,  which  are  hereby  agreed 

to." 

Tbe  e<H)dltlons  that  an  material  here  are 

the  following: 

'1.  The  compaDj  shall  not  be  liable  for  mis- 
takes or  delays  in  the  transmission  or  delivery, 
or  for  nondelivery)  of  an  unrepealed  telegram, 
beyond  the  amount  receired  for  soiding  the 
same ;  nor  for  mistakes  or  delays  in  the  trans- 
misrion  or  delivery,  or  for  nondelivery,  of  any 
repeated  tdegram,  beyond  fifty  times  the  sum 
received  for  sending  Uie  same,  unless  specially 
valued ;  nor  in  any  case  for  deli^  arising  from 


unavoidable  intermptiim  in  tiie  wwklng  of  !ta 
lines ;  nor  tor  errors  In  cipher  or  obscure  tde- 

grams. 

"2.  In  any  event  the  company  shall  not  be 
liable  for  damages  for  any  mistakes  or  ddays 
in  tlie  transmisaion  or  delivery,  or  for  the  non- 
delivery, of  this  telegram,  wliether  caused  by 
the  negligence  of  Its  servants  or  otherwise,  be- 
yond the  sum  <rf  fif^  dollars,  at  which  amount 
this  telegram  is  hereby  valued,  unless  a  greater 
value  is  stated  in  writing  herem  at  ihn  time 
the  telegram  is  offered  to  the  company  for  trans- 
mission, and  an  additional  sum  paid  or  agreed 
to  be  paid  based  on  such  value  equal  to  one- 
tenth  of  one  per  cent  thereof. 

"4.  Telegrams  will  be  delivered  free  within 
one-half  mile  of  the  company's  office  In  towns 
of  5,000  population  or  Im,  and  within  one 
mile  of  sudi  <^oe  in  oQier  cities  or  towns.  Be- 
yond than  limits  the  company  does  not  under- 
take to  make  delivery,  but  wOI,  without  Uabil- 
i^,  at  the  sender's  request,  as  his  agent  and 
at  big  expense,  endeavor  to  contract  tor  him 
for  sudi  delivery  at  a  reasonable  price. 

"6.  The  company  will  not  be  liable  for  dam- 
ages or  statutory  i^enalties  in  any  case  where 
tbe  claim  is  not  presented  In  wiitiDg  within 
sixty  days  after  the  teUgrsm  is  filed  with  the 
cconpany  for  tranamiariim." 

[t]  TUB  was  an  unrepeated,  tnterstate 
message,  upon  whldi  no  value  was  placed 
other  than  that  stipulated  In  the  condltkms 
printed  on  tbe  ba<^  of  the  telegram  and  re- 
ferred to  In  the  fhce  thereof  as  the  contract 
between  the  sender  and  tbe  defendant  cods- 
pany.  Tba  wrong  complained  df  Is  ite  fiailuTB 
to  deliver  the  message  to  die  sendee^  Mo  ex- 
cuse Is  offered  for  its  neglect  of  duty,  bat  It 
Inslsto  that  Ito  llabiUty  is  limited  by  tlie 
terms  of  the  contract  to  48  coits,  tin  rate 
charged  and  paid  by  the  sender  for  transmit- 
ting the  message,  and  In  no  event  could  its 
liability  exceed  f50.  By  tbe  act  of  Oongress 
of  June  16, 1910  (U.  8.  Oomp.  St.  f  8663),  tel- 
^raph  companies  doing  an  Interstate  busi- 
ness are  dedared  to  be  otnamon  carrtns  and 
subject  to  the  fedeml  stotuto  regnlatinc  in- 
terstate cniwnerce.  The  act  anOioriaes  tbam 
to  dasslfy  messages  Into  day,  night,  repeat- 
ed, unrepeated,  letter,  commercial,  prees, 
government,  and  sudi  othw  dasses  as  are 
just  and  reasonable  and  to  diarge  dUEeroit 
rates  for  the  dlfleroit  ciasses  of  messages. 

Until  Congress  ezerrised  ito  Jurisdiction 
over  t^egiaph  companies  by  the  passage  of 
that  act,  the  states  had  the  right,  under  their 
police  poww.  to  Impose  penalttea  upm  them 
for  neglect  of  duty,  iwerided  tbetr  duty  to 
tile  general  public  was  not  ttierAy  material- 
ly interfered  with.  Western  ITnlcm  TeL  Ob. 
V.  Oomraetdal  HlUhig  Oo.,  218  U.  S.  407,  81 
Sup.  Ot  69^  64  L.  Bd.  1088,  86  U  B^  A.  (N. 
S.)  220^  21  Ann.  Gas.  815;  Western  Unloa 
Tel.  Go.  T.  White,  118  Va.  421,  74  S.  IB.  174. 
But  since  Onigress  has  entered  the  field,  as 
It  had  the  right  to  do  under  the  Intmtate 
commerce  clause  of  the  Owutltntlon,  and  has 
prorided  tor  their  regulation,  Ite  jurisdiction 
Is  necessarily  ezcloslre,  and  supersedes  all 
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Atate  legtelatloii  «  itate  laws  attonptlDg,  In 
any  manner,  to  regnlate  than.  Tb»  states 
•are  bonnd  to  adhere  to  tbe  law  respecting 
th^  leKalattcoi  as  It  Is  fixed  and  determined 
by  tbe  federal  anttuHltiefl.  There  had  been, 
until  recently,  great  diTSislty  of  i^inlon 
among  the  state  courto  respecting  the  prorl- 
sUhis  of  a  contract  by  a  tdegraph  company, 
similar  to  those  here  Inrolved.  some  courts 
holding  them  ytM.  oa  tbs  ground  of  public 
P(dli7,  as  an  attempt  to  protect  Itself  against 
its  own  nefi^lgenoe.  But  tlie  Susffuae  Ocmrt 
of  Qie  United  States,  by  a  recent  dedston. 
has  settled  the  question,  by  holding,  in  effect 
that  such  prOTisIons  are  ralld  and  binding 
under  the  act  of  Congress  to  regulate  com- 
merce above  referred  to.  Postal-Telegraph 
Cable  Co.  T.  Warren-Godwin  Lumber  Oo^  116 
Miss.  060,  77  South.  801,  decided  Decen^r  8, 
1919,  and  reported  in  Adrance  Oplnlras,  pub- 
lished by  lAwyexs  Oo-operatlve  Publishing 
Ctmipany,  dated  January  1, 1920.  That  case 
was  tatoi  to  the  Supreme  Court  of  tbe  Unit- 
ed States  on  writ  of  certiorari  to  the  Su- 
preme  Court  of  tlie  state  of  Hlsidsslpid.  The 
qnestioD  presented  In  the  steto  court  was  <me 
of  damages  for  an  error  In  transmitting  an 
nnzepeated  message,  and,  f(dlowing  an  earli- 
er dedtfon  <tf  ite  own  In  Dldcersoi  t.  West* 
em  Union  TU.  Co.  U4  aflss.  116.  74  South. 
779,  that  court  bdd  Uiat  ttie  proTlslon  of  tbe 
contract,  limiting  the  liability  of  the  tele- 
graph company  to  a  sum  equal  to  the  price 
paid  for  transmlsslm  of  the  message,  did 
not  relieve  it  flmn  liability  toe  the  actual 
loss  oocaeloned  by  Ito  n^ligence,  and  render- 
ed Judgment  for  gl2S.2&  The  8npF«ne 
Oourt  ot  flie  United  States  reversed  the  Judg- 
ment (260  U.  S.  281.  40  Sup.  Ct  09,  64  li.  Ed. 
— ),  and  Chief  Justice  White,  who  delivered 
the  opinion  after  quoting  from  tile  aforesaid 
act  of  cymgnest  wbldi  authorizes  the  classifi- 
cation <tt  mefuagas  Into  «peclfle  caasses,  and 
fnrtbw  into  "an (Si  other  dasses  as  are  just 
and  reawnkablfi,"  and  permlte  difRBrent  rates 
to  be  duirged  for  the  different  dasses  of 
messages,  after  referring  to  said  previa  Ions 
of  tlie  act,  says: 

"It  would  seem  anmlstakably  to  draw  under 
the  federal  control  tbe  very  power  which  the 
constmction  given  l>elow  to  the  act  necessarily 
ezdnded  from  such  control.** 

As  persuasive  authority  In  supped  <tt  his 
ofrtnlom,  the  learned  Chief  Justice  dtes  the 
case  of  <taltra  v.  Western  Unkm  Td.  Ca,  de- 
cided by  tbe  Interstete  Commwie  C<muni»- 
akmt  44  biters.  Cwn.  B.  670.  la  the  conduston 
of  ite  report  in  Uiat  case  the  Interstate  Com- 
meroe  Commission  holds  that  it  was  tlie  in- 
tention of  Congress,  by  the  amoidatory  act 
of  1910,  to  give  said  commission  Jurisdiction 
and  control  ovw  the  "rates  and  practices  of 
Interstete  tdegraph  companies,  as  wdl  as 
tlie  rules,  regulations,  cmidltlons,  and  restric- 
tions affecting  their  interstete  rates;  that 
the  rate  volunterily  used  by  tbe  senders  ot 
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the  message  In  question  was  an  unrepeated 
rate  to  which  was  lawfully  atteched.  as  a 
fnndunental  featere  of  11^  the  restricted  lia- 
bility insisted  uPon  here  by  the  defendant; 
that  the  Omgress  baa  expressly  autharised 
sndi  rates  with  a  restricted  liability  attache 
ed;  that  such  rates  are  not  therefore  contra- 
ry to  public  poU^,  but,  on  the  contrary,  are 
M Tiding  qpcm  all  until  lawfully  dianged; 
and  that  ndOier  the  Intwstete  rates  of  fba 
defendant  nor  the  rules,  practices,  conditions, 
and  restrictions  affecting  those  rates  have 
been  ihown  in  this  proceeding  to  be  unrea- 
Bonable  or  otherwise  unlawfuL"  As  we  In- 
terpret the  opinion  of  the  Suiffeme  Court  of 
tbe  United  Stetes  in  the  case  above  dted  It 
setties  the  question,  not  only  as  to  fba  ezdu- 
sive  Jurisdiction  of  Cimgress  over  the  subject 
of  tntwsteto  uKipsageB,  but  also  as  to  the  va- 
lidity and  Unding  effect  of  the  terms  of  the 
contract  in  this  case,  Umlting  defendant's  lia- 
bility for  negUgmce  In  foiling  to  ddlver  tbe 
message.  Numerous  other  dedslons  by  the 
highest  courts  of  many  of  the  states^  In  bar- 
m<Hiy  with  that  dedslmi.  are  also  dted  in  the 
opinion,  some  of  whidi  are  Western  Union 
Tel.  Co.  V.  BiUsoly,  Ue  Ta.  662.  82  S.  BL  91, 
wfaidi  appears  to  be  one  of  the  first  dedskms 
rendered  aftor  the  passage  ol  the  amendato* 
ly  act  of  June  18, 1910,  and  Oardnw  t.  West- 
em  Union  TeL  CO^  381  Fed.  406, 146  C.  a  A. 
809.  Se^  also.  Western  Unixm  Td.  Ca  v. 
BolUng.  120  Ya.  418,  ftl  S.  EL  164,  Ann.  Oas. 
1918C;  10S6. 

Tbe  valnatiM  placed  upw  a  message  for 
tbe  purpose  of  determining  the  liability  of 
the  telegraph  company  Is  similar,  In  eSMt; 
to  a  valoatlon  agreed  to  by  ttie  sUi^per  of  an 
artide  of  raerchandlae,  fOr  the  purpose  of  fix- 
ing the  liability  of  the  carrier,  In  case  of  Ite 
loss  or  damage,  and  it  has  been  generally 
hdd  that  sndi  an  agreement,  fairly  made,  Is- 
blndlng.  2  Blldiie  oa  Carriers,  pp.  1058^ 
1060 ;  1  Hutchinson  on  Carriers,  |  6,  ih>.  S89- 
380;  a  ft  O.  Ry.  Co.  v.  Rebman,  120  Va.  71. 
90  S.  H.  629;  Adams  Express  Co.  v.  Byers, 
177  Ind.  83,  96  N.  E.  613 ;  Banm  v.  Long  Is- 
land Railroad  Oa  (N.  T.  City  Ct)  108  N.  T. 
Sufrp.  1013. 

[B]  The  sixth  condltlMi  above  quoted,  re- 
lieving tbe  company  from  liability  for  dam- 
ages and  stetutory  penalties,  unless  the 
claim  Is  presented  In  writing  within  60  days 
after  the  telegram  Is  filed  with  the  company 
for  transmission,  I4  sustained  by  the  weight 
of  authority  as  a  reasonable  r^ulatlon.  3 
Sedgwidc  <w  Damages,  |  876;  Jones  on  Td. 
ft  Td.  Cos..  I  886.  One  reasw  Justl^rlng 
sudi  a  providon,  says  Mr.  Jraea,  sectlOD  887. 
'is  found  in  the  multitude  ot  messages  trans- 
mitted, requiring  a  speedy  knowledge  of 
claims  to  enable  the  company  to  keep  an  ac- 
count et  ite  transactlona  before,  by  reasim  of 
their  great  noinber,  they  cease  to  be  within 
their  recollection  and  control.'*  Similar  pro- 
visions In  freight  contracte  are  upbdd.  G 
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ft  a  By.  Oo.  T.  IftiLangUin,  242  U.  S.  142, 
87  Sop,  OL  40,  61  L.  Bd,  207,  aDd  cueB  dted 
In  the  <9lttlcai.  Sixty  days  and  even  a  mndi 
■horter  time  Is  nnlfbrmly  hdd  to  be  reasoi- 
able  in  such  cases.  Jones  on  Tel.  ft  Tel.  Cos., 
i  888.  Sncb  a  proTlstini,  says  Mr.  Jones  (sec- 
tion 886),  does  "relieve  the  company  some- 
what from  being  held  ftir  some  alleged  liabil- 
ity, about  whitih  It  would  be  unable  to  make 
a  proper  and  expedient  defense." 

[I]  Althou^  this  is  an  action  of  tort 
brought  by  the  addressee,  and  not  a  snlt  oa 
the  contract,  nevertheleas  these  conditions 
behig  reasonaMe  regulations,  are  binding  on 
the  addressee  as  well  as  the  sender.  But  the 
decisions  on  this  point  are  In  hopeless  con- 
flict 8<aie  of  the  courts  make  !t  depend  on 
the  diaracter  of  the  actlm  whldi  the  receiver 
of  the  message  happens  to  bring,  holding 
tiiat  in  actions  of  assumpsit,  a  contract  ex- 
ists between  him  and  the  cmnpany.  made  by 
the  sender  as  his  .agent  having  implied  au- 
thority fkom  him.  vnille  tills  is  entirely  l<wl- 
cal,  we  hardly  think  the  rule  should  be  made 
to  depend  on  the  form  of  action.  A  plaintiff 
may  bring  either  tort  or  assumpsit ;  and,  al- 
though his  cause  of  ounplaint  may  be  the 
same  in  ritber  case,  the  measure  of  his  dam- 
ages is  often  affected  by  the  character  of  ac- 
tion. Tbe  present  action  Is  tort,  and  we 
think  the  rule  should  be  applied  notwith- 
standing, for  tbe  reason,  given  in  many  cases 
of  like  character,  that  such  provisions,  when 
reasonable,  are  determinative  of  tbe  com- 
pany's duty  to  the  public,  regardless  of  any 
contractual  relation.  It  should  certainly  be 
held  to  no  greater  degree  of  liability  to  the 
receiver  of  a  message,  nor  liable  under  dlffer- 
oit  conditions  than  it  bad  contracted  with 
the  sender  It  should  be,  when  such  conditions 
are  reasonable.  The  following  aathoritles 
support  this  view:  Sykes  v.  Telegraph  Cio.,' 
150  N.  a  431.  64  S.  E.  177 ;  Telegraph  C3a  v. 
Mellon,  96  Tenn.  66,  33  8.  W.  725;  M.  M. 
Stone  &  Od.  v.  Telegraph  Co.,  31  R.  I.  174, 
76  Atl.  762,  29  U  R.  A.  (N.  S.)  795 ;  RusseU 
T.  Telegraph  Co.,  57  Kan.  230,  45  Fac.  598; 
Telegraph  Co.  v.  Dant,  42  App.  D,  C.  398,  U 
R.  A.  1915B,  685,  Ann.  Cos.  1916A  1132; 
Halsted  v.  Telegraph  Oo..  120  App.  Dlv.  433, 
104  N.  I.  Supp.  1016;  Findlay  v.  Telegraph 
Co.  (a  C.)  64  Fed.  459;  Telegraph  Oo.  v. 
WAxelbaum  &  Oo.,  US  Ga.  1017,  39  S.  E.  443. 
66  U  B.  A.  741 ;  and  Colt  r.  Tel^rat^i  Oo., 
ISO  CaL  657,  63  Pac  88,  (!8  U  S.  A.  678,  80 
Am.  at  Rep.  153. 

No  such  timely  notice  as  Is  stipulated  for 
was  proved,  and  the  suit  was  not  Instituted 
until  nearly  a  year  after  the  cause  of  action 
arose. 

[*]  Provision  No.  4,  prescribing  the  free 
delivery  limit  to  one-half  mUe  from  the  com- 
pany's office  In  towns  of  5,000  population  or 
leas,  and  to  one  mUe  In  larger  dtles  and 
towns,  Is  also  a  reasimable  r^iulation,  and 


therefore  binding  on  boQi  the  sender  and  ad- 
dressee of  the  message.  Jones  on  TeL  ft  Trf- 
Cos.,  I  302.  Bnt  tbe  company  in  tills  Instance  • 
may  Iuts  waived  its  right  to  Insist  upon  this 
provision.  nalntUfs  evidence  tends  to 
iwove  that  tt  liad  hem  defendant's  cnstmn  to 
make  free  delivery  at  his  tdace  and  in  his 
neighborhood,  although  he  teattOed  tlie  dis- 
tance was  a  mlle^  m  a  mile  and  a  quarter. 

Tb»  court  slionld  have  sustained  defend- 
ant's motion  to  wdude  plalntUTs  testimony 
to  prove  a  contract  of  emploj^nt  at  96  per 
day  to  drill  a  w^.  In  view  <tf  the  limited 
liability,  this  evidence  was  Inadmissible. 

It  Is  not  necessary  to  discuss  the  assign- 
menta  relating  to  the  Instructi(m8,  as  the 
opinion  disposes  of  all  Ihe  questions  arising 
thereon. 

Tbe  Judgment  is  reversed,  and  tlie  cause 
remanded  for  a  new  trial. 


OITY  OF  PAREERSBURQ  T.  KANAWHA 
TBAOTION  &  ELEOTBIO  Oa 
(No.  884&) 

(Supreme  Coort  of  Appeals  of  West  Yliginla. 
Jan.  27,  1920L) 

(BpUobut  by  <lie  Court.) 

1.  Stbeet  kailsoads  «»24(4)  —  Uuitioifai. 
rsAncatas  consrsuED  to  BirnrLi  crrr  to 

BASE  rrs  FBBCENTAGS  ON  OBOSS  BBCSIPTS 
WITHOUT  ABAXnOIfT  VOB  LIHBB  BITOND  ITS 
UUITS. 

A  prorlsioa  In  a  franchise  granted  to  a 
street  railway  company  by  a  city  providing  for 
the  payment  of  a  certain  percentage  of  tli>.> 
gross  revennes  of  sadi  street  railway  company 
from  all  of  its  Ums  opsnted  wholly  witiiln  the 
ONporate  limits,  and  eerlUn  otlier  apedfled  lines 
wMch  are  parUy  within  and  pardy  widiont  tho 
corporate  limits,  laoperly  cMistraed,  entidea  tbe 
city  to  receive  the  percentage  provided  in  tho 
contract  upon  the  entire  gross  receipts  from 
such  lines  without  any  abatement  therefrom  be- 
cause of  that  part  of  tibe  specified  lines  which 
ma;  lie  withoot  the  corporate  limits. 

2.  Stbket  BAXLBOASS  ^b24{4)  —  KUIIXOIPAI. 
TKANCHIBB  OOHSTBUBD  AS  OIVINO  CIIT  NO 
UGHT  TD  OOIXSOI  PXBOBBTAaB  OV  nKBIPTS 
CASHED  BKTOBK  TDOE  PBOVXDXD  IN  CONTaACT. 

Where  a  frandiise  Is  treated  Co  a  street 
railway  company  authorizing  it  to  use  certain 
of  the  streets  cA  tbe  dty  in  otxisideration  of 
the  payment  by  tlie  railway  company  of  a 
certain  percentage  of  its  gross  receipts,  and 
said  franchise  provides  that  such  compensatioa 
shall  be  based  upon  such  gross  receipts  begtit- 
ning  at  a  certain  time  in  the  fnture.  die  dty 
will  not  be  entided  to  collect  sodi  fixed  percent- 
age of  the  receipts  of  said  company  earned  be- 
fore die  time  provided  in  the  cMitract  at  \riiich 
sod)  compensadon  dull  begin  to  be  calcnlMed. 
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Appeal  from  Circuit  Court,  Wood  Connty. 

Suit  by  the  City  of  Parkersburg  against  the 
Eanawtaa  Traction  &  Electric  Company  In* 
Tolvlnf  the  constroctlon  of  paragraphs  of  de- 
foidanfa  franchise.  From  the  decree,  the  de- 
fendant appeals.  Modified  and  affirmed. 

Van  mnUe  A  AmUer,  oC  Farkersborft  for 
appellant 

McCluer  tt  McCluer,  of  Parkravburg,  for 

appellee, 

RITZ,  J.  On  Uie  eth  day  of  Angost,  1913. 
the  dty  of  Parken6urg  granted  to  the  Park- 
enborg,  Marietta  &  Internrben  Sallway  Com- 
pany, the  iHredecessor  of  the  defendant  heredn, 
a  certain  franchise  wblch  was  by  the  said  rail- 
way company  accepted  on  the  following  day. 
This  Cran<dilse  by  its  terms  granted  owtaln 
rlf^tB  to  ttie  railway  company  and  Imposed 
upon  it  cortain  (riiUgatiwu  In  oon^dmttl<Hi  of 
the  grant  of  those  rigfatsw  The  controversy 
here  involves  the  coustnictloa  of  paragraph 
"g"  of  section  U,  whldi  Is  as  follows: 

addidoD  to  >ndi  snms  as  are  now  or  her*- 
aft«r  may  be  required  by  law  to  bo  paid  to  the 
city  by  said  railway  company,  the  railway  com- 
pany. Its  miccessors  and  aiwlgna,  shall  pay  to 
the  dtj  annoally,  on  the  1st  day  of  Januazy  in 
each  and  every  year  commencing  January  1, 
1914,  during  the  life  of  this  and  the  franchisea 
held  by  said  railway  company  from  the  city,  di- 
rectly or  indirectly,  for  the  use  of  the  streets, 
which  are  now,  or  whi«4  may  hereafter  be,  oc- 
cupied by  said  railway  company,  the  follow- 
ing percentage  of  Its  groM  reeelpti  from  the 
lines  It  its  snceessors  and  asrigns,  operates 
whaOy  within  the  corporate  limits  as  thv  now 
(>zist,  and  also  including  what  la  known  as 
ttie  South  Side  line,  the  North  End  line,  and 
the  Beecfawood  line,  and  also  from  such  other 
lines  of  the  said  railway  company  that  may  iere- 
after  be  operated  within  the  said  dty  limits,  as 
tb^  now  exist  or  may  exist  at  any  time  during 
the  life  of  aald  franchises  (it  being  understood 
that  receipts  fran  the  railway  company's  inter- 
nrben line  between  the  dty  of  Farkerabnrg  and 
WHliamstown  are  ezduded,  as  foUowa:  1  per 
cent,  annually  for  five  (9)  years  from  January 
1.  1914 ;  2  per  cent,  annually  for  the  next  five 
fS)  yean;  2^  per  cent  annually  for  the  next 
five  (5)  years ;  and  S  per  cent  thereafter  until 
this  franchise  and  the  other  said  franchises 
ei^ire.  Said  percentages  shall  be  calculated 
npon  the  sross  recdpta  from  the  next  preceding 
year's  buaineei.** 

[1]  It  wtU  be  observed  tiiat  ttils  paragraph 
provides  tx  the  paynoit  to  flie  dty  1^  the 
traction  company  of  a  certain  percentage 
of  its  gross  receipts  from  certain  lines  in  con- 
Bidention  of  ttie  grant  of  tbe  right  to  use 
Its  streets,  as  ttierdn  provided.  Sudi  p^ 
cmtage  Is  to  be  calculated  upon  the  gross 
receipts  <tf  the  tractlaii  cwnpany  from  the 
lines  it,  its  successes  and  assigns,  operate, 
whoUj  wltiiln  the  coivorate  limits  as  they  now 
oxlsr.  and  also  Indnding  what  is  known  as 
the  South  Side  lln^  the  North  End  line,  and 
the  Beecbwood  line.  In  order  to  understand 


the  ontroveray  it  is  necessary  to  atsts  that 
the  defendant  c<xnpany  opwates  vrtiat  is 
known  as  Qte  inner  loop  and  enter  locHiH  both 
of  whldt  are  wholly  wltiiin  the  corporate 
limits,  and  then  Is  no  ocmtention  bat  tbat  Qie 
compmsation  required  to  be  paid  is  to  be 
based  upon  the  total  receU>ts  from  these  lines. 
In  addition  to  this  Hie  C(»npany  operates 
what  is  known  as  the  Smitli  Side  llne^  the 
N«tb  Ebd  llnev  and  the  Beediwood  line, 
each  of  which  is  partly  wlQiln  and  partly 
without  0ie  dty  Umita.  It  also  operates  an 
Interorban  line  octrading  trom  Qie  dty  of 
Parkersburg  to  the  dty  of  Marietta,  In  tb» 
state  of  OhU^  which.  It  will  be  observed  from 
the  provlsioa  above  quoted,  is  exdnded  from 
the  calculation.  The  tractlm  company's  con- 
tention  Is  that,  as  to  the  Nmrth  Ebd  line, 
the  SouOi  Side  line,  and  the  Beecbwood  line, 
the  receipts  therefrom  should  be  divided  in 
the  prc^ortion  that  the  mileage  of  each  of 
said  lines  within  the  dty  and  without  the 
dty  bears  to  the  total  mileage,  and  the  dty's 
percentage  catcnlated  only  open  that  part 
thus  determined  to  bave  been  earned  within 
the  dty,  while  the  dtys  cootratlon  is  that  by 
the  language  of  the  franchise  it  Is  entitled 
to  collect  the  percentage  stipulated  upon  the 
total  receipts  from  these  lines,  regardless  of 
whether  they  are  within  or  without  the  city 
limits.  The  defendant  dtes  some  authorities 
to  the  effect  that,  where  a  frandilse  provides 
tor  the  payment  of  a  stipulated  percentage  of 
the  receipts  of  a  street  railway  company  in 
consida*atlon  of  a  grant  to  it  of  the  right  to 
use  the  dty  streets,'  it  will  be  hdd  that  it 
was  the  intuition  to  limit  such  compensa- 
tion to  a  percentage  of  the  receipts  produced 
from  the  lines  operated  under  the  grant,  and 
in  case  audi  lines  are  operated  In  connection 
with  others,  such  receipts  will  be  determined 
by  dividing  the  total  receipts  of  the  com- 
pany between  the  lines  operated  within  the 
dty  and  without  the  city  upon  the  basis  of 
the  miles  of  tr&cSi  operated  Mthin  and  with- 
out, and  the  dty's  percentage  calculated  upon 
the  receipts  thus  determined  to  have  been 
earned  by  the  mileage  operated  within  the 
dty.  Those  dedslons  would  be  pertinent  If 
the  franchise  slmidy  granted  to  the  defend- 
ant, or  its  predecessor,  the  use  of  the  dty 
streets  In  consideration  of  the  payment  of  a 
certeln  percentage  of  Its  receipts.  It  might 
then  be  hdd  under  the  authority  of  the  de- 
dsIcHis  dted  by  the  defendant  that  It  was  the 
intention  of  the  coundl  in  granting  the  fran- 
dilse to  include  only  the  receipts  fr<xn  tracks 
operated  within  the  cl^  limits.  We  cannot 
construe  the  language  used  In  this  franchise 
as  having  that  meaning.  It  wUl  be  observed 
that  the  frandilse  provides  for  Qie  paytnei^ 
6f  the  stipulated  percmteges  npoo  the  lines 
operated  whoUy  within  the  dty  limits.  If  it 
was  the  intention  to  limit  the  onnpoisatlon  to 
a  percentage  of  the  receipts  from  lines  whdly 
within  tile  dty  Umita,  no  fiirtiier  {vovlsion 
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need  bave  been  made,  bnt  ttie  coDtract  goes 
fnrtber,  and  saya  tlia^  in  additton  to  tbe 
lines  cqjerated  within  the  city  limits,  there 
■baU  be  paid  the  same  parentage  upon  the 
gross  receipts  ot  the  other  mentl(med  lines, 
expressing  In  our  view  a  dear  Intention  to  in- 
clude not  only  a  percentage  of  ibe  gross  rer^ 
enne  dvived  tram  tbe  operation  ol  tracks 
within  tbe  city*  bat  a  percentage  ot  the  gross 
revenue  of  tbe  other  lines  menti(Hied  whether 
oitlrely  within  the  city  or  not  3?o  give  the 
contract  the  oonstrtiction  omtended  for  by 
the  defendant  would  make  a  large  part  ot 
the  language  meanin^ess,  and  we  are  not 
to  assume  that  the  parties  when  they  entered 
into  this  omtrftct  did  not  intend  that  all  «f 
the  language  used  by  them  was  to  be  giren 
its  ordinary  meaning.  It  is  ctmtended  that  it 
is  not  to  be  assumed  that  the  city  intended  to 
collect  revenue  from  earnings  of  the  company 
derived  frcnn  lines  outside  of  the  city.  Tills 
argument  is  without  foroe^  for  tbe  reason 
that  this  is  not  revenue  ccdlected  for  tbe  use 
of  streets  or  roads  outside  the  d^,  but  tbe 
consideration  for  this  payment  is  the  use  of 
tlie  dty's  streets  granted  by  tbe  finndiise, 
and  there  la  no  reason  why  tbe  amount  of  tbe 
cwnpensatiai  to  be  paid  fw.  tbe  use  of  these 
streets  cannfM;  be  measured  by  any  standard 
to  which  the  parties  may  agree.  They  agreed 
that  the  amount  of  this  compensation  should 
be  measured  bf  a  certain  percentage  of  tbe 
receipts  from  tbe  lines  wholly  within  tbe 
dty  and  CNtaln  other  lines  partly  within  and 
partly  without  the  dty.  No  reason  is  per^ 
cdved  why  this  could  not  be  dcMie.  It  fur- 
nished a  reasonably  accurate  and  ctRivenient 
means  of  arriving  at  the  compensatlcMi  to  be 
paid.  There  is  no  Inhlbltiou  against  the  par- 
ties setting  up  Budi  a  standard  for  measure 
ing  the  c<»np«isatl<m.  'Hiey  could  have  fixed 
it  as  a  certain  percentage  of  tbe  receipts  of 
railway  lines  entirely  without  the  dty,  and 
entirely  dissociated  from  either  of  the  parties, 
if  they  had  found  such  to  be  a  convenient 
method  of  measuring  what  was  to  be  paid  by 
the  one  party  to  the  other  for  the  use  of  its 
public  streets.  We  think  the  circuit  court  was 
clearly  right  In  the  interpretatkm  giwi  to 
this  language  of  the  contract 

[2]  It  will  be  observed,  however,  that  the 
ctmtract  provides  that  the  compensation  shall 
be  1  per  cent  annually  for  five  years  from 
January  1, 1914;  2  per  cent,  annually  for  the 
second  five  years;  2%  per  cent  annually  for 
the  next  five  years;  and  3  per  cent  thereafter 
until  the  expiration  of  the  franchise.  As  be- 
fore stated,  tbe  frandilse  was  accepted  on 
the  7th  of  August  1918.  The  circuit  court  In 
its  decree  construed  this  franchise  to  require 
the  [myment  of  1  per  cent,  of  the  gross  re- 
ceipts to  begin  with  the  7fh  of  August  1913, 
and  this,  it  la  contended  by  the  defendant 
was  error ;  its  contention  being  that  the  lan- 
guage provides  that  the  compoisatlon  sball 


not  b^n  until  llie  1st  of  Januair.  1914.  It 
serais  to  us  that  this  is  the  dear  language  of 
the  ctmtract  It  £ays  in  so  many  words  that 
the  1  per  cait  annually  shall  run  for  five 
years  fron  tbo  1st  of  January,  1914.  There 
is  abedutdy  no  autbority  In  the  contract  for 
durging  any  percentage  prior  to  that  time. 
Tbe  contract  does  not  specif  tbat  anytbing 
is  to  be  paid  befcve  tbat,  but  it  does  dearly 
say  tbat  tbe  compensation  for  tbe  grant  of 
the  firandils^  so  fbr  as  it  is  made  up  of  a 
percentage  of  the  gross  recdpts,  shall  begin 
from  tbe  Ist  (MC  January,  1914.  fHiis  being 
true,  we  iblnk  it  was  error  to  decree  against 
the  company  for  1  per  cent  of  Its  gross  re- 
celpto  prior  to  January  1,  1914.  It  appears 
from  the  record  tbat  the  amount  of  tbe  gross 
reodpts  tor  the  p^od  beginning  witb  the  6th 
of  August  1913,  and  ending  with  tbe  31st  of 
December,  1914,  was  $175,603J.6.  It  further 
a]M>ears  that  tbe  gross  receipts  for  the  year 
ending  December  31,  1914,  was  $122,227ii4. 
The  court  In  Its  deoee  allowed  1  pa  cent, 
on  tbe  9179,693.16,  or  fl,75&93,  when  It 
should  have  allowed  1  per  cettt  on  $122,227.24, 
or  91,222.27.  Deducting  from  Ibis  tbe 
amount  paid  1^  tbe  ctHupany  fm  that  period, 
to  wit;  91,01X20^  would  leave  a  balance  due 
1^  tbe  company  to  the  plly  for  tbe  year 
ending  December  31, 1914,  (tf  $211.07  instead 
ot  $740.73,  as  decreed;  and  adding  to  this 
interest  to  Ibe  date  of  the  conrtfs  decree^ 
January  27,  191^  would  make  a  total  whldi 
should  have  bem  decreed  of  $262.78  instead 
oC  $927.76. 

We  will  correct  tbe  decree  entered  by  tbe 
drcnlt  court  in  this  regard,  and  as  thun 
modified  affirm  the  same,  with  costs  to  tbe 
appdlant 

^  W.  Va.  891) 
UcEBNZlB  V.  MACKALL.    (Na  8898.) 

(Supreme  Court  of  Appeals  of  West  Tirginia. 
Jan.  27,  1920.) 

(SvUabv*  by  the  Court.) 

Appkai.  ahd  ebbob  «=>648(1)— Evidsncb  not 
consiokbkd  uni-ess  past  ov  becobd  by  biz.i. 
of  exceptions. 
Evidence  introduced  upon  the  trial  Ot  an 

action  will  not  be  eonaidered  upon  a  writ  of 

error,  unless  the  same  is  made  part  of  the 

record  by  proper  bill  of  exceptions. 

I^Tor  to  Circuit  Court,  Hanco<^  Coun^. 

Action  of  unlawful  entry  and  detainer  be* 
fore  a  justice  d  tbe  peace  J.  A.  McKenrte 
against  Nora  Hackall.  Judgmoit  on  a  vo*- 
dlct  fofc  plalntur,  rendered  by  the  drcolt 
court  on  appeal,  and  defendant  brings  enor. 
Affirmed. 

O.  S.  Marshall,  of  New  Cumberland,  for 
plalntur  In  error. 

Hart  &  McKenzi^  ot  New  Cumberland,  for 
d^endant  in  error. 
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BITZ,  J.  This  writ  of  ecTor  brings  here 
for  rerlew  a  judgment  of  the  circuit  cmirt  of 
Hancock  county  in  an  action  of  unlawful  en- 
try and  detainer,  begun  t)efore  a  Justice  of 
the  peace,  and  taken  to  the  said  circuit  court 
upon  appeal.  The  Judgment  complained  of  is 
based  npon  the  verdict  of  a  Jury  in  faror  of 
the  plaintiff,  rendered  by  direction  of  the 
court. 

The  defendant  in  error  calls  oar  attentlfm 
to  tbe  fact  Qiat  the  evidence  taken  npon  the 
trial  in  tbe  dicalt  court  Ib  not  pnqtorly  part 
€t  the  reooTd.  It  aiveais  printed  In  the  rec- 
OTd,  1>at  non^iere  la  there  any  wder  making 
It  part  tbamot,  nor  la  the  same  In  the  form 
of  a  bill  of  exceiftlMis,  nor  la  It  certtfled 
tbe  Judge  trylnc  the  ca8&  Aa  an  Introduc- 
tion to  the  evidence  tbere  ia  a  statement  by 
the  derk  that  tbe  attraney  tvx  Om  plaintiff 
In  error  presented  the  same,  certlfled  by  the 
court  reporter,  and  requested  that  it  be  eoj^ 
led  into  the  record,  wbl<fli  Ibe  deA  did. 
alttiough  he  oertlflea  that  he  finds  no  bill  of 
exceptions  ta  order  of  tbe  court  making  the 
same  a  part  <tf  tbe  record  (tf  tbe  auit  It  Is 
wc^  settled  that,  before  the  evidence  taken 
TMpon  tbe  trial  of  a  case  can  be  otmsidered  as 
part  of  the  record  In  the  appelate  court,  it 
must  be  made  part  Qiexeot  some  propw 
bill  of  excepti<»iB  whicli  must  be  filed  by  a 
Iffoper  order.  Bashar  v.  BaHway  Co.,  78  W. 
Va.  80.  70  S.  B.  1000. 

It  follows,  therefore,  that  we  can  C(mstder 
upon  this  writ  of  error  only  sutii  questions  as 
arise  uptm  the  pleadings  and  the  Judgment 
roidered.  An  examination  of  the  Bununons 
issued  by  the  Justice,  and  of  the  orders  of  the 
court  showing  the  trial  of  the  case  upon  ap- 
peal and  rendering  the  Judgment  complained 
ol,  -discloses  no  ground  for  reversal,  The 
errors  assigned  upon  which  it  Is  sought  to 
bave  a  reversal  are  such  as  require  for  their 
prop«>  determlnatlMi  a  ccmslderatliMi  of  the 
evidence  heard  upon  the  trlaL  This  we  can- 
not da 

The  ideadlngs,  and  the  court's  action  there- 
on, as  shown  by  his  Jndgmrat  and  orders,  dls- 
doslng  no  enror,  fhe  Jndsment  Is  affirmed. 


<S  W.  Va.  4U) 

OAIN  T.  KANAWHA  TRACTION  ft  BLBO- 
TBIO  CO. 

iSnpteme  Goort  of  ,M>peal8  of  West  Tirg^Ia. 
Ian.  27,  10201) 

(Bpttahmi  Iv  *h«  OowrtJ 

1.  CASSnCBB  «=930S(S)  —  Cabsikb  oisobabo- 
niQ  PASSENQEBS  IS  BOUND  TO  HIGHEST  DB- 
OSEB  or  CASK  NOT  TO  8TABT  GASS  WHEN  ANT 
FAB8ENOEBS  ABX  IN  DANOEB, 

It  is  the  duty  of  an  electric  street  railway 
ctMDpany,  in  stopping  its  car  to  let  off  and 
take  on  pawengers,  to  see  that  it  remains 


standing  a  reasouabla  length  of  time  for  them 
to  alight  or  board  it  with  safety,  and  that  none 
of  them  is  in  a  position  of  danger  before  start- 
ing the  car.  In  respect  to  tills  dut^  it  la  held 
to  the  hi^iest  degree  of  care. 

2.  Cabbiebs  «=3320(26)— Reasonabukiss  of 
time  in  stoppinq  to  dibchasas  pabsbkgkbb 
gknekallt  ji7st  qck9ti0n. 
What  is  a  reasonable  time  for  a  street  car 
to  Stop  in  discharging  and  receiving  passengers 
depends  on  the  circumstances  ol  each  particular 
case,  and  is  generally  a  mixed  question  of  law 
and  fact  for  jury  determination. 

8.  TbIAI.  9=>143— NUUEBIOAX,  PBEPOHDSaAnaB 
or  WITNESSB8  DOES  HOT  AUTHOBIZB  A  FSB- 
XUFTOBT  XHSTBUCTTIOn. 

When  &a  qaesdon  at  issue  depends  upon 
conflicting  testimony  of  witnesses,  and  there  is 
no  established  fact  or  circumstance,  determina- 
tive of  the  isBUflk  the  court  Is  not  warranted,  on 
a  mere  nomeiical  prepondKance  of  witnesses 
to  give  a  peremptoty  instructloa. 

4.  Tbial  «s»244(2)  —  iNSTBucnoN  smauira 

OUT  EVIDENCB  IS  PBOPBBZ.T  BBFDBBD. 
An  instruction  calling  the  jury's  attrition  to 
a  partieolar,  onoontrolUng  fact  or  circumstance, 
and  thereby  giving  it  nndoe  promluHice^  Is 
properly  refused. 

5.  Tbiai.  «=> 260(1)— Rkpetition  or  uramro- 

nOHS  UNKEOBSSABT. 

It  la  nnneoessary  to  rqieat  Instruetiona. 

Error  to  Circuit  Court,  Wood  Coimty. 

Action  by  Charles  8.  Cain  against  the 
Kanawha  Traction  &  Electric  Company. 
Verdict  and  Judgment  for  plaintiff,  defend- 
ant's motion  to  set  aside  the  verdict  and  to 
grant  a  new  trial  overruled,  and  it  brings 
error.  Affirmed. 

Van  Tnnkle  ft  Ambler  and  J.  W.  Vender^ 
vort,  an  of  Pai4:er8bu]«,  for  plaintiff  In  er* 
ror. 

Beese  Blizzard,  B.  B.  BUIs,  G.  N.  Bfatheny, 
and  O.  M.  Hanna,  all  of  Parkersboqc  tor 

defendant  In  error. 

WILLIAMS,  P.  This  la  the  second  writ 
of  error  awarded  In  this  case.  A  review  of 
It  on  tbe  former  writ  of  error  is  reported  in 
81  W.  Ta.  631,  OS  S.  B.  88,  and  the  prlndples 
therein  decided  settle  nearly  all  the  guestlonB 
here  presented.  PlalnttfTs  evidence  Is  not 
materially  different  on  the  8ec<Hid  trial  fr<»n 
what  it  was  on  tbe  first,  and,  although  tbe 
defendant  has  Introduced  some  testimony  In 
addition  to  what  It  presented  b^ore,  it  Is 
<xily  cumulative,  and  not  decisive  of  the  is- 
sues ;  hence  It  would  not  warrant  the  court 
to  take  from  the  Jury,  the  peremptory  in- 
struction, which  was  offered  by  defendant 
and  refused  by  tbe  court,  the  questions  eltber 
of  defendant's  negligence  or  plaintilTs  con- 
tributory negligence. 

[2]  In  addition  to  the  Irreconcilable  con- 
flict In  the  testimony,  the  tacts  and  circum- 


*s»For  other  ossw  sw  suns  topic  sod  KET-NUHBEB  In  all  Key-Nunibared  Dlgasts  and  biduss  i 
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stances;  from  whldi  the  alleged  negligence 
of  the  defendant  aa  well  as  the  omtributory 
negligenoe  of  ylalntUE  most  be  determined^ 
are  such  as  to  make  them  mixed  questions  of 
law  and  fftct,  and  therefore  prop^  for  Jury 
determination.  Bowing  v.  Lanark  Fnel  Co., 
65  W.  Ya.  726,  66  S.  E.  200,  29  U  B.  A.  (N. 
S.)  487;  Foley  t.  City  of  Huntington,  51  W. 
Vs.  396,  41  S.  B.  113 ;  and  10  Ency.  Dig.  Va. 
and  W.  Va.  Bep.  p.  414.  Plaintiff  testified  that 
he  was  sitting  near  the  front  eaA  of  the  car 
when  it  st<^^ed  at  WUllamstown,  the  place  of 
his  destination,  and  as  soon  as  the  car  stop- 
ped he  picked  up  his  suit  case,  rain  coat,  and 
umbrella,  and  started  to  the  rear  end  of  the 
car  to  alight;  that,  when  he  got  out  on  the 
platform  and  started  down  the  steps,  he  met 
a  couple  <^  ladles  who  were  getting  on  the  car, 
and  backed  out  of  their  way  to  allow  them  to 
pass  him;  that  as  soon  as  they  passed  him 
be  again  started  down  the  st^,  and  when 
be  was  near  the  bottom,  perhaps  on  the  step 
next  to  the  bottom  step,  the  car  started  with 
a  jerk  and  threw  him  to  the  payement  and 
Injured  him.  He  does  not  say  the  car  start- 
ed with  an  unusual  Jerk,  but  that  it  started 
with  the  usual  Jerk  peculiar  to  all  electric 
cars  cm  which  he  had  traveled;  that  they 
all  start  with  a  Jerk.  He  says  he  walked  at 
his  usual  gait,  "not  so  very  fast  or  not  so 
very  slow."  Two  or  three  witnesses  for  the 
defendant  say  they  heard  some  passoigers 
warn  plaintiff  of  the  danger  of  trying  to  get 
off,  before  he  reached  the  platform,  but 
plaintiff  says  he  did  not  hear  It,  and  one  oi 
them,  Mrs.  Snodgrass,  swears  she  met  him 
in  the  aisle  and  warned  him  that  the  car  was 
moving.  Plahitiffl  is  dull  of  hearing,  and 
swears  he  did  not  hear  the  warning,  if  any 
was  £^ven,  and  he  contradicts  Mrs.  Snod- 
grass respecting  his  location  when  the  car 
started,  and  says  it  did  not  start  until  he 
had  started  down  the  steps  and  was  near  the 
bottom  step.  The  Jury  are  the  sole  Judges 
of  the  credibility  of  the  witnesses,  and  th^ 
had  a  right  to  accept  plaintiffs  testimony  in 
preference  to  that  of  the  other  witnesses. 
Mrs.  Snodgrass  is  contradicted,  as  to  plaln- 
tUTs  location,  not  onljr  by  his  own  testimony, 
but  also  by  tihat  of  the  motorman,  who  says 
that,  be&»e  starting  the  car,  be  looked  back 
and  did  not  see  plaintiff  In  the  aisle  or  on  the 
platform;  that  he  saw  two  or  three  ladles 
in  the  aldftk  and  coold  have  seen  plaintiff  it 
he  had  been  there. 

[S]  This  efridence  tends  to  corroborate 
plaintiff  respecting  his  location  tm  the  st^ 
when  the  car  started.  The  conrt  could  not  take 
the  qne8tl(»  from  tbs  Jury  <»i  the  mere  nn- 
m^cal  preponderance  of  witnesses.  Bar* 
man  t.  AKMlacblan  Fovtt  Co.,  7T  W.  Va. 
48,  86  S.  B.  017.  Mrs.  Snodgrass  was  not  a 
witness  at  the  former  trial,  and  stated,  as 
an  excuse  for  her  absence  that  she  was  sick, 
but  <n  cro88-«xamlnatlon  admitted  she  had 
sot  been  aummoned  to  the  first  triaL  Plains 


tiff's  contention  Is,  as  supported  by  his  testi- 
mony, tliat  the  car  did  not  stop  a  reasonable 
length  of  time  to  allow  Mm  to  alight  in 
safety  by  the  exercise  of  reasonable  dili- 
gence. He  was  then  between  68  and  69  years 
of  age,  Incumbered  with  a  suit  case,  a  rain 
coat,  and  umbrella,  which  no  doubt  tended. 
In  some  measure,  to  Impede  his  progress.  He 
does  not  attnnpt  to  fix  the  length  of  time  the 
car  had  stopped,  otherwise  tlian  by  saying  it 
did  not  give  him  time  to  walk  from  the  front 
of  the  car  back  to  the  platform  and  down 
the  steps  to  the  pavement,  by  the  exercise  of 
reasonable  diligence.  On  the  other  hand, 
some  of  defendant's  witnesses  fix  the  time 
of  the  stop  at  about  two  minutes ;  two  of  de- 
fendant's servants,  the  conductor  and  motor- 
man,  80  fix  the  time.  Defendant's  line 
crosses  the  Baltimore  &  Ohio  Ballroad 
tracks  Immediately  beyond  the  point  where 
the  stop  was  made,  and  the  front  of  the  car 
was  about  10  or  12  feet  from  the  Baltimore 
and  Ohio  tracks  when  It  stopped.  A  rule  of 
the  defendant  company  required  the  conduc- 
tor, before  allowing  his  car  to  pass  over  th& 
tracks,  to  go  before  It  and  see  that  the  way 
was  clear.  He  did  so  on  this  occasion,  and, 
when  he  had  reached  the  center  of  the  tracks 
and  saw  there  was  no  danger,  he  signaled 
the  motorman  to  come  forward.  He  testi- 
fied that  he  assisted  the  passengers  to  ali^t 
and  others  to  board  the  car,  before  going 
forward,  and  that  he  observed  no  one  in  the 
act  of  getting  off  when  he  left  the  car.  The 
car  Is  53  feet  in  length,  in  the  clear,  and,  the 
distance  of  the  front  of  It  from  the  Balti- 
more &  Ohio  tracks  being  12  or  16  feet,  the 
conductor  was  required  to  walk  a  distance  of 
from  65  to  68  feet,  before  he  gave  the  signal 
to  the  motorman  to  start,  whereas  plalptiff 
had  only  to  walk  hardly  the  full  length  of 
the  car,  descend  the  steps,  and  alight  In  the 
same  length  of  time.  But  having  to  stop 
and  move  back  after  he  had  reached  th^ 
platform .  and  started  to  descend  the  steps, 
in  order  to  allow  the  two  ladies  to  pass  him, 
according  to  his  evidence,  and  being  bur- 
dened with  a  suit  case,  rain  coat,  and  um- 
brella may  have  so  retarded  his  prepress, 
that  more  time  was  necessary  for  him  to 
alight  than  was  required  for  the  conductor 
to  reach  the  railroad  tracks  and  signal  the 
motorman,  and  considering  that  the  Jury 
may  not  have  accepted  the  conductor's  testi- 
mony as  tm^  wbonin  he  says  he  remained 
to  assist  the  passengers  off  and  then  others  an 
the  car  before  leaving  It,  which  tl^  had  a 
rl^t  to  do  in  view  of  the  mvu^t  dlscr^ 
ancy  in  his  testimony  <«i  the  two  trials,  tbe 
Jury  were  Justified  in  reaching  the  condu- 
sion,  which  they  evidently  did,  that  the  time 
of  the  stop  was  unreasonably  short 

[1]  The  question  what  Is  a  reasonable 
time,  depends  upon  the  circumstances  of  each 
particular  oase.  It  was  the  duty  of  defend- 
ant's servants  to  exendse  fte  hlf^ieat  degree 
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of  care  to  see  that  its  passengers  were  gtven 
a  reasonable  time  to  alight  and  that  none  of 
them  was  In  a  position  of  danger  before 
BtartiDg  the  car.  There  is  no  established  and 
controlling  fact  or  drcnmstance  to  overcome 
plaintiff's  testimony,  which  is  sufficient  to 
support  the  verdict  As  we  view  it,  the  ques- 
tion at  Issue  depends  solely  upon  confllcth^ 
testimony  of  witnesses.  In  their  brl^,  coun- 
sel for  defendant  lay  much  stress  upon  the 
admitted  fact  that  plaintiff  fell  with  his 
bead  In  the  direction  In  which  the  car  was 
going,  and  the  established  fact,  undisputed, 
that  he  landed  on  the  pavement  from  S  to  10 
feet  forward  of  the  place  where  the  rear  end 
of  the  car  was  before  it  was  started.  These 
circumstances,  they  Insist,  conclusively  show 
plaintUTs  theory  to  be  false,  because  it  con- 
tradicts the  law  of  gravity-  They  insist  that, 
if  plaintUTs  testimony  Is  true,  tiia  feet  would 
have  been  in  the  opposite  direction  and  he 
would  have  fallen  where  the  car  stood.  But 
plaintiff  does  not  say  that  he  was  on  the  bot- 
tom step,  but  on  the  step  next  to  the  bottom,  he 
thinks,  and  In  view  ot  the  fact  ttiat  the  steps 
are  narrow  and  steep,  11  Inches  liigh  and  3 
in  number,  and  protected  on  eitlier  side,  the 
sodden  Jerk  may  have  first  thrown  his  body 
against  the  rear  guard  and  then  forward 
against  the  car,  before  throwing  him  .off,  in 
which  case  bis  body  woald  naturally  be  car- 
ried forward.  This  is  highly  probable,  and 
very  likely  the  theory  entertained  by  the 
Jory  as  a  proper  explanation  of  the  manner 
Id  which  he  fell. 

If  plaintiff  was  so  near  the  bottom  of  the 
ttepB  vrhea  the  car  started  and  thou^t  he 
would  be  subjected  to  greater  danger  by  re- 
maining there  than  to  try  to  step  off,  wheth- 
er he  was  guilty  of  negligence  in  attempting 
to  do  BO  was  a  question  for  the  jury,  even 
according  to  defendant's  theory  of  the  case 
that  he  voluntarily  stepped  off  after  fbe  car 
vas  In  motion. 

The  tonaor  <^inion  in  this  case,  and  the 
prindples  announced  In  Normile  r.  Traction 
Co.,  57  W.  Va.  1B2,  49  8.  B.  1030^  68  L.  B. 
A.  901,  and  Harman  t.  Appalacliian  Power 
Co.,  supra,  determine  most  ot  Hie  Questions 
presented. 

The  principal  argument  in  brief  of  counsel 
for  defendant  Is  based  on  the  refusal  of  the 
court  to  give  a  peremptory  instruction  for 
defendant,  based  on  the  ground,  either'  that 
no  negligence  on  the  part  of  d^endant  Is 
established,  or  that  the  verdict  Is  contrary 
to  the  great  weight  of  the  evidence,  and  these 
ptdnts  we  have  disposed  of.  But  defendant 
complains  also  of  the  gMag  of  platntifTs  in- 
structtons  Nos.  1,  8,  7,  and  8.  The  only  ob- 
jection urged  against  Nos.  1  and  8  is  that 
ttiey  are  abstract.  We  do  not  think  this 
criticism  is  good;  but,  even  If  It  were,  we 
can  clearly  see  that  the  jury  conid  not  have 
been  prejudiced  by  tbem.  Nos.  7  and  8  are 
the  same  as  plaintiff's  Nos.  2  and  8^  wlitdi 


were  given  on  the  forrn^  trial,  with  only  a 
slight  modification  to  answer  the  criticism 
of  them  In  the  former  opinion.  As  given  at 
the  first  trial,  Oiey  told  the  jury  that  It  was 
negligence  to  start  the  car  "without  Warn- 
ing," and  this  court  expressed  the  opinion 
that  the  phrase,  "without  warning,"  might 
have  misled  the  Jury  to  b^eve  that  some 
direct,  personal  warning  to  plaintiff  was  nec- 
essary, and  to  meet  that  criticism  they  were 
amended  bo  aa  to  read,  "without  warn- 
ing of  some  kind."  The  sounding  of  the 
gong  is  the  only  warning  which  def^dant 
gave,  and  the  jury  may  have  bellered,  as 
they  had  a  right  to  do  from  the  testimony  of 
the  motorman,  that  the  starting  of  the  car 
was  instantaneous  after  ringing  the  gong, 
and  therefore  was  of  no  service  to  plaintiff 
as  a  warning,  even  if  th^  believed  it  was 
Bonnded,  which  la  disputed. 

[4,  B]  The  refusal  of  the  court  to  give  de- 
fendant's tostructiona  Nos.  3,  7,  8,  8,  IQ,  11. 
and  14  is  also  assigned  as  error.  All  of  them 
are  fully  covered  by  others  whl(^  were  gtv^ 
except  No.  9,  and  it  was  properly  refused  be- 
cause it  would  have  been  confusing  and  mis- 
leading. It  would  have  told  the  Jury  tliat,  if 
they  believed  the  conducttnr  waited  at  the 
rear  steps  a  reasonaMe  time,  until  some 
passengers  had  gotten  off  and  others  had 
gotten  on,  and  "until  no  other  passenger  was 
apparently  attempting  to  get  off  or  board  said 
car,"  he  had  the  right,  and  It  was  his  duty, 
to  leave  the  car,  and  go  forward  to  the 
Baltimore  &  Ohio  Railway  Ck>mpany'8  tracks, 
and  see  that  the  way  was  dear,  and  "there 
was  no  negligence  on  the  part  of  the  conduc- 
tor under  such  facts  and  drcumstancea  in 
leaving  the  car."  This  instruction  would 
lay  too  much  onphasls  upon  a  single  uncon- 
trollhig  fact  and  thereby  cwfuse  Qie  jury  as 
to  the  main  Issite  The  ctmdDCtor  may  not 
have  been  negllgoit  In  leaving  the  car,  even  If 
he  left  before  any  of  the  passengers  had  gotten 
off  or  <m  It  The  negligence  consisted,  not  In 
leavhag  the  car,  but  In  signaling  It  to  start 
before  plaintiff  had  a  reasonable  time  to 
alight 

The  refusal  of  the  court  to  admit  as  evi- 
dence photographic  copies  of  three  aflSdavlts, 
certified  by  the  Commissioner  of  Pensions  as 
being  photostats  of  originals  filed  in  his 
office,  by  plaintiff  when  he  ai^lled  for  a  pen- 
sion on  account  of  allied  disabilities  r»- 
salting  from  mllitaty  s»vice  In  the  Civil 
War,  Is  complained  €X.  They  were  offered 
to  contradict  plaintiff's  testimony  respecting 
the  nature  and  severity  of  the  Injury  com- 
plained of,  as  resuitli^  from  defendant's  neg* 
llgence.  On  cross-examination  he  admitted 
making  the  aflSdavlts,  and  defendant's  coun- 
sel questioned  him  at  length  respecting  t2ie 
matters  therein  alleged.  Tbey  would  have 
tended  to  prove  no  more  than  plaintiff  ad- 
mitted; hence  It  was  not  error  to  exclude 
them. 
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For  tbe  foregolnc  reuons,  the  court  prop- 
erly orerroled  deCendantfa  motion  to  set 
aside  tbe  TWdlct  and  grant  It  a  new  trial, 
and  we  affirm  tbe  Judgment 


(86  W.  Va.  421) 

8TATB  ex  rd.  BOBTTB  t.  NBWUAN,  P<^ce 
Judge.   (Na  4040.) 

(Snpreme  Court  of  Appeals  of  Wett  misinla. 
Jan.  27,  1920.) 

(BvUabiu  bv  ike  Comi.) 

1.  Pbohibition  «=?13 — Writ  will  not  qo 
aqaihst  tbxal  judqb  wnxbb  coukt  ik 
wmoH  JUDGHEnr  was  behdbbbd  dou  hot 

ATTKUFT  Ama  AFPKAI.  TO  BnTOBCS  II. 

When  the  Judgment  ttf  an  InCerior  oonrt 
whldi  ii  aOeged  to  have  exceeded  the  bounda  of 

its  Jurisdiction,  in  taklog  cognizance  of  a  case 
and  renderii^  the  judgment,  has  been  trans- 
ferred to  another  court  br  an  appeal,  and  the 
court  in  whi(di  the  Judgment  was  rendered  no 
longer  attempts  te  enforce  it,  the  writ  of  pro* 
hibitioQ  will  not  be  awarded  against  tbe  Jodge 
tbereot 

2.  PsoHiBinoif  <9=>1S— Wbtt  will  nor  ao  to. 

SEVIKW  JUDICIAL  PBOCEBDIITQ  THAT  HAS 
■HDED. 

Prohibition  is  a  preventive  remedy,  and  can- 
not be  soccessfnlly  invoked  for  review,  annul- 
ment, resdsaion,  or  at»ogation  of  a  Judicial  pro- 
ceeding that  has  been  tidly  completed  and 
ended. 

Original  pnAlUHon  by  Hie  State,  on  Oie 
relation  of  H.  O.  Boette^  against  L.  D.  New- 
man«  FoUoe  Judge.  Rule  dletibargedt  and 
writ  refused. 

H.  H.  Damall  and  F.  W.  Biggs,  both  of 
Huntingtan,  tac  relatcv. 

O.  J.  De^an,  of  Hnntlngtm!*  fm:  req»nd- 
cnt 

POFFBNBARQBB,  J.  [1,2]  The  reUef 
aooght  here  la  problbitl<Hi  of  enforcem^it  of 
a  judgment  founded  ui>on  a  charge  and  con- 
viction ol  Tiolati<M3  of  a  Sunday  closing  ordi- 
nance of  the  dty  of  Huntington,  up<m  the 
ground  of  alleged  invalidity  of  the  ordinance, 
it  being  contended  that  the  passage  thereof 
was  an  act  in  exceaa  at  tbe  powers  vested  in 
the  dty  by  Its  charter,  at  the  date  of  its  pa»- 
sage. 

As  the  plaintiff  here,  before  the  filing  of  his 
petition  or  award  of  the  rule,  took  an  appeal 
from  the  judgment  rendered  by  the  respond- 
ent, tbe  Judge  of  the  police  court  of  tbe  city 
of  Huntington,  to  the  comraoo  pleas  court 
of  Cabell  county,  whereby  the  claim  of  Juris- 
diction of  the  former  court  over  the  proceed- 
ing and  the  Judgment  was  terminated,  the  writ 
cannot  be  awarded,  nor  can  any  of  the  nu- 
merous Questions  argued  be  decided  <m  thts 
application.   Prohibition  never  goes  to  undo  a 


tMng  that  has  been  oomi^etely  done  and 
ended.  Hall  t.  Norwood,  Sldeifln,  165;  Unit- 
ed States  T.  Hoffman,  4  WaU.  168. 18  Ed. 
364;  Hull  Shasta  Goouty  Superior  Court, 
63  Oal.  170;  Spelling,  Extraordinary  Re- 
lief 1 1720.  By  the  appeal,  the  case  was  ochu- 
pletely  withdrawn  from  ttie  actoal  m  pretend- 
ed Jurisdiction  tO.  the  police  Judge,  and  his 
functl<His  in  tbe  matter  had  thai  been  fully 
performed  and  ended.  Dunbar  t.  Dunbar,  S 
W.  Va.  667 ;  State  v.  Harness,  42  W.  Va.  414, 
26  S.  E.  270;  UcLautfilin  t.  Jann^,  6  Grat 
(Va.)  60d.  He  la  now  powerless  to  enforce  his 
Judgment  and  it  would  be  futile  and  idle  to 
prt^iiblt  him  from  performance  of  an  act  he 
cannot  do  and  Is  no  longer  attcanptlng  to  do. 
The  case  is  now  wholly  In  the  hands  of  an- 
otho-  court  agiUnst  which  no  writ  is  sought. 
For  all  that  appears  faer^  It  may  reverse  Qie 
Judgment  and  dismiss  the  proceeding. 

For  the  reason  stated,  the  role  will  be  dis- 
charged, and  the  writ  refused. 


(66  W.  Va.  «0) 
LEMMON  V.  SCAOGS.    (No.  3886.) 

(Supreme  Court  of  Appeals  <A  West  Tiigfaila. 
SUk  8,  1820;) 

(BiflU^  »y  ike  OourL) 
Taxation  ^s»628,  688,  784(7)— Dncnrqincm 

LIST,  UKLK88  BWOBN  TO,  VOID  AHD  VKBIFIOA- 

TlOir  ON  FOLLOWINO  OAT  IB  OF  NO  EPFBCT. 

A  ddinquent  list- of  lauds,  to  be  valid,  must 
have  tbe  affidavit  of  the  sheriff  thereto,  required 
hy  statute,  when  acted  on  by  the  county  court ; 
otherwise  the  tax  sale  and  deed  depending  there- 
on are  void ;  and  such  fatal  defect  is  not  cured 
by  the  action  of  the  cSion  in  verifring  such 
return  on  a  sabseqaent  day,  after  tbe  court  has 
adjourned. 

Appeal  from  CSrouit  Court,  Wayne  County. 

Suit  by  R.  B.  Lemmon  against  Fisher  F. 
Scaggs.  From  a  decree  In  favor  of  defaidant, 
plaintiff  appeals.  Berosed  and  remanded, 
with  directions. 

Dillon  ft  NncfcoUs,  of  Fay^tevllle,  for  ap- 
pellant 

J.  M.  Rlgg,  of  Wayne^  and  Meek  &  Ren- 
shaw,  (tf  Huntington,  for  ejfiftdleis. 

MILLER,  J.  The  object  of  '^alntUTs  bill 
is  to  remove  as  a  cloud  up(»i  his  tlQe  to  lots 
numbered  twenty-four  (24)  and  twraty-flve 
(25)  In  tbe  town  of  Westmorland,  Wayne 
County,  a  certain  tax  deed,  made  by  Sam  J. 
Grum,  derk  of  the  county  court  of  said  coun- 
ty, to  the  defendant  Fisher  F.  Scaggs,  dated 
December  12,  1917,  recorded  In  Deed  Book 
Na  105,  page  876,  which  lots,  the  bill  alleges, 
the  sheriff  of  said  county,  on  December  U, 
1 1916,  pretended  to  sell  as  ddlnqnent  for  the 
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noD-payment  of  the  taxes  thereon  for  tbe  year 

1914,  and  at  wUcti  sale  the  defendant  Si^gs 
was  the  pmchaaer  thereof  for  the  anin  of 

«7.08. 

Several  grounds  for  rdief  are  all^^ed  and 
relied  on,  the  first  and  foremost  of  whldi  la, 
that  there  was  no  delinquent  return  by  the 
Rheriff  of  said  county  for  the  year  1914  war- 
ranting the  sale  and  cooveyajice  of  said  lots 
for  the  taxes  charged  and  diarseahle  there- 
on for  that  year. 

The  delinquent  list  referred  to  and  exhib- 
ited with  the  bill,  and  alleged  therein  to  be 
void,  and  the  only  oae  relied  on  by  def^dant 
as  the  hasla  of  his  right  and  title  to  said  lots, 
parports  on  Its  fitce  to  have  been  sworn  to  by 
Jcdm  S.  BlUups,  Sheriff,  June  26,  1915.  The 
delinqneot  list  called  tor  and  allowed  by  the 
order  of  the  county  court  entered  June  25, 

1915,  was  me  purporting  to  have  been  then 
swdtn  to  by  Blllnps,  Sheriff,  and  three  of  his 
deputies.  The  order  of  the  county  court,  en- 
tered June  26, 1915,  is  as  fcdlows: 

"At  a  spedal  session  of  the  Oounty  Court  of 
Wayne  Coonty,  West  Virginia,  held  at  the 
Court  House  thereof  on  Friday,  Jane  25,  1916. 
B.  S.  Sanaom,  President,  C.  H.  Fnley  and 
H.  W.  Thomiwon,  Gcmunlssioners. 

"This  day  the  Court  completed  Its  examina- 
tion of  the  list  of  real  estate  and  personal  prop- 
ert7t  dellnqaent  for  the  non-payment  of  taxes 
thmcm  for  the  fiscal  year  of  1914,  verified  by 
the  affidavit  of  Jokn_B.  BUlvpt,  8.  W.  C.  and 
Jmmet  "WiOiam*,  Robert  Adkint  and  Battley 
Fergiuoii,  At«  Depuiie»,  appended  thereto  which 
said  list  bdn^  found  correct  is  therefore  allowed, 
a  reeapitulatitHi  of  wbidi  Is  as  foUom." 

Bat  the  record  contains  no  recapttolatloiL 
Immediately  after  this  order  is  the  following : 

"Ordered  that  this  court  do  now  adjourn  until 
Monday,  July  6, 1915." 

A  deUnqnoit  list  snc^  as  Is  called  fbr  by 
said  (ffder  of  June  S5,  1916,  has  not  been 
pzxtdooed.  Tlie  ddizuiuait  list  purporting  to 
hare  been  sworn  to  by  aaid  BiUupe^  Sheriff, 
on  June  20,  1915,  has  endorsed  on  it  1^  the 
cl«k  tlie  fcUowing: 

"West  Virginia,  SS:  At  a  County  Ooort  held 
for  the  County  of  Wayne  at  the  Court  House 
thereof  on  Saturday  the  26th  day  of  June,  1915. 
Oliis  dMy  John  S.  BUlups,  Sheriff  of  this  County, 
presented  to  the  Court  a  K»i  <tf  reoi  euiate  tonkSi 
i»  improperly  pUtoed  on  tht  AttoBtor  Booka  or  m 
net  oMwrtomi&Ie  with  the  amount  of  Taaea 
eftanred  on  tuoh  property  for  the  year  1914. 
Verified  by  bis  affidavit  thereto  appended,  which 
said  list  being  examined  the  Court,  and  found 
to  ba  correct  Is  tber^re  allowed.  ,A  copy. 
Teata:  Sam  J.  Cniia,  Clerk  of  Conntr  Coart" 

But  as  tbe  recwd  shows  tlie  conrt  adjourn- 
ed on  June  %  to  July  6,  after  ccmsidering  a 
ddinqnait  list  tten  before  it,  and  idoitlfled 
as  baTlng'  been  swwo  to  1^  Blllnps  and  Us 
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three  deputies,  manifestly  Oie  court  was  not 
In  session  on  June  26,  and  if  It  could  have 
been  the  order  Just  referred  to  shows  no  ac- 
tion on  a  delinquent  list  As  a  matter  of 
fact  the  record  shows  that  no  such  order  as 
purports  to  be  endorsed  and  attested  by  said 
derk,  nor  any  order,  was  entered  by  the  court 
on  June  26,  1915.  A  certified  copy  from  the 
Auditor's  Office,  corresponding  with  the  rec- 
ord of  the  county  court,  shows  no  delinquent 
return  from  said  county  for  the  year  1914 
sworn  to  on  or  before  June  25, 191B,  and  the 
sheriff  on  flie  witness  stand  swears  that  the 
rethm  purporting  to  have  been  verified  by 
him  on  June  26, 1915,  is  the  only  me  made  up 
and  returned  by  him.  So  that  taking  the  rec- 
ord as  presrated,  we  must  hold  that  if  the 
delinquent  return  relied  on  was  actually  be- 
fore the  county  court  on.  June  25,  1915,  and 
the  court  then  undertook  to  act  thereon,  when 
It  was  not  sworn  to  1^  Blllupa  nor  by  Blllnps 
and  his  deputies  as  stated,  this  was  a  grave 
omlssim. 

But  does  ttiis  omis8i<m  amount  to  a  mere 
error  or  Irre^larlty,  curable  after  deed  by 
section  25  (sea  1064)  of  chapter  81  of  the 
Code?  We  think  not 
.  We  have  heretofore  decided,  not  once  but 
thrice  at  least  that  a  list  of  delinquent  lands 
must  have  the  affidavit  required  by  statute 
when  acted  on  by  the  county  court,  otherwise 
the  tax  sale  and  deed  resting  on  It  are  void. 
Plaster  v.  Harmon,  70  W.  Va.  684,  74  S.  £. 
906;  Wilkinson  v.  Unkoas,  64  W.  Va.  206,  61 
S.  B.  152;  Devlne  v.  Wilson,  63  W.  Va.  409, 
60  S.  E.  351.  The  fact  that  the  dellnqurat  list 
may  have  been  sworn  to  by  the  sheriff  the 
day  aft^  the  order  and  action  of  the  count? 
court  therecm  is  as  fatal  to  the  validity  of  the 
return  aa  if  sworn  to  a  month  or  more  after 
stich  action.  The  statute  must  be  substan- 
tially complied  with  before  such  action  Is 
taken.  A  return  not  so  sworn  to,  is  no  re- 
turn. Without  a  valid  return  no  title  passes 
by  the  subsequent  proceedings. 

As  the  ccMidusion  reached  on  the  delinquent 
return  is  conclusive  of  the  rights  of  {daintlff, 
we  think  It  unnecessary  to  re^ptmd  to  the  sev- 
eral other  questions  presented  and  argued. 

We  are  therefore  of  oi^lm  to  reverse  the 
decree  below,  and  to  remand  the  cause  with 
directions  to  aaoortain  the  amount  of  the  taxes 
paid  tgr  defendant  for  aaid  lots  at  aaid  tax 
sale,  and  all  taxes  paid  by  him  on  said  prop* 
er^  dnoe  then,  togetho-  witlt  the  costs 
any  survey  and  rcsHHrt  made  to  the  derk  of 
Oie  oonnty  court,  with  Intoeat  thereon  as 
provided  by  law,  and  upra  tlie  payment  there- 
of by  ^intiff,  as  pn^Msed  and  tendwed  by 
bis  bill,  to  caned  and  set  aside  as  a  doad  on 
his  title  the  tax  deed  ccnnplalned  and  to 
award  him  a  writ  of  poBsessi<m,  if  possessloa 
has  been  acqntred  by  defendant 
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PATTOir  T.  KOHEB  at  al.   (No.  8862J 

(Snprema  Conrt  of  Appeals  of  W«it  ^tglnla. 
Feb.  8.  1920.) 

(BifUahua  hf  fk€  Court,) 

"L  COUBTB  «=>18— QUTETlITa  TITL«   «=>31  — 

State  icat  dktbbhinb  titlb  or  nonbsbi- 

DIHT  TO  UU.TT  AND  PBOTZDB  UTBODS  lOB 
nCPABTmo  HOTIOI. 

Tb»  feneral  emtnri  poaaeMed  by  the  atate 
orer  property  witUn  ita  bordera  cairka  with 
it  the  power  through  its  courti  to  protect  titles 
to  land  situated  therein  asroinat  the  claims  of 
nonresidents  upon  whom  it  is  impossible  to  ob- 
tain personal  Service.  Though  the  state's  pro- 
cess goes  not  out  beyond  its  borders  to  bring 
the  person  of  a  nonresident  within  its  jurisdic- 
tion, ;et  it  ma7  determine  the  extent  of  tiis  title 
to  real  eatato  within  Ita  limits,  and,  for  the 
purpoae  of  such  determination,  may  provide  any 
reasonable  methods  of  imparting  notice. 

2.  QmBTZMO  TTTLB  ^3>81,  02— OlBOUXT  OOUBT 
HAT  DBIIBMim  TTTIX  TO  LAND  AS  AOAIN9T 
HOIfUSIISlIT  OBRnDAira  AHD  OXAHX  MELLET 
BT  DBCBSB  Zir  >BU. 

The  drenit  court  of  tha  conn^  wherein  the 
land  lies  has  jurisdiction,  on  order  of  puUlca- 
tion,  to  hear  and  determine  the  claim  of  a  plain- 
tiff that  a  nonresideiit  defendant  holds  title  to 
such  land  as  trustee  for  the  benefit  of  the  plain- 
tiff and  subject  to  his  right  to  have  conveyance 
thereof  made  to  bim  pursuant  to  the  agreement 
alleged  to  exist  between  them.  And  if,  upcm 
full  and  satisfactory  proof,  it  daterminea  the 
Tight  to  exist  as  jdahitiff  aUegei^  the  eonrt  may 
grant  relief  by  a  decree  In  ^  nature  of  a  de- 
cree in  rem,  appointing  a  q>edAl  eomsdssionar 
to  convey  the  legal  title. 

S.  Afpeabahgb  «b»19(8)  —  AppsAuncE  to 

CHAUxnGK  JDBXBDIOTXOn  IS  HOT  A  8UBUIS- 
BION  TO  JURISDICTION. 

A  defendant  who  appears  in  a  cause  for  the 
special  purpose  of  making  a  moUon  challenging 
the  jurisdiction  of  the  court  in  which  such  cause 
is  pending  does  not  thereby  submit  to  such 
jurisdiction,  whether  his  motion  does  or  does 
not  prove  to  be  well  fbonded. 

An>eal  from  Circuit  Court,  Ohio,  County. 

Proceedings  by  T.  H.  Patton  against  O. 
Ward  Eicber  and  others  to  quiet  title. 
The  bill  was  dismissed  for  want  of  Juris- 
diction, and  plaintiff  appeals.  Reversed  and 

remanded. 

Hubbard  &  Hubbard,  of  Wheeling,  for  ap- 
pellant. 

J.  M.  Rltz,  of  Wheeling,  for  app^ees. 

LYNCH,  J.  This  writ  prosecuted  by  plain- 
tiff below  brings  here  for  review  the  decree 
of  the  circuit  court  of  Ohio  county  dismissing 
his  bill  for  want  of  jurisdiction  of  the  sub- 
ject-matter of  the  suit  and  of  the  persons  of 
the  defendants,  neither  of  whom  resides  In 
this  state  and  to  whom  the  (mly  notice  of 
the  pendency  of  the  suit  was  1^  a  duly  «re- 


cnted  order  of  pubUcattoo.  Tbe  material  al- 
legatioiis  of  the  bill  are:  That  priw  to  Fein 
ruary  23.  IdlT,  plaintlfF  was  the  owner  oC  an 
undivided  one-ttilrd  Intwest  In  1,S6S  aeree 
of  coal  land  situate  In  Ohio  county,  W.  Ya., 
whldi  was  subject  to  the  lien  of  a  deed  of 
trust  executed  by  plalntUt  In  1911  to  defuid- 
ant  GecU  B.  HeUar,t  trustee^  to  secure  pay- 
weat  of  a  bond  issue  aggregating  $18,000; 
that  defendant  was  nnalHe  to  pay  said  In^ 
d^tedness  at  its  maturity  m  EVbroary  15. 
1916,''  whereopcm  sale  of  ndalntiirs  jwopaty 
was  advertised  tqr  tha  trustee  for  Februazy 
2S,  lOlT;  <m  the  day  immediately  pre- 
ceding the  sale  the  plain  tUT,  feeling  con- 
fident of  the  immediate  consummstlott  of  ne> 
gotlatlau  for  a  ^rate  sale  at  certain  other 
coal  land  owned  1^  him  in  WaiOilngtoa  conn- 
tj.  Pa.,  likewise  subject  to  the  same  lien, 
at  a  price  more  than  soffldent  to  pay  ott  the 
entire  Indditedneas,  apprised  Hdler  ct  ftucb 
negotiations^  and  tbej  agreed  between  them- 
selves that  the  lattra  tfiould  tormallr  offer 
the  Ohio  county  propats  for  sale  in  accord- 
ance with  the  advwtisement,  and  Ud  It  in 
at  the  price  at  $5,000,  and  reconvf^  to  idaln- 
tiff  the  title  thereto  upon  his  payment  ct  the 
entire  Indebtedness  vheu  Oie  private  sale  cyf 
the  Washington  county  coal  property  was  p«^ 
fected,  and  an  additional  91,000  to  oompm- 
sate  the  trustee  for  the  services  occasioned 
by  the  agreement;  that,  accOTdlngly,  the 
trustee  proceeded  to  and  did  make  sndi  sale, 
and  bid  in  the  proper^  at  the  price  atipulated 
by  them,  but  in  the  name  of  defendant  C. 
Ward  EI  Cher,  his  personal  friend,  business 
partner,  and  professional  associate,  who  had 
foil  notice  and  knowledge  of  the  agreement ; 
that  the  property  so  sold  was  th&i  worth  ap* 
proximately  $50,000;  that  by  deed  dated 
February  27,  1917,  the  trustee  conveyed  said 
property  to  Eicher;  that  the  private  sale  of 
the  Washington  comity  coal  land  was  delay- 
ed in  consummation,  but  that  plaintiff  had 
procured  other  parties  who  were  ready  to  take 
an  assignment  of  plaintifTs  indebtedness,  pay 
the  trustees  the  balance  due  thereon,  and  ac- 
commodate plaintlfF  by  extending  the  time 
for  payment  thereof  and  to  pay  the  trustee 
or  Eicher  the  said  sum  of  $6,000  for  a  con- 
veyance of  the  Ohio  county  coal  and  mining 
rights,  pursuant  to  said  agreement ;  that  such 
persons,  at  the  instance  of  plaintiff,  offered 
such  payments  to  the  trustee  and  to  Eldier, 
but  each  of  them  refused  to[accept  the  money 
and  reconvey  the  property;  that  the  plaintiff 
had  at  all  times  thereafter  been  able,  willing, 
and  ready,  and  here  offers,  to  pay  to  the  de- 
fendants or  either  of  them  the  $6,000  or  such 
other. amoimt  aa  the  court  may  deem  prt^ier, 
for  the  redemption  of  the  prc^rty  so  sold ; 
that  the  trustee  on  June  30,  1917,  sold  part 
of  plaintiff's  Washington  county  pr<^rty 
and  received  at  said  sale  a  price  sufficient  to 
pay  Oie  r»nalnder  of  his  indebtedness ;  snd 
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tbat  defendant  Bldier  now  fraudulently  as- 
serts that  he  la  the  unconditional  owner  at 
the  Ohio  eonnty  property,  free  and  dlscharfed 
from  any  trust  in  favor  of  plaintUC. 

The  pnyvr  of  the  bill  asks  that  d^endant 
Elcher  be  adjudged  to  hold  title  to  the  above- 
mratloned-  coal  lands  as  trustee  for  the  bene- 
fit of  the  plaintiff  and  subject  to  the  right  of 
the  plalntltf  to  have  conveyance  thereof  made 
to  him  or  his  asdgns  upon  payment  of  $6,000 
or  other  proper  comjwnsatlon. 

Defendants,  evidently  intending  to  avoid 
subjection  of  their  persons  to  the  Jurisdic- 
tion of  the  court,  "appeared  specially 
*  *  *  for  the  sole  and  only  purpose  of 
raovlDg  to  dismiss  said  suit  on  the  ground 
that  It  appears  from  the  face  of  the  record 
that  the  court  does  not  have  jnrisdiction  of 
the  subJect-mattOT  of  said  suit,  or  of-  the 
persons  of  the  deCmdants.**  Tbia  motion 
the  coart  sustained  and  dismissed  the  bill. 

Plaintiff  relies  for  reversal  upon  two  prop- 
ositions: (1)  That  this  is  a  suit  In  rem  in 
which  the  court  can  and  should  enter  a  valid 
decree  np<n  conatmctlve  service;  (2)  tbat 
by  uniting  In  a  motlm  questioning  the  courtfs 
Jurisdiction  of  the  subject-matter  and  of  the 
persons  of  the  defendants  the  latter  have  ot- 
tered a  general  appearance. 

[1]  With  respect  to  the  first  proposition 
there  can  be  but  little  doubt,  In  view  of  the 
de<^lons  of  this  and  other  courts  upon  simi- 
lar questions,  ^e  situation  hcare  Involved 
and  the  relief  sought  are  analogous  In  many 
ways  to  suits  to  quiet  titles  and  to  remove 
clouds  theret^m.  Thtf  questlMui  so  raised 
and  principles  80  Involved  are  coDtnUed  bf 
the  third  clause  of  the  first  section  of  <^pter 
123  of  the  Code,  which  confers  Jurisdiction 
open  the  circuit  court  of  Ohio  county  to  en- 
tertain the  suit,  the  laud  b^g  therein,  and 
discussed  fully  in  Tennanf s  Heirs  t,  IVetta, 
e?  W.  Va.  S69,  68  8.  E.  387.  29  L.  B.  A.  (K. 
&)  «2S,  140  Am.  St  Bepu  979.  and  Birdi  y. 
Covert,  99  S.  B.  flfi,  wbidi  aaaert  ttui  po(wer  of 
the  state  tbroogb  Its  coorta  tof  protect  ttUes 
to  land  situate  within  Its  Ixffders  against  tbe 
dalms  of  nonresidents  upon  whom  It  Is  im- 
postdble  to  obtain  personal  serrloe.  ^  Tha 
theory  upon  whldx  service  by  publication 
rests  In  cases  analogous  to  this  Is  nowhere 
better  expressed  than  by  tbe  Supreme  Court 
of  the  United  States  In  Amdt  v.  Griggs,  184 
U.  S.  S16,  820,  10  Sup.  Ot  067.  669  (88  Ll  Ed. 
91C9: 

"If  a  state  haa  no  power  to  bring  a  Donreai- 
dent  into  its  courts  for  any  purposes  by  pub- 
lication, it  is  impotent  to  perfect  the  titles  of 
real  estate  within  its  limits  held  by  its  own 
dtixens;  and  a  dond  cast  upon  such  a  title 
by  a  daim  of  a  nonresident  will  remain  for  all 
time  a  dond,  unless  such  nonresident  sbaU  vol- 
untarily come  into  its  courts  tor  the  purpose  of 
having  it  adjudicated.  But  no  such  Imperfec- 
tlona  attttnd  the  sovereignty  of  the  state.  It 
has  control  over  property  within  its  limita;  and 
the  omdition  of  ownership  of  real  estata  tbm- 


in,  whether  the  owner  bs  stzuigar  or  dtisen, 
is  subjection  to  its  rules  ooneernlng  Uie  hoUlng, 
the  transfer,  liability  to  obligations,  pilvate  or 
public,  and  the  modes  of  establisUng  titles 

thereto.  It  cannot  bring  the  person  of  a  non- 
resident within  its  limits— its  process  goes  not 
out  be7<md  Its  border8--but  it  may  determine 
the  extent  of  his  title  to  real  estate  within  its 
limits;  and  for  the  purpose  of  such  determina- 
tion may  provide  any  reasonable  methods  of 
imiMirting  notice." 

For  the  varied  applicatloD  of  this  principle, 
see  4  Pomovy's  Equity  Jurisprudence  (4th 
Bd.)  I  1436.  The  case  there  cited  of  Porter 
Land  &  Water  Co.  v.  Baskln  (C.  a)  43  Fed. 
328,  is  doaely  similar  to  this. 

[2]  But  It  is  a]n>eUee8'  contrition  Uiat  a 
case  <tf  this  diaracter,  involving  pwsonal 
transactl<ms  between  tiie  parties,  is  quite 
different  from  one  where  tbe  right  asserted 
rests  npcm  written  evidence.  Of  course,  the 
nature  of  the  proof  required  in  one  case  may 
differ  materially  from  that  necessary  in  an- 
other. But  If  the  right  exists,  the  nature  of 
the  proof  offered  to  establish  its  existence 
can  make  no'dlfference  other  than  by  prompt- 
ing the  court  always  to  require  of  [dalntlff  a 
full,  dear,  and  adequate  establishment  of 
the  dalm  he  asserts.  Wben  not  evidenced  by 
writing  and  where  in  such  case  the  evideuoe 
Is  ambiguous  or  vague  or  depend^t  upon 
wal  conversatlaiis,  the  court  should  examine 
carefully  tbe  cbfowcter  ot  the  proof  submit- 
ted to  show  the  ri^t  to  sudi  relief. 

[S]  Be^tecttng  the  question  whether  dfr 
fendants  have  entered  a  genraal  appearance 
in  the  cau8%  we  are  dlq;>osed  to  give  a  nega- 
tive answer.  If  they  had  restricted  their  mo- 
tion to  one  dmllengbig  only  the  Jurisdiction 
ot  tba  court  over  tJidr  jwrsons  because  of 
nonservlce  <^iprocess  upoa  them,  there  could 
have  been  no  doubt  in  Uia  matter;  for  it  Is 
generally  held  tbat  a  special  appearance  by  a 
d^oidant  tor  the  purpose  of  denying  the 
Jurisdiction!  of  the  court  over  Us  person  ae 
property  does  not  subject  him  to  the  general 
jurl8dicti<n  of  the  court  United  States  Oil 
&  Gas  Wdl  Supply  Co.  t.  Gartlan,  66  W.  Va. 
689,  64  S.  E.  933;  Lebow  T.  Rope  Co..  SI  W. 
Ta.  21,  98  S.  E.  938;  Big  Vdn  Coal  Co.  of 
West  Virginia  v.  Reed,  229  U.  S.  31,  33  Sup. 
Ot  691,  57  L.  Ed.  1063 ;  Hltdmun  Coal  & 
Coke  Co.  V.  Mitchell,  245  U.  S.  229,  88  Sup. 
Ot66,62UEd.260^L.B.A.  1918C,  497.  Ann. 
Cas.  1B18B.  461;  4  U  J.  1868.  However,  the 
defmdantB  did  not  so  restrict  their  motion, 
but  broadened  tt  to  indude  also  a  challenge 
to  the  Jurisdiction  ot  tbe  court  over  the  cause 
of  action.  Many  cases  hold  that  a  deCmd- 
ant  may  appear  si)eclally  only  for  the  pur- 
pose of  denying  the  conrl^s  JurlsdictlffiD  over 
his  person,  and  that,  If  he  also  challenges  its 
Jurlsdicti(»i  ovBE  the  cause  of  action,  he 
waives  want  of  servlce'and  enters  a  genml 
appearance  in  tbe  cause  and  sobmits  blmsdf 
to  the  pers<mal  Jurisdiction  of  tbe  court  4 
C.  J.  1SS3,  note  2,  and  cases  dted. 
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We  are  not  disposed,  however,  so  to  limit 
the  right  of  a  defendant.  When  he  chal- 
leoges  the  Jurisdiction  of  the  court  over  the 
cause  of  action,  he  Is  taking  no  step  inT(dv- 
iiig  the  merits  of  the  case,  none  bearing  any 
substantial  relation  to  the  cause.  His  objec- 
tion is  merely  preliminary.  He  lias  not  as- 
sumed the  rOle  of  actor  In  the  cause  as  yet, 
the  test  recently  adopted  by  tbe  United 
States  Supreme  Ckrart  in  Merchants*  Heat  & 
Light  Co.  V.  Clow,  204  U.  S.  286.  27  Sup.  Ot 
2S5,  51  L.  Ed.  488,  for  he  merely  auesttons 
tbe  right  of  the  court  to  proceed  with  its 
hearing  of  the  cause.  A  court  acquires  per- 
sonal jurisdictiffio  over  a  defendant  only  by 
service  of  Its  process  upon  him  summwing 
him  to  ai^ear,  or  by  his  voluntary  general 
a^itearance  in  ttie  absence  of  s^rtce.  Be- 
■peetliv  tbe  latter  dils  court  has  said : 

"A  general  appearance  must  be  express  or 
arise  by  implicadoa  from  the  defendant^a  seek- 
ing, taking  or  agreeing  to  some  step  or  proceed- 
ing in  the  caase,  beneficial  to  himself  or  detri- 
mental to  the  i^aintiff,  other  than  one  contest- 
iog  the  jurisdictioD  only."  Fulton  r.  Banuey, 
67  W.  Ta.  821.  pt  3.  Syl.,  68  S.  SL  881,  140 
Am.  St.  Rep.  869. 

In  view  of  these  &ctib  it  cannot  fairly  be 
aald  that  defeadants  have  entered  a  general 
appearance  in  the  cause  audi  as  subdects 
than  to  the  personal  Jurisdiction  of  the  court. 
One  of  tbe  purposes  ct  their  special  appear- 
ance was  to  deny  sodi  personal  Jnriadicticm 
over  them.  Tbe  part  of  tbe  motlou  cbalieng- 
ing  the  oourtfs  Jurlsdlctkm  over  the  cause  of 
acticHi,  thoos^  not  well  foanded*  was  likewise 
prelimtTiaTy  and  Jurisdictional,  involving  Oie 
ris^t  ot  the  court  to  in  suCb  a  cause. 
There  was  no  omduct  on  tb^  part  fnxn 
whldi  could  be  inferred  or  Implied  a  recogni- 
tion of  the  Jurisdiction  of  the  court  over 
them.  Every  actkm  contradicted  it  Hence 
we  hold  that  their  appearance  was  special, 
not  general,  and  tbat  they  6SA  not  aabmit 
tbttnaelvee  to  the  personal  Jurlsdictioa  of  the 
coorL  Citizens'  Savings  &  Trust  Oo.  t.  HL 
Coit  B.  Oo..  206  U.  &  40,  27  Sup.  Ot  42S, 
51  L.  £]d.  703. 

Our  order,  thereftffe,  will  reverse  tbe  de- 
cree and  remand  tbe  cause, 


(K  W.  Va.  4S3) 

IRONS  V.  BIAS.   (No.  3978.) 

(Supreme  Court  of  Appeals  of  West  Virginia, 
reb.  S,  1920.) 

(BvUdbua  5v  tke  Courts 
Bankbuvtot  «=»287(S)— Trostbk  oanitot  sna 

Uf  KQUITT  TO  BECOVKK  TTHUWrni.  PBETliB- 
met,  WHXBX  BliaDT  AT  X.AW  ADEQUATE. 

fHie  remedy  at  law  bdng  adequate,  eiioity  is 
without  JuitsdietiMi  to  entertain  a  suit  bnnitbt 


by  a  trustee  in  bankruptcy  soldy  to  recov^ 
back  money  unlawfaUy  paid  by  the  fnsolveiit 
debtor  to  one  of  his  creditors  in  preference  to 
others,  in  violation  of  the  federal  Bankruptcy 
Act  (U.  S.  Oomp.  St  i  958S  et  sea.).  Section 
2,  c.  74,  Code  W.  Va.  1918  (Code  1913,  {  3830), 
has  no  application  in  such  case. 

Appeal  from  CSrcult  Court,  Cabell  County. 

Suit  by  Harry  S,  Irons,  trustee  in  bank- 
ruptcy of  A.  R.  Stealey,  against  H.  W.  Bias. 
Decree  for  plaintiff,  and  defendant  amteala. 
Reversed,  and  bill  dismissed. 

D.  B.  Dau|^ert7i  «£  HunHngtw.  for  ap' 
pellant 

Uveaer  A  Irons^  of  Huntington,  tor  ap* 

pellee. 

WII/LTAMS,  P.  This  suit  In  c-hancery  was 
instituted  by  Harry  S.  Irons,  trustee  In  bank- 
ruptcy of  A.  R.  Stealey,  against  H.  W.  Bias, 
to  recover  fr<»n  said  Bias  $4,816,  evidenced  by 
two  chetfts  whtdi  were  indorsed  and  trans- 
ferred by  said  Stealey  to  said  Bias,  within 
less  than  four  months  before  said  Steals 
was  adjudged  a  bankrupt  and  which,  the 
bill  alleges,  said  Bias  recrived  when  he  knew, 
or  had  reasonable  grounds  to  believe,  that 
said  Stealey  was  insolvent  and  that  said  as- 
signment was  made  with  the  intent  of  giving 
tbe  said  Bias  a  preference  over  the  other 
creditors  of  said  Stealer,  contrary  to  the  pro- 
vIsl(Hi8  of  the  act  of  Congress  relating  to 
bankruptcy.  The  bill  also  all^ces  that  said 
Bias  received  the  money  on  the  checks  and 
has  converted  the  same  to  bis  own  qsol 

Defendant  demurred  to  the  bill  and,  not 
waiving  his  demurrer,  answered,  admitting 
the  lecdpt  of  the  cbec^  from  Stealey  and 
the  collection  of  tbe  money  thereon  as  alleged 
in  the  bill,  but  denied  that  be  received  them 
with  the  intent  of  tbereby  obtahiing  a  pref- 
erence over  said  Stealey's  other  creditors, 
and  denied  also  that  he  knew  or  had  any 
cause  to  believe,  at  that  tlm^  that  said 
Stealey  was  insolvexit 

The  demurrer  appears  not  to  have  been  di- 
rectly passed  up<m,  but  the  case  was  heard 
upcm  bill,  answer,  and  replicaticm  thereto, 
and  d^K>8ition8  taken  on  behalf  of  tbe  re- 
spective parties,  and  a  decree  was  rendered 
in  favor  of  plaintiff  for  $3,816,  and  frmu  tbat 
decree  the  defoidant  has  appealed. 

The  demurrer  was  in  effect  overruled  by 
the  final  decree,  rendered  in  favor  of  plain- 
tiff. Hlndmian  v.  Ballard,  7  W.  Va.  152;  Le 
Sage  V.  Le  Sage^  52  W.  Va.  828.  43  S.  SL  137; 
and  Slzemoie  v.  Lambert,  78  W.  Ta.  248;  88 
S.  E.  839. 

But  two  questions  are  presented ;  the  first 
relating  to  the  Jurisdiction  of  the  court  and 
tbe  second,  whether  the  evidence  is  snffideat 
to  Justii^  tbe  decree.  If  tbe  first  is  decided 
against  tbe  Jurisdiction,  tiie  seotmd  question 
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Is  eliminated ;  fOr,  If  egnlty  had  no  Jnrisdio- 
Hon  to  entertain  the  bill,  this  court  has  no 
Jurisdiction  to  consider  merits  npon  ap- 
peal. The  Mil  idearly  shows  that  it  Is  filed 
to  recover  back  money  paid  by  an  insolvent 
debtor  to  one  of  his  creditors,  thereby  Intend- 
ing to  ^ve  him  a  preferaice  over  his  other 
creditors,  in  violation  of  the  federal  Bank- 
ruptcy Act  The  snit  being  simply  one  to  re- 
cover back  money,  unlawfully  paid  in  viola- 
tion of  the  federal  statute,  it  Is  dear  plaintiff 
has  an  adequate  remedy  at  law.  This  Is  de- 
cided in  Maxwdl,  Trustee,  v.  Davis  Trust 
Co.,  69  W.  Va.  276,  71  S.  B.  270,  a  similar 
case,  in  which  point  6  of  the  syllabus  reads 
as  follows: 


"Eqtdity  does  not  have  jurisdiction  ot  cases  in 
which  the  plaintiff  has  a  full,  complete,  and 
adequate  remedy  at  law.  unless  some  peculiar 
feature  of  the  case  cornea  within  the  ^ovince 
of  a  court  of  equity." 

The  bill  here  seeks  tmly  the  recovery  of 
money.  Oouiud  for  plaintiff,  however,  con- 
tends that  the  Jurisdiction  Is  sustained  by 
sectlm  2,  c.  74,  Oode  of  W.  Va.  But  that 
statute  itself  furnishes  a  snffldent  answer  to 
the  coatoitloii,  for  In  terms  it  exeats  from 
Its  operation  securities  assigned  In  payment 
oi  dd>ti^  by  providing: 

"That  nothinc  in  this  section  contained  shall 
be  taken  to  affect  any  transfer  of  bonds,  notes, 
Bto^s,  seentitieB  or  other  evidmces  of  debt  In 
paymeat  of  or  as  collateral  securi^  for  the 
payment  of  a  bona  fide  debt  or  to  secure  buj 
indoner  or  surety  whether  sadi  transfer  is 
made  at  the  time  such  debt  is  contracted  or  In- 
dmemrat  made  or  for  the  payment  or  secority 
<tf  a  pre-ezistins  debt" 

Aocordiog^,  ttw  assignment  of  tb»  diedEi^ 
wbl^  were  evidence  ct  debt,  by  Stealey  to 
Bias,  was  permissible  and  lawful,  whether 
the  debt  tiiertit^  paid  was  pre-ezlstent  or 
Iffeeoatly  oontmcted,  and  no  salt  to  recover 
it,  or  any  part  of  it  back,  elthw  in  equity  or 
In  a  court  of  law,  could  be  maintained.  The 
aoit  la  clearly  <ue  brought  undra  Vib  federal 
Bankmptey  Act,  and  the  Jnrlsdictioii  depoida 
■oldy  uptm  the  question  whedier  j^alntlff  has 
an  adequate  and  complete  remedy  at  law. 
We  think  be  has.  There  ma  no  transfer  to 
be  set  aside  and  no  trust  to  be  declared,  no 
rtilef  prayed  for  that  a  court  ot  law  was  not 
as  competent  to  give  as  a  court  of  equity,  and 
hoce  da  w^-recognized  rule,  subject  to  tew 
exoepti<ms,  whidi  have  no  appUcatlm  hexe, 
applies^  tlut  equi^  has  no  Jurisdiction  where 
the  taw  affords  an  adequate  and  complete 
remedy.  We  Qienfore  h(fld  that  equity  had 
DO  Jmiadlctloti  to  entertain  the  suit,  and  that 
the  demurrer  should  have  been  sustained  and 
plalntUTs  bUl  dismissed  without  prejudice^ 
and  such  will  be  the  order  of  this  court 

Decree  reversed,  and  Mil  dismissed. 
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ICa  T.  BABLOW. 

IGB  et  aL  v.  SAMBL 

(Noa.  lOS-A,  108-B.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  3, 1920.) 


(ByUdbu*  by  the  Oovrt.) 
USTiBT  «=>92,  102(6>— EQurrr  has  jurisdic- 

TIOIT  OF  SUIT  TO  EEC0V13  USURIOUS  INTEBE8T 
WrtHOUT  PBATKB  FOB  DISCDVEBT. 
Independent  of  section  7,  c.  96.  Oode  1&18 
(Oode  1913,  I  4166),  and  concurrently  witii 
courts  of  law,  equity  has  Jurisdictian  of  a  suit 
to  recover  back  usurious  interest  paid,  and  in 
such  case  a  prayu  for  discovery  Is  not  essential 
to  the  Jurisdiction. 

Certified  Questions  fnmi  Circuit  Oonrt, 
Bandolph  County. 

Suit  Xmt  E!.  Qlazlc  Ice  against  A.  D.  Barlow, 
and  suit  by  E.  dxA  ls»  and  others,  partners 
as  the  Elk  Grove  Realty  Company,  against  A. 
D.  Barlow.  Donurrers  were  overruled,  and 
the  questions  arising  thereon  certified  to  this 
court  Affirmed. 

Samuel  T.  Spears,  of  Blklns,  for  plaintiffs. 
W.  B.  &  B.  U  Maxwell,  of  Blklns,  tor  de- 
fendant 

WILLIAHS,  P.  Plaintiffs  In  the  above- 
styled  cases  filed  their  respective  bills  in 
equity  to  recover  back  usurious  interest  al- 
leged to  have  bem  paid.  The  bills  set  out  a 
number  of  the  transactions  alleged  to  be  usu- 
rious, and  state  the  amount  of  usury  In- 
volved in  each  transaction,  aggregating  In 
the  first  case  $4,978.08,  and  In  the  seond, 
$1,619.63.  Neither  of  said  bills  prays  for  a 
discovery,  but  both  do  pray  for  an  account* 
ing.  A  demurrer  to  each  of  them  was  over- 
ruled, and  the  questions  arising  thereon  are 
certified  to  this  court  for  decisloa.  The  de- 
murrer diallenges  the  Jurisdlctl(»i  of  the 
court  to  entertain  the  bill.  Plaintiffs*  counsel 
relies  upon  sectfon  7,  c.  06,  Code  1918  (Code 
191S.  S  4166),  and  Lorentz  v.  Plnnell,  66  W. 
Va.  114,  46  S.  B.  796.  Defendant's  counsel 
question  the  correctness  of  that  dedslon,  and 
contend  that,  unless  some  distinct  ground 
of  equitable  Jurlsdlctttm  Is  alleged,  eqidty 
wUl  not  entertain  a  suit  to  recover  mon^ 
voluntarily  paid,  that  a  court  of  law  furnish- 
es a  remedy  whldi  Is  adeqtiate  and  complete, 
and  In  sufft  case  equity  is  without  Jurisdic- 
tion. Section  7,  c.  96,  was  copied  from  sec- 
tion 7,  c  141,  Code  of  Vs.  I860.  It  was  enact- 
ed by  the  Legislature  of  Virginia  In  very 
eariy  times  (Rev.  Gods,  voL  1,  c:  102,  | 
snd  continued  to  be  the  law  of  that  state, 
with  very  slight  modification,  until  aft«  the 
formatUm  of  this  state,  and  our  Legislature 
adopted  It  with  the  following  modification: 
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That  whereas  the  statute  allowed  the  lender 
to  "recover  osfy  Us  principal  mon^  or  oth- 
er thinib  wlthoat  interest,  and  pay  the  costs 
of  suit,"  it  was  changed  so  as  to  permit  the 
l^ider  to  recorer  his  "in^dpal  money  or 
other  thing  with  per  cent  Interest  Mily, 
but  shall  recover  no  costs."  The  faiUier 
vision  was  also  added  that~ 

"If  property  has  heen  conveyed  to  secnre  the 
payment  of  the  debt,  and  a  sale  there(rf  is  about 
to  be  made,  or  la  apprehended,  an  injunction 
may  be  awarded  to  prevent  aacb  sale,  pending 

the  gait" 

Section  1,  e  102,  voL  1,  Revised  Code  of 
Virginia  1819,  voided  the  entire  contract,  and 
scctl(»i  2  of  that  chapter  subjected  the  lender 
to  a  penalty  or  forfeiture  double  the  value  of 
the  money  so  lent,  exchanged  or  shifted,  one 
moiety  of  which  was  to  go  to  the  common- 
wealth and  the  other  to  the  Informer.  The 
law  of  this  state  at  no  time  has  subjected  the 
lender  to  any  penalty  whatever,  and  renders 
the  contract  void  only  as  to  the  usury. 

Originally  the  statute  was  evidently  de- 
signed to  enable  the  borrower  to  compel  the 
lender  to  discover'  the  usurious  transaction, 
without  subjecting  him  to  a  penalty:  hence 
the  statute  required  the  borrower  to  do  equi- 
ty by  returning  the  money  borrowed,  In  obe- 
dience to  tbe  maxim  (hat  he  who  seebs  equi- 
ty must  do  equity.  Other  well-settled  prin- 
ciples of  equity  are  that  it  will  not  enforce 
penalties  and  forfeitures,  nor  will  it  com- 
pel a  defendant  to  disclose  matters  that  will 
expose  him  to  penalties  and  forfeitures  or  to 
a  criminal  prosecution.  Northwestern  Bank 
V.  Nelson,  1  Grat  (Va.)  108 ;  Young  v.  Scott, 
4  Rand.  CVa.)  416;  Poindexter  v.  Davis,  6 
Grat  481 ;  Thompson  et  al.  v.  Whltaker  Iron 
Co.,  41  W.  Va.  574,  23  S.  B.  795.  In  view  of 
the  penalty  imposed  by  tbe  Vli^i^la  statute 
for  exacting  usurious  interest,  the  debtor 
could  get  no  relief  where  a  discovery  was  es- 
sential thereto,  and  hence  the  necessity  for 
the  statute  to  compel  a  discovery  of  the  usu- 
ry, but  as  a  condition  to  granting  the  relief 
the  borrower  was  required  to  w^ive  the  pen- 
alties when  they  were  within  his  control,  and 
restore  to  the  lender  his  prindpaL  The  pres- 
ent bills  being  not  for  discovery,  bnt  to  re- 
cover back  usury  xmld,  and  praying  for  an 
accounting,  it  is  unnecessary  for  us  to  decide 
to  what  ext^t  section  7,  c.  96,  Code  W.  Va. 
applies,  or  wheUier  it  applies  at  alt,  to  ttiese 


proceedings,  as  the  Jurisdiction  to  entertain 
audi  suits  exists,.  Independent  of  that  statute. 
The  exacUon  of  usury,  wbll^  strictly  peak- 
ing, not  a  fraud,  la  nevertheless  regarded 
by  courts  c£  equity  as  being  in  the  nature  of 
a  fraud,  the  contracting  parties  standing  on 
unequal  footing,  with  the  advantage  In  favor 
of  the  lender,  and  for  that  reascm  they  take 
jurisdiction  in  order  to  compel  a  restoration 
by  the  l«ider  of  (he  usury  whidi  he  has 
wrongfully  and  unjustly  exacted  from  the 
borrower;  such  tnuisactlons  standing  on  a 
differrat  footing  from  gaming  transactions, 
wherein  both  partiea  are  regarded  as  In  pari 
delicto.  Story,  Eq.  Juris.  (14th  Ed.)  |  425; 
2  Pomeroy's  Eq.  Juris.  (4th  Ed.)  |  937,  and 
cases  cited  in  note ;  2  Robinson's  Frac.  (Old 
Ed.)  p.  221;  Hogg's  Eq.  Prin.  p.  596;  Bos- 
anquett  v.  Dashwood,  Oases  temp.  Talbot,  40, 
25  Eng.  Reprbit,  649  ;  22  Encly.  PI.  &  Pr. 
p.  466;  Lorentz  v.  Pinnell,  55  W.  Va.  114,  46 
S.  E.  796;  and  Davis,  Committee,  v.  Don- 
mlng,  12  W.  Va.  246,  pcdnt  8  <tf  the  syllabus 
of  which  Is  as  follows : 

"A  bill  In  equity  for  relief  on  account  of  mon- 
ey already  paid  on  usurious  contract  Is  not  a 
bill  under  said  seventh  section,  bot  such  a  bill 
aa  a  party  has  a  right  to  file,  independent  of 
the  statute;  and  the  rdlef  ther^or,  to  be  af- 
forded In  audi  a  caset  la  the  relief  wUdi  la 
afforded  on  the  general  prlndples  of  a  court  fif 
equity;  and  the  measure  of  tiiia  relief.  In  such 
case,  is  the  excess  paid  above  tiie  principal  and 
legral  interest,  with  interest  on  sndi  csoess  from 
the  time  of  Ita  payment" 

In  k.  very  able  and  elaborate  opinion  pre- 
pared by  Judge  Green  In  tihat  case,  from 
wbldi  there  was  no  diss^t,  he  reviews  the 
early  Virj^Ia  dedslons  relating  to  the  prop- 
er construction  and  application  of  section  7. 
c.  141,  Code  Va. ;  sectloa  7,  c.  96,  Code  W. 
Va.,  and  reaches  the  conclusion  stated  In  the 
point  of  the  syllabtts  above  quoted,  whlc^  Is 
unquestionably  the  law  of  this  state,  and 
determines  the  questlwis  certified  according 
to  the  ruling  thereon  by  the  ctrcnlt  court 

The  fact  that  plaintiffs  also  have  an  ade- 
quate remedy  at  lav  does  not,  in  this  In- 
stance, deny  their  right  to  relief  in  equity. 
The  remedies  being  ctmcnrrent,  they  can 
choose  their  forum. 

We  therefore  affirm  the  ruling  of  the  court 
below,  and  order  the  cases  certified  bade 
to  it 
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rdnatated,  and  defttidaiit  bringi  oror.  Be- 
Tened. 


(Sopnme  Court  oC  Q«»fla.  U*  102(k.) 

Bxroau  or  uttkrlooutobt  nrjuNcmoir. 

Under  the  pleading!  and  the  eridence,  the 
judge  did  not  "wr  in  mfoatais  to  grant  an  intar- 
lucuturj  InJosctioiL 

Error  from  Baperlor  Ooort,  Unfair  Oovn- 

t7;  J.  P.  H^hBmltibf  Judge, 

Action  for  inJonctioD  by  W.  HUtoa 
against  J.  GL  WUcffic  and  others.  Injonctloa 
denied,  and  plaintiff  bringa  error.  Affirmed. 

W.  B.  Smltli,  of  MeBu.  and  8.  P.  DtO,  of 
Hazlebnrat,  tor  ptolnttfT  In  error. 

Gordon  Knox,  at  BasMnirst,  tor  defend- 
ants In  error. 


FISH,  G.  J.  Judgment  afflmwd. 
Jmllw  oracnr. 


An  the 


(1«  Oa.  666) 
BOAMB  T.  UdNTOSH    (No.  187&) 

(Bopreme  Cooit  <tf  Georgia.    Jan.  14,  1920. 
Behearfng  Denied  Feb.  14.  1920.) 

(8^^      a«  Oimrt.) 

1.  DraUSUI.  AHD  HORBDIT  <B^C7>— OR  Z9- 
TmOV  JklTKK  HOireDIT  IDS  UlllRATniUIT 

sKPKNDXiro  oif  THn  Kwioanm  sam  ow  ktx- 

DKRCS  IB  HKCESSABT. 

Where,  after  a  Judgment  of  nonsuit  has 
been  rendered,  a  petition  for  reinstatement  is 
baaed  on  the  grounds  that  the  judgment  is  con- 
trary to  the  law  (the  dedsion  of  whldk  depends 
on  the  evidence)  and  contrary  to  tbe  STldeace, 
the  filing  of  a  brief  of  the  evidence  la  essential. 
Oty  of  AUanta  r.  Jenkins,  187  Qa.  4B4.  78  & 
E.  402(2). 

2.  DlSUISSAI.  AND  NONBDIT  «S»S1(7)— OVEB- 

mjHo  or  oEimAL  DSKoaBEB  TO  pniuoiv 

TO  EKIKBTATB  ATTKB  JlTDOMKIiT  Of  NOICBXTTT 
DBOITXOUB. 

Where,  after  sach  a  judgment  tiie  petition 
to  reinstate  alleges  surprise  oa  account  of  an 
amendment  of  defendants  plea  caning  tot  proof 
of  a  material  &ct,  and  prSTs  ftir  time  to  pro- 
dnee  the  necessary  evidence,  but  falls  to  show 
any  reason  why  such  evidence  could  not  hare 
been  available  on  the  trial,  or  that  any  effort 
was  made  by  plsintffif  to  obtidn  a  postponement 
or  continuance,  it  is  error  to  overrule  a  general 
demurrer  to  the  petition  and  to  set  a^de  tiie 
Jodgment  and  reinstate  the  case. 

Error  from  Saperlor  Ooiiit,  Falton  Oons- 
ty;  W.  D.  ElliB,  Jodge; 

AcUon  by  T.  M.  ICdIntOBh  against  M.  P. 
RouKw  Judgment  of  ncmmiit  entered,  gener- 
al doanrrer  to  petltlmi  to  aet  aalde  .the  Judg- 
ment overmled,  judgment  set  aside,  and  case 


J.  W.  MBBon,  W.  S.  DiUon,  and  Oolqnltt  & 
Obnyers,  all  of  Atlanta,  for  plalntlfl  in  error, 

S.  G.  McLendon  and  O.  L.  Pettigrew,  both 
of  Atlanta,  for  defendant  In  error. 

GILBERT,  J.  Judgment  ivreraed.  All 
tbe  Jnatloea  otmcor. 


(148  Oa.  7S8) 

HODGES  et  tlx.  r.  STTMMEBIjIN.  (No.  1834.) 
(Supreme  Oonrt  <A  Georgia.    Feb.  10,  1920.) 

1.  Lardlobd  axd  TOtAxn  4=:>881(e)  —  En- 
DXRCB  nr  Aonon  ok  obofpiho  oonraAor 
mauFFioaiTT  to  show  conrnaoT  or  balx 
or  rABiL 

Tba  evidence  authorised  the  finding  of  the 
auditor  against  the  contention  of  tbe  defendants, 
who  insisted  that  there  was  a  contract  of  sale 
of  the  premises  In  dlspnte^  iridch  waa  denied 
by  tbe  plalntUL 

2.  Oterbuuno  or  izoKPnoNe  to  avditob'b 

nNDXIfO. 

The  Judgment  of  tbe  trial  court  overruling 
die  exception  to  die  auditor's  finding  upon  the 
other  isBoe  of  tact  is  not  shown  to  be  ernneons. 

Error  from  Superior  Oonrt,  Laurens  Coun- 
ty; J.  U  Kent;  Judge. 

AcSlon  by  A.  T.  Summeriln  against  J.  O. 
Hodges,  In  whlcb  by  Mder  of  the  court  de- 
fendant's wife  was  made  a  party  de^ndant, 
and  In  wlfltA  plaintiff  and  defendants  prayed 
ft>r  an  accountliME,  and  plaintiff  prayed  for 
an  Injunction.  Case  referred  to  an  auditor, 
defraidanta^  motion  to  recommit  granted, 
and  their  second  motion  to  recommit  dented, 
and  defendanta  except  and  bring  error.  Af- 
firmed. 

A.  T.  Snmmerlln  brought  his  petitl<ni 
against  J.  O.  Hodges,  allegii^  that  in  the 
year  1015  petitioner  and  defendant  entered 
into  a  contract  by  tbe  terms  <tf  which  the 
defendant  waa  to  cultivate  a  three-horse  farm 
on  shares  for  petltl«ier.  who  foznl^ed  for 
the  purpose  the  land,  Qie  atodc,  and  one-half 
of  ttie  fertilizer;  that  tSie  defondant  waa  to 
cultivate  the  land  and  waa  to  recdve  one 
half  of  all  the  cropa  produced,  petitions 
being  entitled  to  the  ottier  half;  that  de- 
fmdant  did  enlUvate  the  land,  but  had  not 
turned  over  to  petitioner  tiie  part  of  the 
crc^  to  which  plaintiff  was  entitled  under 
tlie  contract;  that  the  plaintiff  was  the  own- 
er oC  certain  mulea  upon  the  farm  In  ques- 
tion, which  were  in  the  possession  of  the 
defendant;  and  that  certain  hogs  had  not 
been  turned  over  to  petitioner  that  should 
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have  been  dellTerdd.  The  def^dant  answer- 
ed that  the  hoffl  iqxm  the  premlsm  to  whidi 
the  plaintiff  was  entitled  were  subject  to 
his  control  and  removal  at  hla  pleasure; 
that  the  crops  growing  upon  the  premises 
during  the  year  1915,  which  bad  not  been 
divided  prior  to  the  date  of  the  flUng  of  the 
suit;  were  subject  to  the  direction  of  the 
plaintiff  at  all  times;  that  the  mules  used 
In  operating  the  fattn  belonged  to  plaintiff, 
but  that  plaintiff  had  taken  a  note  for  the 
purchase  money  of  the  mules  from  the  wife 
of  defendant,  and  defendant  was  ready  to 
account  in  full  to  plaintiff  for  all  farm  prod- 
ucts, hogs,  and  mules.  The  defendant  also 
answered  that  he  and  his  wife  entered  upon 
the  land  In  controversy  as  purchasers  from 
the  petitioner,  and  made  valuable  permanent 
Improvements;  that  the  contract  between 
the  parties  provided  that  In  any  year  during 
the  farming  operations  the  defendant  and 
his  wife  could  pay  for  the  premises  the 
agreed  price  of  $2,000,  and  upon  the  pay- 
ment of  this  sum  plaintiff  was  to  execute 
to  defendant's  wife  a  deed  conveying  to  them 
Ihe  land  in  question:  that  the  time  limit 
on  this  option  was  December  31,  lOlS;  that 
the  wife  of  defendant  tendered  the  $2,000 
on  December  16,  1916;  that  the  tender  Is 
continuous  and  unconditional,  and  plaintiff 
refuses  to  accept  it  It  was  prayed  that  the 
wife  be  made  a  party  defendant;  and  an 
order  to  this  effect  was  passed  by  the  court 
Both  the  plaintiff  and  the  defendants  prayed 
for  an  accounting,  and  plaintiff  prayed  for 
an  injunction.  The  case  was  referred  to  an 
auditor,  who  In  due  course  made  hla  report 
containing  the  findings.  In  substance,  that 
the  plaintiff  had  sustained  his  contentions; 
ttiat  the  relation  of  landlord  and  cropper 
existed  between  the  plaintiff  and  defendant; 
that  if  Mrs.  Hodges  had  an  option  to  buy 
the  place  the  contract  was  unilateral  and 
unenforceable;  that  either  party  had  the 
right  to  terminate  the  same  at  will;  and 
that.  If  there  had  been  such  a  contract  as 
the  defendants  allege.  It  would  have  been 
necessary  to  tender  the  purchase  price  to 
the  plaintiff  before  he  elected  to  rescind; 
and  that  the  original  defendant  was  indebted 
in  a  stated  snm  to  the  plaintiff.  To  these 
findings  the  defendants  filed  exceptions  of 
law  and  fact  and  afterward  they  moved 
to  recommit  the  case  for  additional  report 
and  findings,  because  the  report  was  erro* 
neons.  Indefinite,  and  confused;  and  mingled 
the  findings  of  law  and  fact  The  court 
thereupon  ordered  that  the  case  be  recom- 
mitted to  the  auditor  for  a  more  complete 
report,  and  "especially  as  to  whether  or  not 
there  was  an  option  to  purchase  on  the  part 
ct  Mrs.  Hodges  growing  out  of  the  trans- 
action between  A.  T.  Siunmerlln  and  J.  O. 


and  Mrs.  3.  0,  Hodges."  Aftswards  the 
auditor  filed  an  additional  report  finding: 

"First  that  there  never  eiiated  a  contract  to 
purchase  the  premiaea  described  in  the  petition 
between  the  plaintiff  and  the  defendant  Mrs. 
J.  C.  Hodges ;  second,  that  the  defendant  Mrs. 
J.  O.  Hodges,  at  no  time  during  the  transac- 
tloDS  or  growing  ont  <tf  the  transactiona  be- 
tween A.  T.  Sumnieziin  and  3.  C.  Hodges  and 
Mrs.  3.  C  Hodges,  ever  had  an  option  to  pur* 
chase  the  premises  mentioned  In  the  petition,  as 
contended  for  by  her ;  third,  that  the  only  con- 
tract made  1^  the  defendant  or  either  of  them 
was  made  by  J.  0.  Hodges,  touching  the  prem- 
ises in  dispute,  and  that  contract  waa  one  sole- 
ly and  alone  of  landlord  and  cropper,  and  that 
neither  of  the  defendants  had  an  option  at  any 
time  to  pnrdiase  the  premises  in  dispute  dur- 
ing the  transactions  between  A.  T.  Sunuoerlin 
and  J.  0>  and  Mra.  J.  a  Hodges.** 

After  this  second  report  was  filed  the  de- 
fMidants  again  made  a  motion  to  recommit 
which  the  ooort  denied,  and  the  def^idanta 
filed  addittonal  exc^ons. 

B.  £.  Cany),  of  Dublin,  and  B,  T.  Baw- 
llngs,  of  Sandersvllle,  for  plalntUEs  in  error. 

B.  M.  Daley,  of  DubUn,  for  defendant  In 
OTTOr. 

BECK.  P.  J.  (after  staUng  the  facts  as 
above).  [1]  While  the  first  report  of  his 
findings  made  by  the  auditor  was  open  to 
the  objection  that  the  findings  were  not  prop< 
erly  classified,  and  that  the  report  was  lack- 
ing In  deamess,  the  case  was  recommitted  to 
the  auditor,  and  he  thereupon  made  the  find- 
ings set  forth  above,  whic^  clearly  cover  the 
Issues  in  this  case.  The  main  questimi  to 
which  Inquiry  was  necessarily  directed  In 
the  hearing  before  the  auditor  was  whether 
a  contract  for  the  sale  of  the  lands  In  con- 
troversy had  been  made  between  the  plain- 
tiff on  the  one  side  and  the  def^dants  on 
the  other.  This  was  a  clearly  defined  Issue 
of  fact  The  plaintiff  denied  the  existence 
of  such  a  contract  In  his  pleadings,  sup- 
ported this  denial  by  his  own  evidence,  and 
to  some  extent  strengthened  It  by  the  cor- 
roborating testimony  of  oth&r  witnesses.  It 
may  be  true  that  apparratly  from  the  reading 
of  the  record  there  was  a  preponderance  of 
the  evidence  submitted  upon  this  Issue  In  fa- 
vor of  the  d^endants,  but  the  auditor  found 
otherwise,  and  his  findings  have  the  approval 
of  the  trial  court  That  settles  the  main 
contention  In  the  case. 

[2]  The  judgment  of  the  trial  court  over^ 
ruling  the  exertion  to  the  auditor's  findlns 
upon  the  other  Issue  of  fact  la  not  abown 
to  be  erroneous. 

Judgment  affirmed. 

AU  the  Justices  ooncor. 
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BIBD  T.  TBAPNBIX.  et  al.   (No.  1603.) 
(Supreme  Otnrt      Oeo^a.    Feb.  11,  1920.) 

L  PxuDxno  4=9248(4).  2Si— AianitiiBNT  dis- 
AixowKD  AS  mriRa  up  new  oausi  or  ao- 
noH;  AMBinncBifT  too  nroHnNin  to  set 
UP  OAUBE  or  AonoH. 
Tb»  fint  dterad  wnendment  to  the  petition 
In  this  case  wu  pn^erty  dlmllowed  ae  settias 
up  a  new  cause  of  action.    The  allegation  of 
the  second  amendment,  as  to  a  contract  between 
the  plaintiff  and  the  defendant's  Intestate,  was 
too  vasne  and  indefinite  u  to  set  forfli  a  cause 
of  action. 


2.  Snomo   PBBvoBiiANCB   «S945  —  Paboi. 
aguejieut  roB  sertiob  or  convstahoi  or 

i:.AnD  WILL  Bl  DEOBKXD  WHBBI  PBOOT  Or 

COITTBAOT  IB  CLBAB. 

Gguit7  will  specifically  enforce  a  parol 
agreement  entered  into  between  two  persons, 
by  the  terms  of  which  one  is  to  perform  cer- 
tain services  daring  the  lifetime  of  the  other, 
and  the  Utter  is  to  convey  certain  land  at  or 
before  his  death  In  consideration  of  sach  serr- 
icoi^  If  tha  oonttact  be  definite  and  «peeiflc» 
baaed  apon  a  AiU  or  partial  performance  of 
consideTatlon  In  the  way  of  services  performed 
on  tbt  one  dde  and  a  failure  or  refusal  to 
perform  on  the  other,  and  the  pnxtf  ot  sacb 
contract  be  dear,  strong,  and  satisfactory,  ^le 
evidence  in  this  case  not  measaring  np  to  the 
rule  jnst  stated,  the  court  did  not  err  In  grant- 
ing a  nonsuit  ' 

Bmnr  from  Siq>erlor  Court,  Candler  CJoon- 
tj;  B.  N.  Hardeman,  Jndge. 

Action  by  Jo^ab  Bird  against  Jndson 
TrapneU  and  others.  Judgment  of  nonanlt, 
and  plalntlll  brings  error.  AfBrmed. 

KlrUand  A  Klrfcland,  of  Matter,  and 
Hineo,  Hardwick  ft  Jordan,'  of  Atlanta,  for 
idalntUI  in  error. 

J<Anstx»  ft  Oraie  and  Andnson  ft  Jtmei,  all 
<tf  BtatertKHn^  and  J.  Alex  Smltli  ft  S<n  and 
A.  8.  Bradlflsp,  all  of  Swalnabon^  for  defiand- 
anta  tn  error. 

HTTiT»  J.  [1]  This  is  the  third  appearance 
€f  this  case  In  this  comt  On  the  first  trial 
a  demnrxer  to  tiie  petition  was  sustained, 
which  judgment  was  reversed.  See  Bird  v. 
Traimell.  147  Oa.  60,  92  S.  E.  872.  When 
the  case  was  returned  for  trial  a  plea  In 
abatement  was  filed  by  the  defendants,  set- 
ting up  the  pendency  of  a  former  suit  This 
plea  was  sustained,  and  that  Judgment  also, 
on  review  in  this  court,  was  reversed,  and 
tbe  case  remanded  for  trial.  Bird  v.  Trap- 
neU, 148  6a.  301,  96  &  EL  417.  When  the 
case  was  last  tried,  at  the  conclusion  of  the 
evidence  a  motion  was  made  for  a  nonsuit. 
Before  the  court  ruled  on  the  motion  two 
amendments  to  the  petition  ware  filed.  The 
first  amendm^t  alleged : 


T.  TBAPNBLL  131 
(lot  8.a.) 

"That  by  virtue  of  tiie  agreement  between  him 
and  the  said  A  J.  Bird,  set  out  in  paragraph 
8  of  the  petition  In  this  case,  and  by  virtue 
of  die  fall  compliance  <u  his  part,  with  the 
terms,  ccmditions,  corenanta,  and  agreements  In 
said  contract  on  his  part  assumed  and  nndei^ 
tak«i,  your  petitioner  and  said  Sarah  E.  Wood- 
ward became,  up<m  the  death  of  tbe  said  A  J. 
Bird  on  December  2,  1801,  joint  tenants  and 
owners  of  the  tract  of  land  described  In  para- 
graph 18  of  the  petition  in  this  case ;  *  *  * 
that  said  Sarah  B.  Woodward,  on  the  death  of 
said  A  J.  Bird,  by  permiBsion  of  your  peti- 
tioner, took  possession  of  said  tract  of  land; 
receiTed  tbe  rents,  Issnes.  and  pn&ta  of  said 
land  from  January  1.  1886,  to  the  8tli  day 
of  October,  19U,  of  tbe  yearly  value  of  |400, 

*  *  *  nring  and  cultivating  the  same  for  her 
benefit,  and  excluding  your  petitioner  from  any 
share  and  part  ot  said  rents,  issues,  and  profits ; 

*  *  *  that  If  he  is  not  entitled  to  all  of  said 
tract  of  land,  which  he  insists  he  la  entitled  to 
have  and  recover,  your  petitioner  submits  that 
he  is  entitled  to  recover  one-half  of  said  tract 
of  land,  widi  twe-lialf  irf  the  rents,  issues,  and 
profits  thereof  from  January  1*  1898,  up  to 
date,  bis  half  of  said  rent%  issues,  and  pnjfito 
to  be  charged  upon  the  one-half  nndividied  in- 
tereet  <A  said  Sarah  B.  Woodward  in  said  land." 


TbiB)  prayer  was  that  if  It  be  foond  that 
the  plaintiff  la  not  entiOed  to  recover  Qie 
whole  at  the  tract  of  land  In  controreisy.  he 
recover  a  one-half  undivided  interest  In  the 
land  and  one-haU  of  the  rents,  iasuei^  and 
profits;  that  the  land  be  partitioned  between 
the  ^alntLff  and  J.  A  Woodward,  or  his 
vender  Jndson  TrapneU,  and  ttiat  hla  half 
of  the  rents,  iasnea,  and  profits  be  made  up- 
on  the  half  Interest  of  Mrs.  Woodward. 
There  was  also  a  prayer  for  gmeral  reUef. 

The  second  amendment  alleged  substantial- 
ly as  foUows:  Mrs.  Woodward,  the  widow  of 
An^«w  J.  Bird.  whUe  and  after  she  was  the 
wlfO  of  Bird,  fully  realized  the  agreranmt 
between  tbe  plaintiff  and  Bird,  and  ott^  stat- 
ed to  varioas  persona  that  the  jdace  In  con- 
troversy  would  belong  to  plaintiff  at  her 
death ;  and  she  folly  recognized  and  adopted 
the  agreement  between  the  plaintiff  and  her 
hnsband,  and  recognized,  and  often  admitted, 
that  the  land  in  ctmtroversy  belonged  to 
plaintiff  at  her  deatti,  she  having  agreed  to 
give  her  interest  in  said  place  to  plaintiff  in 
cmsideratlcHt  of  work  and  services  rendered 
her  in  the  conduct  and  management  of  her 
business.  The  prayer  of  this  amendment 
was  that  the  agreement  between  plaintiff 
and  Andrew  J.  Bird  be  spedflcally  perform 
ed,  that  the  land  be  decreed  to  be  his  prop- 
erty, and  that  he  recover  the  premises. 

The  first  amendment  was  demurred  to  on 
the  grounds  that  it  set  up  a  new  cause  of  a^ 
tlon,  and  that  it  was  a  stale  demand.  The 
second  amendment  was  objected  to  on  the 
grounds  that  it  set  up  a  new  cause  of  ac- 
tion, and  because  no  consideration  was  al- 
lied for  the  contract  as  set  out  ^e  court 
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Digitized  by  ^OOg  IC 


132 


108  BOTTCHEASTIDBN  BBIPOBTEB 


sostatned  tbe  obJectUms  to  tbe  amoidmeDts 
and  disallowed  both  of  them,  and  then  bob- 
talned  the  motion  for  nonsuit  and  diamlssed 
the  caw.  Bach  of  these  rollnss  was  except- 
ed to,  and  tbe  case  la  here  for  reriew  on 
those  two  questloiis. 

The  petltkm,  as  it  was  ortsinaUy  drawn, 
lUIeged  facts  tmder  wbldi  the  plaintiff 
sought  to  recover  on  an  alleged  contract 
with  Mrs.  Woodirard,  formerly  tlie  widow 
<a  A,  J.  Bird,  alleging  tiie  aband<mmeat  of 
the  old  contract  with  A.  J.  Bird,  tbe  latter 
serving  only  as  a  oonsideratlon  moving  to 
Mra.  Bird  for  the  new  contract.  See  Bird  t. 
Trapnell,  147  Ga.  SO^  02  S.  BL  872.  Tbe  first 
amendmrat  sedcs  to  recover  <m  tlie  original 
contract  with  A.  J.  Bird,  Independently  of  the 
cmtract  with  bis  widow,  Mrs.  Woodward, 
except  In  so  &r  as  It  is  an  adoption  or  ratlfi- 
catlon  of  the  old  contract  We  think  that 
this  amendment  set  out  an  entirely  new  cause 
of  action  against  A.  J.  Bird,  and  bis  admin- 
Istrator  was  not  made  a  party  to  tlie  snit 
It  appears  fran  the  record  tliat  A.  J.  Bird 
died  In  1801.  Ttxe  amendments  were  filed  at 
the  Febmary  term,  1916,  of  the  superior 
conrt,  1^  years  after  A.  J.  Bird,  one  of  the 
parties  to  the  alleged  contract,  bad  died. 
We  hold  as  to  the  first  amendmait  tbAt  it 
sets  np  a  new  cause  of  action. 

As  to  the  second  amendment,  we  think 
that  the  auction  as  to  any  work  and  serv- 
ices rendered  to  Mrs.  Woodward  by  the 
plaintiff  is  too  vagne  and  Indefinite  to  show 
a  consideration  for  the  contract  sought  to  t>e 
specifically  enforced ;  and  therefore  we  think 
that  the  court  was  right  In  snstalnlng  the 
objection  to  the  second  amendment 

[2]  On  the  question  of  nonsuit  after  a 
careful  Investigation  of  the  evidence,  we 
reach  the  conclusion  that  the  trial  judge 
did  not  err  In  granting  the  nonsuit  and  In 
dismissing  the  case.  This  court  has  held,  In 
cases  *of  this  kind,  that  where  a  parol  con- 
tract is  entered  Into  between  two  persons 
that  In  consideration  of  services  to  be  per- 
formed by  one  party,  the  other  will,  on  his 
.death,  by  will  or  otherwise,  convey  certain 
property  to  tbe  other  party  to  the  contract 
equity  will  specifically  enforce  the  contract 
if  it  be  definite  and  specific,  based  upon  suf- 
flciait  legal  consideration,  and  the  proof  of 
the  contract  be  strong,  clear,  and  satisfacto- 
ry. Pair  V.  Pair,  147  Ga.  754,  757,  95  S.  E. 
295,  and  cases  dted.  The  evidence  In  the 
present  case  does  not  measure  up  to  that 
standard.  Hie  strongest  evidence  In  the  rec- 
ord (and  we  have  examined  all  carefully) 
on  this  point  was  deliv^^d  by  Mrs.  Julia  A. 
Parrlsh,  who  testified  as  a  witness  for  the 
plabittff: 

"She  told  me  of  her  first  husband's  death,  and 
spoke  of  the  present  I  asked  her  if  her  last 
husband  would  be  any  trouble  abont  little  Joe 
[Bird]  'getting  the  property,'  and  she  said,  no. 


that  she  had  everything  arranged,  there  would 
be  DO  trouble  at  alL  I  asked  her  if  she  had 
made  her  will.  She  replied  that  she  had  every- 
thing fixed,  and  carried  it  with  her  every  day, 
and  when  she  died  the  psiwrs  wonld  be  found  on 
her  body.  Mrs.  Sallle  E.  Woodward  told  me 
that  Josiah  Bird  would  get  the  home  place 
and  an  other  property  that  was  hers.** 

There  Is  no  evidence  In  tbe  record  to  show 
that  when  Mrs.  Woodward  died  die  left  a 
will  or  other  instnunoit  conveying  the  prop- 
erty In  controversy  to  tbe  plaintiff.  The  oth- 
er evidence  bearing  on  tbe  question  does  not 
come  np  to  tbe  rule  as  laid  down  by  this 
court  and  referred  to  above;  and,  this  be- 
ing so,  the  conrt  properly  granted  a  noosolt. 

Judgment  affirmed. 

All  the  Justices  concur. 


t  (24  Ga.  App.  7761 

REDDICK  T.  STATE.   (N&  VMM.) 

(Conrt  of  Anwals  of  Osorgia,  Division  Nol  1. 
Feb.  24,  182a) 

(Bfttabui  by  ike  Oowrt) 

1.  OanaitAL  uw  «=»26^ArTEB  pabticxpa.- 

TION  in  BKLSCnOH  or  JUBT  AND  XNTaODUC- 
TION  OF  EVIDENOB,  TOBKAL  ABBAIOmiBlfT 
DEBUXn  WAIVEO. 

In  answer  to  qnesdmis  In  this  case  oertified 
to  the  Supreme  Court  by  this  court  that  court 
said:  "After  the  selection  of  a  Jary  In  the 
trial  (d  a  criminal  case,  in  whlfdi  the  accused 
has  participated  (ossaming  from  the  questioa 
under  review  that  the  defendant  in  the  iokUnt 
case  did  participate  in  the  selection  of  a  Jory), 
and  after  the  introdaction  at  evidmce  upon  the 
merits  of  the  case  has  commenced,  the  defend- 
ant will  be  deemed  to  have  waived  formal  ar- 
raignment ahd  it  is  then  too  late  for  him  to 
demur;  and  the  court  did  not  m  in  refodng 
to  allow  the  defendant  to  demur,  nor  In  orav 
ruling  the  motltm  to  quash."  For  tiie  state- 
ment of  facts  upon  which  the  above  ruling  was 
made,  see  Beddick  v.  State,  102  S.  B.  S47. 

2.  SurnciBNCT  or  kvidkncb. 

l%ere  is  no  merit  in  any  of  the  special 
grounds  of  tbe  motion  for  new  trial;  the  evi- 
dence supports  the  verdict  which  is  approved 
by  the  trial  judge,  and  the  judgment  Is  affirmed. 

Error  from  Superior  Ooort,  Pntnam  Coaa- 
ty;  J.  B.  Pai^  Judge. 

Joe  Beddick  was  convicted  of  an  <^ense, 
and  be  brings  error.  Affirmed. 

Davidson  ft  Callaway,  of  Eatonton,  for 
plaintiff  in  error. 

Doyle  Campbell,  Sol.  Gen.,  of  Monttcetlo^ 
for  tbe  State. 

BLOODWORTH,  J.  Affirmed. 

BBOTIiES,  O.  J.,  and  LUKE,  concnr. 
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JOHNSON  T.  HABRI3. 


(Onirt  (tf  Appeals  ot  GeorglB,  DiTldon  No.  1. 
Jan.  27,  1920.   Bebearlng  Daniod 
Feb.  ]£,  1020^ 
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<101  S.B.) 

A.  H.  Freeman,  of  Newnan,  Ebttton  Love- 
(No.  Joy,  of  Lesrange,  and  Brandon  &  Hynds,  of 

Atlanta,  for  plaintiff  In  error. 

Westmoreland,  Anderson  ft  SmlQif  of  At- 
lanta, Cor  defendant  In  error. 


(SifOalnu  hp  the  Oomrt,) 

CoBTs  «»260(1)— Defehdamt  iw  esbos  will 

BE  ALLOWED  COSTS  WHEBE  WBTT  OF  B&BOS  IS 

PROSECUTED  FOB  DELAT  OHLT, 
'This  was  a  nit  npon  a  promissory  note. 
The  on^  Hetenat  filed  was  the  plea  of  paTment, 
and  niwii  this  Israe  of  fact  the  evidence  amply 
Bopported  fbt  Tentlct  for  the  plaintUt.  Under 
the  facts  of  the  ease  the  special  gronnds  of  the 
moticHi  in  a  new  trial  ore  whtdly  withoat  mer^ 
it;  and,  it  ajvearing  to  this  court  that  tlie 
writ  of  error  must  have  been  prosecuted  for 
delay  only,  the  prayer  of  the  defendant  in  error 
that  10  per  cent,  damages  be  assessed  against 
the  plaintUt  in  error  Is  granted. 

Brror  from  dty  Gonrt  of  Blakely;  R.  B. 

Sheffield.  Jndge. 

Action  between  H.  S.  D.  jobneon  and  J.  W. 
Harris.  Judgment  for  the  latter,  and  the 
former  brings  error.  Affirmed,  wltti  dam- 
ages. 

B.  W.  Fortson,  of  Arlington,  for  plaintiff  in 
error. 

A.  H.  Gray,  (tf  Blaksly,  for  defttidant  In 
error* 

BBOTUDS,<XJ.  Judgment  affirmed,  with 
dunageflo 

LVKB  and  BLOODWOBTH,  JJ.,  ooncar. 


(»  Qa.  App.  7m 

■LAMB  T,  HOWAHD. 


(No.  10013.) 


<Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 
Feb.  IS,  1020.) 

AnrBHAlVOB  OF  JtTDOHEITT  OH  AITBWSB  TO 
QUEsnONS  CBBTIFIED. 
In  accordance  with  the  answer  made  by  the 
Supreme  Coart  to  the  question  certified  to  it 
in  this  case  a02  S.  B.  4S6).  the  judgment  of  the 
court  below,  overruling  the  demurrer  to  plain- 
tiff's  petition,  is  affirmed. 

Error  frtHn  Sopertor  Conr^  Ooweta  Conn* 
ty ;  J.  B.  Terrell,  Judge. 

Proceedings  by  George  P.  Howard  against 
B.  T.  Lamb,  receiver.  A  demurrer  to  plain- 
tiff's petition  was  overruled,  and  defendant 
brings  error.  Affirmed  m  accordance  with 
answer  to  queetUu  certiiled  to  Siqirane 
Court 


SIOTH,  J.  Affirmed,  ' 

JBN^INS,  P.  J,  and  SIBPHXNS.  J., 
concur. 


(24  Go.  App.  7») 

UOVIBVILLE  &  N.  B.  GO.     HOOIX  ' 
(No.  94SD 

(Ooort  of  Appeals  of  Georgia.  Division  1. 
Feb.  24,  1020.) 

(Sytta^  hg  (Ae  Court.) 
L  Uuran  AND  BBBTAirr  «3^04a)— BhflotA 

WITHIN    TTDKBAL    EtiIPLOTKBS*  LlABIUTr 

Act  assumes  obdutast  bisks. 

Under  the  federal  Emptoyer^  tiaUUty  Act 
(U.  S.  Gomp.  St.  li  8667-8066)  an  employe  of  a 
railroad  company,  exe^t  in  cases  involving  vio- 
lation by  the  carrier  of  the  statute  enacted  for 
the  safety  of  em[doyte,  assumes  the  ordinary 
risks  and  hasards  of  his  i>articnlar  employment, 
and  also  those  defects  and  risks  which  are 
known  to  him,  or  which  are  plahi^  observable^ 
althott^  due  to  the  master's  ne^lgsnce. 
Charleston  &  Westsm  Candina  By.  Oo.  t,  Sri- 
Tester,  17  Ga.  App.  8S,  8ft  S.  B.  276»  and  an- 
tborities  dted. 

2.  OTKBEULING  of  HOXIOIf  FOR  NEW  TBIAL. 

Under  the  above  ruling  and  the  facts  of 
the  instant  case  a  recovery  by  the  plaintiff  was 
unauthorised,  and  the  court  eRed  ia  overruling 
the  motion  for  a  new  triaL 

S.  Other  Assiainanrs. 

In  view  of  the  above  holding  it  Is  anneces> 
sary  to  pass  upon  tlie  special  aadgnments  of 
error. 

Error  from  Superior  Oonrtp  Oobb  Ooonty; 
N.  A.  Morris,  Judge. 

Action  by  D.  7.  Hood  against  the  IauIs- 
ville  &  NashTlUe  Ballroad  Cmnpany.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Tye,  Pee^ea  ft  Ty^  of  Atlanta,  and  W.  B. 
Boberts,  Jno.  H.  Boston,  and  IX  W.  Blair, 
all  of  Marietta,  for  plaintiff  in  error. 

Geo.  F.  Gober  and  W.  I.  Howard,  botik  of 
Atlanta,  and  J.  B.  Moal^  and  H.  B.  Men, 
both  of  Marietta,  tot  defendant  in  error, 

BBOTLBS,  a  J.   Judgment  reversed. 

LUKE  and  BLOODWORl^H.  JJ.,  omcnr. 
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(U  Oa.  App.  7*0 

ASH  «t  aL  T.  PEOPLE'S  BANK  OT  OUTBB. 
(No.  lOOM.) 

(Court  of  Afveals  <A  Georgia,  Divi^n  Na  L 
Feb.  IS,  1920) 

(Syllaiiu  hy  the  Court.) 
CouBTB  <9=3l8e(14),  217  —  Writ  of  ebbob 

WIt.L  NOT  LIB  FBOU  OITT  OOUBT  OF  SPBIITO- 
FIELD  TO  COUBT  OF  APPKALS  ;  CITT  COXTBT  OF 
SPBINOFIBLD  cannot  QEANT  IfBW  TRIAL. 

Iq  answer  to  quesdotu  certified  bj  this 
court,  the  Supreme  Court,  on  Jannary  1^ 
U-01  S.  E.  912),  haDded  down  the  following 
headnotei  (for  an  dabomtion  of  these  notes,  see 
the  full  opinion  of  the  Sapreme  Coort  in  this 
case  rendered  on  Janaar;  16,  1920) : 

"1.  Writa  of  error  do  not  lie  frcm  the  dty 
court  of  Springfi^d  to  the  Court  <A  Appeals 
of  Georgia. 

"2.  Nor  has  the  Judge  of  that  court  power  or 
authority  to  hear  and  determine  a  motion  for 

a  new  triaL 

"8.  Upon  review  of  the  cases  of  Monford  v. 
Bute,  114  Ga.  028,  40  S.  E.  798,  and  Welboxne 
T.  State,  114  Ga.  79B,  40  S.  B,  867,  and  other 
decisions  to  the  same  effect,  the  rulings  there 
made  are  reaffirmed." 

Under  the  above  rollngB  the  writ  of  error 
is  diamiBsed. 

Orrw  fn«n  Oi^  Oourt  <tf  Springfield;  P. 
D.  Sbearonse,  Judge. 

Action  between  J.  A.  Ash  and  others,  ex- 
ecutors, and  the  People's  Bank  of  OUver. 
Judgmmt  for  the  latter,  and  the  former 
bring  error,  and  the  C!oart  of  Appeals  certi- 
fied questtODS.  Writ  of  error  dlamissed  In 
conformity  to  answers  of  Supreme  Court 
aoi  S.  B.  912)> 

H.  B.  Strang^  of  Statesbons  and  nravls 
ft  Travis,  of  Savannali,  fw  idalntUb  In  error. 

A.  B.  Lovett,  u£  Sjlvanla,  few  defendant  In 
earn. 

BBOTi;bS,  a  J.  Wzlt  «t  error  dlamlsBed. 
LUKB  and  BLOODWOBTH,  JJ.,  comcor. 


(24  Qa.  App.  739) 
HODGES  r.  UUBKISON.    (No.  10Cf6&) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  7,  1920.) 

L  Mabtkb  and  bebtamt  «=>217{D,  220(8),  245 

(1)— ASSUUPIXOH  OF  BISK  AND  OOITTBXBUTO- 
BT  MSaUGXirOK  DBFXHID. 

A  servant  Is  bound  to  obey  a  command, 
when  given  as  such  by  the  master,  if  it  per- 
tains to  the  duties  of  the  servant's  employment 
and  does  not  involve  a  violation  of  the  law,  and 
it  die  act  required  Is  not  one  which  is  of  itself 


so  obviously  dangerous  tiiat  no  person  of  ordi- 
nary prudence  could  be  expected  to  perform  it 
I^' under  the  drcamstanees  existing  at  the  time 
of  its  issuance,  the  giving  of  such  an  order  con- 
stitutes an  act  of  negligence,  but  the  servant, 
acting  under  the  duty  and  obligation- thus  rest- 
ing upon  him,  proceeds  to  execute  the  command, 
and  is  injured  as  a  consequence,  the  master  is 
liable  in  damages  to  the  servant  for  the  injuries 
so  sustained.  Wbiters  v.  Mallory  S.  S.  Co., 
23  Ga.  App.  47,  97  S.  E.  453,  and  cases  dted. 
And  while  ordinarily  the  low  reada  into  con- 
tracts of  employment  an  agreemeut  on  the  serv- 
ant's part  to  assume  the  known  risks  of  the  m- 
ployment,  bo  far  as  he  has  the  capacity  to 
realize  and  comprehend  than,  yet  this  fmplica- 
tion  may  be  abrogated  by  an  express  or  implied 
contract  to  the  contrary.  Thus,  if  the  servant 
comi^ains  to  the  master  that  the  Instrumentali^ 
with  which,  or  the  place  where,  he  is  required 
to  perform  his  duties  appears  to  be  dangerous, 
and  thereupon  the  master  commands  him  to 
proceed  with  the  work,  and  assures  him  there 
is  no  danger,  then,  unless  the  danger  be  so  ob- 
vious and  manifest  that  no  prudent  man  would 
expose  himself  thereto,  the  law  implies  a  quasi 
new  agreement,  whereby  the  master  rdieves  the 
servant  from  hia  former  assumption  of  riak,  and 
places  responsUiility  for  resulting  injuries  upon 
the  master.  International  Cotton  Mills  v. 
22  Ga.  App.  309,  96  S.  E.  16  (3),  and  cases 
cited. 

2.  MA9IBB  AND  SEBVAHT  «=:»286<39),  289(37)— 
PuADiNO  «=»216(1)— Neguobnt  obdeb  of 

BUPLOTSB  AlfD  CONTKIBUTOBr  irBaUGEMCI 

AS  qUBSTIONS  FOB  JDBT. 

Applying  to  the  petition  In  this  case  the  rul- 
ings snnonnaed  above^  the  qoestlons  as  to  wbeti^ 
er  the  order  as  given  to  tlie  plaintiff  by  the 

defendant  was  a  n^llgent  one,  and  whether  the 
act  required  under  the  assurance  given,  was 
one  which  of  itself  was.  so  obviously  dangerous 
tliat  no  person  of  ordinary  prudence  could  be 
expected  to  perform  it  are  questions  of  fact  to 
be  determined  by  the  jury  from  the  evidence 
adduced  upon  the  trial  of  the  case.  The  peti- 
tion, therefore^  sM  out  a  cause  of  action,  and 
the  court  did  not  err  In  overruling  ^e  general 
demurrer,  since  questions  as  to  diligenoe  and 
negligence,  including  contributory  negligence,  are 
questions  peculiarly  for  the  jury,  and  the  court 
will  dedine  to  solve  them  hy  dedslon  m  demurs 
rer,  exc^t  In  plain  and  indisputable  eases.  Sudi 
of  the  special  grounds  of  the  demurrer  as  were 
meritorious  were  properly  met  hy  an  appropriate 
amendment. 

Error  from  0lt7  Court  ot  Bainbrldge. 

Action  by  J.  S.  Murklaoa  against  GL  B. 
Hodges.  G^eral  and  special  demurrer  to  the 
petltlw  overruled,  and  defendant  excepts  and 
bitngB  orror.  Affirmed. 

Statment  of  Facts  by  the  Court 

This  Is  an  action  for  damages  for  personal 
injuries  by  a  servant  against  the  master. 
The  petiticoi  alleges:  That  the  plaintiff  was 
a  locomotive  engineer  on  a  log  train  operated 
by  the  defendant  That  be  liauled  tbe  log 
train  from  tlie  mlU  of  the  defendant  to  the 


^9For  other  ossm  im  same  to^  and  KBY-NUHBBR  Is  aU  Ker-NumlMred  Dlgeata  and  Indexes 

Digitized  by  Google 


THOMAS  N.  BAKSB  LUMBER  CX>.  y.  ATLANTIC  MILL  A  LUMBER  00. 

(lOS  8.B.) 


136 


woods,  and  ba<^  to  the  mill  and  to  the  log 
ramp  (describing  It),  where  logs  were  unload- 
ed fnmi  the  train,  remaining  on  hla  engine 
irttlle  the  loga  were  unloaded ;  that  the  skids 
composing  the  log  ramp  were  about  8  or  10 
teet  apart,  and  the  logs  hauled  on  the  train 
ranged  In  length  from  30  to  60  feet  Ttiat  he 
had  never  worked  at  or  on  a  log  ramp,  and 
had  no  experience  In  loading  or  unloading 
logs,  and  knew  nothing  of  the  dangers  In- 
ddent  to  satSi  work.  That  on  ttie  day  of 
the  Injury,  because  of  the  atuence  of  one  of 
fbB  bands  regularly  employed  to  tmload  the 
logs  frcnn  the  train  to  the  log  ramp,  the  de* 
ffeitdhnt  ordered  him  to  help  nnload  the  1<^ 
fmn  train.  That  he  reiplied  to  ttie  de- 
foidant  that  he  knew  no&lng  about  unload- 
ing logs,  that  be  had  noticed  that  some  of 
the  skids  were  out,  and  was  afraid  that  the 
Aldway  was  not  safe,  and  that  be  was 
afraid  be  wonld  be  hurt,  if  be  attempted'  to 
comply  wltti  the  defendants  order.  That 
the  defendant  Iben  tcdd  the  idalutifC  that  be 
knew  the  coiidltl(m  of  the  skldway,  knew  that 
It  was  saf^  and  said:  "Just  ftsten  ^ur 
cant  book  fai  the  log,  Jump  off,  turn  loose 
when  the  log  starts,  and  duck  your  head,  and 
tbe  log  will  pass  over  and  not  hurt  you. 
Tbere  is  no  danger.  Now  run  on  and  nnload 
flu  lo^  quick.  Tbe  skldway  ts  perfectly 
Bate."  nut  In  cmnpliance  with  this  order, 
and  acting  on  tbe  assurance  of  the  defaidant 
Oiat  tbere  was  no  danger,  tbe  idalntlff  w^t 
■luad  to  assist  the  negro  laborers  In  unload* 
log  the  logs,  and  acted  exactly  as  ordered  by 
Oie  defendant  Ttuit  in  nnloadlDg  <me  at  tbe 
loss  be  was  at  tbe  butt  eoA  thereof  and  that 
tbe  bn^  end,  b^ng  larger  than  the  other  end, 
rolled  fiistOT.  That  as  soon  as  tbe  log  started 
rcriUng,  he  attempted  to  get  out  of  the  way, 
and  be  would  have  done  so  but  tor  the  fact 
that  the  log  rcHled  onto  a  place  where  one 
of  the  ^Ids  had  been  broken,  and,  reaching 
tbat  plac^  became  overbalanced  and  f^  over- 
board on  him,  injuring  him  as  described  In 
the  petition.  The  petition  further  alleges 
tbat  on  the  day  of  the  injury  one  of  the  skids 
ccnnposlng  the  skld>way  had  rotted  and  been 
broken  out,  and  that  the  plaintiff  was  Injured 
at  the  place  where  the  skid  had  rotted  out. 
miat,  while  he  knew  the  skid  had  rotted  out 
of  the  ramp,  he  did  not  know  the  number  of 
skids  that  were  necessary  to  sustain  the  logs, 
and  did  not  know,  and  by  the  exercise  of  ordi- 
nary care  could  not  have  known,  of  the  dan- 
gers of  the  skldway,  and  tbat  be  could  not  by 
the  exercise  of  tnrdinary  care  have  av<Mded 
the  Injury.  That  the  defendant  was  familiar 
with  the  condition  of  the  log  ramp,  bad  been 
unloading  logs  on  the  ramp  In  tbe  condition 
in  which  It  was  In  for  quite  a  time,  and  tbat 
the  dangm  of  the  skldway  were  known  to 
tbe  defendant  The  petition  charges  the  de- 
foidant  with  negligence  in  the  following  par- 
ticulars: ifi)  In  not  furnishing  petitimier  a 
■afe  K^aoe  tb  work.  (b)  In  taking  petltlmer 


from  his  posltltm  on  the  locMuotive  and  or- 
dering him  to  unload  the  logs  with  the  assist- 
ance of  two  negroes,  (c)  In  assuring  iieti- 
tloner  that  the  iriace  where  he  was  assigned 
to  unload  logs  was  safe  and  not  dangerous, 
and  that  he  would  not  be  injured,  (d)  In 
ordering  petitioner  to  perform  Oie  work  of 
unloading  the  logs  after  he  had  protested  and 
stated  to  the  defendant  that  he  did  not  con- 
sider the  skldway  safe,  and  in  assuring  him 
that  the  skldway  was  safe,  and  that  he  would 
not  be  Injured,  (e)  In  taking  a  man  unex- 
perienced in  unloading  logs,  not  employed  for 
that  purpose,  and  ordering  him  to  unload  the 
logs,  and  assuring  him  tliat  It  was  safe  to 
onload  them  In  the  manner  and  at  tbe  place 
stated  by  tbe  defendant,  when  In  fact  it  was 
not  a  safe  place  to  work  and  the  assurance 
of  the  defoidant  was  untrue.  The  defendant 
demurred  generally  and  specially,  the  court 
overruled  tbe  dlemurrecs  and  the  defodant 
excited. 

JBNKINS,  P.  J.  Judgment  affirmed. 
8XDPHBN8  and  SMITH,  JJ.,  concur. 


(14  Go.  App.  149) 

THOMAS  N.  BAKER  LUMBBR  CO.  t.  AT- 
LANTIC MILL  &  LUMBER  CO. 
(Na  10643.) 

(Oourt  of  Appeals  of  Georgia,  DtvisuHi  No.  2. 
ITeb.  9,  182a) 

(BpUdbtu  &y  tHe  OiwrlJ 

1.  ABsnuFBZT,  AonoH  or  «»0(1)— Saus  «s» 
86^NoiiBUiT  ZB  raona  WBsaz  wuttih 

CONTBACT  DBTZKED  UOHTS  OF  PABTIES;  ON 
ETIDBnCE   THAT    PLAIHTIFF   ACCEPTED  DB- 

fendant'b   WBrrrEN   obdbbs   and  that 

GOODS  DELIVEBED  THEBEON  WEBB  NOT  PAZn 
FOB  NONSUIT  WAS  EKBONEOU8. 

Although  In  a  suit  upon  indebitatus  assump- 
lit  a  nonsuit  is  proper,  where  it  appears  from 
the  plaintiff'B  evidence  that  there  was  a  written 
contract  between  the  parties  whldi  defined  their 
rights  and  obligations  toudbing  the  subject-mat- 
ter of  the  suit  (Blue  V,  Ford,  12  Ga.  45),  yet 
where  in  such  a  suit  for  the  price  of  goods  sold 
tbe  only  evidence  of  a  written  contract  between 
the  parties  waa  that  tbe  goods  were  sold  on  va- 
rious written  orders  of  the  defendant  and  writ- 
ten acceptances  of  the  plaintiff,  and  that  the 
obligations  on  the  part  of  the  plaintiff  were  pa> 
formed  and  that  tbe  goods  ordered  and  ac- 
cepted were  not  paid  for,  it  was  error  to  grant 
a  nonsuit.  See  SontJiem  Printers'  Supply  Co. 
V.  Felker,  125  Ga.  148,  64  S.  E.  193. 

2.  Tbial  4=;9l05(5)— 'Whbbb  written  obdebs 

WEXE  SHOWN  ONLT  BY  OBAL  TESTIUONT  NOT 
OBJECTED  TO  HAKINO  FBIUA  FACIE  CASE 
NONSUIT  WAS  EBBOB. 

While  it  is  tnie  that  in  this  case  the  writ- 
ten orders  and  acceptances  were  not  introduced 
in  evidence  and  were  shown  cmly  -by  oral  tes- 
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timony,  this  testimoDy  wm  on  excepted  to  when 
offered,  and  no  motitm  waj  mode  to  rale  it  out. 
"If  secondatT  evidence  *  *  *  la  admitted 
•  •  *  without  objection,  it  la  to  be  considered 
as  evidence,  and  a  charge  or  verdict  may  be  baa- 
ed upon  it;  and  anch  a  verdict  will  not  be  set 
aside  as  b^ns  unsupported  by  evidence."  Mon- 
roe T.  Baldwin,  146  Ga.  215,  88  &  E.  947.  As 
die  evidence  admitted  made  a  prima  Cade  case 
ftw  Ott  plalntll^  it  was  error  Ua  the  trial 
judge  to  grant  a  wmsaiL 
Smith.  J.,  dlaemtiiif. 

EyrroT  from  01^  Ooiirt  oC  AJbuxjl  Clay- 
ton Jones,  Jodga 

Action  by  the  momas  N.  Baker  Xjomber 
Gompany  against  Che  Atlantic  Mill  ft  tiomber 
Company.  SVoau  a  Judgment  of  nonsuit 
plaintiff  brings  errw.  BerersedL 

Gny  O.  Bndmer  and  Feaoo^  &  Qardner, 
all  at  Albany,  tar  ptalntur  in  error. 

miner  ft  FsAaa,  oC  Albany,  Cor  deSendant 
In  emnr. 

STEPHENS,  J*  Jodgmoit  nreraed. 

JUNKIMS,  P.  J.,  ooncon. 

SMITH,  J.  (dissenting.  I  cannot  agree 
wiUi  ttte  decision  of  the  majority  of  the 
court,  for,  under  my  view  of  the  law,  If  a 
suit  is  brought  upon  an  account  and  the  de- 
fendcmt  flies  a  general  doilal,  and  upon  the 
trial  al  the  case  ttie  plalntUTs  evidence 
shows  that  the  sowunt  ccmsists  of  a  number 
of  Items  and  balances  on  different  bills  for 
merchandise,  all  growing  out  of  written  or- 
ders and  acceptances,  the  burdm  is  upon  the 
plaintiff  to  introduce  In  evidence  these  wrlb- 
ten  cmitracts  and  ahov  a  compliance  with 
(btsOf  and  ap<Hi  bis  fiUIttte  to  make  boOi 
proof  a  nonsnit  is  pnqier. 

"In  a  complaint  founded  «i  ui  aoooont.  It 
was  proTU  by  the  plaintiff's  witnesa,  on  the  tri- 
al, that  there  was  a  written  contract  between 
tiie  pajTtieB  touching  the  subject-matter  of  the 
account.  Held,  that  the  plaintiff  could  not  pro- 
ceed, and  that  the  defendant  was  entitled  to  a 
nonsuit"   Blue  v.  Ford,  12  Oa.  46. 

There  Is  in  my  o[dnl(Hi  a  clear  distinction 
between  the  case  at  bar  and  the  cases  cited 
in  the  majority  decision.  See  Southern  Cot^ 
ton  Oil  Co.  V.  Farkas,  23  Ga.  App.  413,  08 
S.  E.  411.  It  clearly  appears  from  the  Ford 
and  Farkaa  Cases,  supra,  that  when  the 
plaintiff's  own  testimony  showed  tliat  the  ac- 
count was  based  upon  a  written  contract  the 
burden  was  upon  him  to  produce  and  intro- 
duce such  contract,  and  then  prove  to  the 
satisfaction  of  the  court  and  Jury  that  be 
had  comidied  with  his  <xmi tract  and  that 
nothing  remained  to  be  done  exc^  the 
payment  of  Uie  mon^. 


(U  as.  App.  no 
ItANG,  B6L  Owl,  ▼.  Hm. 

SAMB  V.  DENMAN  et  al. 

(Nos.  10190,  10203.) 

(Conrt      Appeals  of  Georgia,  Division  No.  1. 
Jan.  29.  1920.) 

(Bpttabut  »y  the  Court.} 

1.  InroxiuTme  UQnoBS  ^ss*2S0—Im  ooir- 
maoTATioir  pbogbbuhob  butb  has  bubdiit 
or  SHownro  itsb  or  txeocle  roa  iunb- 

POBTINO    XJQU0B8    WITH    XHOWUEDOS  Or 
OWITSa  OB  LESSEE. 

"In  a  proceeding  under  section  20  of  the 
Prohibitioa  Act  approved  March  28, 191T  (Laws 
Ex.  Sess.  1917,  pp.  7,  16),  to  condemn  a  vehicle 
or  c(mveyance  used  in  transporting  any  liquors 
oat  beverages  the  sale  or  possesaion  of  which  is 
pn^iiblted  by  law,  the  burden  U  upon  the  state, 
the  condemnor,  to  show  that  such  vehicle  or 
convey  once  was  used  in  conveying  the  prohibited 
lienors  or  beverages  with  the  knowledge  ot  the 
owner  or  lessee.' " 

2.  iHTOzzoATina  uquobs  «s32S0— Ehowx.- 

BDQB  THAT  AUTOHOBZXX  WAS  17BXD  Ut  TBAH8- 
POBUNQ  LXQUOBB  HAT  BB  SSOWH  BT  OXB- 

cuuertAxntu.  btzdbmcb,  but  knowlbdgx  or 

AGENT  OB  SEBTAHT  IB  ZZTSUmoixm. 

"Knowledge  of  the  owner  or  lessee  that  pro- 
hibited liquors  were  being  transported  In  die 
automobile  is  a  question  of  fact,  to  be  deter- 
mined  under  the  pertinent  rules  of  evidence,  as 
a  prerequisite  to  Uie  right  to  condemn  the  auto- 
mobile in  a  proceeding  instituted  for  that  pur- 
pose against  the  owner  or  lessee  thereot  Sack 
knowledge  may  be  shown  by  circumstantial  as 
well  as  direct  evidenoe.  (a)  Wb^her  sneh 
knowledge  wUl  be  presumed  as  a  matter  of  fact, 
upon  proof  of  the  nse  of  the  car  by  Uie  Agent  of 
the  owner  or  lessee  for  the  purpose  of  trans- 
porting prohibited  liquors  or  beverages,  is  a 
matter  not  involved  under  the  question  as  cer- 
tified by  the  Court  of  Appesls.  (b)  Elnowledge 
of  the  agent  or  servant  of  the  owner  or  lessee, 
employed  to  use  an  automobile  for  a  specified 
legid  purpose  only,  that  pndiibited  liquors  were 
bdng  conveyed  in  the  automobile,  yhH  not  be 
imputed  as  a  matter  of  law  to  the  owner  or 
lessee  thereof." 

3.  iNTOXIOATinO  LiqUOBB  «=9iKK>— *XB88EB" 

or  Txmcu  usbd  to  tbanbpobt  uquobs 
mm  BATE  PBoraBTir  thbbein,  as  dxbtxn- 

OUISHED  ntOU  '-BAIUCE.'* 

**TBdmlcally,  the  wwd  leasee*  denotes  the 

holder  of  a  contract  for  the  possession  and 
profits  of  lands  and  tenements  for  a  fixed  term, 
for  life,  or  at  will.  Civ.  Code  1910,  i  8690.  By 
the  term  iessee,'  as  used  in  section  20  of  the 
above-mentioned  act  is  meant  tme  who  has  some 
property  in  the  vehicle  or  conveyance  which  it- 
eelf  may  be  the  subject  of  condNnnati<ni,  aa 
distinguished  from  a  mere  'bailee,'  with  a  spe- 
cial property  in  the  vehicle  or  conveyance  in- 
trusted to  him.  Civ.  Code  1910,  |  8468.  The 
term  lessee^  Is  not  to  be  ocnstmed  as  hsTing 
the  same  meaning  as  the  word  'bailee.* " 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  SeccHid  Series,  Bailee ; 
Lessee.] 
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4.  IwroxiCATiKQ  LiquoBs  4=9260  —  Pkbbon 

EUPLOTED  TO  DBITB  OAB  BOUGHT  TO  BS  OOH- 
OEMITED  IS  NOT  "iXSSEB." 

"Ooe  who  Is  merely  engaged  by  the  owner 
to  drive  an  RutomoUle,  either  for  a  atlpalatad 
wage  or  part  of  the  earoings  of  the  car,  lii  oot  a 
lessee,'  within  die  meaning  of  aeetlon  20  of  the 
abore-nentfoned  act.** 

5.  AnmuAHOE  in  ooNFcmMrrr  with  quks- 

TIONS  ANBWKBKD  BT  SUPana  CotJBT. 
The  above  ralinge  were  made  by  the  Su- 
preme Coart  <101  S.  S.  795),  in  anawer  to  cer- 
tain qaestiona  cerdfled  by  thia  ooor^  and,  nnder 
th«n  and  the  foeta  of  the  Instant  eases,  the 
trial  jndge  did  not  err  in  dizeeting  Terdfcta  for 
the  claimants  and  agalnat  tbo  fond wmna  tiwi  of 
the  aatomoUlas. 

No.  10180: 

Brror  from  Sapralor  Oonrt^  Wbitfleld 
Ootmty ;  M.  O.  Tarrer,  Judge. 

No.  10208: 

Error  from  Superior  Gonr^  Dade  Oonn^ ; 
M.  O.  Tarrer,  Judge. 

Separate  proceedings  by  J.  li-  Lang,  Solici- 
tor General,  against  B.  T.  Hitt  and  against 
Gob  Denman  and  others  Directed  verdict 
for  (Ualmauta  against  the  ccmdemnation  of  an 
antomobUe.  and  the  Solicitor  Omeral  in  each 
case  brought  error,  and  the  Coart  of  App^Ua 
certified  guei^tions.  Judgment  affirmed.  In 
conformity  with  snavrw  ot  Supreme 
Oonxt  (101  S.  E.  79S). 

J.  BC  Laiv,  Sol.  Oen.,  of  Oalhonn,  bi  loo. 
per. 

Haddox,  McOamy  &  Shnmate  and  V.  K.  Mc- 
Ontchen,  all  of  Daltcn,  and  W.  F.  McOan^iy, 
of  Chattanooga,  Tenn.,  for  defendants  In  w- 
ror. 

BROTLBS,  a  J.  Jndgment  afBrmed. 
I«UKB,8nd  BIiOODWOBTH,  JJ.,  ccmcar. 


(M  Ga.  App.  W) 
UOTES  T.  FBnJJPS  et  aL   (No.  11082.) 

■  (Gonrt  of  Appeals  of  Oewgia,  DMaion  No.  2. 

Feb.  10, 1020.) 

(BtfUalmt  by  ik«  Court.) 
Apfux.  Ann  zbsob  •sb1000(2)— BcrniAi,  or 

2fKW  TBIAL  OS  OBOUEID  THAT  nBDIOT  18 
WITHOUT  BTIDBNCB  TO  SUSTAXN  XT  CANNOT 
BB  inTXBTVBED  WITH. 

There  being  evidence  to  antborin  the  ver- 
dlcrt  returned,  which  has  the  approval  of  the 
trial  jnd^.  Us  jadgment  overruling  the  motion 
for  a  new  trial,  based  solely  on  the  ground  that 
the  verdict  is  vitbont  evidence  to  sustain  it, 
cannot  be  interfered  with. 

£:rror  from  Snperior  Cour^  Bartow  Ooon- 
ty;  M.  C.  Tarrer,  Jndge. 
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S.IO.) 

Action  between  W.  M.  Motes  and  Q.  C. 
Phillips  and  others.  Judgment  for  the  lat- 
ter, motton  for  new  trial  orermledi,  and  the 
former  brings  error.  Affirmed. 

M.  B.  Bnbanks,  of  Borne,  for  plaintiff  In 
errOT. 

Keel,  rinley  &  Ned,  of  Cartersville,  for 
defendants  in  error. 

SUITH,  J.  Judgment  aflBrmed. 

JENKINS,  F.  j\,  and  STEPHIONS,  J.,  cod- 
cnr. 


(M  Ga.  App.  717) 

STANDARD  COAL  00.  r.  ECLEPSB  COAL 
00.    (No.  10802.) 

(Coart  of  Appeals  of  Georgia,  Dlrision  No.  2. 
Feb.  7,  1020.   Rebearing  Denied 
Feb.  23,  lOSO.) 

{StfUabut.  bp  the  Court.) 

1.  Sales  <s»174— BTm's  rAiLUBB  to  had 

PATUENT  WHBir  DUE  UITDIB  OOnTUOT  BS- 
UCrVED    BBIXEB    OF  OBUOATIOHS  TO  KAKX 
TTTBTHEB  DEUrBBIES. 
Where  a  seller  agrees  to  dellrer  to  a  pur- 
chaser comiDoditieB  in  specified  guantitieB  week- 
ly  and  at  designated  pdcea  payable  on  the  1st 
of  each  month  after  delivery,  a  failure  by  the 
latter  to  meet  paymeota  when  due  relieves  the 
former  of  any  obligation  to  make  further  de- 
liveries. 

2.  Sales  «=>180(3)  —  Buteb  aockpttko  de- 

LATED  DBUTEBIES  AND  FAIUNO  TO  PAT 
THiatKFOB  CANNOT  BOLD  SUJBB  LIABLB  TOB 
rAZI.TrBB  TO  HAKB  rUBTHEB  OIUTBBIB8  UN- 
DEB  OONTBAOT. 

Although  tiie  seller  maj  iiave  ddayed  de- 
liveries and  tailed  to  make  them  on  time  as  con- 
tracted for,  the  purchaser  cannot,  after  accept- 
ing such  delayed  deliveries  and  alao  subsequent 
deliveries,  and  failing  to  make  payment  due 
therefor  under  the  contract,  hold  the  seller  lia- 
ble for  a  failure  to  continue  making  any  fur- 
ther deliveries  contracted  for.  The  case  of 
Bernhardt  v.  Federal  Terra  Gotta  Co.,  24  Ga. 
App.  101  S.  B.  688,  is  not  in  conflict  with 
this  ruling.  The  decision  in  that  case  holds 
that  by  the  acceptance  of  a  delayed  delivery 
the  purchaser  does  not  ipso  facto  waive  his 
right  to  daoiagea  for  any  delay  which  is  In  vio- 
lation of  the  contract 

3.  Sales,  «s»71(5)— Dklivebt  or  Hnmnnc 

SCmCIBNT  UNDER  HAXHCUM  AND  lOHIlCCH 

OONTEAOT. 

Where,  under  the  terms  of  sucli  contract, 
tiie  seller  may  make  deliveries  In  weekly  in- 
staDmeMs  ranging  from  a  minimum  to  a  max- 
imum nnnber,  he  .complies  with  the  contract  by 
delivertng  the  t"*"'""""*  number  spedfled. 

4.  Dbpabtube  fbou  tebhs  or  oohtbaot  xs  a 

QUASI  NEW  AOREEUENT. 
"Where  parties,  in  the  course  of  the  execu- 
tion of  a  contract,  depart  from  its  terms  and 
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pay  or  receive  money  under  such  departure, 
before  either  can  recover  for  failure  to  panrae 
the  letter  of  the  a^eement,  reasonable  notice 
muit  be  given  the  <^er  of  Intention  to  rely  on 
the  exact  termi  of  the  Agreement.  Until  such 
notice,  thn  departure  is  a  quail  new  agra^ 
ment."   Civ.  Code  1910.  {  4227. 

S.  CHA'RaE  OF  COUKT. 

The  Jury  having  determined  the  issues  of 
fact,  the  evidence  supporting  the  verdict,  and 
the  above  prtndplea  of  law  having  been  prop* 
erly  applied,  there  was  no  error  1b  the  charge 
<tf  tiie  conrtf  or  In  the  fafinre  to  diance  at  re- 
queated. 

6l  Oobtb  «s»262— No  allowanob  or  daiiaqu 

TO  DXriNDAMT  IR  XBBOB  WHXBX  IT  IB  HOT 
PI-AirfLT  APFAKBirT  THAT  APPEAL  WAB  FOB 

It  not  b^g  plainly  apparent  tliat  the  writ 
of  error  was  prosecuted  for  delay  only,  the 
motion  of  the  defendant  In  error  for  damages 
la  denied. 

Drror  from  Superior  Oonrt  Fnltoo  Oonn* 

ty ;  J.  T.  Pendleton,  Judge. 

Action  between  the  Standard  Coal  Com- 
pany and  the  Eclipse  Coal  Company.  Judg< 
ment  for  tbe  latter,  and  the  former  brings  er- 
ror. AfBrmed. 

a  li.  Pettlgrew,  of  Atlanta,  ft>r  jiOaintlff  In 
error. 

Dooi^  &  Dooglaa,  of  Atianta,  tor  defend- 
ant In  wror. 

STEPHENS,  X  Jndgmoit  afflimed. 

JONKINS,  P.     and  SMITH,  J.,  ooncor. 


an  N.  a  in> 

SWIFT  ft  CO.  T.  ME&KINS  et  aL    (No.  0.) 

(Supreme  Court  of  North  Carolina.    Feb.  18, 
1A2O0 

1.  Sales  «s9261(7)— Sellbb's  aobht'b  siatx- 
mbnt  as  to  (jualitt  a  wabbaivtt. 

Statements  seller's  agoit  at  time  of  sale 
of  (ertiUBer  that  it  was  as  good  aa  any  of  the 
aame  analysis  sold  to  be  used  for  cotton  and 
com,  and  ms  as  good  a  fertiliser  as  thm  waa 
on  tiie  market,  amounted  to  a  warranty  aa  a 
matter  (rf  law. 

2.  Sales  «s»2ai(6),  428, 442(3}— PoBiixn  BBP- 

BBSENTATIOH  AS  TO  QUALXTT  AHO  UBBFUL- 
nBBa  AMOUNTS  TO  "WABBANTT";  BBEACH  OW 
WABBAIITT  ICAT  BS  OOlJITTBBOLAnUD;  DAH- 
AGB8  BOB  BBEACH  OV  WABBAKTT;  DZFFBB- 
BHOB  BBtWBHN  OOHTBAOT  FBIOB  AND  BBAL 
VALUB. 

The  positive  rcpresoitatbm  by  a  seller  that 
the  article  sold  possesses  a  certain  value  and 
certain  qualities  amounts  to  a  "warranty,"  and 
by  counterclaim  the  buyer  may  set  up  breach 
of  the  warranty,  and  reduce  the  anm  claimed 
by  the  difference  between  the  contract  price 


and  the  actual  value,  althoi^b  Qiere  waa  no  do- 

ceit  in  the  sale. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  First  and  Second  Series,  War- 
ranty.] 

Aiqpeal  frcKD  Superior  Courts  Paaqnotank 
County;  Devln,  Judge. 

Action  SwUt  ft  Go.  against  Isaac  H. 
Meeklns  and  others.  From  the  Jodgmokt  ren- 
dered, defendants  appeal.   Mew  triaL 

The  following  Issues  were  submitted: 

(1)  Is  the  defendant  I.  M.  Meekius  indebted 
to  the  plaintiff  aa  alleged  in  the  c(HnplaintT  if 
BO,  in  what  sum?  Answer:  $1,477.88,  and  in- 
terest from  July  19,  1917. 

(2)  Did  the  plaintiff  warrant  the  goods  sold 
to  d^endant  MeeUns,  aa  alleged  in  the  answer? 
Answer:  No. 

(?)  Was  there  a  breach  of  wananty  1^  the 
plaintiff  as  alleged  in  tlie  anawer?  Answer:  No. 

From  tbe  judgment  rendwed,  tlie  defend- 
ants appealed. 

Aydlett  ft  Sawyer,  EhringtiaaB  ft  Small, 
and  P.  W.  McMollan,  aU  of  naiBabetb  Olty. 
for  appellanta. 

W.  A.  Worth  and  Thompson  ft  WHaoi,  all 
of  'Elizabeth  City,  tax  ttw&lee, 

BBOWN,  J.  Tbe  plalntur  aoed  to  reeorer 
on  a  note  of  tbe  defendant  given  for  tbe  pnr- 
chase  ot  fertUlsw.  THe  defendant  admitted 
the  execadon  of  tbe  note  and  bla  Indebted- 
ness tbereuKKm  aB  allied  tat  the  oom^alnt, 
subject  to  his  counterclaim  as  set  oat  In  tbe 
answer  for  breodi  of  mrranty  as  to  tbe 
quality  of  aald  fttrOllBer,  made  at  tta^  time 
of  the  salou 

The  contract  Was  made  in  January,  1919. 
Plaintiff  agreed  to  sell  and  deliver  to  the  de- 
ffflidant  40  tons  of  fertilizer,  analyzing  6-7- 
0  and  10  ttms  of  acid  phosphate. 

The  defendant  testified  tbat  he  bad  never 
used  plaintiff's  fertilizer,  and  so  stated  to 
Le  Boy,  the  agent  who  sold  it  to-bim.  Le 
Boy  testifled: 

"I  told  him  it  was  as  good  fertilizer  aa  there 
was  on  the  market.  I  UAd  him  it  was  as  good 
fertilizer  as  there  was  on  the  market  of  the 
same  analysis.  He  told  me  he  was  buying  it 
for  cotton  and  com,  and  I  told  him  it  was  as 
good  as  any  sold  to  be  used  for  cotton  and 
com,  of  the  same  analysis.  I  told  him  it  was 
as  good  as  anybody  else's  fertilizer  of  the  same 
analysis.  I  told  him  tbat  I  sold  this  fertilizer 
cheaper  than  anybody  else.  I  t<dd  him  that 
Swift  ft  Oo.'8  goods  were  as  good  as  any  from 
any  other  factory." 

The  defradant  Meeklns  testified  that  the 
agent  told  him  that  the  ferttUzer  was  as  good 
as  any  one  could  get,  and  that  Swift  ft  Co. 
could  sell  it  cheaper  on  accotmt  of  their 
output  from  their  paddug  bouse,  and  that 
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he  told  the  agent  If  It  was  all  ti0A  that 
he  would  take  It 

[1]  The  Judge  submitted  ttie  qjoeaUfm  of 
wananty  to  the  Jut.  Tba  defendant  ctm- 
t»dB  that  there  was  a  warranty  as  a  matter 
of  law  apcn  Le  Roy's  testimony,  who  was  the 
agent  of  the  plain tUT  and  introduced  by  him, 
and  that  the  Judge  should  have  so  held,  and 
Instructed  the  Jury  accordingly. 

[2]  We  agree  with  the  defendant  that  the 
language  used  by  the  agent  conatltated  a 
warranty  in  law.  It  is  not  necessary  that 
the  language  should  be  intmtlMially  false, 
or  that  there  should  have  t>een  any  purpose 
to  deceive.  The  poeitiTe  r^resraitation  by  a 
vendor  that  the  article  sold  possesses  a  cer- 
tain value  and  certain  qualities  amounts  to  a 
warranty,  and  by  codnterdalm  the  defendant 
may  set  up  the  breach  of  Uie  warranty,  and 
reduce  the  sum  claimed  by  the  dlfTereuce  be- 
tween the  contract  price  and  the  actual 
value,  alttiou^  there  was  no  decdt  In  the 
sale. 

McKlnn<Hi  T.  Mcintosh,  98  N.  O.  89,  3  S. 
Bl  840.  Tbia  case  is  very  mocih  on  all  fours 
with  the  oae  under  amslderatlon.  In  F^ger 
v.  Worth,  130  N.  O.  268,  41  S.  E.  877,  89  Am. 
St  Bep.  866,  It  was  h^  that  representa- 
tUxa  that  rice  Is  exoell«it  seed  rice  amounts 
to  a  warranty.  In  that  case  the  court  held 
also  that  his  honor  correctly  instructed  tiie 
Jury  as  a  matter  of  law  th^  the  defendant's 
representations  amounted  to  a  warranty,  and 
that  they  should  answer  that  issue,  "Xes." 
See,  also.  Love  v.  MUler,  104  N.  O.  582, 10  S. 
E.  68S;  LewU  v.  Bountrea*  78  N.  a  828. 

We  are  of  opinion  that  the  Judge  ataonld 
hare  Instructed  Qie  Jury  as  a  matter  d  law 
fbat  the  language  used  by  the  plaintilTs 
agmt  amounted  to  warrani?,  and  ttiat  they 
should  answer  the  secrad  issue  "Yes." 

Vm  this  MTor  thm  must  be  a  new  trial. 


(86  W.  Ta.  nO) 

DBTBOIT  STBSSL  PIU)DTTCTS  OO.  T. 
DAILY  TBLSOBAPH  PRINTXNO  • 
GO.   (No.  88S0.) 

(Sn^ene  Ooort      Appeals  of  West  TIrgiiiia. 

Feb.  10. 192O0 

(ByUalnu  hp  tte  OomrtJ 

I.  GVABAim  ^=»46(1)— OOITTBAOT  OOmTBUBD 
AS  OORnmONAEs 

A  ccsitract  of  guaranty  of  the  payment  of 
purchase  money  of  goods,  effected  by  means  of 
letters,  in  one  of  which  the  gnarantor  says  he 
will  see  the  account  paid,  but  wants  the  bill 
rendered  promptly,  so  he  can  take  care  of 
hims«**f  in  settlement  and,  in  the  other  of  which 
tlu  guarantee  says  be  will  render  the  invoices 
to  tbe  debtor,  but  will  advise  tbe  guarantor  of 
&ulnre  to  remit  within  a  leastmable  time,  after 
the  maturity  of  the  bill,  which  is  80  days  from 


the  data  of  lUpment,  is  a  eonditlaial,  not  an 
abs(dute»  contract 

2.  OCABANTT  «S»27— AamD  ICODZnCATXOH  JB 
VABX  or  COMTUCr. 

A  d^ht  modificatioii  of  an  offer  of  guar- 
anty, ^voEsble  to  the  guarantor,  made  In  the 
acceptance  thweof  and  acquiesced  In  by  him.  Is 
a  part  ct  the  cwtract  of  guaranty. 

8.  GuASANTT  «=»67— When  ouARAirroB  dis- 

CHASOBD  BT  TAILTTKE  XO  NOTIFZ  07  HONFAT- 
aCENT. 

Failure  of  the  guarantee  in  a  contract  of 
guaranty  to  comply  with  a  condition  <tf  the  con< 
tract  requiring  him  to  ^ve  tbe  guarantor  notice 
of  nonpayment  within  a  reasonat^  time  after 
maturity  of  the  debt  dlsdiarges  the  guarantor, 
if,  within  euch  reasonable  time,  the  ddttor  has 
become  insolveat  or  conditiottB  have  dianged  in 
such  manner  as  to  wotfc  injury  and  damage  to 
him. 

4.  GuAXAirrr  ^946CU,  92(1)  —  Beabokabu- 
HEss  or  TUCK  roB  nBroBHAiroK  or  connx- 
TioNs;  QusmoH  roB  jubt. 
What  is  a  reasonable  time  in  such  case  de- 
pends upon  the  nature  of  the  contract  the  eit- 
nation  of  the  parties  thereto,  and  all  tbe  dr- 
cumstances,  and  if  upon  these  the  court  cannot 
see 'dearly  and  beyond  doubt  that  the  notice 
was  given  within  such  time,  (o-  after  it  had 
elapsed,  the  question  of  the  reasonableness  of 
the  time  thereof  is  one  for  jury  determination. 

6.  GUABiHTT  ^saffj  —  OuABAITTOB'S  SltOWI.- 

BOOK  or  becbipt  or  ooons  bt  obbtob  aud 

AUOUITT  or  bill  00  NOT  ruBTIFY  PEBKUPTO- 

BT  INSTBUCTION  AQAINBT  BUC. 
Neither  the  de£«idant's  knowledge  of  the 
recdpt  of  the  goods  by  the  debtor  and  tbe 
amount  of  tike  bill,  before  matoiity  thereof,  nor 
the  voluntariness  of  hia  offer  <a  guaranty,  nor 
botii  c(nnUued,  irill  Justify  the  livhig  at  a  per- 
emptotr  instractlon  to  find  for  the  pi'jntlff  in 
swdi  case. 

6.  GUABANTT  «S>72— DEBTOB'b  rALSE  BBPBB- 
BBHTATIOZf  Or  PATICBNT  DOES  NOT  BBLEASB 
OVABAKTOB,  HOB  DOES  HIS  BELIANCB  THXBB- 

on  WAIVE  Gonnmoif  or  x(0TinGA,Ti0N. 
A  false  representation  of  payment  of  the 
debt  made  by  tlie  debtw  to  the  gnarantmr, 
within  the  reasonable  time  allowed  for  notice 
of  default  does  not  release  the  guarantor,  nor 
does  his  reliance  thereon  amount  to  a  waiver 
of  the  condition  of  the  guaranty. 

Ettop  to  Olrcult  Court,  Mercer  Gounty. 

Action  by  the  Detroit  Steel  Products  Com- 
panr  against  the  Dally  Telegraph  Pxtntlng 
Company.  Judgment  for  defendant  upon  a 
directed  verdict  and  idalntlfl  brings  error. 
Reversed,  verdict  set  aside^  and  cause  xe- 
manded  for  a  new  trial. 

A  F.  Kiiudon  and  Frmch  ft  Basley,  all  of 
Bluefleld,  tatr  idalntiff  In  error. 

Sanders  ft  Orodiett  and  A.  O.  Fox,  all  of 
Bluefleld,  for  defendant  In  error. 

POFFENBABGER,  J.  The  prlnclral 
grounds  ot  the  complaint  on  this  writ  at 
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error  to  a  jndgment  for  the  d^endaiit.  on  a 
directed  verdict,  In  an  action  by  motion  on  a 
conttact  of  guaranty,  are  the  direction  to 
the  jury  to  find  for  the  def^dant  and  re- 
fosal  of  the  [H-ayers  of  the  t^Intiff  tw  four 
Instrnctlona  taidered  by  IL 

The  snbject-matter  of  the  gnaranty  waa 
an  open  account  for  $411.^,  with  Bome  in- 
terest, less  t27J82,  an  allowance  for  freight 
paid,  dne  the  plaintiff  fnnn  the  Blaestone 
Oonstructloii  Compeny,  a  corptMUtlon,  for 
material,  sted  sash  and  accessories,  used  by 
It  hi  the  erection  of  a  building  for  the  de- 
f^dant  Being  uninformed  as  to  the  flnan* 
dal  worth  and  standing  of  that  company, 
and  unable  to  find  it  rated  in  any  of  the  com- 
mercial directories,  the  plaintiff,  before  ac- 
cepting its  order  for  the  sash,  amounting  to 
$414.  applied  to  the  defendant  for  Informa- 
tion as  to  the  financial  standing  of  the  con- 
stmctloa  company,  a  letter  dated  s<xne 
time  prior  to  October  27,  1916.  Having  had 
no  rei^y  to  that  letter,  it  repeated  Its  re- 
quest a  letter  dated  October  27,  1916.  and 
recdved  a  reply  thereCot  dated  October  30, 

1916,  in  which  the  president  oC  tiw  defendant 
company  said: 

"I  desire  to  state  that  they  have  ezcelloit 
credit  in  this  conntry.  and  have  contracted  to 
erect  a  boUdlng  for  us,  and  I  authorise  you  to 
make  this  shipment  at  once,  and  we  will  see 
that  the  account  ia  paid.  Of  course,  we  want 
the  bill  rendered  promptly,  so  that  we  can  take 
care  of  ouraelTes  In  settlement.  However,  the 
bnilding  haa  juat  been  started,  and  we  csn  take 
care  of  It  my  Bkely.'' 

Thereupon  the  plaintiff  wrote  In  reply  as 

follows: 

"W«  thank  you  for  your  letter  of  October 
30th,  regarding  the  Bluestone  Construction  Com- 
pany, and  fw  your  kind  (^Eer  to  see  tiiat  the 
account  is  paid.  In  accordance  with  the  signed 
order,  we  will  render  Invoices  to  the  coatractora, 
but  win  advise  yon  if  they  fall  to  remit  within 
a  reasonable  time  after  the  account  has  matured^ 
whidi  will  be  80  days  from  the  date  of  ship- 
ment." 

The  materials  were  shipped,  and  the  In- 
voice, dated  NoTember  14,  1916,  was  8«it 
to  the  constmctitm  company.  Before  the 
completion  of  the  building,  that  company  filed 
a  petition  in  voluntary  bankruptcy  and  was 
duly  adjudged  a  bankrupt  Repeated  efforts 
of  the  plaintiff,  made  by  letter  at  variotis 
times  from  December  21,  1916.  until  F^m- 
ary  8,  1917,  to  obtain  payment  of  the  ac- 
count by  the  construction  company,  were  un- 
availing.   By  a  letter  dated  February  14. 

1917,  four  days  after  the  date  of  the  filing 
of  the  petition  In  bankruptcy,  the  i^alntlff 
notified  the  defendant  of  the  default  and  re- 
quested payment  by  It  I>eeming  its  guaranty 
to  have  been  conditional  upon  notice  of  the 
default,  to  be  givra  by  the  plaintiff  within 
a  reasonable  time  after  the  maturity  of  the 
bill,  and  the  i^alntlff's  delay  in  giving  sndti 


a  notice  to  have  been  unreascmable,  the  de- 
fendant refused  to  pay  and  denied  liability. 
In  the  meantime,  on  December  4,  1916,  it 
had  paid  to  the  Bluestone  Ooostructlon  Com- 
pany the  amount  of  an  estimate  in  whlcii  was 
included  the  bill  for  the  sash,  amounting, 
with  the  freight,  to  $436.60,  and^  on  Jann- 
aiy  9,  1917,  it  had  paid  to  the  construction 
company  all  that  was  dne  it  for  work  and 
materials  up  to  that  date,  $2,120.  The  presi- 
dent of  the  defendant  cranpany  says  that, 
at  the  date  of  the  payment  of  the  estimate. 
Including  the-  UU  fbr  sash,  be  was  Informed 
by  the  manager  of  the  construction  company 
that  the  UU  had  been  paid  to  the  plaintiff. 

The  first  instmctlaii  requested  by  the 
plaintiff,  and  refused,  would  have  directed 
the  jury  to  find  for  the  plaintiff  peremittMlly, 
if  it  had  been  gir^  The  second  would  have 
left  it  to  the  jury  to  say  whether  the  plain- 
tiff had  notified  the  defendant,  within  a  rea- 
sonaUe  time  af  tw  the  bill  became  due,  of  the 
failure  of  the  cootractor  to  pay  it,  and  direct- 
ed them  to  find  for  the  plaintiff  in  such  case. 
The  third  would  have  directed  tbem  to  find 
for  tbe  plaintiff,  if  they  b^eved  the  last  pay- 
ment to  Ok&  construction  company  1^  ttie  de- 
f^idant  bad  been  made  before  a  reaamaUe 
time  had  eziHred  after  the  maturity  of  the 
bill.  Tlie  fourth  mnld  have  told  them  tbe 
taOan  ot  tbB  plalntUf  to  eend  the  bUl  to 
the  defttidant  was  immaterial,  and  consti- 
tuted  no  ground  of  defense  and  that.  If  they 
believed  from  (he  evidence  the  defendant  bad 
money  with  which  It  could  have  paid  the  ac- 
count at  the  time  of  Its  knowledge  ot  the 
delivery  of  the  materials^  thej  should  find 
for  the  plaintiff. 

The  first  and  fourth  InstructlcHis  aaked 
for  by  the  plaintiff  treated  the  contract  be- 
tween the  parties  as  (me  guaranteeing  the 
payment  of  the  bill  absolutely  and  nncondl- 
tl(»ially,  and  the  other  two  treated  it  as  a 
conditional  contract  of  gnaranty,  leaving  to 
the  Jury  only  the  qnestiCMi  of  reasonablen^ 
of  the  time  in  which  the  notice  of  default 
was  given.  The  peremptory  Instruction 
glv«D  at  the  Instance  of  the  defendant  was 
based  upon  the  theory  of  a  conditional  guar- 
anty, but  it  withheld  from  the  jury  tbe  in- 
quiry as  to  the  reasonableness  of  the  time 
of  the  notification,  upmi  the  assumption  that 
the  d^ay  had  been  unreasonable,  as  nutter  of 
law.  Henoe  it  Is  manifest  that  one  of  the 
vital  questions  in  the  case  is  the  correct  In- 
terpretation of  the  contract  Involved. 

[1-4]  It  would  be  at  variance  with  a  fun- 
damental and  uniformly  recognized  rule  of 
interpretation  to  say  the  sentence  In  the 
letter  of  October  SO,  1916.  relating  to  the  ren- 
dition of  the  bill  for  the  goods,  was  Inserted 
without  purpose.  There  is  a  presnmpti<Mi 
that  every  word,  i^rase^  and  clause  used 
In  any  written  Instrument  was  put  into  it 
for  some  purpose,  Llmitatiou  or  quallfica- 
tioa  of  the  guaranty  made  in  the  letter  le  the 
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only  snbstantal  purpose  the^  sentence  ooold 
b&Te  bad.  Besides,  Qie  words  of  ffoaniiity, 
taken  In  connectl<Hi  with  what  follows,  ex- 
press dear  and  nndohbted  intention  to  pay 
the  bill.  If  at  all,  out  of  money  to  become  due 
to  the  contractor.  Considered  as  a  whole,  the 
letter  cannot  be  deemed  to  have  expressed  an 
asreement  to  pay  the  bill  at  all  hazards,  or 
Id  nny  event;  and  It  Is  equally  dear  that 
prompt  rendltlMi  Of  the  bill  was  required  by 
the  defendant  as  a  means  of  enabling  it  to 
make  paymoit  out  of  the  money  to  become 
dae  to  the  construction  company.  Whether 
this  requirement  was  intended  to  be  a  con- 
dition of  tbe  guaranty  might  not  be  entirely 
dear,  however,  If  the  plaintiff  had  not  placed 
its  own  Interpretation  upon  the  letter.  The 
defendant  ml^t  have  obligated  Itself  oncon- 
dltlonally  to  pay  the  bill,  and  then  required 
prompt  rendition  thereof,  as  a  mere  matter 
of  convenience  to  itself.  Oompliance  there- 
with would  have  relieved  it  at  tiie  necessity 
of  ascertainment  4^  the  date  and  amoont  at 
the  blU  from  some  other  source.  If,  how- 
ever, the  guaranty  was  susceptible  of  a 
double  interpretation,  the  idalntiff  had  dear 
li^t  to  accept  it  in  accordance  with  the  one 
moat  faT(vable  to  the  guarantor.  The  plain- 
tiff put  such  an  interpretatloD  upon  it,  for 
It  was  careful  to  observe  the  modifying  clause 
in  ttie  defoidanfs  letter  and  obligate  itaelf  to 
gtve  notloe  of  d^nlt  within  a  reasonable 
time,  In  a  manner  cnly  sU^tly  different  from 
tbat  anggested  by  the  defendant's  letter. 
Strict  compliance  with  the  order  for  the 
groods  required  the  invoice  to  go  to  tbe  am- 
tractrar,  instead  of  the  guarantor;  but  an 
equivalent  was  snbetltated — notice  of  do: 
fault  in  a  reasonable  time  after  maturity  of 
tbe  biU.  In  this  modlflcatim  the  d^endant 
«€qui^0oed,  and  that  made  it  a  pert  of  the 
contract  McKdl  v.  Chesapeake,  etc..  Rail- 
road Co.,  175  Fed.  321,  99  a  a  A.  109,  20 
Ann.  Oas.  1097 ;  English,  eta,  Oo.  r.  Ardnln, 
I*  R.  5  H.  L.  64,  80 ;  18  C.  J.  283. 

Olie  Insolvency  of  the  principal  debtor,  the 
coastrncti<Hi  company.  Inflicts  inevitable  loss 
upon  either  tbe  plaintiff  or  the  defendant; 
wherefore  principles  respecting  notloe  and 
demand  at  payment,  applicable  In  cases  in 
which  the  debtor  Is  solvit,  need  not  be  re- 
garded. What  is  a  reasonable  time  for  no- 
tice of  default,  under  tbe  circumstances  of 
tbis  case,  is  always  important,  and  such 
notice  within  such  time  Is  always  required 
to  fix  liability  up<Hi  the  guarantor,  or  pre- 
vcsit  bis  disdiarge.  Brandt,  Snretyehlp  and 
Gaamnty,  {  217;  Steams,  Suretyship.  {  58. 
p.  91.  There  are  no  doubt  cases  In  which 
tlie  court  could  say,  as  matter  of  law,  notice 
bas  been  given  within  a  reasonable  time,  or 
not  within  such  time.  Aa  the  drcumstances 
of  each  case  control,  they  may  be  sudi  as  to 
make  it  clear  and  unquestionable  in  either 
case.  In  Craft  v.  Iduun,  13  C<Min.  28,  notloe 
«C  defanlt^  given  more  than  two  years  aft^ 
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er  tbe  date  thereof  and  about  a  year  after 
Uie  debtor  had  become  insolvent,  was  held 
not  to  have  been  given  in  reasonable  time. 
In  Salem  Manufacturing  Oo.  v.  Brower,  4 
Jones,  Law  (49  N.  0.)  429,  in  wUch  It  was 
held  that  the  guarantor  could  have  suffered 
no  loss  from  lack  of  notice,  there  la  a  dic- 
tum to  the  effect  tbat  what  Is  a  reasonable 
time  to  a  question  of  law;  but  It  is  not  to  be 
assumed  Uiat  the  court  intended  tti  say  It 
is  so  In  all  cases.  Tbe  contrary  has  been 
asserted  in  Barnes  Cycle  Oo.  v.  Reed,  91 
Fed.  481,  S3  O.  C.  A.  646;  Gurrle  Fertil- 
izer Co.  V.  Byfleld,  9  Ind.  App.  180,  84  N.  E. 
451,  36  N.  E.  438;  Sewing  Machine  Oo.  v. 
Mills,  55  Iowa,  643, 8  N.  W.  356;  Singer  Man- 
nfactoring  Oo.  v.  Uttler,  66  Iowa,  601,  9  N. 
W.  905.  These  cases,  as  well  as  Wadsworth 
et  al.  V.  Allen,  8  Grat.  (Va.)  1T4,  66  Am.  Dec 
137,  hold  that,  ordinarily,  what  is  a  reasonable 
time  for  notice  in  the  law  of  guaranty  Is  a 
question  of  ftict  for  Jury  detmninattnL  For 
tfato  proposition  there  li  a  dear  and  dedded 
wel^t  of  authority. 

To  determine  whether  notice  was  given 
within  a  reasonable  time,  so  as  to  bind  the 
guarantor,  or  after  Ilia  lapse  of  reasonable 
time,  so  as  to  permit  it  to  be  discharged  from 
liability.  It  Is  necessary  to  consider  the  law 
of  the  case,  all  of  the  facta  and  clrcurngta no- 
es, and  the  situation  of  the  parties.  The 
guaranty  Is  one  of  payment,  not  mere  In- 
demnl^  against  loss.  Stuart  v.  Oarter,  79 
W.  Va.  92,  90  S.  B.  637,  L.  R,  A.  1918D,  1070. 
■nie  bill  matured  Decemb^  14,  1916.  The 
notice  of  the  default  was  dated  February  14, 
1917.x  Inasmuch  as  the  defoadant  paid  to 
the  contractor  all  that  was  due  on  January 
9,  1917,  and  no  longer  had  anything  in  Its 
hands  belonging  to  the  contractor  out  of 
which  payment  could  be  made,  notice  given 
between  the  9th  of  January  and  the  14th  of 
February  might  not  have  availed  anything. 
If  the  defendant  was  not  hurt  by  failure  to 
^ve  notice  between  said  dates,  it  cannot 
complain  of  the  lack  thereof.  To  dlschai^ 
tbe  guarantor,  delay  and  damage  must  both 
concur.  Brandt,  Suretyship  and  Ouaranty, 
I  223.  If  the  prlndpal  Is  insolvent  when  Gib 
debt  becomes  due,  no  demand  upon  him,  nor 
notice  of  bis  default  to  the  guarantor,  to 
necessary.  Brandt,  Suretyship  and  Guaran- 
ty, S  223.  It  necessarily  follows  that,  if  no- 
tice of  default  within  a  reasonable  time  Is  a 
condition  of  a  guaranty,  and  su(^  time  ex- 
pires and  ttie  debtor  becomes  Insolvrat  be- 
fore the  expiration  thereof,  and  the  credi- 
tor has  had  no  notice  of  his  falling  circum- 
stances, demand  of  payment  and  notice  of 
default  to  the  guarantor  are  unnecessary, 
because  they  would  be  unavailing  to  save 
him  from  loss  or  damage.  Hence  the  period 
of  delay  tor  the  purposes  of  this  case  was 
from  December  14,  1916,  until  January  9, 
1917,  after  which  date  there  was  no  mcmey 
at  the  debtor  In  tbe  hands  of  tUe  guarantor. 
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from  which  paymoit  ooold  be  made^  and  on 
wbldi  date  the  debtor  muvt  have  been  In- 
BolToit  ISu  d^endantfa  wltnen  does  not 
claim  It  coald  have  protected  tts^  aXter  that 
date.  Then  is  DO  erldmce  In  the  record  teod- 
fng  to  show  that  the  creditor  had  any  knowl- 
edge of  Qw  falling  drcmnstanoes  of  the  debt- 
or, nor  any  proof  that  flie  gnarantw  knew 
It  mm  tauKdrent  All  knowledge  of  that  flict 
is  directly  and  raiiAiatlcally  deided  feiy  its 
president.  The  plaintiff  waited  about  a  week 
after  the  maturity  of  the  debt  heton  It  de- 
manded paymoit  The  first  demand  was 
made  December  21, 1016,  the  seotmd  Decem- 
ber 29,  1016,  and  the  third  Jannair  6k  1017. 
The  fatuity  ot  these  demanda  sufficed  to  ap- 
prise the  plaintiff  fliat  the  debtor  was  not 
prompt  in  jjayment,  and  may  have  bem  sof- 
fldent  to  raise  a  donbt  In  the  mind  of  a 
prudent  man  as  to  Its  flnandal  soundness. 
On  the  other  hand,  the  d^endant  had  been 
adrlsed  or  Informed  that  the  debt  had  been 
paid.  Though  It  could  not  rely  upon  this 
representation,  and  was  not  thereby  released 
from  Its  obligation  to  the  plahitiff,  the  dr- 
ciunstaDce  may  have  tended  to  lull  It  Into 
a  sense  of  security,  and  induced  It  to  re- 
frain from  action  In  the  premises  for  Its 
protection.  In  view  of  all  the  facta  and  cir- 
cumstances, we  are  of  the  <9lnlon  Qiat  tlie 
question  of  reaa<Hiableness  of  time  of  notice 
was  one  for  jury  determination;  wherefore 
the  court  did  not  err  in  refusing  the  plain- 
tiff's first  and  fourth  Instructions,  and  did  err 
In  its  direction  of  a  verdict  in  favor  of  the 
defendant  This  conclusion  also  condemns 
the  action  of  the  court  In  its  refusal  jof  the 
second  and  third  instructions  asked  for  by 
the  plaintiff. 

[I,  I]  nie  d^endantfs  knowledge  of  the 
reoebt  of  tb»  goods  and  amount  oC  tbe  bUl 


does  not  constitute  ground  for  the  vexmnptory 
Instmetioaa  sought  by  the  pinfetiff,  Nor 
does  this  fact  aiqnfiemfluted  by  the  addi- 
tlonal  one  that  the  offer  of  guaranty  was 
voluntary,  do  so.  It  was  entitled  to  notice 
of  de&ult  in  payment  Nor  does  it  signify 
anything  that  an  inquiry  would  have  elicit- 
ed knov^edge  of  nonpaymoit  lAe  plaintiff 
undertofA  to  ilve  nodoe  thereof,  and  the  de- 
fendant could  rightfully  r^  upon  that  nn- 
dnrtaking;  On  the  other  hand,  the  false  rep- 
resentation of  payment  made  by  tba  dditor. 
did  not  release  tbe  guarantor,  nor  justify 
the  direction  of  a  verdict  in  Its  favor.  In 
80  far  as  it  rdied  upon  that  rei»resaitatl<m. 
It  did  BO  at  Its  peril,  and  its  reliance  upon 
It  does  not  argue  intention  to  waive  the  con- 
dition Qt  UOB  guaranty,  fw  Qie  d^endant  was 
under  no  doty  to  act  nntU  it  leoelved  notice 
of  defiiult 

The  contention,  made  In  oral  argument 
that  the  guaranty  was  tbe  perscmal  contract 
of  the  president  of  the  defendant  corporation 
Is  not  well  founded.  Although  he  appended 
his  own  signature  to  the  letter,  describing 
himself  as  "President  Dally  Telegraph 
Printing  Oo^"  the  correspoodence  evidenc- 
ing the  contract  of  which  this  letter  Is  a 
part  as  well  as  the  oral  evidence,  dearly 
shows  the  contract  was  made  by  him  for 
and  on  behalf  of  the  corporation.  Delta  v. 
Prov.  Wash.  Ins.  Ca,  81  W.  Ta.  861,  8  S.  £L 
616, 18  Am.  St.  Bep.  909;  Murdock  v.  Frank- 
lin Ins.  Co.,  83  W.  Va.  407,  10  a  B.  777.  7 
L.  R.  A.  672;  Ooulter  v.  Blatdiley,  SI  W.  Ta. 
1G3,  41  S.  E.  138. 

For  the  errors  noted,  tiie  Judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
case  romanded  for  a  new  trial. 

BITZ,  abaent 
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JONS18  T.  HINBS,  Director  General  of  Ball- 
iMde.    (No.  88S7.) 

(Supreme  Oonzt  of  Appeals  of  West  Virgtaiia. 
Feb.  10,  1920 j 

1.  Baxlubut  «s321— BAium  is  posobsbion 
HAY  sam  wm  injubt  to  pbopebtt. 

A  bailee,  having  tlw  actual  possesion  of 
animals,  may  niaiTtfy^n  an  action  to  recover 
damages  for  wronffnU;  kUliog  or  injuring  tiiem. 

2.  RuzaoADS  «=»^  —  Dbitiro  oattu  on 

TBAOK  WITHOUT  LOOEXHO  OB  UVIXHIIIO  OOH- 

8TITDTKS  ireazjfimioB  FBSouTxana  bxoot- 

BBT. 

Whore  one  In  cha^  of  cattle  ctrndoets 
them  across  a  raflroad  track  at  a  crossiag,  with- 
out looking  or  listening  for  the  approach  of 
trains,  and  some  of  the  cattle  are  struck  and 
injured  bj  a  train  moving  on  said  railroad,  his 
negligence  in  so  conducting  them  upon  the 
crossing  without  looking  or  listening  for  the 
approach  of  the  train  will  preclude  the  recov- 
ery of  damagea  for  the  injury,  although  the 
Mrvants  of  the  railroad  may  have  been  negli- 
gent In  failing  to  ring  the  bell  or  blow  the 
triiiatle  before  readibig  the  croHdng,  unless  it 
appears  that  those  In  charge  of  the  train  could 
have  stopped  the  same  in  time  to  have  prevent- 
ed the  injury  after  discovering  that  the  cattle 
were  in  a  position  of  danger,  or  after  such  dis- 
covery should  have  been  made  by  the  exerdse 
of  the  lookout  required  of  those  in  charge  of 
locomotives  when  approaching  crossings. 

Error  to  Circuit  C3ourt,  Mercer  County. 

Action  by  O.  W.  Jones  against  Walker  D. 
Hlnee,  Director  General  of  Railroads.  Judg- 
aunt  for  plaintiff,  an4  defendant  brings  or 
ror. '  Reversed,  verdict  sot  aside,  and  cause 
remanded  for  new  trial. 


ReynoIdB  ft  R^noldi^  of  Pzliicetoa 
plaintiff  in  error. 


RITZ,  J.  In  ttiis  case,  brou^t  to  recover 
for  die  alleged  negligent  killing  of  two  cows 
by  coming  Into  collision  with  a  train  operat- 
ed by  the  defoidant  over  the  line  of  the  Nor^ 
folk  &  Western  Railway  Com[>any,  the  [daln- 
tlff  obtained  Judgment  In  the  circuit  court  for 
the  value  of  both  of  the  wnim^ia,  amonnting 
to  the  sum  of  $180,  to  review  wblcb  thla  writ 
of  error  is  prosecuted. 

The  plaintiff  lived  upon  a  farm.  Just  east 
of  the  city  of  Bluefleld,  owned  by  one  W.  F. 
Beckett,  l^e  Norfolk  ft  Western  Railway 
Company  runs  through  this  farm,  dividing  It 
into  two  parts.  The  residence  occupied  by 
the  plaintiff  is  on  the  south  side  of  the  rail- 
way company's  tracks,  while  a  pasture  which 
the  plaintiff  used  for  grazing  hie  stock  lay 
on  the  north  side  thereof,  ^is  pasture  field 
was  reached  by  a  road  extending  frtHu  the 
residence  occupied  by  the  i^intiff  acroes  the 
tra<^  at  the  railway  company.  At  tlie  point 
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at  which  this  road  crossed  the  railroad  the 
tracks  of  the  same  were  at  a  cmsiderable 
height  above  the  bed  of  a  small  stream,  flow- 
ing east,  Just  to  the  south  of  the  railway. 
This  road  came  down  this  stream  and  as- 
cended the  bank  to  the  levd  of  the  tra(^  of 
the  railway  through  a  considerable  cut  At 
this  p<^t  the  railway  tracks  were  likewise  In 
a  cnt,  80  that  a  train  approaching  the  cross- 
ing from  the  west  could  not  be  seen  by  any 
one  using  the  private  road  until  he  reached  a 
point  about  40  feet  from  flie  tracks,  where 
the  road  reached  the  same  level  as  the  rail- 
way roadbed.  When  this  point  was  readied 
the  tracks  were  visible  for  a  considerable 
distance  in  either  direction.  It  likewise  ap- 
pears tiiat  an  engineer  on  an  east-bound  train 
would  not  have  a  view  of  any  <me  using  the 
road  imtU  such  person  came  within  a  di»> 
tance  of  about  40  or  60  feet  from  the  tracks. 
On  the  morning  of  the  occurrence  which  re- 
sulted in  the  killing  of  the  two.  cows  for 
which  this  suit  was  brought;  the  animals 
were  being  driven  from  the  plaintiff's  resi- 
dence on  the  south  side  of  the  track  to  the 
pasture  field  on  the  north  side  thereof  It 
was  shown  by  the  plalutUTs  wife  that  dtuv 
Ing  this  time  trains  passed  over  this  cross- 
ing at  v&ry  frequent  intervals;  her  statemoit 
b^ng  that  one  passed  every  16  minutes.  Be- 
cause of  this  fact  it  was  tlie  custom  of  ttie 
plaintiff  in  driving  the  cattle  to  the  pasture 
field  to  have  tbem  accompanied  1^  some  one 
In  front;  as  well  as  another  person  bcblnd* 
so  that  when  the  railroad  crossing  was  reach- 
ed, if  there  was  a  train  In  view,  the  party 
In  front  could  stop  the  cattle  and  prevent 
their  going  upon  the  track  until  the  train 
passed.  On  this  occasion  the  plaintiff's  wife 
and  a  hired  man  were  comluctlng  five  cows 
and  two  horses  to  the  pasture  field,  the  plain- 
tiff's vrtfe  going  in  front  In  order  to  protect 
them  at  the  railroad  crossing  In  case  of  dan- 
ger from  an  ai^roadilng  train,  and  the  hired 
man  driving  the  animals.  Plaintiff's  wife 
testifies  that  she  did  not  see  the  train  ap- 
proaching from  the  west  until  she  was  al- 
most upon  the  track,  and  that,  when  she  did 
see  It,  It  was  within  40  or  50  feet  of  her,  and 
that  she  only  escaped  by  hurtylng  across  the 
track  In  front  of  the  train,  leaving  the  cattle 
tmprotected,  with  the  result  that  one  of  them 
got  so  dose  to  ^he  track  that  it  was  hit  by 
the  engine  with  such  force  that  it  was  knock- 
ed against  another  one  of  the  cows,  causing 
both  of  them  to  roll  over  the  embankment, 
whidi  is  35  or  40  feet  high.  They  were  so 
injured  in  the  acddrat  that  It  was  necessary 
to  km  them. 

[11  The  defendant  Insists  that  plaintiff  la 
not  entitled  to  the  Judgment  rendered  In  his 
favor  for  both  of  the  animals,  for  the  reason 
that  one  of  them  did  not  belong  to  him.  It 
appears  from  the  evidence  that  one  of  the 
cows  was  owned  by  the  plaintiff,  and  the 
other  was  owned  by  his  landlord.    It  la 
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shown  Hut  when  plalutlfl  rented  tbe  farm 
there  WBnt  with  It  all  of  ttie  cattle  and  stock 
upon  It,  wh!£h  indaded  one  of  the  cows  that 
was  killed,  and  he  had  thla  cow  In  his  custody 
and  poaaesBloa  under  his  contract  at  the  time 
It  wu  killed.  It  seems  to  be  «ecaed  that  a 
mm  bailee  of  animals  may  maintain  an  ao 
tSxm  against  one  wrongfully  killing  or  Injur- 
ing them.  8  C.  J.  Ifi9;  e  a  J.  U49:  8  R. 
a  I*,  tola,  Bailments,  |  49.  And  this  is 
true  as  to  one  who  is  an  aststor  of  cattle. 
Story  on  Ballinents,  |  448. 

[2]  The  defoidant  aleo  Inststs  that  tbe 
piaiwt**^  cannot  maintain  this  suit  because 
of  the  contributory  negligence  of  bis  wife,  in 
chai^  of  the  cattle,  in  allowing  tliem  to  go 
npon  the  txacb,  or  to  come  in  dangenras  prox- 
imity thereta  It  Is  claimed  by  the  plaintiff 
Uiat  the  engineer  on  the  looomotiTe  did  not 
sound  the  whistle  or  ring  the  bell  when  ap- 
proaching Oils  croBsln&  and  that  the  de- 
f^dautwasn^geotlnthlsr^ard.  The  de- 
fendant, however,  says  that  whether  or  not 
It  was  negligence  not  to  sound  the  whistle 
or  ring  the  b^  under  the  drcamstances,  the 
plain  tier  was  gnll^  of  contributory  n^llgmce 
barring  a  recovery.  As  before  stated.  It  ap- 
pears from  the  plalntUTs  testlmtmy,  which 
was  all  of  the  testimony  Introduced  In  tbe 
case,  that  one  approaching  the  track  from 
the  south  side  could  see  a  train  approaching 
from  the  west  for  a  constderable  distance 
when  wlOiln  40  feet  of  the  track.  This  fact 
awears  without  contradiction ;  In  tact,  it  Is 
the  statonent  of  plalntUTs  wife  who  had 
charge  of  the  cattle  on  this  occasion.  It  Is 
likewise  shown  by  her  that  she  did  not  see 
this  train  approaching  until  It  was  within  40 
or  SO  feet  of  the  crossing,  at  which  time  she 
was  on  the  track,  or  practically  upon  It. 
Manifestly  If  she  had  looked  when  she  was 
within  40  or  GO  feet  of  tbe  track,  or  within 
20  feet  of  the  track,  she  would  have  seen  this 
train  aiqproadilng,  and  would  have  prevented 
the  cattle  from  approaching  nearer  to  the 
track  than  was  safe.  Why  she  did  not  look 
is  not  explained.  She  was  preceding  the 
cattle  for  the  very  purpose  of  protecting 
them  against  Just  such  an  occurrence  as  this. 
There  is  Just  as  much  duty  upon  <me  imsslng 
over  a  railroad  crossing  to  exercise  the  facul- 
ties given  him  for  his  own  protection  as  there 
is  upon  the  railroad  company  to  sound  an 
alarm,  or  give  warning  of  the  approach  of  its 
train  to  sudi  crossing,  and  it  la  very  well 


established,  both  tn  this  jurlsdlctton  and  else- 
where, Oia.^  where  one  mxtUn  Injury  ftt  a 
crossing  by  going  upon  the  same  without 
looking  or  \M^ing  for  the  approach  of 
trains,  he  can  hare  no  xecomy,  unless  it 
ai^tears  Oiat  the  Injury  conitf  have  been 
avoided  by  Uie  railway  company's  servants 
after  his  pail  was  discovored.  or  could  have 
been  discovered  by  the  exerdse  of  ft»  dili- 
gence required  to  be  exercised  by  such  serv- 
ants  when  apiH*oa<dilng  a  cnnsUig.  In  this 
case  it  appears  without  amtradlcttan  Oiat 
the  pemon  In  diarge  of  these  cattle  could 
have  seen  this  train  if  she  had  but  locked  In 
ample  time  to  have  prevented  the  cattle  from 
reaching  a  i^ace  of  danger.  In  foct,  die  was 
preceding  the  cattle  along  the  road  for  the 
very  puiXMne  of  protecting  them  against  tlie 
danger  which  they  encountered.  Her  conduct 
In  apEM-oactUng  tbe  railroad  track  without 
looking  to  see  whether  this  train  was  coming 
until  she  was  practically  upon  the  rails  was, 
under  the  circumstances,  to  say  the  least, 
negligent,  and  because  of  this  negligence  of 
the  plaintiff's  agent  in  charge  of  the  cattle 
be  is  not  entitled  to  recover,  unless  he  has 
shown  that  after  the  perilous  position  of 
the  cows  was  discovered,  or  could  have  been 
discovered,  the  defmdanfs  agents  In  charge 
of  tbe  train  could  have  stoi^ed  the  same  in 
time  to  avoid*  the  accident,  Bei^eley  v.  Rail- 
way Co.,  43  W.  Va.  11,  26  S.  EL  349;  Hledel 
V.  Traction  Co.,  63  W.  Va.  B22,  61  S.  B.  821, 
16  L.  R.  A.  (N.  S.)  1123;  Bassford  v.  BaUway 
Ca,  70  W.  Va.  280,  73  S.  BJ.  926;  Stokes  t. 
Hallway  Co.,  104  Va.  817,  S2  S.  £1.  865;  Smith 
v.  Railway  Co.,  107  Va.  725,  60  &  B.  66; 
Southern  Ry.  Co.  v.  Hansbrough,  107  Va.  733, 
60  S.  E.  68;  Qiesapeake  &  OtAo  Ry.  Co.  t. 
Hall,  109  Va.  296,  63  S.  E.  1007.  There  Is  no 
attempt  to  show  that  the  peril  to  the  cattle 
could  have  been  discovered  by  the  defendant's 
agents  In  time  to  have  prevented  the  ac- 
cident In  fact  there  Is  no  effort  to  ahow 
within  what  distance  the  particular  train 
could  have  been  stopped,  or  even  approxi- 
mately how  far  the  engine  was  from  the 
crossing  when  the  danger  to  the  cattle  became 
Imminent  Under  th^e  circumstances  tiie 
circuit  court  should  have  directed  ft  verdict 
for  the  defendant  as  requested. 

It  follows  that  the  Judgment  of  the  drcnit 
court  will  be  reversed,  the  verdict  of  the  Jury 
set  adde^  and  the  cause  remanded  for  a  new 
trial. 
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(SvUdbut  by  the  Court) 

1.  WmvEBBKS  <e=»141— Iir  Acnoif 

BANK    AND    ADUINIBZSATBIZ  OV 


bbtwhh 
dboeobmt 

bark  oashm  mat  isbxiit  as  to  bis 
tbahbachons  aj9  aqeiit  with  dk0ka8bd. 
A  cashier  of  a  bank  la  not  endoded  1^  aec- 
don  68B8  of  CItU  Oode  1»10  from  teatif^- 
ins  as  a  vitnea  in  a  case  to  which  the  cor- 
poration is  a  party*  eonceminff  transactions 
had  between  anch  cashier,  as  agent,  in  behalf 
of  the  corporatioD,  and  a.  person  since  deceased, 
■wboss  administratw  is  tlie  other  partr  to  the 


2.  BXBODTOBS  AND  ADIQITZBTBATOBS  «S»76  — 
EQXriTT  WILL  XNTEBFEBE  IIT  ADlUIfXSIBATION 
TO  PBETTKT  LOSS  OF  IRTEBVXNINO  EQinTIES. 
As  a  general  rule,  a  court  of  equity  will  not 
interfere  with  the  regular  administration  of  an 
estate  by  an  administrator.   But  where  one  Is 
interested  in  the  title  to  certain  real  estate  In 
the  hands  of  the  administrator  and  has  Inter- 
Tening  equities  thercdn  not  reached  by  law,  and 
is  liable  to  svfier  loes  unless  a  court  of  equity 
intervenes,  a  court  ot  equity  will  interfere  to 
prerent  such  loss. 

S.  SFBCinO  FBBVOBHAITOK  4=al21(4)  —  BTI- 
DENCX  BtrmoiENT  TO  SHOW  THAT  BANK  MASK 
PAKTT  PIAINTUT  WAB  FABTT  TO  COHTBACT. 

The  evidence  in  the  case  was  sufficient  to 
authoriae  a  finding  that  the  bank  was  a  party 
to  the  alleged  acreemoit  Motfit  to  be  meetteally 
perfonned. 

Error  from  Snporior  Court,  Cook  Connty; 
W.  E.  Thomas,  Judge. 

Action  by  J.  P.  Do  Yane  against  Mrs.  LoUie 
Bell  De  Vane,  as  administratrix  of  J.  G.  De 
Vane,  deceased,  in  wliicli,  by  amendment  to 
the  petition,  the  Bank  of  Adel  was  made  a 
party  plaintiff.  Injunction  granted,  and  re- 
cover amralnted  as  prayed,  and  defoidaat 
brings  error.  Affirmed. 

J.  P.  De  Vane  brou^t  his  petition  against 
Mrs.  Lollte  Bell  De  Vane,  as  admlnlstratrlz 
of  the  estate  of  J.  C  De  Vsne,  for  injunction, 
recelrer,  etc.  It  appears  that  J.  O.  De  Vane 
died  on  October  21, 1918,  leaving  a  condder- 
able  estate  of  real  and  personal  property. 
Bis  widow  was  ai^mlnted  admli^trabrix 
upon  his  estate*  and  qiullfled  as  snch.  She 
made  appllcatlOD  for,  and  had  set  apart  to 
taer,  a  year>  stq»port  She  also  apjflled  for 
dower,  wUcih  was  duly  asrigned  to  her. 
While  a&nlnlsterlng  the  remainder  of  the 
estate,  tSn  father  «C  hw  Intestate,.  Oie  plain- 
tiff In  this  case,  brought  the  presoit  action 
against  her  as  administratrix,  In  which  he 
prajed,  am<»ig  other  thlngSi  that  she  be  en- 
joined from  selling  any  property  belonging 
to  ber  Intestate's  estate;  and  tiiat  a  reoelvw 
be  appointed  to  take  charge  of  the  assets  re- 


US 

By  an  ameadment  to 
the  petition  the  Bank  of  Adel  was  made  a 
party  plaintiff ;  and  there  was  a  iwayer  for 
spedflc  performance  of  a  certain  contract 
between  J.  p.  De  Vane  and  J.  6.  De  Vane 
and  the  Bank  of  Adel,  by  the  terms  of  whldi 
J.  O.  De  Vane  was  to  borrow  certain  sums  of 
money  from  the  Bank  of  Adel,  giving  his 
notes  therefor,  and  J.  P.  De  Vane  was  to,  and 
did,  sign  the  notes  as  surety.  It  was  fur- 
ther agreed  that  J.  O.  De  Vane  was  to  exe- 
cute a  deed  to  certain  realty  belonging  to 
him  to  the  Bank  of  Adel,  in  order  to  indem- 
nify J.  P.  De  Vane  against  loss  by  reason  of 
the  suretyship.  The  Bank  of  Adel  agreed  to 
accept  said  deed.  Before  the  deed  was  exe- 
cuted J.  O.  De  Vane  died.  Administratis 
was  had  upon  his  estate,  and  the  present  suit 
has,  as  one  o£  its  objects,  the  specific  i>erf  orm^ 
anee  of  the  alleged  contzact  and  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  prop- 
erty; the  plaintiff  claiming  that  he  has  an 
equitable  lien  upon  the  real  estate  which  was 
to  be  omreyed  by  deed  to  the  l)ank  to  indem- 
nify him  against  loss,  and  that,  unless  a  re- 
ceiver is  appointed  to  take  diarge  of  the 
property,  it  will  be  sold  by  the  administratrix 
and  the  funds  dissipated,  to  the  loss  and 
damage  of  the  plaintiff  In  the  amount  ct  the 
notes  which  he  signed  as  surefy.  and  which 
amount  to  approximately  $7,000.  The  def^d- 
ant  filed  a  demurrer  to  the  petition  as  ammd- 
ed,  and  also  an  answer.  Upon  hearing  evi- 
dence the  court  granted  an  injunction  and  ap- 
pointed a  receiver  as  prayed,  and  the  defend- 
ant accepted. 

J.  W.  PoweD,  ot  AOeiU  and  B.  K.  WUooz,  of 
Valdosta,  for  {^alntUF  lo  error. 

J.  Z.  JaAmn,  ot  Adcil,  and  Brandi  ft  Snow, 
of  Quitman,  for  defendants  fn  oror. 

HILL,  jr.  (aftor  stating  the  facts  as  above). 
tH  1.  On  ttie  trial  <tf  the  case  ttw  oublw  ct 
the  bank  and  its  attorney  were  permitted  to 
testify  over  objection  that  the  agreement  be- 
tween J.  CK  De  Vane  and  J.  P.  De  Tane  and 
the  bank  was  entered  into  substantially  as 
set  out  in  the  foregoing  statemmt  of  facts. 
The  ol^ecUon  was  upon  the  graond  that,  tito 
bank  having  t>een  made  a  party  plaintiff  to 
the  case^  and  the  presoit  aOit  proceeding 
against  the  defendant  as  administratrix  of 
the  deceased  husband,  Uw  witnesses  wwe 
not  competent  to  testtfy  under  Cl^  Code 
IBIO^  I  68S8.  Jn  the  brief  of  counsel  for 
the  plalntttt  In  error  It  Is  admitted-  that  this 
qiustion  has  been  before  this  ooart  a  num- 
ber of  times,  and  Out  It  has  been  decided 
against  their  contention  In  the  following 
cases:  Ullman  t.  Brunswick  TlQe,  etc,  Co.. 
&6  Ga.  625,  24  B.  B.  400;  Bosser  v.  Geor- 
gia Padflc  By.  Co.,  102  Oa.  ie4»  29  8.  B.  171; 
Maxwell  V.  Imperial  FertUlser  Go.,  108  Ga. 
106,  29  S.  B.  TOT;  Holston  t.  Sontbern  Bj. 
Co.,  116  Ga.  066.  48  a  a.  29:  Cody  t.  First 
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National  Bank.  108  Oft.  789,  80  S.  B.  281; 
Fla.  G.  &  P.  By.  Go.  T.  Uslna.  Ul  6a.  697. 
36  8.  E.  928.  But;  counsel  argue,  these  ded- 
sions  are  wrong  in  prlndide;  and  they  re- 
quest this  court  to  review  and  OTerrule  them. 
In  the  Ullman  Case,  sujwa,  this  court  held: 

"Here  la  nothing  in  the  evidence  act  of  1889, 
or  the  amendments  thereto,  which  exdudee  a 
director  or  other  agent  of  a  corporation  from 
testifying  as  a  wlQieas  In  a  case  to  wblcfi  the 
corporation  Is  a  party,  concerning  transactions 
had  between  soch  direebv  or  agmt  in  behalf  of 
the  corporation  and  a  person  since  deceased 
whose  execotor  or  administrator  is  tiie  othu 
party  to  the  case." 

This  ruling,  and  the  rulings  In  the  cases 
which  follow  and  approve  the  Ullman  Case, 
Is  omtrolUng  of  the  question  raised  In  the 
presoit  record.  We  hare  examined  that  and 
subseqaent  cases,  and  decline  to  overmle 
them.  The  Ullman  decision  was  rendered 
in  1895,  and,  so  far  as  we  are  aware,  has 
been  uniformly  followed  since  that  time. 
Gounsel  and  parties  have  doabtlesa  acted 
upon  the  rule  there  laid  down ;  and  the  L^- 
Islature,  which  has  conv^ed  many  times 
since  Its  rendition,  has  not  seen  fit  to  change 
or  abrogate  that  rule,  nor  has  this  court  seai 
fit  to  overmle  the  decision  so  rendered. 

[2]  2.  It  is  Insisted  that  the  court  erred  In 
appointing  a  receiver  to  take  cliarge  of  the 
assets  ot  the  estate  and  In  granting  an  In- 
junction against  the  sale  of  the  assets  in  the 
hands  of  the  administratrix.  It  la  argued 
that  the  court  had  no  right  to  Interfere  with 
the  regular  administration  of  the  estate  of  the 
deceased,  unless  mismanagement  on  the  part 
of  the  administratrix  was  alleged  and  shown. 
The  general  rule  is  that  a  court  of  equity  will 
not  interfere  with  the  regular  administra- 
tion of  an  estate  by  the  administrator  (Civil 
Code  of  1910,  I  4S96) ;  bat  there  are  excep- 
tions to  the  rale,  and  we  think  that  the  pres- 
&it  case  falls  within  the  exc^iitlona.  One  of 
the  exceptions  Is  where  a  person  Interested 
In  the  estate  has  Intervening  equities  not 
readied  by  law,  and  he  Is  liable  to  suffer 
loss  unless  a  court  of  equity  intervenes  for 
bis  protectlw.  See  Moody  v.  BUerbie,  86  Oa. 
666;  Howes  v.  Whipide,  41  Ga.  822;  Hill  v. 
Arnold,  79  Ga.  867,  4  S.  S.  7M ;  Perkins  v. 
Keith,  33  Ga.  526;  Knight  v.  Knight,  76  Ga. 
386  (3) .  In  the  present  case  It  is  aUeged  that 
the  two  De  Vanes  and  the  Bank  of  Adel  en- 
tered into  an  agreement  under  the  terms  of 
which,  fts  set  out  in  the  foregoing  statement 
of  facts,  J.  G.  De  Vane  was  to  execute  to  the 
bank  his  deed  to  certain  real  estate  to  indem- 
nify J.  P.  De  Vane  against  loss  In  cate  he 
should  have  the  surety  notes  to  my ;  and  It 
Is  also  insisted  that  the  Bank  of  AAA  was 
a  party  to  this  agreement,  but  that,  on  ac- 
count of  the  failure  of  the  attnmey  of  the 
bank  to  write  the  deed  befme  the  death  of 
the  defendant's  intestate,  t^  deed  was  not 


executed.  If  this  Is  the  truth  of  the  matter 
(and  tben  is  evidenoe  In  the  record  to  sup- 
port it),  thai  we  ttiink  tbo  plaintUf  would 
have  sudi  an  Intervwilng  equity  in  tiie  pzop- 
erty  which  was  to  have  been  conveyed  as  to 
be  entitled  to  the  relief  sought  under  the  al- 
legatl<ms  of  the  petition  and  the  evldaioe 
offered  in  support  thereto 

[3]  S.  One  other  ground  of  exception  re- 
mains to  be  considered,  viz.  that  the  alleged 
contract  was  one  between  J.  P.  De  Vane  and 
J.  G.  De  Vane,  by  whldi  the  latter  agreed 
to  make  the  conveyance  to  the  land  in  ques- 
tion to  the  Bank  of  Adel,  and  that  the  bank, 
was  not  a  party  to  the  agreement,  and  there- 
fore that  the  alleged'  contract  was  Illegal  and 
void.  Under  the  pleadings  and  the  evidence 
submitted  to  the  trial  Judge,  we  think  he  was 
authorized  to  hold  that  the  contract  was  en- 
tered Into  between  the  two  De  Vanes  and  the 
bank.  The  cashier  of  the  bank  testified  that 
the  agreement  was  substantially  as  alleged 
by  the  plaintiff,  and  that  he  instructed  the 
attorney  for  the  bank  to  execute  the  deed  In 
accordance  with  the  terms  of  the  agreement. 
The  purpose  of  the  deed  was  doubtless  two- 
fold, to  Indemnify  J.  P.  De  Vane  against  loss, 
and  also  as  additional  security  to  the  bank ; 
and,  this  being  so,  we  think  that  there  was 
ample  consideration  moving  to  the  bank  for 
entering  Into  the  agreement,  and  further  that 
the  same  was  not  void  as  between  the  three 
parties  thereto  for  any  reason  aaalgnad. 

Jndgmoit  affirmed. 

AH  the  Justices  concur. 


Qa.  763) 

OMVBB  et  ux.  T.  LEWIS.   (No.  1462.) 

(Supreme  Court  of  Oeor^    Feb.  U,  1920.) 

(BtUabtu  by  lAa  Court.) 
1.  FnAUDUlXNT  OOirVKTANCKS  «=>287(2)— Px- 

Ttnon  IN  SUIT  TO  an  Asnm  hot  dekubu.- 

BUB  Off  OBOniTD  09  OOHPUBUS  janQDATS 
BKICBOT  AT  LAW. 

G.  G.  Lewis  brooi^t  an  actkm  against  J. 
T.  Oliver  and  bis  wife,  praying  for  cancellatlcai 
of  a  conveyance  of  land  from  the  husband  to 
the  wife.  The  allegatiiHis  at  the  petition,  in 
so  far  as  are  here  material,  were  as  follows: 
The  Oliver-Pratt  Manufactorlng  Gwnpany.  a 
partnership,  and  J.  T.  Oliver  and  3.  S.  Pratt, 
ccHuposIng  the  flim,  during  the  year  1912  be- 
came indebted  to  petitioner  in  the  sum  of  9812, 
besides  interest,  for  iridch  earns  petitioner  ob- 
tained a  Jndgment  against  the  partnership  and 
the  members  thereof,  at  the  November  turn* 
1913,  upon  which  ucecation  was  Issued  and  is 
now  unsatisfied  in  the  hands  of  tbe  levying 
officer.  During  the  fall  or  winter  ot  1912  J. 
T.  Oliver  made  and  executed  to  hia  hUb  a  deed, 
wltii  warranty,  conveying  a  described  parcel  of 
land  containing  825  acres,  and  a  certain  hoose 
and  lot  In  a  nunad  dty,  tor  a  stated  oniridera> 
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tion  of  $1,00(1  Vb»  pnverty  w  ooiiT«7ed  is 
worth  many  tiizMS  more  than  the  ttated  oooBid- 
eration  of  the  deed.  Both  the  firm  and  the 
■  maker  of  the  deed  were  insolvent  at  the  time 
of  its  execution  and  record,  and  are  now  in- 
solvent,  and  the  conveyance  was  made  bj  Oliver 
to  his  wife  with  the  intention  to  hlnd«',  de- 
lay, or  defraud  the  creditors  of  the  partnership, 
as  well  as  his  own  creditors,  among  which  was 
petitions,  and  such  intmtioD  was  known  to 
th«  wife  at  the  time  of  the  execution  and  de- 
liverr  the  deed,  and  it  is  therefore  fraudu- 
lent and  void.  Z>Mniinan  to  tiie  petition  were 
overroled,  and  ezceptlMiB  pendente  lite  were 
filed  b;  the  defendants.  The  answer  denied 
all  the  material  allegations  of  the  petiticm.  A 
verdict  was  rendered  for  the  plaintiff.  Th6 
defendants'  motion  tot  a  new  trial  was  over> 
ruled,  and  they  excepted.  Held,  the  petition 
was  not  subject  to  demurrer  on  the  ground  that 
the  plalndS  had  a  complete  and  adequate  rem- 
edy at  law.  Uaynard  t.  Armour  Fertilizer 
Works,  138  Oa.  619,  7£  S.  B.  582. 

2.  B*BAUDULEST  CONTKTANGXS  *»260— PKTI- 
TION  IN  SUIT  TO  SET  ASIDE  NOT  DEHUBBABLI 
AS  FAIUNO  TO  AIXBQB  TOCE  OT  OHEATION 
OF  DEBT  OB  CHABAOTEB  OV  INDXBTEDNBBB. 

As  the  petition  alleged  that  judgment  had 
been  obtained  for  the  amount  of  the  plaintiff's 
indebtedness  against  the  firm  and  the  members 
thereof,  and  stated  the  term  at  which  the  judg- 
ment was  obtained,  the  petition  was  not  subject 
to  demurrer  on  the  ground  that  It  failed  to  al- 
lege Buffidendy  the  time  at  which  the  debt 
was  created,  and  the  nature  or  character  of  tbe 
indebtedness. 

8.  Appui.  and  naoB  «=:»1078(3)  —  Gboundb 

or  DBHUBBKE  NOT  BKFKKBXD  TO  ZN  BBIHr  ABK 
ABANDONED. 

Other  grounds  of  demurrer,  not  referred  to 
in  brief  of  counsel  for  the  plaintifli  In  error, 
under  the  rulings  of  this  court,  will  be  consid- 
ered as  abandoned. 

4.  EVZDBHOK  4=9818(8)— FBAUDni-SHT  CONTST- 
ANCSS  4=9211$)  —  KVXDBHOS  AS  TO  JUDO- 
MBNT8  AND  BXX0UTIOH8  IN  FAVOB  OV  THIBD 
PABTU8  ADMIHHTBTJI  AOAZHBT  nAUDUUNT 

solvency  ot  a  hosband  at  the  time  of 
a  transaction  between  himsdf  and  his  wife  be- 
ing an  issue  in  the  case,  it  was  not  wror  to 
admit  in  evidence  cojdes  of  judgmoita  in  favor 
of  third  persons  against  the  firm  and  the  mem 
bers  thereof,  including  the  husband,  together 
with  executions  issued  on  such  judgments  and 
entries  of  nulla  bona  by  ^  levying  officer,  over 
objection  that  sncb  documents  and  entries  of 
nulla  bona  were  irrelevant  and  hearsay  as 
against  the  wife.  Lawson  t.  Wright,  21  Ga. 
242;  Buttram  v.  Jadtson,  82  Oa.  409;  Jen- 
nings T.  Matiooal  Bank  of  Athens,  74  Oa.  783 ; 
Virginia-Carolina  Chemical  Co.  v.  HoUis,  23  Oa. 
App.  634.  99  S.  E.  154  (4);  Fryberger  v. 
Berven,  88  Uinn.  811.  02  N.  W.  1125;  20  Gya 
776.  This  is  true,  alUiough  s«ne  or  most  of  the 
indebtedness  for  which  audi  judgmnxts  were 
rendered  was  contracted  subsegnently  to  the 
date  of  the  execution  of  the  conveyance  by  the 
husband  to  his  wife,  "but  prior  to  the  date  of 


its  reoffd;  the  husband  and  his  wlfs  being  in 
possession  of  the  property  at  the  time  of  the 
creation  of  such  indebtedness  and  up  to  the 
time  of  the  record  of  his  oonvayance  to  her. 

&  FBADDUISHT  OOHnTASOBB  4s»218— "Obxd- 

itob"  dernbd. 
A  person  having  a  contract  in  existence  at 
the  time  when  an  alleged  fraudulent  convey- 
ance is  made,  \mder  which  the  other  party  to 
the  contract  might  become  liable  to  him,  and 
who  does  subsequently  become  Uable  to  him  un- 
der such  contract,  is  a  "creditor"  of  such  other 
person  from  the  time  the  contract  went  into 
effect,  within  tbB  meaning  of  the  statute  against 
fraudulent  convcTanoes.  12  B.  a  U  ^2,  |  26, 
and  eases  ated. 

[Ed.  Note.— For  other  deflnltlwis.  see  Words 
and  Flvaaeit  First  and  Second  Series,  (hed- 
itor.] 

6.  OONTINUANOB  FOB  ABSBNOK  OV  DXnNDANT. 

Undw  all  the  circumstances  dlsdosed  In 
the  several  grounds  of  the  moti<Mk  for  new  trial 
complaining,  in  ^ect,  that  the  judge  erred  in 
refusing  to  c<mtinue  the  case  on  account  of 
the  absence  of  the  defendants,  it  does  not  appear 
that  there  was  any  abuse  of  discretion. 

7.  Affeal  and  ebbob  4=31038(1^— Too  vavob- 

ABIA  ntSTBtrCTION  AS  TO  NECESBITT  OV 
SHOWZNO  THAT  CONTBTANOE  FBOM  HUSBAND 
TO  WIVB  WAS  MADE  IN  OONTEMPIATION  OF 
XH80LVUI0T  NOT  INJVBIOUB  TO  DEmNDANTS 
BVBBAKD  AND  Win, 

One  ground  of  the  motion  iar  a  new  trial 
sets  forth  an  ezcwpt  from  the  judge's  charge, 
and  the  movants  contend  that  "the  portion  of 
the  charge  which  asserts  that  the  plaintiff  must 
show  that  the  deed  [from  the  husband  to  Us 
wife]  was  made  in  contemidation  of  insolvency 
is  error."  Then  was  no  error  here  which  was 
cause  for  a  new  trial  In  behalf  of  the  plain- 
tiffs in  erKa>.  See  Banks  v.  IfcOandless,  119 
Ga.  703,  47  S.  B.  882 ;  Civ.  Code  1910,  |  8011. 

8.  SUFFIOIBNOT  OV  BVIDBNOE. 

The  only  evidence  submitted  in  behalf  of  the 
defoidants  was  the  depositi<ms  of  tiie  wife, 
taken  at  the  instance  of  the  plaintiff;  and 
when  her  entire  testimony  is  conridered,  it  does 
not  appear  tliat  it  required  a  finding  by  the 
jury  for  the  defendants.  There  was  no  abuse 
of  discretion  in  refusing  a  new  trisL 

Drrcff  from  Superior  Oonrt,  Randolph 

County ;  W.  a  WorrUl,  Judge. 

Action  by  O.  O.  Lewis  against  J.  T.  Oliver 
and  wUe.  Jadgmmt  for  plaintiff,  new  trial 
was  denied,  and  deCeodanta  bring  error.  Af- 
flnneda 

B.  Terry,  of  Oolumlma,  a  W.  Worrill,  of 
Gnthbert,  and  H.  OL  Bdwards,  of  Dawson, 
for  plaintifFs  in  error. 

Tennana  ft  VniUnwm,  of  Dawson,  and  Jaa. 
W.  Harris,  of  Onthbert,  fbr  defmdant  In  er- 
ror. 

FISH,  <X  J.  Jndgmmt  affirmed.  AH  the 
Justices  conciqr. 
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BENSON  T.  ANDBDWS  tt  aL    (No.  14S0.) 

(Saprene  Court  of  Georcta.   Ftb,  U,  1820.) 

(Syttabut  by  the  Court.) 
L  Afpkal  and  nuun  «»678(lHJvDouimT 

OVEBBUUITQi  I«iniSSn  HOT  EZCIFiaD  TO  IS 
C0NCI.U81VB  AOAIMST  maillEBAIlT  HOI  AP- 
PUXIHO  mni  JUDOlOHT  OH  THX  MBBIia. 

The  Judgment  OTerraling  tbe  dmurrer  to 
the  petition  indaded,  among  other  things,  con- 
stniction  of  the  will;  and,  there  being  no  ex- 
ception thereto,  under  former  rnlinga  of  thia 
court  the  judgment  was  conclunTa  against  the 
demurrant,  and  as  to  her  became  the  law  <^  the 
case.  Brooks  t.  BawUngs,  138  Ga.  810^  76  S. 
E.  1B7;  Bailer  T.  Georgia  ft  Elorlda  Rj^  144 
Ga.  139,  86  S.  826. 

2.  Pleading  «e»19&— Judoicbnt  otebbuurg 
ducubbsb  bt  one  denndaht  not  bzcbfibd 
to  ob  bevebsed  u  ooholiwztx  aoaihst 
othbb  detendaht. 

The  jud^ent  on  the  demurrer,  unezc^ited 
to  and  unreversed,  was  also  conclusive  apon  the 
executor.  McKlnnoy  v.  Powell,  149  Ga.  422, 
100  S.  B.  375;  lillman  v.  Davis,  147  Oa.  206^ 
03  8.  E.  201  (D;  Tate  v.  Goode^  135  Ga.  738, 
70  S.  E.  571,  S3  U  B.  A.  (N.  B.)  810;  6  Enc. 
Proc  939. 

3.  Wills  «=»827— Btidbuce  snryioncinr  to 

BUFPOn  AUEOATIOHB  ow  mrrioH  AS  TO 
WHICB  DntUBBn  HAD  SBIH  OVEBBDLBD  AO- 
TBOBIZED  DmOtSD  VXBDIOT  VOE  PUIHTXIT. 

Under  antUcatlon  oi  tlie  loregolnt  rulings, 
evidence  submitted  at  the  trial,  soffldent  to 
aappOTt  the  allegations  of  the  petition,  author- 
ised a  verdict  for  the  plaintiff;  and,  without 
regard  to  the  improprietp  of  directing  a  verdict 
for  a  defendant  apon  the  conclusioD  of  the 
plaintiff's  evid^ce  where  he  faila  to  prove  bis 
case  as  laid  (Copeland  v.  Jordan,  147  Ga.  601, 
96  8.  E.  18),  it  was  erroneous  in  this  case  to 
direct  a  verdict  for  tbe  defendants. 

George,  J.,  dtasentins. 

Error  from  Superior  Oonr^  Folton  Oonntr; 
J.  T.  Pendleton,  Jadg& 

Action  by  M.  L  Benson,  by  guardian, 
against  FnmUo  Andretra,  the  Central  bank 
ft  OYust  C!OTpmtl<ni  of  Atlanta,  as  eEecutor 
of  Perry  Andrews,  deceased,  and  others,  in- 
volving the  ccmstmction  of  a  wlU.  General 
demurrer  by  defendant  D^rankle  Andrews 
overruled,  petition  amended,  and  case  tried 
on  the  merits,  and  Judgment  for  defendants 
on  ft  directed  verdict,  and  plaintiff  brings  er- 
ror. Beversed. 

Perry  Andrews  died  testate^  leaving  a 
widow  Frankle  Andrews,  and  ber  dadgbter, 
Iddio,  a  fanner  marriage^  whom  he  had 
formally  adopted  and  given  his  name.  The 
will  provided,  among  other  things: 

"Item  2.  To  my  wife,  Frankle  Andrews,  I  will 
and  bequeath  my  place  <ii  residence  located  at 
number  397  Nortli  Ja^son  street^  City  of  At- 


lanta, Ga.,  togetjlMr  with  all  boosehold  and 
Utdioi  fanltore  and  other  personal  prop«rty 
bdonging  to  and  necessary  to  said  home.  In 
the  event  of  my  disposing  of  snch  proper^  pri- 
or to  my  death,  then  it  is  my  will  that  my 
said  wife  diould  own  and  possess  any  other 
home  or  place  residence,  idth  the  personalty 
therein  contained,  of  which  I  may  die  possessed. 
This  property  is  willed  to  my  wife  for  and  dnr- 
ing  ber  life  or  widowhood.  In  the  event  of 
her  death  or  marriage  during  the  hfe  ct  my 
adopted  dan^tsr,  Iddla  Andrews,  then  It  la 
my  wish  that  said  dwelling  hoose,  with  the 
fumltare  and  personal  property  connected  with 
the  same,  shall  become  the  property  of  my 
adopted  dau^ter,  Idelia  Andrews.  If  my 
daughter,  Xdelia  Andrevra,  should  many  and  be- 
oamo  the  mother  ot  a  child  or  children,  and 
should  die  previous  to  the  death  or  marriage  of 
my  said  wife,  then  it  is  my  desire  that  the  proi>- 
erty  described  and  mentitmed  in  this  item  should 
descend  to  tbe  child  or  children  of  my  said 
daughter,  if  any.  Should  my  said  wife,  Frankie 
Andrews,  die  previous  to  the  death  of  my  daugh- 
ter, it  is  my  will  that  the  property  described 
and  mentioned  In  thia  item  abould  descend  di- 
rectly to  the  daughter  for  lif*,  with  fee  to 
her  ehildxen;  tbe  purpose  and  intent  of  tins 
wlU  being  that  this  home  property  should  be 
a  hMne  for  my  wife  so  long  as  she  shall  live 
or  remain  onmarried,  and,  at  her  dea^  or 
marriage,  that  It  shall  become  the  lu»ne  of  my 
adopted  daughter  if  in  life,  or  the  property  of 
the  children  of  said  adopted  daughter,  if  any. 
At  the  death  or  marriage  of  my  said  wife,  and 
upon  the  death  of  my  said  adopted  daughter 
without  leaving  children,  then  I  direct  that  this 
property  shall  revert  to  my  estate  and  be  dis- 
posed as  hereinafter  provided.  I  want  it 
distinctly  underatood  that  It  is  my  pnipose  to 
give  this  property,  first,  to  my  wife  as  a  home 
under  the  oonditionB  named ;  next,  to  my  daugh- 
ter; and  upon  the  death  ot  IxHh,  that  no 
hud>and  of  either  should  control  any  part  of 
it,  but,  in  the  absence  of  diildren  of  the  daugh- 
ter, that  tbe  property  shall  revert  to  my  estate. 

"Item  8.  1  direct  that  after  my  debts  are  paid, 
and  in  so  far  as  may  be  practicable  or  expedi- 
emt,  that  all  of  my  estate  remaining  after  my 
debts  are  paid,  other  than  is  covered  by  item  2 
of  this  will,  shall  be  kept  intact;  Inveated  in  the 
discretion  of  my  bxecuto^  snd  that  all  Income 
or  revenue  arimng  therefrom  Is  bequeathed  onto 
my  said  wife.  Frankie  Andrews,  and  my  adopted 
daughter,  Idelia  Andrews,  under  the  same  terms 
and  conditions  and  with  tlie  same  limitationB 
upon  the  same  as  provided  in  itaa  2  <A  this 
will,  the  final  dispoeitioa  of  said  property  to  be 
determined  in  accordance  with  the  same  direc- 
tions as  given  in  item  2  of  this  wilL  I  direct 
that  any  and  all  interests  passing  unto  my 
said  daughter  or  to  her  issue,  If  any,  are  to  be 
and  remain  their  separate  and  mAa  estate  free 
from  the  control,  management,  or  uses  of  any 
husband  my  said  daughter  may  take. 

"Item  4.  In  the  event  of  the  death  <tf  my 
said  daughter  without  issue,  and  likewise  the 
death  or  marriage  of  my  wife,  Franlde  Andrews, 
I  desire  and  direct  as  follows:  My  executor 
shall  sell  all  of  my  property  both  real  and 
p^sonal,  and  that  the  proceeds  of  such  sale 
shall  be  divided  into  six  shares  and  the  same 
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to  be  paid  as  toUows:  [Then  follow  the  names 
<tf  others  not  neceasatr  to  be  mentionedj  Tt» 
distinct  purpose  snd  integat  of  tliis  wQl  la  to 
promote  [prtnrideTl,  first,  for  mj  wife  and 

daoghter,  in  the  manner  and  under  tlie  condi- 
tions set  forth  in  the  second  and  third  items 
of  tliis  will,  and  in  the  event  of  the  death  or 
marriage  of  my  said  wife,  thus  fulfilling  my  ob- 
ligations to  her,  and  in  the  event  of  the  death 
of  my  adopted  daughter  withoat  <^dTen,  then 
to  provide  for  a  disposition  of  my  property 
after  paying  expenses  of  administration,  .Should 
Diy  daughter,  Idelia  Andrews,  marry  and  leave 
children,  the  diapodtion  of  the  propotr  est 
forth  In  this  item  of  the  win  not  to  be  of  any 
effect;  but  shoold  my  said  daughter  die  with- 
oat  children,  and  upon  the  death  or  marriage 
of  my  wife,  the  disposition  of  the  estate  pro- 
vided in  this  it^  is  to  take  effect. 

"Item  5.  I  hereby  nominate  and  appoint  the 
Central  Banli  A  Trust  Corporation  of  Atlanta, 
Georgia,  as  executor  of  this  my  wflL** 

Subseanently  a  codldl  to  the  wUl-wu  ex* 
ecated,  which,  ao  far  as  material,  waa  as  fol- 
lows: 

"In  order  to  insore  nty  wifto  and  daughter 
named  in  said  will  against  any  possibiUty  of 
want  for  the  neceiitiea  and  eoaibrta  «f  life. 

1  hereby  authorise  and  empoittw  them,  or  tiie 
survivor  If  either  of  them  should  die,  to  sell 
and  convey  at  public  or  private  sale  the  fee- 
simple  estate  In  any  of  the  property  owned  by 
my  estate  at  the  time  of  sndi  sale,  and  to  re- 
ceive uid'use  the  proceeds  thereof  toe  their 
or  her  support  and  maintenance;  provided 
however  that  before,  exercising  such  power  of 
sale  they  or  she  shall  first  notify  the  execntor 

this  will  In  writing  tiiat  in  their  or  her 
opinion  sodi  aale  la  necessary  In  order  to 
nSaa  funds  ft>r  their  or  her  ewnfortable  sup- 
port or  maintenance,  which  said  notice  shall 
describe  the  property  which  it  Is  proposed  to 
sell  and  ahall  be  filed  by  the  executor  with  the 
ordbuuy  as  a  part-of  Its  repwt" 

The  will  was  executed  In  August^  1914,  the 
codldl  in  November  of  the  same  year,  and  the 
testator  died  shortly  thereafter.  The  will 
was  probated  In  solemn  form  In  June,  191S. 
In  February,  1918,  Idelia,  having  married 
and  being. a  mlnor^  instituted  an  equitable 
action  by  her  guardian  against  her  mother 
<the  widow  of  the  testator)  and  the  execntor. 
I^e  petition  alleged  all  that  Is  stated  above, 
and,  among  other  things,  the  following: 
There  came  Ihto  the  hands  of  the  executor 
the  residuum  of  the  estate  ^clnslve  of  the 
home  place  and  household  famltnre,  which, 
after  the  paym^t  of  all  debts  of  the  testator, 
amoanted  to  f30,000,  and  was  Invested  by  the 
executor  as  directed  by  Item  3  of  the  wllL 
The  executor  recognized  the  widow  as  sole 
beneBdary  ot  the  tmat  estate  created  by 
item  3  of  the  wUU  and  was  omtlnnlng  to  pay 
to  ber  the  entire  Income  of  the  realdnnm  of 
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the  estate  to  the  exdnalon  of  the  plain  tUT. 
Petitioner's  guardian  has  demanded  from  the 
executor  one-half  of  the  net  income  from 
sudi  residuum,  whldi  demand  WS^  refused. 
The  demand  was  based  on  a  construction  of 
the  will  whereby  it  was  contended  that  all 
of  the  income  from  the  residuum  held  in  trust 
by  the  executor  was  bequeathed  to  the  widow 
while  she  lived  and  petitioner  jointly,  and 
both  should  participate  equally  in  su<^  In- 
come so  long  as  the  wlcjow  should  live.  Sucb 
construction  had  reference  to  the  will  in  its 
entire^,  and  the  codicil,  considered  In  the 
light  of  certain  allegations  as  to  the  drcnm- 
Btanoea  confronting  the  testator  at  the  time 
the  will  was  executed.  Among  the  prayers  of 
the  petIti<Hi  were:  (a)  That  the  will  be  con- 
strued by  the  court  as  indicated  above;  (b) 
that  the  executor  be  directed  to  pay  peti- 
tioner one-half  of  the  income  now  on  hand, 
or  that  may  hereafter  be  received,  and  that 
the  executor  be  enjoined  from  jfoying  to  the 
widow  more  than  one-half  thereof;  (c)  that 
Judgment  be  rendered  against  the  executor 
for  one-half  of  the  amount  of  Uie  income 
already  received  by  him;  (d)  that  the  ex- 
ecutor make  discovery  as  to  the  assets  of 
tiie  eetate,  etc,  A  general  demtirrer  to  the 
petition  was  filed  by  the  widow,  on  the  ground 
that  tile  auctions  did  not  set  iq»  a  cause 
of  actiw  or  any  basia  of  relief,  more  espe- 
cially because^  tiiere  being  no  ground  ot 
equitable  relief  the  court  was  without  Jurla* 
diction  to  construe  the  will,  and  tqwa  a  prt^ 
er  construction  of  the  plain  language  of  the 
will  It  should  not  be  construed  as  contended 
for  by  tiie  jAalntttt  Tbe  dfflnarrer  was 
formally  ovemUed,  and  no  exception  tras 
taken  to  tida  Judgment  Tbe  widow  also  filed 
an  answer.  Tht  execntor  did  not  file  any  de- 
murrer to  the  petition,  but  filed  an  answer. 
At  ft  snbseqiient  term  t&e  case  came  m  for 
trial  on  its  merits,  and  the  plaintiff  amended 
the  petition  by  atiiklng  tlierefrom  the  allega- 
tions as  to  UablUty  of  the  execntor  fttr  <me- 
half  of  tbe  Income  already  collected  by  tlie 
executor,  and  the  prayer  for  Jndgmoit 
against  the  execotw  for  such  pwtbm  of  ttw 
Income.  Upon  tbe  nmcluBion  of  the  plain- 
tUTs  erldence  tike  trial  Judge  directed  a  ver- 
dict for  the  defendants,  and  watered  Judg- 
ment accordingly.    The  plaintiff  excepted. 

Mitchell  &  BlltcheU  and  BeU  &  Bills,  aU  of 
Atlanta,  for  plaintiff  In  error. 

Mayson  &  Johnson,  Hewlett  &  Dennis  and 
Candler,  Thomson  &  Hlrsdi*  all  of  Atlanta, 
for  defmdauta  in  error. 

ATKINSON,  J.  Judgmmt  rerased.  AU 
tbe  Jnstloes  ooneor,  noept  OBiOBGB^  dls- 
Bcntin^ 
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SPBBB  et  aL  T.  AlilXANDISB.  (No.  14870 
(Sapreme  Oonit  <tf  Georgia.    Feb.  11.  192a) 

(Bvllabut  bit  the  Oouri.) 
PixADino    <3s>22e(l)  —  Dismissal  pbopkb 

WBSBB  AMKNDHSNT  AIXOWED  OK  BUSTAIHIHa 

DEHUBBEB  IS  INBrFBCFTUAL. 

Where  to  a  petitioii  seeldns  injunction,  can- 
cellation of  a  wiittoi  inatniment^  etc..  son* 
oral  demorrug  upon  Tatioas  grounds  and  spe- 
cial demorroB  to  tbiIoub  paragraphs  of  the 
petitioii  were  filed,  and  upon  the  hearing  the 
■court  sustained  the  general  and  special  demurs 
rers,  with  leave  to  amend  the  petition  within  a 
stated  period,  ordering.  furthCT,  that,  "unless 
plaintiff  amends  aa  allowed  within  the  time 
specified,  the  petition  ol  plaintiff  will  ^and 
dismissed,"  and  petitioners  did  amend  within- 
the  stated  period,  bat  failed  to  add  to  or  change 
materially  th«  allegationB  of  tiio  petitl<m  rda- 
tively  to  the  questions  raised  by  general  demur- 
rer, a  dismissal  of  the  suit  neciesBarily  fol- 
lowed, without  respect  as  to  whether  or  not  the 
general  and  special  demurrers  were  properly 
soBtained  by  the  first  order.  The  assignment  of 
error  upon  the  final  diamiasal  of  the  case  raised 
solely  the  question  as  to  whether  or  not  the 
amendments  were  of  such  diaracter  as  to  meet 
the  (ffiginal  demurrers. 

Error  from  Superior  Oourt,  Pnlton  Coun- 
ty; W.  D.  Bllto,  Judge. 

Suit  for  Injunction  by  J.  M.  Speer  and  an- 
other against  John  W.  Alexander.  Motion 
to  dismiss  was  sustained,  and  petitioners 
bring  error.  Affirmed. 

J.  M.  Speer  and  Mrs.  Maud  XL.  Speer 
toons^t  their  petition  against  John  W.  Alex- 
ander, and  sought  Injunction  and  cancella- 
tion of  a  certain  promissory  note  given  to 
the  defendant  by  Gie  plaintiffs  for  tiie  pur- 
chase price  of  a  certain  buslnesB.  It  was  al- 
leged In  the  petition  as  followa:  On  Noremr 
ber  8, 191S,  the  -defendant  was  conducting  and 
operating  a  skating  rink  and  a  certain  busi- 
ness  accessory  thereto  in  a  building  owned 
by  him.  On  that  day  the  petitioners  rented 
tbe  building  from  the  defendant  for  a  speci- 
fled  period.  T.  P.  Sharp  was  Interested  with 
petitions  In  the  louie.  The  lease  was  con- 
tinued for  one  year,  and  was  to  terminate 
and  liability  for  r«it  was  to  terminate  Im- 
mediately if  at  any  time  tiie  building  became 
unfit  for  use  as  a  skating  rink.  Petitioners, 
coatemporaneonsly  with  the  leasing  of  the 
premises  from  the  defraidant,  purchased 
from  blm  a  half  Interest  In  the  skating-rink 
buslnesB  cmducted  by  the  defendant,  agree- 
ing to  pay  him  for  that  interest,  Including 
certain  accessories,  the  som  of  $1,500,  for 
whitdi  tbey  executed  tbedr  Joint  prwuissory 
nots^  payaUe  one  year  from  date,  miey  aub- 
sequeatiy  made  certain  payments  on  tjhe 
note.  This  purchase  was  made  upon  the  de- 
fendant's repreamtatlons  Qiat  said  bostneaa 
was  exceedingly  prt^tablfc  These  repreaen- 


tatioos  were  false,  and  were  fraudulently 
made  for  the  purpose  of  aelUng  to  petitioners 
the  business,  which  was  not  only  worthlfisa, 
but  conatantiy  losing  money,  and  tt  did  lose 
money  continuously,  though  conducted  con- 
servatively and  ecMwmlcally  until  June  9, 
1916,  on  which  date  the  skating-rink  build- 
ing coUfvsed.  and  tbe  fnrOier  operattfm  of. 
tlie  business  was  rendered  impossible.  Up  to 
that  date  ttw  bualneas  haid  been  oondnded  at 
a  I<»B  by  petitloiiera  The  ocdlapae  of  the 
building  was  in  consequence  of  defective 
construction  unknown  to  petitioners.  Had 
the  building  not  coUi^med,  peUtlooers  m^t 
have  reaped  a  fair  pn^t  <m  tiie  budnesa 
during  the  remainder  of  the  year  1916.  The 
defendant  had  given  notice  tliat  on  the  first 
Tuesday  In  September,  191T,  he  would  edl 
at  public  outcry  10  shares  ci  bank  ateck 
owned  by  one  ct  the  petitlmeES,  whliA  bad 
been  transferred  to  file  defendant  as  o^t- 
eral  secdrity.  By  reason  of  tiie  utter  fiUI- 
ure  of  consideration  for  the  promisaory  note 
and  of  the  otho:  facte  steted  In  tlie  peHti<m, 
petitioners  are  not  indebted  to  the  defendant 
In  any  sum,  but  defendant  Abould  repay  to 
them  the  amount  paid  fiiem  oa  account 
of  that  note  and  on  account  of  the  rental  of 
the  premises;  and  he  has  injured  and  dam- 
aged petitioners  in  the  anm  of  $5,000  by  his 
false  and  fraudulent  repr^entations.  They 
prayed  tor  injunction,  and  for  a  Judgment 
in  a  stated  sum  as  damages,  etc  An  Inter- 
locutory Injunction  was  granted  and  continu- 
ed imtU  the  hearing  ot  the  cause  in  twm. 
At  the  appearance  term  the  defendant  filed 
general  and  special  demurrers  upon  the 
ground  of  nonjoinder  of  parties  and  numer* 
ouB  other  grounds.  The  petition  was  divided 
into  13  paragraphs,  and  these  paragraphs,  In 
consecutive  order,  were  demurred  to  general- 
ly and  specially.  At  the  bearing  the  court 
passed  the  following  order: 

"l%e  within  general  and  special  demurrer 
coming  on  to  be  heard,  it  is  ordered  tiiat  the 
prayers  for  injunction  be  stricken,  and  the  re- 
straining order  heretofore  granted  be  dissolved. 
The  remaining  grounds  of  general  and  spedal 
dcmnmr  are  sustained*  with  20  days'  leave 
granted  to  the  plaintiffs  to  amend  said  petUlmt ; 
and  unless  plaintifEs  amend  as  allowed  witiiia 
the  time  speiidfied,  the  petition  of  plalntilh  will 
stand  disinissed-" 

Wlfhln  the  time  allowed  the  petitioners 
amended  by  striking  certain  words  from 
spedfled  paragraphs  (which  are  Immaterial 
so  far  as  relates  to  the  question  here  in- 
volved), and  by  striking  paragraphs  T  and  8 
and  making  in  lien  thereof  certain  allega- 
tions more  clearly  showing  the  amount  oi. 
the  interest  of  tiie  petitioners  In  the  busi- 
ness, and  1^  adding  further  allegations  aa 
to  the  prollte  that  might  hare  been  made  In 
the  latter  part  of  the  year  afta  the  buUding 
had-  cf^lapsed,  that  is,  In  the  stunmer  and 
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fall  of  1816,  and  making  a  further  statement 
as  to  the  losses;  also  striking  from  the 
original  petition  the  prayer  for  $5,000  dam- 
ages. After  the  amendment  was  submitted, 
the  motion  to  dismiss  was  renewed  on  the 
gronnd  that  the  amendment  did  not  remove 
the  objections  prevtonsly  urged,  nils  mo- 
tion to  dismiss  was  snstalned  by  tte  court, 
and  the  petitioners  excepted. 

Napier.  Wrl^t  &  Wood  and  Westmorft- 
land.  Anderson  *  Snritti,  all  o£  Atlanta,  tot 
plaintiffs  In  error. 

B.  B.  Bladcbum  and  Oolqiiltt  ft  Oonyera, 
all  of  Atlantftf  tor  defimdaiit  In  error. 

BBOE,  P.  J.  (after  ttattos  tbe  facte  m 
above).  TtM  court  did  not  err  tn  nutalnliiK 
the  motion  to  dtomisa.  A  general  danurror 
based  upon  aeraral  grounds  had  been  sns- 
taine^  and  Uie  demurrers  that  went  to  the 
mralta  of  iwactlcally  every  paragraidi  of  the 
petition  had  also  been  sustained.  The  ruling 
sustaining  the  original  demurrers  became  the 
law  <mC  tbe  case,  and  to  tbls  ruling  there  was 
no  exceptloo.  The  assignment  ot  error  In 
the  bill  of  exceptions  Is  upon  the  ruling  of 
the  court  sustaining  the  motton  to  dismiss 
after  the  amendment  was  submitted.  The 
motion  to  dismiss  was  properly  snstalned  be- 
cause of  the  failure  of  the  plaintiffs  to 
amend  in  material  particulars  relatively  to 
the  general  d^urrer.  The  changes  made  by 
tbe  amcndmeoit  were  in  no  respect  material 
to  tlie  character  or  substance  of  the  suit  as 
it  stood  b^ore  Qie  amendmoit,  so  far  as  re- 
lated to  the  Btatemmt  of  a  cause  of  action ; 
and  the  order  that  the  case  should  "stand 
dismissed,"  unless  the  plaintiff  filed  amend- 
mmts  as  allowed,  automatically  dismissed 
the  case,  where  no  amendments  were  filed 
that  met  tbe  gmeral  demurrers.  CXark  t. 
Ganson,  144  Qa.  544.  87  &  B.  6701 

JudgmcAit  affirmed. 

All  the  Justices  omcnr. 


(HI  0&.  741) 

HIUiT.  HHJ*  <Na1874) 

(Snpreme  Oourt  of  Geoqla.    Febb  10^  1920.) 

fCfyHsbM  fty  the  OenrL) 

1,  WxLU  <B3>8B8(^— Oh  nzLm  of  ooHmr- 
onrcT  Bcui  am  n>  lapsbd  iMOMOxa  does 
HO*  Amy,  AHD  nmnuxr  imabb  wm. 

TUCB. 

A  devise  On  a  will  executed  either  befbre  or 
dnee  the  adoption  of  the  Code  of  1880),  which 
was  obrionsly  and  Qecessarily  eontingeiit  when 
the  will  was  made  (such  as  a  remainder  In  behalf 
of  fnture  children).  Is  not,  upon  failure  of  the 
contingency,  within  the  ordinary  rule  applicable 
to  a  void  or  lapsed  devise ;  and  the  residuary 
devisee  will  take  instead  of  the  heir  at  law,  uu- 
len  tbe  wOI  contains  special  IndlcatiM  of  a  con- 


trary intention  on  the  part  ot  the  teatbtur.  The 
will  in  this  case  does  not  contain  special  IndiGa* 
Cion  of  a  contrary  intention  on  the  part  of  the 
testator;  and  consequently  the  rererBionary  and 
oontingnt  interest  not  previously  devised  passed 
to  the  residoary  devisee  appointed  by  tiw  will, 
and  not  to  the  heir. 

(Additional  ByUalv  &v  Bditorial'  Staff.) 

2.  WnxB  <8=>4S7— Law  rxisnwo  at  vtnA- 
nm*B  DU.TB  oovsBNs  consTBtronoN. 
A  will  must  1k)  construed  under  the  law  as 
it  ex^ad  at  the  testator's  death. 

BtaTor  frun  Superior  Oourt»  Oobb  Ooont^ ; 
N.  A.  Uorrlfl,  Jodga 

A{)pllcation  by  B.  G.  HUl«  administrator 
JTohn  W.  Hill,  deceased,  fbr  an  order  for 
sale  of  land  described  In  an  item  at  the  wlU, 
wltti  dalm  thereto  Benjamin  B.  HUl 
Judgment  for  the  administrator  on  a  direct- 
ed verdict,  and  dalmant  srocvta  and  brings 
error,  Beversed. 

See,  alsoh  101  &  B.  m. 

On  Uay  «,  1881.  John  HIU  executed  to 
his  son,  Bdward  Young  Hill,  a  writing  whldi 
all  parties  to  the  case  treat  as  a  deed.  All 
parties  likewise  agree,  at  least  for  the  pur^ 
poses  of  this  case,  tliat  the  deed  conveyed  all 
the  property  therein  described  tb  Bdward 
Young  Hill  for  bis  life,  with  remainder  to 
his  chUdren.  On  May  31,  1884,  John  W.  Hill 
executed  his  will,  and  died  soon  after  the 
making  of  It  His  will  was  pnAated  In  sol- 
emn form  on  January  6,  1885.  By  separate 
Itons  of  his  will  the  testator  devised  to  his 
six  children  certain  lands  in  severalty,  with 
renminder  to  their  children  respectively.  To 
his  wife  he  devised  certain  lands  for  life, 
with  remainder  to  his  son,  Benjamin  H.  Hill, 
with  the  exception  of  one  tract  of  land  whldi 
was  devised  to  Edward  Yoimg  HIU.  Bdward 
Young  Hill  was  named  as  devisee  In  item  6 
of  the  will.  The  land  described  in  this  Item 
is  the  same  as  that  described  in  the  deed 
from  John  W.  HIU  to  Edward  Young  HIU,  of 
date  May  6,  1834.  Boijamin  H.  HIU  was 
named  as  devisee  in  Item  9  of  the  will  Un- 
der this  Item  Benjamin  H.  HiU  took  a  life 
estate  only  In  aU  property  devised  to  him, 
in<dndlng  tbe  land  In  which  an  estate  for  life 
or  widowhood  had  first  been  devised  to  testa- 
tor's wife.  The  tenth  item  of  the  will,  as 
far  as  material  here,  Is  as  foUows: 

"Tlie  residue  of  my  property  both  real  and 
personal,  whatever  and  wherever  It  may  be.  In- 
dnding  that  given  to  my  wife  in  the  third  ar- 
ticle when  her  estate  therein  Is  over,  all  goes 
to  my  son  Benjamin,  aU  that  has  hem  wlUed 
and  deed  to  my  wife,  both  land  and  Big  shanty 
property,  all  goes  to  Benjamin  except  tbe  Uttle 
Babb  miU  WaoeT*  (devised  to  Bdward  Young 
HOI). 

SSvlra  S.  Hill,  the  wife  of  testator,  and 
Edward  Young  Hill  were  appointed  executors 
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of  the  will  and  guardians  and  trnstees  for 
the  minor  childrai.  The  testator  was  snr- 
Tlved  by  his  wife,  his  daughter  (Mrs.  May  D. 
Lunsford),  and  fire  sons,  George,  Edward 
Xoung,  B.  O.,  James  H.,  and  Benjamin  B. 
At  the  time  of  the  execution  of  the  will  and 
at  the  time  ot  the  testator's  death,  two  diU- 
dreu  wen  nuurled  and  fonr  of  them  were 
slni^a  None  of  Uiem  bad  a  dilld  or  diU- 
dreo.  The  execotors  named  In  the  will  nxial- 
Ified.  The  teetator'a  wlfiB  died  in  1892.  Ed- 
ward Yoong  HUl  died  in  1918.  Be  was  aur- 
vlTed  by  his  widow,  Mrs.  Tlnle  HUl,  as  his 
sole  heir  at  law.  He  oerer  bad  any  ehUdren. 
Be  was  In  possesdon  o£  all  the  ^operty 
mentioned  In  tbe  deed  and  In  the  sixth  item 
of  the  will  at  the  time  of  his  death.  After 
the  death  o£  the  snrrtring  executor  (Edward 
Yonng  BUI),  B.  O.  BUI  was  aiq^olnted  ad- 
ministrator with  the  will  annexed  of  the  eft. 
tate  of  John  W.  Bill.  Upon  application  of 
die  administrator  (in  possession)  the  ordina- 
ry grants  an  order  for  the  sale  of  the  land 
devised  to  Edward  Tonng  Bill  for  life  and 
described  In  item  6  of  the  win.  Benjamin  H. 
Hill  dalmed  tha  land.  On  the  trial  of  the 
Issue  fb»  court  directed  a  TOdlct  in  fitvor  of 
the  admlnistntor.  To  Uie  dlrectbm  of  this 
verdict;  and  to  tiie  Judgment  rendered  there- 
on, the  irfaimant  excqtted. 

D.  W.  Blair,  of  Marietta,  for  plalntSir  in 

error. 

J.  Z.  Foster  and  Mozley  &  Gann,  all  of 
Marietta,  for  defendant  In  error. 

GEORGE,  J.  (after  stating  ttie  &ct8  as 
above).  The  facts  upon  which  the  legal 
rights  of  the  parties  depend  are  not  In  dis- 
pute. Edward  Young  Bill  took  only  a  life 
estate  In  the  spedflc  land  devised  to  him  In 
item  6  of  John  Hill's  wIlL  He  married, 
and  his  widow  survived  him,  but  no  children 
were  bom  to  him.  The  question  Is  whether 
the  remainder  or  reverBl<Miary  Interest  In  the 
gpe<dflc  property  devised  to  him  In  the  sixth 
Item  of  the  will  i>assed  under  the  residuary 
clause  (Itou  10  of  the  will)  to  the  residuary 
devisee,  Benjamin  H.  HIU,  the  claimant,  or 
whether  It  descended,  as  In  case  of  Intestacy, 
to  the  heirs  at  law  of  the  testator.  If  the  re- 
versionary interest  In  the  land  did  not  pass 
under  the  residuary  danse  to  the  residuary 
devisee,  then  It  necessarily  descended  to  the 
h^  at  law  of  the  testator.  Sectlra  8907  of 
the  aril  Oode  of  IfKLO  provides: 

**A  lapsed  or  void  legacy  of  perscmal  property 
taHs  Into  rwidaum  and  goes  to  the  residn- 
ary  legatee.  Ordinarily,  real  estate  described  In 
a  lapsed  or  void  devise  descends  to  the  heir ;  but 
ander  a  devise  necessarily  eontlnsent  whok  the 
will  was  made,  on  failure  of  the  oontlngau^  the 
residDaty  l^tee  will  take.** 

ES]  ^nils  flection  appeared  first  In  Ibe  Code 
of  1895  as  section  3331.  If  the  wiU  In  this 
case  bad  been  exeented  since  Ibe  Cbde  <it 
1895,  the  qnestlon  would  be  without  seiionB 


difficulty.  But  the  will  was  made  and  the 
testator  died  more  than  11  years  before  the 
adoption  of  the  Code  of  1895,  and,  according 
to  the  decisions  of  this  court,  the  will  must 
b0  construed  under  the  law  as  It  existed  at 
the  time  of  the  testator's  death.  Bennett  v. 
Williams,  46  Ga.  899;  Munroe  v.  Basinger, 
08  118;  Crawford  v.  Clark,  110  Ga.  729, 
36  S.  E.  401;  Siunpto-  v.  Carter,  IIS  Ga. 
893.  42  8.  E.  824.  60  li.  R.  A.  274.  It  Is  In- 
sisted  on  behalf  of  the  defendant  in  error 
that  the  provision  contained  In  sectloo  8907 
of  the  ClvU  ,Code  of  1910,  by  way  of  excep- 
tl<m  to  the  gfflieral  rule  that  "real  estate  de- 
scrU>ed  In  a  lapsed  or  void  devise  deseoids  to 
the  heir,"  was  not  the  law  of  tbla  state  inlw 
to  tbe  adoption  (tf  tbe  Oode <tf  1896.  Thesec- 
tl<m  of  the  Obde  Is  apparently  based  upon 
fhB  dedaSom  In  two  cases,  to  wit;  WHliams 
T.  Whittle^  50  Ga.  628,  and  Dillazd  t.  BUJiw- 
to/Ot  tSft  Ofl.  667.  TbB  McceptUm  la  the  stat- 
ute, or  tbB  proTislOD  steted  by  way  of  vxesh 
Hon  to  the  goiaal  role,  is  baaed  vpoa  Uie 
decision  in  the  case  last  dted.  At  page  682 
of  the  <vlnlon  d^vered  by  Judge  BlecU^, 
It  vraa  satd: 

"It  is  not  certain  that  aid  Is  needed  from  the 
residuaiy  clause  of  the  will  to  pass  the  reversion 
into  the  surviving  sister  as  to  the  whole  of  the 
specific  proper^.  But,  if  needed,  we  think  that 
danse  may  t>e  Invoked.  The  faHnre  of  a  re- 
mainder to  become  vested,  whidi  the  testator 
must  have  known,  and  not  merdy  may  have 
known,  might  never  vest  is  not  like  t3w  ordinary 
case  of  a  void  <v  a  lapsed  devise.  When  the 
testator  created  a  remainder  Ip  favor  of  childroi 
unborn,  he  must  have  known  that  they  might 
never  tw  bom.  and  hence  that  the  remainder  was 
necessarily  coutingait,  On  the  state  of  facts 
which  he  knew  to  exist  at  the  time  the  will 
was  made,  lie  knew  that  there  was  a  reversion 
as  to  fhia  Qiedflc  pn^rty.  But  intending  to 
leave  none  of  Us  estate  undisposed  of,  be  pro- 
ceeded to  divose  of  this  reversion  ^Bsetoally  in 
the  reridnary  danse.  If  he  had  not  already  d<Hie 
so  in  the  pnrvions  dattse.  When  a  reversion 
may  be  inddent  to  a  spedfic  devise,  the  testator 
may  be  sapposed  not  to  have  contemplated  it; 
but  when  it  must  be  inddent,  and  cannot  pos- 
sibly be  otherwise,  the  presomption  should  be 
that  he  had  It  In  mind,  and  that  language  used 
by  him,  Buffidently  comprehensive  to  dispose 
id  it  was  nsed  with  that  intent^— dtlng  1  Jar^ 
man  on  wm  691,  698;  1  Man.  ft  8eL  800;  1 
B.  &  Adol.  186;  Tan  Kle«&T.  Beftnmed  Dat^ 
Obnrdi,  6  Paige  Gh.  (N.  T.)  600. 

a%e  mling  of  the  court  in  that  case  ia 
found  In  tlie  seventeenth  beadnota^  as  fol- 
lows: 

"A  devise  whldi  was  obviously  and  necessarily 
contingent  when  the  will  was  made  (such  as  a 
remainder  In  behalf  of  fntore  children)  Is  not, 
upon  failure  of  the  contingency,  within  the  or- 
dinary rule  applicable  to  a  vokl  or  a  lapsed  de- 
vise ;  and  the  residuary  devises  wHl  take^  instead 
<tf  the  hdr  at  law." 

It  la  said  that  tbls  ruling  and  ttw  iqiliUon 
In  snpport  thereof  are  obiter  dicta.   In  the 
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Bcnee  that  It  may  have  been  mmecessary  to 
Invoke  the  residuary  datise  of  the  will  In 
that  case  In  snpport  of  the  ruling  there 
made,  the  language  is  obiter,  but  the  facts 
of  the  case  authorized  a  dedslon  upon  the 
point.  We  will,  taovever,  examine  the  prior 
deddons  of  this  coart  for  the  purpose  of 
showing,  if  we  can,  that  the  ruling  made  in 
Dlllard  T.  Ellington  la  not  In  conflict  with 
any  prior  mllng  of  the  oonrt,  but  on  the  con- 
trary, was  the  true  law  of  the  state  In  1876 
and  at  the  time  of  the  death  of  John  W.  Hill 
In  1SS4.  In  the  case  <a  Siloox  t.  Nelson,  24 
Ga.  M  (2),  decided  in  1858,  it  wu  btid: 

**A  l^cy  lapsed  does  not  ftdl  into  resid- 
nom,  where  It  Is  manifest  from  die  wHI  that 
the  testator  did  not  intend  that  the  reiridaarr 
tegfttees,  from  the  nature  of  the  bequests  or  de- 
▼iwa  to  them,  should  take  any  part  of  a  legacy." 

At  page  90  of  the  oplnloii  (b^  Jndfa  Mc- 
Donald) It  was  said: 

"Where  the  residuum  la  given  In  distinct  par- 
cels, as  in  this  case,  or  to  several  as  tenants  In 
common,  it  Is  to  be  inferred  that  the  testator  did 
not  intend  that  lapsed  legacies  should  fall  into 
the  resldnum,  but  it  is  to  be  presumed  In  such 
case  that  he  had  expressed  all  that  e&ch  remdo- 
ary  legatee  should  take." 

Hie  will  In  that  case  directed  the  sale  of 
ttetatw's  pr(^>ert7,  botb  real  and  personal, 
except  certain  pn^rty  specially  bequeathed, 
and  bequeathed  a  one-third  portion  thereof 
to  a  named  echoed  tn  the  counts  of  Tork, 
EIngland.  TbHa  partlcalar  Iceat^,  it  was  con- 
tended, bad  lapsed  beeauM  of  the  nonextst- 
eace  of  the  l^tee  named  in  the  will.  Tbt 
decision  dearly  recognized  the  general  rule 
that  a  lapsed  legacy  (of  personal  property) 
&lls  Into  the  residuum  and  passes  to  a  re- 
siduary legatee ;  but  it  was  adjudicated  that 
the  case  did  not  fhll  within  the  general  rule 
because  of  Oie  contrary  intention  of  the  te»- 
tatw  {dalnly  manifested  In  bis  will.  The 
oonrt  made  no  distinction  between  a  lapaed 
legacy  and  a  lapsed  devise.  The  ground  up- 
on wblcta  Ihe  dedsfon  was  made  rendered  It 
unnecessary  for  the  court  to  note  the  diatlpc* 
tlon.  This  case  was  f(^lowed  by  Hughes  t. 
AJlen  aseO)  SI  08.  483.  The  opinion  In  that 
case  was  written  Judge  LumiAln.  At 
page  489  be  said: 

••The  foDowing  proportions  we  hold  to  be 
true:  That  when  the  gena<al  legatee  is  residu- 
ary legatee^  he  is  entitled,  not  only  to  what  re- 
mains after  the  payment  at  debts. and  legacies, 
but  also  to  whatever  may,  by  lapse,  invalid  dis- 
position, or  other  casualty  fall  into  the  residue 
after  the  date  and  making  of  the  wOl.  Roper 
on  Legacies,  1678 ;  1  Yes.  Sen.  820 ;  Russell  & 
M.  258.  That  a  reddnary  clause  passes  a 
lapsed  legacy,  and  that  which  is  intended  to  be 
the  SDbiect  of  bounty  to  another.  And  this  rule 
laid  down  br  Lord  Gt^Un^iam  (Roper,  1682) 
is  fonnded  upm  the  idea,  not  that  it  effects.  In 
specie,  what  the  testator  intended,  but  because 
the  resMuary  dause  is  understood  to  be  Intended 
to  embrmoe  anything,  not  otherwise  efhetually 


giv^  Because^  as  Sir  Wm.  Grant  expresses 
it,  the  testator  la  supposed  to  give  it  sway 
from  the  redduary  legatee  only  for  the  sake 
of  the  particular  legatee,  or,  as  It  is  somethnes 
expressed,  the  particular  intent  oi  the  testator 
Is  made  to  give  way  to  the  general  intent,  to 
dfectnats  the  plain  purpose  <rf  the  testator— 
not  to  die  Intestate  as  to  anything  bdonging  to 
him." 

That  case  dealt  with  a  lapsed  legacy,  and 
it  was  adjudged  ttiat  the  per8<malty  passed 
to  the  heirs  at  law  of  the  testator,  and  not 
to  his  residuary  legatees.  The  residuary 
danae  In  tlie  will  there  under  conddwatlon 
gave  to  the  legatees  "all  other  property  be- 
longing to  me  not  heretofore  spedfled."  Tlie 
court  held  that  a  void  bequest,  or  an  Ineffec- 
tual attempt  to  dispose  of  personalty,  whidi 
amounts  to  no  disposition  at  all,  would  go  to 
the  residuary  legatee  under  a  dause  giving 
to  such  legatee  "all  the  rest  of  my  property 
not  buetofore  disposed  of,"  but  that  the 
term  "not  heretofore  spedfled**  is  a  term  of 
Identlflcation  only.  The  dedslon  was  there- 
fore placed  upon  the  croond  that  the  words 
in  the  residuary  dause  so  narrowed  the  title 
of  the  residuary  legatee  as  to  exdude  them 
trom  taking  the  lapsed  legacies — ^mudi  fba 
same  infud^  uptm  whldi  Siloox  t.  Ndson, 
Bupra,  was  decided.  Hughes  r.  Allen  wu 
foUowed  by  Word  t.  Mltdiell  <18ai)  82  Ga. 
B2S,  where  it  was  ruled  tbat— 

**A  legacy  fidUng,'  either  by  lapse  or  beeanas 
void  at  law,  fslls  Into  the  resldnum  and  pams 
to  the  rasldiiary  legatee^  and  not  to  tts  next  of 
Un." 

The  will  in  this  case  disposed  of  both  real 
and  personal  property,  but  again  the  distinc- 
tion between  a  void  devise  -(of  land)  and  a 
void  legacy  (of  personalty)  seems  not  to 
have  been  made.  The  dedsifms  dted  in  sup- 
port of  the  ruling  are  all  cases  dealing  with 
a  lapsed  legacy,  and  ther^ore  the  case  can- 
not be  accepted  as  holding  that  a  lapsed  de- 
vise falls  into  the  residuum  and  passes  to  the 
residuary  devisee.  The  next  case  to  which 
our  attention  has  beat  directed  Is  that  of 
Thweett  v.  Redd  a873)  60  Ga.  181.  a  case  of 
a  lapsed  legacy.  It  recoKnizes  the  general 
rule  that  a  legacy  falling,  dther  by  lapse  or 
because  vdd  at  taw,  ihUs  into  the  residuum 
and  passes  to  the  residuary  legatee,  and  not 
to  the  hdr,  where  there  is  no  contrary  In- 
tention expressed  In  the  will.  Word  v.  Mitch- 
ell, supra,  was  dted  In  support  of  this  rul- 
ing. It  was  accordingly  held  that  there  were 
no  words  In  that  will  which  so  narrowed  the 
title  of  the  residuary  legatees  as  to  exdude 
them  from  teking  the  lapsed  legadee,  as 
In  the  case  of  Hughes  v.  Allen.  Then  fd- 
lowed  the  case  of  Williams  v.  Whittle  (1874) 
00  Ga.  523.  This  case  draws  a  distinction 
between  the  rule  in  cases  of  lapsed  or  void 
legacies  and  In  cases  of  lapsed  or  void  d»- 
vlsee,  and  announces  the  rule  to  be,  In  keep- 
ing wUJi  tb»  general  rale  recognlapd.  by  the , 
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English  conrtB  and  followed  almost  Invaria- 
bly by  tiie  courts  In  ttila  country,  that  a 
lapsed  or  Told  legacy  (of  prawMuUty)  tails  In- 
to the  residamn  and  passes  to  the  residuary 
l^tee,  but  that  a  Told  derlse  (of  realty)  de- 
scends to  ttie  h^.  The  geaeral  ral^  codi- 
fied in  section  8331  of  the  Code  of  1886  and 
carried  forward  as  section  3907  of  the  Code 
of  1910,  Is  clearly  announced  by  Judge  Trip- 
pe  Is  the  opinion  In  Willtams  v.  VPUttle.  By 
the  third  item  of  the  will  In  that  case  the 
testator  devised  two  lots  of  land  to  a  trustee 
for  slaves.  This  devise  was  held  void  under 
the  laws  of  this  state.  The  contest  was  be- 
tween the  heir  at  law  and  the  general  resid- 
uary devisees.  The  case  therefore  fell  with- 
in the  ordinary  rule  applicable  to  a  void  or 
lapsed  devise.  The  court  was  not  called  up- 
on to  decide  whether  a  devise,  necessarily 
contingent  wbea  the  will  was  made,  was,  up- 
on fiiUure  of  a  contingency,  within  the  gen- 
eral rule  applicable  to  a  void  or  lapsed  de- 
vise. This  is  clearly  pointed  out  by  Judge 
Bleckley  In  DUlard  v.  Ellington,  6T  Ga.  S93. 
and  we  agree  with  him  that  the  distinction  Is 
evident  between  Dillard  v.  Ellington  and 
Williams  v.  Whittle.  At  this  point  we  call 
attention  to  the  case  of  Lane  v.  Patterson 
(1912)  138  Ga.  tlO,  76  S.  E.  47,  reUed  upon 
by  counsel  for  def^dant  In  error.  As  will  be 
noticed,  the  case  was  decided  after  the  adop- 
tion of  the  Code  of  1895.  However,  the  will 
there  considered  was  executed  In  1886,  and 
was  probated  in  1896.  By  the  sixth  and  sev- 
enth ttwoB  of  the  will  in  that  case  lands  were 
devised  to  named  trustees  In  trust  for  Lu- 
dnda  V.  toT  and  during  her  life  and  to  her 
dilldren  living  at  the  time  oC  her  death. 
The  tenth  iton.oC  the  will  was  as  fidlows: 

"I  give,  devise,  and  bequeath  to  my  said 
daughter  Lavinia,  •  •  •  Josepbhie,  •  •  • 
Emma,  •  •  •  hi  trust  ft>r  Lndnda  V., 
•  •  •  Emma,  •  •  •  and  to  my  son, 
George,  •  •  •  all  my  other  lands  not  herein- 
before disposed  of,  of  which  I  may  die  seized 
and  possessed,  for  and  daring  their  natural  lives, 
and  at  their  deaths  to  their  respective  children 
living  at  the  time  of  their  death,  to  be  divided 
among  my  said  children,  sliare  and  share  alike." 

The  testator  died  seized  and  possessed  In 
fee  of  other  lands  than  those  speciflcally  de- 
vised in  other  Items  of  liis  will,  and  which, 
subsequently  to  the  death  of  the  testator* 
were  partitioned  In  kind  among  the  devisees 
of  the  testator  named  In  Item  10  of  the  will. 
Luciuda  y.  died  unmarried  and  without  chil- 
dren.  It  was  accordingly  held: 

"Item  10  In  which  was  devised  only  all  'other 
lands'  of  which  the  testator  might  be  seised  and 
possessed,  'not  heremt)efore  disposed  of,'  did  not 
purport  to  dispose  of,  nor  dispose  of,  any  of  the 
lands  previomdy  devised  to  Lndnda  V.  in  items 
6  and  T,  nor  any  reverdonaiy  interest  therein.** 

The  decision  did  not  ref&r  to  section  3907 
of  the  Code  of  1910  (Code  of  1806,  S  3331),  to 
the  case  of  Dillard  t.  EUli^ton.  Tbo  oonrt 


was  evidently  of  the  opIntoD  that  Item  10  of 
the  will  was  in  the  natnie  oC  a  q>edal  de- 
vis^  rather  than  a  devise  of  the  residuum  at 
the  estate  and  that  by  it^  10  of  ttie  will 
the  testator  intoided  to  deviae  <nly  lands  not 
previously  dealt  with  tn  any  other  Item  of 
his  will.  Judge  Bleckley,  donbtlesily,  and, 
as  we  think,  correctly,  supposed  that  the  rule 
in  force  In  this  state  In  1875  was  the  rule 
generally  recognized  by  the  English  courts  ftt 
the  date  of  our  adopting  statute.  Looking, 
therefore,  to  the  general  anthwities  we  find 
this  statement  in  1  Jarman  on  Wills  (6th 
Am.  Ed.)  636: 

"Bat  as  under  the  old  law  a  testator  could 
only  devise  the  real  estate  to  which  he  was  ac> 
tually  entitled  at  the  time  of  making  his  will. 
It  follows  that  every  reaidnary  devise  In  such  a 
will,  however  general  in  Its  terms,  was  in  its 
pature  specific,  being  in  fact  a  specific  disposi- 
tion oC  the  lands  not  betun  given,  or,  to  veak 
mote  aeeuratdy,  not  beftne  expressed  to  bn 
given  by  the  wUL  Thus,  it  a  testator,  being 
seised  of  Blackacre  and  Wbiteacre,  and  having 
no  other  real  estate,  by  a  will  made  before  1838 
devised  Kackacre  to  A.  in  fee  and  all  the  rest  of 
the  lands  to  B.,  6.  took  exactly  that  which  be 
would  have  taken  under  a  specific  devise  of 
Wbiteacre  and  no  more;  and,  ctmseqnently,  if 
the  devise  to  A.  tailed,  from  its  being  devoted 
to  dbarity,  or  from  t^e  devisee  being  dMd  at  the 
time,  or  from  his  snbsequent  death  in  the  tes- 
tator's lifetime,  B.  oonld  no  more  have  taken, 
by  virtue  of  bla  reriduary  devise,  the  interest  so 
given,  or  intended  to  be  given,  to  A.  than  he 
could  have  done  under  a  q)ecific  devise  ot  an- 
other property.  Bat  this  general  rule  admitted 
of  exception  in  certain  classes  of  cases  whidi 
will  be  here  very  briefly  indicated  *  *  *  And 
a  contingent  remainder  being  an  interest  which 
had  an  Inherent  liablUtr  to  faU,  as  well  through 
the  evoit  upon  which  It  was  limited  not  hap- 
pening before  the  determlnathm  of  the  prior 
particular  estate  as  through  its  not  happenlnc 
at  all,  the  Interest,  whidi  upcm  a  failare  of  the 
former  kind  was  left  undisposed  of  by  the  spe- 
cific devise,  was  held  to  pass  by  a  lealdnary  de- 
vise in  the  same  win." 

The  anthOT  then  adds: 

;*The  pointe  embraced  by  the  preeeding  posi- 
tions can  scarcely  arise  under  wills  whldt  axe 
subject  to  the  act  of  St  1  Vk.  c  26, 1  25" 

—Le.,nndar  wills  made  after  1838,  thus  clears 
ly  showing  that  he  was  dealing  with  wills 
made  before  18S8.  In  Van  Klee<±  t.  Reform- 
ed Dntdi  Ghnrdi  0837)  6  PatgeTs  Cb.  (N.  T.) 
000, 610,  a  leading  case.  Chancellor  Walwortb 
reaches  the  following  ccmduslon: 

"The  role  as  to  nvenimuxf  and  contingent 
interests  not  prevloosly  derlssd,  as  now  settled 
in  rai^and,  appeaza  to  be  that  a  general  residu- 
ary clause  will  carry  all  such  Interests  to  Ae 
residuary  devisee,  unless  the  will  omtains  spe- 
cial indications  of  a  contrary  Intenthm  tm  th% 
part  of  the  testator.  In  other  words^  the  legal 
presumption  Is  that  the  residuary  dauae  waa 
intended  to  embrace  such  contingent  and  re- 
versionary interests,  in  the  absence  of  any  other 
evidenee  e(  tiio  testator's  Intention  appearing 
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upon  the  wQI  Itself  when  taken  In  connecti<ui 
vitb  the  idtuation  of  the  teatatra's  propert?  and 
familj  at  the  date  of  the  wilL** 

Aa  noted,  tbiB  case  itself  was  decided  la 
1837,  and  the  Euglifih  caaea  reviewed  and  cit- 
ed, in  support  of  the  conclusion  there  zeadud 
by  the  dumcellor  are:  Doe  t.  Weattmby 
<180e)  U  East,  822;  Wlieeler  v.  Walzoone, 
AUeyn,  28,  82  Ung.  XteQ.  886;  WlUows  T.  I^d- 
«ot,  2  Yent  28S,  86  Eng.  Rep.  448;  Hogan  r. 
Jaduon  (17TC)  Cowp.  290,  88  Bng.  R^.  1096 ; 
Aticyns  T.  Atkyna  (1778)  2  Oowp.  808,  06  Eng. 
Kep.  1373:  Bidout  r.  Fain  a747)  S  Atk.  485; 
GoodUUe  V.  Knot  (1774)  1  Oowp.  43,  08  Eng. 
Rep.  058.  Among  the  American  cases  cited 
bj  the  chancdlor  are  Hayden  t.  InhabltanU 
of  Ston^t(»i,  S  Pidc  (Mass.)  528;  Brigham  t. 
Sbattnck,  10  Pi<^  (Mass.)  300.  The  opinion 
In  Hayden's  Oase  was  written  by  Mr.  Justice 
Putnam.  Certain  lands  were  devised  to  the 
inhabitants  of  Stoughton,  upon  condition 
Tfrhlch  the  court  held  to  be  a  condition  sub- 
aequent.  The  testator  appointed  a  residuary 
devisee.  It  was  ruled  that  the  contingent 
estate  upon  failure  of  the  devisee  to  perform 
the  condition  snbaequent  passed  to  the  resld* 
uary  legatee.  The  case  was  decided  upon  the 
principle  that  the  contingent  estate  was  one 
that  the  testator  must  have  had  in  contempla- 
tion as  undisposed  of  by  the  previous  clause 
vt  the  will  at  the  time  sach.  residuary  clause 
vraa  framed.  The  opinion  In  the  case  last 
cited  was  delivered  by  Chief  Justice  Sjhaw, 
and,  with  respect  to  the  question  here  con- 
sidered, follows  the  (pinion  by  Mr.  Justice 
Putnam  In  Hayden  t.  Inhabitants  of  Stough- 
ton, supra.  Cases,  both  English  and  Amer- 
ican, mif^t  be  multiplied  (altbon^  cases 
both  English  and  American  may  be  foond 
which  serve  to  confuse  the  question)  to  the 
effect  that  the  general  rule  in  force  at  the 
time  of  onr  ad<H>tlng  act  was  that  a  resid- 
uary devise  of  r^  estate  carries  vrlth  It,  not 
only  the  real  estate  In  which  no  Interest  Is 
devised  in  the  previous  Items  of  the  will,  but 
also  every  reversionary  and  contingent  inter- 
est which.  In  the  events  contemplated  by  the 
testator  as  apparent  from  the  will  Itself,  is 
not  wholly  and  absolutely  disposed  of,  and 
which  would  be  a  proper  subject  of  devise 
cwisiBtently  with  the  declared  Intent  of  the 
testatw  to  adopt  the  language  of  the  chancel- 
lor in  Van  Eleeck  t.  Dntdi  Beformed  Church, 
supra. 

II]  We  conclude,  therefore,  tiiat  the  ezcep- 
*tion  to  the  general  rule  now  contained  In  sec- 
tion 3007  of  the  Code  of  1010,  and  as  stated 
In  Dlllard  T.  Ellington,  supra,  was  In  force  In 
this  state  In  1885.  That  the  present  case  is 
within  the  exception,  and  not  the  general 
rule.  Is  scarcely  open  to  question.  It  la  in 
inlnclple  the  very  case  stated  In  Dlllard  v. 
Ellington  as  being  within  the  exception. 
When  the  testator  executed  his  will  be  had 
six  children.  Two  of  Uiem  were  married,  but 
none  of  than  had  children  either  at  the  time 
of  the  execution  of  the  will  or  at  the  time 


of  his  death.  The  testator  nevertheless  cre- 
ated a  remainder  in  spedflc  property  given  to 
eadi  of  his  children  in  favor  of  their  children 
then  unborn.  The  language  of  Judge  Bleck- 
ley in  Dlllard  t.  Blllngton  la  strictly  ap- 
^caUe: 

"When  the  teetator  create^  a  remainder  In 
favor  of  children  onborn,  he  must  have  known 
that  they  might  never  be  bom,  and  hence  that 
the  remainder  was  necessarily  contingent.  On 
the  state  of  facts  whldi  he  knew  to  e^st  at  the 
time  the  will  was  made,  he  knew  that  there  was 
a  reversion  as  to  this  ipedOc  property.  •  •  * 
When  a  revenim  may  be  inddwt  to  a  spedfie 
deviBSk  the  testator  may  be  supposed  not  to 
have  cootMn^ted  it;  but  when  it  most  be  in- 
cident, and  cannot  possibly  be  otherwise,  the 
pzsanmptltm  should  be  that  he  had  It  la  mind, 
and  that  langaage  neod  by  himt  snflMwitfy  com- 
prehensive to  dispose  of  1^  was  used  with  that 
intent." 

The  language  of  item  10  Is  sufficiently  com- 
prehensive to  dispose  of  this  interest  In  re- 
mainder or  reversion,  unless  the  broad  and 
oomivehenalTe  language^  "the  residue  of  my 
pr(q>erty  both  real  and  personal  whatever 
and  wherever  it  may  is  restricted  and 
qualified  by  the  enumerati<m  of  the  reversion 
In  the  property  given  by  the  testator  to  his 
wife  after  her  estate  therein  had  ended.  Ex- 
cept in  the  residuary  clause,  the  testator 
dealt  with  bla  estate  1^  plecemeaL  In  every 
other  item  of  the  will  he  Indicated  by  name, 
lot  number,  and  acreage  the  lands  devised. 
There  Is  little  ground  to  suppose  that  the 
testator  believed  that  he  had  overlooked  any 
particular  tract  of  land.  And,  so  far  as  ap- 
pears, he  had  not  The  will  itself  ahovs  that 
John  W.  Hill  had  already  executed  a  deed  to 
Edward  Young  Hill,  conveying  Che  property 
devised  to  him  In  item  6  of  the  wIU,  Im  life, 
with  remainder  to  his  dilldren.  The  will  also 
shows  that  similar  deeds  had  been  made  to 
all  other  devisees.  Assuming  that  these 
deeds  were  delivered,  the  undisposed  of  rfr 
version  In  the  prc^erty  was  all  that  remained 
in  the  te8tat<».  It  is  manifest,  however,  that 
the  testator  at  the  time  of  the  execution  of  • 
the  will  wished  to  make  assurance  doubly 
sure,  and  Oils  fact  strengthrais  the  condusi<m 
that  It  was  his  intention  to  dispose  of  all 
his  property,  and  every  interest  therein.  He 
more  than  one  time  expressed  the  wish  that 
no  court  or  Judicial  officer  should  change  or 
alter  any  provision  of  the  will,  authorize  ttie 
sale  or  exdiange  of  any  pn^rty  devised,  or 
exercise  any  Jurisdiction  whatever  over  his 
estate,  exc^  "to  appoint  a  better  executor 
or  trustee  If  needed."  The  statement,  there- 
fore. In  the  residuary  clause  that  the  residue 
of  the  testator's  property  Included  the  rever- 
si<m  In  the  lands  devised  by  him  to  his  wife 
for  llfO  is  not  sufficient  to  overcome  the  legal 
presumption  that  the  residuary  dauae  was 
intended  to  embrace  the  reverslaDary  interest 
In  ttie  iwoperty  devlaed  to  Edward  Zoong 
HIU  for  Ufa,  under  Item  6  of  tb*  wQU 
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The  fact  tttat  the  devisee  of  the  life  or  lim- 
ited estate  QpedflcaUy  devised  Is  also  the  goi- 
nal  reatduarr  devisee  wlU^  not  exclude  blm 
Crom  taking  the  rerexBlon  in  fee  in  Um  lattw 
character.  This  seems  to  have  beea  the  opln- 
iaa  of  the  Wngllsh  judges  and  upon  that  qoes- 
Oon  we  dte  tmly  the  case  of  Hogan  t.  Jack- 
son, X  Cknrp.  280,  OS  Eng.  Eep.  1090.  The 
O^nltm  was  dellTered  by  Lwd  Mansfield,  and 
heobserres: 

"Bnt  I  do  not  Ihink  the  objection  of  itself 
sufficient  strong  to  control  the  oianifest  op- 
eration of  Um  snbseqnent  yrotda  used  by  the 
testator  In  the  reridnarr  devise.  It  ironld  be 
going  a  great  way.  Indeed,  to  lay  It  down  as  a 
general  role  that,  where  a  particnlar  eetate  is 
given  to  a  person  in  one  part  of  a  will,  and  the 
testator  afterwards  devises  to  him  in  more  genr 
eral  words,  he  shall  not  reap  any  benefit  of  each 
residuary  devise.  Indeed,  as  to  this  objection 
the  case  of  Ridont  v.  Pain,  8  Atk.  486,  is  exact- 
ly in  point  There  the  testator,  in  the  first 
instance,  gave  his  wife  only  an  estate  for  lif^ 
fai  part  ot  his  real  estate,  and  afterwa^  be- 
qneathed  her  the  reridne,  etc.  The  objection  of 
incbnsistency,  now  so  strongly  relied  <m,  was 
there  made;  bat  Lord  Hardwicke  overruled  it, 
and  held  the  residoaiy  daoss  carried  the  fn- 
heritanee  notwithstanding." 

Upon  writ  of  error  in  the  House  of  Lords 
the  judgment  In  Hogan  v.  Jackson  was  af- 
firmed. 

In  view  of  Hie  foregoing  we  are  of  the  opin- 
ion that  the  verdict  should  have  been  for 
flie  claimant 

Jodgnuat  reversed. 

AH  the  Justices  concur. 


0. a  Qa.  977) 

WBIGHT  et  aL  v.  MAATIN.   (Na  148a) 
(Supreme  Court  of  Georgia.    Feb.  12,  1»20.) 
(SvUabiu  bv  tJt«  OourU) 

1.  New  TRIAL  «=3T&— New  tbial  obdxbbd 

WUEBS  irXOATIVX  AKBWBB8  TO  DBSiaiTATBD 
4)nz8nONB  AUB  imSUPPOBTBD  BT  THI  BVX- 
DENCB. 

Where,  on  the  trial  of  an  equity  case^  a 
number  of  QuestloQS  are  sabmitted  to  the  jury, 
and  the  jury  are  instructed  that  if  cwtain  de»- 
ignated  questions  are  answered  in  the  active 
tiu  other  questions  should  not  be  answered,  and 
lAere  the  jury  answer  the  deaignatad  qnerticms 
in  the  negative^  and  such  answers  are  with- 
out evidence  to  support  them,  a  new  trial  must 
be  ordered,  unless  the  decree  rendered  is  de- 
manded by  the  evidence  upon  other  Issues  cov- 
ered by  the  questions  to  whidi  the  jury  did  not 
make  answer. 

2.  Vendor  and  pttichaseb  4s3815(3>— Neoa- 
tive  aksweb8  to  questionb  ab  to  whetheb 
PLAINTIFF'B  PBEVIOns  CONTBTANOE  LESSEN- 
ED  VALUE  or  PBOPEETT  HELD  NOT  8UPPDBTXD 
XT  THB  BVnOlTOB. 

Tbe  answers  to  specified  questions  in  this 
qaSB  were  contrary  to  the  eviduoe  and  without 


evidence  to  support  than,  and  tin  decrea  xeiH 
dered  was  not  demanded  by  the  evidence  upon 
any  of  the  other  issues  made  in  the  case. 

(AdditltMat  BvUaJiv  &g  SdUorial  Bfff^ 

8.  MEHBS  AHD  lOITBRAU  «=354^)— BOND  fOB 
TTTLB  CONBraUBD  TO  OZVB  PUBOHABEE  AN  AB- 
SOLUTE OB  FEE-SnCPZX  BWAn  ZNOLVDnCO 
HZNBRAI.  BIOHTB. 

Under  an  agreement  to  sell  a  certain  tract 
described  as  a  certain  numbered  lot  except 
four  acres  in  the  southeast  comer  thereof,  with- 
out other  exception  or  reservati(»i,  the  purchas- 
er was  entitled  to  an  absolute  or  feeample 
estate  in  the  land,  other  than  that  excepted,  un- 
der av.  Code  1910,  St  8657.  8017.  indudlng  all 
mines,  minerals,  and  clays  in  or  under  the  tract. 

Error  from  Superior  Court,  Walker  Coun- 
ty; G.  E.  Maddoz,  Judge  pro  hac  vice. 

Action  by  Robert  Uartln  against  P.  A. 
Wright,  in  which  the  Wright  Mineral  Springs 
Company  was  allowed  to  intervene  and  be- 
come a  defendant  Judgment  for  plalntll^ 
motlcm  for  new  trial  overruled,  and  defend- 
ants bring  error.  Reversed. 

On  November  14,  1»1S,  Bobert  Martin 
agreed  to  sell  to  Paul  A.  Wright,  for  the  sum 
of  $1,900,  a  certain  tract  of  land  In  tho 
eighth  section  and  fourth  district  of  Walker 
county,  to  vrlt,  lot  No.  24S,  except  four  acres 
in  the  southeast  comer  thereof.  The  con- 
tract, which  was  In  writing,  contained  no 
other  exception  or  reservation.  On  December 
10,  191B,  Wright,  who  had  paid  $709  of  the 
purchase  money,  executed  and  delivered  to 
Hartin,  In  comi^lance  with  the  contract,  his 
two  promissory  notes  for  the  principal  snm 
of  $600  each,  due  respectively  one  and  two 
years  from  date,  and  received  from  Martin 
a  bond  for  title.  In  the  usual  form,  by  wblcHi 
Martin  bound  himself  to  execute  and  d^ver 
to  Wright,  or  his  assigns,,  a  "good  and  soffi- 
cient  tiOe  to  the  property'  as  described 
above,  upon  Qie  pt^ment'of  tiie  purchase 
money  evidenced  the  notea  Wris^t 
transferred  the  IxHid  tor  title  to  the  Wright 
Mineral  Sjnii^  Company,  a  corporation,  In 
which  he  was  one  of  tbe  principal  stock- 
holders, agredng  In  the  assignment  to  pay 
the  purchase-money  notes.  Wright  tailed  to 
pay  the  purchase-mon^  notes,  and  Martin 
brought  salt  thereon  In  Walker  snprafor 
court  Martin  resided  outside  ct  the  state, 
and  had  no  property  In  the  state  exo^  Ma 
interest  or  equity  In  the  land.  Wriest  an- 
swered the  suit,  recited  the  asslgnmoit  off 
the  bond  to  the  Wri^t  Mbteral  Springs  Gona- 
pany,  and  prayed  that  tUe  assignee  be  al- 
lowed to  Intervene.  He  also  pleaded,  by 
vray  at  equitable  set-off  and  recoupment,  ttte 
following:  In  1887  Martin  by  deed  conveyed 
to  H.  P.  Lumpkin,  his  heirs  and  assigns: 

"All  the  coal,  irtm  ore  and  the  ores  of  any 
and  all  other  metals,  and  all  days  and  all  tlM 
ndnenl  of  every  kind,  exc«vt  buiMing  stone  and 
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limbers,  that  now  are  or  may  hereafter  be  found 
00  tho  following  lands,  viz.:  Noa.  246  In  tit» 
eighth  district,  fourth  section  of  said  coanty, 
together  with  the  right  and  privilege  of  enter- 
ing upon  said  lands  and  mining  and  transpcnt- 
lag  therefrom  the  coal,  ores,  clays,  and  minerals 
aforesaid,  and  taking  therefnmi  (prorided  the 
timber  and  cnltlvatable  lands  tiiereon  are  not 
injared,  nsed,  or  molested),  and  also  Qie  li^t 
of  ingress  and  egress  to  and  from  all  parts  of 
the  said  lands  for  the  purpose  of  raising,  min- 
ing, collecting,  moving,  and  transporting  there- 
from each  and  every  of  the  articles  aforesaid 
and  all  the  water  that  may  be  required  for  mla- 
isg  purpoaes." 

The  deed  wu  duly  recorded  In  1888.  In 
1901  Martin  granted  to  tiie  Amraican  Tele- 
phone &,  Ttiegraph  Company,  its  sQCceasors 
and  as^^na,  tbe  right  to  construct,  apente, 
and  maintain  Its  lines  over  the  land  de- 
scribed In  the  bond  for  title,  to  place  neces- 
sary poles  and  fixtures  along  tbe  roads, 
streets,  and  highways  adjioining  the  property, 
to  trim  the  trees  along  the  lines,  to  set  neces- 
sary guy  and  brace  poles,  attach  the  guy 
wires  to  trees,  and  to  cut  down  all  trees  that 
might  Interfere  with  Its  lines,  provided  the 
company  should  pay  all  damages  to  valuable 
timber  and  growing  crops,  and  that  none  of 
Its  lines  should  run  ovet  Inclosed  lands.  Tbe 
defendant  had  no  notice  of  tbe  conveyance 
to  Lumpkin,  or  of  the  grant  to  the  tel^hone 
company.  The  defendant  purchased  tbe  land 
for  the  purpose  of  obtaining  the  minerals 
therein.  The  plaintiff  could  not  convey  the 
land  according  to  the  terms  ot  his  bond. 
Tbe  land  was  less  valuable  ^SOO  by 
reason  of  the  sale  of  tbe  minerals  and  min- 
eral rights  therdn  and  by  reason  of  the 
grant  of  the  easemmt  to  the  telephone  com- 
pany. Tbe  defendant  prayed  that  he  be  re- 
lieved of  the  payment  of  the  balance  of  the 
purchase  money,  and  that  he  have  Judgment 
for  any  excess  of  damages  over  and  above 
the  amount  of  the  purchas^money  notes. 

The  Wright  Mineral  Springs  Companji  was 
allowed  to  Intervene  and  become  a  party  de- 
fendant. It  averred  that  It  was  an  Innocent 
assignee,  for  valne,  of  the  bond  for  title; 
that  at  the  time  of  the  assignment  of  the 
bond  it  had  no  notice  of  the  outstanding 
deed  to  tbe  mineral  Interest  in  the  land  or 
of  the  grant  to  the  telephone  company;  that 
It  purchased  the  land  primarily  for  the  min- 
eral rights  therein  and  for  the  purpose  of  sub- 
dividing and  selling  the  same;  and  that  the 
easement  granted  to  the  telephone  company 
prevented  the  subdivision  and  sale  of  that 
portion  of  ihe  land  along  the  roads  and  high- 
ways, and  eq>eclally  of  that  portion  lying 
next  to  the  mineral  springs  property,  which 
It  had  also  purchased  from  the  obligee  in  the 
bond.  By  amendment  to  his  petition  tbe 
plaluttir  admitted  that  he  had  sold  the  min- 
eral Interest  In  the  land,  and  that  he  had 
granted  an  easement  to  the  telephone  com- 
pany, as  above  set  ont ;  but  he  avnred  that 


tibe  mineral  Intereet  and  tbe  easement  were 
ef  to  value;  that  Wright  bad  actual  knowl- 
edge of  tbe  deed  and  of  tbe  grant  to  tbe 
t«lq>hone  company  at  tbe  time  of  bis  pur- 
chase; that  tbe  plidntifl  Intended  to  exc^t 
both  the  mineral  Interest  and  the  easement 
grants  to  the  telcfihone  company  ^m  hia 
bond  for  ttUe,  but  br  mntnal  mistake  these 
excepttima  and  reserratimis  were  left  out  ctf 
the  ocmtract  and  bond.  He  denied  that  the 
mineral  q^lnga  company  was  an  Innocent 
assignee  for  valne.  He  accordingly  prayed 
for  the  refnmation  of  ihe  contract  and  b<md, 
and  roiewed  bis  prayer  for  Judgment  m  tbe 
notee.* 

Tbe  court  submitted  to  tbe  Jury  a  series  of 
ten  queetUms  covering  the  substantial  issues 
made  by  tile  pleadings  and  evidaice  In  ttie 
case.  The  first  and  third  questions  submit- 
ted were  as  foUowa: 

"(1)  Was  the  property  described  in  the  bond 
for  titie  less  valuable  on  December  10,  1916,  by 
reasim  of  tlie  previous  conveyance  wf  tiie  miner- 
al Interest  to  H.  F.  Lumpkin  than  it  would 
have  been  If  the  mineral  Intecest  had  not  pre- 
viously been  sold?^ 

"(S)  Was  tbe  property  less  valuable  on  De- 
cember 10,  1916,  by  reason  of  such  previous 
sale  of  a  right  of  way  to  the  tdephme  com- 
pany r* 

raie  court  Instmctad  flie  jury  (ba^  If 
Oiey  should  answer  tiiese  two  questions  in 
the  n^tlve^  they  abouM  go  no  further  In 
tbdr  investigation,  and  sboidd  not  answer 
the  remaining  questions  submitted.  The  Juzy 
answered  tbe  first  and  third  questUms  In  tbe 
negative^  and  did  not  answer  any  of  the 
othor  questlona.  Upm  questions  1  and  S  and 
the  answers  thereto,  the  court  rendered  a 
decree  In  favor  of  tbe  plaintiff  and  against 
Wrlg^it  for  fiw  amount  of  tbe  two  notes, 
principal,  interest,  and  attorney's  fees;  and 
decreed  that  upon  the  payment  of  the  Judg- 
ment tbe  plaintlfF  osGute  and  deliver  to 
Wright,  or  bis  assigns,  a  good  and  auffident 
title  to  tbe  lot  of  land  described  in'  flie  bond 
for  titl^  witii  the  exception  of  tbe  four 
acres  In  tbe  southeast  comer  ttiereof,  the 
mineral  rights  theretofore  conv^ed  by  t&e 
plaintiff  to  H.  P.  Lumpkin,  and  tbe  easement 
Oieretofore  granted  by  ttie  plabotlff  to  the 
telephone  company.  The  defendants  except* 
ed  to  the'  decree,  and  to  the  overruling  of 
th^  motion  for  a  new  trial 

Henry  &  Jat^ison,  of  La  Fayette,  Olesm  & 
Napier,  of  Chattanooga,  Tenn.,  and  Boeser 
&  Shaw,  of  La  Fayette,- for  plaintiffs  In 
error. 

Shattuck  ft  Shattock,  at  La  B^yette,  and 
F.  W.  Gopeland,  of  Bom^  for  defendant  in 
error. 

GBOBGB,  J.  (after  stating  the  facts  as 
above).  [2]  In  the  view  we  take  of  this  case, 
the  answers  made  by  the  Jury  are  contrary 
to  the  evidence  and  without  evidence  to 
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8upxK>rt  tbem.  A  witness  for  the  d^endanta, 
Dm  Watts,  testlfled  that  be  and  Wright 
made  an  agreement  to  mlDe  the  Iron  ore, 
prior  to  the  purchase  of  the  land  from  Mbjv 
tin;  that  be  had  had  20  or  80  years'  ex- 
peri  en  (?e  In  the  mining  business,  and  was 
familiar  with  the  ore  formations  In  Walker 
county;  that  be. bad  examined  the  land  in 
qaeetlon  and  had  estimated  the  value  of  tbe 
minerals  therein,  especially  the  iron  ore; 
that  about  two-thirds  of  the  lot  contained 
Iron  ore ;  that  the  ore  would  run  between  40 
and  45  per  cent. ;  and  that  the  minerals  on 
the  lot  were  worth  between  $3,000  and  $4,000. 
B.  M.  W.  Olenn  was  examined  as  a  witness 
for  the  defendants,  and  he  testified  that  iron 
ore  was  to  be  found  on  GO  to  60  acres  of  the 
land  tn  question ;  tliat  some  of  the  ore  could 
be  profitably  mined;  and  that  on  December 
10, 1916,  the  land  with  the  mineral  rights  was 
worth  pifiQO  or  $6,000,  and  without  the  min- 
eral rights  the  land  was  worth  foar  or  five 
hundred  doUara.  Another  witness,  J.  H. 
Bill,  substantially  corroborated  the  evid^ce 
of  Watts  and  Olenn.  It  Is  true  that  Glenn 
testified  that  he  was  not  an  expert  miner; 
and  it  is  alao  tme  that  HIU  testified  tbat  as 
a  miner  he  would  not  purchase  the  mineral 
interest  In  the  lot  upon  condition  that  the 
timber  and  cultivatable  lands  were  not  to  be 
injured,  used,  or  molested.  As  the  witneai 
hlmiM»lf  expressed  it: 

"It  would  not  be  as  valuable  to  me.  I  would 
not  take  it-  As  a  miner,  I  would  not  take  a 
sale  of  land  that  way.  With  that  danae  fat  it, 
as  a  miner  I  would  not  take  it." 

The  evidence  for  the  defendant  in  detail 
gave  the  location  of  the  lot  of  land  tn  ques- 
tion ;  showed  its  distance  from  the  railroad, 
the  value  of  Iron  ore  at  the  mine,  its  value  on 
board  the  cars,  and  the  cost  of  mining  and 
loading  the  same.  The  only  evidence  offered 
by  the  plaintiff  for  the  purpose  of  showing 
that  the  iron  ore  and  other  metals,  minerals, 
and  days  on  the  lot  of  land  In  question  were 
of  no  value,  was  the  testimony  of  Jotin 
Knox.  He  testified  to  the  thickness  of  the 
Iron  ore  at  certain  openings  on  the  lot ;  and 
with  respect  to  the  value  of  the  ore  be  tes- 
tlfled as  fc^ws: 

"It  could  be  worked  to  some  extent  on  the 
south  hill-side^  although  the  hill  dimbs  up  pret- 
tj  rapidly,  •  •  •  and  would  be  very  eipen- 
■tve.  niat^s  about  all  they  would  have,  would 
be  a  stripping  proposition ;  it  is  so  narrow  it 
could  not  be  mined  by  tunnels,  ete^  under  ordi- 
nary conditions.  Dltts  Watts  showed  me  the 
openings  that  have  been  made  up  there.  Whetii- 
er  that  lot  of  land  would  be  a  profiteble  prop- 
osition would  depend  on  circumstances.  There 
could  be  some  stripping  dime  on  tiie  aouth  hill. 
I  would  say  that  ore  could  be  stripped  ba<^ 
until  they  get  off  about  a  lO-ftxit  cover  of  slate 
over  it,  and  I  don't  know  tba  area  that  would 
be  covered  by  that;  don't  know  jnst  where 
die  line  runs.  The  ore  runs  or  dips  slightly 
to  the  south.   It  apparently,  where  I  saw  it» 


runs  almost  lord,  east  and  west,  and  dipinng 
sUghtlj  to  the  south.  If  that  hill  is  In  the 
southwest  comer  of  the  lot,  the  ore  would  aooa 
run  off  of  the  lot,  onto  other  property.  •  •  ♦ 
Nobody  can  tell  how  much  ore  there  is  under 
there  untU  they  actually  go  in  there  and  mine 

it." 

There  was  Iron  ore  on  the  land.  This  fact 
was  undisputed.  This  ore  bad  some  value. 
Acctnrding  to  the  recitals  in  the  plaintUTs 
deed  to  H.  P.  Limipkin,  he  received  $300  in 
money  for  the  mineral  Interest  In  the  land, 
more  than  a  quarter  of  a  century  before  the 
execution  of  the  bond  to  the  defendant  We 
are  forced  to  the  condusion  that  the  evidence 
demanded  a  finding  that  the  land,  by  reason 
of  the  previous  conveyance  of  the  mineral  In- 
terest and  rights  therein,  was  less  valuable 
than,  it  would  have  been  if  such  interest  and 
ri^ts  had  not  been  sold.  For  reasons  that 
are  obvious,  the  land  was  rendered  leas 
valuable  by  the  grant  of  the  permanent  ease- 
ment to  the  telephone  company. 

[3]  Under  the  bond  for  title  as  it  stood, 
tlie  defendant,  or  his  assigns,  was  entitled 
to  an  absolute  or  fee-simple  estate  in  the 
land. 

"An  absolute  or  fee-dmple  estate  Is  one  in 
which  die  owner  Is  entitled  to  the  entire  prop- 
erty, with  unconditional  power  of  diapositioa 
during  his  life,  and  descending  to  his  heirs  and 
l^ral  representatives  upon  his  death  intestate." 
avU  Oode,  I  seoT. 

Undtf  our  Cod^ 

Beal  estate  "Indudes  all  lands  and  the  build- 
ings thereon,  and  all  things  permanently  attach- 
ed to  dther,  or  any  interest  therein  or  Iss^ng 
out  of  or  dependent  thereon.  TtxB  right  of  the 
owner  of  lands  extends  downward  and  upward 
indefinitely."   Civil  Code.  {  3617. 

A  conveyance  of  the  absolute  or  fee-simple 
estate  in  a  tract  of  land  would,  of  course^ 
carry  with  it  all  mines,  minerals,  and  clays 
in  and  under  the  same.  An  absolute  estate 
in  land  carries  with  it  the  exclusive  and  un- 
restricted right  to  occupy,  use,  and  dispose 
of  the  same.  The  right  to  possess,  use,  and 
to  exclude  every  one  dse  from  interfering 
with  a  tract  of  land  is  not  only  right.  In 
all  circumstances  affecting  the  value  of  the 
land,  but  it  Is  of  the  essence  of  ownership 
ItseU.  It  is  precisely  the  right  of  exdusive 
occupancy  and  use  which  the  plaintiff  can- 
not cwvey  to  the  defendant  The  value  of 
the  right  is  not  merely  ncmlnal,  and  cannot, 
under  the  drcnmatances  of  tbla  ease,  be  so 
considered. 

[1]  We  have  not  dealt  with  other  asslgn- 
m^ts  of  error  made  in  the  bill  of  excep- 
tions; and  we  are  not  to  be  understood  as 
holding  that  the  Jury  might  not  have  been 
authorized  to  return  a  verdict  for  the  plain- 
tiff for  the  balance  of  the  purchase  money, 
upon  other  issues  in  tbe  case.  None  of  the 
other  Issnes  were  iwBsed  vpon  by  the  Jury. 
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We  bar^  howerar,  examined  the  iMord  for 
tbe.  mupose  of  ascertaining  wbeOuf  a  Judg- 
ment or  decree  for  the  plaintiff  was  demand- 
ed by  the  erldenoe  <m  any  of  eoA  lames; 
and,  while  we  do  not  pass  upon  the  qneatlona 
of  tile  raffidency  of  fbe  evidraoe  to  avtlunlze 
a  finding  for  the  plaintiff  up<»  any  of  such 
Issaes,  we  are  of  the  opinion  that  the  evi- 
dence on  iKme  of  the  other  Issnes  demanded 
a  Terdtct  or  judgment  for  the  plaintiff. 
Since  therefore  the  answers  to  the  only  qiies> 
Hons  passed  upon  by  the  Jury  are  ctmtrary  to 
the  evidence  and  without  evidence  to  support 
them,  the  court  erred  In  ovoTuUng  the  mo- 
tion for  new  trial. 

Judgment  reversed. 

AU  the  Justices  concor. 


(149  Ga.  724) 

HABBIS  T.  STATB.    (No.  1685.) 

(Supreme  Court  of  Georsia.    Jan.  16,  1^30. 
Blearing  Denied  Feb.  14,  1920i) 

iBfllabut  bv  the  Court.) 

1.  HinaoiDK  ^>218— Submission  or  Drraa 

DBOUaATIOHS  OF  DK0BA8ED  TO  JUBT  URDEB 

PBonn  insiBuonoiva  nn  kbbob. 
The  evidence  admitted  as  to  dying  declara- 
tiona  was  sufficient  to  make  out  a  prima  fade 
case  that  the  declarations  were  made  by  the 
deceased  while  in  articulo  mortis,  conBdons  of 
his  Gwdition,  as  to  the  cause  of  his  death  and 
tJic  person  who  killed  bbn;  and  there  was  no 
error  In  snbmlttlsg  Unm  to  the  jury  under  prop- 
er instmctlons. '  No  complaint  Is  made  in  re- 
gard to  the  histracti<Hi  of  the  coort  on  that  sub- 
ject. Harper  v.  State,  129  Ga.  773.  09  8.  E. 
792;  Hawkins  v.  State,  141  Ga.  212,  80  S.  E. 
7U;  Fitxpatri*^  v.  State,  149  Ga.  96,  S9  S.  B. 

2.  OMnniiAi.  uw  «an958W,  1168(S)— AfFu- 
oATioira  tttt  hbw  tbxalb  on  tbb  obouitd  of 

irXWZ.T  DISOOTBBKD  BVIDBNOE  ABB  ADDBBS8- 
KD  UBOBLT  TO  TBIAI.  JUDOB'S  DIBCBBTION 
AND  DECISION  WILL  NOT  BE  BBVXBBBD  UN- 
LESS DISCBETXOH  IB  ABUSBD. 
Applications  for  new  trials  on  the  croond 
of  newly  discovered  evidence  are  addressed  large- 
ly to  the  discreticai  of  the  trial  judge,  and  this 
GOart  will  not  reverse  his  decMoo  refusing  a 
new  trial  on  aodi  ground  unless  it  Is  abased. 
Han  T.  State,  141  6a.  7,  80  S.  B.  807.  They 
■re  not  fsvored.   Barge  v.  State,  183  Oa.  481, 
66  S.  E.  248  (2).   It  must  also  appear  by  af- 
fidavit of  movant  and  each  of  bis.  counsel  that 
they  did  not  know,  and  coald  not  by  the  ex- 
ercise of  ordinary  diligence  have  discovered,  the 
existence  of  the  new  evidence.  Smiley  v.  Smiley, 
144  Ga.  S46,  87  &  a  668. 

8.  iNSUmOIENOT  or  AnZDATIXa  AS  TO  DILI- 
OBNOB  IN  DISCOVBBINa  AKUOBD  NBWI.T  DZS- 
COVBBED  EVIDBNCB. 

The  affidavits  of  movant  and  bis  counsel  In 
this  ease  do  not  measure  up  to  this  require- 
toent.    I^irtbenaore,  the  state  made  a  counter 


.  JBvmtETT  X69 
&&) 

showing  as  to  the  alleged  nsidy  discovered  evi- 
dence, whldt  Is  In  conflict  therewith.  O'Nell  v. 
State,  104  Ga.  648.  80  S.  B.  848.  The  verdict 
is  supported  by  evidence.  For  all  of  these  rea- 
sons the  judgmrat  refusing  a  new  trial  will  not 
be  disturbed. 

Error  from  Superior  Oour^  Floyd  Oonnty ; 
Moses  Wrl^  Jndg& 

Proceeding  the  State  agahiat  Charlie 
Harris,  and  from  the  Judgment  and  the  deni- 
al of  hie  motim  for  a  new  trial,  he  brings 
error.  Affirmed. 

Len  B.  Ouillebeau,  of  Angusta,  and  W.  H. 
Ennls,  of  Borne,  for  plaintiff  In  error. 

O.  H.  Porter,  Sol.  Gen.,  of  Borne,  Clifford 
Walker,  Atty.  Gen.,  and  M.  a  Bomet,  of  At- 
lanta, for  the  State. 

GILBBBT,  J.  Judgment  afflimed.  All  the 
Justloee  concur. 


(149  Oa.  7M> 
WHSTBB  T.  HVBRETT.    (Na  IBOO.) 

(Sopteme  Court  of  Georgia.    Feb.  10^  1020.) 

(BvUabua  by  the  Court.) 

1.  Pabtnebsbif  ^sssSO— Joint  iNTEBsar  in 

FBOFITS  AND  LOSSES  0BBAXE8  "PABTNEBSHIP" 
AS  TO  STEANOBBa. 

"A  jiHat  interest  In  the  partnership  prop- 
erty, <v  a  jotait  interest  in  tbe  profits  and  loss- 
eo  of  the  bnslneB,  constitutes  a  'partnerriiip' 
as  to  third  persims.  A  '^T"oin  interest  in  prof- 
Its  alone  does  not" 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Fbat  and  Second  Series,  Partner- 
shlpj 

a  PABCTiagHIF  «So827(l)— SuFTIOIENOr  OF 

pnrmoN  td  aluob  oausb  or  actioh  fob 
AooounxcNa. 

The  petition  set  frath  a  cause  of  actliHi,  and 
the  oonrt  erred  in  dlsmlsslnr  It  on  demurrer. 

(AdaHonQi  flyOatiM  Sy  Bdtiorlal  Staff  J 

8.  PAgrmaamj  «a»827(l)— flainteiv  and 

DBFKNDAKT,  BAOH  HATUrO  HAU  INTXBBST  IN 
SAWUnX  AND  BHABINO  PBOOEBiDB  AFTEB  PAT- 
HBNT  OF  PBICB,  WEBB  PABTNBBB. 

Petition  alleging  that  defendant  and  an- 
other received  a  bond  for  conveyance  of  title 
to  sawmill  upon  payment  of  purchase  price,  that 
plaintiff  purchased  such  other's  half  interest 
with  money  obtained  from  defendant,  and  re- 
ceived a  bill  of  sale  of  a  half  interest,  and  after 
payment  of  purchase  price  was  to  share  equally 
with  defendant  in  profits,  and  defendant's  pos- 
sessitm  and  refusal  to  aceoont,  showed  that 
plaintiff  and  defendant  became  partners,  though 
no  actual  profits  had  been  received  directly  by 
either  of  the  parties. 

Error  from  Superior  Oour^  Twlgss  Conn* 
ty;  J.  Lb  Kent,  Judge 


tWot  other 
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Action  by  B.  Wester  against  T.  V.  Btr- 
erett  Cor  Injnnctloii,  ajq^lntmeait  oC  a  zecetr- 
er,  and  oUier  rellet  On  xdalntUTa  death 
pending  ttte  suit*  hla  admlnlatratrix  was 
made  a  partar*  Demurrer  to  petition  sustain- 
ed, petition  dismissed,  and  plaintiff  brings 
error.  Reversed. 

J.  H.  Wester  filed  a  petition  against  T.  F. 
Qrerett,  praying  for  Injunction,  receiver,  and 
other  relief.  Tlie  petition  aliped  sabstantlal- 
ly  as  follows: 

A.  S.  Holland  and  T.  F.  Everett  bought 
from  Lattimore  Bros,  a  BawmlU  cmnplete,  In- 
cluding necessary  egui[»Dent  for  its  opera- 
tion, and  agreed  to  pay  therefor  $1,800.  Lat- 
timore Bros,  executed  to  Holland  and  Bver- 
ett  a  bond  for  title,  redUng  that  apon  the 
payment  of  the  balance  due  good  and  suffi- 
cient title  would  be'  made  to  Holland  and 
Sverett  jointly.  The  sawmill  was  purchased 
during  the  first  part  of  the  year  1910.  On  or 
about  May  1, 1916,  the  plaintiff  was  approach- 
ed by  Everett,  who  requested  plaintiff  to  buy 
Holland's  interest  In  tbe  sawmill,  offering  to 
furnish  him  with  the  necessary  money  to 
raahe  the  purchase.  Plaintiff  did  bay  the 
half  interest  of  Holland,  giving  him  there- 
for $200.  which  amount  was  furnished  by 
Everett  On  May  17,  1916,  Holland  executed 
to  Wester  the  following  Instrument: 

"Bill  of  Sale.  A.  8.  HoUand  to  J.  H.  West- 
er one-half  interest  in  sawmill  owned  by  A.  S. 
Holland  and  T.  F.  Everett,  now  located  on 
the  land  of  Mrm.  Barkesdale  in  the  county  (tf 
Bleddey,  state  of  Geotfia.  Signed  this  the  17th 
day  of  Hay,  IDKk  A.  8i  HoUand  to  X  H. 
Wester.** 

At  tbe  time  i^ainUfl  bou^t  Holland's  In- 
terest, one  ot  the  reasons  stated  by  Sverett 
why  be  wanted  plaintiff  to  buy  was  that 
plaintiff  was  a  good  sawmill  man,  and  that 
Everett  wanted  blm  to  take  charge  of  the 
mill  and  so  operate  it  that  a  profit  would  be 
realised  to  both  of  them.  Everett  gave  the 
further  reason  that  I^ttlmore  Bros,  mnst  be 
paid  tbe  balance  due  them  In  order  to  save 
what  equity  Shrerett  had  in  the  sawmill.  Tbe 
agreemoit  with  Lattimore  Broa.  was  that 
plaintiff  and  d^^i'dant  were  to  saw  lumber 
for  them  and  were  to  pay  $1  per  thousand 
feet  on  the  lumber  cut  by  the  mill  on  the 
amount  due  Lattimore  Bros,  until  the  entire 
amount  was  paid.  It  was  further  agreed  be- 
tween plaintiff  and  defendant  that  a  reason- 
able compensation  for  tbe  running  of  the  mill 
would  be  paid  plaintiff  as  salary;  and  that 
after  the  $1  per  thousand  was  paid  to  Latti- 
more Bros.,  plaintiff  was  to  ^are  equally 
with  Everett  In  the  profits  of  the  mill.  In 
pursuance  of  this  agreement  plaintiff  took. 
<Aarge  of  the  mill  on  or  about  May  17, 1016, 
and  worked  faithfully  for  a  period  of  ten 
weeks.  During  this  period  Everett  would  re- 
ceive the  money  and  make  the  settlements. 
Plaintiff  frequently  requested  Everett  to  pay 
him  enough  money  for  his  support;  but  Vtvw- 


ett  recused  to  do  thl%  or  to  pay  him  anyUiins 
at  an  dniing  the  tan  weeks  he  had  charge  of 
the  mill.  Everett  neglected  and  refused  to 
give  plaintiff  any  information  whatever  as  to 
the  condition  of  the  partnership  during  the 
entire  time  that  plaintiff  was  In  diarge  of 
themUL 

Plaintiff  was  ^rtiolly  depoidait  <m  his  work 
for  his  livelihood,  and  It  waa  Impossible  for 
him  to  otmtlnue  longer  without  oompoisatlon, 
and  aftw  the  eiplratlon  of  tlie  ten  we^  he 
told  Evoett  that  he  would  be  oibllged.  to  re- 
turn to  Macon  or  go  elsewhere  and  secure  a 
]ob,  In  order  that  he  might  make  a  li^lhood. 
After  returning  to  Macon  he  was  employed  by 
one  Bldiardscm,  and  on  various  occaslcms  he 
would  write  to  or  see  B>verettK  asking  him  the 
condition  the  mill,  and  requesting  him  ei- 
ther to  buy  petitioner's  interest  m  to  allow 
him  to  buy  Everett's  Interest,  and  eacb  time 
srverett  would  tall  and  refuse  to  0ve  blm  any 
satisftedML  Everett  is  insolvent,  and,  unless 
plaintiff  can  conserve  his  interest  In  the  mill, 
he  will  be  without  ronedy  to  reoorrer  Mslnst 
Everett  The  affairs  of  tSie  partnership  are 
in  sudi  condition  that  it  Is  necessary  for  a  re- 
ceiver to  take  charge  of  ttie  property,  sell  it; 
and  determine  the  amount  of  Interest  the 
plaintiff  may  have  In  the  proceeds,  and  to 
distribute  the  balance  to  the  creditors  of  the 
partnership  and  the  individual  creditors  of 
the  partnws.  It  Is  alleged,  on  Infbnnatiom, 
that  the  balance  due  Lattimore  Bros,  has 
been  paid,  and  that  it  Is  the  intention  of  Ever> 
ett  for  them  to  make  title  to  the  sawmill  to 
one  of  his  stms ;  and  dionld  he  do  this,  and 
the  sm  should  dispose  of  it  to  some  innocwt 
person,  plaintiff,  as  well  as  other  creditors, 
would  be  remediless  to  realise  anything  on 
thtir  daims. 

Plaintiff  prays  that  Bverett  be  enjoined 
from  disposing  of  his  ^ulty  in  the  sawmill 
to  any  person  v^tsoever,  or,  if  he  has  full 
title,  that  he  be  likewise  enjoined  from  dis- 
posing of  the  mill;  that  Lattimore  Bros,  be 
enjcdned  from  making  title  to  Etverett  or  to 
any  other  person  directed  by  him;  that  a 
recover  be  appointed  to  take  diarge  of  the 
mill  and  other  persmtal  property  of  the  part- 
nership of  Wester  and  Everett,  and  be  direct- 
ed to  Bell  the  personal  ^perty  of  the  part^ 
sersbU)  and  determine  what  Interest  the 
plaintiff  has  in  the  some ;  and,  after  finding 
the  interest,  that  it  be  paid  omr  to  him,  leas 
the  cost  <a  this  proceeding. 

Tbo  defendant  demurred  to  the  petition  on 
the  grounds :  (1)  That  It  set  forth  no  cause  of 
action.  (2)  It  does  not  specif  or  define  any 
particulu  property  or  fund  belonging  to  the 
defendai^  It  does  not  describe  or  speci- 
fy any  property,  rights,  equity,  or  interest 
whidi  the  plaintiff  has  or  daims  In  any  par- 
ticular pn^rty  or  fund.  (4)  It  ahows  that 
the  plaintiff  has  no  right,  titie,  or  Interest 
whatever  in  the  sawmill,  or  the  proceeds 
thereof,  for  the  reason  that  it  appears  that 
the  plaintiff  never  completed  his  contract  to*. 
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ae  poxcbaM  of  any  riifbt,  titles  <v  Interait  In 
Ow  iwoper^,  or  In  any  way  cAitalned  an  In- 
terest therein. 

The  doniirrer  was  snatained,  and  the  peti- 
tion was  dismissed,  to  trtikak  Judgment  the 
plaintiff  excepted.  Pending  the  suit  the 
plain  tin  died,  and  his  administratrix  was 
made  a  party. 

E.  B.  Weatherly,  of  Maoon,  toe  plalntltt  In 

error. 

L.  O.  IfoQTBb  of  Haotm,  for  defendant  In 

error. 

UIIAi,  J.  (after  stating  the  facta  as  abore). 
The  question  to  be  determined  Is  whether  the 
plaintiff  has  a  Joint  Interest  or  title  In  the 
pr(^>ert7  in  coutroTersy.  It  Is  Insisted  on  ttie 
pert  of  the  defendant  that  Wester  had  no 
interest  whatever  In  the  sawmill  and  its 
equipmoit ;  that  be  did  not  inrest  any  money 
in  the  enterprise  and  only  contrlbnted  ten 
weeks'  work;  that  the  contract  was  entire, 
and  not  dlrl^ble;  and  that  before  he  conld 
obtain  any  fixed  right  in  ihe  prc^rty  It  was 
incumbent  npon  him  to  complete  his  contract, 
which  was  not  don&  We  do  not  agree  with 
tbe  ctrndosions  reached  by  the  defendant  and 
by  the  trial  court  In  dismissing  the  petition 
on  d^nurrer.  It  will  be  seen  from  the  fore- 
going Btatement  of  facts  that  Everett  and 
Holland  purchased  the  sawmill  from  Lattl- 
more  Bro&,  who  executed  to  them  a  bond  for 
title*  omdltloned  to  convey  the  pn^erty  to 
than  upm  payment  of  the  purchase  price. 
Bef<»:e  the  purchase  price  was  paid  Wester 
and  Everett  entered  into  a  contract  by  which 
the  plaintiff  was  to  purchase  the  half  interest 
In  the  property  owned  by  Holland,  and  a  pay- 
ment of  ¥200  was  made  by  Wester,  who  ob- 
tained the  money  from  Sverett  Ttereupcm 
Holland  executed  to  Wester  a  blU  of  sale  of 
a  half  interest  In  the  property.  It  thus  appears 
that  whatever  Interest  Holland  bad  In -the 
sawmill  was  conveyed  to  Wester.  Lattlmore 
Bros,  were  to  be  juild  by  Everett  and  Wester 
oot  of  the  lumber  sawed  by  them,  and,  after 
the  imrchase  price  should  be  paid,  then  Ever^ 
ett  and  Wester  should  alia  re  equally  In  the 
proceeds  of  the  mill. 

[1,  3]  The  plaintiff  insists  that  there  exist- 
ed between  Wester  and  Everett  a  partner- 
ship, and  that  Everett  kept  possession  of  tbe 
partnership  pn^)wty  and  refused  to  account 
to  Wester  for  the  property  or  any  of  the 
proceeds  thereof.  On  the  other  hand,  It  Is 
denied  that  any  partnership  existed  between 
them.  It  becomes  material,  therefore,  to  de- 
termine whether  a  partnersh^  existed  be- 
tween Eiverett  and  Weeter.  Oar  Code  ot  1910, 
in  section  3158,  de<dares: 

"A  Joint  interest  in  the  pBrtnfirshlp  property, 
»  a  Joint  Interest  In  the  profits  and  losses  c£ 
the  barineas,  erastitntea  a  partnership  as  to 
third  persons.  A  conuum  Interest  In  ^ofltx 
alMie  does  not." 
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Rowley  on  Modem  Law  of  Partnership,  IB, 
I  20^  dftSnw  a  partnership  as: 

"The  relati<m  existius  between  two  or  more 
Individuals  or  association  of  individoals,  who 
have  associated  themselves  togedier  for  tbe  pur- 
pose of  sbsring  profits  and  losses  arUing 
from  a  use  of  eai^tal,  labor,  or  skill,  In  smne 
common  tzansactlon  or  series  of  transactions.'' 

In  Oamp  t.  Uontgomary,  76  Oa.  790^  It  was 

held: 

"Where  three  parties  owned  and  ran  a  saw- 
mill Jointly,  on  the  agreement  that  one  of  them 
was  to  conduct  the  operations  of  the  mill,  pay 
all  its  erpenses  from  the  proceeds,  and  divide 
the  net  profits  equally  between  himjBelf  and  the 
other  two,  tbe  three  Jointly  owning  the  prop- 
er^ from  whkii  tiie  income  was  derivedt  this 
coDstitnted  a  partnership  between  them." 

And  see  Taylor  v.  Bllley,  86  Ga.  164, 12  S. 
B.  210;  Hug!^  r.  Hugglns,  117  Ga.  161,  48 
8.  B.  760. 

Under  the  Code  section  supra,  and  the  de- 
cisions of  this  court,  a  Joint  Interest  in  the 
profits  alwe  will  not  suffice  to  constitute  a 
partnership,  but  a  Joint  Interest  In  the  part- 
nership property  will,  or  a  Joint  Interest  In 
the  partnership  property  and  profits  will. 

[2]  The  allegatlott  Is  that  Wester  paid  9200 
of  tbe  purchase  price  for  the  mUI  property, 
and  although  he  had  borrowed  this  money 
from  his  partner,  Everett,  It  nevertheless 
shows  such  an  Interest  In  the  i>artnersblp 
property  as  to  constitute  a  partnership  be- 
tween Everett  and  Wester.  Under  the  ar- 
rangement between  Everett  and  Wester  they 
were  to  share  in  theiirofits  after  the  purchase 
price  had  been  paid  fbr  the  mill  property.  It 
seems  to  us  that  the  elements  of  a  partnership 
existed  in  this  agreement,  although  no  actual 
profits  have  beoi  recdved  directly  elUier 
of  the  parties.  Each  had  an  interest  In  the 
mill  property.  Tbey  had  for  ten  weeks  saw- 
ed lumber,  a  iiiart  of  the  proceeds  oif  which 
had  presumably  been  paid,  under  the  agree- 
ment between  tbe  partners,,  to  Lattlmore 
Bros,  as  a  part  of  the  purdiase  price  of  the 
mill.  We  do  not  think  that  one  partner,  un- 
der such  drcomstances,  conld  witlihold  from 
the  other  partner  his  right  to  one-half  of  the 
property,  or  whatever  profits  there  might  be 
in  the  partnership.  Under  such  circumstanc- 
es, where  we  partner  fails  and  refuses  to  ao* 
count  to  his  Mariner,  and  wlUiholds  the 
entire  partnership  prop^ty  from  him,  a  court 
of  equity  has  Jurisdiction  of  the  case,  and  a 
receiver  may  be  appointed  to  wind  up  the 
affairs  of  tlie  partnership,  pay  off  whatever 
Indebtedness  there  etlsts  against  the  partner- 
ship, have  an  accounting  betweoi  the  part- 
ners, and  pay  the  profits,  if  any,  to  each  part- 
ner aitltled  thereta  From  what  has  been 
said,  it  will  be  seen  that  tbe  court  below  err- 
ed In  yiinTnfMjing  tbQ  petition  on  demurrer. 

Judgment  revised.  All  the  Justices  con- 
cur. 
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OOPELAN  6t  al.  T.  KIMBBOUOH  tt  aL 

(No.  1415.) 

(Supreme  Ooart  of  Qeorgi*.  Jan.  IS,  1920. 
Behearinff  Denied  Feb.  14,  1920.) 

(fifytfobM  hp  the  OtmrU) 

1  StZECDTOBfl  AMP  ADKIHIBISATOBa  •»349 

(2),  388(6)— Obdxb  or  oorar  or  obdinakt 

GBAKTINQ  LEAVE  TO  SELL  DEOEDBKT'b  BKAL- 
TY  CANNOT  BE  COLLATEBALLT  ARAOKKD; 
BAU  OIVEStS  TITLB  Or  HEIBB. 

The  order  of  the  court  of  ordinary  prantinj 
leave  to  an  administrator  with  will  annexed  to 
sell  land  belonging  to  the  estate  he  represents 
ifl  a  Jud^ent  of  a  court  of  competent  juriadic- 
tion.  It  imports  legally  a  neciessitj  for  the 
sale,  and  such  judgment,  apparently  regular, 
cannot  be  collaterally  attacked.  It  represents 
the  authority  for  the  sale  of  real  estate,  and 
when  sold  to  an  innocent  purchaser,  in  accord- 
ance  with  the  statute,  ndi  aale  divests  the  ti- 
tle of  the  h^bs,  althongh  there  auy  be  irregnlaii- 
ties. 

2.  EXECUTOBS  AITD  ADUinZBTRATOSS  «»347 
— JUDQUENT  OBAimiVO  ADUIIIzmSATOB 
UAVB  TO  BELL  HOT  VOID  rOB  IHBUinOIBHT 
DBSCBIPKION. 

Where  the  petition  of  audi  adminlstratoc 
Ew  leave  to  sell  land  of  tiie  eatate  he  lepreaents 
redtea  that  "the  testator  [died],  taaving  a  tract 
of  land  in  aaid  county,  on  wUdi  he  restded," 
Rontaintng  a  designated  number  of  acres,  upon 
'  which  the  court  of  ordinary  rendered  a  judgment 
granting  leave  to  aeU  the  land  upon  the  admin- 
istrator's "proceeding  in  the  premises  as  re- 
quired by  statutes  in  such  cases  made  and  pro- 
vided," such  judgment  Is  not  void  for  lack  of  a 
legally  suffideut  descrlpticm  of  the  land. 

8.  EZBCrOTOBS  AND  ADlCIIIiaTBATOBS  «=»807— 
ADMINISTBATOB'S  DEED  TAUD  ALTHOUOH 
NOT  BECmNO  TDCX  Or  BALK. 

Where  the  deed  of  an  administrator  with 
will  annexed  recites  that  the  land  was  exposed 
for  sale  under  and  by  virtue  of  an  order  of  the 
court  of  ordinary,  and  the  order  of  said  court 
required  that  the  administrator  "proceed  in  the 
premises  as  required  by  the  statutes  in  such  cas- 
es made  and  provided,"  the  deed  will  be  held 
valid,  although  it  does  not  recite  that  the  sale 
took  place  between  the  honta  required  by  the 
statute,  in  the  absence  of  anything  to  show  the 
contrary. 

4.  EXEOTJTOBS  AND  ADUINISTKATOBS  «S>34&— 
JUDQICEKT  rOB  LEAVE  TO  SELL  BEALTT  OR 

PRrmon  bbcxtibo  "dub  ndtiob"  rot  void 
roB  LACK  or  nonoB  avd  sebviob. 

'Dm  judgment  of  the  court  of  ordinary,  re- 
ferred to  in  the  preceding  headnotoa,  is  not  void 
for  lade  of  notice  or  service  upon  the  owners  of 
the  land,  where  the  petition  to  the  court  of  or- 
dinary for  leave  to  sell  alleges  that  the  petition- 
er "has  given  due  notice  of  his  intended  applica- 
tion" and  the  Judgment  of  the  court  of  ordi- 
nary is  based  on  such  petition.  "Due  notice," 
nothing  appearing  to  the  contrary  on  the  face 
of  the  record,  will  be  held  to  mean  a  fall  com- 


pliance with  Uie  law  fai  regard  to  notice  and 
service. 

[Bd.  Note.— For  other  definitions,  sea  Winds 
and  Phrases,  First  and  Second  Seriea,  Due  No- 
tice.] 

5.  ExEctrroBS  aitd  adhinibtbatobs  4=>349 

(1) — OeDEB  or  SALE  A8BUHED  TO  HAVZ  BBEK 
BXHDEBED  OH  SUmOIENT  GBOUHDS  IH  TIBW 

or  AVERicBuns  or  fbtition. 
Where  the  petition  of  such  administrator 
to  the  court  of  ordinary  for  leave  to  sell,  r^er- 
red  to  In  the  preceding  lieadnotes,  redtea  tiut 
"such  is  the  sitaati<m  of  Uie  land  that  no  ftir 
division  can  be  made  amongst  the  hdrs  at  law," 
it  must  be  assumed  that  legally  suffident  rea- 
sona  were  shown  to  tlw  court  authorizing  a  Jndg- 
ment  granting  leave  to  the  administrator  to  idl 
the  land.  . 

6.  SALB  or  DBCBOBHT**  BBAZTT. 

The  foregoing  rulings  control  the  decision 
of  the  ease  before  us.  Other  mlinga  of  the 
court  upon  which  errors  are  assigned  and  aa> 
thorltdes  dted  aza  not  dedded,  because  they  are 
only  pertbient  where  a  dteect  attadc  la  nude  oa 
ttie  judgment. 

Error  fnxn  Superior  Oornrt,  HaneocA  Coun- 
ty; J.  B.  Park,  Judge. 

ProceedlngB  by  Hattie  Oopdan  and  otliers 
against  Alex  Eimbroii|$i  and  otliera.  Judg- 
ment for  defendants,  and  idalntlfb  bring  a- 
ror.  Affirmed. 

Samuel  R.  Walktf,  as  admlnlstntor  de 
bonis  turn  com  testa  men  to  annexe,  filed  In  the 
court  of  wdlnary  of  Hanoodc  county  a  prtl- 
tlon  for  leave  to  sell  land,  vis.: 

"Georgia.  Hancodc  coun^.  'So  die  court 
ordinary  of  said  county:  l^te  petition  of  Samu- 
el a,  Walker,  administrator  with  the  will  an- 
nexed Irby  Hudson,  showeth  tbe  said  Irby 
Hudson  [died],  leavbig  a  tract  of  land  in  said 
county,  on  which  he  resided,  and  sadi  is  the 
situation  of  the  land  tliat  no  fair  division  can 
be  made  amongst  the  hdrs  at  law,  four  in  num- 
ber; and  that  he  has  given  due  notice  of  his 
intended  application.  Wherefore  he  prays  the 
judgment  of  the  court  of  ordinary  granting  an 
order  to  sell  the  land  of  said  estate.  Septem- 
ber 1, 1862.  8.  B.  Walker,  Adminiatratmr,  with 
will  annexed.** 

Upon  which  the  following  rader  was 
paaaed: 

"On  reading  and  filing  the  petlttcn  of  Samnd 

B.  Walker,  administrator  ol^  eta,  of  the  estate 
of  Irby  Hudson,  deceased,  it  Is  ordered  by  tiie 
court  that  the  prayer  of  the  i>ctitioner  be  grant- 
ed, and  that  he  have  leave  to  sell  the  tract  or 
pared  of  land  upon  his  proceeding  in  the  prem- 
ises as  required  by  the  statutes  In  soch  cases 
made  and  provided." 

The  administrator  de  bonis  non  com  testa- 
men  to  annexo- exposed  aaid  land  for  sale,  ece- 
coting  to  tihe  purdiaser  a  deed  wlildi  contain- 
ed, among  other  recitals,  the  following: 

"Whereas  the  ordinary  for  the  court  of  add 
county,  en  tihe  4th  day  of  August  In  the  yiar 
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1862,  upon  the  applicattw  of  Samuel  R.  Walk- 
er, administrator  with  the  will  annexed  of  Irby 
Bodson,  late  of  said  [count?],  deceased,  did 
pass  an  order  for  ttie  sale  of  the  real  estate  of 
said  deceased,  hereafter  described,  l^al  notice 
of  said  application  haviiu  been  first  given  in  one 
of  the  public  taaettes  of  fliia  state  two  months 
previous  to  the  gnuitlnr  of  the  order  aforesaid ; 
whereas  the  said  Samuel  R.  Walker,  adminis- 
trator of  Irby  Hudson,  as  aforesaid,  having  first 
given  40  days'  notice  of  said  sale  and  of  the 
time  and  place  thereof  in  one  of  the  public  ga- 
zettes of  this  state,  to  wit,  the  Chronicle  and 
Sentinel,  and  at  the  door  of  the  courthouse  in 
the  county  of  Hancodc,  did  on  the  first  Tuesday 
in  November  in  the  ywr  1862,  at  die  place  ot 
public  sales  in  Hie  oovn^  of  HancotA  aforesaid, 
expose  to  sale  at  public  outcry  under  and 
virtue  of  the  order  aforesaid  the  premises  here- 
inafter mentioned ;  and  whereas  the  said  prem- 
ises were  then  and  there  knocked  off  to,  Samuel 
C.  Hitchco<^  of  the  county  of  Sumter  and  state 
aforesaid,  who  was  the  highest  bidder  for  the 
same,  at  and  for  the  sum  of  f8,QOOJiO.** 

In  1917  Irbj  HuttooD,  Jr.,  one  of  tbe  devl- 
sees  under  tlie  will  of  Irby  Hndaon,  Sr.,  died, 
and  his  diUdren  brooght  ejectm^it  against 
the  parson  In  poBBCMlcm  of  a  portion  o£  Oie 
land  conveyed  by  the  admlnlBtratOT  In  1882. 
Dpm  the  trial  the  plaintiffs  introduced  evi- 
dence of  the  poBsesslon  oC  Irby  Hodscm,  Sr^ 
the  will,  its  iirobate,  and  evidence  tending  to 
show  assent  by  tbe  executrix  and  adminis- 
trator do  bonis  non  com  testamoito  annexe 
to  the  devises,  and  offered  other  evidence 
twi^Ung  to  show  such  aasoit,  which  was  re- 
jected. ^Rie  defendants  offered  ttie  appUca- 
tlon  of  the  administrator  de  bimls  non  com 
teetazaento  annexo,  flie  ord«  ol  the  oonrt  of 
ordinary  antborlzlng  the  sale  of  the  land  in 
di^te,  and  fbe  deed  executed  1^  the  admin- 
istrator as  aforesaid.  The  plaintiffs  objected 
to  the  deed  on  the  groimd  tbat  It  did  not  ap- 
pear that  tile  prereQuldtes  of  a  valid  sale  luid 
been  o(»nplied  with,  eqpedally  In  regard  to 
the  aale  within  (he  lavfol  hours  prescribed 
by  statute ;  there  being  no  recital  in  the  deed 
in  regard  thereta  Tbe  order  of  sale  was  ob- 
jected to  on  the  ground  that  It  was  void.  In 
that— 

"It  did  not  appear  that  any  lawful  service  or 
notice  was  had,  but  the  order  purported  to  the 
contrary ;  also  tiiat  the  land  to  be  sold  was  not 
described  with  sufficient  definlteness  to  author- 
ise a  sale  of  that  In  dispute ;  and,  further,  that 
it  appeared  from  the  evidence  In  the  case  that 
the  title  to  the  land  had  vested  under  the  will  of 
Irby  Hudson  In  his  devisees,  and  could  not  be 
sold  by  the  administrator  with  the  will  annexed ; 
the  ordinary  having  no  jurisdiction  to  partitiw 
land  hr  sale,  certainly  not  without  personal 
notice  and  service  upon  tbe  owners.** 

The  court  held  that  the  order  was  not  void 
and  could  not  be  collaterally  attacked  and 
admitted  the  evidence.  A  verdict  was  direct- 
ed for  the  d^endants,  and  the  plaintiffs  ex- 
cepted. 

John  B.  Gamble^  o£  Athens,  and  Sami  U. 
Sibl^,  ot  Atlanta,  for  ^IntUEB  in  vttat. 


Borwell  &  Meaning,  T.  VL  Hunt,  and  B.  L. 
UerrltU  all  <tf  ^tarta,  for  defendants  In 
error. 

OILBBBT,  J.  [1]  1.  Tbe  controUhig  Ques- 
tion Is  whether  the  order  of  the  court  of  or* 
dtnaiy  granting  leave  to  sell  the  land  is  void. 
If  It  is  Told,  it  may  be  attadced  collaterally. 
If  valid  on  Its  face,  it  cannot  be  collaterally 
attacked.  In  the  latter  event  many  ot  the 
contentions  raised  and  elaborately  discussed 
are  ImmaterlaL  They  could  cmly  becMue  per- 
tinent In  the  event  ot  a  direct  attack.  The 
court  of  ordinary  has  genoral  Jurisdiction  of 
estates,  testate  and  intestate. 

"The  order  of  the  court  of  ordinary  granting 
leave  to  an  administrator  to  sell  tbe  lands  be- 
longing to  the  estate  be  represents  is  Us  av- 
th(»ri^  for  so  dcdng.  The  authority  being 
shown,  the  law, 'presumes  the  court  d  ordinary 
required  all  the'  law  requires  to  have  been  done 
before  granting  the  order  to  sdl,  and  we  will 
not  go  behind  that  judgment*  Clements  v.  Hen- 
derson, 4  Oa.  154  [48  Am.  Dee.  216].  *  •  • 
The  order  to  sell,  being  a  judgment  of  a  court 
of  competent  Jurisdiction,  Imports  legally  a  ne- 
cessity for  Qm  sal^  and  such  judgment  cannot 
be  attacked  and  set  aaUte  collaterally.  It  is  not 
only  leave  to  sell,  but  It  Is  a  jndf^sent  of  the 
court  that  sodh  aale  will  be  for  tiie  benefit  of 
the  bdrs  and  creditors  of  the  estate.  In  favor 
of  this  judgment  we  are  to  presume  the  court 
did  Its  duty."  Davie  v.  McDaniel,  47  Ga.  19S, 
202 ;  Roberts  v.  Martin,  70  Ga.  196 ;  Park  v. 
Mullins,  124  Oa.  1072,  107S,  53  8.  E.  S68; 
Gann  V.  Buuyan,  1S4  Ga.  49,  61,  67  8.  B.  436 ; 
Schnlae  v.  Schulse^  149  Ga.  — 101  8.  E.  183; 
avU  Oode  1910^  S  BMS;  DooUttte  H<dtoa. 
28  Yt.  819.  69  Am.  Dec.  745;  Btnart  v.  Allen. 
10  OU.  478,  76  Am.  Dee.  Ml. 

Tb»  sale  of  real  estate  at  public  sale  1^  an 
administrator  who  Is  duly  authorised  to  seU 
by  an  order  <tf  the  court  of  or^nary  to  an 
Innocmt  purchaser  dlveati  the  title  of  the 
hdrs,  althon^  fimre  maj  be  irregularltlesL 
Clvn  Oode  1910,  |  4069;  Davie  r.  McDaniel, 
supra;  Merritt  t.  J(mes,  186  Ga.  618,  71  8.  BL 
1002.  The  date  fxf  the  petition  for  order  to 
sell  and  the  date  recited  in  the  deed  show  on 
their  face  a  mistake  in  one  or  the  other  of 
these  dates.  This  iB  insaffldent  to  invalidate 
the  title. 

[i]  2.  It  is  Insisted  that  the  order  of  sate  Is 
void  because  it  did  not  contain  a  legally  suffi- 
cient 'description  of  the  land  to  be  sold.  Tb» 
petition  for  leave  to  sell  the  land,  upon  which 
the  order  allowing  the  sale  was  based,  recit- 
ed that  "the  said  Irby  Hudson  [died],  leav- 
ing a  tract  of  land  in  said  oonn^,  tm  which 
he  resided,''  containing  a  designated  number 
of  acres.  It  was  competent  to  determine  by 
aliunde  evidence  vrtiat  tract  of  land  ocmtaln-  . 
ing  the  designated  acreage  was  left  by  the 
testator  iQKm  which  he  resided;  oonseouent* 
ly  the  petition  and  the  order  of  sale  based 
thereon  were  not  void  because  of  an  Insnffl- 
doit  description  ot  the  land.  Davie  T.  Mc- 
Daniel. Merritt  v.  Jonea^  supra.  r^^^^T^ 
Digitized  by  VjOO^  It- 
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[3]  3.  It  Is  also  argued  that  the  deed  Is 
Insufficient  to  direst  title,  because  it  did  not 
appear  that  the  sale  of  the  land  was  conduct- 
ed within  the  hours  required  by  law;  the 
deed  falling  to  contain  any  recital  In  regard 
thereto.  The  deed  executed  by  the  adminis- 
trator pursuant  to  a  sale  under  the  order  of 
the  court  of  ordinary  does  recite  the  order 
for  the  sale,  legal  notice  of  the  application 
for  same,  notice  of  such  sale  In  a  named  pub- 
lic gazette,  of  the  time  and  place  thereof,  at 
the  door  of  the  courthouse  In  the  county  of 
Hancock  on  the  first  Tuesday  In  November, 
1862,  at  the  place  of  public  sales  In  the  coun- 
ty aforesaid,  and  that  "the  land  was  exposed 
for  sale  under  and  by  virtue  of  the  order 
aforesaid";  such  order  containing  a  require- 
ment that  the  land  be  sold  upon  the  adminis- 
trator's proceeding  In  the  premise  as  requir- 
ed by  the  statutes  in  such  cases  made  and 
provided.  The  redtal  will  be -held  sufficient 
to  show  that  the  administrator.  In  making 
the  sale,  complied  with  the  requirements  of 
the  order,  In  the  absence  of  anything  on  the 
record  of  the  proceedings  to  the  contrary. 
Civil  Code  1910,  |  4030.  An  administrator  is 
an  officer  of  the  law ;  and,  nothing  appearing 
to  the  contrary,  it  must  be  presumed  that  he 
has  performed  his  duty  as  required  law. 
Clements  r.  Henderson,  4  6a.  150,  48  Am. 
Dec.  216 ;  11  B.  a  L.  333,  S  38d. 

The  absence  of  a  recital  In  the  administra- 
tor's deed  to  the  effect  that  the  sale  took 
place  within  the  hours  required  by  law,  when 
considered  In  connection  with  the  Judgment 
of  the  court  of  ordinary  ordering  the  sale, 
will  not  void  the  deed.  At  most  It  would  con- 
stitute an  Irregularity.  In  the  absence  of 
such  a  recital  it  should  be  assumed  that  the 
administrator  compiled  with  the  law,  rather 
than  the  contrary.  Where  a  sale  is  based  up- 
on a  valid  prder  of  the  court  of  ordinary, 
and  there  is  not  a  strict  compliance  with  the 
requirements  of  the  law,  such  sale  la  only 
voidable,  and  Innocent  purchasers  are  pro- 
tected. Whltehurst  v.  Mason,  140  Ga.  148, 
151,  78  S.  E.  938.  In  Clements  v.  Henderson, 
supra,  there  Is  a  ruling  apparently  In  con- 
flict. In  that  case  the  deed  recited  that  "in 
obedience  to  an  order  of  the  honorable  the 
Inferior  court  of  Harris  county,  sitting  for 
ordinary  purposes."  That  court  was  a  court 
of  limited  jurisdiction,  and  its  Judgments 
were  not  entitled  to  the  same  presumptions 
in  their  favor  as  are  the  Judgments  of  courts 
of  general  Jurisdiction.  Subsequently  to  that 
decision  the  rule  was  somewhat  relaxed  In 
the  case  of  Worthy  v.  Johnson,  8  Ga.  236  (11), 
S2  Am.  Dec.  309,  In  favor  of  bona  fide  pur- 
Chasers,  and  the  holding  in  the  last-named 
case  Is  found  hi  the  Civil  Code  1910,  i  4039. 
.  See,  also.  Tucker  v.  Harris,  13  Qa.  1  aD.  58 
Am.  Dec.  488.  By  statute  In  the  year  1856 
(Acts  1855-56,  p.  147),  the  court  of  ordinary 
was  made  a  court  of  general  Jurisdiction  In 
regard  to  estates,  testate  and  Intestate,  since 
which  time  its  Judgmaits  In  ordering  sales 


or  granting  leave  to  sell  real  eatate  stand 
upon  the  same  plane  as  do  Judicial  sales. 
Ihe  punduiser  at  Judicial  sales  is  not  re- 
quired to  see  that  the  officer  has  complied 
fully  with  all  of  the  regulations  prescribed 
in  such  cases.  Irregularities  create  questions 
of  liability  between  the  officer  and  parties  In- 
termted  In  the  sale.  The  innocent  purdxaser 
Is  bound  only  to  see  that  £he  officer  has  com- 
petent authority  to  sell«  and  that  he  is  ai^ar- 
ently  proceeding  to  sell  nnder  the  prescribed 
forms.  CivU  Code  1910,  |  6059 ;  Sanndeis  v. 
Register,  149  Qa.  286,  99  S.  B.  857. 

[4]  4.  It  is  contended  by  the  plalntUEs  that 
the  Judgment  of  the  court  of  ordinary  grant- 
ing leave  to  sell  the  land  is  void  because  there 
was  no  notice  or  service  on  the  owners  of  the 
land.  The  petition  to  the  court  or  ordinary 
for  leave  to  sell  alleges  that  the  petitlcmer 
"has  given  due  notice  of  his  Intended  ai^llca- 
tlon."  Nothing  else  appearing  on  the  face  of 
the  record,  it  must  be  assumed  that  "due  no- 
tice" means  a  compllanoe  with  the  law.  and 
that  whatever  notice  and  serrloe  the  law  xe- 
qulred  was  glvei. 

**A  recital  in  an  administrator's  deed  of  • 
compliance  with  all  the  requisites  of  the  law 
necessary  to  be  done  after  the  order  of  nie  is 
granted  Is  prima  Cade  evidence  that  iho&t  req- 
uIsltM  were  ennpUed  with.**  Davie  t.  McDan- 
lel,  sapra. 

The  deed  made  to  the  purchaser  recites: 

"Ijegal  notice  of  said  application  having  been 
first  givea  in  one  of  the  public  gasettes  of  Uda 
state  two  months  previoos  to  tha  granting  of 
the  order  aforesaid.** 

Tbo  deed  therefore  fumlAes  ample  prinoa 
fade  evldfflice  of  Its  own  validity  In  this  re- 
spect In  favor  of  the  Judgment  of  the  court 
of  ordinary  we  are  bound  to  presume  that 
the  court  did  its  duty;  "tliat  notice  of  tlie 
application  was  given  as  the  statute  directs ; 
and  ^t  it  plainly  and  fully  was  made  to 
appear  that  the  sale  would  be  for  the  beoeflt 
of  the  heirs  and  creditors."    UcDade  ▼. 
Burch,  7  Qa.  662,  60  Am.  Dec  407;  Davie  v. 
McDanlel,  Schulze  v.  Schulze,  supra.  When 
the  Qemmts  and  the  McDade  Cases  were 
decided  the  statute  making  courts  of  ordina- 
ry courts  of  general  Jurisdiction  as  to  estates 
had  not  been  enacted.    In  considering  Jiidg> 
ments  the  rule  Is,  "and  has  been,  at  least 
since  the  days  of  Charles  II,  that  nothii^ 
shall  be  intended  to  be  out  of  the  Jurladlcs 
tlon  of  a  superior  court  (1.  e.,  a  court  of  gen- 
eral Jurisdiction),  but  that  which  apedaUy 
appears  to  be  so.*  '*  Davie  v.  McDani^  sa- 
pra. 

[S]  6.  Gounsd.  for  the  plaintlfits  lay  tbelr 
greatest  stress  upon  the  contention  that  tlie 
administrator  de  bonis  noa  has  no  power  to 
sell  the  land  of  the  decedent  for  the  purpose 
of  distribution:  that  the  court  of  ordinary 
was  without  Jurisdiction  to  order  mitSx  a 
sale;  that  sudb  was  the  effect  ot  the  order 
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granted  in  tfala  case,  no  mention  having  been 
made  of  fiie  neceeat^  for  eelUng  tbe  land  for 
tbe  purpose  ot  paying  debts;  and  that  toe 
these  reasiHiB  the  Jndgment  of  tbe  oonrt  of 
ordinary  was  void  on  its  face  and  could  be 
eoUateiHllr  atta<fted.  We  are  aware  that 
this  is  an  issue  which  Is  fondamental  in 
tianxiKT,  and  have  according  gimi  it  seri- 
ous consideration  and  Investigation.  Hie 
Civil  Code  1010.  g  4028,  declares: 

"If  at  an7  time  it  beeomea  necenazy,  fw  the 
payment  of  the  debts  of  the  estate  or  for  the 
porposea  of  distribution,  to  sdl  tbe  land  of  tbe 
decedent,  tbe  administrator  shall,  by  written 
petition,  apply  to  the  ordinary  for  leave  to  aall, 
setting  ftoith  In  tibe  petition  tiie  reason  for  such 
andiaithuL'* 

It  must  be  conceded  that  real  estate  de- 
scends directly  to  the  heirs,  subject  only  to 
the  payment  of  debts  and  for  dlatribution. 
It  is  so  provided  in  the  Code  of  Qeoi^la,  S 
3667.  In  Pai^  v.  MulUns.  124  Ga.  1072,  OS 
S.  Bw  588,  It  was  said: 

"Am  tbe  title  to  land  vests  in  ttt  b^ra  imme- 
diately upon  the  death  of  the  decedent,  the 
heire,  by  agreemcoit,  may  diride  the  land  in  kind 
If  the  rights  of  other  parties  are  not  affected  bj 
tbe  transaction.  If  tiiere  are  no  debts*  and 
iKme  of  the  bdrs  are  minors  or  laboring  under 
other  cBsaUHty,  a  dlvMoa  of  the  land  may  be 
had  If  agreement  among  tiiem.** 

It  was  further  said,  however,  In  the  same 
connection: 

THiey  are,  however,  not  compelled  to  agree 
upon  a  division,  and  any  heir  may  insist  upon 
a  sale  and  distribution  of  the  proceeds.  In  or- 
der to  defeat  tbe  right  of  an  administrator  to 
recover  the  land  for  distribution,  it  is  therefore 
neeeasary  for  the  heir  in  poesession  not  only 
to  show  that  the  land  can  be  divided  In  kfaid 
but  tiiat  it  la  the  purpose  and  Intention  and  de- 
sire of  all  of  the  hdrs  that  it  shall  be  so  di- 
vided." 

That  was  a  case  where  the  administrator 
was  endeavoring  to  recover  the  land  from  an 
heir  who  was  In  possession.  Here  the  land 
baa  been  sold  to  an  innocent  purchaser 
whose  successor  was  in  ixtssessltm,  and  the 
anlt  is  In  ejectment  by  the  beirs  to  recover 
possession.  In  McOook  t.  Fond,  72  Oa.  100, 
lOS,  the  court  said: 

"It  would  seem  that,  as  the  real  estate  de- 
scends to  the  heirs  In  this  state,  it  would  be 
the  policy  of  tbe  courts  to  favor  the  b^rs  by 
a  division  of  the  lands  of  tbeir  ancestor  in  kind, 
rather  tban  to  have  a  sale  of  them.  Tbey  should 
not  be  sold  except  to  pay  debts  and  bave  distrl- 
botion.  If  no  debts  to  be  paid  and  distribution 
In  kind  can  be  made,  this  policy  should  be  car- 
ried out  by  tbe  courts."  ^ 

And  see  Jtdmson  r.  Hall,  101  Ga.  687,  29 
S.  S.  87;  Flndi  t.  Dn  Blgnon.  117  Ga.  118. 
115,  43  S.  B.  423.  We  are  aware  that  In  the 
case  of  Beat7  v.  StMeton,  110  Ga.  GBO;  80  & 
E.  770,  It  was  held  that— 
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"An  administrator  fiom  testamento  sniifnri> 
cannot  lawfully  sell  lands  for  the  purpose  <rf 
paying  debts,  or  for  distribution  when  there  are 
no  debts,  and  such  administrator  has  no  author- 
ity to  make,  and  Is  under  no  duty  of  making, 
a  distribution  of  the  estate  among  legateea  or 
devisew." 

Bat  this  was  said  In  a  case  whue  the  heirs 
filed  an  eqnitaUe  petitioa  before  the  sale, 
seeking  to  ^oln  the  same,  alleging  that 
there  warn  no  dA»ts;  tihat  it  was  onheceesa- 
17  to  sdl  fbm  land  toe  tbe  inupoae  nt  paying 
debts  or  tor  dlstrUmtion;  that  the  petl- 
timers  were  remaindermen  under  the  will; 
and  that  a  sale  of  the  lands  would  have  tbe 
practical  effect  of  dqurlving  them  of  their 
Interest  In  the  estateii  On  the  heailng  it  was 
admitted  and  agreed  by  the  parties  that  all 
of  the  ddMs  of  tbe  estate  had  been  paid,  and 
that  thoe  was  no  necessity  to  sell  the  lands 
to  pay  debts.  The  administratrix  claimed 
the  right  to  soli  botb  under  the  wUl  and  the 
order  at  oonrt  No  ccaxtenthm  appears  !n 
that  case  tliat  a  proper  and  fair  divlstffli  of 
the  estate  in  kind  could  not  he  made,  and 
this  Issue  was  not  mentioned.  Clearly, 
therefor^  that  decision  taanot  be  urged  as  an 
authority  denying  the  power  of  the  court  of 
ordinary  to  order  the  sale  of  real  estate  <rf  a 
decedent  In  a  prtqwr  easBh  Nn  can  It  sup- 
port the  contttition  that  when  a  sale  is  made 
pnxnant  to  mdi  an  order  Uie  tifle  of  an 
Innocoit  purduser  will  fidl.  liodeed.  In  the 
case  of  Park  v.  Mulllns,  supra.  It  was  said: 

"If  the  defendant  had  filed  an  equitable  plea 
alleging  that  it  was  for  the  best  Interest  of  the 
minors  that  the  land  riiould  be  divided  In  kind, 
and  they  had  been  made  parties  to  tbe  ease  and 
■erred,  and  a  guardian  *  •  *  appointed  for 
thoD,  it  may  be  that  the  court  woidd  have  had 
jurisdletlon  to  raider  a  decree  dedariag  that  a 
sale  was  unnecessary  and  providing  for  a  divi- 
sion of  the  land  In  kind  between  the  defendant 
and  his  children.  But  certainly  the  defendant 
cannot  defeat  the  suit  of  the  administrator  by 
simply  showing  that  he  dedred  a  division  ht 
Und,  and  tiiua  be  left  in  possesston  of  the  prop- 
erty." 

As  stated  above.  In  that  case  the  defendant 
was  the  heir  In  possession  of  the  land,  and 
the  administrator  was  seeking  to  recover 
possession  from  Urn.  So  in  McGodk  t.  Pond^ 
supra,  an  Injunction  was  granted  to  restrain 
the  administrator  frtHn  sdUng  the  land  up- 
on the  ground  that  no  ^e  was  necessary. 

It  would  seem  from  what  has  been  said 
above  that  the  contention  of  the  plaintiffs 
to  tbe  eaeet  ttut  the  administrator  cannot 
in  any  case  sdl  land  for  the  purpose  of  dis- 
trlbntion  is  untenable,  and  that  nptm  tbe 
contrary,  he  may  In  ac»ne  Instances  lawfully 
make  sudi  «  sale  under  proper  ordor.  Ne- 
ther the  statutes  o£  Uiis  state  nor  the  de- 
dsions  of  this  court  have  dearly  defined 
whm  Uw  limit  may  be  found.  It  Is  snffl- 
doit  to  say  tbMt  In  some  easeo^  as  irtiere  a 


Digitized  by 


Google 


1G« 


102  SOUTEDASTBBN  BOPOBTBK 


(Ga. 


fair  dlvl^on  In  kind  cannot  be  made  and  a 
sale  Is  for  the  benefit  of  the  heirs,  the  court 
of  ordinary  may  lawfully  pass  a  Judgment 
ordrains  the  sale  ot  i%al  estate  of  a  dece- 
drat  for  the  purpose  of  division  among  the 
heirs.  Apparently  this  was  done  In  the  pres- 
ent case ;  but  whether  ttiat  was  the  sole  rea- 
son or  whether  there  were  other  reasons 
cannot  be  said  from  the  record  before  us. 
The  petition  filed  in  the  court  of  ordinary  by 
the  administrator  de  bonis  non  cam  testa- 
mento  annexo  red  ted,  as  a  reason  for  the 
sale,  that  "such  is  the  sitnatlcni  of  the  land 
that  no  fair  division  can  be  made  amongst 
the  heirs  at  law,"  and  no  other  reasoD  was 
alleged.  On  this  i>etition  the  court  ordered 
"that  the  prayer  of  the  petitioner  be  granted, 
and  that  he  hare  leave  to  sell  the  tract  or 
parcel  of  land  upon  his  proceeding  In  the 
premises  as  required  by  the  statutes  in  sudi 
cases  made  and  provided."  It  must  be  as- 
sumed, where  the  petition  alleged  that  the 
land  was  Incapable  of  a  fair  division,  that 
legally  sufficient  reasons  were  shown  to  the 
court  that  a  sale  of  the  land  was  for  ttie 
benefit  of  heirs,  and  that  all  other  necessary 
things  were  shown  to  the  court. 

The  plaintlfls  dte  the  case  of  Uoore  t. 
Turner,  148  Ga.  77.  9S  S.  E.  965,  as  authority 
for  the  proposition  that  a  court  of  ordinary 
has  no  Jurisdiction  to  order  a  sale  of  real 
estate  for  the  purpose  of  distribution  among 
the  heirs,  and  that  a  judgment  of  the  court 
of  ordinary  granting  leave  for  such  a  sale 
may  be  treated  as  void  and  be  collaterally 
attacked.  The  objection  that  the  judgment 
in  that  case  was  not  open  to  collateral  attack 
does  not  appear,  from  the  report,  to  have 
been  directly  made,  and  no  express  ruling 
was  made  upon  that  question.  It  affirmative- 
ly appears  that  the  executors  had  assmted 
to  the  devise  and  had  "permitted  the  life 
tenant  to  take  the  property  (222  acres  of 
land)  devised."  It  was  accmdlng^  held 
that— 

"A  sale  of  the  land  by  tlie  exeentoi!%  sabse- 
qnently  to  tbe  death  of  Uie  life-toiant^  under 
order  from  the  OTdinary,  was  void  and  passed 
no  titie  to  the  pttrehaser." 

Even  if  the  order  granting  leave  to  sell 
.could  not  be  attacked  collaterally  upon  the 
ground  that  the  executors  had  assented  to 
the  devise  and  that  the  devisees  liad  taken 
possession  of  the  devised  real  estate,  the  at- 
tempted sale  by  Ae  executors  of  the  land 
held  adversely  to  them  by  tbe  devisees  was 
void  and  passed  no  title  to  the  purchaser. 
It  should  be  observed  that  in  the  present 
case  the  order  granting  leave  to  sell  and  the 
sale  took  place  In  the  early  '60's,  and  that 
more  than  half  a  century  has  elapsed  be- 
tween the  date  of  the  sole  and  the  attadc 
made  upon  it. 

'*The  presumptions  in  favor  of  tbe  regularity 
of  a  judgment  increase  with  the  lapss  of  years. 


It  has  been  said  that  almost  any  reasonable  pr^ 
sumption  of  fact  will  be  conclusively  indulged 
in  order  to  sustain  rights  asserted  under  a  de- 
cree which  is  20  yean  old.  To  sustain  an  an- 
cient Jo^ment  time  may  antborise  the  presomp- 
lion  of  an  extraneous  fact  whidi  tiie  record 
does  not  contradict  and  whlc^  it  was  not  In- 
dispensable to  tlia  validity  of  tiie  Judgment  that 
th«  record  dioold  exhibit"  16  B.  a  L.  8T9. 

[I]  6.  For  the  reasons  above  stated,  we 
hold  that  the  trial  court  did  not  err  in  ad- 
judging that  the  judgment  of  the  court  of 
ordinary  granting  leave  to  sell  the  land  was 
not  void,  and  that  It  could  not  be  collaterally 
ajttacked.  Obviously  it  follows  Qiat  this  con- 
clusion Is  controlling  in  the  case  before  us, 
because  Hie  suit  is  an  indirect  attack  on  the 
Judgment  So  long  as  the  Judgment  of  ttie 
court  of  ordinary  stands  unreversed  and  not 
set  aside,  the  plaintiffs  cannot  recover.  Oth- 
er rulings  of  the  court  upon  which  ernM« 
are  assigned  and  authorities  cited,  audi,  as 
whether  or  not  the  executrix  and  adminis- 
trator had  assented  to  the  legacies,  and 
whether  evidence  to  that  effect  should  have 
been  admitted,  as  well  as  aliunde  evidence  to 
tbe  effect  that  the  estate  owed  no  debts,  and 
other  evidCToe,  are  not  decided,  because  they 
are  pertinent  only  where  a  direct  attack  !■ 
made  on  the  judgment. 

Judgment  affirmed. 

All  the  Justices  concur. 
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FANNIN  COUNTT  t.  PACK.    (No.  1400) 
(Supreme  Oourt  of  Qeor^    Jan.  Ifl^  182(lL) 
(BylUifm*  Jtv  Court.) 

1.  Taxation  «s»S68(1)  —  OaninABT  oahnot 
iBBUx  szBcirnoN  on  bond  or  tax  BEcsim 

IIADX  TO  GOVEBHOB  AND  OONDITIOITXD  fOB 

VAUmxnL  duceabct  ow  hx>  dutubb. 
ITnder  section  1196  of  tiie  Civil  Code  1910, 
tax  receivers  are  required  to  give  bond  and 
security  tn  a  sum  equal  to  one-fourth  of  the 
amount  of  the  state  tax  (not,  however,  to 
ceed  $10,0(Xy)  Opposed  to  be  due  from  the 
county  for  the  year  In  which  the  bond  is  to 
be  given ;  the  bond  to  be  made  payable  to  the 
Governor.  By  sectlm  1190  of  the  OtvU  Code 
1919,  ''receivers  and  thdr  sureties  are  liable 
on  tibelr  bonds  for  all  penalties  or  forfdtureB 
they  may  Incur  under  the  law,  and  for  all  loss- 
es, or  damage,  or  expense  the  State  may  sustain 
by  reason  of  their  condnct"  By  section  291 
of  the  Civil  Code  1910,  "every  official  bond  ex- 
ecuted under  this  Code  Is  obligatory  on  the  prin- 
cipal and  sureties  thereon,  *  *  *  for  tho 
use  and  benefit  of  every  person  who  Is  injured, 
as  well  as  by  any  wrongful  act  committed  un- 
der ctrfor  of  his  office  as  by  Us  failure  to  per- 
fbrm,  or  by  the  improper  m  neglectftil  'par- 
formanee  of  those  duties  Impoeed  by  law."  'thn 
duties  of  receivers  are  enumerated  In  CItU 
Code  1910.  I  1197.  Those  duties  do  not  In- 
rlude  the  duty  to  collect  or  handle  any  coonty 
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fmidB.  No  bond  If  required  of  ■  tecelTcr  pay- 
able to  the  county  or  to  the  ordinary  of  the 
coonty.  Where  no  bond  was  ^Ten  by  the  re- 
ceiver to  the  ordinary  or  to  the  coantr,  bat  the 
bond  payable  to  the  Govemor  as  required  by 
aectfoB  1195  waa  given,  condltlMed  generally 
for  the  faitbful  diBcharge  of  all  the  duties  re- 
quired of  the  receiver,  and  whw«  the  receiver, 
in  his  settlement  with  the  ordinary,  by  mistake 
or  otherwiae,  obtained  a  warrant  on  the  coun- 
ty treasurer  for  a  sum  in  excess  of  hie  legal 
commissions  and  received  payment  thereof  ont 
of  county  funds  and  retained  that  sum,  and 
whm  the  snrety  himaelf  had  nevw  received  any 
cmmtT  fnnda,  Hie  ordinary  waa  not  anthorfased 
to  iasoe  «n  azeention  against  the  surety  on 
the  bond  of  the  receiver  (made  to  tilie  Goremor 
and  conditioned  as  aforesaid),  under  aectiras 
522  and  523  of  the  OivU  Code  1910,  which 
provide  that  "ordinaries  shall  also  have  au- 
thority to  compel  all  persons,  their  heirs,  ex- 
acntors  or  administrators,  who  have  or  may 
have  in  their  hands  any  county  money,  collected 
for  any  county  pnrpoae  whatever,  to  pay  over 
the  aame,"  and,  "on  tailnre  to  pay  lln  nine, 
audi  ordinaries  duUl  iame  execntiona  against 
such  persons  and  tlieir  seenritiea,  if  any,  for 
the  full  amount  arowring  to  be  dne,  as  the 
comptroller  general  issues  encntlons  against 
defaulting  tax  coneetm.** 

2.  CkvrxnzD  qumKnu  hot  ibquxbso  to  bb 

In  view  of  the  ruling  made  in  the  preced- 
ing ttota,  it  ia  unneoessary  to  answer  the  otiier 
qaestions  certified  in  this  case. 

Cer tilled  Questions  from  Court  of  Appeals. 

Proceeding  1^  Fannin  Oonnty  against  A. 
H.  PsLck.  Jndgme&t  tta  defendant,  and 
plaintifl  brings  error,  and  tlie  Court  of  Ap- 
peals certifies  queetlons.   Qnestionfl  answered. 

See,  alM),  102  S.  B.  167. 

Wm.  Bnttp  of  Bine  Bidg^  fbr  i^alntiff  in 

vror. 

Thos.  A.  Brown  and  B.  L,  Smith,  botb  of 
Blue  Ridge,  for  defendant  in  error. 

GEORGE!,  J.  Ruling  as  Stated  in  liead- 
notea.  All  die  JnstloeB  ooncur. 


<24  QtL  App.  TOT) 
FANNIN  COUNTT  v.  PACK.   (No.  093ft.) 

(Court  ot  i^peala  of  Georgia,  Division  No.  2. 
Feb.  18,  lOaOL) 

(SyUahua  by  the  OowrQ 
Aftidatit  or  ilucoautt. 

In  accordance  with  the  answers  made  by 
the  Supreme  Court  to  the  questions  certified  to 
it  in  this  case  (102  S.  B.  166),  the  ruling  of 
the  court  below  sustaining  the  defendant's  affida- 
vit of  {QegaUtT  la  aiBrmed. 

Error  from  Superior  Court,  Fannin  Omm- 
t7 ;  N.  A.  Morris,  Judge. 


Proceedings  b^  Fannin  (3ount7  against  A. 
H.  Pack.  Defoidant's  affidavit  of  illegality 
sustained,  and  plaintiff  brings  error,  and  the 
(Tourt  of  Appeals  certified  qaestions.  Affirm- 
ed In  conformity  with  answers  to  certified 
QuestKms  (102  8.  E.  16^. 

Wm.  Butt,  of  Blue  Ridge^  for  plaintiff  In 
error. 

Tbon.  A.  Brown  and  B.  I*  Smith,  both  ot 
Blue  Ridge,  for  d^endant  In  error. 

JJSNK1N8,  P.  J.  Jndgmoit  affirmed. 

STBPHBiNS  and  SMITH,  J7.,  eoncur. 


(24  Ga.  App.  738) 

BUCKEYE  COTTON  OIL  CO.  t.  EVERETT. 
(Nol  10560.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  2. 
Feb.  7, 1920.) 

(ByOabu*  by  th«  Oowri.) 

1.  Masteb  and  scbvaht  ^=»189(2)  —  Ntou- 

OBNOE  or  "TKB  FBXHOIFAL*'  UFtrXBD  TO 
HASTES. 

A  person  employed  by  the  master  as  a  sn- 
perlntendent  or  foreman,  having  aathorit;  to 
sttpwise  the  master's  'bu^esa  and  to  empl^ 
and  discharge  employes  and  direct  than  in  their 
work,  is  the  vice  principal,  or  alter  ego,  of  the 
master,  and  the  negligence  of  such  superintend- 
ent or  foreman  in  the  diadtarge  of  such  dudes 
may  be  imputed  to  the  master. 

[Ed.  Note.— F(w  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  yiet 
PrindpaL] 

2.  Masteb  and  sebtaht  «»=»149(1),  190(8)— 
Obdeb  ov  nnaicAK  pboxucate  cause  or 

IRJUBT  nOM  IJmNO  WITH  nfSUITIOIKNT 

HELP. 

"A  master  is  negligent  and  responsible  to 
the  servant  for  injuries  resulting  proximately 
therefrom,  If  by  his  order  he  caused  the  serv- 
ant to  do  an  act  whidi  exposes  him  to  a  danger 
known  to  the  master  but  unknown  to  the  Berr- 
ant."  Southern  Oitton  Oil  Co.  v.  Gladman,  1 
Oa.  App.  259,  S8  S.  E.  249. 

(lO  Vrcm  the  petldmi  In  tills  case  it  appears 
that  tiie  plaintiff  was  employed  by  the  defend- 
ant company  to  do  general  utility  and  repair 
work  in  its  mill,  and  that  it  was  his  daty  to 
carry  out  the  instructions  and  commands  of  a 
named  foreman  or  superintendent,  who  was  the 
alter  ego  of  the  defendant ;  that  the  defendant, 
tlirough  the  foreman  or  superintendent,  direct- 
ed the  plaintiff  to  asdst  another  servant  in  r^ 
pairing  a  certain  attadunent  belimglttg  to  a 
piece  of  machinery,  and  in  order  to  carry  out 
such  inslTuction  It  became  necessary  for  him 
to  detach  this  attachment  from  the  machinery 
and  carry  it  aside,  which  the  master,  through 
such  foreman  or  alter  ego,  ordered  him  to  do, 
and  while  in  tiie  performance  of  this  latter  duty, 
which  was  done  with  the  assistance  of  such  fore* 
man,  the  attadiment,  on  account  of  its  e«eft> 
sive  wdght  and  the  etmsequent  inaUIity  of  the 
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foreman  or  snperlatendNit  to  inide  it»  awwed 
and  fell  npon  the  plaintiff  and  Injond  htan; 
that  the  attachment  wag  deceptive  in  appearaoca 
as  to  its  weight,  weighing  considerably  mora 
than,  from  its  peculiar  stmctara,  it  appeared  to 
on  inexperienced  eye  to  weigh,  and  was  entire- 
ly too  heavy  to  be  lifted  with  reasonable  safety 
by  two  persona;  and  that  its  excessive  weight 
and  the  conseijaent  danger  which  attended  lift- 
ing and  carrying  it  with  only  one  avlatant  were 
known  to  the  master  and  oi^own  to  the  plain- 
tiff. Under  these  auctions  tlte  pnnimate  caase 
of  the  injury  may  be  rwuded  as  d»  wrongful 
act  of  the  master,  tiirongh  its  soperintendoit  or 
foreman  as  its  alter  ego,  earning  the  servant  to 
do  an  act  which  exposed  the  latter  to  a  danger 
known  to  the  master  but  unknown  to  the  serv- 
ant, and  which  the  latter  did  not  have  eqnal 
means  with  the  master  of  knowing  and  coald 
not  have  known  by  the  eierdse  of  ordinary  care. 
The  fact  that  the  fbrenian  may  be  regarded  as  a 
fellow  servant  while  asristlng  tiie  Injured  serr* 
ant  will  not  affect  the  above  ruling,  even  though 
his  negligence  as  a  fellow  servant  may  In  some 
degree  have  contributed  to  the  injury,  although 
not  the  proximate  cause  thereof.  Beard  v. 
Georgian  Mfg.  Co^  8  Oa.  App.  618.  70  S.  B.  67. 

8.  UonOH    TO    DZtHIM    FBimOH  noRBLT 
OTBBBUUCD. 

The  trial  judge  did  not  err  in  overruling  de- 
fendant's motion  to  dismlsa  the  petition  upcm 
the  ground  that  It  failed  to  set  oat  a  cann  <rf 

action. 

Error  f  nnn  Siu>erior  Court;  BIl)b  Gonnty ; 
H.  A.  Uatlwvr^  Judga 

Action  by  O.  T.  Bvoett  ft«dnst  ttw  Biu±- 
eye  Cotton  OH  Conipany.  Jndgmait  for 
plaintiff,  and  d^teidant  brloga  am.  Af- 
firmed, 

^illtf  &  Jone%  of  MaooD,  for  plaintiff  In 

error, 

Sibley  A  Slbleyt  of  hUlledgeviUe,  and  Hall 
A  Grice,  of  Macon,  for  defendant  In  error. 

STEPHENS,  J.  Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  ooncnr. 


(M  Oa.  App.  7U) 

CENTRAL  or  GEORGIA  BT.  OO.  T. 
MOORE. 

MOOBJD  T.  OENTBAI,  OF  GBOBGIA 
BY.  CO. 

(Nos.  10216,  10217.) 

(Court  of  Appeals  of  Georgia,  Division  Now  2. 
Feb.  7,  1920.) 

(BvOahu*  by  ih€  OomrQ 
1.  Bailboads  «s>324(8>— Dbiteb  or  vnxj- 

CENSED  HOTOBAUOE  ITOT  TBEBPA86ES  AT  A 

CBOSSINO. 

"Where  a  person  driving  a  motortruck  on 
a  public  highway  over  a  railroad  crossing  is 
strudc  by  a  passenger  train  and  injured,  the 


mere  fact  tbat  the  vehicle  has  not  been  rqArtsr- 
ed  in  the  oflloe  of  the  secretary  of  states  and  a 
license  obtained  and  a  license  fee  paid,  as  re- 
quired under  Georgia  Laws  (Ex.  Sess;  li^l5) 
p.  107,  will  not  render  the  person  so  Injured 
a  trespasser,  and  bar  hia  right  of  recovery 
against  the  railroad  company  for  n^ligoice." 
(Central  ol  Georgia  Railway  Co.  v.  Moore^  101 
S.  El  668,  decided  December  &,  1919.  This  rul- 
ing was  made  by  tiie  Supreme  Court  in  answer 
to  a  questkm  eertifled  to  that  court  by  thia 
court,  and  overrules  tlie  bedding  In  Knii^t  t.  Sa^ 
Tannab  Eaeetrle  Oo„  SO  Oa.  App.  814,  88  S.  Bi. 
17. 

2.  OrzBBuiXNa  or  umaat  its  nv  nzAb, 

Those  grounds  of  the  amended  motion  for 
a  new  trial  not  spedfleally  abandmed  contain 
no  reversible  error,  and,  these  being  evidence 
to  support  the  Terdict,  the  trisl  judge  did  not 
err  in  overruling  the  motion  for  a  new  triaL 

Error  from  Cttty  Ooort  of  Blakelr;  B.  H. 
Sheffield,  Judge. 

Action  by  A.  H.  Moon  asalnst  tho  Ontral 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brines  vrmt,  and 
plabitlff  takes  a  onws-bUl  of  exceirtionB. 
Jndgmoit  on  main  bUl  of  exae^om  afllnned 
and  croBB-bUl  dlsmlased,  In  conformity  to 
answer  of  Supreme  Court  (101  S.  E  669. 

Pottie  A  Hofmayer,  of  Albany,  and  A.  B. 
Gray,  and  U  M.  RanAOk  both  of  Blakcdy,  tot 
plaintiff  In  error. 

Gleesner  &  0(dUna^  of  Blafesly,  tat  dBfend* 
ant  In  error. 

SMITH,  J.  Judgment  on  main  bill  of  «s- 
ceptlona  affirmed;  cfooaMll  dlsndand. 

JENKINBt  P.        and  tfrJUPUHUra^ 
ooncob 


<U  Oa.  Aw.  74S> 
80TITHBBN  BZPBBSS  00).  t.  BASS. 
(No.  100S6L) 

0>nirt  of  AppeaiB  of  Georgia,  DirUon  Nob  2l 

Feb.  7, 1920.) 

(SvUdbm  hp  tike  ConrlJ 

1.  OUBZEBS  «B»184  —  EV  ID  En  OB  TATuna  To 
SHOW  EXTSZfT  OF  OAUAOB  TO  BHIPlIBnT  XK* 
SUFFIOIKnT  TO  BUPPOBT  TUDIOT. 

Wh^  in  a  suit  by  a  shipper  against  a 
common  carrier  for  loss  or  damage  to  gooda  In 
transit,  it  appears  from  tiie  evidrace  that  sonae 
of  the  goods  were  not  totally  damaged  or  de- 
stroyed, but  were  of  some  value,  and  the  evi- 
dence failing  to  fnmidt  sufficient  data  frooa 
which  a  jury  might  infer  the  value  of  tlie  dank- 
aged  article^  tiie  vetdlct  la  wlthont  eridHiee  to 
support  it. 

(a)  Plaintiff  brought  suit  against  tiie  d^ead- 
ant,  a  common  carrier,  tor  failure  to  deliver  in 
good  condition  a  shipment  of  eggs,  *n<^ny  a 
total  destruction  of  a  part  of  sudb  shipment; 
and,  it  appealing  from  the  evidence  t&at  eom* 
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of  the  c^i,  for  the  valiM  of  which  suit  was 
bronght,  were  totally  deatroyed,  and  other*  par- 
tially destroyed,  bat  retaining  some  TBlne,  the 
eridenee  failing  to  ibow  how  many  were  to- 
tally deatroyed  or  how  many  partially  destroy- 
ed, and  failing  farther  to  diow  the  valoe  of 
each  partially  damaged  eggs,  wUdt  ihonld  be 
credited  against  plain tUTs  claim  tor  a  total  dam- 
age, the  evidence  la  Insaffidait  to  mpport  a 
TCTdlet  oovering  damages  for  eggs  botii  totally 
and  partially  destroyed. 

S.  Cabbixbs  «=»137— Bubdxr  dokb  hot  snrr 

OW  OABBISB  TO  SHOW  VALDB  OF  gBIFHXNT 
PAJSTIAIXT  DESTBOnD. 

It  «u  tRw  <n  tiM  put  of  tlie  trial  Judge 
to  instruct  the  Jary  that  the  burden  wu  a  pen 
U)e  deftedont  carrier  to  prm  tiie  nine  eC  the 
eggs  poTtlidlj  dcstrayed. 

8.  DjMAom  4C96S)^>— OnoiT  n>  ff*»iff»w  fob 
Viixm  or  mroAiueaD  pasx  ov  aBmiuTT 

HOT  .AIVEOTBD  BT   BHZFFO'S  KULTOI  TO 

ooHVBT  XT  mo  wnnT. 

A  failore  or  Inability  <»  part  of  the 
dipper  to  convert  into  mon^  sacb  partially 
danmged  eggs  woald  not  affect  the  defendant's 
right  to  have  credit  for  their  ralne. 

4,  OAMmg  ^»tSSr-YzB.Dvn!  aoaikbt  car- 

UEB  TOB  PTJUBT  TO  BBXniKlTT  OAHIIOT  XH- 
CLUDI  HnSBBST. 

ProiMriy  construed,  i^aintifrs  snlt  was  one 
in  tort,  and  a  rerdict  interest  on  the  amount 
foond  was  contrary  to  law.  Western  &  Atlan- 
tic Bailroad  Oo.  t.  McCaoley.  68  Ga.  8ia 

Error  from  City  Ooort  of  OarroUtoo; 
James  Beall,  Judge. 

AcHoD  by  B.  O.  Baas,  asalxut  flie  Boathenk 
Express  Company.  Judgment  for  plaintiff^ 
and  defendant  brings  error.  Bevnwd. 

Bobt  a  &  FMUp  H.  Alston,  of  Atlanta, 
mnd  Sidnaj  HoIdeniMa,  oC  OmoUtoi^  fw 
plaintiff  In  orror. 

BoyUn  it  Boykln  and  H.  O.  StrlcU.  all  of 
GarroUton,  for  defendant  In  error. 

STBPHIDNB,  J.    Judgment  zoreraed. 

JENKINS,  P.  J^  and  SBOTH*  J,  ooncur. 


(»  Qa.  App.  nO) 

GH^TRAP  T.  LBTTH. 

USITH  T.  6ILSTBAP  et  oL 

(Noa.  10888,  10638.) 

(Court  oC  .^peala  of  Georgia,  DiTidon  No.  2. 
Feb.  7,  1920.) 

(Sifttabrnt  by  Os  aow%) 

1.  NkW  TBULI.  «=38— JOIRT  TBBDXCfT  AOAZHR 
TWO  OHABOBD  WITH  OOMSPnAOT  TO  OLAHDEB 
MUST  STAHD  OB  TAU.  IM  in  BBTXIRT  AS  TO 
BOTH  DKTBNOAHTfl. 

Whllc^  In  an  action  of  tort  agatnst  two  de- 
Cendanta,  tiased  apon  an  alleged  conspiracy  to 


slander  the  pUIntUF,  a  ieSat  TsnUct  finding  both 
defendants  liable  in  the  same  amoont  most  stand 
or  fall  in  its  entirety  as  to  both  of  Oiem,  an  or- 
der setting  the  rerdict  aMde  as  to  one  defendant 
only  Is,  nevertheless,  a  valid  order  to  tliat  ex- 
tent. It  therefore  fi^ows  that^  liavlng  been  set 
aside  as  to  one  defendant,  the  verdict  most,  on 
motion  of  the  other  defendant,  be  alao  set  aidde 
as  to  him.  See,  in  this  connection,  Hunter  v. 
Wakefield,  97  Ga.  648,  26  8.  B.  S47,  64  Am. 
St  Bep:  488;  McOalla  v.  Shaw,  72  Oa.  4S8; 
Simpson  V.  Perry,  9  Ga.  00ft 

2,  laSBl.  AUD  8LAHDKB  «s>1120t).  124(7)— Tbi- 
AL  «=329d(8)-rBvBDXir  u  on  dbrndart  to 
SusTAiir  pxu  or  tbdtb  bt  FBBPomnKuna 

OF  KTIDIllCaB:    OBABQB  Ag  TO  BUBDnr  OT 

rsooT  nr  sdob  can  hxld  mn  bbbohioub. 
In  soch  a  ease^  where  a  Mendant  filed  a 
plea  of  Jastifieation,  admitting  the  nse  of  the 
alleged  slanderous  langnage  c^ia^ed  by  the 
plaintiff,  but  alleging  in  justification  thereof  the 
truth  of  soch  diarge,  die  burden  is  uptm  the  de- 
fendant to  sustain  the  plea  br  a  preponderance 
of  the  evidence.  A  diarge  of  the  court  tiiat  in 
order  to  snstaia  sodi  plea  tiie  defendant  most 
prove  the  plaintiff  "actimlly**  guilty,  while  stand- 
ing alone  and  disconnectad  from  the  entire 
cba^  is  snbiaet  to  the  eritidam  tiiat  by  die 
use  of  the  word  "aetnally^  die  court  placed  too 
heavy  a  burden  upon  the  deftaidant,  yet  wh«i 
taken  in  connection  with  the  oitire  charge,  where 
the  iary  were  dearly  Instructed  that  it  was 
only  necessary  to  sustain  the  plea  of  Justification 
by  a  pr^trandtfanoe  of  tiie  ertdenceb  sodi  diantB 
wasnot  «R0K 

8.  Tbxaz.  ^9»2(S<S1).  SBSCLQ— Without  b*- 
cul  bbqiibbt,  tailubb  to  ostabqb  on 

WEIGHT  or  OfFXACBINQ  TKBIIHONT  KOT  KB- 

B(«;  rAiLmi  to  ohabob  oir  ubthodb  op 
iHFBAoHiairr  hot  ibbob  whbbe  bvidbnob 

VOVJJi  HOT  ADTHOBIZX  SCOH  OHABOB. 

When  the  trial  Judge  in  his  diarge  called 
the  attention  of  the  Jury  to  several  methods  of 
impeaching  witnesses,  it  was  not  error,  in  the 
absence  of  a  q>edal  request,  to  fall  to  Insect 
the  Jury  as  to  the  roles  governing  the  wdght  to 
be  given  to  testimony;  ner  was  it  orror,  in  the 
absence  ot  sodi  a  reqoest,  to  fkO  to  instmct 
tiiem  as  to  otiier  methods  of  impaachment  of  wit- 
nesses, where  iben  was  no  eridenee  wUdi  would 
authorixe  sndi  instruction. 

4.  OHABOK  or  OOTTBT. 

Hie  trial  Judge  having  given  in  diarge  to  the 
Jury  subatantJally  the  provisionB  of  Civil  Code 
laiO^  I  6884,  respecting  the  tnveadmiait  of 
witnesses,  there  was  no  mor  in  the  charge  com- 
plained «( in  Uie  ninth  and  teutli  grounds  of  die 
amendment  to  the  motitm  for  new  trtaL 

6.  Trial  *=»19G(2) — ^Tbial  ohabob  ooRnBDSD 

AS  NOT  TO  EXPBB88  OPIKION  THAT  0BAOT8  OF 
AtXBOID  CORSPIBATOBa  WKBB  UNLAWTUL. 

In  diarging  the  law  upon  the  subject  tit  caa- 
iplncy^  an  opinion  that  die  objects  of  the  al- 
leged conspirators  were  unlawful  wss  not  ex- 
pressed by  the  use  of  the  foHowing  langnage! 
**In  order  to  show  a  cmspiracy.  It  will  not  be 
necessary  to  show  that  the  parties  met  together 
or  entered  into  any  speciflc  or  formal  agreement, 
or  that  br  vorda  w  writings  tiiey  fonnulated 
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their  onlawfol  objects."  "To  dcdsn  the  law 
applicable  to  a  given  atate  of  facta  li  not  an 
^pnsaion  or  intimation  of  an  opinion  as  to 
whether  any  ftf  the  facta  referred  to  do  or  do 
not  ealat  In  lite  caae  on  triaL**  TaAonnidi  t. 
State,  86  Ga.  896, 12  S.  a  660: 

6.  OiHBB  AasioNianra. 

The  rulings  complained  of  in  the  remaining 
assignments  of  error,  not  abandoned,  were  ei- 
ther barmlesa  or  are  not  Ukdj  to  oocor  mi  an- 
othw  trial  of  the  eatm. 

7.  Amu.  AMD  BXBOB  «ae»14(4)--E£COBPTIOIt8, 

Bnx  OF  <=»4S(1}-<3boss-biix  or  kzcbp- 

nONB  paESKNTZNa  ZBBtTK  AS  TO  ONK  KOT  A 
PABTT  TO  MAIN  BILIi  Or  EXCXPTIORS,  OB  ONB 
NOT   PBEaSHTED    WITHIN    BTATUTOBT  TIME, 
HUBT  BB  DIB1IIB8ED. 
The  croBS-bill  of  exceptions  filed  by  the  de- 
fendant in  error  does  not  assign  any  error  re- 
specting any  iasue  between  the  defendant  In  er- 
ror and  tlie  plaintiff  in  ern»,  bat  anigns  uror 
reapecting  (^iy  an  ime  between  tlie  deftedant 
In  error  and  mw  not  a  party  to  the  main  bill  of 
,  exoeptiwia.  For  thia  reaaon,  it  cannot  be  main- 
tained as  a  eroee  bill  of  ezcepticoia;  and,  not 
having  been  preaented  within  the  statutory  pe- 
riod, it  cannot  be  entratained  as  a  main  bill  of 
exceptions.   Whether  considered  aa  a  main  bill 
of  exceptions  or  aa  a  cross-bill  of  exceptions, 
the  alleged  cross-bill  of  exceptions  must  be  dis- 
missed. McUnllen  T.  BuUer,  U7  Qa.  846,  46  S. 
B.  26& 

Error  from  Olty  Ooart  of  Hall  Oonnty; 
A.  O.  Wbeder,  Jnilge. 

Action  by  Leona  Ledth  against  Armeodla 
QUatrap  and  one  Carter.  Verdict  for  plaintiff 
against  both  defendants,  motion  for  new  trial 
■nstalned  as  to  def^dant  Garter,  and  over- 
niled  as  to  defendant  Otlstrap^  and  ahe  ex- 
ceptm  and  tnlngi  oxor;  and  plaintiff  tates 
a  cross -MU  of  exceptlais.  Reversed  on  main 
bill  of  exceptions,  and  croes-bill  dismissed. 

Mrs.  LelQi  sued  Cart^  and  Mrs.  Gllstrap, 
allying  that  tbey  conspired  together  to  slan- 
^er  the  plaintlft.  A  verdict  was  rendered 
against  both  defendants.  Their  motion  for 
a  new  trial  was  sustained  as  to  the  defendant 
Carter,  upon  the  ground  that  one  of  the 
Jurors  was  dtsqualifled,  but  it  was  overruled 
as  to  Mrs.  Gilstrap,  and  on  January  11,  1919, 
wlttiin  the  time  allowed  by  law,  she  excepted 
to  the  order  overruling  the  motl<m  as  to  ber, 
and  in  her  hill  of  ezo^tlons  named  Mrs. 
Leith  as  defendant  In  error.  Mrs.  Leith,  on 
January  17,  1919,  more  than  80  days  after 
the  date  of  the  order  overruling  the  motion 
for  new  trial,  filed  a  cross-bill  of  exceptions, 
complaining  only  of  the  grant  of  a  new  trial 
to  Carter,  and  naming  Mm  and  Mrs.  Gllstrap 
as  defendants  in  error.  Garter  moved  to  dis- 
miss the  cross-bill  of  exceptions,  on  the 
ground  that,  as  he  was  not  a  party  to  the 
main  bill  of  exceptions,  a  cross-bill  of  excep- 
tions cotdd  not  be  maintained  as  to  him. 


C.  B.  Faulkner,  of  Bellton,  Oscar  Brown,  of 
Lula,  and  W.  N.  Oliver  and  W.  A.  Charters, 
both  of  Gainesville*  for  plaintiff  in  error. 

Sloan  &  Sloan*  <a  Oaluesvllleb  for  defend- 
ants In  tame. 

STEPHBNa,  J.  Judgmoit  reversed  cm  the 
main  hill  of  exceptions.  Oross-blll  dismissed. 

JONKINB,  F.  J.,  and  SBUXH,  J«  eonciir. 


(U  Ga.  App.  729) 
SMITH  T.  FISHBB.    (No.  1061AJ 

(Court  itf  Appeals  of  Gewgia,  Division  No^  2. 
Feb.  7,  1020.) 

(ByUalHU  by  tJte  OourtO 
BviDBHOB  «»441(9).  442<1>— Wbxh  note  zn 

SUIT  BSOITBa  FBIOB  OV  FKB80NAI.  PBOPKBTT 
AS  CONSIDBBATION,  BUT  OOB8  NOT  IHTBQBATB 
IHX  BALK  OONTBACT,  BUT^  HAT  PIXAO  AS 
VAILTOB  01  COKBIDKBATION  BBBAOH  OT  OOV- 
TKICPOBAHBOTTB  OBAL  WABBAItTT. 

Smith  brought  his  action  against  Fisher  np- 
on  an  ordinary  pnHnissory  note  for  the  sum  of 
$180,  which  contained  the  redtal  that  "this 
note  is  for  pnrdiase  money  of  one  mole  name 
Tobe  and  more  fully  described  In  a  mortgage  this 
day  executed  to  secure  the  payment  of  this  note." 
The  defendant  interposed  his  plea  setting  up  a 
partial  failure  of  consideration  by  reason  of  the 
breach  of  a  contemporaneous  parol  warranty 
made  by  the  plaintiff  as  to  tiie  soon  do  ess  of  the 
mule.  The  plaintiff  moved  to  striiie  the  plea, 
npon  the  grounds:  G)  niat  it  set  forth  no  de- 
fense; and  &i  that  it  affirmatively  appears  ^that 
the  suit  is  npon  a  contract  in  writing,  and  the 
detenae  set  up  Is  an  alleged  parol  agreement 
made  contemporaneously  tha«with;  that,  the 
contract  being  in  writing  and  appearing  to  be 
ctMUpIeCe  and  cwtain,  it  will  be  presumed  Uiat 
it  contains  the  whole  agreement  of  the  parties, 
and  no  facts  ere  set  forth  in  the  defense  to  talce 
the  same  out  of  the  presumptiMi  above  set  forth. 
The  court  anstained  this  motion,  dismissed  the 
defendant's  plea,  and  entered  np  judgment  for 
the  plaintiff  for  the  full  amodnt  sued  for,  and 
to  these  rulings  the  defendant  excepted.  Seid: 
Since  the  dedstcm  of  the  Supreme  Court  in 
Pryor  v.  Ludden  ft  Bates,  134  Ga.  288,  67  S.  E. 
654.  28  U  R.  A.  (N.  S.)  267,  it  haa  become  set- 
tled that  the  maker  of  a  promissory  note  which 
recites  that  its  c(xuiderati<m  is  the  purdiase 
price  of  described  personal  property,  but  does 
not  purport  to  integrate  the  aale  contract,  may, 
in  defense  to  a  suit  on  tlie  note  by  the  seller, 
plead  as  failure  of  conrideraUon  a  breach  of  a 
contemporaneous  oral  warranty.  See,  also,  An- 
thony V.  Cody,  IBS  Ga.  329,  60  S.  E.  491 ;  In- 
ternational Harvester  Co.  v.  Moi^an,  10  Ga. 
App.  716,  02  S.  E.  30 ;  Anderson  v.  Bheney.  22 
Ga.  App.  417,  418,  06  S.  E.  217.  It  is  only 
where  the  parties  have  entered  into  such  a 
written  contract  which  appears  to  be  complete 
within  itself  that  it  will,  in  the  absence  of  fraud, 
accident,  or  mistake,  be  oondnsivdy  presumed 
that  the  writing  contsins  (die  whole  of  the  agree- 
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mcnt  between  tbcm,  and  parol  evidence  of  prior 
ur  contemporaneous  conrersatlons,  representa- 
tions, or  statements  will  not  be  received  for  the 
purpoae  of  adding  to  or  wrring  the  writtm  in- 
BtrnmeDt.  Thus,  if  naA  wrltuif  ctrntalns  a  war^ 
r&Qt7  ol  some  Usd  or  to  Boma  extent,  parol 
evidence  will  not  ordinarilr  bo  admitted  to  ex- 
tend, enlarge,  or  modify  that  wUdi  the  w^i^ 
ing  speciflea.  Case  l^iresbing  Machine  Co.  v. 
Broach,  137  Ga.  602,  T3  S.  E.  1063.  While  the 
note  sued  on  in  the  Instant  case  redtes  that  its 
consideration  Is  the  pnrchaae  price  of  described 
personal  propert7,  It  does  not  In  an7  way  pur- 
port to  Integrate  the  sale  contract,  nor  does  it 
purport  to  contain  w  exclude  a  wanantr  of  any 
Und.  The  court  ttaertfore  arrad  l^i  atiildBi  the 
plctt  npcm  motion,  and  In  tiwraaftar  totaling  np 
judgmoit  for  the  plalntUL 

Error  from  dtr  Court  oC  Sloyd  Oonnty ; 
W.  J.  Nonnally.  Jndge. 

Action  between  J.  U.  Smith  and  U  M. 
Fisher.  Motion  to  strike  a  plea  granted,  end 
Judgment  entered  for  plalntUC,  and  defeiid- 
ant  excepts  and  brings  error.  Berened. 

See,  also,  98  S.  £.  90. 

M.  B.  Bnbanfct^  ot  Rome,  for  plaintiff  In 

error. 

Maddoz  ft  DOTal,  oC  Borne,  tor  daftadant 
Inemv. 

JENKINS,  P.  J.  Jadgment  rOTaraafl. 
STDPHONB  and  SMITH,  JJ^  ooncnr. 


(»  Ga.  App.  71») 

McINTOSH  LAND  &  TDfHIIB  CO.  T.  WD- 
DLETON.    (No.  10811.) 

(Oovrc  o<  Appeals  of  Georgia,  DivUta  No.  Z 

WOk  7.  1920J 

(BpOdbv*  by  Oe  Court.; 

1.  OOiraUOTS  ^9(2)— WBimiV  AOKKKinifT 
TO  PXBTOBX  CKBTAIir  ACTS  FOB  HONBT  OON- 
BIDEBATXOIT  TAXJD,  IT  PBOHIBBS  AXM  BUm- 

aatPTvt  DEnNxii  ns  nanniCAHcn. 
A  written  agreement  between  two  persons, 
which  provides  Uiat,  in  consideration  of  a  cer- 
tain snm  having-  been  paid  hy  the  promisee  to 
the  promisor,  the  latter  obligates  himself  to 
perform  certain  promises  and  andertaklngs  stip- 
ulated therein,  ccsistitutes  a  valid  contract,  pro- 
vided such  promises  and  undertakings  are  soffl- 
ciently  certain  and  definite  to  render  thnn  capa- 
ble of  perfMmance. 

2.  IiOGB  ARD  uieaziro  «S321— Undkbiakiros 

OT  PBOHISOB  TO  KAirnrAOrUBE  1,-DllBB  8ur- 
ndENTLT  DBnirilB  TO  BC  OAFABLB  OW  BN- 
rfHtCKUENT. 

Where  such  a  ccmtract,  dated  the  26th  day 
of  January,  1917,  and  entered  into  and  executed 
by  both  parties,  provides  that  the  promisee, 
railed  therein  the  party  of  the  first  part,  is  to 
faxnlah  timber  from  certain  lands  described  as 


"the  Tbl<&et,"  to  the  promisor,  called  therein 
the  party  of  the  second  part,  and  that  "the  party 
of  the  second  part  is  to  cnt  all  timber  into 
Inmber  and  load  on  cara^  at  a  certain  stlpolated 
price  irer  thousand,  and  of  eertaln  dimenstona, 
that  "the  party  of  the  sacmd  part  also  agrees 
to  cut  and  famish  to  the  party  of  the  first  part 
10,000  cross-ties'*  hj  a  certain  date  mentioned, 
and  of  certain  dimensions  specifically  set  out, 
and  for  which  "the  party  of  the  first  part  agrees 
to  pay  to  the  said  party  of  the  second  part  26 
cents  per  tie,"  that  for  "all  ties  cut  on  other 
lands  the  part?  of  the  first  part  agrees  to  pay 
the  market  price  to  the  said  party  of  the  sec- 
<md  part,"  that  "all  ties  out  i^om  tiw  party  of 
tha  fiist  part  is  to  be  loaded'  at  a  certain  named 
price  per  tie,  that  "all  ties  cut  on  lands  not  be- 
longing to  the  party  of  the  first  part  is  to  be 
loaded  on  cars  at  the  market  price  delivered 
in  Brunswick,"  and  that  "the  party  of  the  sec- 
ond part  agrees  to  have  a  mill  in  operation  to 
cat  said  timber  not  later  than  20  days  from  the 
date  of  the  contract,"  and  "to  cnt  not  less  than 
100,000  feet  of  lamber  per  month  from  date 
of  said  contract,"  such  contract  sets  out  prom- 
ises and  nndertakinci  made  by  die  pramlsiv 
sufficiently  ontain  and  definite  as  to  be  capable 
of  enforonnent.  A  description  of  the  lands  from 
whldi  la  to  be  furnished  the  timber  which  the 
promisor  agrees  to  cut  Into  Inmber,  by  designat- 
ing them  as  "the  Thicket,"  is  suffidently  def- 
inite and  certain  by  way  of  Identificatira  of  the 
timber.  While  the  contract  is  indefinite  as  to 
the  amount  of  timber  to  be  thus  furnished  by  the 
pnunisee,  such  indefinlteness  la  immaterial  to 
the  d^itenesB  of  the  promisea  and  nndertak- 
Inga  ca  the  part  of  the  pn«daor.  Tha  promise 
and  undertaking  to  cut  not  less  than  a  certain 
number  of  feet  of  Inmber  per  month  from  the 
timber  upon  such  definitely  ascertained  prem- 
ises, snd  also  to  fomldi  by  a  eertaln  time  a 
stipiilated  number  <^  cross^tiefl,  whether  from 
such  timber  furnished  by  the  promisee  of  from 
timber  obtained  by  die  promisor  from  other 
lands,  eonstitnte  promtsos  and  undertakings 
snfficiendy  certain  and  definite  to  be  capable  id 
aaoertainnMBt  and  enfbroament. 

8.  Looa  Ain>  looozno  «a»21— PrnnoH  in  ac- 
tion FOB  BBEAOa  OV  COITTBACT  TO  OUT  AND 
rCBNISH  TniBBB  FROM  FLAIKTOT'S  IiAHD 
HKLD  TO  STAIS  OAUflX  OF  AOnON. 
In  a  salt  upon  such  a  contract  by  the  prom- 
isee against  the  prtHuisor,  the  petition  alleging 
that  the  lands  of  the  former,  from  which  the 
promisee  was  to  furnish  lumber,  contained  diere- 
on  approximately  2,000.000  feet  of  timber,  which 
fact  the  defendant  knew,  and  from  whidi  tim- 
ber the  defendant  could  have  cut  and  furnished 
to  die  plaintiff  lamber  under  tlie  terms  of  the 
contract,  and  that  the  defendant  fitHed  to  cot 
and  fnniish  to  petitioner  the  cross-tieB  con- 
tracted for,  that  the  plaintiff  performed  all  of 
its  obligations  under  tiie  contract,  and  that  by 
reascm  of  the  breaches  by  defendant  as  set  out, 
the  latter  damaged  the  plaintiff  in  a  certain  snm 
prayed  for,  a  cause  of  action  was  set  out  and 
the  petltiM  was  good  against  die  general  and 
specCal  demurrers  interposed. 


Error  from  City  Court  of  Darlen; 
l^son,  Jndge. 


a  H. 
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Action  between  the  Uclntoflih  Land  *  Tint 
ber  Company  and  F.  L.  Ifiddletim.  Jndgmeiit 
for  tbe  latter,  and  tbe  tmaer  tnings  error. 

Beversed. 

Edwin  A.  Cohen,  of  Sarannah,  for  plain- 
tiff In  error. 

W.  B.  Stubba,  of  Savannali,  for  defendant 
In  error. 

STEPHENS,  J.   Jndgnieiit  zerened. 
JENKINS,  P.  Jt  and  SMTCH,  X,  ooneur. 


(24  Ga.  App.  T&8) 

PAUIiK  et  aL  T.  BBBRISN  OOUNTX  at  aL 
(Na  10902.) 

(Ooart  ei  Appeals  of  Georsria,  DiTUon  No^  2. 

(BvUabm     Oa  OlMirtJ 

1.  OouBTB  <8=:»488(1)— TB&nsraB  or  oabi  nou 

SUFBEUE  OOUBT  TO  COUET  OF  AnPEAU  CON- 

mruns  HOLonra  that  vo  oonanrunoHAi. 

QUasnOK  IB  IK  vol. VXD. 

The  tranafer  of  this  caaa  to  this  coort  by 
tlie  Sopreme  Coort  Is  cqnivalont  to  a  bidding 
that  no  ctmstituticHial  question  Is  Involved. 

2.  OoNTIlfTTANOB  «3»7,  9  — RBTDBAX.  WITHZH 
DISCKETIOH  or  TSIAL  OOUBn. 

The  trial  Jndgs  did  not  abuse  bis  discretion 
in  overruling  the  motion  for  a  coutlsuance. 

8.  Countie:8  <Ss>178  —  Judge  ot  bufebica 
cottbt  ca.nnot  vaudatx  bonos  ih  amotutt 
othkb  than  that  voted, 
Where  the  commisBioners  of  roads  and  reve- 
nues of  a  county  notify,  by  advertiaement  in  a 
newspaper  for  SO  days,  the  qualified  voters  of 
tliat  county  th^t  a  bond  election  will  be  had 
on  a  fixed  date,  to  detumlua  whether  or  not 
the  county  sbsll  lasoe  bonds  in  the  warn  of 
000.000,  and  tbe  taxpayers  by  tbeir  vote  au- 
thorize the  issue  of  this  sum  in  bonds^  the  Judge 
of  the  superior  court  has  no  authority  to  vaU- 
datCf  upon  the  request  of  tbe  commissiooerB 
and  over  the  objeetion  of  a  numbn  of  tsxpayers, 
bonds  in  tbe  sum  of  9350;00a 

Error  from  Superior  Court,  Berrien  OOQn- 
ty;  W.  Si.  Thomas,  Judge. 

Proceedings  by  tbe  State  against  Berrien 
County,  wherein  J.  J.  Paulk  and  others  in- 
tervened. A  postpononent  bearing  was  de- 
nied, and  intoToiers  bring  error.  Beversed. 

The  state  of  Georgia  filed  a  petition  against 
Berrien  county,  praying  that  the  county  show 
cause  why  an  issue  of  $500,000  "road  bonds," 
alleged  to  have  bera  duly  authorized  by  the 
voters  of  the  county,  should  not  be  conflrmea 
and  validated.  The  county  filed  an  answer, 
alleging  that  Its  assessed  value  of  taxable 
property  was  insutfitdent  to  authorize  the 
amount  of  bonds  which  had  been  voted  on  by 
the  people,  and  that  the  commissioners  de- 


sired to  Issue  only  (360,000  In  bottd%  and 
^ayed  that  the  court  pass  an  order  confirm- 
ing and  validating  bonds  in  thla  sum.  At  the 
hearing  tlie  plalntUEs  in  errw,  taxpayers  of 
said  county,  Intervened  and  -mm  made  par- 
ties along  with  tbe  county.  Tbe  tntervwera, 
Uirongh  their  oounael,  recioeated  a  posttmis- 
ment  of  the  hearing,  whldh  request  was  de- 
nied by  the  court,  and  that  ruling  Is  now  com- 
plained of.  They  then  filed  an  answer,  attadc- 
Ing  the  lesallty  of  tbe  electbm,  and  denying 
Ibe  antbod^  at  tbe  court  to  oonfiim  and 
validate  tbe  bonds  In  an  amonnt  otber  ttiaa 
the  amount  voted  upon.  The  ooort,  after 
bearing  evidence,  passed  an  order  oon  firm- 
ing and  ralidattng  bonds  In  tbe  BDm  ot 
$80(^000,  as  prayed  by  Ibe  conntr  antborltleik 
To  tbis  order  the  Interveners  doly  fUed  ttaalr 
bill  of  exceptions. 

Quincey  &  Rice,  of  Odlla,  tor  plain  tiffs  in 

error. 

CUfford  E.  Hay,  SoL  Gen.,  o£  ThomasvUl^ 
J.  D.  Lovett,  StA.  0«u,  and  W.  IX  Bale,  boOi 
of  Nashville,  and  King  ft  Spalding;  of  Allan- 
ta,  for  daCendants  In  error. 

SMITH,  J.  (after  statiEng  flute  as 
above).  [11  I.  The  transfer  <tf  tbls  case  to 

this  court  by  the  Supreme  Court  Is  e^nln- 
lait  to  a  holding  that  no  constitutional  qoes- 
tion  Is  involved. 

[I]  2.  The  trial  court,  In  paadng  upon  0ie 
motion  for  a  continuance,  probably  and  rl^t- 
ly  took  tbe  view  that  this  case  affected,  not 
only  the  several  Inturrawra,  bat  all  the  tax- 
payers of  tbe  county ;  kdA,  It  tiVBeutagtroin 
the  motion  and  the  subsequent  evidence  that 
tile  Intervenoa  wen  propetly  notlfled  t^^  ad- 
vertlsament  at  tbe  time  set  fw  the  bearing, 
and  had  collected  all  of  their  testimony  and 
witnesses,  and  were  as  well  prepared  for  trial 
as  they  wonld  have  been  at  a  later  dats^  Uiere 
was  no  abuse  of  discretion  in  overruling  the 
motion  to  c(Hitlnii&  Tbe  mere  ftct  that  the 
Bolldtm  genial,  tbe  county  attcnrney,  and 
counsel  for  the  interveners  had  agreed  that 
the  case  be  continued  Is  enUr^  Insnffldent, 
In  the  absoice  of  any  iqtproval  by  tbe  Jadge 
of  snch  an  agreaaeat,  to  diange  onr  ndlng. 
ClvU  Code  (1910),  |  6724. 

[3]  8.  Section  440  of  the  (^vil  Code  pro- 
vides  that  30  days'  notice  of  a  IMXid  electl<»i 
shall  be  given  in  tbe  newspaper  In  wbldi  tbe 
sherlfTs  advertlsemoits  for  tbe  ooonty  are 
published,  notlQring  the  quallfled  voters  that 
on  a  day  named  an  election  will  be  hAA  to 
determine  whether  bonds  shall  be  Issued  by 
the  county.  Thia  section  oiHiclndes  with  tbe 
statanfflit  that  nld  notice  "shall  specify 
what  amount  of  bonds  are  to  be  Issued,  for 
what  purpose,  what  Interest  Chey  are  to 
bear,  how  much  principal  and  Interest  to  be 
paid  annoally,  and  when  to  be  fully  paid  ott." 
It  is  well  setOed  that  ttese  provltfons  are 
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mandatory  and  most  be  strictly  complied 
wIOl  "Wben  a  omuty  or  monlciiMUly  im- 
dertakes  to  Incnr  a  d^t,  and  tax  pec^e 
for  the  parpoee  of  paying  tbB  taitenst  and 
principal  of  that  ddtt,  they  moat  cotavij  vitta 
the  law  ttrietli/.  (Italics  ours.]  Not  does 
It  matter  with  bow  great  a  unanimity  the 
action  of  the  mayor  and  council  is  approved 
by  t2ie  people,  still,  if  there  are  four  tax- 
payers, or  even  one,  objecting  to  Incurring 
the  debt,  be  or  ttiey  have  a  right  to  appeal  to 
the  courts  to  prevent  tlie  UI^l  Issnance  of 
bonds  as  evidence  of  that  d^t"  Bow  en  v. 
Greensboro,  79  Oa.  700,  714,  ns.  4  S.  a  159, 
162.  That  ruling  was  followed  in  the  case 
of  Olty  of  Dawson  v.  Waterw<ft-ks  Oo,  106 
Ga.  732,  32  S.  EI  921,  where  it  was  held : 

"The  policy  of  the  Constltation  is  against 
the  incurring  of  municipal  debts,  and  therefore 
the  cooatitQtional  i^oviaion  prescribing  the  man- 
ner in  which  debts  must  be  Incurred  is  to  be 
-strictly  construed.  It  has  been  the  anlform  rul- 
ing of  this  court  that,  not  only  the  constitution- 
al provision  must  bo  strictly  oonstroed,  but 
that  tbe  act  of  the  GeoMal  Aasemhiy,  prMcrib- 
ing  the  manner  in  which  aa  election  shall  be 
held  <n  the  questioa  of  bonded  indebtedness, 
shall  be  also  s&rlctly  cMistnted.*' 

See  numerous  cases  th«re  dted  in  su[^rt 
«f '  tblB  statemoit  In  tbe  case  of  Smith  v. 
Dublin,  113  Ga.  833,  39  8.  a  327.  the  Stu>reme 
Court  held  ttiat  a  bond  election  notice  which 
■did  not  state  the  exact  amount  to  be  used 
for  several  designated  purposes  was  insuttl- 
duit  at  law.  The  notice  under  review  in 
that  case  contained  these  words: 

"Said  bonds  to  be  known  as  Miool  and  dty 
Improvement  bonds,'  and  to  bs  issued  to  13»  ag- 
gregate  araoont  of  |2S,000;  In  dwomtnations  of 
from  $1,00(>  to  $5,000  eadi,  ss  purchasers  may 

desire,  and  not  more  than  $20,000  of  tbe  amount 
realized  therefrom  to  be  used  for  the  purpose  of 
building  and  erecting  a  scboolhouse,  and  not 
more  than  $6,000  for  the  puriiofle  of  enlarging 
and  improring  the  light  and  water  plant  of  said 
city,  and  the  surplus,  If  any,  to  be  used  by 
the  mayor  and  coonoU  in  spch  othev  manner  as 
they  may  see  fit" 

Clearly,  fberefcwe,  under  tbe  aettled  law 
of  oar  state,  bad  the  commlsstoners  of  Ber- 
rien county  passed  a  ree(4ution  submitting 
to  tbe  voters  of  the  county  tta»  qoestlon  as  to 
whether  or  not  bonds  In  an  amount  not  ex- 
ceeding $500,000  should  be  issued,  such  a 
notloe  would  hav«  been  Invalid.  Ilils  being 
true.  It  foHows  aa  a  natural  ooniduslcHi  that 
where  voters  have  authorized  the  Issuance  of 
9DOO,000  in  bonds,  nelQier  the  ctKnmlsslonera 
nor  the  Judge  of  tbe  superior  court  has  any 
right  to  determine  that  a  lesser  amount  shall 
be  cooflrmed  and  validated.  To  iUoetrate, 
suppose  the  conunlsslcMiera  should  decide  to 
build  a  concrete  dike  or  levee  100  feet  hl^ 
In  order  to  prevent  tbe  overflow  of  a  nearby 
rivw,  wfaldi  project  wooldt  of  oourse^  be  of 


nnlimitad  benefit  to  the  pubUc  Competent 
eogineers  advise  that  the  construction  ct  such 
a  dike  will  cost  $100,000^  and  it  la  proposed 
by  the  onnmlsslonm  to  tbe  taxpayos  that 
$10(^000  In  bonds  be  Issued  for  construction. 
The  taxpayers  at  an  election  duly  advertised 
and  held  authorize  the  issnance  of  $100,000 
in  b<md8  for  the  purpose  Intended.  After  the 
election'  and  before  the  validation  of  the 
bonds  the  commissioners  determine  that  they 
will  build  a  crude  bride  structure  only  10 
feet  high,  and  consequently  entirely  inade* 
quat9  to  withstand  the  pressure  of  the  stream 
during  the  rainy  seasons ;  and  of  their  own 
volltirai  tb^  ask  Oia  court  to  validate  only 
$5,000  of  bonds.  Sur^,  the  OHnmlasloneni 
are  not  vested  with  any  sudi  rigjit  or  dlscre- 
tl<m.  Otherwise,  It  would  be  legally  sufllclent 
to  advertise  a  bond  issue  not  to  exceed  a 
certain  amount,  and  theSi  permit  the  ocmimls- 
aioners  to  fix  the  amount  This  tb»  Suprone 
Court  has  repeatedly  held  cannot  be  done. 
Smith  V.  Dublin,  supra. 

After  a  careful  examination  of  the  books 
we  bave  been  unable  to  find  any  case  In 
QeorgfA  adjudicating  tbe  exact^uestl^m  now 
under  comdderatlon.  In  making  this  atate- 
ment  we  are  not  unaware  of  tbe  case  of  HeU- 
bron  V.  Cuthbert,  96  Ga..  812,  817,  23  S.  ■. 
206,  207,  where  Justice  Lumpkin  said: 

"It  was  Insisted  In  the  argument  ftv  the 
plalntUb  In  enw  that  the  pubUshed  notice  ot 
the  deetimi  to  be  beld  In  Ctathbert  fbr  tbe  pur- 
poae  stated  vedflsd  a  larger  amount  d  bwds 
than  the  raunidpal  autiiorltles  ooold  oonstttu- 
tlonally  Issue  In  any  event.  Be  this  «s  it  may, 
the  petition  for  Injonedon  presented  no  sack  ob- 
jection  as  this  to  the  legality  of  the  notice;  and 
therefor©,  even  if  tiie  pn^iosed  Issae  of  bonds 
as  stated  in  the  notice  would  bave  been  greater 
than  tbe  Constitution  authiKices,  the  trial  Judge 
was  not,  for  this  reason,  necessarily  constrained 
to  grant  an  Injunction  restraining  tbe  lasne  of 
bonds  to  a  leaaw  amoont  and  undoubtedly  witli* 
in  the  constitutional  UmlL  If  the  poM  intitt- 
ed  upon  Aers  wof  mmitoriout,  U  ouffki  to 
&ee»  fltode  In  the  petUtom  prstenM  to  Oo  <ridl 
tuigt,"   (Italics  ous). 

This  quotation  clearly  shows  that  tbe  point 
made  in  the  jM-esent  case  was  not  made,  and 
consequently  not  decided,  In  that  case.  Also, 
the  facts  in  that  cass  are  deariy  distinguish- 
able tnm  the  facts  In  mia  caa&  In  tlut 
case  an  injunction  was  souglit  after  a  solemn 
Judgment  bad  been  recdwed  valldatinc  tbe 
bonds,  whereas  In  this  case  the  plalntUft  in 
error  Intervened  at  the  proper  time  and  be- 
fore any  Judgment  was  had  validating  the 
bonds. 

This  is  not  a  case  where  tbe  rights 
of  a  bona  fide  holder  bave  become  InnAved, 
and  it  might  not  be  amiss  to  state  in  ciwclur 
slon  that  where  proceedings  are  brought  to 
prevent  the  issuance  of  bonds,  tbe  law  will 
be  nwie  strictly  constmed  than  where  bonds 
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have  already  beea  Issned  and  liaTe  paaaed 
Into  the  taandB  ot  bona  fide  imrduiaefS. 
Jnd^ent  reversed. 

JENKINS,   P.         •na  STBPHJBN8, 
ooncDF. 


(24  Gr.  App.  762) 

fimNBNT  HOUSEHOLD  OV  OOLUMBIAH 
WOODBfBN  T.  BPPBS.  (No.  10292.) 

(Court  of  Aroeala  of  Oeorsia,  Dirfaion  No.  2, 
Vek  10;  1920.) 

(BytUbm  »y  fKe  CovrtJ 

1.  IlfSUBAHCK  ^719(1)— AnOPriON  OF  AUND- 

HERTS  TO  oomnxTDTioEr  oa  BT-LAwa  or  nus 

TKBITAL  OSDBB  OAITKOT  DBRAT  BUVSTANTUL 

nsTBs  mron  rra  ocBimcATK. 
A  fraternal  benefldal  wder,  hy  the  adop- 
dCHi  of  atoendmeQta  to  Ita  oonatitutio&  or  br- 
lawa,  cannot  defeat  at  abridge  essentlBl  and 
substantial  rights  created  by  a  coTeuant  pre- 
vioody  eatered  into  in  a  certificate  of  iaaiuv 
ance  Issued  by  it.  And  this  is  true  despite  the 
coTeoant  hold^a  agreetnoit  to  a  stipulation  in 
the  corraant  tlkat  the  certificate  was  accepted 
by  bim  mbjece  to  tin  laws  of  tiia  order  then  of 
fores  tx  wbicb  mi^t  tfaareaftsr  be  enacted. 

2.  iMsuaAHCK  «=>719(1)  —  CranncATi  peo- 

TISIOK  THAT  FBOPOBTIOnAIK  PABT  WILL  BE 
PAID  AS  AQCXDBITT  BBKKIIT  CBEATK8  StTB' 
nAIITXAX.  BXOBT  HOT  BUBJEOT  TO  OHAITOB  BT 
AMBHDiailT  a*  OOiraiXTDTIOlt  OB  BY-LAWS. 

▲  jHOTiakn  in  die  certificate  that  a  certain 
proiKHrtloDate  part  of  the  ralne  of  the  coTcnant 
will  be  paid  to  tiie  assored  as  an  accident  bene- 
fit creates  an  sssontial  and  substantial  right  in 
the  aesored ;  and  a  reduction  of  this  b«iefit  by 
a  subseqaent  change  in  the  constitution  or  by- 
laws uf  the  order  is  such  a  material  change  in 
the  cutiAcate  as  defeats  or  abridges  this  right. 

3.  Insubanck  4=>719(1)— Tdtubb  chahobs  in 

BT-LAW8  WILL  BB  OONSTBTTBD  AB  PBOBPBO- 

TIVE. 

Tbougb  a  member  of  an  order  in  bis  otlg^ 
inal  covenant  or  certificate  agrees  to  be  bound 
by  future  changes  in  the  by-laws,  an  alteration 
made  subsequently  to  issuance  of  covenaDt  will 
be  giveu  a  prospectiTe  opnation,  in  the  absence 
of  a  dear  intent  tbM  it  shall  operate  retroqMe> 
tively. 

4.  OVBBBULINO  or  CKSTIOBABI. 

The  judge  of  the  superior  court  did  not  err 
In  overruling  the  certierarL 

Error  from  Superior  Ooart,  Pnltoa  Comi- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  E.  B.  Eppes  against  the  Emi- 
nent Hous^old  of  Columbian  Woodmen  to 
recover  pr^lmns  paid  on  a  certificate  and 
interest  Judgment  In  the  municipal  court 
of  Atlanta  for  plaintiflF,  certiorari  overmled, 
and  defendant  brings  error.  Affirmed. 


Brewster,  Howell  &  Heyman,  and  Mark 
Holding,  all  of  Atlanta,  for  idalntlff  in  error. 

Branch  ft  Howard,  cf  Atlanta,  for  defend- 
ant  In  «rror. 

STEPHENS.  J.  This  was  a  salt  inatltated 
in  the  municipal  court  of  Atlanta  in  October. 
1918,  by  a  policy  or  "covenant"  h<rfder 
against  the  above-sl7led  fraternal  beneficial 
association  to  recover  premiums  paid  by  him 
upon  a  certificate  of  insurance  issued  to  bim 
in  January.  1909,  and  for  interest  np(Mi  each 
payment,  and  was  based  upon  a  breach  of 
the  contract  by  the  insurer  through  a  large 
Increase  in  the  rate  of  premium  d^nanded 
and  a  decrease  in  certain  substantial  t)ene- 
fits  under  the  certificate  or  "covraanL" 

[1,2]  A  prlndpal  and  snbatantial  ^emoit 
of  the  contract  of  insurance  here  InvolTed 
was  its  feature  of  accident  iHotectloo, 
wherein  the  assured  was  protected  against 
the  loss  of  one  or  both  eyes.  If  both  eyes 
were  lost,  then  the  full  accumulated  value 
of  the  covenant  would  be  paid  to  him  at 
once,  in  certain  periodical  installments.  If 
one  eye  was  destroyed,  one  half  of  the  then 
accumulative  value  of  the  coTenant  was  pay- 
able to  the  assured;  the  remainder  oft  the 
policy  being  payable  to  bis  estate  npcm  his 
death. 

The  attmpt  of  the  defendant  fraternal 
order  to  continue  the  covenant  of  insurance 
in  force,  at  the  increased  rate,  conditl(HiaIly 
uptm  a  reduction  in  the  material  acddent 
benef  t  to  the  covenant  holder,  among  other 
benefits,  of  one-quarter  of  its  cumulative 
value,  up<«  the  loss  of  one  eye,  amounted  to 
a  reimdiatlw  of  a  main  and  substantial  de- 
ment of  the  insurance 'contonplated  in  the 
contract,  and  not  merely  the  avoidance  of  a 
collateral  or  Incidoitai  benefit.  The  cumula- 
tive value  of  the  covenant  at  the  time  of  this 
action  taken  by  the  order  was  $5,000.  Half 
of  this  amount,  or  $2,600,  must  be  consid- 
ered a  very  substantial  part  of  the  consid- 
eration, and  a  SO  per  cent,  reduction  of  this 
amount,  to  be  paid  the  assured  up<Mi  the 
contingency  of  the  destnictlon  of  one  of  bis 
eyes,  would  necessarily  be  a  great  impair- 
ment <tf  the  insurance  rmtemplated  In  the 
original  contract  The  contoition  of  the  In- 
surance company  that  there  was  no  reduc- 
tion in  the  beoeflt  to  the  covenant  holder, 
but  that  there  was  only  a  change  In  the  meth- 
od of  payment,  and  that  the  full  benefit 
wonld  be  paid,  the  only  change  being  that  a 
part  of  such  benefit  wonld  be  paid  in  In* 
stallments  and  the  balance  would  be  defer- 
red until  the  death  of  the  assured,  is  unten- 
able. To  assert  that  under  the  policy  as 
changed,  part  of  the  ben^t  was  only  defer- 
red until  the  death  of  the  assured  is  only 
another  way  of  asserting  that  the  benefit 
has  been  reduced. 

It  follows  that,  the  defendant  havmg  re- 
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padlated  Its  contract  as  to  a  principal  ele- 
ment of  Insnrance  provided  therein,  the 
plaintiff  was  entitled  to  recoTer  the  amounts 
paid  In  by  him  as  premiums,  with  Interest 
thereon  from  the  time  that  each  was  paid. 
Supreme  CoxmcU,  A.  L.  of  H.  v.  Jordan,  117 
Ga.  808,  45  S.  E.  33  (1),  and  authorities  cited. 
This  holding  is  not  in  conflict  with  the  de- 
cision in  Farrow  r.  State  Mutual  Life  Ins. 
Co.,  22  Ga.  App.  540,  96  S.  B.  446.  See,  in 
this  connection,  L.  R.  A.  1917E,  1039,  note; 
1  Bacon  on  Llfe.&  Accident  Insurance  (4th 
Bd.)  420,  S  234,  and  authorities  cited. 

[3]  Even  though  the  member  of  the  order, 
tn  his  original  coTenant,  agrees  to  be  hound 
by  future  changes  in  the  by-laws,  an  altera- 
tion made  subsequent  to  the  lasuance  of  the 
covenant  will  be  given  prospective  operation, 
in-  the  absoice  of  a  clear  intent  that  It  shall 
operate  retrospectively.  Civil  Code  (1910), 
I  6;  Ancient  Order  United  Workmen  v. 
Brown,  112  Ga.  545,  87  S.  E.  890  (2) ;  Sever- 
^gn  damp,  etc,  v.  Thornton,  115  Ga.  798, 
800,  801,  42  S.  E.  286  ;  29  Oyc.  72,  note  60. 

Since  the  ruling  above  Is  controlling  in 
tlie  case,  it  is  unnecessary  to  pass  upon  the 
right  of  the  deffflidant  order  to  increase  the 
premium  rates  to  preserve  the  life  of  the 
order  and  to  cranply  with  the  provisions  of 
the  act  of  1014  (Ga.  Laws  1914,  p.  99,  Park's 
Ann.  Code,  IS  2564q,  25d4w,  2564x). 

[4]  The  evidence  authorized  the  verdict, 
and  the  judge  of  the  anperlor  court  did  not 
err  In  overruling  the  cwtlorarl 

Jadgm^  aflSnued. 

JENKINS.  P.  J.,  and  SMITH,  J.,  concur. 


(24  Qa.  App,  W)       ■     --  ' 

NATIONAL  SUBETT  GO.  v.  CITT  OF  AT- 
LANTA   (No,  10633.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  7,  1^  Adhered  to  on  Be* 
hearing  Feb.  23,  1920.) 

(Bynabiu  by  the  Court.) 

1.  CONTBACTS  «=»10(4>— AOBKnOENT  BINDIITO 
ONLY  OKE  PABTT  IS  KUDUM  PAOTUU. 

An  instramflit  in  writing  purporting  to  be 
A  bilateral  ctmtract,  as  set  out  In  the  first 
count  o(  the  petition,  whc^ln  only  (me  of  the 
parties  promises  to  perform,  there  being  no  ob- 
lisation  on  the  part  of  the  other  party,  lacki 
mutnali^  and  is  a  nudum  pactum. 

2.  MuniczPAi.  coBPouTioira  «»244(^— Uhi- 

Z^ATBEAI,  AGUEMBNT  TO  FUKNISH  OOAI.  BK- 
COKKS  BINDING  ON  OITT'B  AOCEPTANCB. 

The  promiae,  however,  may  be  regarded  aa 
an  offer  to  contract,  and  when  accepted  before 
withdrawal,  as  set  out  in  Uie  second  count  of 
the  petition,  it  t)ecome8  a  binding  contract,  and 
«  failure  afterwards  to  jwrfbrm  the  promise  is 
«  breach  of  tlie  contract. 

3.  Mdvicifai.  coBPoaATioNS  €=>245  —  Bono 

TO  BECUBE  DNII^TEBAL  CONTBACT  BINOINO 
17PON   ACCEPTANCE  OF  CONTBACT  BT  CITT. 

Where,  at  the  time  of  the  ezecutiMi  of  such 
an  instrnment;  a  bmid  referring  to  it  as  a  "con- 


tractf  and  guaranteeing  perfonnante  of  tlia 
promise  of  the  first  par^  ia  executed,  and  at  a 
Bubaequent  time  the  offer  of  the  ptoclIbot  Is  ac* 
cepted  by  the  other  partTt  the  bond  shonld  be 
conBtmed  as  guaranteeing  the  performance  of 
the  contract  completed  by  such  acceptance,  and 
a  subsequent  failure  to  perform  would  con- 
stitute  a  breach  of  the  bond. 

4.  Municipal  c»BPOBATione  4=»24S— Fxn- 

TION  IN  SUIT  ON  CONTBAOTOB'S  BOND  NEED 
NOT  NEOATIVB  VIOLATION  OF  OEBT  ZJMIT. 
In  a  suit  by  a  municipal  corporation  to 
recover  for  a  breach  of  a  h<md  guaranteeing  the 
performance  by  a  third  party  of  a  contract  with 
the  municipality,  it  is  not  necessary  for  the 
petition  to  allege  a  compliance  by  the  city  with 
the  constitutional  provision  governing  the  cre- 
ation ot  an  indebtedness  by  counties  and  mn- 
nicipalidea  c(xitained  in  articU  7,  section  7, 
paragraph  1,  of  the  Constitution  of  Georgia. 

5.  Municipal  oobporationb  4=»265— Bond 

VAUDATBD  BT  OIFT'S  AOCXFTANGB  TALIDA:^ 
BD  CONTBACT. 

The  present  ease  being  an  action  ^alnat 
the  sure^  on  such  a  bond,  and  It  appearing 
that  a  cause  of  action  waa  set  out  in  the.Beo- 
ond  .count  of  the  petition,  the  court  did  not  err 

in  overruling  the  demurrer. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Acti(m  by  the  City  of  Atlanta  against  the 
National  Surety  Company.  Judgment  for 
plalntm^  and  defendant  IningB  vmx.  At- 
firmed. 

The  clt7  of  Atlanta  bKonght  mlt  against 
the  National  Surety  Company,  allying  a 
breadi  on  the  part  of  the  defmdant  as  gnar^ 
antor  upoa  a  bond  guarantetfng  to  Che  plain- 
tiff the  performance  of  certain  obligations 
assumed  by  Oie  TraneaBee  A  fioutheagtem 
Coal  Company  under  an  alleged  contract  be- 
tween the  cold  company  and  the  dty  at  At 
lanta,  whereby  the  coal  company  promised 
to  furnish  and  deliver  to  the  dty  of  AUanta 
coal  In  certain  carload  qnantltleB  at  oartaln 
Interrala  during  a  period  of  12  montha.  Tba 
alleged  contract  provided  that  the  coal  com- 
pany would  furnish  the  coal  upon  ^orden  of 
a  designated  officer  of  tho  dty,  and  contain- 
ed a  proviatoa  aa  followa: 

"After  a.  verbal  ot  written  notios  to  snspend 
deliveries  under  this  contract,  a  farther  notice 
may  be  served  in  writing  to  suspend  deliveries 
ot  coal,  and  the  wiU  be  at  liberty  to  re- 
fuse to  accept  any  coal  delivered  aftn  forty- 
eight  hours  from  date  «f  sudi  written  notice.** 

The  petition  set  oat  the  bond  and  the  al- 
leged MKitract  between  the  coal  company  and 
the  dty,  which  was  executed  by  both  parties, 
and  alleged  a  failure  upon  the  part  of  the 
coal  company  to  carry  out  its  promises  and 
undertakings  therein  contained,  and  that  by 
reason  of  such  failure  the  defendant  breach- 
ed the  bond  sued  on,  to  the  damage  of  the 
plaintiff.  The  petition  contained  two  counts. 
The  first  count  alleged  the  existence  of  a 
contract  between  the  coal  company  and  the 
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of  Atlanta  b7  the  terms  of  which  the 
coal  company  was  obligated  to  fnnilsh  coal 
to  the  city  of  Atlanta  as  above  stated,  and 
alleged  a  breach  of  the  same  by  reason  of 
the  failure  on  tiie  part  of  the  coal  company 
to  perform,  to  the  damage  of  the  dty,  there- 
by oonstltiitlng  a  breach  of  the  bond.  The 
sectmd  count  alleged  written  communlcatlonB 
from  the  dty  to  the  coal  onnpany  from  time 
to  time  throughout  the  year*  ordering  coal  In 
piecemeal  lots,  In- accordance  with  the  prom- 
ises and  'OUigatlonB  of  the  coal  company  as 
ooatalned  In  the  alleged  ccmtract,  end  also 
the  r^osal  and  failure  on  the  part  of  the 
coal  company  to  furnish  coal  in  compliance 
wltii  sudi  orders  to  the  damage  of  the  dty, 
therein  cmstltutlng  a  breach  of  the  bond. 
The  defendant  demurred  to  the  petition,  np- 
oa  the  ground  that  the  alleged  contract  at- 
tadied  thereto  was  void  for  want  of  coilsld- 
eratiim,  that  it  was  lacking  In  mutuality, 
and  fixed  no  binding  oUigation  upon  the 
dtr*  and,  there  bdng  no  contract  to  be  per- 
formed, there  appeared  no  breadi  of  the 
bond,  which  had  been  given  to  secure  the 
performance  of  a  contract  whidi  did  not  ex- 
ist^ and  that  the  petition  failed  generally  to 
set  out  a  cause  of  action. 

LltQe,  FoweU,  Smith  &  Goldstein,  of  At- 
lanta, for  plalntlfT  in  error. 

Jas.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  defendant  In  error, 

STEPHENS,  J.  (after  stating  the  facts  as 
al)0Te>.  Was  there  a  contract  between  the 
parties  as  set  out  ta  either  count  of  the  peti- 
tion? If  there  was  no  contract,  there  was  no 
breach  of  the  bond  given  to  guarantee  the 
performance  of  the  contract. 

[1]  1.  The  all^^ed  contract  which  was  at- 
tadied  to  the  petlticm  contained  certain 
promises  and  obllgatitms  on  the  part  of  the 
coal  company,  but  did  not  contain  any  ex- 
ecuted consideratlrat  or  promise  or  under- 
taking on  the  part  ot  the  dty.  It  purported 
to  be  a  Ulateral  contract;  1.  e.,  a  contract 
executory  on  both  sldea  The  dty  not  being 
obligated  to  the  performance  of  any  promise, 
and  there  being  no  mutual  promises  as  a 
consideratioa  for  each  other,  the  alleged  con- 
tract is  lacking  In  mutuality  and  therefmre 
void.  After  redtlng  that  the  dty  of  Atlanta 
liad  accepted  a  bid  ctf  the  coal  company  to 
funilsh  coal  to  the  dly,  which  bid  was  at- 
tached  to  the  instrument  as  an  exhibit^  and 
omtained  promises  by  the  coal  company  only 
and  the  terms  upon  which  the  coal  omipany 
would  for  a  period  of  one  year  furnish  coal 
to  the  dty  of  Atlanta,  the  instrument  pro- 
vided: 

"That  for  and  In  ccmsideratitHi  at  the  prom- 
ises and  the  acceptance  of  the  Ud  of  said  con- 
tractor by  said  dty,  as  aI)ove  set  out,  and  in 
eotislderatioo  of  the  promise  on  the  part  of  the 
4aid  dty  to  psy  said  contractor  the  sum  of 


(2.50  per  ton,  said  Tennessee  ft  Soatiiesstem 
C!oal  Company,  contractor  aforesaid, '  hmibj 
agrees  as  follows." 

There  is  then  set  out  the  promises  of  the 
Tennessee  &  Southeastern  Coal  Company  and 
the  terms  and  conditions  under  which  it  will 
furnish  coal  to  the  dty  of  Atlanta,  subject 
to  certain  directions  as  to  quantities  and 
times  of  delivery  by  the  dty.  Nowhere 
therein  does  the  dty  obligate  itself  to  take 
the  coal  or  any  part  ther^f.  The  past  ac- 
ceptance of  the  bid  by  the  city,  and  the  prom- 
ise on  the  part  of  the  dty  to  pay  for  the 
coal  at  so  much  per  ton,  recited  as  a  consid- 
eration for  the  promise  of  the  coal  company, 
cannot  be  regarded  .as  a  couEdderatlon.  A 
past  consideration  or  an  existing  contractual 
obligation  between  the  parties  generally  does 
not  support  a  promise.  The  stipulation  that 
the  dty  agrees  to  pay  so  much  per  ton  for 
the  coal  which  it  orders  does  not  obligate  the 
city  to  take  any  coal  or  to  pay  for  any  coal 
except  that  which  it  does  order.  The  dty 
not  being  bound  to  order  or  acc^t  any  coal, 
both  parties  were  not  bound,  and  there  was 
no  contract  as  set  out  in  the  first  count  of 
the  petition. 

[2]  2.  The  promises  and  undertakings  of 
the  coal  company  most  therefore  be  consid- 
ered as  amounting  only  to  an  offer  by  the 
coal  company  to  ocmtract  with  the  dty, 
which  promises  and  undertakings  would  be- 
come binding  as  a  ccmtract  between  the  par- 
ties only  upon  acceptance  by  the  dty.  There 
being,  as  a  part  and  condition  of  the  offer, 
a  provision  allowing  the  dty  to  suspoid  de- 
liveries of  coal,  the  action  of  the  dty  In  or- 
dering coal  under  the  terms  of  the  offer  in 
installments  from  time  to  time,  without  at 
once  in  the  be^nnlng  obligating  itself  to 
make  further  orders,  amounted  to- an  accept- 
ance of  the  otter  at  the  coal  company,  wbidi 
action  by  the  dty  created  a  blndli^  contract 
with  the  coal  company  respecting  the  coal 
actually  ordered  by  the  city.  The  right  of 
the  dty  to  suspend  deliveries  of  coal  did  not 
aK>ly  to  any  order  for  coal  made  by  the  dty 
when  delivered  by  the  coal  company  before 
the  expiration  of  48  hours  fr«n  the  data  of 
notice  by  the  dty  to  the  coal  company  to 
susprad  deliveries.  The  dty  therefore  lie- 
came  bound  for  all  coal  which  It  actually  or- 
dered under  the  terms  of  the  offer,  and  could 
not  rdleve  itself  of  such  obllgatlim  any 
notice  to  the  coal  company  to  snsqpend  the 
delivery  of  the  coal  so  ordered  unless  the 
coal  company  delayed  the  ddlvecy  until  aft- 
er 48  hours  from  the  date  of  notice  to  it  by 
t&e  dty  to  snsp^id  the  delivery.  Both  par- 
ties therefore  became  bound  as  respects  or- 
ders actually  made  by  the  dty;  tlie  coal 
company  being  bound  to  make,  and  the 
being  bound  to  accept,  ddiveiles.  There  was 
therefore  a  contract  as  set  oat  in  the  weconA 
count  of  the  petition,  and  it  follows  that  ttw 
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failure  of  the  coal  company  to  make  d^T- 
eries  of  coal  actually  ordered  by  the  dty 
constltnted  a  breach  of  thla  contract,  for 
which  the  coal  company  waa  liable  to  the 
dty  in  damagea. 

[3]  3.  Properly  constrned,  the  bond  exa- 
cuted  by  the  coal  company  with  the  defend- 
ant, the  National  Surety  Company,  as  sure- 
ty, guarantees  to  the  dty  the  faiOiful  per- 
formance of  the  so-called  "contract"  by  the 
coal  company,  also  guaranteed  the  perform- 
ance of  whatever  contract  aroee  out  of  the 
Instrument  executed  between  the  coal  com- 
pany and  the  dty.  This  1b  true  whether 
BDch  contract  arose  immediately  upon  the  In- 
stant of  the  execution  of  the  Instrument  by 
both  parties,  or  upon  an  acceptance  after- 
wards by  the  dty  of  the  inromlses  and  under- 
takings of  the  coal  company,  coDatdwed  as 
an  offer.  There  was  no  necessity  for  any  no* 
tice  to  the  guarantor  of  acceptance  by  the 
dty  of  the  offer  of  the  coal  company,-  or  of 
the  failure  of  the  coal  company  to  perftirm. 
See  Peck  t.  Precision  Maddne  Oo^  20  Qa- 
App.  42»,  98  8.  B.  106:  Sheffield  t.  Wbitfleld, 

6  6a.  App.  762,  flS  S.  EL  SOT ;  Sanders  v.  St- 
dumm,  36  6a.  406, 409. 

[4]  IMs  being  a  suit  by  a  munldpal  corpo- 
ration to  recoTer  for  the  breach  of  a  bond 
guaranteeing  the  performance  by  a  third  par- 

7  of  a  contract  with  the  munldpality,  and 
not  being  a  suit  against  a  county  or  munici- 
pal corporation  to  recover  for  an  Indebted- 
ness due  by  a  county  or  municipal  corpora- 
tion, it  is  not  neceasfkry  for  the  petition  to 
allege  a  compliance  by  the  city  with  the  con- 
stitutional provisions  governing  the  creation 
of  an  Indebtedness  by  counties  and  municipal- 
ities, contained  in  artlde  7,  |  7,  par,  1,  of  the 
Constitution  of  Georgia  (ClvU  Code  1910,  § 
«S63). 

[E]  A  cause  of  action  for  a  breach  of  the 
bmd  was  set  out  In  the  second  count  of  the 
petition,  ^e  trial  Judge  therefore  properly 
orwroled  defendant's  demurrer. 

Judgment  Affirmed. 

BlflTH,  J.,  concurs. 

JENKINS.  P.  J.,  concors  lii  ths  judgment 


TAUilN  T.  LOGOUOnm  ENCnNEEBff 
UDT.  UFB  &  AOGXDBNT  INS. 
ASS'M.  (No.  11018.) 

(Conrt  of  Appeals  of  6eorgia,  Divldon  No.  S. 
Feb.  10.  1920.) 

(Bi^iw  br  <A«  Court.; 

InStTSAHCS  4=»C27  —  Coiab  BUITOITESS  IfOT 
WITHIN  POUCT  COVEBINa  "TOTAL  AHD  PEB- 
lUITBNT  BLINDITESa." 

Where  a  eerttficate  or  policy  of  insoranee 
Issaed  bgr  the  Loeomottve  BngiaeeE^  Mutoal 
Ufa  A  Aeddent  Ipsoraace  Association  contains 


the  following:  "Any  member  of  this  assoda* 
ti<n  *  *  *  SDstalning  the  total  or  perma- 
nent loss  of  sight  in  ime  or  both  eyes  shall  re- 
ceive the  full  amount  of  his  bisunmce.  *  *  • 
This  association  will  not  recognize  a  claim  for^ 
tbe  insurance  of  any  certificate  holder  for  im- 
paired eyesight,  but  for  total  and  pensanent 
blindnesa  only,  in  one  or  both  eyes" — and  a 
suit  is  brought  against  such  asBodation  seeking 
to  recover  for  total  and  permanent  blindness, 
the  petition  alleging  that  the  plaintiff  had  be- 
come color  blind  in  both  eyes,  under  the  terms 
of  the  policy  or  certificate  the  company  is  not 
llaUe,  as  o^or  blindness  does  not  smonnt  to 
total  and  permsnnt  blindness  within  Vb»  mean- 
ing of  the  poUoy.  Tba  court  did  not  vet  ta 
Bustainiiv  the  general  demurm  and  tHmiftnj 
the  case. 

Brrw  firom  Snperior  Omirt,  Tnlton  Oowity; 
J.     Pendletoii,  Jndge. 

Actl<m  by  6.  L  FaUln  against  tlie  LocMno-' 
dve  BDgineera*  Mntnal  tif»  A  Acddeat  In- 
surance Aasodatltm.  Judgment  Ibr  defntd- 
ant,  and  plaintUT  brings  wror.  Afllrmed. 

Mayscm  &  JtAnson,  of  AlluLti,  Cor  pifiiwtiir 
In  snor. 

Benben  B.  Anudd,  of  Atlanta,  fbr  dtfanO- 
ant  In  error. 

SUITH,  J.  Judgnunt  offlimsd. 


JENKINS* 
flOBCor. 


P.  J.,  and  8TEPUIBN8,  J., 


(M  oa.  Am.  no 
OOMBIEBGUI.  BANK  OF  JASPER  T. 

DASHER.    (No.  10689.) 

(Court  of  Appeals  of  Georgia,  Divisiasi  No.  2. 
Feb.  T,  ISaOL) 

(Bvltabut  hf  ih^  Court) 

APPUX.  AITD  EBS08  «5>1066,  1068(3)— 6iVlHa 
OP    IHAPPU0A3UB    XHSEBUOTZOM  HAJOCTDI, 

ONitT  wHm  nvt  IS  duwh  awat  nunc 

XMOW. 

Instmctiona,  even  though  preienting  cor- 
rect principles  of  law.  If  not  authorised  by  the 
pleadings  or  endence,  should  not  be  presented; 
and  if  by  so  doing  the  jury  might  reasonably 
be  drawn  away  from  the  true  issues  In  dispute, 
to  the  prejudice  of  parties,  then  and  In  such  a 
case  the  giving  in  charge  of  such  inapplicable 
prindplea  would  amount  to  reversible  error 
(Long  T.  GHlbert,  133  Oa.  601,  66  S.  E.  8M; 
Lazenby  t.  Citisens*  Bank.  20  6a.  App.  63,  S». 
02  S.  B.  891  [ffD;  but  where,  as  in  this  case, 
tbt  irrelevant  dwrgs  could  not  reasonably  be 
said  to  have  possibly  prejudiced  the  rights  of 
the  complaining  party,  and  could  not  have  mis- 
led the  jury  from  the  true  issue  involved,  and 
where,  too,  the  evidence  demanded  a  finding 
that  the  property  in  dispute  belonged  to  the 
claimant,  the  mere  fact  that  the  Judge  gave  in- 
structions as  to  what  would  be  the  lei^  effect 
in  case  the  Jsry  should  l>eliers  the  property 
was  owned  1v  t^ie  claimant  and  tlie  defendant 
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in  fi.  fa.  jolntlr  and  as  partners,  wcndd  not  an- 
thorize  setting  aside  the  verdict  as  demanded  in 
favor  of  the  claimant  See  cases  dted  In  Kncy. 
Dig.  Ga.  Beports,  voL  7,  p.  6G6(<d. 

Error  from  Gity  Coart  cC  Taldosta;  3.  Q. 
Cranford,  Judge. 

. .  Proceeding  betweoi  the  Onnmerclal  Bank 
of  Jaspw  and  J.  A.  Dasher.  Judgment  for 
the  latter,  and  Uie  former  brings  error.  Af- 
firmed. 

Dan  R.  Bruce  and  EL  K.  Wilcox,  both  of 
Valdoeta,  for  plahitur  In  error. 

Whitaker  ft  Dukes^  ot  Taldosta,  tor  defend- 
ant In  error. 

JsanCXNS,  p.  J.  Jndgmoit  afflmwd. 

STEPHSINS  and  SMIT^  JJ^  ooncor. 


(24  0*.  ^p.  746} 

BAILBT  T.  MILLBE  COUNTY.   (No.  10628.) 

(Court  of  Appeals  of  Georgia,  Dtviidm  No.  2. 
Fob.  7, 1920) 

(SvlMut  by  Oa  OomtJ 

1.  Paupkbs  4=»^REimna  ard  HAxnTAXHnve 

POOR  TABIC  IS  WITHIN  POWEBS  OF  OOUHTT. 

It  is  within  the  legltiiiiate  powerg  of  a  coon- 
ty  to  rent  a  farm  for  the  poriKMKB  of  maintain- 
ing and  working  paopers  chargeable  against  the 
county,  and  to  furnish  live  stock  and  food  prod- 
ucts neceseary  to  maintain  such  farm  and  carry 
out  such  purposes.    Civ.  Code  1910,  f  642. 

2.  OoTTHTiis  ^124(1)— Lllbeutt  sob  bbh- 

TAX,  VALUE  or  POOK  UBM  DIIDBB  VOID  OOH- 
TBAOT  STATED. 

Where  a  county,  in  the  exercise  of  such 
powers  and  for  such  .purposes,  and  acting 
through  the  propw  anthoritlies,  obtains  posses- 
sion of  land,  with  crops  growing  tiiereon,  be- 
longing to  another,  under  a  contract  of  purchase, 
which  contract  is  void  for  the  reason  that  it  is 
an  attempt  to  create  a  debt  beyond  the  consti- 
tutional power  of  the  county,  the  county  is 
nevertheless  liable  to  the  owner  of  the  land  for 
its  rental  value  for  the  time  during  which  the 
land  was  actually  occupied  and  used  by  the 
Gount7<  snd  for  die  value  of  tlie  crops  thereon 
consomed  for  the  maintenanm  of  andi  farm  and 
the  live  stock  of  the  county  necessary  for  the 
purposes  above  mentioDed,  or  other  legitimate 
county  purposes.  Butts  County  v.  Jetton 
Banking  Co..  120  Ga.  801,  807,  60  S.  E.  149,  16 
L.  R.  A.  (N.  a)  667,  121  Am.  St.  Rep.  244; 
Harris  Gonntr  v.  Brady,  115  Oa.  767,  42  S. 
E.  71  a). 

3.  Evidence  ®=>83(4)— BIahttenanob  of  poob 
fabu  pbe8uued  fob  uoiteuatx  oourtt 

PUBPOSB. 

The  petition  shows  that,  under  a  resolution 
of  the  board  coun^  commissioners  author- 
izing the  purchase  of  a  "farm  for  the  paupers 
of  said  county  and  to  furnish  food  products  to 
the  convicts  of  said  county  as  weU  as  the  live 


stock  used  in  hnHdlng  roads  hi  said  county,**  the 
county  <tf  Miller  pnrdiased  from  petiti(msr  cer- 
tain land  "to  be  used  as  a  county  farm,"  and 
went  into  possession  of  the  same,  placing  there- 
on a  caretaker  and  a  large  number  of  cattle 
and  hogs,  wliidi  consumed  the  crops  on  the 
place,  i^ich  had  belonged  to  petitioner.  A 
'*connt7  farm,**  purchased  under  a  reaolotion 
authorising  its  purdiase  for  a  Intimate  county 
purpose,  is  presumal^  purchased  for  audi  pur- 
pose; and  the  maintenance  of  the  live  stock  by  a 
county  is  presumably  for  a  legitimate  county 
purpose.  The  petition  as  amended  set  out  a 
cause  of  action  against  the  county,  and  the 
trial  Judge  erred  In  snstalnipg  tlw  general  de- 
murrer thereto. 

Brror  team  Superior  Courts  lUller  Oonniy; 
W.  Ow  Wwrlll,  Jndgek 

Action  J.  W.  BaUey  against  mUer 
County.  Judgment  for  d^aidant;  and  jAaln- 
tlff  brings  error.  Revo-sed. 

N.  U  StapletcKi,  of  Oc^nltt,  for  plalntUt  in 
errw. 

P.  D.  Bleb,  o£  Oolqnltt^  toK  detaidant  In 
error. 

STEPHENS,  X  Jodgmait  rmreraed. 
JJUNKlNSi  P.  J.,  and  SMETH,  2W  coneuF. 


{u  Oa.  App.  nn 

IfALSBT  ft  CO.  V.  WIDINGAMP. 
(No.  10(H&) 

(Coort  of  Appeals  of  Georgia,  IMvislon  No,  2. 
FMk  7.  192a) 

(Bvttabtu  H  A«  Oomt.) 

1.  Balm  «e»284C]0*  268— Tftmoa  dcpusdlt 
WAauiminu. 

A  vendw  ol  peiwmal  property  imidledly 
warrants  the  title  theret(^  and  a  Ixma  flde  pnr- 
diaser  thereof  tor  value,  without  notaos  of 
any  infirmity  In  the  vendOT*s  titl^  will  be  pro- 
tected against  loss  on  aocoont  of  the  same. 

2.  Saus  4=9240— Bighib  or  bona  nin  nm- 

OBASEBS  BTATBD. 

"If  ime  with  notice  sell  to  one  wldioat  no- 
tice,  the  latter  is  protected,  or,  if  one  without 
notice  sdl  to  one  with  notice,  the  latter  is 
protected,  as  otherwise  a  bona  fide  pnrdtaaer 
might  be  deprived  of  selling  his  propertgr  for 
fuU  value."   Civ.  Code  1»10,  |  46SS. 

8.  JtrDQicriTT  «s»9niC9— Satm  held  pbop- 

■BLT  VOtrOHED  INTO  OOUBT  BT  PUBOHAaSB 
TO  DEFEND  TITLE  WHEBK  BEPBBflKimD  BT 
ATIOBNBT  JOn  FUB0HA8EB. 

Where  in  a  suit  against  the  purchaser  of 
personal  property  instituted  by  a  third  party 
for  the  purpose  of  enforcing  a  lien  against  tlie 
property  arising  prior  to  the  sale  the  por- 
chsser  vondied  the  seller  into  court  to  defend 
tibe  title,  by  notifying  the  liUter's  attMuey  ot 
the  penden(T  at  the  sidt^  If  the  attom^  so 
notified  did  not  at  the  time  represent  the  aeDer, 
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and  the  seller  was  not  bj  tiie  notlee  serred  up- 
on sneh  attorney  properly  voudied  Into  court, 
yet  if  the  attorney  did,  with  authority  from  tiie 
seller,  appear  and  defend  a^inst  the  attempt  to 
establish  the  Uen,  and,  though  apparently  rep- 
resenting the  purchaser,  tiie  nominal  party  to 
the  suit,  the  attorney  was  in  fact  representing 
the  seller,  the  action  of  the  sdlw  in  thus  ap- 
pearing and  defending  the  title  may  be  con- 
sidered as  a  ratification  by  die  seUer  of  the  act 
of  the  attorney  In  receiving  and  accepting  the 
original  notice  from  the  purchaser,  and  the 
seller  will  be  considered  as  having  been  vouciied 
into  court  by  the  purdiaser  and  called  on  by  him 
to  defend  the  tltla 

4.  Sazsb  ^s>848(1>— Pationt  ow  umm  bt 

PUBCHABKB  or  PBUOIf  AI.  PBOPraTT  MAY  BX 
SET  OTP  A0AIH8T  FtJBCHAHS  PRICE. 

The  Instant  case  being  a  ault  by  tiie  orig- 
inal seller  against  the  purchaser  to  recover  the 
purchase  price  of  the  personal  property  in 
qnestion,  as  evidenced  by  a  promissory  note,  the 
purchaser  will,  after  having  so  vouched  his  ven- 
dor into  court,  be  oitltled  to  set  off  against 
the  balance  dne  on  the  purchase  price  the 
amount  of  such  Judgment  establishing  the  Uois 
which  the  purchaser  may  hare  paid  ott. 

5.  PBINCIPAL  and  AOENT  9=»22(2)— DECZ.AHA- 
TIOKS  OF  AGENT  TO  FBOVB  AOENOT  ADUSBI- 
BLE  TO  (KSBOBOBATION  OF  OTHBB  EVIDENCE. 

While  Uie  dedarations  of  an  agent  are  in- 
competent to  prove  agency,  yet,  where  there  is 
testimony  otherwise  to  establish  this  fact,  sndi 
declarations  may  be  admitted  as  corroborative 
of  such  testimony.  Where  there  is  evidence  to 
the  affect  that  audi  attorn^  represented  the 
sdler  at  the  time  when  the  former  was  notified 
by  Oie  purchaser  of  the  pendency  of  the  suit 
to  eatabllah  a  Hen  np(m  the  proi>erty,  and  that 
sudi  attorney,  when  api>earing  in  inch  suit 
for  the  purpose  of  resisting  the  effort  to  es- 
tablish such  lien,  was  acting  for  and  under 
authority  of  the  seller,  it  was  not  error  to  ad- 
mit in  evidence  dedaratlona  made  by  such  at* 
torney  as  to  the  fact  of  agency,  or  as  to  other 
matters  relattre  Uiereto,  made  at  the  time  of 
such  notice  or  during  the  pendency  of  the  litiga- 
tion. 

6.  Etidenok  4=>8S5<2)— ^Meuobanda  ab  to 
■xpenbna  bt  pttbchasbb  adiossible  in 
bitit  bt  thibd  pabtt  to  bnfobce  lien. 

The  defendant  in  his  evidence  having  par- 
ticularly described  certain  items  of  expense  lu- 
can«d  by  him,  it  was  not  error  to  fail  to  ex- 
clade  fnan  evidence  certain  written  memivanda 
ccmtaining  the  amounts  of  these  items,  upon 
the  ground  that  in  sudi  memoranda  these  items 
were  not  particularly  described. 

7.  Evidence  <ss9213(1) — Offeb  of  coupbohisb 
i2tadui88ible  in  butt  to  establish  uens. 

Svideoce  that  the  plaintiff  made  an  offer  to 
the  defendant  to  credit  against  the  purchase 
money  the  amount  which  the  defendant  may 
have  paid  on  the  judgments  obtained  by  the 
lienor^  upon  condition  that  the  defendant  would 
pay  the  balance  then  due  on  the  purchase  mon- 
ey with  interest,  amounted  to  an  offer  to  com- 
promise by  the  plaintiff,  and  was  therefore  prej- 
udicial   to    plaintiffs    case    and  inadmissible. 


Oeorgla  BaUway  ft  Blectrie  Oa.  t.  Wallaee,  122 
Ga.  547,  50  8.  B.  4780). 

.8.  TBIAI.  ^»2^  —  GOHFCBIBa  INBTBPUnOWS 
ABB  nBOHKOUB. 

The  charge  of  the  court  was  calculated  to 
confuse  the  juiy  as  to  the  law  applicable  to 
the  case,  and  for  this  reason  was  error,  as  set 
out  in  the  eleventh  and  twelfth  grounds  of 
the  amendment  to  the  motion  for  new  triaL 

9.  NlW  TBXAL  aBUnXD  FOB  BBIOBS  AT  TBIAL. 

The  determination  of  the  case  having  de-' 
pended  upon  Issnes  of  fact,  and  the  trial  Judge 
having  admitted  certain  testimony  prejudicial 
to  the  plaintiff  in  error,  and  having  erred  in  his 
charge  reapecting  mattras  material  to  tlie  i^ 
•aee,  a  new  trial  must  be  granted. 

Brror  from  Superior  Court,  Tattnall  Oonn- 
ty;  W.  W.  Sh^pard,  Jndse. 

Proceedings  between  Uolstr  ft  Ooi  and  B. 
Wldlncamp.  A  decision  was  rendered  for  the 
latter,  and  the  tonaet  hxtaga  error.  Be- 

Tersed. 

W.  T.  Borkhalter,  of  B^davill^  and  A.  M. 
Brand,  of  Atlanta,  for  i^alatUf  In  error. 

H.  O.  Beasley,  of  ReldsriUe,  and  Hlnea, 
HardwldE  ft  Jwdan,  of  AHant^  tor  defland- 
ant  In  error. 

STEPHENS,  J.  Jodgment  reversed. 

JENKINS,  P.  Jt  and  SMITH,  J„  oODCOr. 


<24  OS.  App.  7«) 

BOTTTHEBN  STATES  UTB  ma  <X>.  T. 

MORRIS.   <No.  10947.) 

(Court  of  Appeals  of  Georgia,  DiviilMi  No.  2. 
Feb.  7. 

(BtUabus  by  the  Court.) 
1.  iHsnBANOE  «s>206(2),  668(6,7)  —  Atoid- 

ANCS  OF  POUGT  BT  FAUB  BTATEICBNTS  IB 

appuoation;  (jOEsnoNs  fob  jitbt. 
Where  an  applicant  for  life  Insurance  cove- 
nants in  bis  application  that  the  statements 
made  to  the  medical  examiner  are  true,  and 
these  statements  are  made  a  part  of  the  con- 
tract of  insurance  and  form  the  bads  <rt  the 
contract,  any  variation  in  any  of  them  which 
is  material,  whweby  the  nature  or  extent  or 
character  of  the  risk  is  dianged,  will  void  the 
policy,  whether  the  statements  are  made  in 
good  faith  or  fraudulently.  Civ.  Code  IfilO,  | 
2479;  MtuB.  IMe  Insurance  Co.  v.  Conway,  11 
Q&.  App.  S6%  76  8.  E.  915;  Supreme  Con- 
clave V.  Wood,  120  Ga.  828,  47  S.  B.  940;  Em- 
pire Life  Ins.  Co.  t.  Jonea,  14  Ga.  App.  647,  82 
8.  E.  62  (1). 

(a)  Generally  tiie  question  of  whether  any 
Budi  variation  Is  matBrial  or  irtiether  the  ni^ 
tore  or  extent  or  character  of  the  risk  la 
changed  Is  a  question  of  fact  to  be  detemUned 
by  the  jnry.  Empire  life  los.  Co.  t.  Jones, 
supra  (S). 
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(b)  IrreipectiTe  of  whether  an  osteopath  who 
attended  and  treated  the  insured  about  a  year 
prior  to  bis  death  was  a  physician  under  the 
statute  law  of  Georgia,  the  materiality  and 
truth  of  the  negatiTe  answers  of  the  insured  to 
the  qneationB  in  his  application  for  Insnrancet 
(1)  "Hare  you  ooniulted  a  physidaii  within  tha 
past  fire  yrara?"  and  (2)  "Have  you  now  or 
have  you  erer  had  epilepsy?^  were,  under  the 
facts  in  this  case,  questions  for  determination 
by  the  jury,  since  the  eridenee  was  in  sharp 
conflict  both  aa  to  whether  the  insured  in  fact 
had  erer  bad  epilepsy,  and  as  to  whether  be 
knew  the  osteopath  treated  him  for  ei^epiy 
rather  than  for  some  slight  temporary  ailment 
which  the  law  does  not  consider  in  determining 
what  constitutes  attendance  by  or  consultation 
of  a  phyridaa.  Empire  Ufa  Ina.  Co.  t.  Jones, 
supra. 

2.  Afpkai,  and  erbob  ^1038<5>— BSSOHIOUS 
IHarBUOTIONS,  WBEBS  VATOUBXBt  OAHITOT 
BE  ASSIOmCD  AS  KBBOL 

The  excerpt  from  the  charge  complained  of 
in  the  first  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial  is  error  in  the  use  of  the 
following  language:  "If  you  believe  from  the 
evidence  in  the  case  that  within  five  yean  prior 
to  Uay  10^  iaa.7,  the  date  of  the  medical  ez- 
aminer'a  report,  that  Bngene  Morris  had  eom- 
•olted  an  osteopath  or  either  physidan,  and  had 
faOcd  to  disdoae  such  Information  to  tiie  com- 
pany, such  information  was  material  to  bare  in 
passing  upon  the  application  for  life  Insurance. 
Upon  his  failure  to  do  that  it  would  prerent 
a  recovery  upon  the  iwlicy."  The  question,  as 
already  ruled  above,  as  to  whether  the  infor- 
mation was  material  or  not,  is  generally  an 
issue  for  the  Jury,  but  the  plaintiff  In  error 
wHI  not  be  beard  to  complain  of  this  excerpt  aa 
it  was  in  his  favor. 

3.  Bi/imciEwoT  or  xhrbuotxon& 

There  is  no  merit  In  the  complaint  In  the 
fourth  ground  of  the  amendment  to  the  motion 
for  a  new  trial  that  the  court  erred  in  its 
charge  taken  as  a  whole,  In  that  nowhere  In 
the  charge  did  the  court  outline  to  the  jury  the 
specific  issues  of  fact  raised  by  the  pleadings 
in  the  case,  or  Instruct  them  as  to  what  were 
the  points  of  actual  controversy  between  the 
parties  as  they  were  d^ed  the  pleadings. 
With  the  exception  of  the  excerpt  set  out 
above,  the  charge  of  the  court  substantially  and 
fully  submitted  to  the  jury  all  the  issues  In 
the  case,  end.  If  any  criticism  could  be  uuide 
of  the  charge^  it  would  be  that  it  was  more  fa- 
vorable to  the  plaintifl  in  error  than  to  the  de- 
fendant in  error. 

4.  SnmoiENOT  or  bvidekoe. 

Although  there  Is  conflict  in  the  evidence, 
there  was  evidence  to  support  the  finding  ot 
the  jury  as  to  the  liabfUty  of  tiie  insurance 
company;  but.  from  a  careful  review  of  the 
evidence  in  the  case,  this  court  is  of  the  opin- 
ion that  there  was  no  evidence  to  support  the 
vertUct  finding  damages  and  attorney's  fees. 
The  judgment  of  the  court  below  is  therefore 
affirmed  upon  the  condition  that  at  the  time  the 
remittitur  Is  entered  as  a  judgment  of  the  trial 
court  the  defendant  in  error  will  write  off  from  I 


the  verdict  the  amouat  flvan  aa  damages  and 
attorneys'  fees;  otlierwise  the  judgment  is  re- 
versed. 

Brror  frmn  Superior  Court,  Oolquitt  Conn- 
t7;  W.  B.  Thomas^  Judge. 

Proceeding  between  the  Soathem  States 
I4fe  Insurance  Company  and  Ethd  Uorrls. 
Decision  in  favor  of  the  latter  was  rendered, 
and  the  former  bziasi  anw.  Attrmad  en 
condition. 

A.  J.  Orme,  of  AQanta,  and  8Mn>  &  Sine 
and  Donald  P.  Starr,  all  of  MonltEl^  2or 
plaintiff  in  error. 

J.  J.  rail,  ot  Fdham,  and  Parker  ftOONwn. 
ot  Bfoaltrle^  for  d^endant  In  error. 

SICITH,  X  JUdgnunt  afflnnad  oa  eoodt 
tion. 

JBNKINS,  P.  7..  ooncnra  «EBBB.Wtta, 
dlsqnallfled. 


(M  Oa.  App.  7XS> 

NATIONAL  UNION  PIBB  INS.  00.  T.  KA- 
CON  HABDWOOD  LUMBBB  00. 

MACON  HABDWOOD  LUMBIEB  00.  T.  NA- 

noNAL  UNION  muB  ma.  oa 

(Nos.  lIMdd,  10497.) 

(Gotirt  of  Awesls  of  Georgia,  DivliiiHi  N*.  3. 
Feb.  7.  1S20.) 

(ByflalMU  H  <Ae  OovrU) 
1.  IiTStrmAifoi  «s>22»(3),  668(8)  —  Iicbubke's 

MOnGK  or  OANOBLUTION  TO  BBOKKR  AU- 
TBOBIZBD  TO  FBOOVBI  INBUKANCC  FOB  OWH- 
BS  IRUrBOTIVS,  ITirUESB  890B  BBOEXB  WAS 

coHTnruxHO  aobmt  or  insuBBD,  whxbk 

TBBB  A  DXBFinaD  MDl  Of  FAOX  AS  TO 

AOBHor  m  nrauuD  »  KBOsm  zconan  or 
OAiroLUinnf ,  a,  uXMm^ao  tbuuct  was  war 
bob. 

The  question  in  this  case  Is  whether  the 
poIi(7  of  fire  insurance  sued  on  remained  of 
force  at  the  time  of  the  fire,  or  whether  it  had 
been  canceled  by  virtue  of  the  company's  no- 
tice to  that  effect  given  to  White,  as  plaintiff's 
agent,  and  the  acceptance  by  him  of  such  no- 
tice of  cancellation.  Under  the  evidence  in 
the  case  It  was  a  disputed  question  of  tiact  aa 
to  whether  White,  as  the  broker  of  the  plain- 
tiff, had  been  authorised  merely  to  procure  in- 
surance for  the  owner  (In  vrtilch  event  the  no- 
tice of  cancellation  ^ven  to  sndi  an  agent 
would  be  ineffective  and  tlie  defendant  would 
be  liable  under  the  policy),  or  whether  the  own- 
er had  constituted  White  as  his  continuing 
agent,  not  only  to  insure,  but  to  keep  the  prop- 
erty insured,  with  power  to  select  the  Insnrer 
(in  which  event  the  notice  d  cancellation  given 
to  sucii  an  agent  would  Und  tiM  owner).  14 
B.  O.  li.  1010,  I  180;  IfeGraw  Woodutware 
Co.  V.  German  Plre  Ins.  Co.,  126  La.  82,  62 
South.  183,  38  Ll  B.  A.  (N.  &)  614^  628,  20 
Ann.  Cas.  122&  Sbwe,  under  the  evidttoee  of 
the  plaiatiff,  oa  the  one  hand,  and  the  eeme 
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of  dealing*  vhicb  It  waa  miglit  to  irt  up 

the  erideDce  submittod  for  defMidant,  on 
the  other  band,  tbe  nature  and  <^utracter  ot  tbe 
asetiC7  wai  thna  mada  a  diipoted  issae  of  tact, 
the  judge  erred  in  directing  a  rerdiet  in  favor 
of  tbe  plaintiff. 

2.  EvumroB  «s»241(l)  —  AouasiBZLiTT  or 

OONTBHATIOICB  WZXH  AOniT. 

In  view  of  the  ruling  made  in  the  foregoing 
paragraph,  tbe  aseignment  of  error  in  tbe 
cross-bill  of  exceptions,  to  tbe  effect  that  the 
jndge  erred  In  not  also  entering  up  judgment 
for  attorney's  fees  and  damages,  is,  under  the 
present  status  of  the  case,  necessarilr  without 
merit.  The  crosa-bill  of  exceptions  also  as* 
signa  error  upon  the  flHrnjarf^  in  mwlimet  oi 
certain  cosTereations  bad  between  certain 
agents  of  the  defendant  company  and  White, 
with  reference  to  tbe  cancelation  of  the  policy 
sued  on.  If,  however,  tbe  contlntdng  agency 
of  White  should,  nnder  the  evidence,  be  taken 
as  having  been  established  by  virtae  of  the 
proven  drcnmstances,  tbe  apparent  relations, 
and  tbe  conduct  of  the  owner  in  reference  to 
Us  course  ct  deaUnga  with  White  aa  mdi 
agents  tiien  1]is  vHdenoo  objected  to  could  not 
properly  be  accounted  Irrderant,  and  for  this, 
reason  the  exception  taken  to  its  admission  is 
without  merit  OaUe  Oo.  t.  Walker,  127  Oa. 
«6,  66  S.  B.  106.  The  other  ezceptlona  taken 
in  the  eroaa-UU.  not  being  argued  by  counsel, 
wfll  be  treated  as  abandoned. 

Etaror  from  Svpericv  Coart;  Bibb  Gonnty. 

Aetioa  by  tbe  Uacon  Hardwood  Lumber 
Company  against  the  Nadooal  Union  Fire 
Insoranoo  Company.  Judgment  for  W*tntur, 
and  defendant  brlnip  error,  and  flalntlff 
takes  a  eroa»Mll  of  exoBpttoos.  Jndgmint 
on  main  bUl  ot  ezceptloos  revemd,  and  on 
cross-bin  atDrmed. 

KiD£  &  Spalding,  of  Atlanta,  and  Miller  & 
Jonee,  of  Macon,  for  plaintiff  In  error. 

I^  D.  Moor^  of  Macon,  for  dtf  endant  in 
error. 

JENKINS,  P.  J.  Judgmokt  oa  main  bill 
of  exceptions  reversed;  on  the  crosa-blU  af- 
firmed. 

STEPHENS  and  SMITU,  Jj^  cQOCor. 


<Z4  Oa.  App.  717) 
ELLIS  f.  BTX>TD  OOUNTT.   (No.  lOaOt^) 

<Court  of  Appeals  of  Geoigia,  DivWon  Na  2. 

(ffyllobat  &v  Oa  Ootrk) 

X.  Couimn  «:^iO&— Nor  uabu  to  sun  mr- 
isfls  so  Kuni  ST  uv  nzraisBLT  on  bt 
HBcnssAxr  pfFuoanoir. 
A  eonnty  la  not  llaUe  to  nit,  unless  bo  made 

by  law,  expressly  or  hy  neccssaty  Im^lcation. 

Minwood  r.  De  Kalb  Ooonty,  108  Ga.  74S.  82 

s.  E.  sn. 


2.  Watebb  ahd  wAsn  coubsib  •9i;Left-*> 

COUITFT  rot  uabu  BOB  XRjmUXS  WBOH 
DEEXOTZTB  DBAUT  DNOXB  BBIDQB. 

Under  tbe  profldons  of  Gir.  Code  lAlO^  1 

748,  which  provides  that  "in  every  case'  the 
county  shall  be  primarily  liable  for  all  Injuries 
caused  by  reason  of  any  defective  bridges,  wheth- 
er erected  by  contractors  or  county  authorities," 
tbe  county  was  not  liable  for  such  damages  as 
set  out  in  the  petition,  as  the  same  were  not 
caused  by  reason  of  any  defective  bridge  within 
the  meaning  of  this  asetlon,  but  caused  by  rea- 
Boa  of  an  alleged  deteetiTe  dralnway  or  passage 
under  such  bridge. 

8.  WAIBBe    Ann    WATn    00UB8SB  ^16&— 

"BaiDOE,"  AS  naan  m  statutb  arrzNa  ao- 
'noR  AQAinaT  oountt  fob  DBnonvB  coir- 

BTBUOIZOIf,  DBFZNXn. 

Tbe  word  "bri^"  in  tbe  statnte  of  this 
state  giving  a  right  of  action  against  a  county 
for  defective  construction,  means  a  bridge  used 
as  an  Instrumentality  for  travel  along  a  high- 
way and  for  crossing  streams  or  ravines.  In 
this  sense  a  bridge  does  not  Include  a  drain  or 
opening  under  tbe  bridge,  although  a  part  of  the 
structure. 

CBd.  Note.— Vor  other  deSnltlona,  see  Words 
sad  Phraass,  Fitat  and  Seeond  Series^  Bridge.] 


4,  WAXBBS    AMD    WAim    COUBSBS  45>168~ 

Cotmrr  wot  utABU  fob  dakaqes  to  obops 

BT  FAILIiro  TO  BO  OONSBTVOT  PBAXN  OVDBB 
BBinaX  AS  TO  FBBVBHT  AB  AOODKULAIIOB 
OF  WATBB  oa  D£Bai8. 

A  county  is  not  liable  for  damage  to  the 
eiopa  or  temporary  use  of  tbe  land,  caused 
from  water  backing  op  and  injuring  an  adjacent 
landowner,  by  reascm  of  a  failure  upon  tbe  part 
of  tbe  county  to  so  construct  the  drain  nnder 
the  iMidge  aa  to  prevent  an  accumnlation  of 
water  or  dtbrls  from  the  stream. 

6.  Natubb  or  cAun  or  aotiob  stAnn 
AeAmsT  A  ooustt. 

The  petition  in  tUa  case  as  amended  shows 
an  action  lor  damages  against  the  county, 
not  for  an  injury  to  plaintiff's  land  by  rea- 
son at  the  erection  of  tbe  bridge,  and  the  conse- 
qwat  diminution  In  the  valne  ^  bis  land,  but 
for  an  alleged  nonfeasance  of  tbe  county  author- 
itiaa  in  tbe  maintenance  of  the  excavation  nnder 
the  bridge  and  a  oonsequent  nnlaanee  main- 
tained, via.  that  In  the  winter  and  spring  of  1&17 
the  county  negligently  and  carelessly  permitted 
the  space  nnder  the  bridge  to  become  filled  up 
with  debris  which  prevented  the  passage  oi 
water  under  the  bridge  and  caused  it  to  back 
and  overflow  tbe  plaintiff's  fields,  damaging  the 
hitter's  crops  and  preventing  bim  from  cultivat- 
ing part  ctf  his  land  during  that  year,  and  that 
the  sole  reas<m  of  audi  injury  and  damage  was 
the  damming  up  of  the  water  and  causing  it  to 
overflow  hie  leiKd.  There  is  no  demoit  of  dam- 
age to  tbe  laud,  or  depredatkm  in  ita  value,  or 
the  taking  of  private  property  for  public  use 
without  compensation.  See,  in  this  connection, 
Barfield  v.  Maeon  Oonnty.  100  Oa.  888»  84  &  B. 
606;  Howard  T.  Bibb  Ooonty,  127  Ga.  291,  S6 

5.  B.  41& 
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6.  DEiniBBES  FBOPEELT  BITBTAinED. 

There  being  no  authoritr,  either  express  or 
implied,  for  the  bringing  of  snch  a  case  against 
a  count?  as  set  out  in  plaintifPs  petition,  the 
genera!  demurrer  thereto  was  pr<u>erl7  >n»> 
talned. 

Error  from  Superior  Court,  Fl<^  Oonn- 
ty;  Moses  Wright,  Judge. 

Action  by  D,  Ellis  against  Floyd  Coun- 
ty. General  demurrer  to  petltUm  sustained* 
and  plaintiff  brings  error.  Afflrmed. 

W.  B.  Meboneb  of  Borne,  for  j^alntifl  In 

error, 

Denny  &  Wri^t,  ctf  XKHoe^  for  d^endant 

in  error. 

STEPHENS.  J.   Jndgment  afiOrmed. 
JBNKINSt  P.  J.,  and  SMITEl.  ooncur. 


(24  Ga.  App.  725) 

MABOrETA  ICE  &  OOAL  CO.  v.  WBSTBKN 
&  A.  B.  CO.    (No.  1M46.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  & 
Feb.  7*  1920.) 

(SyOabuM  hv  the  Oovrt.) 

1.  Bahjcent  ^s986— Bahjek  in  hib  own  if  ahx 

UAT  eCE  THIBD  PABTT  TOB  LOSS  OB  DBBTBUO- 
TION  or  PBOFEBTT,  HOTWITHErrANDine 
bailee's  FATMBNT  TO  BAILOB. 

A  bailee,  who  is  entitled  to  the  possession 
of  the  property  balled,  has  auch  a  special  Inter- 
est therein  as  entitles  blm  to  maintain  in  his 
own  name  a  suit  against  a  third  party  for  the 
loss  or  destruction  of  the  property.  Such  re- 
covery, however,  is  for  the  use  or  benefit  of 
the  owner.  Schley  t.  I^ron,  6  Ga.  630(S),  637, 
588,  and  cases  there  dted;  6  C.  J.  IIM;  Van 
Zile  on  Bailments  &  Carriers  (2d  Ed.)  }  07; 
Schooler  on  Bailments  (Ist  Ed.)  pp.  161,  IC^; 
United  States  t.  Atlantic  Coast  line  R.  R.  Co. 
(D.  C.)  206  Fed.  190,  20Z,  203.  The  fact  that 
the  bailee  has  paid  the  bailor  the  value  of  the 
property  destroyed  does  not  alTect  the  right  of 
action  against  the  tort-feasor.  Ooniell  Steam- 
boat Co.  T.  Seney  Oltf,  SL  Fed:  627,  2  O.  O.  A. 
366. 

2.  BAiucBnT  4=s>85— Bailee  has  bight  or  ao- 
noir  FOB  iHJUBx  TO  Hu  biohi  ov  poemB- 
Bioir. 

A  bailea  may  m»faf«<ti  ^  ritht  of  aeticm  for 
loss  or  damage  resulting  from  injury  to  Ua 
right  of  poBSMsion  or  other  qrac^  property 
right  in  the  property  bailed. 

3.  Ahiualb  ^»27— Hibeb  or  vuue  xat  sb- 
COVBB  aoainbt  tbixd  xvbbok  tob  xnjttbus 

TO  TT. 

A  bailee  of  a  mole  for  hire,  who  has  the 
pOBSesrion  of  the  animal  under  the  contract 
of  bailment  from  day  to  day,  but  returns  it 
every  night  to  the  owner  for  keeping  overnight, 
has  such  a  special  interest  in  the  baUment  as 


entitles  him  to  maintain  a  suit  against  a  third 
party  for  the  animal's  death.  In  such  a  suit 
the  bailee  may  recover  the  full  value  of  the 
animal  for  the  use  of  the  owner,  and  also,  for 
his  own  use,  any  damage  to  his  right  of  posses- 
ion or  to  Us  special  property  right,  indnding 
uxptaoMtB  bteami  bj  Um  for  medieBl  treat- 
ment to  the  animal  made  neceaaary  by  the  In- 
juries resulting  from  tte  tortions  act  of  the 
defendant. 

4.  Cabe  kxflainbd. 

The  above  rulings  are  not  in  eoafliet  with 
Lockhart  t.  W.  ft  A.  B.  B.  Co.,  78  Oa.  472,  M 
Am.  Bep.  888.  In  that  case  it  waa  held  that 
the  plaintilf  was  a  mere  depodtary  or  borrow- 
er, and  had  no  right  of  possession  or  special 
Interest  in  the  property,  and  for  that  reason 
could  not  maintain  an  action  for  its  loss. 

6.  AaBiamoiiTS  of  kbbob. 

Tn  view  of  the  above  mUngs,  It  la  not  naeea- 
sary  to  pass  upon  the  aangnment  of  error  ex- 
cepting to  the  exclusion  by  the  trial  judge  of 
the  amendment  offered  by  the  plaintUf.  Tlw 
petition,  vrlthout  the  amendment,  set  oQt  a 
cause  of  action.  The  dooumr,  tinmivn,  was 
improperiy  sustained. 

ElETor  from  Superior  Omrt;  Oobb  Ooonty; 
N.  A.  Morris,  Judge. 

Action  by  the  Marietta  Ice  &  Coal  Oom- 
pany  against  the  Western  &  Atlantic  Ball- 
road  Company.  Demurrer  to  petition  sus- 
tained, and  plain  tiff  brings  error.  Beveraed. 

J.  Z.  Foster,  of  Marietta,  for  plalnUfl  In 

error. 

Tre,  Feeples  ft  Tye,  of  Atlanta,  and  D.  V. 
Blair,  of  Marietta,  for  defmdant  In  error. 

STifiPUENS,  J.  Jndgmeitt  rarwaed. 

JJBNK1N8,  P.  3n  and  SMITH,  J.,  «ODciir. 


(24  Oa.  App.  748) 

SEABOABD  AIB  LINE  BY.  00.  T.  PBUITT. 
(No.  10688J 

(Court  of  Appeals  of  Georgia,  Diviatoi  No.  S. 

Feb.  9,  1920.) 

(BvlUima  by  the  OourK) 

1.  An?KAL  AHD  BBBOB  «CSb8S2(12)— FABTT  OB- 

TAirara  KBaoHXons  iNsisnonoii  at  bxb 

BBQUB8T  IS  BBIOFFBD  ISOK  SmmXHS 
THBBEtO. 

In  a  suit  1^  a  Aipper  against  a  carrier  ta 
recover  dam^ee  for  failure  to  deUver  a  ship- 

maxt  of  live  stock  pnnnptly  and  in  good  order, 
the  trial  judge,  in  compliance  with  a  request  by 
the  carri^,  inatmcted  the  jury  that  a  special 
contract  of  shipment,  whidi  reeves  the  carrier 
of  all  damage  resulting  from  the  oarriw'a  ne^- 
fence  other  than  gross  negligence,  was  binding 
on  tlie  shipper  unless  the  shipper  showed  that 
the  carrier  was  gnllty  of  negjjigeno&  The  car- 
rier, having  made  Budi  request  to  diarge,  is  es- 
topped from  excepting  to  the  charge  upon  th« 
ground  that  the  judge  failed  to  charge  that  the 
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carrier  would  not  b«  Usble  under  roch  apedol 
contract  unless  the  carrier  vas  cnOtj  of  gross 

nogUgnice. 

2.  Oambitob  <8=>229(1)— Livk  btook  shippmi 
hat  bbootbb  speoxax.  xzfsnua  utodbbbd 

Ilf  CASING  FOB  8HIPHBNT  BEOACn  01*  OAB- 
KIXB'S  OB0S8  NBOLXOENCK. 

A  shipper  ot  live  stock  under  a  special  con- 
tract may  recover  from  carrier  any  damage 
anstsined  by  him  as  a  result  of  any  extra  ex- 
pense which  he  may  have  incurred  In  feeding 
and  caring  for  such  lire  stock  by  leasm  of  any 
unreasonable  delay  caused  by  tiis  gross  nsgli- 
gnics  of  the  carrier  in  fsilbic  t»  tnuuqion  snd 
deliver  the  shipment  at  the  point  of  de^natitm. 

3.  Cabsierb  «=»218(2),  229(2)— Special  con- 
nact  outetot  believx  cabbibb  fbou  mba8- 

UBE  or  DAUAOEB  LAID  DOWN  BT  ffTATOlB. 

"Where  a  carrier  falls  to  deliver  goods  In 
a  reasonable  time,  the  measure  of  damage  is  the 
difference  between  the  market  value  at  the  time 
and  place  they  sbonld  have  been  ddivered  and 
the  time  of  actual  delivery"  (Civ.  Code  1910,  § 
2778) ;  and  a  common  carrier  cannot  by  special 
contract  relieve  itself  fr<»n  this  measure  of 
damage,  where  the  goods  are  danisged  1^  na- 
am  of  its  negligence. 

4.  AFPBAL  Aim  BBBOB  «S»S02GO— BiBDBPnOH 
FAILIRQ  TO  snow  OBOUND  OW  OBJBOnOH 
WILL  NOT  BB  CONBIDEBED. 

The  first  ground  of  the  amendment  to  the 
motion  for  new  trial,  wherein  the  admission  of 
certain  evidence  is  excepted  to,  failing  to  chow 
up<m  what  ground  objection  was  urg^  to  such 
testimwiy,  cannot  be  considered. 

B.  SuJTICIBNOr  OF  BTIDiatCB. 

Tb»  evidence  authorized  the  inference  that 
the  plaintifTa  loss  was  due  to  the  negligence  of 
the  d^endant  company  in  failhig  to  deliver 
promptly  the  shipment  of  live  stock,  rather  than 
to  any  n^ligence  upon  the  part  of  the  plaintiff 
to  properly  feed  and  care  for  the  live  stock 
while  in  transit 

6.  Appeal  and  bbbob  4=33719(1),  762  —  BJx- 

CBPnON  PBRDENTB  LTTK  CANNOT  BB  CON- 
8IDBBED  IN  ABSEHCB  OP  AaSIGNMBNT  OP  BB- 
BOB; bkoital  in  bill  op  exobption  not 

SUBSTITUTE  POR  ASSIOHUBNT  OP  EBEOB. 
ntere  being  neither  in  the  bill  of  exceptions 
nor  in  this  court  before  argument  begun  any 
asrignment  of  error  upon  the  exceptions  pen- 
dente lite,  the  latter  will  not  be  considered.  A 
bare  recital  in  the  bill  of  exceptions  that  ex- 
ceptions pendente  Ute  were  taken,  without  more, 
does  not  amount  to  Bn  assignment  of  error  upon 
the  exceptions  pendente  lite. 

7.  SOFPICIENCT  OF  EVIDENCE. 

He  evidence  authorized  the  verdict,  and  no 
error  of  law  was  committed. 

Error  from  City  Oourt  of  Amerlcus;  W. 
If.  Harper,  Judige. 

Actl<m  ^^y  V.  A.  Pruttt  against  the  Sea- 
board Air  Line  Hallway  CJompany.  Judg- 
meot  for  idalntllt,  and  defendant  brings  er^ 
ror.  Affirmed. 


W.  W.  Dykes  and  B.  T.  Hawkins,  botb  at 
AmerlcoB,  for  plaintiff  in  error. 

SMpp  &  Sbeppard,  of  Amorlcoa,  £or  de- 
fendant in  error. 

STEPHENS,  J,  Judgment  afBrmed. 

JENKINS,  P.  J.,  and  SMITH,  ooncnr. 


-   (24  Qa.  App.  731) 

PLANTERS'  OIN  &  WAREHOUSB  00.  T. 
PITTS  BANKING  00.   (No.  lOSSA.) 

(Oonrt  of  Appeals  of  Georgia,  DIvidon  No.  2. 

Feb.  7, 1920.) 

(Bj/Oahiu  by  Ms  Oourt.) 

1.  PBXNOIPAX.  AMD  AflBlfT  ^»148C!>--niTDZ»- 
CLOSED  PBIMOXFAI,  MAY  OLAIH  BBHnilS  W 

contbaot. 

"When  sn  agent  makes  a-contnet  lior  his 
principal,  but  conceals  the  fact  that  he  is  an 
agent,  contracting  ss  if  he  were  prindpal,  the 
principal  may  at  any  time  apjwar  in  his  true 
character,  and  dalm  all  the  benefits  of  the  con- 
tract froiD  the  other  contracting  party,  so  far 
as  ha  can  do  so  wlthoot  ioiury  to  that  other 
by  the  Bubstitation  of  himself  for  Us  apnit.** 
Woodruff  V.  McGehee.  80  Ga.  158.  See,  alsok 
Spain  T.  Beach.  62  Oa.  494;  Watertown  Steam 
Engine  Oo.  t.  Palmer,  84  Oa.  868,  10  S.  E. 
969,  20  Am.  St  Bep.  868;  Dodd  Orocery  Oa 
V.  Postal  TsLOo.,112Ga.686,  688,87&I1. 
981. 

2.  OUCTOMB  AND  UBAQBS  ^alO— ODBIOIC  AB 
TO  PATUBRT  OP  WABKHOUSB  OHABOIB  ABIOS- 
aiBLB  IN  ACnON  TO  OOLUOr. 

Where  a  warehouseman  delivers  to  a  pur- 
chaser several  wardionse  recdpts  whidi  stipu- 
late tiiat  certain  cotton  bought  is  subject  to 
fixed  and  specified  charges  for  ginning,  bagging, 
and  ties,  s  ginner,  who  at  the  request  of  the 
owners  stored  sndi  cotton,  attadung  to  eadi 
bale  a  tag  showing  the  duirgss  due  him,  with 
the  warehouseman,  who  is  the  agent  of  the  gin- 
ner to  collect  these  charges,  may  assert.  In  an 
effort  to  collect  such  charges  from  the  pnrcfass- 
er,  that  it  was  the  universal  custom  in  that 
particular  community  for  the  owner  of  the  cot- 
ton so  stored,  or  the  holder  of  the  wardionse 
receipt,  to  pay  the  charges  due  thereon  at  the 
time  the  eotton  was  sold  or  removed  from  Oa 
warehouse.  See,  in  this  conneetiMi,  BochsDe 
Gin  &  Cotton  Co,  v.  Fisher,  13  Gs.  App.  621, 
79  8.  &  584 ;  Farmers'  Ginnery,  etc.,  Oo.  t. 
Thrasher.  144  Oa.  S98,  87  S.  E.  804(2). 

8.  OUBTOMS  AND  USAGES  ^10-OHABOBS 
AGAINST  OOOOB  BIOBED  HAT  BB  COLLBOnP  Ilf 
ACOOBDANOB  WITH  KNOWN  ODBIOlf. 

Where  a  ginner  delivetB  to  a  waiehonseman, 
alleged  to  be  Us  duly  constituted  and  appointed 

agent  to  collect  certain  ginner's  duurges^  a  num- 
ber of  bales  of  cotton,  the  property  of  various 
persons,  and  attached  to  each  bale  is  a  tag  show- 
ing the  charges  due  him,  and  the  warehouse- 
man, without  first  collecting  the  charges,  ddir- 
ers  to  B  parchaser  the  cotton,  together  with  a 
warehouse  receipt  containing  a  statement  of 
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Uieae  eluii|ca,  uid  it  is  alleged  diat  tbare  wm 
in  diftt  partlcalar  commonity  a  nnlTersal  cos- 
torn  for  the  owner  ot  the  eotbn  ao  stored  bi  a 
wareh(niBe,.or  the  boldw  of  a  waidioctae  reedpt 
for  such  cotton,  to  pay  the  ginning  diarges  wh«a 
the  cotton  was  aold  or  removed  from  the  ware- 
house, which  costtHu  was  weU  known  to  the 
poiduser  at  the  time  of  becominc  the  onsr 
of  the  cotton,  and  that  the  pnrchaaer  was  fully 
aware  that  these  charges  had  not  been  paid, 
and  that  the  purchaser  was  bound  to  pay  the 
same,  but  refused  to  do  so  after  demand,  al- 
thoogh  the  purchaser  had  deducted  and  retain- 
ed from  the  purchase  price  of  the  cotton  a  sum 
Bufficient  to  cover  these  charges,  and  not  only 
recogniied  the  ginner's  claim,  but  actually 
promised  before  receiving  tiu  cotton  from  the 
war^ouse  to,pa7  the  same,  a  petition  against 
tlie  purchaser,  ^eging'.the  abore  facts  in 
three  separate  and  distinct  counts,  and  asking 
a  reooTerjr  of  the  ginner's  charges,  set  out  a 
cause  of  action,  and  the  trial  Judge  erred  in 
dismissing  the  suit  on  general  demurrer. 

Error  from  Superior  Ooort,  Wilcox  Coun- 
ty; O.  T.  GowMT,  Judge. 

ActlMi  by  the  Planten^  6In  A  Warebooae 
Company  against  tbe  Pitta  Banking  Oran- 
paiiy.  Suit  waa  dlamlBBed  oD  saneral  deapmrw 
rer,  and  plaintiff  brinv  wm.  Bfroned. 

M.  B.  Oannoiw  of  AbbevUto^  tar  plaimifl  In 

errw. 

Hal  Lawaon,  of  AbbwUH  for  defendant  In 

OTTor, 

SMITEE,  J.   Judgmoit  rerersed. 

JENKINS,  P.  and  STBFHONS,  J.,  oon- 
eDi. 


(24  Oa.  App.  TtS) 

U8RY  T.  ATTGUSTA  SOTTTHBBN  B.  00. 
(No.  10434.) 

(Court  of  .^rpeals  of  Oeor^  DhrislMi  Mo.  S> 

Feb.  7,  1920.) 

(SyUalnu  hf  the  OowrL) 

1.  Rtidbncb  «=»118,  123(11),  128%,  New,  toL 
17  Eey-No.  Series— STATauBHTe  of  fobehar 

TO  mJtJBBD  nfPLOrt  X  HALF  HOUB  AFTER 
ACCIDBNT  AS  TO  rrs  CAUBl  NOT  BBS  0B8TA; 
TEST  OF  ETIDENCE  AS  EES  OKBTiB  STATED. 

Where  f>ne  who  was  engaged  In  work  un- 
derneath a  flat  car  was  Injured  by  reasmi  of 
the  car  falling  upon  him,  and  afterwards  was 
remoTsd  some  6  or  8  feet  from  tbe  car.  In  a 
suit  Iqp  him  against  the  raOroad  company  it 
was  not  error  to  refuse  to  allow  him  to  testi- 
fy that  about  an  hour  or  half  an  hour  after  hla 
injury  be  had  a  conTersation  with  the  foreman 
in  charge  of  the  work  as  to  where  he  would 
rather  be  carried  for  treatment,  and  at  ^at 
time  and  in  that  conrersation  the  foreman  told 
bim  that  the  injury  was  due  to  the  breaking  of 
tbe  chain,  and  "that  he  [tbe  foreman]  had  beat 
after  As  company  for  a  year  to  furnish  Un 
with  new  chains,  and  they  would  not  do  tt." 
This  was  not  adndsstNe  as  a  part  of  the  vsa 


gestae.  At  the  most,  the  statements  of  tbe 
foreman,  made  an  boar  or  half  an  hoar  after 
the  plaintiff's  injury,  were  a  mere  narratlTe  of 
a  past  occurrmce,  coupled  with  .a  dedaration 
aa  to  requests  made  by  him  to  the  company 
during  the  past  year.  The  'statements  were 
made  ddiberately.  It  cannot  be  said  that  they 
were  eacdamatory  and  proceeded  from  Um  as 
a  part  and  pared  of  the  catastrophs.  More- 
over, the  foreman  had  not  been  hurt;  he  was 
suffering  no  pain,  and  no  •ho<^  had  deadened 
bis  reflective  faculties  so  as  to  make  his  utter- 
aneea  spontaneous  and  imrefiecdng.  Generally, 
"wliether  statements  daimed  to  be  a  part  of 
the  res  geitn  are  really  such  is  a  question  of 
law  to  be  determined  by  the  court" '  (Southern 
By.  Oo.  T.  Brown,  126  Ga.  1,  S4  S.  B.  911  [5]) ; 
and  "it  is  well  settled  that  there  can  be  no  def- 
inite and  fixed  limit  of  time,  bnt  tliat  mtA  eaae 
must  depend  upon  its  own  drcumstaBcea;  for 
what  Is  tbe  res  gestn  of  a  given  transaetlc«i 
must  depend  upon  its  own  peculiarities  of  char- 
acter and  drcumstances.  Courts  must  be  al- 
lowed some  latitude  in  this  matter.*  ICtcfatim 
T.  State  [11  Oa.  615]  m."  Standard  OH  Co. 
V.  Reagan,  16  Oa.  App.  671,  680^  84  8.  B.  09, 
78.  Under  these  drcumstainces,  we  are  con- 
strained to  sustain  tbe  ruling  of  the  trlsl  Judge 
in  rejecting  the  prc^ered  testimtmy  ahore  re- 
ferred to.  See,  in  thta  connectloo.  Civ.  Oodo 
1910,  I  5766;  BovOem  Railway  Oo.  t.  Bowell, 
18  Ga.  App.  644,  90  S.  m  94  (4) ;  OarsweU  t. 
State,  10  Qa.  App.  32,  72  a  B.  602;  White  t. 
Southern  Ry.  Co.,  128  Ga.  803,  and  eases  cited 
on  page  8G8,  61  S.  B.  411^  414;  Western  & 
Atlantic  R,  Oo.  T.  Reason,  112  Oa.  068,  667. 
87  a.  B.  868,  and  cases  thera  cited. 

2.  Bmmcn  «eagfi41{l)  —  BTAixiisirni  or 
AasHT  ABa  ADiOBaiBU  AQimar  ramoiPAi, 
ONiT  on  THEoar  that  tbbt  abb  faex  of 

THE  BEB  GK9r& 

The  foregoing  ruling  that  the  statements  of 
the  foreman  were  not  a  part  of  the  res  gesta: 
disposes  of  the  contention  that  they  were  ad- 
missiUe  aa  admissions  made  by  him  as  the  alter 
ego  of  tbe  defendant  company  concerning  the 
business  wMdi  he  was  employed  to  look  after, 
and  while  he  was  engaged  in  the  performance 
of  hla  duties,  sine«»  "under  the  rule  goreming 
In  this  state,  the  sayings  of  an  agent  are  ad- 
missible against  the  principal  only  opon  the 
theory  that  they  are  a  part  of  the  res  gestae.** 
Atlantic  Coast  Line  B.  Co.  t.  Williams,  21  6a. 
App.  453.  456,  94  a  E.  584,  686.  "The  decla- 
rations or  admissions  of  an  agent,  unlesa  part 
of  tbe  res  gestie,  do  not  bind  the  principal,  and 
in  a  suit  against  the  prindpal  have  no  proba- 
tire  valne>"  Oeorite  Railway  ft  Blectric  Co. 
T.  Harris,  1  Oa.  App.  714,  57  S.  B.  1076  (2). 
See,  also.  Civ.  Code  1910,  t  3606. 

8.  EVIDBHOE  «=>106(1)  —  STATEHBirT  DnOOH- 
KEOTED  raOM  OOHTEBSATIOn  XUOinBD  8T  l»- 
RNDAIfTB  IHAniOBBIBU. 

Neither  was  tbe  statement  of  thm  foreman 
that  "he  had  been  after  the  company  for  » 
year  to  furnish  him  with  new  disins,  and  they 
would  not  do  it,"  admisslMe  oa  the  ground  that 
it  was  part  of  the  same  convwsatton  bstween 
tbe  plaintiff  and  his  foreman  iriiidi  had  been 
brought  out  on  eroBs-exsmlnatlon  by  defand- 
ant^a  eonnsd,  as  this  statement  vas  dtaconncet- 
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ed  from  that  port  of  the  convcrMtioii  elicited, 
which  was  as  follows:  "After  I  was  hurt,  Mr. 
Phillipa  [th«  foreman]  offered  to  brins  m«  to 
Oibion  to  some  phydciaii  or  to  Avera.  H« 
8&id  It  was  not  far  from  train  time.  I  said: 
'I  want  to  go  home.  If  I  have  to  go  to  a  doc- 
tor, I  want  Dr.  Kelly.'  Mr.  Phillips  wanted  to 
help  me  all  he  could.  I  was  treated  by  Dr. 
Kelly,  who  Is  m;  family  phyBidan."  It  Is  tme 
that  "where  one  litigant  offers  in  eridence  an 
admissioa,  in  a  conversation  or  document,  of  a 
fact  dlBadTant«c«ouB  to  the  other,  he  thereby 
makes  ftdmissiUe  all  mch  other  parts  of  the 
conversation  or  dotibment  as  may  tend  to  ex- 
plain or  qnali^  the  part  first  Introduced  in  evl- 
denee,"  Imt  "matters  in  sadi  conversationB  or 
documents  otherwise  irrelevant,  and  wholly  dis- 
connected with  the  part  first  offered,  are  not 
thereby  made  admisBible."  Brown  v.  State,  119 
Ga.  572,  46  S.  B.  833  (4,5).  **Matters  wholly 
disconnected  from  the  admission  first  offered 
are  not  admissible,  even  though  they  may  be  a 
part  of  snch  couTersation.''  Crawford  v.  Citi- 
zens  &  Sootbem  Bank,  20  Oa.  App.  576,  83 
8.  BL  173  (2). 

4.  Masteb  and  bebvajit  ^=9270(7>— Btidehob 
of  bdbseqttxnt  pbecautiona  inooupktbnt. 

Testimony,  to  the  effect  that  supporting 
pillars  were  pat  iinder  the  derailed  car  when 
it  was  again  jacked  up  after  plaintiff  was  In- 
Jored,  was  incompetent  'and  was  property  io> 
jected  by  the  trial  judge.  "Bvidosee  In  behalf 
of  the  plaintiff  that,  after  the  o^pse  ot  a 
scaffold,  resolting  in  the  death  of  her  son,  the 
defendant  took  additional  precantions  In  the 
rebuilding  of  the  scaffold,  to  prevent  others 
from  being  likewise  Injared,  was  properlst  re> 
jected,  although  offered  in  rebuttal  of  the  con- 
tention that  the  defendant  had  provided  him 
with  a  scaffold  'equal  to  those  in  general  use 
and  reasonably  safe.*  Such  evidence  cannot 
logically  be  considered  as  in  effect  an  admi^ 
sion  tlut  the  defendant  was  negligent  in  not 
sooner  observing  snch  precanticms.''  MttdieU 
V.  Schofleld's  Sons  Co.,  19  Ga.  App.  201,  91 

5.  £.  276  <2).  See,  also,  Georgia  Southern  A 
Florida  By.  Co.  v.  Gartledge,  116  Ga.  164.  42 
&  B.  405,  SI  L.  a  A.  118;  Central  By.  Oft.  T. 
Price,  121  Ga.  ttO,  608, 40  S.  B.  683. 

S.  BtABTSB  aud  sERTAirT  «=>24ffa).  280(37)— 
Bailwat  meuort  oBXTzira  oohicahd  nc- 

PBOPEBI.T  RONSOITED  lOK  COSTBISnTOBT 
KCOUOKNCI. 

"A  servant  is  bound  to  obey  a  command, 
vlien  given  as  such,  by  one  occupyhig  the  rela- 
tion of  vice  prindpat  to  the  master,  if  it  per^ 
tains  to  the  duties  of  the  servant's  employment 
tod  does  not  involve  a  violation  of  the  law,  and 
if  the  act  required  is  not  one  which  is  of  it- 
self so  obviously  dangerous  that  no  person  of 
ordinary  pradence  could  be  expected  to  per- 
form it  If,  under  the  drenmstancea  existing 
at  the  time  of  its  issnance,  the  giving  of  such 
u  order  constitates  an  act  of  negligence,  but 
the  servant,  acting  under  the  duty  and  obliga- 
tion thus  resting  upon  bim,  proceeds  to  execute 
the  Command,  and  is  injured  as  a  consequence, 
the  master  is  liable  In  damages  to  the  servant 
(or  the  injuries  so  sustained."  Whiters  v.  Mal- 
lory  S.  S.  Oa,  23  Ga.  App.  47,  97  S.  E.  453. 
See,  also,  Moore  r.  Dublin  Cotton  Mills,  127  Ga. 
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609,  eia  06  &  B.  839, 10  L.  B.  A.  (S.  8.)  772; 
Holsey  v.  Macon,  D.  &  S.  Bailroad  Co.,  6  Ga. 
App.  687,  641,  66  S.  B.  600,  and  cases  there 
toted;  want  t.  Boyster  Qnano  Co^  10  Ga. 
App.  758.  84  S.  E.  161  (2). 

<b)  It  appearing  from  the  petition  and  the 
evidence  that  the  plaintiff,  who  was  known  to 
the  alter  ego  of  the  defendant  as  an  inexpe- 
rienced laborer  at  the  time  he  was  employed  to 
assist  in  rerailing  a  derailed  flat  car,  the  weight 
of  which  was  resting  upon  two  jadis  only,  one 
on  each  dde  thereof,  and  OiBt  he  was  neverthe- 
less ordered  by  the  alter  ego  in  diai^  of  the 
work  to  go  nnder  the  car  for  the  purpose  of 
shoveling  out  dirt,  and  that  vdiile  so  engaged 
the  car  fell  off  the  jacks  and  Injured  the  plain- 
tiff, it  cannot  be  held  as  a  matter  of  law  that 
the  dangers  inddent  to  such  work  were  so  ob- 
vious to  an  inexperienced  man  as  to  preclude 
a  recovery.  Whether  or  not  the  car  was  negli- 
gently propped  or  jacked  up,  and  whether  or 
not  the  giving  of  the  order  constituted  an  act 
of  neiJigence,  were,  under  the  evidence^  qne^ 
tlons  (or  determinatloB  by  the  Jury,  ud  the 
court  erred  In  granting  a  nonsuit. 

Error  from  Superior  Ooart,  Glascock  Coun- 
ty; B.  F.  Watter,  JnOfei. 

Action  by  M.  Lb  Uary  agalnat  the  Angiuta 
Sotitbem  Bailroad  GMnpany.  Judgm^t  of 
nonsuit,  and  plaintiff  brtngs  error.  Beversed. 

li.  D.  McGr^r,  of  Warr^ton,  and  Hill  ft 
Adams,  of  Atlanta,  for  plaintiff  In  error, 

Barrett  ft  Unit,  of  Augosta,  and  B.  B. 
Bogen,  oC  Glbaon,  for  <MenHnra.  ta  artor. 

SMITH,  J.  Judgment  iweMed. 

JBNKIN3,  p.  J„  and  STBPHKNB,  J.. 
concoTa 


(24  Oa.  App.  766) 

HATNBS-HBNSON  8HOB  GO.  BBOWN 
ft  BBOWN.   (N»  11062;) 

(Ooort  of  Appeals  of  Georgia,  DlvUoa  Ntt,  % 

Feb.  10, 1020.) 

(Sfttaiut  »y  tte  Oowt.f 

1.  8au8  «=923CB)  —  Obdkb  bt  BAmjira 

SAUBSICAN  aVBJXOT  TO  APPSOTAI,  18  UtriUT- 
BSAL. 

"If  a  traveling  salesman,  who  has  no  au- 
thority to  dose  a  aale^  take*  from  a  prospectiTe 
pardiaaer  a  wrlttoi  cmtraet  agreeing  to  buy 
an  artide  on  named  terms  and  conditions,  but 
by  stipulations  In  the  writing  the  contract  is 
subject  to  the  approval  of  the  agentf s  prlndpal, 
the  writing  amounts  to  a  mere  offer,  and  Is  no- 
ilateral,  until  the  approval  contemplated  has 
been  duly  made."  Gable  Co,  T.  Hanoo^  2  Ga. 
App.  73,  58  8.  B.  818. 

2.  FBAUDS,  ffTATDTB  Or  «S9l  16(10)— APFBO  TAX. 
OV  SALKMAN'S  OBOEB  MTJBT  BM  in  WBItlNO 
IT  FOB  IfOBB  IHAIT  JOTT  nOU.ABS. 

"In  audi  a  case,  if  the  contract  relates  to 
-•'goods,  wares,  or  merchandise  to  the  amount 
of  |60  or  mwe,'  and  is  therefore  within  the 
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purview  of  tbe  statute  of  fraads,  the  approval 
coDtempIated  mast  be  in  writing  before  Uie  coor 
tract  becomes  mataaL**  Id. 

8.  FU0DB,  STATUTB  OF  «S9l29(D— BnCOT  OV 
FAILtm  TO  ASVaOVX  ORDER  FOB  OEUTKBT  OT 

000D8  OTATBd/ 
"A.  siened  a  writlnc  agreeing  to  deUver  to 
B.,  at  a  time  and  place  atated,  and  at  a  price 
named,  goods  exceeding  in  value  $50.  B.  did 
not  agree  in  writing  or  otherwise,  either  at 
the  time  tlie  above  paper  was  signed  or  there- 
after, to  pay  for  the  goods.  The  time  for  de- 
livery paaaed  without  B.  ddng  anything  to  bind 
himself  to  pay  for  the  goods.  After  that  date 
B.  tendered  the  price  and  demanded  the  goods. 
Heldt  that  B.  eould  not  maintain  againat  A. 
an  'action  tor  damages  for  failure  to  deliver  at 
the  time  and  place  fixed  in  tbe  writing.  The 
right  of  B.  to  demand  an  enforcement  of  the 
obligation  depended  upon  bis  doiog  some  act, 
prior  to  the  time  fixed  for  delivery,  which  would 
bind  him  to  pay  in  the  event  of  delivery."  Sivell 
T.  Hogas,  119  Ga.  107.  46  S.  B.  er  (4). 

^  Fa&ITOS,  STATDTB  OF  4=S»8S— OOUFIJAITOR 
WITH  BTATUTR  OF  FRAUDS  ITBCESaART  CT  BAUE 
OF  GOODS. 

Prom  ondisputed  evidence  In  tiiJs  case  it 
dearly  appears  that  the  defendants  never  siipied 
any  written  agreement  for  tbe  purebase  of  tbe 
goods  in  dispute,  so  aa  to  bring  the  transaction 
within  the  reguiremeots  of  the  statute  of  frauds, 
nor  does  it  appear  that  the  plaintiff  ever  en- 
tered into  any  written  agreement  to  sell  the 
goods.  Under  these  circumstances,  there  was 
no  legal  landing  eontract,  and  a  verdict  was 
demanded  in  favor  of  the  jdaintifE.  The  court 
therefore  erred  in  overruling  the  motion  tor  a 
new  tJ^aL 

Error  from  Soperlor  Ooort,  Fayette  OonD> 

ty ;  W.  B.  H.  Searcy,  Jr,  Judge. 

Action  by  tbe  Haynes-Heuson  Shoe  Com- 
pany against  Brown  &  Brown.  Judgment  for 
def^dants,  a  new  trial  'was  denied,  and 
plaintiff  brings  error.  Bermed. 

Hayuea-Henson  Shoe  Company  sued  Brown 
&  Brown  for  a  balance  alleged  to  be  dne  on 
an  opea  account  Tbe  defendants  admitted 
that  they  owed  ttie  account  sued  apon,  bat 
pleaded  that  they  were  entitled  to  damages 
in  tbe  sum  of  $320  for  tbe  breach  of  an  al- 
leged contract  for  the  sale  of  goods  amoimt- 
Ing  to  $800.  This  alleged  contract  was  in 
the  form  of  an  order  given  by  the  defendants 
to  one  Budianan,  a  traveling  salesman  for 
the  plaintiff.  Tbe  uncontradicted  evidence 
(liscloses  that  the  plaintin's  salesman  had  no 
authority  to  close  a  sale,  but  that  all  orders 
taken  by  bim  were  subject  to  approval  by 
his  principal.  Tbe  order,  which  was  in  the 
form  of  a  memorandum,  was  introduced  in 
evidence,  and  was  not  signed.  Tbe  traveling 
salesman  testified  that  he  did  take  an  order 
from  tbe  defendants  for  a  bill  of  shoes,  and 
tbat  he  seat  It  to  his  house  for  approval,  and 
that  the  order  was  returned  to  him  with  the 


word  "dedlned"  mariced  across  Its  face. 
Tbe  documentary  evidence  showed  this  to  be 
true. 

Tbe  only  witness  tor  the  defendants  testl- 
fled,  among  other  things,  as  fOllowi: 

"I  did  not  do  anything  elw  aftw  I  gave  tiu 
order  to  Mr,  Buchanan.  I  did  not  taffi  any 
agreonent  In  wri&ig,  dther  at  the  time  the 
shoes  were  bought  or  thereafter,  agredng  to 
take  tbe  goods  or  pay  for  Uiem,  I  did  not  an* 
swer  any  card  w  letter  th^  sent  me  about  the 
goods." 

There  was  also  introduced  in  STidenoe  a 
letter  from  the  plaintlET  to  tbe  defendants 
whidi  referred  to  a  past-due  indebtedness  of 
tbe  defendants;  but  this  letter,  although  it 
mentioned  In  an  indefinite  way  an  order  for 
fall  goods,  did  not  contain  a  promise  or 
agreement  to  sell  any  particular  goods  or 
mer<^Ddise. 

The  Jury  returned  a  verdict  In  favor  of  tbe 
defendants.  Tbe  plaintiff  made  a  motion  for 
a  new  trial,  based  on  general  grounds  only, 
which  was  overruled,  and  it  excepted. 

J.  W.  Onlpemnr,  of  rayetterille,  for  pUin* 
tiff  in  error, 
H.  A.  Allen,  ai  Atlanta,  tor  defteidant  In 

error. 

SMITH,  J.   Judgment  reversed. 

JIDNKIxra,  P.  J.,  and  STBPHBNS,  K  «an- 
cor. 


(84  Oft.  App.  TCO) 

WQXJAMS  et  aL  T.  WSSTBBN  *  A.  B.  Oa 
WBSTBtBN  ft  A.  B.  00.  V.  WILUEAMB  et  iL 

(Nos.  lOeSl,  10652.) 

(Ooort  «<  i^peals  of  Georgia,  DiTtsloa  No.  & 
Feb.  0. 192a) 

(BvUabut  fiy  the  Oomrt,) 

I.  MASnCB   AUD    BEKVAHT  «S>286(3>— WHXBB 
THERE    WAS   BVIDBNOB  FBOU    WHICH  JUST 

waBT  FiHD  DBnKDAHi'a  mouaRHCB,  noH  • 

SUIT  IICPBOPXB. 

QoestlODS  as  to  diligence  and  negligence,  in- 
cluding contributory  negllgtmce,  are  questions 
iwculiarly  tar  the  Jury,  and,  there  being  suffi- 
dent  evidence  in  tMa  case  from  which  tbe  jury 
might  infer  acts  of  negligence  on  tbe  part  of 
tbe  defendant  such  as  constituted  tbe  proximate 
cause  of  the  injury,  the  court  erred  in  granting 
a  nonsuit  White  v.  Atlanta  Consolidated 
Street  Ry.  Co.,  92  Qa.  494,  17  S.  B.  672 ;  Carey 
V.  Bast  Tenn.,  etc.,  Ry.  Oo.,  96  Ga.  647.  22  S. 
E.  299:  Intematitmal  Cotton  Mills  v.  Webb, 
22  Qa.  App.  300.  96  S.  D.  16;  Moore  v.  Dixie 
Fire  Ins.  Co.,  19  Ga,  App.  800,  804,  92  S.  B. 
302.  In  view  of  the  new  and  addititmal- facts 
and  drcumstances  disclosed  by  the  evidence  ad- 
duced upon  the  trial  of  the  case  now  under  re- 
view, the  declrion  rendered  by  this  conrt  in 
Wlllisms  V.  Western  ft  Atlantic  R.  Co.,  20  Ga. 
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App.  726,  08  8.  E.  666,  af&rmmg  the  grant  of 
a  Donniit  in  an  action  between  the  same  parti  em 
ind  involring  the  same  snhjectmatter  aa  the 
one  DOW  before  this  ooort,  is  not  controUiDC* 

2.  Death  €=»39— "Cause  of  aotioh  ao- 
cbues"  when  adhxnistratob  ib  afpozhtxd. 
"A  cause  of  action  to  recover  damacea  for 
death  ander  the  federal  Enqtloyera'  Liability 
Act  [U.  S.  Comp.  St.  H  8657-^866]  aecraes 
vhen  an  administrator  ia  appointed,  and  not  at 
the  time  of  death,  witldn  tlw  meaning  of  the 
sectltHi  providing  tiiat  no  action  abaU  be  main- 
tained unless  commenced  within  two  yean  from 
the  day  tiw  eanae  of  action  acemed." 

8.  AMEKDED  FETITXOir  XIT  AOTIOR  TJNDmi  IXD- 
BSAL  BlCPLOTERS'  LUBILIirr  AOI  HELD  tttfT 
aiUBJEOV  TO  DEinTBBXBB. 

The  petition,  as  dmendec^  waa  not  aahject 

to  the  demurrers  Interposed. 
Smith,       diss  en  tine. 

Error  from  Otty  Court  of  Atlanta;  H.  M. 
field.  Judge. 

Salt  bar  Un.  Joinle  U  WUllaiiu,  admlnia- 
tratrlx,  ud  a  Ii.  Wlllfiuas,  administrator,  of 
Chestor  A.  Williams,  docoued,  against  the 
Western  it  Atlantic  Ballroad  Ckmipany.  De- 
morrer  to  petition  orenulsd,  and  Judgment 
of  ntmsnit,  and  plaintiffs  exoqit  and  bring  w> 
ror,  and  defendant  takes  a  croas-blll  of  ex- 
ceptions. Reversed  on  main  bill  <tf  tuee^ 
tlons,  and  affirmed  on  cross-bill. 

This  Is  a  suit  under  tbe  federal  Omployov' 
UabiUty  Act,  Instituted  by  Mrs.  Jennie  U 
Williams,  administratrix,  and  C  L.  Williams, 
administrator,  of  tbe  estate  of  Chester  A: 
Williams,  deceased,  against  the  Western  & 
Atlantic  Railroad  Company,  to  recover  for 
the  homldde  of  the  decedent  (son  of  the 
plaintiffs),  which  occurred  while  he  was  In  the 
employ  of  the  defendant  and  in  fb»  discharge 
of  his  duties;  bis  death  haTlng  been  ooca- 
stoned  by  the  wrecking  of  a  building  broui^t 
about  by  the  alleged  explorton  of  escaping 
gas  from  a  gasoline  engine  belonging  to  the 
defendant.  The  explosion  and  the  deoedokt'a 
death  occurred  tm  January  26,  1912.  The 
ndt  was  filed  more  than  two  years  thereaft- 
er (Jannaxy  24,  1917),  bnt  wiOdn  two  years 
aftor  Oie  appcdntment  of  tite  plain  ttifa  (Sep- 
tember 29,  ISUQ  as  T^esoitatives  of  the  de- 
cedent's estate.  Tbe  petition  was  demuned 
to  on  tlie  groimd  that  tbs  soit  was  barred, 
rince  it  Is  provided  in  tlie  act  mider  isrtilclk 
tbe  action  arose  that — 

"No  action  shall  be  maintained  under  tUs  act 
unless  commenced  within  two  years  from  the 
day  the  cauae  of  actitm  aocmed.** 

nie  dwnurrer  was  oremled,  and  Ou  de- 
fendant filed  exceptiooa  pendmte  lite.  Hie 
case  proceeded  to  trial  and  resulted  In  a  non- 
suit The  plaintiff  in  the  main  bill  of  excep- 
tions excepts  to  the  granting  of  a  nonsuit^ 


while  the  defendant  in  a  cross-bill  of  excep- 
tions excepts  to  the  ovOTrullng  of  Its  demurs 
rer,  both  gneral  and  spedaL 

Westmoreland.  Andersim  tt  Smith,  of  At- 
lanta, tar  plalntUh  in  error, 

Tye,  Peei^es  ft  Tj9»  at  Atlanta,  for  defend- 
ant In  error. 

PER  CURIAM  (after  stating  the  fftcts  as 
above).  [1]  1.  The  Judgment  rendered  by 
this  court  in  20  Oa,  App.  72fl,  98  S.  B.  666, 
affirming  tbe  grant  of  a  nonsuit,  was  a  suit 
between  the  same  parties  and  upon  the  same 
subject-matter  as  the  one  now  before  us 
bron^t  under  the  federal  Employers*  liabH- 
ity  Act  (U.  S.  Comp.  St  |}  8657-8665).  We 
do  not  coQslder  that  the  former  decision  is 
now  controlling  nptm  the  question  as  to 
whether  or  not  there  waa  an  issue  of  fact  as 
to  the  defendant's  negligence  as  constituting 
the  proximate  cause  of  the  injury,  which 
should  have  been  submitted  to  the  Jury,  since 
the  new  and  additional  evidence  submitted 
by  the  plaintiffs  In  this,  the  preset  suit,  very 
materially  strengthens  the  contention  of  the 
plaintiffs  that  the  explosion  was  caused  by 
gasoline  alleged  to  have  escaped  from  the  en- 
gine and  pipes  of  the  defendant  D.  O.  Hicks 
(or  Hlx),  a  witness  for  the  plaintiff,  testified 
at  both  of  tbB  trials  In  part  substantially  as 
follows : 

"The  enrlne  room  was  not  provided  with  ven- 
tilators, niere  ware  Uiree  windows  In  the  en- 
gine room.  Those  windows  were  kept  closed  in 
cool  weather.  There  was  nothing  in  the  engine 
room  to  cause  an  explosion  in  case  somebody 
wait  into  that  room  with  a  lighted  lantern,  ex- 
cept the  gasoline.  If  that  engine  had  been 
running  for  sevoral  honra  and  the  room  dosed 
up,  and  tfiere  was  gasoline  leaking  into  the 
room,  the  heat  caused  by  tlie  motioB  oC  t^a 
whaels  would  be  snffident  to  volatilize  that  gas- 
oline and  cause  an  ezploslai  when  It  came  In 
contact  with  6ame.  I  have  never  heard  of  any- 
thing else  except  a  fiame  that  would  cause  saso- 
line  to  be  exploded.  If  the  room  had  been  dos- 
ed up  for  several  hours,  and  the  engine  was 
running,  and  there  was  leaking  gasoline  in  tbe 
room,  and  the  door  opened  and  a  party  entered 
with  a  lighted  lamp,  with  a  flame,  that  air  that 
was  IM  in  would  be  iufflqient  to  volatUbs  that 
gaaoUne  and  cause  an  explosion.'* 

Another  expert  witness,  O.  E.  Freeman,  tes- 
tified at  both  o£  tbe  trials  in  part  substan* 
tiaUy  as  follows: 

"If  there  wss  a  room  15  1^  18  foet  witb  a 
ceiling  anywhere  from  12  to  18  feet  Ugh,  built 
of  briiik  witb  a  cement  fioor  (audi  as  In  tlits 
case),  with  two  Falrbanks-Morse  gasoline  en- 
gines in  it,  with  windows  in  the  room,  and  tbe 
windows  dtwed,  and  the  door  dosed,  and  a  party 
entered  that  room  witii  a  lighted  lantern,  and 
after  the  door  waa  opoied  there  waa  an  explo- 
sion, which  wrecked  that  building  and  caught 
that  party  under  the  dfibria,  there  is  (mly  one 
form  of  gaa  that  would  enter  thla  building;  it 
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U  nldaot  that  «  Ucht  vooU  cmim  tiib  atpl»- 1 
lion  <ml7  from  e<nniiiff  bi  contact  witk  a  gaa* 
If  those  were  gasoline  engineB,  there  was  gaso- 
line coming  in  the  building;  gas  will  not  ex- 
plode tintU  It  TolatillEes,  which  it  will  do  at  anr 
temperature  from  zero  up.  This  explosion  conld 
<nilr  have  been  cansed  from  the  Tolatilizatltm  of 
some  amount  of  gasoline,  that  could  hare  got- 
ten into  this  bailding  somehow,  being  exploded 
or  ignited  from  thla  lantern.  If  the  engine  bad 
been  running  tiiree  or  four  hours,  and  the  gaso- 
line had  been  leaking,  *  *  *  if  this  engine 
was  running  tliree  or  fbnr  hotu*  In  a  room  of' 
the  dimensions  given,  I  wonld  say  it  would 
raise  the  temperature  of  that  room  to  from  80 
to  90  degreea,  and  that  would  cause  the  gasoline 
to  volatilise  very  rapidly.  If  the  door  was 
opened,  and  a  party  went  In  from  the  outside, 
and  had  gone  from  4  to  6  feet,  and  on  explorioD 
took  place  from  the  lantern  that  he  carried  in 
his  hud,  the  opening  of  Un  dom  and  iba  letting 
in  of  the  air  would  vidatiliae  ttie  gasoline  suf- 
ficiently to  cause  explodon.  If  the  tempetv 
ature  was  from  80  to  90  d^rees,  and  gasoline 
leaking  or  dropping  one  drop  a  second,  it  would 
take  from  three  to  six  hours  for  that  room  to 
become  sufficiently  charged  with  gas  to  cause  an 
explosion  of  sufficient  violence  to  wreck  tlis 
building.  Th«  volatilisation  that  would  ordinari- 
ly take  place  would  not  be  in  sufficient  quan- 
tities to  be  dangerous  in  the  absence  of  a  leak 
in  stnne  gasoline  idpa  w  pnmp  in  any  standard 
make  gasoline  sngine  tiiat  I  hava  ev«r  bad  any 
experience  with." 

Besides  fbe  evidenoe  addaced  on  tlie  for- 
mer trial,  tlw  following  additional  evldenca 
was  submitted  on  Uie  trial  of  the  case  now 
befrae  na: 

G.  F.  Pflasterf^.  an  emplc^  of  Qie  defend- 
ant, Bwom  in  bdialf  of  plaintiff,  testlfled: 

"After  an  InTestigatlon  X  ascertained  the 
cause  d  the  blowing  op  and  made  a  report  on 
It.  As  wdl  as  I  remonber  I  made  tiie  report 
to  my  superior  officer.  •  •  •  It  [tbe  eiplo- 
^on]  was  cansed  by  die  house  being  dosed  up 
for  a  considerable  period,  making  it  air-tight, 
and  In  the  escaping  gasee  from  the  engine  ac- 
cumulating there  and  having  no  chance  to  mix 
with  the  air,  and  that  when  a  lighted  lantern 
was  taken  into  the  compartment  and  the  fresh 
air  was  let  into  the  room,  the  proper  mixture 
of  gas  with  the  air  and  the  lighted  lantern  caus- 
ed the  explosion.  •  *  •  ^e  eauae  of  the 
exploidon  was  gasoline  having  impr^ated  the 
room,  the  windows  down,  some  one  ojfeaei  the 
door  with  a  lighted  lantern,  a  flame^  and  the 
building  blew  up.  *  *  *  This  examination 
was  made  within  24  hours  after  the  accident 
*  *  *  I  base  it  [the  statement  that  the  win- 
dows were  shut]  on  the  reports  made  to  me  aa  to 
the  condition  in  which  the  power  house  was 
left  fOT  3  boors  or  more.  The  chief  malntainer 
and  oUiers  made  that  r^rt,  made  Ihe  report 
tltat  the  engine  waa  left  running  and  the  wId> 
daws  and  doors  down  and  shut." 

It  will  be  recalled  Oiat  in  the  former  dedr 
Blon  this  court  based  its  holding  partly  upon 
tbe  foct  that  there  waa  then  nothing  to  indi- 
cate that  the  ventilating  windows  were  dosed. 

O.  L.  William^  who  gmallfied  as  an  eq^ert 


on  gasoline  englnea^  tastifled  with  nCsrenco 
to  Oie  pump  on  the  oiglne  whldi  waa  rannlng 
the'  night  of  the  explosion  as  follows : 

*Tb.iB  pump  on  No.  1  engine  the  knoll  nut 
was  very  badly  scarred,  showing  marks  of  vio- 
lence caused  by  a  chisd  or  something  used  on 
the  fatoU  nut  t»  t^htea  tt  *  *  *  The  knoll 
nut  presses  down  on  It,  pressing  the  packing 
down  like  that.  If  this  knoU  nut  la  acrewed 
down  all  die  way  against  tbe  abonlder,  the  nvt 
and  shoulder  would  be  in  contact,  leaving  no 
space  for  the  packing  between  the  nut  and  the 
shoulder.  *  *  *  Then  wers  placet  jtuKoot- 
inff  markt  lofters  oU  had  been  deposited  on  the  ' 
nut  iown  on  the  barrel  of  the  pump  where  the 
gaeoiiM  nuutrng  dowu  Of»  the  Hde  of  the  pimp 
left  marke  lehen  it  o»t  the  oil.  OaeoUne  wUt 
rssiovs  ofl,  and  etredk  showfnff  Ikst  the 

pump  had  ieen  leoJUng,  *  *  *  In  mp  opin- 
ton  that  condition  had  twisted  for  tome  Hme, 
had  heen  in  that  condiUon  for  tome  time. 

*  *  *  The  ffoeoUne  that  I  tpeak  of  at  befsff 
on  the  tide  of  the  pump  could  not  hove  got  there 
any  other  way  except  the  way  I  have  deterilted. 

*  *  *  nils  knoll  nnt  that  I  examined  waa  on 
engine  No.  1.  It  looked  like  somebody  had  used 
a  chisel  in  order  to  make  it  fit  tight.  It  did  fit 
tight  If  it  dM  fit  tight,  gasoline  could  come 
out  between  die  plunger  and  the  barrel,  aa  there 
was  no  packing  there,  nothing  to  aeal  it  lliere 
waa  no  packing  there  to  seal  the  jtdnt,  and 
therefore  the  gasoline  could  cnne  through  there^ 
It  would  oome  ont  from  the  bartd  ot  the  gasi^ 
line  pomp." 

The  Italicised  portion  of  the  evidence  was 
not  auibmltted  at  the  former  trlaL  ^lere  la 
no  evidence  going  in  any  way  to  show  that 
this  particular  leak  in  tbe  pumis  here  testi- 
fied to  for  the  first  time,  had  ever  been  rem- 
edied, or  in  any  way  sought  to  be  remedied. 

D.  G.  Hicks,  who  qualified  as  an  expert 
gasoline  engine  man,  testified  for  the  first 
time  at  the  second  trial  that  without  proper 
packing  Id  the  gasoline  pump,  and  with  the 
knoU  nut  in  the  condition  described  by  the 
vrltness  Williams,  gasoline  would  leak  there- 
from. 

It  wiU  thus  be  seen  that  on  this  trial,  but 
not  at  the  former  trial,  there  was  evidence 
showing  that  the  windows  were  down  and  the 
door  closed,  and  new  circumstances  were  ad- 
duced for  the  purpose  of  showing  that  gas 
was  leaking  from  the  pump  on  the  oigin^  as 
well  as  from  the  pipes.  Furthermore,  the 
witness  Bead,  in  addition  to  his  testimony  at 
the  fwmer  trial,  now  swears  that  two  or 
three  of  the  threads  on  the  gast^e  pipe  had 
"worked  out,"  and  Aflsenh^mer,  who  was  not 
Bwom  on  the  former  trial,  testlfled  that  in 
repairing  the  leak  in  the  i^pe  he  did  jiot 
think  that  he  "tamed  It  mvt  a  quarts 
around.**  It  would  thna  aeem  from  all  of  the 
testlmimy  anbmltted  on  flie  present  aolt  (Out 
la,  tlie  evidence  vtdch  was  new,  taken  In  con- 
necUon  with  the  evidence  whidi  was  also 
presented  In  the  former  case,  and  which  was 
In  substance  repeated)  that  a  juiy  might  have 
been  reaawtably  aadumlied  to  Infer  Quit  tlw 
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plaintiff  bad  established  by  sufficient  proot 
the  tact  that  negligence  on  the  part  of  the  de- 
fendant did  exist,  and  that  such  negligence 
constituted  the  proximate  cause  of  the  inju- 
ry. Not  only  was  evidence  submitted  for  the 
first  time  for  the  purpose  of  showiDg  that 
the  ventilating  wlndovrs  of  the  room  were 
dosed*  but  new  evidence  was  submitted  for 
the  purpose  of  showing  a  new  and  Independ- 
ent leak;  the  evidence  being  not  only  to  the 
effect  that  gasoline  might  have  leaked  from 
such  new  source,  the  pump  on  the  engine,  but 
that  it  was  actually  doli^  so.  Even  in  re- 
gard to  the  all^^  leak  In  the  pipe,  while  the 
same  evidence  appears  now  as  at  the  former 
trial  tending  to  show  that  such  admitted  de- 
fective Joint  had  been  remedied,  still  In  this 
case  ttiere  is  new  evidence  to  the  effect  that 
certain  tbreada  tm  this  pipe  had  worked  out, 
and  the  Jury  on  the  last  trial,  had  they  been 
permitted  to  do  so,  could  have  weighed  and 
conaideMd  for  themsdvoi  Ute  natnre  and 
diaracter  of  the  vork  done  In  the  rqnlrtng 
of  nuA  leaking  and  defecUve  pipe  Dy  the  de- 
fKidaiif B  meehanlc;  slnoe  <m  the  last  trial  It 
was  testUed  to  1^  Oie  medianlc  for  tbs  first 
time,  **I  6iaa*t  think  I  turned  it  over  a  aoar* 
ter  around;"  he  then  having  rrference  to  the 
same  Joint  that  had  as  many  as  two  or  three 
of  its  threads  worked  out  In  our  oidnton, 
the  evidence  is  entirely  sufficient  to  have  au- 
thorized the  8(d>mls8l<m  to  the  Jury  of  the 
question  of  the  det»>dsnf  s  n^ligence,  made 
by  all  of  this  testimony.  IrreqtectlTe  as  to  any 
issoe  as  to  contributory  negligence  on  the 
part  of  the  decedent,  and  that  the  court  err- 
ed in  refusing  to  permit  the  Jury  to  pass  up- 
on this  question,  by  granting  a  nonsuit 

[2]  2.  The  case  being  reversed  on  the  main 
bill  of  exceptions,  it  becomes  necessary  to 
pass  upon  the  cross-bill  of  exceptions,  where- 
in the  defendant  excepts  to  the  overruling  of 
Its  demurrer,  both  general  and  spedal,  insist- 
ing that  the  plaintiffs*  suit  Is  barred  by  rea- 
son of  not  having  been  "commenced  within 
two  years  from  the  date  the  cause  of  action 
accrued,"  as  the  act  requires.  The  defendant 
Insists  that  the  cause  of  action  accrued  on 
the  decedent's  death,  which  occurred  on  Jan- 
uary 2K,  1012,  and  that,  as  the  suit  was  not 
commenced  until  January  24, 1917,  more  than 
two  years  thereafter,  It  Is  therefore  barred. 
On  the  contrary,  the  plaintiff  Insists  that  the 
cause  of  action  accrued  on  the  appointment 
of  the  plaintiffs  as  represratatlves  of  the  es- 
tate of  the  deceased,  which  appolntm^t  was 
made  on  September  28,  1915,  and  the  suit, 
having  been  cinnmenced  within  two  years 
from  that  date,  is  not  barred. 

The  authorities  are  conflicting  m  the  ques- 
tioa  88  to  whoi  a  cause  <^  action  under  this 
act  accrues.  Some  hold  that  the  right  ac- 
crues upon  the  ^ppt^tmeot  of  an  administra- 
tor of  the  estate  of  the  person  for  whose  hom- 
icide a  suit  is  bront^t,  while  othos  hold  that 


it  accrues  npon  the  death  of  the  decedwt 
The  weight  of  authority  seems  to  support  the 
view  that  the  cause  of  action  accrues  with 
the  appointment  of  the  administrator. 

Without  attempting  any  lengthy  discussion 
or  elaboration  of  the  authorities  pro  and  con, 
we  are  content  to  rest  our  decision  on  the 
authority  of  the  recent  well-considered  and 
exhaustively  treated  case  of  American  R.  Oo. 
of  Porto  Rico  V.  Ooronas,  decided  by  the 
United  States  Circuit  Court  of  Appeals, 
First  Clicolt.  280  615.  144  a  O.  A.  689, 
U  B.  A.  1916B,  109S.  It  Is  there  held: 

"A  cause  of  action  to  recover  damages  tor 
death  under  the  federal  Bmployers*  Liability 
Act  accrues  when  an  administrator  Is  appointed, 
and  not  ot  tiie  time  of  death,  within  the  mean- 
ing of  the  section  providing  tiiat  no  action  shall 
be  maintained  unless  ctHnmenced  within  two 
years  from  the  day  the  cause  of  acttra  accmed." 
L.  B.  A.  ISieB,  1096. 

We  adopt  the  coiuauatoa  readied  In  that 
case^  and  bM  that  the  canae  of  action  In 
ttds  case  accmed  witti  tbB  aKMrfntmnt  <tf  the 
administrators. 

W  The  petition  was  not  aahjeet  to  geoenl 
Hemamst,  and,  as  flnal^  amended,  was  not 
subject  to  any  of  the  grounds  of  the  special 
demurrer. 

Judgment  reversed  on  the  main  Mil  of  ex- 
ceptions. Affirmed  on  crossbill. 


JENKINS.  P.  J. 
cor. 


and  STDPHBNS,  3^  coo- 


SMITH,  J.  (dissenting).  Tba  majority  ot 
the  court  are  of  the  oplnitm  that  the  trial 
Judge  erred  In  granting  a  nonsuit,  and  that 
therefore  the  case  should  be  reversed  on  the 
main  bill  of  exertions.  I  cannot  ccmcnr  with 
my  Colleagues  In  this  Judgment  I  am  of  the 
opinion  that  the  action  of  the  court  In  grant- 
ing a  nonsuit  was  proper,  for  the  following 
reasons: 

Wheu  this  case  was  previously  here  for  re- 
view the  evidence  was  thorou^ily  studied  and 
considered,  and  the  following  ruling  made : 

"That  the  cause  of  action,  if  any,  arises  un- 
der the  federal  Employers'  Liability  Act,  and 
under  the  petition  as  filed  t^e  case  pleaded  was 
not  proven  and  the  case  proven  was  not  plead- 
ed,' and  the  court  properly  granted  the  non- 
suit.'' Williams  W.  &  A.  Railroad  Co^  20 
Oa.  App.  726,  729,  98  8.  B.  566.  660. 

On  motion  tor  itSneniiDg  Uds  court  held 
that  the  doctrine  of  res  4»a  loquitur  did  not 
apply,  and  quoted  wifli  iQiproval  tbe  fidlow- 

Ing: 

"Negligence  cannot  be  Inferred  merely  from 
tiie  fact  of  disaster ;  the  burden  b^g  on  pl&ln- 
tiS  to  establish  by  proof  that  negligence  did  ex- 
ist. *  *  *  A  case  may  not  be  submitted  to 
the  Jury  where  there  is  at  most  only  a  balanced 
probaUUty  that  a<Ai<mable  n^Ugenoe  existed. 
*  *  *  HaniCeitly  a  presumption  of  Diligence 
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does  not  arise  upon  men  evidence  of  an  Injury 
sustained.  •  *  •  The  maxim  res  ipsa  loqui- 
tur does  not  apply  where  the  accident  mi^t 
have  been  due  to  improper  handling  as  wdl  as 
to  impropw  famishing  the  Uking  causing  the 
accident."  20  Ga.  App.  780,  781,  732;  08  &. 
E.  657. 

The  record  now  before  ua  in  this  caae  dis- 
closes tbat,  although  there  was  an  effort 
made  to  add  to  the  testtmoiy  Introduced  on 
the  former  trial  and  to  Introduce  new  fea- 
tures into  the  case,  the  evidence  Is  enbstan- 
tiall7  tiie  same  as  it  was  when  this  court 
made  the  ruling  above  referred  to.  No  ma- 
terial changes  have  been  made  in  the  case  as 
a  whole,  and  though  two  new  witnesses  were 
introduced,  their  testimony,  at  most,  does  not 
amotmt  to  more  than  suggestions  or  Infer- 
ences as  to  posslMUtles.  It  is  my  opinion, 
therefore,  that  since  there  is  no  material  or 
substantial  change  In  the  record  now  under 
review  and  the  record  reviewed  by  this  court 
in  Williams  v.  W.  &  A.  R.  Co.,  20  Oa.  App. 
720,  93  S.  K  fS56,  the  rulings  then  and  there 
made  are  controlling. 

It  is  unnecessary,  under  the  view  I  take 
of  the  case,  to  pass  upon  the  questions  rais- 
ed by  Uie  cross-bill  of  exc^ttionsL 


(24  Oa.  App.  TU) 
rXSHEB  at  aL  T.  8HANDS  at  sL  (No.  10618.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  7,  1920.) 

(ByUahua  hy  the  Court.) 

1.  Appeal  and  kbeob  «=3l068(l>— Pbiitoifal 
AHD  Bwerr  ^essOT— Gbeditob's  act  inckbas- 

XNO  BCBETT'S  BISK  DIB0UABQE8  BUBETT;  III- 
BTBTJCTIOn  HELD  HABHLESS  IN  VIEW  OF  JU- 
ST'S riNDIlTQ. 

Any  act  of  the  creditor  which  increases  the 
risk  of  the  surety  or  ezposea  him  to  greater  lia- 
bilit7  .will  discharge  the  latter,  whether  such 
act  is  done  with  intent  to  defraud  the  surety  or 
not.  ThA  iar7  having  found  hf  their  Tardlet 
tliat  the  notes  were  not  altered,  and  therefore 
that  the  surety's  risk  was  not  increased  and  that 
he  wss  not  exposed  to  greater  liability,  the 
charge  that  an  alteration  which  increases  the 
risk  of  the  surety  must  be  made  with  intoit  to 
defraud,  If  error,  was  immaterial  and  harmless. 

2.  PLEAniNG  «=»36(3)— WhEBB  pleas  IN  AC- 
TION ON  NOTES  ADMITTBD  FLAINTIIT'S  COM- 
PLIANCE WITH  nOnCB  OF  INTENT  TO  SUE 
ANO  OLATK  ATTOBNBT's  FEES  DEFENDANTS 
CODLD  NOT  THBBEAFTEB  COICFLAIN  THAT  NO- 
TICE WAS  NOT  SUFFICIENT. 

The  defendants,  having  in  their  pleas  ad- 
mitted that  the  plaintiffs  had  complied  with  all 
the  requirements  of  the  statute  in  regard  to 
giving  10  daya^  notice  of  intention  to  bring  salt 
and  claim  10  per  eent.  attomey^s  fees  upon  the 
notes  sued  upon,  cannot  afterwards  be  heard 
to  comidain  tlut  the  notice  served  upon  them 
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failed  to  properly  deseribe  th%  note^  by  In- 
correctly reciting  the  rate  of  Interest  called  for 
therein,  or  that  the  trial  Judge  erroneooaly 
charged  the  jury  to  find  a  verdict  for  sodi  at- 
torney's fees. 

8.  Tbial  4=^i84(7)— Derndant  AOHTmNO 
PBIIU  FACIE  CASE  AND  SETTinQ  UP  AFflBlC- 
ATIVE  DEFENSE  MUST  PBOVB  DEFENSE  BT 
PMIPONDEEANCE  OF  EVIDENCE. 

Where  the  defendant  admits  a  prima  facie 
case  and  sets  up  an  affirmative  defense,  it  is  not 
error  upon  the  part  of  tiie  trial  Judge  to  charge 
the  Jury  that  the  defendant  must  prove  his  de- 
fense by  a  prqwndetance  of  the  evidence 

4.  Appeal  and  ebbob  «=>S4S  (3)— Whebe  ad- 
lasaioN  or  evidence  coTn.D  not  pbejudiob 

BESULT  OF  TRIAL  COUBT  OF  APPEALS  NEED 
NOT  PASS  ON  ITS  ADMIB8IBIUTT. 

Where  certain  evidence  which  could  not  in 
any  way  prejudice  the  result  of  the  trial  was 
admitted,  it  is  unnecessary  toe  this  court  to 
pass  upon  an  assignment  of  error  objecting  to 
the  admissibiUty  of  such  evidence  upon  the 
ground  that  it  was  seoondary  and  that  die 
foundati<m  tor  Its  Introduction  had  not  beoi 
laid. 

5.  Tbial  «=»265(2)— Failubb  to  obabqb  oh 

PBABBB  or  CAOB  mSMM  TEAS  IBOU  OOABa- 
■D  WAB  PBOiPEB  IX  ABSIMOS  OT  THIELT  ■■>- 
QUXBT. 

Where  the  trial  Judge  properly  charged  the 
jury  the  lew  relative  to  all  substantial  Israes 
made  by  tb»  pleadings  and  the  evidence,  It  was 
not  error  to  fail  to  charge  other  phases  of  the 
case,  in  the  absence  of  a  timely  request  properly 
made. 

&  Appeal  and  ebmb  ^1001  (D,  1140(5,  6)~ 
Vbbdxct  kuppobxed  bt  bvidehob  will  bb 
■caTAnncD;  mnaiaciiT  AnmocBD  with  di- 

BECnON  TO  OOBBBOT  WBOALOVLATIOll  IN 
VEBDIOT. 

There  being  an  issue  of  fact  whether  or  not 
the  notes  sued  upon  had  been  altered  after  ex- 
ecution by  the  maker  and  the  indorser,  and  the 
Jury  having  found  against  such  contentiiHi,  and 
there  being  evidence  otherwise  to  supirart  the 
verdict,  and  no  error  of  law  i^tpearing,  the 
verdict  will  be  sustained.  There  being,  how- 
ever, dearly  a  miscalcnlatiim  ss  to  th«  Interest 
and  attorney's  fees,  the  Judgment  is  affirmed, 
with  direction  that  the  verdict  be  oonreeted. 

EhTor  from  Snpnlor  Oonrt,  Ubertr  Oonn- 
ty ;  W.  W.  Sheppard,  Judge. 

Action  by  T.  W.  Shands  and  others  against 
A.  B.  Fisher  and  oth«&  Judgment  fi>r  idaln- 
tiffs,  and  defendants  bring  error.  Affirmed, 
with  directl<HiB. 

Melville  Price,  of  Ludowld,  end  Edwin  A. 
Col^  of  SaTannah,  tot  pUlntiffla  in  onor. 

Oliver  &  Oliver,  oC  SaTamiah,  for  dsfsnd- 
anta  in  error. 

STEraENS,  J.  TbiB  was  a  salt  upon  ser- 
eral  promissory  notes  by  the  payees  thereoC 
against  the  maker  and  the  Indorser.  Both  de- 
fendants in  th^  pleas  alleged  ttiat  the  notes 
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as  originally  made  and  executed  called  tor 
interest  at  tbe  rate  ct  10  per  cent  per  aumm, 
and  aftrar  having  been  so  executed  were  alter- 
ed by  the  plaintmb  so  as  to  call  fox  Interest 
s  t  tbe  rate  of  8  per  cent  per  annum.  Both  de* 
fendonts  contended  that  as  the  notes  orlgl- 
nally  called  for  10  per  ont  Interest  par  an- 
num, they  constituted  a  usurious  oontract 
and  that  tb^  (verated  as  a  oontract  draw* 
Ing  Interest  at  the  rate  ot  7  vet  cmt  per 
annum.  The  maker  alleged  that  such  alter- 
atioa  was  material  and  was  made  by  the 
plaintiffs,  who  claimed  a  boiefit  therennder, 
fFith  Intent  to  deftaud  him,  and  that  the 
notes  aned  upon  did  not  constltate  the  same 
contract  originally  entered  Into  by  falm  with 
the  plaintlfEb,  and  that  he  was  not  liable 
thereon.  Ibe  Indorsor  alleged  that  he  was  a 
mere  surety  upon  the  notes,  and  Qiat  sndi 
alteration  had  been  afterwards  made  by  the 
plaintiffs  without  hla  ccnsent  and  with  in- 
tent to  defirand  him ;  that  his  risk  as  surety 
was  Qiereby  increased;  and  tbat  Oils  act 
upcn  the  part  tit  the  plalntUCs  opwated  to 
release  him  from  his  contract  of  suretyship. 
There  was  evidence  on  these  Issues.  The 
Jury  found  for  the  plalnOlfat  against  both 
d^ttidante  tm  the  principal  sum  sued  tor, 
with  iutemt  at  the  rate  of  "S  per  cent"  par 
annum. 

[1]  The  iudge  haying  dialled  the  Jury 
that  if  the  notes  bad  been  altered  so  as  to 
call  for  8  per  cent  subsequent  to  their  ex- 
ecution by  die  maker  and  Indoraer  they 
should  be  regarded  as  drawing  Into^st  at  the 
rate  oC  7  pw  cent,  and  the  Jury  having 
found  a  verdict  finding  the  Intnest  at  the 
rate  of  8  p»  cent  and  finding  the  surety 
liable,  they  necessarily  concluded  that  the 
notes  had  not  been  altered  and  that  the  sure- 
ty's risk  had  not  been  Increased,  bat  ttiat  tbe 
notes  when  originally  made  and  executed 
boUi  1^  the  maker  and  Indorser  called  for 
intnest  at  tbe  rate  of  8  per  cent  If  the 
Jary  had  fOund  that  an  altraatloa  had  betax 
made,  even  though  without  Intent  to  defraud, 
they  could  not  have  found,  under  the  diarge 
of  the  court  a  verdict  tor  lnt»est  at  the 
rate  at  8  per  coit,  but  would  have  found  a 
verdict  for  interest  at  7  per  out  The  Jury 
having  toond  that  the  notes  were  not  altered 
and  that  the  «are^*B  risk  was  not  Increased, 
and  that  he  was  not  exposed  to  greater  lia- 
bility, an  InstmctifHi  to  tbe  Jury  that  In  or- 
(fer  to  discharge  the  surety  by  an  alteratton 
irtiich  increased  his  risk  it  must  have  been 
made  with  intent  to  deftaud  was  hannlesa. 

Il-I]  There  being  a  mlscalculatl<m  as  to  the 
Intoest  and  attorney's  fees,  the  same  being 
excessive,  directkm  is  given  that  the  ver* 
diet  be  onrected  and  written  off  so  as  to  read 
for  the  true  amounts,  via.  $710^  interest 
and  $333.75  attorney's  fees. 

Judgment  affirmed,  with  direction. 


JENKINS,  P.  J.,  and  SMITH,  oottcor. 


(M  Ga.  App.  T45> 

ATLANTA  JOURNAL  Ca  T.  KN0WUB8. 

(No.  10620.) 

(Court  of  Appeals  of  Georgia.   Feb.  7,  10200 
rSyUoAtu  hp  the  Oowrt) 

1.  BviDERCB  <^s>376(9)— TsermoRT  that  ao- 

OOUNI  SUKD  ON  WAS  JUSI  PBOPBBLT  EX- 
CtLUDKD  WHERE  WITIfSBS  HAD  NO  KKOWL- 

iDQi  xxoxn  waou  dvbhoaxe  obdbx  sura 

TO  HZH  BT  ANOIHEB. 

The  cnnplaint  that  the  court  erred  in  ex- 
dnding  the  testimony  of  the  witness  George  T. 
Johnson  tbat  "the  accomit  sned  on  is  Just, 
true,  dae,  and  unpaid,  to  the  beet  of  my  knowl- 
edge," is  without  merit  since  it  appears  from 
the  testimouy  of  this  witness  that  he  bad  no 
knowledge  of  the  account  other  than  that  ob- 
tained from  duplicate  orders  sent  to  him  by 
another.  "The  correctness  of  an  account  cannot 
ha  lawtoOy  proved  by  the  testimony  of  a  wit- 
ness that  the  same  is  *a  correct  oopj  of  the 
charges  made  on  the  book^  kept  by  her,  when 
the  witness  further  testified  that  'Ae  knew 
nothing  of  her  own  knowledge'  with  respect  to 
the  account  and  *aaly  copied  in  the  book  pd- 
tries  given  to  her  by  [another]  on  slips.' " 
Dongan  v.  Dunham,  115  Oa.  1012,  42  S.  S, 
890  (1). 

2.  BnimioB  ♦s»2B0— AnnTBsroir  or  nnrai- 

PAL  WAS  HOT  ADlfXSSIBU  AGAHrST  SUBnt 
WHEBB  MADE  AITXB  KKLATIOIISHIP  WITH  OB- 
UGEB  HAD  EXPXBBD. 
There  was  no  error  In  ezdnding  the  testi- 
mony of  the  witness  Ooyle  as  to  admissions 
made  by  J.  It.  Davenport  as  follows:  "When  I 
went  to  Mr.  Davenport  shout  this  account  which 
I  have  sued  him  on  here,  he  said  the  account 
was  oorrect  due,  and  nnpaid.**  Thia  witoess 
further  testified:  'lUs  coavmatlon  took  place 
after  Davenport  was  dismissed  as  onr  agent** 
The  admissifHi  (tf  Davenport  the  prindpal,  was 
not  admissible  in  the  suit  agaliut  the  sore^, 
W.  A.  Knowles;.  the  admissdons  having  been 
made  after  the  prindiul  had  been  dismissed 
as  the  plointifE's  agent  "The  a^oissions  of  a 
principal  are  prima  fade  evidence  against  his 
sureties  if  made  pending  the  relationship  and 
concerning  the  trausacdon  as  to  wbidi  the 
snretysblp  exists."  Chicago  Portrait  Oo.  v. 
(XNeal.  6  Ga.  App.  426.  66  S.  R  161.  See, 
alxo,  Stephens  v.  Crawford,  1  Ga.  674,  44  Am. 
Dec  680;  Dobbs  v.  Justices,  17  Ga.  62S. 

8.  Appeal  and  bbbob  «=39692(1)— To  bevibw 
Bxoz.usion  or  oohteiiis  or  book  bux  or 

BXOEPTZOHB  KITST  SHOW  WHAT  BVIDEirOB 
WAS  OOHTAHraD  Xlff  BOOK. 

The  exertion  that  the  oonrt  erred  In 
duding  as  evidence  contmts  of  a  book  referred 
to  the  witness  Johnson  "as  tbe  book  of 
orii^al  entries  containing  a  statemeht  of  the 
account  of  J.  L.  Davenport  and  W.  A.  Knowles, 
security)"  cannot  be  considered  by  this  court 
Inasmndi  as  nowhere  in  the  IriU  of  exceptlMis 
does  it  appear  what  evidence  was  contained  in 
the  book. 

4.  Fmpeb  obaut  or  nonsuxr. 

Under  the  above  rulings,  the  court  did  not 
err  In  granting  a  nonsuit 


>For  otlier  oases  see  same  topic  and  KBTrNUMBER  In  oil  Kv-NumtMrsd  Dlsssts  and  Indens 

Goosle 


Digitized  by 


192 


102  S0UTHEIA8TS1BN  BEPOBTBB 


(Ga. 


Error  from  caty  Conrt  of  Floyd  Goantr ; 
W.  jr.  NiiiuuUl7»  Jndca 

Action  the  Atlanta  Joonial  Obmpany 
against  W.  A.  Knovlea.  Jadgnunt  of  non- 
suit^ and  plalntlft  brings  error.  Affirmed.- 

Wl  B.  Mebane  and  Haddoz  ft  Doyal,  all  of 
Borne,  for  {dalntiff  In  error. 

Dean  ft  Dean  and  Tj.  H.  CoTington*  all  of 
Rome,  for  detaidant  In  error. 

SMITH.  J.  Judgment  afflrmed. 

JENKINS,  P.  J4  and  STEPHENS,  J«  con- 
cur. 


(24  Ga.  App.  727) 

HOLBEBT  T.  ALLBBD.  (No.  10001.) 

(Oonrt  of  Appeals  of  G«orgiat  DMaion  No.  2. 

Feb.  17, 1920.) 

(BifiUbu*  (V  ihe  OourK) 
L,  Apfbai.  ahd  xbkob  ^»196-^^ud  4=^68(1) 

— PlEADIKQ  «3>238@)— AHEnDHBHT  TO  PUU, 
aKTTlNQ  UP  HEW  FACTS  ICAT  ROT  BB  FIUU) 

wiraoirr  AvriDAVir;  objection  to  nuNO 

or  AicENDUENT  TO  FLEA,  SBTnKQ  UP  MEW 
fAOTS  WAIVED  BEIAW  OAHIIOT  BE  FIBST  KAIB- 
ED  ON  WRIT  or  BBBOB. 

Mrs.  M.  E.  Holbert  instituted  an  action 
asainst  W.  O.  Allied  to  recover  a  sum  ot  money 
alleged  to  have  been  paid  by  her  from  her  sep- 
arate estate  in  setUement  id  a  debt  owing -br 
her  husband  to  the  ddendant.  Before  any  trial 
ot  the  case  was  had,  the  plaintiff  and  Ihe  de- 
fendant settled  the  suit,  end  this  case  is  pros- 
ecuted by  the  plaintifirs  attorneys  for  the  pur- 
pose of  recovering  from  the  defradant  the  at- 
torney's fees  which  the  plalntifl  had  contract- 
ed to  pay  thND.  The  question  involved  was 
whether  die  money  paid  by  the  plaintiff  to  the 
defeadant  In  settlement  of  her  hosbaud's  debt 
was  her  monw  or  that  of  her  bu^Muid,  the 
plaintiff  ocoitendiDg  that  the  money  bel<H)ged 
to  her,  and  the  defendant  contending  that  it 
was  tbe  mon^  of  the  plaintiff's  husband,  and 
that  they  (the  plaintiff  and  hw  husband)  had 
entered  into  a  conspiracy  or  mutual  scheme  to 
defraud  the  defendant,  by  which  the  plaintiff 
was  to  take  the  money  whidi  in  fact  belonged 
to  her  hn^and,  pay  it  over  to  the  defendant 
as  a  part  oi  the  purchase  price  of  certain  land 
purchased  from  the  defendant  by  her  husband, 
thraeby  securing  possesion  of  the  land,  and, 
after  cutting  a  large  amount  of  timber  from  the 
land  and  committing  other  specified  acts  of 
waste,  for  her  then  to  sue  for  and  recover  the 
money  as  having  beoi  her  own,  and  not  that  of 
her  husband.  Upon  the  trial  of  the  case  the 
defendant  offered  an  amendment  to  his  plea, 
to  which  the  plaintiff  demorred,  and,  the  trial 
conrt  having  overruled  the  demurrer,  the  idain* 
tiff  excepted.  The  jury  returned  a  verdict  In 
favor  of  the  defendant,  and  the  plaintiff  made 
a  motion  for  a  new  trial,  to  the  overryling 
which  the  plaintiff  excepted.  Jffeld: 
"All  parties,  whether  plalntifh  or  defendants^ 


In  the  superior  or  other  courts,  whether  at  law 
or  in  equity,  mav  at  any  ataff9  0/  the  oauae 
[italics  oars],  as  matter  of  ri^t^  amend  their 
pleadings  in  all  respects,  whether  In  matter  of 
form  w  of  sabstanoe,  provided  Uiere  la  enough 
in  the  pleadings  to  amend  by.  The  defendant 
after  the  first  term  cannot  set  up  new  matter 
by  way  of  amendment,  excwt  as  provided  in 
section  6640."  Civil  Code  1810^  I  BflSL  Thus, 
where  the  defendant  is  present  at  the  trial,  the 
conrt  cannot  permit  a  plea  setting  up  new  facts 
to  be  filed  without  reauiring  an  affidavit  tiiat 
the  original  plea  did  not  omit  such  tacts  for 
the  purpose  of  delay,  and  tiiat  the  amendment 
is  not  now  offered  for  delay  (Bass  Co.  v.  Gran- 
ite City  Co.,  119  Ga.  124,  45  S.  E.  980  [4]),  on- 
less  it  be  that  no  inch  objection  Is  made  to  its 
allowance  at  the  time  the  amraidment  is  offered, 
the  plaintiff's  failure  at  that  time  to  enter  his 
objection  being  taken  as  a  waiver  in  the  trial 
court,  and  such  objection  cannot  be  raised  for 
the  first  time  on  writ  of  mor.  Edwards  t. 
Boyd  Co..  180  Oa.  723,  72  S.  E.  84.  Nor  was 
the  amendment  subject  to  the  demurrer  attack- 
ing it  upon  the  ground  that  it  failed  to  allege 
aoffldent  facts  to  show  a  st^enw  to  dtfrand  tlw 
defendant 

2.  OONSPIBACT  «a»18,  19— FSAUD  «=»68(D— 
CmOtnUTANTIAI.  XVIDENCB  MAT  BSIABUaH: 
PRAITD;  act  OB  DBCLAJUTXOir  or  A  PAB3T  TO 
A  MUTUAL  aCHDfB  TO  lUDSAUD  OONSIPEWID 

THE  ACT  OE  AIX. 

Fraud  may  be  established  by  drcnmstancea, 
as  well  as  by  positive  prooi^  and  much  latitude 
b  allowed  in  introducing  evidence  for  sadi 
purpose.  Oaoaey  v.  Wiley,  27  Oa.  444.  Fraud 
being  of  a  peculiarly  subtle  nature,  slight  cir- 
cumstances may  be  sufficient  to  establish  it. 
Civil  Code  1910,  |  4628;  Bldgmray  r.  Bidge- 
war,  84  Ga.  2^  10  S.  a.  496;  Higginbotluun 
V.  Campbdl,  8S  Oa,  «38,  U  &  E.  1027.  TbSa 
rule  is  particnlarlr  applicable  where  fraud  is 
charged  in  family  transactionB.    Woodrufl  t. 
Wilkinson,  73  Oa.  116.    Thus,  where  two  or 
more  persons  are  charged  with  conspiring  or 
entering  into  a  mutual  scheme  to  defraud,  such 
fact  may  be  proved  by  evincing  a  ooncurrent 
knowledge  and  approbation  In  the  pKsons  oon- 
sidring  ot  each  other's  acta,  and  \fj  ptoot  of  the 
separate  acts  of  the  several  persona  concentrat- 
ing in  the  same  ponrase  or  particular  object. 
Dixon  V.  State,  118  Oa.  ISH,  42  S.  B.  357; 
Woodruff  V.  Hughes,  2  Oa.  App.  SGI,  68  S.  E. 
661;  5  B.  O.  L.  1103,  i  63.   There  were  aufla- 
dent  facts  and  drcumstancee  disclosed  by  the 
evidence  In  this  case  to  authorize  the  jury  to 
find  that  13x9  plaintiff  and  her  hnriiand  had  al- 
tered Into  tb»  conspiracy  or  mntnal  sdieme  to  de- 
fraud the  defendant,  as  alleged,  despite  their  pos- 
itive testimony  to  the  eontrsry.    DetwOer  T. 
Cox,  120  Oa.  638,  48  8.  E.  142.    The  conrt 
therefore  did  not  err  In  admitting  the  evid^ce 
complained  of  in  the  first,  second,  and  third 
spedal  grounds  of  the  motion  for  a  new  trial, 
since,  where  once  the  conspiracy  or  mutual 
scheme  to  defraud  has  been  artabUsfaed,  the 
act  or  dedaration  of  one  of  the  parties  in 
the  proseeation  of  the  enterprise  is  consider- 
ed tiie  act  or  dedaration  of  alL  Slang^htw 
T.  Stete^  113  Oa.  284.  38  S.  a  854,  84  Am. 
St.  Bep.  242;    Cowart  v.  Fender,  137  On. 
586,  78  S.  B.  822,  Ann.  Oas.  1913A,  932;  6 
B.  O.  L.  1108,  S  63. 


>For  ether  esses  see  same  toplo  end  K8T-MQKBBR  In  all  XCar-NumlMrad  DUasti  and  iBOszes 

Digitized  by ' 


Google 


FLODma 


8,  TBui,  4»207(1)— pAiLintB  to  ohaboe  in 

PUOiaS  LA.IfGUAQ>  BBQVEam}  WHIOB  SUM 
BBXlf  OOnBSD  BT  aSUQW  QITBH  10  HOT 
BBBOB. 

Tb%  request  to  charga  set  ont  in  the  fourth 
■pecial  sToimd  of  the  motioii  for  a  new  trial 
was  BoffidenUj  eorered  br  the  general  inatmo* 
tions  given,  and  the  failure  to  charge  In  the  pr^ 
cise  language  requested  ie  not,  therefore,  caase 
for  a  new  triaL  Atlanta  &  W.  P.  B,  Coi  t. 
Miller,  23  Ga.  App.  847,  08  S.  B.  248  (4).  Nor 
is  the  excerpt  from  the  diarge  of  tiie  court 
ctHDplained  of  in  the  fifth  ipedal  fionnd  U  the 
motion  for  a  new  trial  erroneoaa  for  tnj  of  the 
reaaona  assigned. 

4.  Attobnet  and  oLiBirr  ^100(4>-Puni- 
tift's  attobnkt,  on  DsnuDAnT's  settlb- 
vxHT  wrrHoUT  HX8  connnT,  mat  oohtihub 
TBB  Aonon  TO  bbcotbb  hib  m;  sbttlx- 

VBHT  lOB  UniBAir  AKOUin  ff^i'TTITP  DOBS 

NOT  pBon  uubhitz. 
Whlla  It  la  traa  that,  whcfa  a  defendaid 
aettlea  widi  the  plaintiff  iritboat  the  consent  of 
the  plalntUTa  attentej,  the  latter  may  nererthe- 
lesa  oontinae  Out  aetl«i  for  the  pnrpoee  of  a>- 
serting  his  lira  and  recovering  his  fees,  still,  be- 
fore the  attorney  can  get  a  recororr  in  aoeh  caa- 
es,  he  most  introduce  proof  as  would  be  re- 
quired if  the  actioD  were  proceeding  for  the 
benefit  ot  his  dlent.  The  mere  fact  that  the 
defendant  pa^  leas  than  the  foil  anonnt  after 
suit  is  instituted  ia,  at  most,  an  admlaslMi  la  the 
nature  of  a  compromise,  and  would  not  prova 
that  any  Ilabili^  In  fact  existed.  Atlanta  Bj. 
A  Power  Oo.  t.  Owens,  119  Oa.  888,  ^  8.  SL 
213;  Collier  HechtrBrittingham  Oob.  T  Ga. 
App.  178, 179^  M  &  BL  400. 

A.  REFnBAL  TO  BHT  ABIDB  TCBinCV. 

There  was  snfBdent  evidence  to  anthoriie 
tile  TcnUct,  whidt  haa  tiia  approral  tit  the  trial 
iadffe,  and  bo  reason  appaaza  why  it  duraU  be 
aet  aside. 

Error  from  Saperior  Gonrl;  Fkkens  Coon* 
tj;  N.  A.  Morris,  Jndge. 

Actlcm  by  BIra.  U.  B.  Holbert  against  W. 
C  Allred,  which,  after  a  settlement  without 
«(HiseDt  of  idatntUFa  attorney,  was  prosecuted 
by  liiiD  to  recover  from  defendant  the  attor- 
Dey**  fees  which  plalntifr  bad  contracted  to 
IMiy.   Verdict  for  defendant,*  motion  for  new 
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trial  denied,  and  plalntllf  attom^  brlnijs 
nv.  Affirmed. 

Boaooe  Flckett  oC  Jkaper,  asd  Wm.  Z. 
Towusend  of  CartenvUIe,  for  i^alntUE  In 

error.  . 

Oea  v.  Asderaon,  of  BfarlettSt  7<din  & 
Wood,  of  Canton,  and  Wm.  Batt,  of  Blu 
BtdgCk  tor  defendant  In  amar. 

JlONKimi,  p.  J.  Judgment  aQrmed. 

KCBPHBNS  and  SICITH,  JX,  concub 


(M  Oa.  App.  766) 
SIODINO  T.  AIODBIOAN  MAUHINBHI 

oa  (NauovsL) 

(Ooott  of  Appeala  oC  Oeorgia,  DtvUia  % 
Feb.  10;  1020.) 

SumoncnoT  or  xviubbok* 

There  was  evidanea  to  mpfott  tts  flndbf 
o<  the  Judge  of  the  auaicipal  court  of  Atlanta* 
who  tried  the  case  wichoat  a  Jury,  and  the 
Judge  <tt  the  superior  court  did  not  eir  in  ove^ 
ruling  the  certiorari,  baaed  on  the  gmral 
grounds  only. 

Error  from  Superior  Court,  Foltoa  Oonn* 

ty;  J.  T.  Pendleton,  Judge. 

Action  between  W.  B.  Flodlng  and  t2ie 
American  Madilnery  Oranpany.  Jadgment 
for  the  latter,  and  the  former  Mngs  error. 
Affirmed. 

Weetmordand  4  Smith,  cS  Atlanta,  tor 
l^alntlir  in  wror. 

W.  S.  DUlon  and  a  U.  Laacaatar,  botb  of 
Atlanta,  for  dafandaat  In  enor. 

SMITH,  7.   Judgment  afflrmed. 

JISNKINS*  P.  J.,  and  SIBPHANfl^  J.,  aoa. 
cor. 
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HTATB  T.  SBS90MS.  (No.  U 

(Siipteme  Ootut  of  North  CucdiiUL  Fab.  18, 

1920.) 

1.  Criuikal  law  4=3633(1)— Mode  or  ooir- 

DUCTING  TRIAL  DISCBETIONABT  WITH  JODGK. 
The  mode  of  f»nductiDC  the  trial  Is  in  the 
diBcrction  of  the  trial  judge. 

2.  CsiuinAX,  LAW  «=3ll52(l)  —  Exibcise  or 

DIBCBETION  AS  TO  UODE  Or  COKDCOTXKQ 
TRIAL  nOT  BBVIEWABLB  IH  ABBBHCK  Or 
ABUSE. 

I^e  exercba  of  discretion  bj  trial  Jadge  as 
to  mode  of  condacting  trial  is  not  reviewable  un- 
less it  appears  that  there  has  been  an  abuse  of 
discretion  in  sn<A  a  way  u  to  vrvjndiee  tiia  de- 
fendant 

8.  Witnesses  9=>263  —  Rejubal  to  pkbhtt 
witnesses  to  be  begalled  to  testut  to 

■WAOT    FBBTXOUSLT    nSXmKO    »    MOT  AN 

ABxras  or  szsoBETioir. 
In  proseeation  for  Kllinf  splritnoas  Uq- 
nor,  whom  wltnesa  who  teatlfled  to  having  pur^ 
chased  liquor  was  corrotmrated  b7  witneaa  who 
was  in  defendant's  house  together  widk  former 
witness  at  time  liqnor  was  purchased,  court's 
refosal  to  permit  defendant  and  other  witnesses 
to  be  recalled  for  purpose  of  showing  corroborat- 
ing witness  had  not  been  with  former  witness 
at  time  of  alleged  sale  was  not  an  abuse  of  dis- 
cretion, where  court  stated  in  prcsMice  of  jury 
that  defendant  and  each  his  witnesses  had 
been  specifically  asked  to  name  those  present  at 
the  time,  and  that  they  had  denied  that  cor> 
roborating  witness  had  been  present,  and  that 
th«%  was  therefore  no  need  to  retnni  to  the 
stand  to  again  deny  it. 

Appeal  from  Superior  Coort,  Tjn^  Ooun- 
tr;  Lfon,  Jndgfi. 

H.  R.  Sessoms  was  convicted  of  selling 
^irltuous  liquor,  and  he  appeala.  No  error. 

Meeklns  &  McMnllan,  of  Elizabeth  aty, 
and  J.  E.  Alexander,  of  Winston-Salon,  for 
appellant. 

Jas.  S.  Manning,  Atty.  Oen.,  and  Frank 
Nash.  Asst  Atty.  Oen.,  for  the  State. 

BROWN,  J.  The  defendant  was  conylcted 
under  a  bUl  charging  the  sale  of  spirituous 
liquor  to  one  Anthony  SprulU,  with  a  count 
for  baring  them  in  his  possession  for  pur- 
poses of  sale.  Anthony  SpnUll  testified  that 
the  d^oidant  sold  him  a  pint  of  Intoxicating 
Uqoor,  tor  which  he  paid  him  $2.Sa  This 
was  denied  by  the  def«idant,  who  was  ex- 


amlned  as  a  witness  in  his  own  bdialf.  In 
rebuttal  one  William  Marriner  testified  for 
the  state  that  he  went  with  Anthony  Sprulll 
to  the  defendant's  hons^  and  also  bought 
from  the  defendant  at  the  time  ft  pint  of 
liquor  and  paid  him  92JBO.  Tbe  stata  dosed. 

The  d^endant  then  offored  btnuidf  -  as  a 
witness,  and  other  witnesses,  for  the  pur- 
pose of  showing  that  William  Marriner  did 
not  come  to  his  house  with  Anthwiy  Spruin, 
and  tiiat  he  atdd  Marriner  no  Uquor  Uiat 
night  Bis  himor  stated.  In  the  presoKa  of 
the  Jury,  that  the  dataidant  and  eadi  of  bis 
witnesses.  In  their  examination,  had  been 
spedflcally  asked  to  name  each  of  those  pres- 
ent at  the  house,  and  they  had  done  so,  and 
th^  had  denied  that  William  Marriner  was 
there  or  that  he  had  gotten  any  Uqaor,  and 
that  there  was  therefore  no  need  for  thm  to 
return  to  the  stand  to  again  deny  It,  and  In 
the  exercise  of  his  discretion  declined  to  per- 
mit them  to  again  go  on  the  stand.  To  this 
ruling  by  his  honor  defendant  excepted. 

This  Is  the  only  exception  In  the  record. 
It  appears  that  counsel  for  the  defendant  In 
arguing  the  case  to  the  jury  refferred  to  the 
fact  that  the  testimony  of  William  Marriner 
had  been  denied  by  the  defendant  and  his 
wife,  and  each  of  his  witnesses  who  had 
testified  that  he  was  not  there  that  night, 
and  of  course  If  he  was  not  there  he  could 
not  have  bought  any  liqnor,  and  so  argned  to 
the  Jury. 

[1 , 2]  The  mode  of  conducting  the  trial  Is 
In  the  discretion  of  the  trial  Judge,  and  the 
exercise  of  discretion  Is  not  revlewaUe  un- 
less It  appears  that  there  has  been  an  abuse 
of  the  discretion  in  such  way  as  to  be  prejudi- 
cial to  the  defendant  State  t.  Cobb,  164  N. 
C.  422,  79  a  EL  419;  Stato  T.  Moore,  104  N. 
a  743,  10  S.  E.  183;  State  t.  Hodge,  142  N. 
a  676,  65  S.  B.  791,  9  Ann.  Oas.  861;  16 
Corpus  Juris,  pi  806;  State  t.  Bontberland, 
100  S.  EL  187. 

[3]  We  see  no  evidence  ot  an  abnse  of  dis- 
cretion, as  the  court  stated  to  the  Jury  prac- 
tically that  the;  defendant  and  his  witneaa 
had  denied  that  William  Marriner  was  at 
the  house  or  that  he  had  gotten  any  liquor 
from  the  defendant  In  addition  counsel 
for  the  defendant  argued  this  to  the  Jury. 
The  matter  of  allowing  the  defendant  and 
his  witness  to  be  recalled  was  in  the  sound 
cUscretion  ot  the  Judga^  and  we  see  no  abase 
ot  such  discretion. 

No  error. 
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(179  N.  C.  208) 

FIRST  NAT.  BANK  OF  TABBOBO  T.  TAB- 
BOBO  COTTON  FACTOBT.    (Na  «2.) 

(Soprenw  Cmrt  tt  Nortk  OwoWna.  JPOt. 
19201) 

1.  Attachuent  ^9100— AirniAvrr  Dmonvx 

VHEBB  OB0UHD8  OV  BBUKF  ABK  IIOT  SIT 
roBTH. 

Affidavit  In  attachment,  aSeging  that  defend- 
ant is  aboat  to  assign,  dispose  <rf,  and  secrete 
sum  of  money  with  intent  to  defraud  creditors, 
but  not  setting  forth  the  groonda  upon  wUdli 
the  beUef  la  baaed.  Md  tataOj  defectin. 

2.  ATTAOHucnT  <^12S— Dsncxm  aitidatit 

NOT  AIDSD  BT  AKSWEB. 
Affidavit  in  attachment,  which  was  defedive 
in  falling  to  state  the  grounds  on  which  plain* 
tiffa  bdiel  that  defendant  was  about  to  diapose 
of  money  with  Intent  to  defraud  creditors  was 
based,  waa  not  aided  by  detradant^B  answer. 

Appeal  from  Sapertor  Oonrt*  Bdcecombe 

County;  Connor,  Jndge. 

Action  by  the  First  National  Bank  of  Tar- 
boro  agaiuet  the  Tarboro  Gottoa  Factory. 
Motion  to  vacate  attachment  granted,  and 
plaindfT  appeals.  Affirmed. 

John  L.  Brldgera  and  ^lur  OL  Bonme^ 
both  of  Tarboro,  for  appelant 

Don  01111am  and  Henry  Staton,  both  of 
Tarboro,  tea  an>ellee. 


BBOWN,  3.  On  November  8,  1919^  mwn 
affidavit  of  the  plalntllt  tbia  daric  ttf  superior 
court  Issued  a  warrant  at  attachment,  attach* 
iug  a  certain  snm  of  moiMir  then  In  the  hands 
of  the  sheriff  belonging  to  the  defendant  At 
th9  same  tlme^  summons  vas  issued,  and 
complaint  filed,  stating  a  cause  of  action,  and 
both  smnmona  and  of  complaint,  to- 
eettaer  with  warrant  of  attadmient,  were 
duly  and  jf^operly  served  on  the  defendant 
Motion  was  made  by  defmdant  to  vacate  the 
attachment,  and,  petltUm  and  affidavit 
defendant  were  filed,  and  answer  to  petition 
and  affidavit  were  duly  ffied  by  plaintiff, 
and  on  hearing  the  motion  to  vacate  before 
his  boncn-,  Judge  Connor,  it  was  adjudged 
that  the  plalntltC  had  not  alleged  sufficient 
facts  to  sustain  the  warrant  of  attachment 
and  the  some  was  vacated,  from  whldi  Judg- 
ment plalntlCC  excepted  and  appealed. 

[1, 2]  The  precedents  se^  to  bold  that  the 
affidavit  upon  which  the  warrant  of  attach- 
meot  was  issued  is  InsufflcieuL  It  allies 
that  the  defendant  Is  about  to  assign,  dispose 
of,  and  secrete  the  snm  of  money  in  the  sher. 
tSTs  hands  with  Intent  to  defraud  its  cred- 
itors, but  It  falls  to  set  forth  the  grounds 
upon  which  this  belief  is  based.  This  omis- 
sion is  fatal.  Hughes  v.  Person,  63  N.  C. 
548 ;  Judd  V.  Mining  Co.,  120  N.  0.  399,  27 
8.  E.  81;  Wood  V.  HarreU,  74  N.  C.  338; 
Pe^les  V.  Fttote,  88  N.  0.  IOC  Tbeae  cases 


(10SS.B.> 

all  hold  that  the  mere  assertion  of  a  belief 
that  the  defendant  Is  about  to  assign  or  dis* 
pose  of  Its  property  with  Intent  to  defraud 
the  idalntlft  Is  Insufficient  but  that  the 
grounds  upon  which  sndi  b^ef  Is  founded 
must  be  set  out  hi  order  that  the  court  may 
adjudge  If  they  are  soffident.  The  same  rule 
holds  In  applications  for  the  appointment  of 
receivers.  Hanna  v.  Hanna,  89  N.  O.  68. 
We  do  not  think  that  tfaa  defective  affidavit 
of  the  plaintiff  ia  aided  by  the  answer  of  tha 
defmdant 

It  is  possible  the  plaintiff  may  have  mis- 
taken its  remedy.  It  appears  that  the  Tar< 
boro  Cotton  Factory  is  an  Insolvent  corpora- 
tion; that  its  property,  with  the  exception 
of  a  small  piece  of  land,  was  sold  under  a 
deed  of  trust ;  and  that  the  plaintiff  was  one 
of  the  bondholders,  and  received  Its  share 
of  the  proceeds  of  sale.  The  tract  of  land 
was  scdd  under  «ecutlon  against  the  defend- 
ant and  after  satisfying  the  debt  a  certain 
sum  remained  in  the  bands  of  the  sheriff, 
which  was  attached  in  this  cause  by  th» 
plaintiff  for  fbe  purpose  of  satisfying  the 
balance  due  upon  his  txmd.  It  Is  possible 
that  the  pHahrtUTs  reaedjt  which  may  bo 
dime  in  this  canac^  la  to  apply  for  a  reeeiT^ 
er  for  the  assets  of  tha  Insolvent  corpora- 
tion, to  the  end  that  they  may  be  andied 
eanitaUy  to  the  debts  v£  the  ewpnattoik 
Wood  T.  StatOD,  174  N.  a  246k  88  S.  D.  7M. 

The  order  vacating  the  attachment  is  afr 
firmed. 


cm  N.  0.  210) 

GAT  T.  WOODMEN  OP  THE  WOBUD. 
(No.  6B0 

(Supreme  Court  of  NorUi  OarpUna.   Feb.  IS, 
1920.) 

Ihsubaroi  ^9687,  728(2)  —  Statittx  am  to 
statkkehts  in  afpuoatioii  heu»  appuoa- 

8U  TO  OBBUnOAXK  Or  ISATSBirAL  BSNKnt 
ASBOOtATION;    "nUXSEltAL  OBOSB." 

Bevlaal  190S.  |  4806^  providing  tbat  sUte- 
meats  in  appUcfiti<m  for  policy  shall  be  deemed 
repreeentations  and  not  wanantiea,  and  shall 
not  prevent  recovery  onless  matoial  or  fraud- 
olent  applicable  to  certificate  of  fraternal 
benefit  association  incorporated  onder  the  laws 
of  another  state,  providing  for  death  benefits 
in  excess  of  $300;  such  associatioD  not  being 
a  "fraternal  order,"  to  which  such  statute  does 
not  apply  under  section  4794,  as  amended 
Laws  1918,  c.  46,  but  a  fraternal  bttiefit  so- 
ciety as  dlstlngnished  from  a  fraternal  order 
under  such  statute  and  section  4795. 

[Ed.  Not&r-For  other  definitloiiB,  see  Words 
and  Phrases,  Second  Series  Fraternal  Order.] 

Appeal  from  Superior  Oonr^  Nash  Oodb- 
ty ;  Lycm,  Judge. 

Action  by  8.  S.  Gay,  administrator,  against 
the  Woodmen  of  the  World.  Verdict  tar 
plaintiff,  and  def^idant  appeals.  No  error. 
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The  idalntlff,  tbe  beneficiary,  se^  to  re- 
oorer  upon  a  certificate  Issned  upon  Qie  life 
of  her  late  husband,  by  the  defendant,  a 
fraternal  benefit  association.  The  Insnred  In 
his  application  stated  he  did  not  nee  and 
had  never  need,  opiates,  morphine,  cocaine, 
or  other  narcotics,  and  there  was  evidence 
tending  to  show  that  both  before, and  after 
that  date  he  had  used  those  artldea.  The 
]nry  found  a  verdict  in  favor  of  tbe  plaintiff 
for  $600,  with  interest  from  the  deatti  of  fb» 
Insured.   Appeal  by  defendant 

Oowper,  VUtaker  &, Allen,  at  Kbiston, 
and  I".  S*  Bprain,  of  Bodqr  Uonnt,  tat  sp> 
pdlant 

Pindi  tt  Ymgban,  of  NufbTOlflh  for  ap- 
peUee. 

OLABC,  a  J.   Bertoal,  |  4808;  provides: 

'*AI1  itatementa  or  descriptions  in  any  appU- 
eation  for  a  policy  of  Inwiranoe,  or  in  tlw  ptd- 
kv  itselt  shall  be  deemed  and  hdd  leprcaen- 
t^ions  and  not  warranties;  nor  shall  any  rep- 
nsantadon,  unless  material  or  frandalen^  pr» 
THit  a  rscovery  an  flie  poUey.** 

in  Dauglitrldcv  t.  BaUioad,  168  K  a  U8, 
80  &  B.  1080^  tt»  court  iQklMld  Oila  atatnte^ 
dtlng  numerons  casoa. 

The  detoidaiit  asked  tba  oonrt  to  i3uag» 
fliat  Bevisa),  f  4806,  "has  no  apsUcatloD 
whatovor  to  the  defendant  In  ttils  action, 
far  that  Uw  defendant  1>  a  tatamal  benefit 
Mdety.  and  la  not  sovomed  by  tbe  general 
regulations  above  dted,  whldi  apply  only  to 
tiu  gmeral  life  Innmnca  companies.'*  The 
court  dedlned  to  ao  charge^  and  Instructed 
ttie  jury  ttiat  said  section  did  apply  to  tills 
d^endant,  and  0ie  defendant  excepted. 
TUm  presents  the  ody  point  In  tht  case. 

The  defendant  otmtoids  fliat  Bevlsal,  | 
4794,  provides  that— 

'Toothing  in  th»  general  Inmrance  laws,  ex- 
cept such  laws  as  are  applied  to  fraternal  or- 
den,  shall  be  construed  to  extend  to  bmevolent 
aasoclatliHi%  Incorporated  under  tbm  laws  itf 
this  state  that  only  Isvy  an  assessment  on  the 
members  to  create  a  fond  to  pay  the  family  of 
the  deceased  member  and  make  no  profit  there- 
from, and  do  not  aoHdt  business  through 
agents,** 

But  that  section  does  not  anily  to  this  de- 
fendant, which  is  not  a  fraternal  order  as 
defined  in  Beviaal,  |  470S,  but  Is  a  "fraternal 
benefit  society,"  for  Bevisal,  |  47M  (above 
dted),  was  expressly  amended  by  Laws  1918, 
c  46,  by  adding: 

"Sndi  bmevoluit  assodatltm  providing  death 
benefits  in  excess  of  three  hundred  dollars  to 
any  one  person,  or  disability  boneflta  not  exceed- 
ing three  hundred  dollars  in  any  one  year  to 
any  one  iMtson,  or  both,  shall  be  known  as 
'Ftatemal  Benefit  Societies;*  and  those  pro- 
vUlttg  bmefita  of  lliree  hundred  dollars  oar  less, 
shall  be  known  as  Tratemal  Orders.'** 


The  evtdoit  Intent  and  effect  of  the  act 
of  1013  was  to  gronp  this  defendant  as  a 
fratwnal  benefit  society  as  distinguished 
from  a  fraternal  society,  which  latter  are 
restricted  to  those  assodations  whose  death 
benefits  do  not  exceed  $800.  The  societies 
like  this,  providing  benefits  in  excess  of  said 
amount,  are  designated  as  fraternal  boiefit 
Bodetles,  and  come  under  the  general  provi- 
sions of  Bevisal,  1 4608,  as  tbe  court  charged. 

Besides,  the  protection  of  the  said  section, 
exempting  fraternal  assodaticms  from  Bevis- 
al, S  4808,  ai^Iies  only  to  associations,  in 
the  language  of  the  section,  "Incorporated 
under  the  laws  of  this  state^**  whereas  the 
defendant  is  Incorporated  under  the  laws  of 
another  state. 

Under  the  ^aln  pcorlatons  of  the  statuto 
we  find  in  the  Instmctton  of  tbe  court  no 
error. 


a79  N.  C.  180> 
WATBBS  T.  BOTD  et  aL    (Nft  11.) 

{Supreme  Court  at  Nortli  Carolina.  Feb.  1% 
1S20;) 

1.  SUBKISBIOH  or  0OMTB0VKB8T  ^S>2—SfrAX- 

UTS  AOTHoamiva  it  stbictlt  oonstkued. 
Bevisal  1906,  |  808,  as  to  submission  of 
action  without  controversy,  must  be  strictly 
construed. 

2.  SuBmsBiozr  or  ooirraovKBsr  *=»9— Am- 

DAVIT  IHBUnXOXBNT. 

In  acdon  submitted  without  controversy. 
afBdavlt  that,  "The  controversy  between  them 
is  genuine  and  is  sulnnitted  to'  the  court  to  de- 
termine the  rights  of  the  parties,"  is  not  in 
c<HnpliBnce  with  Bevisal  1906,  {  803.  providing 
that  affidavit  must  set  out  that  the  controversy 
is  real  and  the  prooeedings  in  good  Csith  to  de- 
termine the  rights  ctf  the  parties. 

8.  SUBICIBSIOIC  or  OOirTSOVEKST  ^»13  — 
AQBEKD  STATEUKin  OF  TACTS  XHStTSTXCIEm 
TO  SHOW  0AD8B  Or  ACTION  AOAinST  DKFKND- 
ANTS. 

In  submission  of  action  without  ctmtroveray 
by  plaintiff  claiming  fee-simple  title  under  a 
deed,  and  defendants,  her  children,  claiming 
that  thay  art  tmanta  In  common  Ihereundfr, 
agreed  statement  of  fhets,  siting  oat,  among 
other  things,  that  plaintiff  had  made  a  sale  of 
the  land,  but  that  the  purchaser  refused  to  ac- 
cept deed  because  of  defendants'  claim,  held 
not  to  show  cause  of  actlmt  against  defendants. 

4.  JUDQHKifT  1^707— Not  BiErnizra  on  fus- 

0HA8BB  HOT  ICADB  A  FABTT  TO  OOHTIOVKBST 
BETWBXN  0WNXB8. 

In  submission  of  controversy  by  jdaintifl 
claindng  fee-simple  title  under  a  deed  and  de- 
fendants, her  diUdren  dalming  that  they  are 
tenants  in  common  thereunder,  agreed  'State- 
ment of  facts  setting  out,  among  other  things, 
that  plaintiff  had  nuule  a  sale  of  the  land,  but 
that  purchaser  refused  to  accept  deed  because 
of  defendanta'  claim,  where  name  of  purchaser 
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and  ternt*  of  tale  were  not  set  out,  and  par- 
ebaaar  wa>  not  made  a  party,  as7  jodgment 
vodld  Dot  be  bbidlng  upon  bim. 

&  JnoGXBHT  «=o8M— Not  butduto  oh  oBn<- 

DBBH  OUnUHa  IHTEBIST  TS  UlXD  ZK  COM- 

nowBar  hot  hjlDx  faxtxss. 
la  aabmiHdon  of  oontroTeny  bj  plaintiff, 
^mining  fBe-flfiDide  titlfl  uudcT  B  deed,  and  de- 
fendants, hw  ^Udien,  dalmluc  tbat  they  are 
tanantfl  bi  oomnum  thereunder,  Jadsment  would 
not  be  Mnding  on  plaintifl*a  cbildzen,  bom  ^oe 
date  of  deed,  but  not  made  parties. 

8.  SuBMiasioH   OF   ooimoTKBanr   9=918  — 

BlOHTB  UlfDm  DEED  OAKHOT  BE  DETEBUZNED 
nr  ABSEITCB  OF  DEED  AND  OKANTOR'S  HEIBS. 

In  aubmissioQ  of  action  without  controTersy 
by  plaintiff  daimlng  fee-dbiple  title  ander  deed, 
and  defendanti,  her  diUdren,  claiming  tbat  they 
are  tenants  in  common  thereunder,  whether  the 
language  in  the  warranty  can  be  c<mstrued  as  a 
conveyance  of  the  remainder  to  defendants  can- 
not be  adjudicated,  nnlesa  the  deed,  as  veil 
ma  the  burs  of  tha  grantor  in  the  deed,  are 
before  the  conrL 


7.  SuBuxsaxoir  «r  oomsoTSBsr  «»12;  1^ 

ADDITlOirAlL  PABtin  Ml  aTATSlCENT  OF 
VAOTB  NOT  FEBlOSflXBia  TO  CUSS  DEFBCTB. 
In  abbmisaion  of  action  without  controversy 
by  plaintiff,  claiming  fee-dmple  title  under  deed, 
and  defendanta,  her  children,  oiaimiiig  that  they 
are  tenants  in  common,  the  coart  could  not 
have  directed  additional  parties  or  statement 
of  facts  to  be  made  in  invitlm  to  core  dofect 

8.  Appeal  ahd  ebbob  «=>S4S(1)— Hoo4  ques- 
tion WHJ.  NOT  BE  DECIDED. 

The  Supreme  Court  will  not  nndar  a  dadr 
rfon  on  a  moot  question. 

Ai^ieal  from  Saperior  Oonrt,  Beanfort 
Gotmty;  Bond,  Jud^ 

Action  without  controversy  between  Nancy 
EllEabeth  Waters  and  Henry  O.  Boyd  and  an* 
other.  From  the  Judgment  rendered,  plain- 
tiff appeals.  Action  dismissed. 

J.  D.  Paul,  of  Wasblngtoa,  N.  0.,  for  anpel- 
lanL 

OLABE,  a  3,  [1. 2]  This  Is  an  action  sub- 
snitted  wiOwut  ctrntroTeray  under  Bev.  (  803. 
This  statute  most  be  strictly  construed.  Ar- 
nold T.  Porter,  119  M.  O.  123,  25  S.  S.  786; 
Gnudy  t.  QuUey,  120  N.  G.  177, 26  S,  E.  779. 
It  reonlras  that  the  affidavit  most  set  out 
Oat— 

"Hie  controreny  is  real,  and  the  proceedings 
in  good  faith  to  determine  the  rights  of  the 
pwtte." 

The  affidavit  In  this  case  mer^  sets  out 

*^[he  controversy  between  them  Is  genuine, 
and  b  submitted  to  the  oourt  to  determine  the 
FiCfats  ol  tha  partiesi'' 

^CUs  is  not  a  oompUance  with  the  statute. 
In  Ifks  .manner  the  absence  of  the  wtnds  "in 


good  faith,"  on  an  appeal  in  forma  pauperis 
In  a  criminal  ease,  Is  fatal  (Bev.  {  3278 ;  State 
V.  Bramble,  121  N.  0.  603,  2S  8.  E.  269  [see 
Anno.  E^])i  and  the  failure  to  follow  the  stat- 
ute In  civil  cases  is  also  ground  for  dismissal 
(Honeyoutt  v.  Watklns,  161  N.  a  653,  66  S. 
B.762). 

[3]  Furthermore,  the  facta  agreed  show  no 
cause  of  action  stated  against  the  defendants, 
and  on  that  ground  also  It  must  be  dismissed. 
The  facts  agreed  set  out  the  following: 

"In  the  caption  and  granting  clause  in  said 
deed,  where  any  reference  is  made  to  the  gran- 
tee, the  name  Nancy  Elizabeth  Waters  is  gives 
and  no  other,  except  in  the  last  clause  of  the 
deed  these  words  are  used:  'We  warrant  this 
title  to  Nancy  Elisabeth  Watezs,  to  her  and 
her  children  and  ezeeattvs  and  administrators 
and  assigns  f<»«ver.'  ThB  plaintiff  paid  the 
consideration  redted  in  the  deed,  and  contends 
that  she  owns  tiie  land  in  fee  simiile,  and  that 
the  deed  on  ita  face  shows  tbat  it  was  intended 
that  she  should  take  a  fee-simple  title.  The 
defendants,  who  were  her  only  children  at  the 
time  the  deed  was  given,  contend  that  th^  are 
tenants  la  common  with  the  plaintiffs,  and  rely 
upon  the  last  dauae  in  the  deed  above  set  out" 

It  Is  farther  agreed  tliat— 

"Hie  plaintiff  made  a  ssle  of  the  land  de- 
scribed above^  hot  because  of  the  eoatention 
of  file  defendanta  the  purchaser  declines  to  ac- 
cept her  deed.  If  the  court,  should  be  of  the 
opinion  tbat  the  plaintiff  is  owner  in  fee  simple 
of  said  land,  the  plaintiff  will  b«  able  to  make 
the  sale  according  to  her  agreement  and  otm- 
traet;  otlierwise  she  wUl  not" 

[4,  S]  a%e  name  of  Qie  pnrdiaaer  and  ttie 
terms  (tf  the  sale  aire  not  set  out,  nor  Is  the 
pnrdiaser  made  a  party  to  this  acd<m,  and 
hoice  any  judgment  hadn  would  not  be  bind- 
ing upon  him.  Neither  are  the  other  children 
referred  to  as  having  been  bom  since  the  date 
of  the  deed  parties,  and  the  Judgment  would 
not  be  binding  on  them. 

It  Is  agreed  diat  the  deed  was  dated  No- 
vember S,  1866  (prior  to  Act  of  1879,  c.  148), 
but  fheie  Is  no  agreement  w  aUegBtlon  as  to 
the  date  of  Its  execution,  nor  whether  the 
deed  was  made  to  the  plalntUt  and  her  heirs, 
or  simply  to  the  plalntUt 

[6]  Whether  the  fee  passed  out  of  the  gran- 
tor to  Nancy  B.  Wators  at  all  depends  upon 
the  exact  wording  of  the  deed  and  whether.  If 
she  took  only  a  life  estate  (iriilch  Is  nowhere 
alleged),  the  language  In  the  warranty  can  be 
construed  as  a  conveyance  of  the  remainder 
to  the  two  diUdren  are  matters  whldi  cannot 
be  adjudicated  unless  the  deed  was  before  the 
court,  nor  In  tba  absence  as  parties  to  this  ao> 
tlon  of  the  heirs  of  the  grantor  in  the  deed  to 
her. 

[7]  Tbere  Is  sudi  a  defect  of  parties  and  of 
allegations,  and  In  Uie  affidavit  of  submis- 
sion, tbat  the  Judgment  In  any  aspect  is  eiv 
roneoua,  and  must  he  set  aside.  Being  a  con- 
sent proceeding,  the  court  could  not  have  d&* 
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rected  additional  parties  or  statement  of  facts 
to  be  made  In  Invltiim  to  care  the  defect 

m  On  the  record  this  Is  simply  a  moot 
Question  on  whl<di  the  opinion  of  the  court  is 
asked,  but  on  snch  It  will  not  render  Its  deci- 
sion. Bates  T.  LUI7.  65  N.  a  232;  MUllkan 
T.  Fox,  84  N.  a  107. 

Aetton  dismissed. 


an  N.  c.  199) 

OHAHBBRS  et  sL  T.  NORTH  BITER  LINE 
et  aL  (No.  17.) 

(Supreme  Court  of  North  Carolina.  Feb.  18, 

1.  WHjkBVBs  III  I  iP  riannm*a  jasbicuit  to 

"lUnfTAIir*'  WHABT  ZH  PBESBKT  OdnOTIOir 
HBLD  OOTEnAHT  TO  "HKPAIB." 

Iieese  oi  wharf  requiring  lessee  to  "maintain 
the  said  wharf  In  its  present  condition  daring 
the  continuance  c€  thia  lease"  Acid  to  obligate 
lessee  to  rebuild  portiim  of  wharf  destroyed  by 
bre&UDg  np  of  Ice  through  no  u^Iigence  of  lee- 
see^  lessee's  agreement  being  equivalent  to  a 
covenant  to  repair  and  leave  in  repair  under 
the  common  law ;  the  word  "maintain"  meaning 
pnu:tieally  tiie  same  thing  ss  ^'repair,"  which 
mesns  to  resbwe  to  a  sound  or  good  stats  after 
decay.  Injury,  ddapidatton,  or  partial  destrao- 
tion. 

[Dd.  Note.— For  other  definitions,  see  Words 
snd  Phrases,  First  and  Second  Serleib  Main- 
tain; Repair.] 

2.  Whabtes  it-uQ  DaarnooTiow  or  a  fob- 

XlOir  or  KBKTED  WHABT  HKUl  HOT  TO  BS- 
UABC  lASSU. 

Tbo  destractUm  of  a  pwtion  of  rented 
wbazf  making  wharf  useless  without  repairs, 
thoivh  not  the  faiilt  of  lessee,  did  not  release 
lessee  from  lease' obligating  him  "to  maintain 
tha  said  wharf  In  its  present  condition  during 
the  continuance  of  this  lease." 

8,  IiAIfDLOU»  AND  TXUfANT  ^»1Q2(6) — LkSSEX 
BBQtriKED  TO  BBBUILD  1INDXB  OOVXKAHT  TO 
BBPAIB. 

When  the  property  Is  destroyed  by  fire, 
flood,  tempest,  or  other  act  of  God  or  the  pub- 
lie  enemy,  it  is  the  doty  of  the  lessee  who  has 
covenanted  to  repair  and  leave  in  repair  to  re- 
build, unless  relieved  therefrom  by  statute  or 
exceptions  specifically  incorporated  in  the  lease. 

Ai^>eal  from  Sup^or  Coort,  Camden  Coun- 
ty; Lyon,  Judge. 

Action  by  B.  H.  Chambers  and  others 
against  the  North  River  line  and  others. 
Judgment  for  idaintlffs,  and  defendants  ap- 
peal. Affirmed. 

This  Is  an  action  to  recover  damages  for 
feUuze  to  rebnUd  a  wharf  known  as  "ShUoh" 
WbMTt  and  for  rent  outer  the  lease  thereof. 
The  case  was  submitted  iipOQ  facts  agreed. 
It  appeared  thezefrom  Uiat  ttie  defeodant 
lessee  covenanted  "to  maintain  the  said 


wharf  in  Its  present  coodltlMi  during  tlie 
omtlnttance  of  this  lease" ;  that  the  defend- 
ant company  went  Into  possession  of  the 
premises  and  paid  the  rents  provided  therein 
up  to  December  81, 1917;  that  on  January  15, 
1918,  270  yards  of  said  wharf  were  totally 
destroyed  leaving  standing  and  remaining 
only  100  yards  thereof  n^t  to  the  shore, 
built  over  shallow  water,  and  about  one-half 
of  the  pierhead.  The  freighthouse  at  end 
of  said  .wharf  was  also  completely  destroyed. 

It  was  also  stated  In  the  facts  agreed 
that^ 

"The  destruction  of  said  270  yards  of  wliarf. 
Including  the  freightboose  as  aforesaid,  was 
due  solely  to  the  freezing  of  Pasquotank  river 
and  the  subsegueDt  breaking  up  of  tbe  ice  there- 
in which  swept  the  same  away  and  the  destruc- 
tion was  not  due  In  any  part  to  any  fault  or 
negligence  on  the  part  of  the  defendant  com- 
pany. The  100  yards  of  wharf  remaining  as 
aforesaid,  including  the  one-half  of  the  pierhead 
also  remaining  and  aU  other  property  rights 
mentioned  In  said  lease,  are  absolutely  incapa- 
ble of  use  for  the  purpose  mentioned  in  tbe  lease 
unless  the  270  yards  of  wharf  and  the  freight- 
bouse  swept  away  as  aforesaid  be  rebuilt.** 

It  was  farther  agreed  by  the  parties  that— 

"Said  freese  began  on  December  SI,  1017,  and 
continued  till  January  24,  1918,  and  there  had 
been  only  three  such  fteeaes  in  that  locality  In 
tbe  last  40  years." 

It  Is  admitted  that  Immedlat^y  after  the 
destruction  of  the  property  aforesaid  the 
plaintiffs  called  upon  the  defradant  to  r^lace 
the  same^  and  the  def^dant  declined  to  do 
so,  denying  any  farther  liability  under  the 
lease,  and  has  made  no  use  ot  the  premises 
since  that  time.  It  was  agreed  at  the  time 
of  the  refusal  of  the  defendant  to  rebuUd 
that  the  cost  of  r^olldlog  the  wharf  and 
freighthouse  would  be  91,Qp0. 

Upon  the  above  admissions  the  court  ren- 
dered Judgment  that  under  the  terms  of  the 
lease  the  plaintifE  recover  $1,000,  the  cost  of 
replacing  said  prt^rty,  and  $4120,  the  rent 
accrued  since  Decendwr  81,  1917,  up  to  Sep- 
tember SO,  1010,  and  the  coats.  Appeal  by 
defoidants. 

Ehringhaus  and  Small,  of  saisabeOi  City, 
for  appellants. 

Meeklna  ft  McUuUan,  of  BUsabetb  City,  Cor 
an;>dleea. 

GLABK,  a  J.  [1, 2]  Tbo  court  properly 
held  that  by  reason  of  the  failure  of  the  de- 
fendant to  rebuild  the  270  yards  of  wharf  and 
repair  the  damages  to  the  freighthouse  there 
was  a  breadi  In  Its  eovenant  "to  maintain  tbe 
aaid  wharf  In  Its  preooit  oondlttoa  during 
the  continuance  of  this  lease,**  and  that  tbe 
defendant  was  liable  for  rent  to  tbe  trial  not^ 
withstanding  the  destruction  of  the  wbarf 
and  tor  the  damages  $1,000  which  -It  was 
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asreed  by  Oie  parUeB  would  be  ih&  coat  <rf 
r^pladnff  tlie  destroyed  wharf  and  repair- 
ing the  freighthotuje. 

Tbe  defendants  contended  that  said  cove- 
nant did  not  obligate  the  defoidant  to  rei^ce 
the  pTopeits  which  had  been  destroyed  with- 
out tanlt  or  negligence  on  its  part  and  that 
ttie  deatmctlon  of  the  pr(q)erty  also  released 
the  defendant  from  liability  for  rent  The 
court  rendered  judgment  against  the  defend- 
ant on  these  points  and  It  appealed.  The 
plaintiff  contended  that  the  def^idant  was 
farther  liable  not  only  for  rent  and  91,000, 
agreed  upon  as  the  cost  of  repladng  the 
wharf,  bat  also  for  the  difference  In  valne  of 
the  propCT^  before  and  after  the  destmctlon 
of  the  wharf,  pins  the  present  cash  ralne  of 
the  rmt  tox  tbe  remainder  ot  tiie  onezpired 
term.  The  court  held  against  this  contention, 
and  the  plaintiff  did  not  a£^>eal. 

[3]  The  covenant  "to  maintain  the  premises 
In  their  present  c<Hidltlon  during  the  continu- 
ance of  this  lease"  is  eqolvalent  to  a  general 
covenant  to  r^ioir  and  leave  In  repair  under 
the  common  law.  It  Is  well  settled  by  the 
authorities  that  under  a  covenant  of  this 
kind,  "when  the  property  is  destroyed  by  fire, 
tkiodt  tempest,  or  oQier  act  of  Ood  or  die 
public  Boeaay,'*  it  is  the  duty  of  the  c<Hitract- 
Ing  party  to  rebuild  unless  rtiieved  therefrom 
by  statute  or  ^ce^ont  spedaUy  tatccopo- 
rated  in  tbe  lease. 

The  law  Is  thus  summed  up  in  10  B.  GL  Zi 
title  "Landloid  and  Tenant,"  1 606: 

'^t  Is  the  wen-setded  common-law  rule  Ijat  a 
tenant's  scneral  covenant  to  repair  die  demised 
prendsQB  binds  him  under  all  circumstances, 
even  though  the  injury  proceeds  from  an  act  of 
God,  from  the  elements,  or  from  the  act  of  a 
stranger,  and  if  he  desires  to  relieve  himself 
from  liability  for  injuries  resulting  from  any  of 
the  causes  above  enumerated,  or  from  any  other 
caoae  whatever,  he  must  tabe  care  to  except 
them  from  tbe  operation  of  his  covenant  Un- 
der this  ndek  if  tiie  tenant  enters  into  an  ex- 
press and  unconditional  covenant  to  repair  and 
keep  In  repair  or  to  surrender  the  premises  in 
good  repair,  he  Is  liable  for  the  destruction  of 
.  buildings  not  rebuilt  by  him,  though  the  de- 
stmctlon may  have  occurred  by  fire  or  othex 
accident  or  by  the  act  of  enemlea,  and  without 
fonlt  on  his  part" 

In  IS  A.  &  SL  (2d  Bd.)  249,  the  rule  Is  thus 
stated; 

"A  general  covenant  by  the  tenant  to  repair  or 
keep  premises  In  repair  indodea  a  covenant  to 
reboUd,  and  It  was  settled  at  an  early  date 
that  sadi  covenant  imposes  upon  tiia  tenant 
the  obligation  to  lebuUd  In  ease  the  praniaes 
destzoyed." 


It  la  further  said  that— 

"^nie  obligation  to  rebuild  In  case  of  the  de- 
Btrut^on  of  the  premises  Imposed  by  the  lessee's 
covenant  to  repair  exists  irrespective  of  wheth- 
er tlie  destruction  was  caused  by  atorm,  flood, 
fire,  inevitable  accident*  or  tiie  act  of  a  strang- 


l%e  word  "*malntain*  Ib  practtcally  Qie 
same  tiling  as  'r^wlr,'  which  means  to  re- 
store to  a  sound  or  good  atat^  after  decay* 
injury,  dllai^dation,  or  partial  deatruction." 
Railroad  r.  Bryan  (Tex.  Olv.  .^ip.)  107  S.  W. 
576,  citing  Terdin  v.  St  Louis  (Ha)  27  & 
W.  447. 

In  Bailroad  v.  Iron  Co.,  118  Tenn.  IM, 
101  S.  W.  414,  it  was  held  that,  where  a  rail- 
road company  agreed  to  construct  and  lay  a 
brandi  track  to  the  mines  of  a  mining  com- 
pany, and  to  **maintaln  and  operate  the 
same,"  the  railroad  company  was  obligated 
to  rec<»istruct  a  bridge  constructed  by  the 
mining  otmipany  after  the  bridge  was  washed 
away  by  an  extraordinary  freshet,  though 
the  bridge,  under  the  contract,  would  be- 
come the  priK>erty  of  the  mining  company 
after  omipjetlon. 

In  Pasteur  v.  Jones,  1 N.  a  393,  the  court 
held: 

"Where  a  tenant  covenanted  to  build  and 
leave  In  repair,  and  did  build,  but  the  houses 
were  destroyed  by  fire,  the  court  of  equity  would 
compel  him  either  to  rebuild  or  pay  flie  value  of 

the  buildings." 

Tbe  deftedant  is  not  reUered  by  Bevlaal* 
1 1966,  whidi  provldee: 

•*An  agreonent  in  a  lease  to  repair  a  donlsed 
house  shall  not  be  construed  to  hind  tbe  con- 
tracting partr  to  rebuild  w  repair  in  case  the 
house  shall  be  destroyed  or  damaged  to  more 
than  cme-half  its  value,  by  accidental  fire  not 
occurring  from  die  want  of  ordinary  diligence 
on  his  part." 

This  statute  was  enacted  to  change  the  rule 
formerly  existing  but  limits  its  application 
to  the  de^xuctlon  of  a  house  by  accidental 
fire  and  only  then  where  It  is  damaged  to 
more  than  half  Its  value.  It  does  not  api^y 
to  this  case  where  the  destruction  Is  not  by 
flre^  but  b7  loe  and  flood.  In  18  A.  &  JD. 
307: 

"Hie  question  as  to  the  Hability  of  the  tenant, 
in  case  irf  the  accidental  destruction  of  the  build- 
ings has  chiefly  arisen  where  the  buildings  bavs 
been  accidentally  burned,  but  applies  equally 
whatevw  the  causes  of  their  destructicHi.  The 
tenant  Is  not  relieved  from  future  rents  though 
the  demised  building  is  destroyed  by  reason  erf 
inherent  detects  existing  at  tiie  time  of  the  let- 
ting." 

The  aame  rule  la  laid  down  In  24  Oyc.  1069 : 

**Aecording  to  the  common-law  rule,  which  has 
been  followed  generally  in  this  country  a  cove- 
nant on  the  part  o£  the  lessee  to  repair  or  keep 
in  good  repaid  imposes  on  him  an  obligation  to 
rebuild  the  demised  premlees  If  they  are  d^ 
Btroyed  during  the  term  by  fire  or  other  casual- 
ty, even  when  he  is  without  fault^'— dting  a 
large  nnmbw  of  cases. 

1  It  la  pointed  ont,  however,  Oat  In  seme 
atatea  tbla  rule  taaa  ben  modlBed  by  atatota. 
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In  this  state  the  only  modiflcatlm  has  been 
u  aboTe  stated  in  the  case  of  a  house  de- 
stroyed by  fire  or  damased  to  more  than  <me 
halt 

As  to  rent,  this  court  has  sustained  the 
common-law  role  as  to  the  liability  of  the 
tenant  therefor,  notwithstanding  the  premises 
have  been  destroyed  by  Are.  Improvement 
Co.  r.  Coley-Bardhi.  166  N.  a  2&7,  72  S.  B. 
818,  86  U  B.  A.  (N.  BO  907,  where  ftu  court 
said: 

"Hie  common  law  cofudders  such  a  lease  as 
the  one  in  evidence  as  the  grant  an  estate  for 
years,  to  which  the  lessee  takes  title.  "Fixt  lessee 
Is  btmnd  to  pay  the  stipulated  rent,  notwith- 
standing  injury  by  flood,  fire,  or  other  external 
causes.  It  required  a  statute  of  tfae  state  to 
relieve  the  lessee  whec*  the  property  la  de- 
atn^ed  flre." 

The  liability  of  the  defendant  for  rent  la  in 
no  wise  affected  by  Bevlsal,  1  1992.  An  in- 
spection of  tills  statute  will  show  that  not 
only  la  it  in  terms  confined  to  a  demised 
house  or  other  buUding,  bat  that  It  expressly 
excepts  from  its  proTlslona  those  leases  in 
which  there  Is  an  "agreement  respecting 
.zepaim.**  An  Inspectton  of  the  statate  wlU 
torttaer  dlsdoae  that  Its  ez^rass  terms 
it  require^  as  a  condlOoa  precedent  to  ita 
appUeatlon.  that  a  lessee  "snrEender  bis  es- 
tate in  the  demised  premlBes  by  a  writing 
to  that  effect,  delivered  or  tendered  to  the 
landlord  within  ten  days  from  the  damage.** 

It  thus  anctears  tiiat  the  UaUUty  for  rent 
opon  tfae  part  of  the  deCsndant  is  controlled 
by  the  rule  of  the  ooinm«i  law  nnalEectad  by 
any  statutory  irrovislona. 


an  K.  0.  190) 

BBLL  et  nx.  T.  HARRISON  et  aL  (No.  16.) 

(Bupieme  Court  of  North  Oandina.   Fehu  18, 
192a) 

1,  Deeds   ^211(3)  —  Eviosetob  showzns 

FRAUD  in  PBOCUBIKO  DBD. 

In  an  action  to  set  aside  a  deed,,  evidence 
held  snffidoit  to  sustain  a  finding  that  the  de- 
fendants procured  the  deed  fraud. 

2.  Fbadd  «s»18(8)— TTarTBDS  biateiieiit  kadb 

BECKLESBLT  raA.UDULBNT. 

If  a  party  to  a  bargain  avers  the  ezlatence 
of  a  material  fact  recklessly  or  affitnw  its  ex- 
istence positivdy  whoi  he  Is  eonsdoosly  igno- 
rant whether  it  be  true  or  false,  he  may  be  held 
respoiuible  for  a  falsehood,  and  this  doctrine 
Is  especially  apidieable  when  the  parties  are 
not  upon  equal  terms,  the  one,  for  instance, 
being  under  a  duty  to  inTCstigate  and  In  a 
position  to  know  the  truth,  and  the  other  rely- 
ing and  having  reasonable  ground  to  lely  upon 
the  sUtements. 


8.  OaiTOELUTioif  or  ikstkuhbnts  9=»4— Ir 

ACnoN  rOB  DAJCAaSS  WOUXD  LIE  rOB  DSCXIT, 
SUIT  TO  OANOKL  DXED  ILUNTAXNABLB. 

Where  an  action  fur  damages  will  lie  for  a 
deceit  In  the  sale  of  land,  a  suit  in  equity, 
now  a  eivil  action,  may  be  maintained  to  set 

aside  the  deed  for  the  fraud. 

4.  Deeds  «s»70(1)— Abtuices  jlhd  coifcxu- 

MENT  IK  OBTAINIKQ  DEED  nADOUUITT. 

Misrepreaentation  avoiding  a  deed  may  ha 
as  well  by  acts  as  hy  words,  by  artifiees  to  mis- 
lead as  by  posltivB  assertioDS,  or  the  misrepre- 
sentations may  be  by  deliberate  oonocalmant 
calculated  to  deceive  and  mislead. 

6.  DESOEITT  and  OIBTBIBUTTOIf  <^»82— TkAHS- 

na  or  interest  or  hkib  fbooubed  bt  co> 

HXIBS  BT  rBAUD  BET  ASIDE. 

Where  defendant  heira  at  the  funeral  of  in- 
testate informed  plaintiff  heir  that  they  had 
investigated  the  estate  of  the  intestate  and  that 
the  ahare  of  each  would  be  about  $1,000,  may- 
be more,  maybe  less,  and  induced  plaintiff  to 
part  and  sell  them  his  interest  for  $1,000,  well 
knowing  that  each  was  eotiUed  to  more  than 
$4,000,  and  that  their  statementa  were  relied 
on,  and  that  plaintiff  believed  in  their  Integrity, 
they  were  guilty  of  fraud,  and  court  of  equity 
wUl  set  aade  the  transaction. 

6.  APFEAI.  Alio  BBOB  H  1 002(12)— Pa»tt  OAH- 
NOT  OOHPXJOlf  or  nfaTBDOTXOM  OXVBM  AT  HIS 

EsqrasT. 

A  par<7  cannot  complain  cf  an  instruction 
given  at  his  request 

7.  AZVUL  AND  XBBOB  «»682(^  —  JUDOS*! 
SXATEHBHT  OOMIUOIXNO  WITH  ASSEOHiaGira 
or  lEBOB  TAKXH  AS  IKDB. 

An  assignment  of  error  will  not  be  sustained 
which  conflicts  with  the  judge's  statement  of  the 
caae,  as  such  statement  must  stand  in  the  ab- 
sence of  any  correction  of  the  raowd  by  oerc^ 
oraii  or  otiufwiae. 

&  DBBCKHT  AHD  UffEUBUnOlT  ^982-^ADB- 
qUACT  or  CONSIDEBAXIOn  HAT  BE  OOHSIIIBft- 

SD  on  QVEsnon  or  feadd. 
In  an  actkn  by  heix  against  coheirs  to  set 
a^de  a  deed  upon  the  ground  of  fraud,  eourt  cor- 
rectly instructed  jury  that  they  might  consider 
inadequacy  of  consideration  upon  the  question 
of  fraud ;  allied  fraud  bdiw  misrepreaentation 
as  to  value  of  estate  left  by  an  intestate. 

9.  Apfeax.  akd  bbbob  •a>l068(1>-EBBOHSoua 

INSTBUCnON  HaSMTMSi 

If  it  was  error  to  instmrt  as  to  the  effect 
"of  a  grossly  inadequate  ocmdderation  alone, 
being  a  fact  fhxn  which  fraud  conid  be  in- 
ferred," it  was  harmless,  where  It  appeaia  that 
jury  baaed  tholr  findings,  not  alone  on  inade- 
quacy of  consideratioo,  however  "gross"  it  waa, 
but  on  the  allegations  of  the  oua^aint  and 
the  entire  evidence  supporting  them. 

Appeal  traim  Superior  Court,  Camden  Conn- 
ty;  Lyon,  Judge. 

Action  by  A.  B.  Bell  and  vlfb  against  W. 
B.  Harrison  and  another.  Uudgment  Sor 
plaintiffs,  and  defotdanta  aiveaL  No  eriw. 


«BBta  eth«  easH  as*  aame  tapte  and  KKT-NUHBOB  la  aU  Kv-Nombered  Dlnats  and  laOaxm 
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This  action  wu  brought  by  ptelntllfa  to 
Kt  ailde  ■  deed  made  by  them  to  deCendanta 
■pon  the  sroimd  of  frand. 

It  aroeared  in  eridence  that  one  John  G. 
Gray  died  intestate  on  the  12th  of  Sept«nber, 
1&L7,  seized  and  possessed  of  a  larse  estate 
of  both  real  and  personal  profiettj,  and  left 
sorviTinK  him  foor  helnr;  tbe  i^lntUf  In- 
berlting  an  undivided  one-fourth  Interest  In 
the  estate.  On  the  day  of  Mr.  Oray's  death, 
while  plaintiff  was  at  the  home  of  Mrs.  Har- 
rison (motbra  of  defendants),  where  Mr. 
Oray  died,  for  tbe  purpose  oi  attending  the 
foneral,  be  was  approached  by  the  defendant 
Gr^ory  and  toid  for  the  first  time  that  his 
ancle  had  died  intestate,  and  that  lie  was  an 
h^.  Gregory  sbowed  him  money  which  he 
was  paying  the  undertaker,  and  then  called 
him  into  another  room  and  told  plalntUI  he 
wanted  to  buy  plalntUTs  Interest  He  far- 
ther stated  tliat  they  bad  taken  charge  ct 
tbe  estate  and  Investigated  It,  and  that  he 
did  not .  think  the  estate  would  net  above 
debts  and  npenses  ^000,  making  plainttflTs 
■haze  not  moch  more  than  91,000.  and  per- 
haps not  so  mncli,  and  farther  that  they 
wished  (<m  account  of  liia  mother's  health 
and  tbe  eSdct  it  might  hare  upon  her  to  let 
tbe  matttf  drag  along)  to  close  the  matter 
up  as  quickly  as  poealble.  Harrison  was 
called  In,  Informed  of  what  had  taken  place, 
and  corroborated  Oregory**  statements  as  to 
the  Investigation  and  the  valoe,  and  they  of- 
fered plaintiff  the  11,000  for  his  share  for 
laaUk  Moeptanca 

There  was  farther  evidence  that  plaintiff; 
having  great  rontldence  In  defendantai  In- 
ftmned  them  that  be  did  not  know  about  the 
estate^  and  that;  U  they  bad  Investigated  the 
matter  and  thoaght  that  was  all  that  was 
due  Iilm,  he  would  take  it,  at  coarse.  He  be- 
lieved and  relied  apon  these  statements. 
Plaintiff  knew  nothing  of  the  notes,  cash,  or 
chattels  of  Ibe  estate,  and  plaintiff  ^gned  the 
deed  In  Questlaa  next  day,  receiving  in  pay- 
mesit  a  note  for  $800  and  interest  and  tbe 
balance  of  $168  In  cadi.  Both  note  and  cash 
were  take!  by  defendant  from  tbe  estate,  so 
that  plaintiff  was  paid  out  of  tbe  estate  It- 
self Plaintiff  is  a  man  of  advanced  years, 
poor  healthy  and  limited  education,  with  prac- 
tically no  Jftaslneas  experience,  and  his  ca- 
pacity for  trading  Is  below  the  average. 

Six  days  later  defUidants  paid  $3,000  to 
plaintiff's  sister  fOr  exactly  tbe  same  Inter- 
ests; and  four  days  ]&tex  Harrison,  qualify- 
ing as  administrator,  made  aflldavlt  and  In- 
ventory showing  $2,400  worth  of  personalty 
beltxiglng  to  the  estate.  Within  30  days  the 
timber  from  a  single  tract  of  land  was  sold 
by  defaidants  toe  $^:hx>,  and  there  were 
practically  no  debts  dne  by  the  estate.  Its 
total  net  value  at  the  time  was  approximate- 
ly ^8,000  to  $24,000,  and  pdaintUTs  Aare 
was  thoef am         to  fflkOOa 


Gregory  and  HairlsOn  are  half-brothers, 
aona  of  Mrs.  Susie  UarrUuxt,  sister  of  John 
0.  Oray,  the  Intestate,  and  they  are  first 
cousins  of  A.  B.  Bell,  the  plaintiff,  whose 
fkther  was  a  brother  of  John  G.  Gray. 

PUintlff  tesUUed  as  foUows : 

"I  do  not  recall  who  was  at  the  house  when 
I  got  there^  but  saw  Mr.  Harrison  and  Mr. 
Gregory  there.  I  bad  not  been  there,  over  aa 
hour  before  mention  was  made  to  me  of  my 
ancle's  affairs.  At  the  time  I  went  there  I 
had  no  Inlonnation  that  I  would  participate  in 
the  estate  of  nqr  unde.  It  was  first  brought 
up  br  Mr.  C^oiy.  Q.  Tell  what  was  said 
by  him,  and  how  it  eame  up?  A.  He  sold, 
'Brother.  John  is  dead  and  left  no  wilL'  Q.  I 
want  to  know  if  yoa  were  present  when  any 
money  was  paid  to  tbe  undertaker?  A.  Yes;  be 
come  out  there  with  three  bills  in  his  hands, 
20'8  and  a  10^  and  be  came  out  there  and  said, 
*Do  yoa  see  tlut?*  and  then  went  on  and  gave 
it  to  .the  undertaker.  Q.  Was  anything  else 
said  by  him?  A.  Ho.  Q.  What  was  the  n^t 
thing  that  ha  did?  A.  He  toudied  ne  on  tbe 
shoulder  and  said,  %9t  me  sea  you  a  minute 
and  I  went  on  down  there  and  went  in  the  house, 
and  got  in  a  room  on  the  south  end  of  the 
house  and  locked  the  door,  and  then  he  said 
be  wanted  to  buy  me  off,  and  h«  said  that 
Brother  John  had  died  without  a  will,  and 
'our  attorney  says  that  you  and  your  sister  are 
half  owners  in  the  estate,*  and  I  said,  'Are 
we?*  and  be  said  'Yes,'  and  I  told  him  I  did 
not  know  anything  about  it,  and  ha  said,  'We 
want  to  boy  yon  off.'  Q.  Did  Mr.  Harrison 
come  in?  A.  Yes;  later;  be  said,  'We  want 
to  bay  you  off  and  we  have  Investigated  the 
matter,  and  I  think  that  $1,000  is  as  much  as 
yoa  wUl  get^  and  we  want  to  dose  ap  the  mat- 
ter as  quicUy  as  possible  on  account  of  Mother 
ptfrs.  Susie  Harrison].'  He  said  that  it  might 
amooift  to  more  than  $1,000,  or  not  quite  ss 
much.  Q.  Why  oa  account  of  her?  A.  He  said 
that  she  was  frail,  and  that  it  would  be  tbe  end 
of  her.  I  had  no  Information  about  the  indebt- 
edness of  my  ancles  and  none  at  all  about  the 
expenses.  I  said  I  did  not  know  anything 
about  it  Harrison  was  not  In  there  then.  Aft- 
er be  said  he  would  give  $1,000,  and  I  might 
not  get  as  mud,  he  said,  'I  will  go  back  and 
get  Billie  and  we  will  talk  the  matter  over.' 
He  [Gregory]  says,  'Yon  know  that  yon  have 
had  $2,000,  and  I  [Gregory]  have  not  bad  a 
penny,  and  have  been  for  SO  years  a  servant, 
and  have  bad  nothing,  not  even  a  penny.'  I 
said,  'I  will  leave  the  matter  to  yon,  and  if  you 
have  Iwen  and  investigated  it  I  reckon  I  will 
take  It.'  He  then  went  and  got  BUIie  (who  is 
Harrison),  and  be  told  BUIle  what  I  bad  agreed 
on.  Mr.  Harrison  ssid,  *I  tiiink  that  is  a  fair 
proposition.'  He  mentioned  to  Harrison  whst 
he  told  me  about  having  taken  charge  and  in- 
veatigated.  He  satd  to  Mr.  Barriaoii  that  he 
did  not  think  it  would  exceed  over  $1,000,  and 
Mr.  Harrison  said  that  he  did  not  think  so  ei- 
ther. No  Mie  else  was  present  Mr.  Gregory 
said  that  be  did  not  want  to  go  in  court  I 
said,  1  do  not  know  about  tite  estate,  and  If 
yoa  have  investigated  the  matter  and  tUnk  that 
Is  all  that  Is  due  me,  of  course  I  win  take  It' 
It  is  a  fact  tbat  I  had  not  Investigated  it  and 
relied  upon  tilkem.  J  had  oonfidence  in  them,  and 
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we  were  b»tii«r  and  dster's  diUdren.  We  were 
always  frienda.  I  associated  with  them.  We 
bare  always  been  warm  friends,  and  I  bad 
all  manner  of  confidence  In  them  and  thought 
that  they  would  treat  me  richt,  becaose  we  were 
boys  together  and  cousins.  I  bdieved  what 
they  said  about  it  They  told  me  to  keep  it  a 
secret  and  not  even  to  tell  my  wife  when  I 
went  home.  This  was  aaid  at  the  time,  before 
we  left  the  room.  I  do  not  know  wliat  pw>- 
sonol  property  my  nude  bad.  I  knew. nothing 
about  the  note&  He  nenr  said  anytUnt  about 
any  notes,  said  notiiing  about  cash.  All  the 
cash  tiiat  I  saw  was  what  he  brought  out 
there,  and  he  just  mentioned  that  much.  X  do 
not  know  anything  about  the  gas  boat  that  my 
uncle  owned.  I  knew  nothing  about  bis  indebt- 
edness. This  was  on  the  13tb  of  September, 
between  12  and  1  o'clock.  I  remained  until 
after  2  o'dock,  until  after  the  funeral  was  over. 
I  think  Ur.  Harrison  ia  a  good,  ordinary  farm 
man.  He  had  good  experience;  he  had  beui 
a  steward  in  Out  Methodist  (Anrdi;  and  I 
tbonght  he  oould  iM  relied  npon.  I  had  confi- 
dence in  Um.  Do  not  think  either  one  of  them 
had  ever  lived  with  thdr  uncle,  BIr.  Oray.  They 
used  to  go  to  the  house  where  he  and  their 
mother  lived  right  often,  and  they  were  there 
most  every  time  I  went  I  went  home  about 
sundown.  I  went  home  from  the  bnriaL'  The 
body  was  still  in  the  house  when  the  conversa- 
tion took  place.  Saw  than  next  morning,  near 
8  o'clock.  Thcgr  were  down  the  road  in  an 
automobile,  coming  to  my  house.  They  came 
tiwr^  and  I  went  and  got  In  the  antomoUle  and 
wut  to  the  regiater  of  deedi^  oOea.  The  reg- 
ister ttE  deeds  had  an  offioa  in  a  store  in  Shlloh, 
where  we  went  When  we  reached  the  office  of 
Mr.  F^4ms,  the  redstor  of  deeds  of  Siulcb, 
they  s^d  we  have  come  to  have  a  deed  fixed. 
I  went  with  them  to  Mr.  Forbes.  I  only  knen 
the  boundaries  of  the  place  on  one  sid&  It 
was  the  piece  of  land  that  I  bad  inherited  from 
my  grandmother.  Mr.  Gregory  ttM  Mr.  Forbes 
who  came  to  my  comer;  thtti  I  gave  the  de- 
•cripticn  down  to  my  line.  Thia  ^ece  was 
known  aa  the  Flora  place.  Q.  Tell  if  yon 
rigned  the  deed  then*  A.  Tea.  Q.  Was  any- 
tUng  paid  you  t^enf  A.  No.  Q.  Was  any- 
thing said  about  the  note?  A.  No.  Q.  What 
did  you  do  then?  A.  They  went  back  to  my 
house.  Q.  All  three  of  you  together?  A.  Yes. 
Q.  Did  yon  see  your  wife  there?  A.  Tes.  Q. 
Did  you  go  in?  A.  No.  Q.  Had  you  told 
your  wife  anything  about  this  trade?  A.  No; 
not  until  I  started  from  tiw  honie  to  the  ateps 
in  an  automobile.  She  asked  me  wliero  I  was 
gtrfng,  and  I  .said  I  waa  going  to  make  a  deed 
to  tliem,  and  I  aald  tiiat  they  had  pmnised  to 
give  $1,000,  and  asked  her  what  she  thought 
alxrat  it,  and  about  that  time  I  waa  oa  the 
steps  and  they  were  hurrying  me  up.  Q.  Did 
you  tell  her  what  the  estate  would  net?  A. 
No;  I  said  they  would  give  me  $1,000  for  my 
interest  in  the  estate.  Q.  Do  you  remember 
eveiTthing  that  you  said  to  her?  A.  That  waa 
all  that  I  said  to  hw.  Q.  When  you  came 
back  she  dgned  the  deed  then?  A.  Tea;  we 
all  went  In  the  porch,  and  Mr.  ForlMa  went  in 
the  houses  and  none  of  the  others.  Forbes  went 
in  there  and  »be  signed  the  deed,  and  he  came 
twck  <m  Qie  porch,  and  then  Gregtxr  said,  *I 
ftuH  yoa  Joat  la  aoon  have  a  good  not»t*  and  I 


said,  'I  don't  know  that  it  would  make  much 
difference,*  and  he  said,  'I  have  got  two,  one 
due  this  January  and  one  next,*  and  I  said, 
'If  I  have  to  take  either  one,  give  me  the  we 
due  this  January.'  Q.  Did  you  look  at  the 
note?  A.  No.  Q.  Did  you  know  the  signers 
of  the  note?  A.  No.  Q.  Did  you  know  any- 
thing about  the  signatures  to  the  note?  A.  No ; 
he  just  said  that  it  was  a  good  note.  Q.  How 
mndi  cash  dU  he  pay  yon?  A.  $168.  Q.  The 
note  belraged  to  the  eaCate  oC  John  Oray?  A. 

nature  was  much  evideoce  oCCerea  on  both 
AOm  iQKm  the  lasoe  of  traiUL  Tbe  jury  re*  • 
turned  the  following  verdict: 

"(1)  Was  the  deed  dated  September  14,  1917, 
obtained  by  tlie  defendants,  or  either  tut  thean, 
by  fraud,  aa  alleged  in  the  oHnplaint?  A.  Xes." 

Judgment  tor  platiitlTfa,  and  daCmdantB  ap- 
pealed. 

W.  L  Halstead,  of  South  Mllla,  nuHnpaux 
&  Wilson  and  Aydlett  &  Sawyw,  all  of 
Elizabeth  Olty,  for  appellanta. 

D.  H.  TUlitt,  of  Camden,  and  Ifihrlogbana 
ft  Small,  oC  Eaizabetb  Otty.  for  appeUeea 

WALEEB,  J.  (after  BtatlBg  the  facta  as 
above).  [1]  There  was  ample  evidence  to  anp* 
port  the  finding  <^  Ote  Jury  tliat  ttie  deed  ex- 
ecated  by  the  plalntUb  to  the  defeudants  waa 
obtained  by  fraud;  that  la,  that  defeidants 
taimHy  represented  to  Uie  lOalntur  A.  B.  Bell 
the  value  of  the  estate  with  the  Intention  of 
Indndnff  lilm  to  part  with  bis  share'of  it  at 
a  greatly  redtieed  price,  and  that  he  was  per- 
suaded to  do  so      zeescmaUy  acting  upon 
the  representations  which  he  believed  to  be 
true.  The  defendants  stated  to  him  thatOiey 
had  investigated  the  affairs  of  ttie  estate 
wbldi  thej  had  In  diai^  and  knew-  Its  vslua 
Hie  joiy  could       Infer  tiiat  they  Intaidea 
to  take  advantage  of  bis  known  Ignmranoe  tit 
the  true  Bltnatl<Hi,  and  to  mlidead  him  as 
to  the  correct  value  <tf  his  interest  In  Uie  ee* 
tate,  with  a  view  to  acquire  It  for  tbelr  own 
benefit  at  an  undervalue;  There  Is  evld^ce 
that  he  placed  full  confidence  In  what  they 
aald  to  him  about  the  value  of  the  estate, 
and  this  they  well  knew,  and  took  advantage 
of  It,  and  of  his  Ignorance  and  lack  of  busi- 
ness Judgment  and  capacity  to  make  a  large 
profit  on  the  transactlou.  He  seems  to  liaTe 
been  au  easy  prey  to  their  allurements,  and 
to  have  quickly  succumbed  to  th^  Insidious 
practices  and  deceptive  Induoraiaits.  It  must 
be  done  at  once,  they  said  to  him,  so  as  not 
to  worry  their  mother,  Mrs.  Harrison,  and 
he  was  asked  not  to  tell  any  one  of  it,  not 
even  his  wlf&  This  was  done  to  prevent  de- 
tection of  their  s<dieme  to  defraud  him  by  iiis 
consulting  others  wiser  than  he,  and  wtiose 
advice  might  dtfeat  their  purpose.  For  tbia 
reason,  too,  ttiey  started  early  to  lay  tbeir 
plans,  even  before  the  burial  of  the  Intestate. 
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If  the  Jury  b^eTed  the  plaintiff  wltneases, 
aa  it  appears  was  the  case,  It  was  ratliw  a 
■told  case  ot  fraud. 

[2]  The  case  In  Its  main  and  essential 
features  is  not,  In  prlndi^  at  least,  nnlike 
Walsh  T.  Hall.  60  N.  a  2S8 ;  Hodges  t.  WU- 
son,  169  N.  O.  823.  81  S.  B.  840;  Dixon  t. 
Gre&i,  ITS  N.  a  205.  100  S.  B.  262 ;  Modlln 
y.  Sallroad  Co.,  145  N.  O.  218,  68  S.  B.  1075; 
Whitehurst  r.  Insurance  Oo.,  14d  N.  C.  27S, 
62  S.  a  1067;  Sprinkle  t.  Wellbom.  140  N. 
O.  163,  62  S.  B.  666.  3  L.  B.  A.  (N.  S.)  174.  Ill 
Am.  St.  Bep.  827 ;  OriiSn  v.  Lamb«-  Co.,  140 
N.  G.  614,  63  S.  E.  807,  6  L.  B.  A.  (N.  S.)  463. 
It  was  said  In  the  Whltehurst  Oase  that  it  Is 
not  always  required  fOr  the  establishment  of 
actionable  fraud  that  a  false  repres»itatlon 
should  be  knowingly  made.  It  Is  well  recog- 
nized with  us  that,  under  certain  condltl<nis 
and  drcnmstances,  U  a  party  to  a  bargain 
avers  the  exlstace  of  a  mat^lal  tect  recfe- 
leesly,  or  afflrms  its  existence  positively, 
when  he  Is  cmsdomly  Igmwant  whether  it 
be  ttne  or  Uiaa,  be  may  be  held  responsible 
tor  a  ealsehood;  and  Oils  doetrlne  la  espe* 
dally  aitpUcable  when  the  parties  to  a  bar^ 
gain  ere  not  upon  equal  terms  with  reference 
to  the  representation,  the  one,  for  Instance, 
being  tmder  a  duty  to  Investigate,  and  In  a 
position  to  know  the  truth,  and  tbia  other 
rdylng  and  having  reasonable  ground  to  rely 
np<m  the  statements  as  Imiurtlng  verity— 
dtiug  Modlln  v.  Ballroad  Oa,  supra;  Ramsey 
T.  Wallace,  100  17.  O.  7S,  6  8.  B.  6B8;  Cooper 
T.  Scfaleslnger,  111  IT.  S.  148,  4  Sup.  Ot  360, 
28  L:  Ed.  382;  Pollock  on  Torts  C7th  m.) 
276;  Smltii  <m  Fraud,  8 ;  Eerr  on  BYand  and 
Mistake.  68.  And  it  Is  further  held  there, 
on  the  authority  of  Pollock  on  Torts,  supra, 
that  In  order  to  create  a  right  of  action  for 
deceit,  there  must  be  a  statement  made  by 
the  defendant,  or  the  person  cliarged  with 
the  fraud,  and  wltli  regard  to  that  state- 
ment the  following  conditions  or  elements 
must  be  present  and  ctmcur:  It  must  be  un- 
true in  fact;  the  person  making  the  state- 
men^  or  tlie  person  responsible  for  It,  muat 
either  know  it  to  be  untrue,  or  be  culpably 
ignorant  (that  is  recklessly  and  consciously 
Ignorant),  whether  It  be  true  or  not ;  it  muat 
be  made  with  the  Intait  that  the  other  party 
should  act  upon  It.  or  In  a  manner  apparently 
fitted  for  that  purpose,  or  calculated  to  in- 
duce him  to  so  act,  and  finally  that  he  does 
act  In  reliance  on  the  statement  in  the  man- 
ner cMitempIated,  or  manifestly  probable, 
and  thereby  suffers  damage.  And  Smith  on 
Frauds,  supra,  is  quoted  In  mvport  of  the 
prindple  as  fcdlows: 

**The  ffelse  representaticHi  of  a  fact  wUch  ma- 
terially affeels  the  value  ot  tiie  coutraet,  and 
whidi  Is  pseoBariy  within  Imowledge  of  the 
peiSMi  maklns  It;  snd  in  req>ect  to  whidi  the 
other  party,  in  the  exercise  of  propw  vigilance, 
had  aM  SB  equsl  opportmilty  of  ssoertslning  tiie 
troth,  fa  frandahnL  Th— npnssntatloiis  made 


by  a  vendor  to  a  purchaser  of  matters  within 
bis  own  peculiar  knowledge,  whereby  the  pnr^ 
diaser  Is  injuxtd,  is  a  fraud  which  Is  aetirai- 
aUe^  Where  facts  are  not  equslly  known  to 
both  tSilka,  a  statement  of  oplnltm  by  one  who 
knows  the  facts  best  involves  very  oftm  a 
statement  ot  a  material  fact;  for  he  impliedly 
states  that  he  knows  facts  which  JustiCr  his 
opinion." 

Kerr  on  Fraud  and  Mistake^  supra,  r^era 
to  the  doctrine  in  this  language : 

"A  misrepresentation,  however,  is  a  fraud  at 
law,  although  made  innocently,  and  with  an 
honest  beli^  in  its  truth,  if  it  be  made  by  a 
man  who  ought  In  the  due  discharge  ot  his 
duty  to  have  known  the  truth,  or  who  formerly 
knew,  and  ought  to  have  remembered,  the  fact 
which  negatives  tiie  representatitai.  and  be  made 
under  such  drcnmstances  or  in  such  a  way  as 
to  induce  a  reasonable  man  to  believe  that  it 
was  true,  and  was  meant  to  be  acted  on,  and 
has  been  acted  on  by  him,  accordingly,  to  his 
prejudice.  If  a  duty  is  cast  upon  a  man  to 
know  the  truth,  and  he  makes  a  representatlra 
in  such  a  way  as  to  induce  a  reasonable  man  to 
believe  that  it  Is  true,  and  is  meant  to  be  acted 
on.  be  cannot  be  heard  to  say,  if  the  representa- 
tion proves  to  be  untrue^  that  he  believed  it  to 
be  true,  and  made  the  misstatement  throngh 
mistake,  or  ignorance,  or  (orgetfulness." 

[3-1]  nie  g^eral  rule  seems  to  be  estab- 
lished In  recent  years  that;  where  an  action 
fw  damages  will  lie  for  a  decdt,  in  the  sale 
of  land,  a  suit  In  equity,  now  a  dvll  action, 
may  be  maintained  to  set  aside  the  deed  for 
the  fraud.  It  is  so  held  in  Walsh  v.  Hall, 
supra,  which  Is  approved  In  UrUUn  t.  Lum- 
ber Oa,  suiua,  where  the  court  said: 

"Whatever  doubt  may  have  existed  in  regard 
to  the  fight  to  malntsln  an  action  for  decrit 
relating  to  oontraets  for  the  sale  of  land  re- 
specting acreage  title,  eta,  is  removed  by  the 
decision  in  Walsh  v.  Hall,  66  N.  a  233.  Dick, 
J.,  after  noting  the  general  rule  of  caveat  emp- 
tor, says:  *Bnt  in  cases  of  positive  fraud  a 
different  rule  applies.  *  •  *  Hie  law  does 
not  require  a  prudent  man  to  deal  with  every 
one  as  a  rascal,  and  demand  covenants  to  gaard 
against  the  falsehood  of  every  representation 
wbish  may  be  m^  as  to  facts  which  constltate 
material  Inducements  to  a  contract  *  *  *  If 
representations  are  made  by  one  party  to  a 
trade  which  may  be  reasonably  relied  upon  by 
the  other  party,  and  they  constitute  a  material 
inducement  to  the  contract,  and  such  represen- 
tations are  folse  within  the  knowledge  of  the 
party  making  them,  and  they  cause  loss  and 
damage  to  tiie  party  relying  on  them,  and  he 
has  acted  with  ordinary  pradoice  in  the  mat- 
ter, he  li  endUed  to  r^ef  In  any  court  of  Jus- 
tice.*" 

The  rule  as  to  actltmable  deceit  was  orlg^ 
Inally  stated  in  Pasley  v.  Freeman,  3  Term 
Beik.  61.  2  Smith's  Leading  cases  (5th  Am. 
Bd.)  Mais-  BS,  as  f(fllowi: 

**A  false  affirmation,  nude  hf  the  detendsnt 
with  intent  to  defraud  the  idalntlfl;  wher^ 
the  plaintifl  rtodves  damage^  Is  die  ground 
a<  u  Mtlan        tiie  cue  hi  ths  nature  of  de-i 
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celt.  In  such  an  action  It  ia  not  Bece«ary  that 
the  defendant  sbonld  be  benefited  by  the  da- 
eeSt,  or  that  he  ahoold  odlud*  with  tiw  pwaon 
who  la." 

Ghancellor  Sent  said  of  the  mie,  as  thtu 
stated,  tbat  the  case  went  not  np<Hi  any  new 
ground,  bat  npcHi  the  application  of  a  prin- 
ciple of  natural  justice,  long  rec<^lzed  In  tbe 
law,  tbat  fraud  or  deceit,  accompanied  with 
damage,  Is  a  good  canae  of  action,  and  tbat 
It  la  as  just  and  permanent  a  principle  aa 
any  In  onr  itliole  jurisprudence.  And  tbe 
doctrine  Is  equally  well  settled  In  equity  tbat 
fraud  wlU  avoid  a  contract  wh^  a  party  is 
misled  without  his  fault,  and  to  bis  prej- 
udice, by  the  dishonest  practices  of  another 
to  bis  prejudice,  which  were  calculated  and 
expected  to  decdve  binit  Into  acting  Im- 
prudenUy.  The  rule  is  clearly  stated  by  an- 
other court  whldi  held  that  fraud  In  the 
iwocnrement  ct  a  contract  AyoiOa  It;  and 
whwe  a  party  intentionally  or  by  design  mis* 
reiseiMtta  a  material  fact  or  prodnces  a  fiUse 
Impression  In  order  to  mULead  another  m  to 
Intrap  dieat  blm  or  to  cMa.ia  an  undue 
advantage  over  him,  In  erery  sndi  case  thera 
la  porttlTe  fraud  In  the  traeat  sense  ot  tbe 
term — tbere  Is  on  evil  act  with  an  evil  In- 
tent— and  tbe  mlsrepresentatlMi  may  be  as 
wdl  by  deeds  and  acts  as  by  words*  bgr  arti- 
fices to  mislead  as  bj  positive  ossertlcxiB. 
Tolley  T.  Poteet,  62  W.  Yo.  281,  B7  B.  BL  SU. 
See,  also^  Batter  t.  Watklns^  IB  WalL  466, 
20  L.  Ed.  629;  LaUUaw  T.  Orsan,  2  Wheat 
178.  4  U  nd.  214.  la  a  court  of  conscience  a 
deliberate  falsehood,  or  deliberate  conceal- 
moit,  it  being  eqnlTalflnt  tharetOb  as  to  a 
mataial  elnnent  In  the  oontraet  of  salSk 
wbldi  is  calculated  to  deoelTe  and  mislead 
another  into  making  tbe  sanM^  and  ao  In* 
tended.  wUl  Induce  tbe  coart  to  interrene  to 
behalf  of  tbe  Injured  party  to  prevent  a  con- 
summation of  the  fraud  or  to  restore  bis 
rights  to  him.  Crosby  v.  Buchanan,  23  Wall. 
420,  23  L.  Ed.  188.  It  wUl  be  observed  that 
In  some  of  the  cases  we  bave  dted  tbe  courts 
were  dealing  wltb  a  fraudulent  concealment 
of  material  fiicts  where  the  offaidlng  party 
was  under  a  duty  or  obligation  to  disclose 
tbem  to  the  other  contracting  party,  but  this 
case  is  stronger  than  those,  because  here  tbe 
representation  of  value  was  knowingly  false 
and  actually  misled  the  plalntifT  Into  conv^- 
Ing  his  Interest  In  the  estate  to  the  defend- 
ants, wbraeby  be  lost,  and  tbey  gained,  a 
large  sum.  It  Is  a  dear  ease  (tf  fraudulent 
deceptlcoi  and  drcumventlw,  if  we  accept 
tbe  evidence  of  the  plain  tUTs  aa  true,  whirfi 
tbe  Jury  did.  The  plaintiff  bad  no  substan- 
tial knowledge  of  tbe  facts  In  regard  to  tbe 
value  of  tike  estate^  and  delttidantB  knew  tbat 
be  was  Igninant  of  it  ntej  tocric  advantage 


of  this  Ignorance  by  mlsteatUng  him  as  to  Its 
true  valnob  stating  in  order  to  Inspire  con- 
fidence to  them  that  tbey  bad  actually  Invee- 
tigated  tbe  matter  and  knew  what  It  was 
worth,  and  hnnied  him  into  acting,  so  that 
he  could  not  acQoire  correct  intormatl(Hi  of 
Its  value  before  signing  tbe  deed,  or  take  the 
advice  of  his  friends.  They  will  not  be  heard 
to  say,  under  the  circumstances,  tbat  be 
should  not  have  believed  <w  trusted  them,  for 
tbey  were  stattog  positive  a  fact  as  within 
their  knowledge^  and  baving  confidence  In 
their  Integrity,  as  be  stated,  relied  upon  their 
statemoit  and  was  thereby  prevented  from 
making  any  Investigation  tn  his  own  b^lt 
They  were  shrewd  traders,  and  he  was  not, 
baving  bad  little  or  no  ei^rlence  to  business 
affairs.  As  tbe  Jury  evld^tly  found  tbe  fiusts 
to  be,  a  case  of  intentional  fraud  was  onn- 
paetely  made  out,  and  the  charge  to  respect 
to  tbat  feature  was  correct;  and  tbe  court 
gave  all  tbe  Instmctlons  to  whicb  defendants 
were  entitled. 

[I,  n  In  re^rd  to  the  Instmctlm  as  to 
the  ^toct  "fkC  a  grossly  Inadeauato  ctmsideni- 
tlon  alone  b^ng  a  fact  from  irtiidi  fraud 
could  be  Infored,"  It  it  be  txm,  wbu  tlie 
wlude  (ihazse  la  crasldered,  tbM;  tito  eonrt  so 
Instructed  tbe  Jury,  and  that  it  was  erroneous 
to  do  so^  the  record  shows  tbat  tbe  court  was 
respondinc  to  a  request  trom  toe  defoidants 
as  to  what  wonM  oonstltoto  andi  a  considera- 
tion and  aa  to  Its  effect  upcm  tbe  queetloa  of 
fraud,  and  its  sofBclaicy,  of  its^  to  show 
fMud.  A  party  cannot  eamidato  of  an  In- 
stntctton  given  at  bis  own  reqneet;  nor  will 
an  assignment  ot  earn  be  sustained  which 
-confllcto  wltb  toe  statemoit  4»C  toe  case  upon 
tbe  gnestton  whetoer  tbe  Instmctioa  waa  so 
glvtti.  Tbe  Judge's  stotwaent  as  to  wbat 
was  dme  must  stand,  to  toe  atuence  ot  any 
correctlcm  of  the  record  by  cwttorari  or 
otoerwlse. 

[I,  I]  Tbe  court  correctly  told  toe  jury  tbat 
toey  might  consider  toe  Inadequacy  of  the 
conaideratioD  upon  the  guesticm  of  fraud. 
Hodges  V.  Wilson,  supra,  and  toe  Jury,  it 
would  appear,  based  toelr  flndlng,  not  alone 
upon  toe  Inadequacy  ot  conalderatlon,  how- 
ever "gross"  It  was,  but  upon  toe  allegations 
of  the  complaint  and  the  entire  evidence  sup- 
porting toem,  so  tbat  it  is  foimd  that  toe 
false  represoitations  were  made  by  defaid- 
ants  wlto  totent  to  dec^ve  toe  platotiif,  who 
was  toduced  thereby  to  convey  bis  land  to 
them  for  an  inadequate  consideration,  and  In 
toat  view,  it  toe  Instruction  bad  been  given 
by  toe  judge  wltoout  any  request  from  de- 
fendants, cmd  was  erroneous,  It  did  no  harm. 

We  have  car^ully  reviewed  this  case,  and 
find  no  error  toereto  of  wtaldi  the  dcftndants 
can  Justly  canplaln. 

No  wror. 
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ENGLISH   LUMBER   CO.   T.  WACHOVIA 
BANK  &  TRUST  00.   (No.  SSI.) 

<Bapreine  Court  of  N<Hrtb  OAroUna.   Feb.  1^ 
192(K    On  Petidon  to  Rehear,  Jniw  2, 
1920.) 

1.  Amu.  AHD  XBBOB  •■•268(2)  —  FlHDinCW 
OF  rAOT  OONCLUBIVI  nr  ABSEZTCn  or  KZOSF- 
SION  TO  SUmOIBIfOT  OV  BTXDBNCZ. 

The  findings  of  &ct  by  the  trial  court  ore 
«ondnaiTe  on  appeal,  wh^  there  Is  no  excep- 
tion tiiat  there  ia  no  erldene*  to  aupport  them. 

2.  Ubuxt  •savlS,  6B— CoioaasioiiB  aso  ub- 
mrtunr  or  pake  or  adtanob  oh  lasnsn  ob- 

TAniinO  ItOBK  TSUJX  BIX  FSB  CENT.  XKTBB- 

xsT  vsimious. 
A  commiasion  charged  for  the  parpose  of 
accuring  more  than  d  per  cent  interest,  or  an 
agreement  requiring  a  borrower  to  keep  on 
deposit  a  part  of  the  mon^  advanced,  or  to 
pay  interest  on  the  deficiency  not  left  on  do- 
Xwait,  in  addition  to  a  diaqr*  o(  6  P*r  <!tt>t.  inr 
terest,  ctmstituteB  usury. 

&  LlKTTATION  or  ACTIONS  «»54(2,  8)  —  BX- 
TENSIOir  or  CBEDIT  AND  LOANB  CONffriTUTBD 
A    UXTTUAI.  BUNNinO    ACCOUNT;  BTATim 

Btma  FBOM  usr  rkk  or  uutual  account. 
Where  there  were  almost  daily  transac- 
tions in  the  natnrs  of  loans  or  credito  allowed 
by  a  bank,  taken  np  by  snlutitnted  notes,  sub- 
•titnted  demand  notos  on  customers'  paper  as 
collateral,  and  on  discounted  customers'  paper, 
■n  cohered  l>y  an  agreement  as  to  a  line  of 
credit  agreed  i!pon  from  time  to  time  which  waa 
Icept  exhausted  by  the  borrower,  transactions 
beteig  of  practically  daily  frequency,  each  party 
keeping  the  -whole  of  the  accounts,  the  mutoid 
items  being  so  interlocked  as  to  make  them 
practicaUy  inseparable,  there  was  an  opon,  mi^ 
tual  mnning  accoimt  to  the  dose  of  ths  trans> 
■eti(HiB,  upon  whi<9L  Umltatloas  would  not  run 
antn  the  final  Itsm. 

4.  Ldotation  or  AonoHB  ^»48(8)— Rulb  ab 

TO  OPBH,  KUTUAX.  BUKNINa  AOOOONTO  AP- 
FUOABLB  TO  AOHOHS  TO  BBOOVBB  FSNAXXT 
VOB  UflUU. 

The  nde  tiiat  «  statntB  of  UndtatiMis  does 
not  be|^  to  ran  on  open,  mntual  runnfiv  ao- 
cotmti,  except  from  the  last  item  In  the  ao- 
coant,  applies  to  an  action  to  recorer  a  penal- 
ty for  osury,  and  Rerisal  180G;  |  8M,  subsec- 
2,  does  not  bar  such  an  action  nutU  two  years 
after  the  last  item. 

Brown,  J.,  disBcnHng. 

Appeal  from  Snpexlor  Coor^  BimeMnbe 
Ooun^;  Ray,  Judge. 

Action  by  the  E^it^lsh  Lumber  Company 
against  the  Wachovia  Bank  &  Trust  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeala  Affirmed. 

This  la  on  action  to  recover  tbe  penalty  for 
nsorlons  tnto^  alleged  to  have  been  paid 
by  tlie  plalntUf  to  the  defendant. 

Tbe  defendant  denied  that  usury  was 
oharged  m  paid,  and  {iteadBd  tHe  Btatnte  at 
Umitattona. 


A  reference  was  wdeted,  and  upon  the  xe> 
port  betog  made,  which  was  In  favor  ct  ttio 
defmdant,  exceptlona  'were  filed  by  the  idain- 
tifT,  and  upon  the  hearing  the  material  flnd> 
ings  of  fact  and  amcliislons  of  law  of  the 
referee  were  reversed,  additional  findlugs 
made  by  the  court,  and  jndgmait  rendered 
in  tBivm  (tf  the  plaintiff,  and  the  defendant 
excepted  and  aiipealed. 

It  appears  from  the  findings  of  fact  made 
by  the  court: 

That  In  190&  the  plaintiif  was  engaged  in  the 
lumber  business  with  its  principal  office  in 
AsheviUe,  and  that  In  that  year  it  began  buai- 
nesB  with  the  defendant  bank.  "That  on  March 
20,  180d,  it  was  agreed  between  the  parties 
that  a  line  of  credit  should  be  allowed  to  plain- 
tiff by  defendant  bank  on  different  dasses  of 
paper  dlscnssed,  bnt  each  item  in  each  dass  be 
subject  to  approval  by  defendant  bank,  of  $20/- 
000,  which  line  of  credit  on  the  various  dasses 
was,  by  agreement  between  the  parties,  extend- 
ed to  more  than  $30,000,  through  tbe  period  of 
the  transactioDS  between  the  parties,  and  it 
was  part  of  the  agreement  that  the  defendant 
bank  would  accept  such  of  the  ^iotiff's  paper 
as  it  approved  of  various  classes,  to  the  extent 
of  the  Une  of  credit  agreed  upon  from  time  to 
time,  the  plaintiff  being  required  to  pay  6  per 
cent,  interest  for  sndi  money  as  it  borrowed 
and  being  required  by  the  agreement  to  keep 
in  the  bonk  20  per  cent,  of  the  amount  of  the 
loans  obtained  from  the  bank  on  its  customers' 
notes  discounted  and  on  the  personal  loans.  It 
is  found  that  the  plaintiS  did  not  keep  an  aver- 
age of  20  per  cent.  In  the  bank,  as  agreed  to, 
up  to  the  beginning  of  the  month  of  June, 
1909;  but  It  is  found  that  in  consequence  of 
said  agreemeiU  the  plaintiff  did  keep  and  main- 
tain a  balance  of  the  money  so  borrowed,  and 
attempted  to  keep  20  per  cent.,  and,  the  exact 
amount  not  being  ascertainable  from  this  rec- 
ord, the  defendant's  estimate  of  not  more  than 
6  per  cent  is  accepted  by  this  court ;  and  the 
conrt  finds  that  as  mudi  as  6  per  cent,  month- 
ly average  was  kept  in  said  bank  in  conse- 
quence of  said  agreement  up  to  tbe  1st  of 
June,  mit  and  by  agreement  betwen  the  pax- 
lies,  on  the  complaint  of  the  bank  that  the 
average  promised  was  not  left,  the  defendant 
bank  actoaUy  duu^d  the  interest  upou  tlis 
defidt,  the  amount  of  which  for  the  different 
periods  there  shown  is  in  the  sum  of  $216.66^ 
That  tills  agreement  to  maintain  20  per  cent, 
balance  on  loans  related  to  direct  loans  to  tbs 
plaintiff  on  its  own  paper  and  tm  customers* 
notes  discounted,  but  did  not  Ttlate  to  demand 
loans  f>n  assigned  accounts." 

(8)  That  tbe  iriainUff  opened  an  account  and 
began  bnsiness  with  Uie  defendant  basic  ih 
March,  1900,  and  began  to  discount  its  cus- 
tomers* notes  or  paper,  pursuant  to  an  ar- 
rangement made  at  the  time  with  the  defend- 
ant bank,  and  continued  same  thenceforward, 
until  it  dosed  its  business  dealings  with  the  de- 
fendant, in  1913. 

(4)  That  said  idaintlff,  be^ning  about  Sep- 
tember 2f  1909,  and  oontinnng  thenceforward 
until  the  dose  of  ito  bodness  deallnga  with  the 
defendant  bank,  borrowed  money  from  the  de- 
fendant on  its  assignedinvcdoeB,  or  aceoonts  ro- 
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ceivable,  as  collateral  •ecnrity,  from  time  to 
time,  aa  ita  necessitiea  raqtdred,  and  aa  ahovni 
In  Bzhit»t  A,  aa  corrected  hj  agreement  of  the 
parties,  and  agreed  to  par,  and  did  pay,  and 
the  defecdant  bank  did  receive,  from  the  plain* 
tiff,  in  addition  to  the  6  per  cent,  diarged  for 
the  loan  of  the  money,  a  charge  of  1  per  cent, 
upon  60  per  cent,  of  the  face  value  of  nid 
accounts  recdvaUe,  or  InTOices,  ao  aasigned, 
handled  or  <MUected  by  aaid  bank,  and  contin- 
ued to  make  and  collect  this  additional  charge 
from  the  date  hereinbefore  in  this  section  men- 
tioned, until  January,  1910,  vhen  the  charge 
vas  reduced  to  two-tldrds  of  1  per  cent  upon 
the  face  value  of  said  assigned  accounts  re- 
ceivable, or  invoices,  and  said  loans  thence- 
forward were  limited  in  amount  to  two-thirds 
of  the  face  valuo  of  said  accounts.  That  on  a 
large  portion  of  the  transactions  as  shown  by 
Exhibit  A,  to  which  this  paragzsph  relates, 
the  diance  which  was  originally  1  per  cent  on 
the  face  of  the  invoice  and  later  two-thirds  of 
1  per  cent.,  was  often  greater  than  the  in- 
terest expected  or  received.  That  the  ac- 
counts were,  in  at  least  90  per  cent,  of  the  cas- 
es, promptly  paid,  were  generally  known  and 
easily  ascertained  to  be  solvent,  were  guaran- 
teed by  plaintiff  and  required  very  littla,  if  any, 
more  attmtion  than  collateral  loans  upon  other 
dasses  of  paper;  and  said  agreement  was  pnn 
posed  by  the  plaintiff  in  order  to  get  the  aeoom- 
modadon  of  Uie  loan,  and  the  loan  was  granted 
because  of  the  profit  derived  from  the  charge 
of  the  commission,  which  was  an  nnreasonable 
charge  and  was  an  attempted  device  by  which 
the  bank  would  receive  a  greater  than  6  per 
evnt.  income  from  its  loans  as  the  oondltkm  for 
making  sudi  loans.  That  there  woo  simost 
daily  trsnsactions  in  the  nature  of  loans  or 
crests  allowed  by  the  bank,  tsken  up  by  suN 
stitBted  notes,  substituted  demand  notes  on 
customers*  paper,  all  collateral,  and  on  dis- 
counted customers'  paper,  all  covered  by  the 
agreement  as  to  the  line  of  credit,  which  line 
of  credit  agreed  upon  from  time  to  time  was 
kept  exhausted  by  the  plaintiff,  transactions  be- 
ing of  practically  daily  frequence,  each  party 
keeping  the  whirfe  of  tiie  aooovnts,  tiie  nmtnsl 
Items  being  so  Interlodied  as  to  make  them 
practically  Inseparable.  So  that  it  was,  and 
was  asBomed  to  be,  an  open  mutnal  running  ac- 
count from  March  1,  1900,  to  the  close  of  the 
transactions;  the  final  settiement  and  pay- 
ments being  on  November  4,  1914. 

There  are  other  findings,  but  those  set  out 
Are  Buffl(dent  to  a  ptagw  understanding  ot 
the  legal  questions  presented. 

The  action  was  commenced  more  than  two 
years  after  the  date  of  moat  cf  the  Items  in 
the  account  and  within  less  than  two  years 
from  tlie  date  of  the  final  settlement. 

Hla  honor  held  that  the  accoont  between 
plaintiff  and  def»idant  was  a  mutual  run- 
ning account,  and  that  tlie  statute  did  not 
begin  to  run  until  the  last  payment  made  by 
detoidant. 

Bourne  &  Parker  and  ^Dieo.  F.  Davidson, 
all  of  Aaheville,  for  appellant 

B.  S.  HcCall,  of  AahavUle^  Plen  ft  Wln- 
b(»ne,  of  Harlem,  and  Uornv  AUen,  of 
Aaleli^  tor  anwilee. 


ALUEN,  J.  [1]  The  flndlnsB  of  taxt  by  tike 
court  are  conclusive  xrpaa  us,  as  there  Is  no 
exception  that  there  is  no  evidence  to  sup- 
POTt  tbem  CEwBxa  t.  Btanbnzr,  17T  N.  86^ 
97  S.  Bi  6U>,  and  Uiey  make  out  a  case  of 
usury  against  the  defendant 

tl]  It  la  found  aa  a  fact  Uiat  tbe  duurca 
of  commissiona  of  1  per  cent  at  one  time  and 
%ofl  par  cent  at  another  "was  an  attempt* 
ed  deivlce  wlilcih  the  bank  would  receive  a 
greater  than  6  per  cent  income  from  Ita 
loans  Aa  the  conditiona  for  making  such 
loans,"  which  cornea  directly  within  tbe  au- 
thority of  Arrlngtott  r.  Goodildt,  95  N.  C. 
407,  wlilcb  ludds  tbat  a  oommisalon  charged 
tar  the  porpoee  of  secorlng  more  than  6  per 
cent  Interest  was  usurious,  and  Qie  agre^ 
moit  requiring  the  plaintiff  to  keep  on  de- 
posit a  part  of  the  money  advanced,  or  to 
pay  Interest  on  the  deficiency,  in  addition 
to  a  dbarge  of  6  per  cent  intereat  la  express- 
ly condemned  In  Bank  t.  Wysong  ft  UUes 
Oc  177  N.  O.  388,  99  8.  Bt.  199,  where  tl» 
prindple  la  fully  discussed  with  amgle  cita- 
tion of  anthorl^  in  snppiut  of  tSie  Qu^uiaxu 

[3]  ^nie  remaining  questitm  Is  as  to  the 
cwrectness  of  tbe  ruling  on  the  statnte  of 
limitations,  and  this  also  is  practically  fore- 
closed against  tbe  defendant  by  the  findlns 
tbat— 

There  were  "almost  daily  transactioDS  in  the 
nature  of  loans  or  credits  allowed  by  the  bank, 
taken  up  by  snbsUtoted  notes,  sabstitnted  de- 
mand notes  on  customers'  paper  as  collateral* 
and  on  disooonted  customer^  paper,  all  cover- 
ed by  the  agreement  as  to  the  line  of  credit, 
which  line  of  credit  agreed  upon  from  time  to 
time  was  kept  exhausted  by  the  plaintiff,  trans- 
actions being  of  practically  daily  frequency, 
each  par^  keei^g  the  whtde  of  the  aoconnta, 
the  mutual  items  being  so  interlocked  as  to 
make  them  practically  Inseparable.  So  tbat  it 
waa,  and  was  assumed  to  be,  an  open  mutual 
numing  account  from  Maidi  1,  1909,  to  the 
close  of  the  transactiona,  the  finsl  settiement 
and  payments  being  on  November  4, 1914." 

This  brings  the  accounts  betwem  the 
plaintiff  and  defendant  within  the  definition 
of  a  mutual  running  account  as  contained 
in  HolllngEWorth  v.  Allen,  176  N.  O.  630,  97 
S.  D.  ^5,  and  other  cases,  and  the  statute 
limitations  does  not  b^^  to  run  on  such 
accounts  except  from  the  last  item  In  the 
account  Oreoi  v.  Calddeugh,  18  N.  O.  323, 
28  Am.  Dec.  667;  Stokes  v.  Taylor,  104  N. 
C.  399,  10  S.  E.  666;  StanceU  T.  Borgwyn, 
124  N.  O.  71,  82  a  B.  378. 

[4]  The  principle  is  applicable  to  statutes 
of  limltatlMis  generally,  and,  as  there  is  no 
excepticm  of  an  action  to  recover  the  poialty, 
and  as  the  rl^t  to  bring  such  action  is 
cmtrolled  by  our  statute  ot  limitations  (Bev. 
I  306,  subsec.  2),  whldi  invvldes  that  "an 
action  to  recover  the  penalty  for  usnry"  shall 
be  brought  within  two  years.  It  most  be  held 
that  It  applies  to  such  actions,  and  It  baa 
been  so  held  In  other  Jurisdictions. 
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In  Webb  on  Usary,  I  209,  the  course  of 
dealing  between  the  plaintiff  and  d^endant 
Is  described  with  mnch  accuracy  and  the  con- 
dnaton  reached  that  the  lapse  of  time  is 
Dot  a  bar.   The  author  says: 

"In  all  cases  regard  must  be  had  for  the 
atatate  of  limitation  which,  as  will  be  seen,  up- 
on snbseqaent  pages,  ma;  determine  all  the 
rights  of  the  parties  to  the  contract,  including 
the  debtor's  tight  to  apply  his  payments.  But 
neither  lapse  of  time  nor  the  statute  of  limi- 
tation will  affect  a  case  where  the  transaction 
was  a  contiDued  one.  'New  dealings,  new  ad- 
Tancea,  new  securities  for  money,  mortgages 
upon  the  estate  of  the  complainant  and  acme 
of  the  claims  outstanding  and  unsettled,  at  the 
time  of  filing  the  bill,  when  taken  together 
make  out  a  case  which  neither  time  nor  the 
statute  of  limitation  can  altecL' " 

Again  in  Slorer  t.  Bank,  116  Tenn.  847, 
89  &  W.  890, 1  L.  B.  A.  (N.  S.)  628: 

*7he  bin  vaa  filed  to  collect  nsory  upon  a 
series  of  transactiona  on  the  20tb  of  Blarch, 
1900i  It  clmrges  that  the  last  usurious  inter' 
est  was  paid  on  the  Ist  of  March,  1901,  and 
that  there  was  a  final  settlement  between  the 
parties  on  the  4th  of  March,  1902,  of  all  the 
transactions  between  them  involviag  the  usury. 

"There  was  a  demurrer  filed,  relying  upon  the 
statute  of  two  years  and  the  statute  of  six 
years;  and  it  is  insisted  In  this  <»urt  that  the 
demurrer  should  have  been  sustained  on  the 
ground  that  the  action  was  bsrred  by  the  stat- 
ute of  two  years. 

"There  being  a  series  of  usuiions  transao- 
tions,  the  statute  of  limitations  wonld  not  be- 
gin  to  run  imtil  these  transactions  were  closed; 
and  a  settlement  was  made  between  the  parties 
on  the  4th  of  March,  1W2.'* 

In  Pidtett  T.  Bank,  32  Ark.  846,  at  page 
366,  It  appeared  that  the  Ann  of  Wormley, 
Joy  St  Co.,  ot  wblcb  Pickett  was  a  m^ber, 
liad  apenei  a  bank  acconnt  with  the  Mer- 
cliant^  NatiMkal  Bank  ot  Memphis,  with 
whom  tbey  had  a  rnnnlng  acconnt  tar  mon- 
evs  loaned  and  dadks  paid,  and  credits  for 
d^Kwtts  and  paymratts.  The  court  held  that 
tills  acconnt*  whlcii  commenced  In  1866  and 
Gontbraed  to  1868,  ctmstitnted  bat  one  trans* 
action.  In  the  opinion  In  this  case  it  is 
■aid: 

"Bo  held  under  like  drcumstances  by  the  Su- 
preme Court  of  Tennessee,  in  the  cases  of 
Weatherhead  t.  Boyera,  7  Yerger,  545,  and 
Beyers  Boddie,  3  Homph.  666.  In  the  first- 
mentioned  case  Mr.  Justice  "Pedk  said:  "The 
transaction  was  a  continued  one;  new  dealings, 
nmw  advances,  new  securities  for  money, 
*  *  *  when  taken,  make  a  case  where  nd- 
tlier  time  nor  the  statnte  of  limitation  can  have 
effect'  The  defense  was  usury;  the  precise 
qaestion,  as  to  the  time  when  the  statute  bar 
eonunenced,  the  transaction  of  advancements, 
payments,  and  settlements,  extended  for  several 
years,  and  was  held  to  be  one  transaction." 
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We  tberefbre  emdnde  that  the  canae  ot 
action  Is  not  barred. 

AfSrmed. 

BROWN,  J.  (dissenting).  I  cannot  agree 
with  my  Associates  upon  the  Judgment  ren- 
dered as  I  am  of  the  opinion  that  the  pen^ 
alties  recovered  in  this  case  are  barred  br 
the  statute  of  limitations. 

Petition  of  Defendant  to  Rehear. 

HOKE  and  ALLEN,  33.  We  have  r&«x- 
amined  this  case  with  care,  and  see  no  suffi- 
cient reason  for  changing  the  former  Judg- 
ment of  the  court.  It  is  not  a  case  of  dls- 
connected  transactions  between  a  bank  and 
its  customer,  but  one  of  a  mutual  running  ao 
count,  based  on  one  agreement  for  a  line  of 
credit^  and  where  both  parties  kept  one  ac- 
count showing  debits  and  credits.  The  Judge 
finds: 

"That  thaw  were  almost  daily  transactions 

in  the  nature  of  loans  or  credits  allowed  by  the 
bank,  talien  up  by  substitoted  notes,  substitut- 
ed demand  notes  on  customers'  paper,  all  col- 
lateral, and  on  discounted  custcHners'  pai»er,  all 
covered  by  the  agreement  as  to  the  line  of  cred- 
it, which  line  of  credit  agreed  upon  from  time 
to  time  was  kept  exhausted  by  the  plaintiff, 
transactions  b^ng  of  practically  daily  fre- 
quence, each  party  keepiqg  the  whole  of  the 
accounts,  the  mutual  items  befaig  so  intetlocked 
as  to  make  them  practically  l^eparable.  So 
that  it  was,  and  was  assumed  to  be,  an  open 
mutual  running  account  from  March  1,  1900,  to 
the  dose  of  the  transactions;  tlie  final  settle- 
ment and  payments  being  on  November  4^ 
1914." 

This  order  and  the  Interpretation  of  ttitt 
former  oplnlmi  are  approved  by  Uke -court 
Petition  denied. 


KICKS  T.  BBOOKS  et  sL 


an  N.  c.  »M) 

(No.  64.) 


(Supreme  Court  of  North  Carolina.   Feb  18^ 

1920.) 

L  QmmNo  nTL*  «=344<3)— Intauditt  or 

rOBECLOSUBK  DEKO  NSKn  NOT  BS  SHOWN  BT 

COnVINCXRO  STIDBNca. 
In  action  to  determine  titie  to  land  and  to 
remove  a  doud  from  plaintiffs  titie,  under  Bo- 
visal  1905,  {  1689,  Involving  validity  of  a  fore- 
dosore  deed  under  which  defendants  claimed 
titie,  idaintlff  was  not  required  to  prove  cue 
by  dear,  struig,  and  convincing  evidence. 

2.  BsFOBiuTioH  OF  jiTBrainaHTB  «s»45Cl>— 
BuBDiM  OT  noor  hdbt  bb  cuub  ANn  ooir- 
vznoina. 

In  an  action  for  reformation  plaintiff  must 
allege  and  show  by  dear,  strong,  and  convinc- 
ing evidence  that  instrument  sought  to  be  cor- 
rected failed  to  eziM'ees  the  true  agreement  ot 
the  parties  because  of  a  mutual  mistake,  or  bo* 
cause  of  mistake  of  cme  induced  by  fraud  or 
hiequitable  conduct  of  the  other,  and  that  by 
reaB(»  of  ignorance,  mistake,  fraud,  or  nndua 
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advantA^  MmetUug  material  baa  b«en  Inicrt- 
ed  or  omitted  contrary  to  sodi  acreament  and 

the  intentioii  of  the  partiei. 

8,  MOBTGAOES  9=9391,  372(8)  —  FOREOLOSUBK 
DEED  AlfBB  SALE  ON  DATE  OTHER  THAN  THAT 
ADVEBTISED  VOID;  VOID  FOBKOUSmiE  DEED 
PASSES  UOBTQAGSt'S  BiaHTS  TO  QBANTEES. 

Where  a  mortgage  f  oredoaare  lale  was  held 
en  the  da;  preceding'  that  for  which  it  waa  ad- 
vertised, and  not  on  advertised  da7t  the  fore- 
closure  deed  was  void,  under  Bevisal  1905,  | 
641,  as  to  mortgagoz'a  heirs,  except  In  so  far 
as  U  passed  mortgagee's  rights  to  grantees. 

4.  PijiADiNa  «=»406(6)  —  Defect  in  state- 
UENT  or  cause  or  aotion  waived  ax  fail- 

TIBI  TO  mUTTB  OE  UOVM  VOB  MOBS  CKBIAZH 
BTATElDUTTa 

^ere  is  «  iride  dlffersnes  between  the 
statement  of  a  defective  eaoss  of  action,  that 
Is,  when  no  cause  of  action  is  stated,  and  the 
defective  statement  of  a  cause  of  action;  and 
where  statement  is  mereir  defective  the  de- 
feet  is  waived,  if  there  is  no  request  to  have 
the  pleading  made  more  certain  or  definite,  and 
no  demurrer  Is  interposed  thereto. 

5.  PzxADZNe       10809  ~  DiraonvB  ctati- 

HZNT  or  OADBB  OF  AOTZOH  KAT  BB  AIDBD  BT 

ANBWEB.. 

A  defect  in  the  statement  of  cause  of  ac- 
tion may  be  aided  by  answer,  If  sufficient  mat- 
ter appears  therein  for  sndi  purpose. 

&  Apfbu  aud  xbbob  4s»888(!i)— Vtem  Su> 

FBBUB  COUBT  WJU.  MOT  DUKISS  OASB  FOB 
DBFXCTITB  STATEUENT  OF  CAUSE  OF  AOTtON. 

Where  defendant  did  not  ask  to  have  com- 
plaint made  more  definite  and  certaiu.  under 
Bevisal  190C,  {  496,  and  answer  actually  sup- 
plied the  omisaion,  the  Supreme  Court,  on  ap- 
peal from  judgment  for  plaintiff  on  the  merits, 
will  not  dismiss  the  case,  under  Pell's  Bevisal, 
I  600l  but  if  neosssary  wUI  allow  plidntUf  to 
amend  so  as  t»  conform  the  pleadings  to  the 
fitcts  proved,  where  amendment  will  not  change 
subBtantlally  the  easse  <rf  action,  under  Bevisal 
1000,  i  607. 

7.  PiXADINa  «=»34(1}— To  BE  XJBEBAIJ.T  OOH- 
BTBUED. 

Pleadings  should  be  liberally  construed  for 
the  purpose  of  determiDlng  ^elr  dfect  and 
with  a  view  to  snbataotial  Justice  between  the 
parties,  under  Bevisal  1005,  |  405. 

8.  QvisTiKa  Txxcx  «=»4A~PLAnmir  hat  at- 
tack AlfT  DBED  ZN  DBTBSDAirT'S  aHAXH  OT 
TITLB  AS  ZHVAEJD. 

In  action  to  determine  title  of  land,  or  to 
remove  cloud  from  title,  nudet  Bevisal  1905, 
I  1S88,  it  was  competent  for  plalntUf  to  at- 
tadt  any  deed  in  defendant's  chain  of  title  as 
invalid  in  law  because  of  want  of  capad^  or 
power  to  make  it. 

8l  Pleadiho  ^^67^  ~  Bbudt  tob  cmw- 

VLkUrt  BBIN&  TOO  VKAOEB  SX  ITS  AIXEOA- 

nom  10  uonoN  to  bavb  n  hade  uobb 

DBFUIITB  AHD  OKBXAIK. 

If  a  defendant  finds  allegations  of  com- 
plaint too  meager,  his  remedy  is  to  ask  that  it 
be  made  more  definite  and  certain  by  amend- 
ment, under  Bevisal  1906,  S  490. 


Appeal  fron  SiqpeHw  Oont^  Najfb  Oounty; 
Devin,  Judge. 

Action  by  Donnle  Bides  against  Mrs.  B.  U. 
Brooks  and  others.  Judgmmt  tor  idalntiff, 
and  defendantB  ezc^  and  ajn>eaL  Affirmed. 

Tbla  is  an  action  under  0ie  atatnte  (Beiris- 
al,  I  1589)  to  try  and  determine  tbe  tlUe 
to  land,  or  to  remove  a  dond  trcm  the  title 
of  plaintiff  to  an  undivided  interest  in  a  cer^ 
tain  tract  oi  land ;  the  defendants  claiming 
tbe  same  \3j  virtue  of  a  foredoanre  aale  and 
deed  under  a  power  contained  In  a  mortgage 
deed  and  mesne  conveyanoeB. 

In  1906  Loalfl  Bidis  died  aelsed  and  pos- 
seased  of  a  tract  of  land  in  Nash  county  con- 
taining 218  acres.  In  his  will,  duly  pFobatc>d, 
be  devised  this  land  to  his  wife,  Luciuda 
Blcks,  for  life,  with  remainder  to  the  plaintiff 
and  his  brothera  and  sisters,  one-ninth  each. 

In  1006  the  plalntlfT  and  four  of  his  broth- 
ers each  executed  a  mortgage  and  crop  lien  to 
the  Brooks  Mercantile  CcmitHiny,  covering 
their  respective  Interests  in  said  tract  of  land. 

In  July,  1911,  R.  U.  Brooks,  president  of 
Broc^  Mercantile  Company,  acting  In  the 
name  of  the  corporation,  which  was  then  In 
process  of  dlssoIuUoo,  sfdd  the  land  tmder 
tbe  power  contained  In  the  mortgages,  and 
executed  deeds  to  B.  A.  Brooks,  his  son  and 
the  attorney  of  the  corporation,  for  plaintiff's 
interest  in  the  land.  The  totel  consideratioa 
recited  In  the  five  deeds  exceeded  $1,500.  At 
the  same  time  B.  A.  Brooks  reamveyed  all 
five  interests  In  one  deed  to  B.  U.  Brooks  for 
a  recited  consideration  of  $1,000.  No  con- 
sideration was  actually  paid  for  the  transfer, 
and  the  plaintiff  was  not  credited  with  any 
of  the  proceeds  of  tbe  sale. 

The  alleged  foredoanre  deed  recited  that 
sale  of  said  premises  waa  had  on  Mwday, 
March  12, 1907.  The  notice  of  sale  publisbed 
In  the  Nashville  Graphic  the  week  prior  to 
the  alleged  sale  named  Mardi  12th  as  the 
sale  date ;  the  notice  as  to  the  sale  of  the  in- 
terest of  Jonas  Blclu  named  Tuesday,  MarcSi 
12, 1907,  as  the  sale  data  March  12, 1907,  was 
on  Tuesday,  and  the  sale  was  made  on  the  pre- 
ceding day,  March  11,  1907.  There  was  no 
advertis^ent  or  notice  of  a  sale  on  March 
11th,  which  was  Monday.  All  the  coavey- 
ances  are  duly  recorded  and  are  admitted  to 
be  regular  In  form  and  soffldflnt  to  oimrej 
the  premises  In  question. 

B.  U.  Bro<^  devised  the  Interest  In  the 
land  acquired  by  him  under  these  deeds  to 
the  def^dants,  his  children  and  helrs-at-law, 
and  the  defendanta  In  th^r  answer  set  up 
and  allege  title  under  the  forecioaure  deeds 
and  the  wiU. 

The  plaintiff.  In  1918,  brou^t  this  suit  and 
filed  his  complaint  claiming  that  he  was  stlU 
the  owner  of  the  one-ninth  Interest  in  the 
lands  and  that  defendants  wwe  ni«inf||||y 
some  interest  unknown  to  blm  in  the  same^ 
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vhleb  ooostltiited  a  doikt  npra  Iila  title,  and 
asked  to  have  the  same  removed.  Tbe  de- 
feidants  answered,  admitting  tbat  plaintiff 
oQce  owned  a  one-ninth  Interest  in  the  lands, 
bat  that  th^,  through  mesne  conveyances 
from  the  plain  tig  himsdf,  were  now  the  own- 
as  of  the  interest  which  had  formerly  be- 
longed  to  the  plaintiff. 

The  cause  was  tried  by  the  oonrt  and  a 
Jory.  and  plaintiff  offered  in  evidence  the 
will  of  bis  &tiier  conv^lng  to  liim  the  land 
and  the  admission  in  the  answer  that  he  did 
aninire  said  interest  throng  bis  fathw'B  will, 
and  rested.  The  def aidants  offered  in  evi- 
dence the  mortgage  from  plaintiff  to  Brooks 
Uwcantlle  Company  Qw  fwedosnre  deed  to  B, 

A.  Brooks,  and  tlw  deed  from  B.  A.  Brooks  to 

B.  U.  Brooks,  and  it  ma  admitted  tbat  de- 
ifmdanta  are  the  devisees. of  B.  U.  Btw^ 
*Cba  court  ttien  held  that  this  shifted  tbe 
tmrdai  of  proof  to  i^intiff  tb  "tSum  by  Qw 
evidaioe  and  the  greater  wdght  thereof  tbat 
the  foredosnre  deed,  whidi  is  regular  and 
Talid  apon  its  face,  is  in  fact  inoperatlTe  as 
a  deed,  or  is  operative  In  law  pnly  as  an  eQQi* 
table  tnuufw  ot  the  mwtgage,  as  be  allegee 
same  to  be."  The  evidmce  tiered  by  the 
plaintiff  to  show  tbat  said  deed  was  inopera- 
tive was  admitted,  as  shown  bgr  tlie  excep- 
tions, over  defendants*  objecti(»is. 

The  Jury  found  that  the  deeds  from  the 
Brooks  Mercantile  Company  to  B.  A.  Brooks 
and  from  him  to  B.  IT.  Brooks  are  void  as 
to  plaintiff,  and  the  court  held  that  they  con- 
stituted  only  an  equitable  asslgnmrat  of  tbe 
mortgage  given  by  plaintiff  to  the  Brooks 
M^cantile  Comjiany,  It  was  thereup<Hi  ad- 
judged that  the  debt  due  by  plaintiff  be  as- 
certained, and  that  If  it  is  not  paid  the  idaln- 
tifTs  Interest  in  the  land  be  sold  for  its  pay- 
meat,  etc.  Defendants  excepted  end  ap- 
pealed. 

B.  B.  Oranfluun,  of  Bocky  Ifonnt,  and  Q. 
W.  Taylor,  of  Whttakers,  for  aK)^ants. 

F.  S.  Sprulll  and  M.  Y.  BamhUl,  both  of 
Bodcy  ICoant,  for  aj^wUee. 

WAIiKEHt,  J.  (after  stating  the  tacts  as 
above).  [1.2]  We  may  as  well  state  in  the 
beginning  that  this  is  not  an  action  for  the 
cmection  of  a  deed  or  for  its  reformation, 
and  the  doctrine  as  to  the  quantity  of  proof 
required  in  such  a  case  does  not  apply,  and 
the  contention  of  the  defraidant  in  this  re- 
spect cannot  be  sustained.  In  an  action  for 
reformation  it  must  be  alleged  and  shown  by 
evidence  dear,  strong,  and  convincing,  that 
the  instrument  sou{^t  to  be  corrected  failed 
to  express  the  true  agreement  of  the  partlea 
because  of  a  mistake  common  to  both  parties, 
or  because  of  the  mistake  of  one  party  in- 
duced by  the  fraud  or  inequitable  conduct 
of  tbe  other  party,  and  ttiat  by  reason  of 
Ignorance^  mistake;  fraud*  or  mdoe  ad- 
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vantage  SMuethlng  material  has  been  Inseart- 
ed,  or  omitted,  contrary  to  such  agreement 
and  the  intention  of  the  parties.  Bay  v. 
Patterson,  170  N.  0.  226,  87  S.  B.  212;  New- 
ton V.  Clark,  174  N.  O.  303,  93  S.  E.  961.  But 
this  rule  does  not  apply  where  the  purpose 
is  not  to  reform  but  to  set  aside  the  instrn* 
ment  for  fraud,  undue  influence,  or  up<m 
other  equitable  ground.  Poe  v.  Smidi,  172 
N.  C.  67.  S»  S.  B.  lOOS,  and  Boone  v.  Lee,  175 
N.  a  883,  95  8.  B.  eS9,  dtlng  Harding  t. 
Long,  108  N.  0. 1,  9  S.  B.  446. 14  Am.  St  Rep^ 
TTC,  and  other  cases. 

[I]  Tbe  plaintiff  asserts  that  tbe  whole 
transaction  was  but  a  fraudulent  attemirt;  to 
d^wive  him  of  his  land,  and  not  a  gentdne 
and  bona  fide  effort  to  fbredose  tbe  mortgage 
by  sale  under  tbe  power  in  order  to  pay  tbe 
ctebt  secured  thereby.  The  relief  asked  and 
given  was  that  the  deeds,  as  cmveyancea  of 
his  interest  In  Oie  land,  be  s^  aside  or  an- 
nulled, agreeing  though,  that  th^  are  valid 
for  the  purpose  ot  transferring  tbe  Interest 
<^  the  Brooks  Uercantile  Company  aa  mort- 
gage^ or  to  snbrpgate  the  grantees  in  tbelr 
!  deed  to  its  rights  aa  mcb.  This  is  all  that 
was  done  except  fliat  the  court  ordered  an  ac- 
count to  be  taken  of  the  debt  and  if  It  la 
not  paid  tbat  farther  relief  be  granted  for 
Its  paymrat  But  tbese  deeds  are  void  aa 
to  plaintiff,  except  as  passing  the  right  of  tbe 
Brooks  Mercantile  Company  upon  another 
ground,  because  it  ai^>ears  that  tbe  sale  of 
the  land  was  advertised  to  take  place  oo 
Tuesday,  the  12th  day  of  March,  when  in  fact 
It  was  made  on  Monday,  the  llth  of  that 
month.  The  sale  that  was  advertised  never 
did  take  place,  while  the  one  that  was  actual- 
ly made  was  not  advertised  at  all;  or,  to  put 
it  In  another  way,  the  advertised  sale  was 
abandoned  by  falling  to  make  it  on  tbe  day 
named,  while  there  was  no  notice  given  as 
to  the  one  made  on  Monday,  tbe  llth  of 
March.  Both  the  mortgage  In  tbls  case  and 
tbe  statute  (Revlsal,  f  041)  cootemplated 
necessarily  that  tbe  sale  be  made  on  tbe  day 
named  in  the  advertisement ;  othrawise  there 
might  not  be  any  competitive  bidding. 

Tbe  following  was  held  to  be  the  law  in 
Bubanks  v.  Becton,  158  N.  a  231.  78  a  B. 
IDOe^  as  stated  in  the  qrllabna: 

(1)  "When  a  power  of  sale  is  given  fai  a 
mortgage,  a  strict  compliance  with  the  terms 
on  which  it  is  to  be  exercised  Is  necessary; 
and  when  It  la  prescribed  that  the  notice  of 
■ale  be  posted  at  the  courthoaae  door  and  four 
other  pablic  places,  a  sale  thereunder  ia  inval- 
id if  tbe  notice  is  posted  at  tbe  courthouse 
door  and  three  other  public  places.  The  ef- 
fect of  Bevisal,.S  641,  was  not  before  the  court 
In  this  caae,  and  it  was  not  construed.'* 

(2)  "A  porebaser  at  a  sale  of  lands  onder  a 
mortgage  with  power  of  sale  la  a  purdiaser 
with  notice  of  the  terms  under  which  the  power 
of  sale,  as  therein  expreaaed,  must  be  exerda- 
ei,  and  his  deed  la  invalid  when  the  terms  of 
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■a]«  of  the  mortfafe  Bstedstinff  Reriflnl,  |  041, 
are  not  in  strictneu  puraued." 

(3)  "In  order  to  waive  an  irregnlarity  in  the 
exercise  of  the  power  of  aale  contained  in  a 
mortgage,  it  la  necessary  that  the  acts  al- 
leged aa  a  waiver  be  committed  with  the 
knowledge  of  the  one  who  does  them;  and  a 
mortgagor  after  an  invalid  sale  for  failure  of 
the  mortgagee  lo  atrictir  observe  the  terms 
thereof,  without  knowledge  of  the  Irregnlarit;, 
does  not  waive  it  by  subaeqnently  renting  the 
lands  from  the  purchaser." 

(4)  "A  deed  of  mortgaged  lands  made  to  a 
purchaser  at  a  foreclosure  sale,  which  is  inop- 
erative, ia  valid  only  aa  an  equitable  assign- 
ment ot  the  note  and  mortgage,  and  the  mort- 
gagor, nothing  else  appeorinib  la  entitled  to 
an  ueonntlng.'' 

TbBt  case  resanbles  Oils  cme  In  several  of 
Its  featnres.  See,  also,  Mayers  v.  Carter,  8T 
K  O,  146 ;  1  Wiltsle  on  Mortgage  Foreclos- 
ure (8d  Ed.)  I  818.  Tbet  mortgagee's  deed  re- 
dtes  the  fact  tbat  the  sale  was  made  oo  Mon- 
day, and  fhis  accords  wltb  tbB  proof  In  the 
case. 

[4-1]  As  to  the  position  taken  by  the  ap- 
pellant that  the  ccHuplalnt  does  not  state  a 
cause  of  action,  Mpoa  whidi  he  bases  a 
motton,  In  this  court,  to  dismiss  the  case, 
we  are  of  ttie  opinion  tbat  a  caose  of  action 
Is  stated,  ttaongb  def^Ively.  ^ere  Is  a 
wide  dUforence  between  the  statement  of  a 
d^ectlTe  cause  of  actlcai,  that  is,  when  no 
cause  of  action  Is  stated,  and  the  defective 
statement  of  a  cause  of  action.  JobnBon  v. 
Finch,  93  N.  a  206;  Wilson  T.  Sykes,  84  M. 
O.  21S.  In  the  latter  case,  if  there  is  no  re- 
quest to  have  the  pleading  made  more  certain 
or  definite  and  no  demurrer,  the  defective 
statement  Is  waived,  and  If  an  answer  Is  filed, 
the  defect  In  stating  the  cause  of  action  may 
be  aided  thereby  if  sufficient  matter  appear 
therein  for  the  purpose.  Garrett  v.  Trotter, 
66  N.  O.  430.  We  cannot  grant  the  motion 
to  dismiss,  but,  if  necessary,  would  allow 
plaintiff  to  amend  so  as  to  conform  the  plead- 
ing to  the  facts  proved,  aa  suc^  would  not 
change  substantially  the  cause  of  actl<m. 
Bevlsal,  S  607.  In  pr(^«r  cases  we  may  dis- 
miss In  this  court,  but  this  Is  not  a  case 
whidi  calls  for  the  exercise  of  the  power. 

"The  conrt  or  judge  thereof  shall,  in  every 
stage  of  the  action,  disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings  which  shall 
not  affect  the  substanUaL  rights  of  the  adverse 
party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect."  1 
Pell's  Bevisal,  |  SOO,  and  note,  in  which  the 
eases  are  cited. 

[7]  Pleadings  sbonld  be  liberally  construed 
for  the  purpose  ct  determining  their  effect 
and  witti  a  view  to  substantial  Justice  be- 
tween Che  parties.  Revlsal,  |  4S6;  Black- 
more  V.  Winders,  144  N.  a  212,  66  8.  B.  874; 
Brewer  v.  Wynne,  154  N.  0.  467,  70  S.  B. 


947;  Muse  t.  Motor  Co.,  175  N.  0,  466.  96  S. 
E.  900. 

[I]  It  was  competent  for  plaintiff  to  attack 
any  deed  in  defendants'  chain  of  title  as  In- 
valid in  law,  because  of  want  of  capacity  or 
power  to  make  it.  Mobley  t.  GrifiJn,  104  N. 
O.  112,  10  8.  B.  142;  Jones  v.  Cohen,  82  N. 
C  75 ;  ntzgerald  v.  Shelton,  95  N.  O.  519. 

[I]  This  case  has  been  tried  upon  Its 
merits,  and  the  i^alntlff  has  won  uptm  the 
&ctB.  Defendant  showed  by  his  answer  that 
he  understood  the  cause  of  action,  and  has 
actually  supplied  the  omission.  If  any,  in 
the  complaint  If  he  found  it  too  meager  in 
its  allegaticns,  he  had  a  remedy  by  asking 
that  It  be  made  more  definite  and  certain  by 
amendment  Bevlsal,  |  496;  Blackmore  v. 
Winders,  supra;  Allen  v.  Railroad  Co.,  120 
N.  C.  650.  27  8.  B.  76;  Conley  v.  Railroad 
Ct>„  109  N.  O.  692,  14  8.  E.  303;  Oyster  t. 
Mining  Co.,  140  N.  O.  138,  62  S.  B.  188.  In- 
stead of  availing  himself  of  the  several 
remedies  above  mentioned  the  plaintiff  trusted 
his  case  to  the  Jury  upon  the  issue,  and,  having 
had  a  tait  tdiance  to  present  it,  his  motion 
does  not  commend  Itself  to  our  fiiTorable  «»- 
slderation.  He  stUl  has  the  li^t  to  fore- 
close the  mortgage,  which  has  beea  allowed 
to  htm  Iff  the  order  of  ttie  oonrt,  and  he 
must  be  content  ttierewltti. 

We  find  no  error  In  the  caae^  and  aflinn  tha 
Judgment. 

No  error. 


au  s.  c.  n7> 

BABTELL  et  sL  T.  EDWARDS  «t  aL  (No. 

10383.)  ^ 

(Sapreme  Conrt  of  8outh  CartdJna.   Feb.  23» 

1920.) 

L  JoDGuaivT  «=»71S(2)— ConcLtrsm  ab  to 

1CATTBB8  TBAT  MXaHT  HAVK  BEBIf  RAXBKD  AHD 

DECIDED. 

Plaintifrs  ancestor  having  daimed  a  fee  iv 
an  entire  tract,  and  it  having  been  adjudged  in 
an  action  by  her  that  she  <mly  had  a  life  estate* 
neither  she  nor  her  privies  or  heirs  coold  after- 
wards claim  tbat  she  was  entitled  to  a  fee  in 
one-third  thereof,  although  the  question  aa  to  a 
one- third  interest  was  not  raised,  as  it  might 
have  been  Utigated. 

2.  Wills  «=>506(3>— Wzr  as  uwa  tkhawt 

NOT  "HBIB"  UNDSa  WILL. 
Where  wife  owned  a  plantation  and  cimvey- 
ed  it  in  fee  to  her  hu^and,  who  immediate 
executed  a  paper  in  form  of  a  will  bequeathing 
the  plantation  to  the  wife  during  her  lifetime, 
and  after  her  decease  "the  said  plantation  ^all 
return  to  the  hein"  of  the  husband,  snch  wife 
was  not  indaded  as  a  remainderman,  and  her 
heirs  were  not  antided  to  participate  bi  the  dSs- 
trihntion  on  her  death  after  the  death  of  the 
husband. 

[Ed.  Note.— For  other  definitiona,  see  Wonja 
and  Phraaes,  First  and  Second  Series,  HelrJ 
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Appeal  from  Gonuncai  Pleas  Circuit  Court 
of  Floroioe  CSovntr;  James  B.  Peuilfoy, 
Judge. 

Acthrn  by  Sarsb  A.  Bartell  and  others 
asalnst  Barnabas  Edwards  and  others.  Judg- 
ment tor  defttulants,  and  plaintiffs  appeal. 
Affirmed. 

C.  J.  Gasgue,  of  Florence,  and  Lee  &  Sbn- 
ler,  of  Elngstree,  for  appellants. 

WUIcox  &  Willcox,  of  Florence,  and  O.  F. 
StalTeTt  <tf  lAke  City,  for  respondents. 

PRASBR,  J.  This  case  was  brought  as  an 
action  for  partition.  Hie  defendants  set  up 
title  In  themselves.  The  case  had  been  ably 
argued  <m  both  sides  with  a  display  of  much 
learning,  but,  as  this  court  sees  It,  tiie  case  is, 
in  its  last  analysis,  very  simple. 

William  Edwards  and  Martha  E.  Edwards 
were  husband  and  wife.  Martha  owned  a 
plantation  and  conveyed  It  In  fee  simple  to 
tier  husband.  On  the  day  of  the  conveyance 
Edwards  executed  a  paper,  In  tbrrn  a  «U1,  as 
foUows: 

"State  of  South  Carolina,  Marlon  County. 

"In  the  name  of  God,  Amen.  I,  Wm.  Ed- 
wards, of  the  said  state  and  connty,  being  of 
sound  mind  and  memory  and  considering  the 
uncertainty  of  tUs  fraU  and  transitory  life 
do  therefore  give  and  bequeath  to  my  Moved 
wife  during  her  lifetime  one  plantation  or  tract 
ol  land  containing  three  hundred  and  four  acres, 
conveyed  by  her  to  me  on  the  2$th  day  of  July, 
1874,  bounded  N.  E.  by  S.  Parker's  land,  E. 
by  CapL  McWbite's  and  H.  Bartell's  land,  south 
by  little  and  big  swamp  and  S.  W.  by  lands  of 
the  estate  of  B.  L  Bostick,  and  it  is  the  con- 
dition of  this  will  that  after  her  decease  the 
■aid  plantation  shall  return  to  the  faeira  of  Wm. 
Edwards.  In  witness  whereof,  I  have  hereto 
aet  my  name  and  seal  this  twenty-ei^th  day  of 
Joly,  one  thousand  eight  hundred  and  seventy- 
lonr.  William  Edwards." 

15ila  so-called  will  bad  only  two  witnesses, 
and  was  filed  Cor  record  and  recorded  oa  the 
same  day  as  ttie  deed.  The  papers  were  then 
taken  batft  and  delivered  to  and  kept  by 
UarOuu  WUUam  predeceased  Harfha.  After 
tlie  deafli  of  William,  Martha  brous^t  ac- 
tion against  tbe  bdrs  at  law  cS  William  (the 
dilldrat  of  a  former  marrlajse)  to  dedare  tte 
deed  void  fOr  fraud  and  Uie  so-called  will  a 
anility.  Tbe  case  wss  tried  before  Judge 
Sbipp,  who  sustained  the  deed  and  refused 
to  dadaxtt  tba  sMSlled  will  a  nnUity,  but 


held  that,  while  the  so-called  will  was  Inop^ 
atlve  as  a  will,  yet  the  two  papers,  taken  to- 
gether, set  forth  the  true  contract  between 
the  parties,  and  that  the  real  contract  as 
evidenced  by  these  two  writings  conveyed  the 
fee  to  William  with  a  life  estate  for  Martha, 
and  a  remainder  to  the  heirs  of  William,  aft- 
er Martha's  death.  WUUam  died  In  18&4, 
and  Martha  died  In  1914.  After  the  death  of 
Martha,  this  action  was  Instituted  by  her 
heirs  at  law  for  partition,  and  plaintiffs 
claimed  title,  on  the  ground  that  Martha  was 
the  wife  and  one  of  the  heirs  at  law  of  Wil- 
liam, her  husband. 

[1]  I.  The  first  defense  to  be  considered  is 
that  the  plaintiffs  are  estopped  by  suit 
brought  by  Martha  against  the  heirs  of  Wil- 
liam. This  position  must  be  sustained.  It 
is  elemental  law  that  a  Judgment  not  only 
estops  the  parties  to  the  action  and  their 
privies  from  again  raising  the  questions  at 
issue  in  that  case,  but  also  sncb  questions  as 
might  have  been  raised  and  decided  by  it 
Martha  having  claimed  a  fee  in  the  whole 
tract,  and  It  having  been  adjudged  that  she 
had  only  a  life  estate,  neither  she  nor  her 
privies  could  afterwards  claim  that  she  was 
entitled  to  a  fee  In  one-third  thereof. 

[2]  II.  While  It  Is  not  necessary  to  consider 
the  other  defense,  yet  it  may  not  be  amiss  to 
do  so.  The  defense  claims  that  Martha  was 
not  Included  as  a  remainderman,  even  though 
the  word  "heira"  was  used,  and  Martha,  as 
the  wife,  was  one  of  the  heirs  of  William^ 
This  defense  Is  also  sustained.  Judge  Fen- 
rifoy  beard  this  case  and  sustained  Uie  de- 
fuse. 

The  appellant  cites  RocheU  v.  Tompkins, 
1  Strob.  Eq.  114,  as  conclusive  authority  for 
appdlants.  The  case  does  not  bear  out  the 
appellant's  contention.  In  RocheU  v.  Tomp- 
kins the  wife  was  given  a  life  estate,  with  a 
reversicHi  to  the  estate  of  the  testator.  The 
testator  was  intestate  as  to  the  remainder, 
and  of  course  the  wife,  as  an  heir,  inherited 
her  share  of  the  remainder.  Here  there  was 
a  remainder  over  after  the  death  of  Martha, 
the  life  tenant,  and  that  remainder  did  not 
take  effect  nntU  Martha  was  dead  and  could 
not  Inherit. 

There  are  some  questions  reserved  for  fu- 
ture determination,  and  ttiey  are  left  open. 

The  Judgment  appealed  from  is  affirmed. 

OABT,  a  J.,  and  HXDBIOK,  VfATSBt  and 
GAGfl^  JJf  cmcnr. 
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(126  Va.  660 

GBIGOS  ct  kL  T.  BBOWN  at  iL 

<Sopniu  Oomt  of  Appeato  of  Tbgliilft.  Jan. 

22,  TUBBO.) 

1.  BowDAxam  ^33— In  ABSinoi  or  fossks- 
8I0IT,  pLAnmm  in  action  to  nx  bouhd- 

AKT  MUST  BELT  OH  PAFKB  TITU. 

In  a  proceeding  to  have  ascertained  and 
designated  the  trne  bonndarr  line  or  linaa  be- 
tween cotenninoas  land  of  the  parties,  plain- 
tiffa  mnst  rely  upon  their  paper  title  to  anstain 
their  daim  of  ownecahlp  to  the  dilated  land, 
in  tba  abaenoa  «l  anr  Bhowinc  of  aetul  pOMW 
■ion. 

3L  EnCBlfCB  «=>606  —  CONCLUBION  OF  8TTB- 
TKTOB  BABBD  OK  TBSTIHOnT  NOT  BTIOENOB 
OF  TBUX  BOUITDABT  LINK. 

In  a  proceeding  to  ascertain  a  boondarj 
Una,  teatfmony  of  a  aorveyor,  to  the  effect  that 
bia  eonclanon  from  the  arldenoe  in  the  case  was 
tbMt  mataa  and  bounds  deseribad  in  deeds  nndar 
whU^  ^niutiff  dalmed  ixidnded  the  land  ia 
cDUtroveny,  was  a  mam  oondoidon  and  not 
aridenoei 

8.  BoiTMauiES  4s»S7(l>— SVIDKlTCa  IlTBUni- 
OIBNT  TO  SHOW  TITU  TO  OI8PUISD  UHD  IX 
PIAUTIFn. 

In  an  action  to  asoortaln  and  dedgnate  a 
bonndatr  line,  erldence  InanlBriwit  to  sns- 
tain  a  ftidlnf  that  paper  title  was  in  platntiffa. 

4.  BOUNDABXES  4=327— IN  ABBBNOB  OF  F08- 
BESSIOIT,  PIiAXlTTIFF  ISt  AOTION  TO  ABOKBTAUr 
'  BOUITDABT  KTIBT  BELT  ON  OWN  TTTU. 

In  an  action  to  ascertain  and  deelgnata  the 
tma  boundary  line  between  certain  cotermi- 
nona  land,  a  plaintiff,  who  cannot  rely  upon  ao- 
taid  posseaaion,  moat  racovar.  If  at  all,  npna 
the  stKSgth  of  Us  own  tltla^  aa  la  an  actioa  of 
ejeetnant 

Error  to  Circuit  Court,  Weatmortiand 

Gomitj. 

Action  by  W.  O.  Blown  and  others  against 
W.  B.  Griggs  and  otbera.  Jadgment  tor 
plalntlffB,  and  d^mdanta  bring  arrar.  Be- 

versed  and  ronanded. 

This  ia  a  proceeding  which  was  Instltnted 
by  the  appellees  as  plaintUCs  In  the  court 
t>elow  by  petition  exhibited  against  the  ap- 
pellants to  have  ascertained  and  designated 
the  true  boundary  line  or  lines  between 
certain  coterminous  land  of  the  parties  under 
the  statute  in  sndi  case  made  and  provided. 

The  partlea  will  be  hereinafter  referred  to 
in  accordance  with  tbelr  positions  as  plain- 
tiffs and  defendants,  respectlTely,  in  the 
conrt  below. 

There  was  a  trial  hj  Jury  which  resulted 
In  a  verdict  and  Judgment  in  favor  of  the 
plaintiffs  for  the  land  In  controversy,  and 
the  def  aidants  bring  error. 

The  sole  assignment  of  oror  la  that  tbe 
verdict  of  the  Jury  la  contrary  to  Uw  law 
and  the  evidence. 

There  are  conflicting  claims  of  title  whlA 


present  tha  case  of  an  Interlock  between  tiie 
alleged  boundaries  of  the  plaintiffs'  and  de- 
fendants' lands.  The  land  In  oontrovmy  ia 
contained  within  such  Interlodc  and  eooalats 
of  about  one-halt  of  an  acre^  • 

The  whole  tract  of  land  dalmed  to  be 
owned  by  tbe  plaintiffs  ecmslsts  of  8)4  acrea 
by  recent  aarrey.  the  llnea  of  which  Indode 
tbe  land  in  controversy. 

Such  8^  acres,  included  within  the  lines 
E,  B,  C  A,  D  certain  lines  of  tbe  defend- 
ants* land  as  claimed  by  them,  to  wit,  B,  B, 
A,  0,  F;  and  the  Interlock  or  land  In  con- 
trowiy,  Indnded  within  the  lines  A,  B,  O  — 
an  ahown  <n  the  following  dtagranu 


fix  WW  IT  A. 


There  Is  no  avManoe  In  the  record  that 
the  idalntUEa,  or  any  of  their  predecessors  In 
title,  ever  had  any  actual  possession  ot  any 
part  of  said  Interlock  or  land  in  controversy ; 
their  possession  being  confined  to  that  por- 
tion of  the  8^  acres  outside  of  the  Interlock 
aforesaid. 

On  the  question  of  whether  the  tltie  deeds 
of  tbe  plaintiffs  in  evldmce  conveyed  the 
land  In  controversy,  the  plaintiffs  r^v  vpon 
two  certain  deeds  as  eviaoidng  the  convey- 
ance of  the  land  B,  B,  O,  A,  D,  as  sbovni  on 
said  diagram.  One  of  these  deeds  la  that 
tTom  Nancy  Orask  to  Thomas  Olark,  of  date 
December  16,  1843,  and  the  otiier  of  these 
deeds  la  fn»n  JuUa  B.  Peake  and  Bllza  X. 
Peake  to  Thonaa  Olaik,  of  date  Uan^i  22, 

1849. 

The  last-named  deed  deacribea  the  parcel 
of  land  thereby  conv^red,  so  far  as  material 
to  be  noted,  and  Its  bonndarlea,  aa  foDowa: 


#E»For  otliar  eaaw  aaa  mum  topla  and  XBT-NiniBni  In  all  Kar^tamlwraa  Dlgaita  and  Intaas 

Digitized  by  Google 


GKIOOS  T.  BBOWN 
(los  8.a.> 


213 


*•  *  •  Piece  or  parcel  of  laud  owtilnlng 
four  or  five  acxei^  more  or  lees,  •  •  •  bound' 
fld  hjr  the  land  parchased  hj  eaid  Clazk  of  Mra. 
ItaiKj  Craak  on  the  aouth,  John  Power*  tn  th« 
west,  the  main  road  on  the  north  and  Griffith'! 
Jnd  cm  tiw  eait" 

There  la  no  nidoioo  In  tHe  ctao  eonoefn- 
tog  Qie  boundary  Una  of  ttae  "Orlffltb'e  land" 
OiDs  drawn  In  queitliB,  wUdi  tenda  to  lo- 
cate such  line  at  any  eariler  time  than  1868; 
and  BQdi  evidence  as  there  la  wUdi  goea 
back  that  far  on  that  snhject  oonabrts  mere- 
ly of  a  plat  trtitdi  pu^orta  to  be  "pwttoo  <tf 
phtt  and  sarvey  of  the  SeOia  Griffith  eatate 
and  notea  of  anrrey,**  made  by  B.  I*  La«^ 
mce^  Bonreyor  of  Westmorland  connty,  tat 
*«flpt.  ISOa"  ataUes  suppUed.)  TSOa  plat. 
If  evidence  on  the  anbject.  wooW  tend  to 
tbow  that  Uw  line  of  the  *HMffitii'B  land" 
which  la  adjac^t  to  the  land  now  claimed 
by  defMdanta  waa  located  In  1888  aa  claimed 
\sj  defendant;  hot  no  deed  of  conveyance  la 
lo  evidence  conveying  any  land  In  accordance 
with  each  plat,  nor  any  deed  itferrlng  to  or 
making  sadi  plat  a  part  thereof;  nm  any 
record  of  any  salt  In  whldi  there  la  a  decree 
of  court  establishing  the  said  bonndary  line 
of  the  <^ilfflth*B  land"  in  accordance  with 
old  plat  See  Sulphur  MInea  t.  Thompaon, 
88  Va.  293.  25  S.  E.  282;  Christian  T.  But 
beck,  120  Ta.  74,  90  S.  E.  061.  And  there  la 
an  mtlre  abaoioe  of  ai^  evidence  in  the 
case  folding  to  show  that  the  line  of  "Grif- 
fith** land  on  the  eaat^  moitloned  in  the 
Peake  deed  of  184&  waa  on  the  same  location 
aa  that  of  the  aald  Une  of  the  SalUe  Griffith's 
estate  In  1868  aa  shown  <m  the  Lawrence  plat 
aforesaid.  There  is  also  an  entire  abeeooe 
at  any  evidence  in  the  case  of  any  probattve 
value  tending  to  show  the  location  as  of  the 
date  of  the  Peake  deed  In  184»  of  the  land 
pordiaaed  by  uld  dark  of  Mra.  Nancy 
Gresk,  as  win  appear  from  what  is  presently 
said  In  connection  with  the  deed  first  above 
mentioned. 

The  deed  first  above  mationed,  to  wit, 
from  Nancy  Grask  to  Thomaa  Clark,  of  date 
December  16,  184S,  describes  the  hud  ther»> 
by  conveyed,  so  far  as  material  to  be  noted, 
and  Its  bonndarles,  as  follows; 

"  •  •  •  '  A  certain  portioa  or  parcel  of  land 
•  •  •  eoDtaintng  two  roods,  twenty-sine  A 
%  lods  (be  the  same  more  or  less)  and  bounded 
as  follows:  Beginning  at  a  large  white  oak  In 
J«ba  Poweta  Hne^  thence  M.  18*  W.  86.68  rods 
tea  cedar  on  the  hill,  comer  to  aald  Oraak'a  lot 
^iMBce  N,  07%*  B.  9  rods  to  a  locust  comer 
te  do.  nieaea  N.  20*  W.  9  rods  to  another  lo- 
entt  comer  to  do.  Thence  N.  80*  E.  1  rod  to  a 
locDst  in  Griffith's  line.  Thence  hi  hit  line 
(leeviiig  a  lane  one  rod  wide  between  do,  and 
nid  Orask's  lot),  S.  3'  E.  52  tods  to  the  begln- 
aiag."  (Italics  sunned.) 

Then  Is,  as  aforesaid,  no  evldoioe  In  fiie 
ciss  of  any  i^batlTe  valne  to  fix  the  loca- 
tion of  Uie  land  conveyed  tlw  Craak 
deed. 


Ttm  use  of  the  word  'Ills"  In  this  deed 
evidences  that  the  '^Griffith's  line"  therein 
referred  to  was  not  the  line  of  the  land  (rf 
the  "Some  Griffith"  whose  estate  Is  'saetf 
tloned  In  the  plat  of  the  survey  of  Septem- 
ber, 1868»  above  r^tared  to,  and  there  is  no 
ertdenoe  In  the  case  on  the  sut^ect  indicating 
that  the  "Griffith's  Une^'  referred  to  in  the 
Onsk  deed  was  on  the  same  location  as  the 
*HilTlfflth*s  llptf*  shown  on  the  said  plat  of 
the  Sqitember,  1868,  survey,  or  what  Is 
latOT  referred  to  by  other  deeds  and  the 
pariA  testhnony  In  the  case  as  the  "Griffith 
liaft**  No  deeds  or  other  evidence  of  the 
title  to  m  tnm  any  '"GrlffitlT  aroear  tat 
evidence. 

niere  are  no  deeds  or  other  evidence  of 
title  to  or  tnm  John  Powers  ^^ch  appear 
in  evidence.  The  only  testimony  in  the  case 
as  to  the  location  of  the  "John  Powers  Vmf* 
la  pand  and  has  no  specific  reference  to  the 
title  even  as  far  back  as  1868  and  does  not 
undertake  to  locate  where  the  **John  Powers 
line"  was  In  1843  or  1849  when  the  two  deeds 
above  mentioned  were  executed. 

The  following  la  all  of  the  testimony  we 
have  been  able  to  find  in  tlie  record  with  re- 
spect to  the  locatl(Hi  on  the  ground  of  the 
calls  for  metes  and  bounds  In  the  Orask 
deed: 

One  of  the  plaintlfb  testified  that  he  "un- 
dertook to  begin  and  run  aronnd  the  disputed 
triangle  to  see  if  it  contained  the  two  roods 
and  29%  rods  called  for  in  the  Nancy  Grask 
deed  referred  to,  and  It  was  decided  by  the 
sarreyor  tiiat  It  about  did  it,  and  the  sur^ 
v^  stopped  there."  A  surveyor,  who  was  a 
witness  for  plalntlffli,  testifies  that  he  began 
at  the  point  "C,"  as  shown  on  said  diagram, 
"and  ran  according  to  the  calls  in  the  deed 
from  Nancy  Grask  to  Clark  to  see  if  the 
triangular  piece  of  land  beCweoi  the  points 
marked  A,  B,  and  C  on  the  diagram  were 
not  Idratlcal  with  the  ground  called  for  in 
the  Craak  deed.  He  is  convinced  they  are, 
and  that  the  triangle  In  di^te  la  the  Idoitt 
cal  land  called  for  In  the  Ciask  deed. 
*  *  *"  But  on  cross-ezaminatitm  he  ad- 
mitted that  he  found  nothing  to  Identify  or 
locate  on  the  ground  any  of  the  comers  or 
lines  called  for  in  the  Crask  deed  or  to  de- 
termine whether  the  land  conveyed  by  snch 
deed  came  to  the  line  C,  A  aa  shown  on  said 
diagram.  That  be  did  not  discover  "the 
cedar  on  the  hill,  corner  to  Crask's  lot,  or 
the  locust  comer  to  Crask's  lot,  or  the  other 
locust  comer  to  same,  or  the  locust  In  Grif- 
fith's line  called  for  In  said  Crask's  deed,  or 
anything  to  Identify  these  points.  *  •  * 
That  Qie  land  bad  been  partially  cleared  op." 
That  he  did  not  allow  anything  for  the  lane 
me  rod  wide  between  the  lot  conveyed  by 
CraSk  and  the  "Griffith  Una."  When  asked 
"if  he  could  not  have  selected  any  point  any- 
where out  in  tbe  open  field  and  starting  from 
that  point  haVa  rtin  a  triangular  llnew  lines 
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betwera  wUdi  would  have  been  an  area  of 
2  roods,  291^  rods,  said  he  could.  Bat  stat- 
ed be  believed  ibis  to  be  the  correct  line  be- 
cause it  seemed  to  a^dde." 

T.  J.  DoinUng)  of  Lancaster,  and  O.  Con-' 
way  Bak^,  of  Mmitross,  tm  plalntitTs  In  error. 

krank  Stuart,  of  Montross,  and  W.  T. 
Mayo,  of  Hague,  ft>r  defendants  in  error. 

SIMS.  J.  (after  stating  the  facts  as  above). 
[  1 1  Tbere  being  no  evidence  in  t&e  case  even 
tending  to  show  any  actual  possession  of  any 
part  of  the  land  in  controversy  by  the  plain- 
tiffs or  any  ol  their  predecessors  In  title,  as 
appears  from  Oie  statement  preceding  this 
opinion,  the  jdaintUFs  must  rdy  upon  their 
paper  title  to  sustain  their  claim  of  owner- 
ship  of  sa<dt  land. 

Further:  As  also  appears  from  said  state- 
ment, there  is  a  break  In  the  chain  of  the 
plaintiffs*  claim  of  paper  title  due  to  the 
fact  that  there  Is  no  evidence  in  the  case  of 
any  probative  value  which  evm  tends  to 
show  that  the  boundaries,  by  whicb  the  land 
is  claimed  to  be  conveyed  by  two  deeds  €Xt 
whldi  i^alntlfls  rely  and  must  rely»  Indode 
the  land  In  ctrntroveraar. 

The  deeds  alluded  to  are  mentioned  in  de- 
tail in  the  statement  aforesaid  and  will  be 
berdnafter  designated  by  Uie  names  of  the 
grantors  therein,  as  the  Orask  deed  and  the 
Peake  deed.  We  will  first  consider  tbe  gen- 
mi  description  contained  In  bucIl  deeds. 

As  does  appear  from  such  deeds,  the  par^ 
eels  of  land  ocmveyed  thereby  adjoin,  snd  the 
two  parc^  lying  adjacmt  to  each  other  ex- 
tend toward  the  south  trom  the  road  meor 
tloned  and  which  Is  shown  on  tbe  diagram 
above  set  out  But  there  la  no  evidence  of 
any  probative  value  even  tending  to  show 
that  such  land  w  oonr^ed  by  sudi  deeds 
extended  beerond,  L  «.  to  the  souOi  ol,  the 
line  A,  B  shown  on  m<Ai  diagram.  The 
John  Powers  and  GrliDth  land  mentioned  in 
file  Orask  and  Peake  deeds  may  have  then 
OOTuered  at  a  dUferent  point  from  the  point 
0  shown  am  said  diagram.  The  land  In  coo- 
troven^  may  have  b^onged  to  a  "Griffith" 
at  the  dme  these  deeds  were  made^  and  the 
beginning  station  (tf  Uie  survey,  the  calls  of 
whbai  are  contataied  In  the  Orask  deed,  may 
have  been  at  A  a«  diown  on  aald  diagram, 
uid  a  line  of  flie  Otlfflth  land  may  have  then 
run  from  the  points  A  to  B  as  designated  on 
waxSb.  diagram;  or  ftt  QaA  time  audi  ban- 
ning point  may  have  been  somewhere  on  the 
line  A,  B  aa  shown  on  sadi  diagram,  and  Oio 
John  Powers  line  may  then  have  been  on  a 
different  location  than  fn»n  D  to  A,  and  the 
OrUlth  line  on  a  dlfferatt  location  tlun  flrom 
B  to  B  as  shown  on  sutih  diagram.  Sncih  lo- 
catlons  would  depoid  on  the  location  of  the 
powen  and  Griffith  lands  In  qnestfon  at 
that  time  as  evidenced  br  their  tlfleSi  ifr 
SpecUvely,  appearing  fmn  deeds  or  other  erl- 
Omom  ct  flwlr  acqnlsUloQ  ot  lands  In  t&at 


locality  and  the  evidence  of  what  alloiation 
they  may  have  made  of  such  previously  ac- 
quired lands  prior  to  the  time  in  questloa; 
and  th^re  Is  an  entire  absence  In  this  case 
of  any  evidence  whatsoever  of  that  char- 
acter. 

The  quantity  of  land  conveyed  by  the  tvo 
deeds  in  question  as  called  for  therein  falla 
short  of  the  8)4  acres  claimed  by  plnlnflfTs 
by  some  2%  to  S9i  acres ;  so  that  eyea  tbat 
elem^t  of  description  contained  in  sach 
deeds,  which  is  of  the  least  probative  value 
on  the  subject  of  location,  furnishes  no  evi- 
dence tending  to  show  that  the  lands  con- 
veyed by  such  deeds  extended  frwn  the 
road,  shown  on  said  diagram,  so  for  sooth 
as  the  line  A,  B.  ev&x  If  we  could  assume  tbat 
the  side  lines  of  the  plaintiffs'  lands  were 
located  by  their  paper  title  approximate? 
as  claimed  by  them. 

As  appears  from  the  statement  preceding 
this  <n>lnlon,  both  (Mt  said  deeds  ctniTeyed  by 
general  deecriptliMi ;  the  Peake  deed  by  gen- 
eral description  only,  the  Grask  deed  also, 
however,  by  calls  for  courses  and  distances. 
We  will  now  consider  the  atrlnsic  evidence 
befwe  Uie  jury  to  locate  tbe  land  by  sodt 
courses  and  distances.  On  this  subject  we 
are  met,  as  appears  from  the  af(H«sald  state- 
ment, with  the  foct  that  there  was  an  oitlre 
absence  of  any  evidoice  before  the  Jury  to 
locate  on  ttie  ground  the  beginning  point,  or 
any  other  point  beginning  or  aiding  of 
any  of  the  lines  of  the  land  as  per  aodi 
metes  and  bounds. 

CI]  Tbere  is  left  only  the  testimony  of  a 
surv^ror,  who  was  one  of  the  witnesses  for 
plalntUEs,  wbidi  Is  mentioned  in  the  afore- 
said statement,  to  the  eOeet  that  his  condu- 
don  fnm  tbe  eivldenoe  In  tbe  case  was  Ouit 
sndi  metes  and  bounds  Included  the  land  in 
controrersy.  Sudi  cradusion  was  not  evi- 
dencew  Ta.  Coal  A  Iron  Co.  v.  Ison,  114  Va. 
144.  TO  &  B.  782;  Bichm<Hid  t.  Jones,  111 
Va.  214^  6S  S.  a  181;  HoUeran  v.  Melsel,  ftl 
Ta.  144,  21  8.  a.  «S8;  Sntberland  v.  Gent, 
Utt  Ta.  78B,  82  S.  IL  718. 

And  atthoogb  sndi  testimony  was  admit- 
ted before  tbe  Jury  without  obJectioB,  that 
drcnmstanoe  cannot  give  to  It  any  probatiTe 
value.  Being  itsdf  unsupported  by  the  evi- 
dence on  which  it  was  baaed,  all  wbidi 
was  b^re  the  Jury.  It  could  add  notiilng  to 
tbe  quantum  or  effect  of  such  evidence, 

[I]  On  file  wlufle^  thMreCore^  It  Is  plain  fbat 
there  was  no  crridenee  before  the  Jury  to 
sustain  a  flnd&ig  tiist  tbe  boundary  lines  of 
the  land  as  cslled  f  or  In  Qie  said  deeds  In 
the  cbaln  of  title  of  flie  plalntHfs  Induded 
tbe  land  In  controvert,  and  hence  tbe  ver- 
dict of  the  Jury  must  be  set  aside  and  a  new 
trial  awarded  to  the  deCmdsnts. 

[4]  enters  are  other  questions  raised  In  the 
case ;  but,  In  of  die  above  cwcluslon. 
It  Is  unnecessary  fttf  us  to  deal  wltb  theok. 
It  Is  uncon  trover  ted  beCcwe  ns  tbat  In  a  pro- 
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ceedlng  sach  as  this,  equally  as  In  an  action 
of  ejectment,  a  plaintiff,  who  cannot  rely 
ap<Hi  actual  posseeslon,  must  recoTer,  U  at 
all.  upon  tbe  strength  of  his  own  tUlOb 
BnwMA  and  remanded. 


(85  W.  Ta.  my 

LBNHART  t.  KEYSTONB  OOAL  ft 
CO.    OXo.  8828.) 


OOKE 


(Sopnma  Omit  of  Appeala  of  West  ^qlnla. 

r«b.  10,  1920) 

(Bifttabiu  dr  (A«  (7oiirt.; 

1.  IfAuciotra  PBOSKcrmoN  Pabtt  nr- 
ariTUTuio  nosKonnoir  xjabu  tob  xhjitst 

BT  OmOBB  ACTIHO  QKDBB  WAUAIIT. 

Am  a  cenexal  mla  OD0  wlio  asta  a  proBacntion 
la  flKothm  br  mdag  ant  a  wairant  and  placing 
It  In  the  hands  of  an  officer  la  legallr  Uahle  In 
damages  fw  any  Injory  done  to  ano^er  hs  ti>« 
(Acer  -QBder  airthoritr  «f  the  writ. 

2.  BCaucaouB  noaaotiTioiv  4s»10— Waut  or 

PBOBABU  lUITBB  AND  MAUXSM  mCBBaAIT; 
IKISBBKOB  OF  lULKS  nOV  WAHT  OF  FBOB- 
ABZJB  OAUSB  IS  UB17TTABLB. 

In  an  action  for  maliciooa  proaecntion,  to 
recoTer  the  i^ntiff  should  show  want  ot  prob- 
able cause  and  malice;  and  while  malice  may 
be  inferred  from  want  tdE  probaUe  canae,  tlM 
inference  is  not  a  necessary  one ;  it  may  be  re- 
butted from  Hxe  facts  and  circnmstanoea  of  the 
case^ 

8.  llAucioim  raoaoDTioir  71^  9>h- 

WAjnr  or  noBJCUn  oaub  amd  iukbm  worn 

jmtT. 

Where  on  the  trial  of  sodi  an  action  the  vri- 
dence  of  want  of  iwobable  canae  and  of  maUoe 
la  substantial,  the  question  of  fact  ihoidd  be 
subflnitted  t»  the  jury. 

BIrror  to  Olrcnlt  Obort,  HcDow^I  County. 

Actlm  by  John  Lenbart  agalnat  tbe  Key- 
stone Coal  ft  Ooke  Company.  From  a  Jndg- 
ment  directing  a  verdict  for  defendant,  plaia- 
tlff  brings  error.  Reversed,  and  remanded 
for  new  trial. 

StTOther,  Taylor  ft  Taylor,  and  Froe  ft 
Capehart,  all  of  Wddi,  for  plaintiff  in  enoi. 

AndaaoD,  Strotlier,  Hncbee  ft  Oiird,  of 
Welcb,  for  defendant  In  error. 

MnJJDB,  J.  In  a  caae  ot  all^»d  maU- 
dons  iwosecatlon  tbe  qoestifHi  presented  tot 
rerlew  la  whether  the  court  below  erred  In 
it*  final  Judgment  striking  oat  plainttflTs  evi- 
dence and  direcOng  a  verdict  for  defendant 

Tbe  evidence  aiq;^cable  to  the  pleadings 
as  amraded  during  the  trial  was  that,  in 
August,  1916,  the  defendant  company  tbroogh 
Its  Bnp<»intendent  Boed  ont  of  the  office  of 
the  recorder  of  the  town  of  Keystone,  in  Mc- 
Oowell  Comity,  under  the  provisions  of  chap- 


ter 166  of  tbe  Code  (sees.  6613-551^,  a  seardi 
warrant,  to  search  certain  praises  of  the 
plain tifT  with  a  view  to  locating  certain 
copper  wire  said  to  have  been  stolen  from 
tbe  defexkdant  company.  Hie  writ  was  lost, 
but  Its  contents  were  proven  to  have  been 
substantially  in  the  form  and  directed  aa  re- 
quired by  the  statute,  commanding  the  offi- 
cer to  search  the  place  designated,  seize  the 
property  allied  to  hare  been  stolen  or  other 
things  if  found,  and  to  bring  the  same  and 
the  person  In  whose  posseesloa  they  should 
be  found  b^ore  the  officer  having  cognizance 
of  the  case.  FlalntUI  also  proved  that  a 
p(^ce  offloer  In  company  with  the  superin- 
tendent of  the  defendant  visited  plaintiff's 
place  of  business  and  there  found  certain 
copper  wire,  which  plaintiff  explained  he  had 
purchased  from  a  small  boy,  whose  name  he 
gave  the  offlcef,  In  company  with  another 
boy,  who  represented  tbey  bad  gotten  the 
wire,  not  from  the  defraidaut's  property,  but 
at  another  place  where  they  had  been  work- 
ing. On  this  representation  the  officer  in 
charge  of  the  warrant  was  Instmcted  by  de- 
fendant's superintendent  not  to  take  the 
property  or  make  the  curest  untU  further  In- 
veatigatiaD»  and  no  arrest  was  thai  made  nor 
tbe  property  >o  fimnd  taken  away  untli  some 
time  thereafter,  and  after  the  officer  bad 
seen  the  hajm  and  was  told  by  them  that  they 
had  not  sold  ttie  copper  wife  to  jjHa-lnUtt, 
Relying  on  this  Information  and  without 
seeing  or  cmumltlng  IKTBOdant  or  Its  soper^ 
Intenden^  tbe  officer  arrested  the  plaintiff 
on  a  Setnrday  and  con  lined  him  In  the  dty 
jail,  where  he  remained  until  the  following 
Monday.  On  learning  of  the  arrest  and  that 
the  boys,  after  the  arrest,  had  confessed  to 
tbe  taUnf  of  tbe  ot^v^  wire  from  the  de- 
fendant company  and  soling  It  to  tbe  plain- 
tiff, the  siverintendoit  directed  the  proceed- 
ings to  be  dlgnlBsed  snd  t2ke  itointlff  dis- 
charged, and  be  was  discharged,  althou^  tbe 
recorder's  docket  showed  no  record  of  tbe 
proceedings,  either  of  ttie  Issuance  of  the 
warrant  or  ot  return  thereof,  or  of  the  dis- 
diarge  of  the  prisoner.  The  evidence  showed 
that  plaintiff  was  a  small  junk  dealer,  or  at 
least  that  be  had  two  small  places  where  he 
stOTed  Junk,  thoue^  be  bad  no  license,  and 
tbat  on  a  former  occasion  the  defendant 
company  had  located  a  piece  of  machinery 
called  a  valve  in  the  possesion  of  the  plain- 
tiff ;  and  this  fact  scans  to  have  been  relied 
np<m  to  Justify  the  search  of  plaintiff's  prem- 
ises to  locate  the  stolen  copper  wire.  This 
was  substantially  all  the  evidence  relied  on 
to  loDve  tbe  want  of  probable  cause  and 
malice  necessary  to  plalntUTs  recovery. 

Counsel  for  defendant  urge  that  the  Judg- 
ment  below  ought  to  be  affirmed,  on  the 
ground  that  there  was  no  evidence  of  unlaw- 
fully suing  ont  or  irregularity  in  the  search 
warrant,  and  that  the  warrant  did  not  show 
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that  i^alntlff  was  directly  accused  of  larceny 
of  the  goods  stolen.  The  dedaratlcm  Is  In 
Quee  counts;  each  may  be  subject  to  the 
same  criticism  as  to  its  averments;  but  we 
think  It  Is  saffidently  certain  In  each  count 
to  make  oat  a  case  of  tbe  wrongful  suing  out 
of  the  warrant  without  probable  cause  and 
of  mallceL  The  fact  that  the  warrant  did  not 
directly  accuse  the  plaintiff  erf  theft  of  the 
goods,  Is  unimportant  The  gravamen  of  the 
complaint  is  that  undet  this  warrant  plaln- 
ttfr  might  be,  and  In  fact  wa^  deprived  of 
his  liberty,  and  U  done  without  ptt>b&\a» 
eause  and  malidopsly,  Ui  rli^t  of  reoorezy 
would  be  clear. 

[1]  Another  preHmliuny  qaestlai  nrged  by 
counsel  to  support  the  ]Qi!^eot  Is  that  the 
officer  being  tnstrneted  by  the  saperlntendent 
of  defendant  company  not  to  make  the  arrest 
until  further  Investigation  acted  without  au- 
thority in  taUng  plaintiff  into  custody  with- 
out farther  direction;  but  we  think  the  war- 
rant bavlng  been  sued  out  by  authority  of 
defendant,  and  placed  In  the  hands  of  the 
officer,  the  defendant  was  legally  responsible 
for  anything  done  by  the  officer  under  au- 
thority of  the  warrant  This  at  least  Is  the 
holding  <tf  the  court  In  Lyons  r.  Davy-Po- 
eah<mtas  Coal  Gb.,  79  W.  To.  739,  84  8.  JBL 
744. 

[1,  S]  The  law  In  cases  of  this  kind  Is  well 
settled  In  this  state  as  In  other  Jnrisdlo- 
ticms,  that  It  la  prerequisite  to  recovery  that 
want  of  probable  cause  and  mcUlce  concur, 
and  that  the  Jury  may  infer  malice  from 
want  of  probable  cause,  but  It  Is  not  a  neces- 
sary Inference,  It  may  be  rebutted  or  ovei> 
come  by  the  fiicts  and  drcomstancea  In  the 
case.  Want  of  malice  shown  wlU  defeat  re- 
coverjt  thontfi  there  be  want  of  imAable 
cause.  Lyons  v.  Davy-Pocahontaa  Goal  Oc 
supra;  Catzen  r.  Btfcher,  64  W.  Vt.  814,  61 
S.  B.  830, 181  Am.  8t  Bep.  908, 16  Ann.  Oas. 
715;  Porter  t.  Made,  60  W.  Va.  6S1,  40  8.  £. 
409;  Bailey  r.  GoUdum,  76  W.  Ya.  822,  85 
S.  B.  056,  728.  Plaintiff  relies  largely  on 
his  dlsdarge  without  prosecution  by  the  de- 
ffendsnt  as  proof  of  want  of  probable  cause; 
but  as  lliese  authorities  hold,  this  Is  not 
conclusive  on  ^tber  the  question  of  probable 
cause  or  of  malice.  Whether  the  def«idant 
or  Its  superintendent  had  any  reasonable 
ground  for  accusing  the  plain  tiff  as  the 
search  warrant  Implied,  Is  a  questiOD  vf  fftct 
not  so  very  wdl  devdoped.  Then  was  a 
little  evidence,  as  already  noted,  of  the  find- 
ing by  defendant  of  a  piece  of  madilnery  In 
plaintiff's  place  of  business,  bat  there  is  no 
evidence  of  what  other  grounds,  if  any,  de- 
fendant may  have  had.  Defendant  seems  to 
have  acted  with  some  precaution,  and  at 
the  time  of  suing  out  the  warrant  neither  al- 
lowed plaintiff  to  be  arrested  nor  tb»  proper 
ty  fbond  to  be  takoi  out  of  Ids  possesslcm 


until  about  the  time  the  arrest  was  subse- 
quently mode. 

On  the  question  of  malice  the  evidence  was 
indeed  very  slight.  There  is  some  evidence 
that  when  the  proceedings  were  ordered  dis- 
missed, the  reason  for  so  d<^ng  was  that  tbey 
lnv<rfved  the  small  boys  of  good  parentage  in 
the  community,  and  that  It  was  not  out  of 
consideration  for  the  plaintiff.  Of  course 
this  Is  a  slight  circumstance,  which  mlgbt 
m  ml^t  not.  In  the  minds  of  Oie  Jury,  in- 
dicate some  ill  feeling  toward  or  latA  <^  con- 
sideration for  the  plaintiff.  As  was  said  In 
the  Mack  Case,  the  parties  acting  In  good 
faith  and  without  malice  have  the  right  ta 
pursue  the  remedies  given  them  by  law  for 
the  protection  of  their  person  and  property 
without  being  liable  In  damages  to  another 
who  may  be  affected  thereby.  It  Is  only 
when  in  doing  so  they  act  maliciously  that 
the  lew  imposes  UaMllly  upon  tliem. 

Our  conclusion  la  that  (m  both  qaeBOam, 
want  of  probable  cause  and  malice  the  case 
stunild  have  gmie  to  the  Jury.  We  ttaereCon 
reverse  Uie  Judgmoit  and  xmand  tltt  case 
for  another  trial. 


(88  w.  Va.  an 
GUSTABO  T.  MeKABT  at  aL   (So.  8887.) 

<8nprcBa  Goort  of  Appeals  of  West  '^tflBla. 

Feb.  10,  1020.) 

{BvUabma  »y  M«  CoerlJ 
1.  BAincBVzjCT  «3ail61— Bmhts  or  T»CTneB 

ASB  SOBJXOV  TO  BQUXXT  lOAIHST  BAHSSOPT. 
Ihs  rl^ts  oi  a  trustee  In  bankruptcy  fen- 
waUy  are  not  greater  than  those  of  the  per- 
son whoae  estate  he  r^raMDts.  He  takes  the 
pnqtertr  of  tite  bankrupt,  In  cases  nnaflected 
by  traud,  not  as  a  bona  fide  pnrdiaser,  but  in 
the  same  capadty  and  condition  that  the  bank- 
rupt hlms^  hdd  It,  sad  sobject  te  all  the  equi- 
ties impressed  upon  It  In  the  hands  of  the  bank- 
rupt, e»!ept  In  eases  wliere  tii«re  bsa  ben  a 
eonveyanos  or  Ineanbrance  of  tiia  inop«ty 
whidi  is  void  as  against  the  trustee  by  Bome 
positive  provision  of  the  Bankntptcr  Act  (D. 
S.  Comp.  St  II  9085-0656). 

8.  Bamcbpptot  ^»154  —  AMotnrr  pais  bt 

OWIfEB  UKPSS  OONTBAOr  WITH  BANKBITFT 

coBSTBUcnon  cohpant  to  bitboohtbaotob 

OOXTLn  NOT  BB  BKOOVBBED  BT  TBTT8TXE. 

Where  a  eonstmctlon  company,  before  buk- 
mptcy,  enters  Into  a  building  contract  where- 
by it  engages  to  erect  and  complete  a  boBdinx 
on  or  before  a  specified  date,  with  a  provisioa 
authorizing  the  owner,  upon  failure  or  Inability 
of  the  contractor  to  secure  sufficient  supplies, 
material,  or  labw  to  prosecute  the  wotk  eon- 
tinuoualy  and  dUlgeotly  to  eompletfon,  to  se- 
cure the  ssme  and  deduct  the  cost  theretrf  from 
any  amount  then  due  the  contractor  or  which 
may  thereafter  be  due  talm,  and  a  -subcontrac- 
tor, fearing  the  insoWe&cy  of  his  principal,  re- 
tosss  to  pnMMsd  with  Us  part  of  the  wo^  but 
latsr  onnidetes  it  after  nerving  verbal  assur 
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■nee  from  die  ownu*,  In  ttGcordance  yriOt  the 
IvoTisioii  of  the  contract,  that  the  Utter  wlU 
pay  him  oat  of  tiis  balAQce  due'  the  contractor, 
and  he  does  ao  pay  him,  13x9  earn  ao  paid  oon- 
stftntM  no  part  <rf  the  aaaets  of  the  baakmpt, 
and  recoTery  thereof  tuj  not  be  had  at  the  suit 
•f  the  trastae^ 

&  FuvDS,  nATtm  or  «=»83(1)— Obal  raoM- 
m  TO  PAT  AifoTHn'a  debt  nrrocniie  beh- 

XFIT  OF  PBOMISOB  IB  VALID. 

If  a  penon  makes  an  oMi  pcomlae  to  par 
tte  debt  of  another  In  order  to  derive  eon*  ben- 
efit to  hlmaelf  ther^,  wUx-h  he  wonld  not  otb- 
«nriae  have  had,  ndi  promise  la  an  orlsinal 
andertaUnc  and  not  widiln  the  ctatote  of 

Brror  to  Obenit  Oourb  lCd)ovnll  Ooimt7* 

Action  o<  aammpalt  J<dui  H.  Otutard, 
as  truBtee  In  bankmirtcr  fb»  Blneetone 
Constmctlon  Company,  against  O.  8.  M^Nary 
and  othov.  Jadgment  for  iiOaintll^  and  de- 
foidanta  bring  error.  Beversed*  and  on 
atsreed  stipulation  of  facU  Jndipnent  altered 
Cor  defaidantB. 

Idta  &  Hannan,  of  Wadi,  for  plalntUEs  In 
«Tor. 

W.  BL  B«n.  of  Bloefleid,  ftor  defttidut  in 


LTNGH,  J.  From  a  jodgment  tar  i^alntUC 
pTODOUDOed  bj  tbe  lower  coort  sitting  in  Ilea 
of  n  Jnrjr  In  an  action  of  aawuopalt  to  recov- 
er monj  paid  defendants,  alleged  to  belong 
to  plaintiff  as  tmstee  In  bankruptcy,  d^eud- 
aati  proaecoto  this  writ  On  Jnly  Iftld, 
tbe  Bloestooe  Constmctlon  Oompeny,  now 
bankmpt,  contracted  with  tbe  State  Board  of 
Oontrol  for  tbe  cooatruction  of  a  certain  ad- 
dition to  Welch  Hosi^tal  No.  1,  at  Welch; 
tbt  work  to  be  completed  on  or  before  De- 
cunber  1, 1010.  Tbe  eontnet  contained  this 
pnvrislon* 

at  any  ttna^  the  ccMtraotots  iteold  for 
«ny  eaose  Call  be  nnaUe  to  secve  soOMeat 
anppfiea,  material  or  labor  to  ctmtinnoasly  and 
dfligettdy  proaeeate  the  work  la  txich  a  man- 
ner as  to  complete  It  within  the  time  apedfled, 
then  the  State  Board  of  OmtnJ  or  its  anper- 
intendent  is  hereby  anthorlzed  to  seeare  the 
same  ta  snch  part  or  parte  therectf  as  in  tiieir 
«pinion  are  neeeseary,  and  dednct  the  coat  there- 
<^  from  any  amount  then  dae  the  contractors 
or  which  may  thereafter  be  dne  theeK." 

Shortly  after  the  date  ot  the  oontnct  the 
Blnestone  Ckwstructton  Oompany  emi^^^red 
defendants  to  install  the  t^nmbtng  specified 
for  tbe  building.  The  form»  was  unable  to 
complete  the  building  within  the  time  speci- 
fied, and  defendants,  becoming  aware  of  its 
probable  Inwdvency  shortly  afta  they  began 
to  perfMm  their  agreraient,  aotlfled  the  con- 
fltTQCtlon  .company  orally  and  Qie  Board  of 
Control  by  letter,  January  20,  1017,  of  their 
Intntlon  not  to  do  the  work  th^  had  con- 
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tracted  to  do.  In  order  to  expedite  the  com- 
pletion <a  the  ballding.  the  superintendent  of 
coDitructkm  for  the  Board  of  Control,  acting 
for  and  on  Its  behalf  In  accordance  with  the 
provisions  of  paragraph  six,  verbally  notified 
defHidants  to  proceed  with  tbe  plumbing  and 
assured  them  that  If  th^  did  the  board 
wonld  pay  them  out  of  the  balance  due  tbe 
constrnction  company.  Defendants,  acting 
upon  that  assurance.  Installed  Uie  plumbing 
and  completed  the  Installation  about  Febru- 
ary 10th,  the  date  <m  which  the  construction 
oompany  petitioned  for  and  was  adjudged  a 
bankrupt  Two  days  later  they  presented  to 
the  Board  of  Control  their  bill  fbr  the  serv- 
ices rendered,  amounting  to  $327,  of  which 
the  board  paid  ¥189.20,  deducting  that  sum 
from  the  unpaid  balance  due  under  the  build- 
ing contract  To  recover  the  amount  so  paid, 
plaintiff,  as  trustee,  instituted  this  action, 
dHargtng  vndi  sum  to  be  part  of  the  assete 
ot  tbo  bankrupt's  estote;  and  it  seems  that 
was  tbe  view  token  by  the  trial  court 

[1,  t]  With  this  oirfnion  we  do  not  agree. 
Thou^  deducted  from  the  balance  that 
wonld  then  have  be«i  due  and  payable  to  the 
bankrupt  had  It  fully  performed  the  con- 
tract wiUuRtt  the  InterventlMi  of  the  Board 
of  Omtrol,  as  audiorhsed  by  paragraph  six, 
neverttidess  under  the  circumstances  tbe 
moo^  fbrmed  no  part  of  the  assete  of  his  es- 
tot&  Similar  provisions  for  Uke  contlngu- 
dcs,  oceadoned  by  default  or  fallare  of  a 
omtractor  to  complete  his  work  wltbln  a  rea- 
sonable  time  by  gtvlng  the  owner  tbe  right  to 
take  diarffe  and  to  ounplete  It  at  the  buOd- 
ert  espnse^  are  not  imcommon  in  building 
ootttraetB.  9  0.3.  812,  SIS;  WUds  v.  Board 
of  Sdocatloii.  297  M.  T.  2U«  126  N.  a  89,  af- 
llrmlnff  186  Appu  Dtv.  472,  174  N.  T.  Siq»PL 
87B.  Paragraph  6  expressly  anthoiiaed  the 
State  Board  ot  Ooatrol  "or  ite  superintend- 
ents to  aeenre  tte  work  to  be  done  if  the  om- 
tractor did  not  or  could  not  complete  It  with- 
in the  tlma  epedfled,  rand  dednct  Om  coat 
thereof  from  esy  amount  then  due  the  ctm- 
tractors  or  which  may  tbweafter  be  due 
aen.**  If  tbe  contractus  conld  not  legally 
or  eqnitobly  demand  payment  to  them  ot  any 
part  of  Ihe  C(»istderatlon  toe  their  contract 
paid  hf  the  board  to  defendante  to  do  what 
the  contractors  promised  but  failed  to  do,  by 
what  authority  or  upon  what  hypothesis  may 
plaintiff  require  restoration  to  him  of  the 
money  received  by  them  as  compensation  for 
services  not  reidered  by  the  wmtractors? 
His  righto  certainly  are  not  superior  to  those 
of  the  person  whose  estote  he  represents. 
His  position  la  not  more  highly  favored  than 
that  of  the  bankrupt  either  In  law  or  con- 
science. Hardy,  Trustee,  v.  Weyer,  42  Ind. 
Ak>.  843,  86  N.  E.  731.  He  does  not  ac- 
quire title  to  property  to  be  administered  by 
him  In  the  capacity  of  a  bona  fide  purchaser 
for  value  and  has  no  OQultlee  therein  that 
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Uie  tenkmpt  did  not  bam  He  aoqnlns  Ids 
title  •object  to  the  nine  amdlttoni,  dntrrw, 
lleni^  and  equltlea  tbon  attaching  to  It,  ex- 
cept  In  BO  Car  aa  It  bi  affected  vltt  fraud  or 
where  there  baa  been  a  oonveyance  or  Incnm- 
branoe  at  the  property  wbkh  la  declared  roid 
Bome  poaitlTe  provlalon  of  the  Banknqttcy 
Act  (U.  a  Oomp.  St  H  0665-0etK9.  toA 
Mfk.  Oo.  T.  Gaaii^  201  U.  B.  844,  26  Sup. 
Ot  4S1.  SO  L.  Bd.  782:  Hsrier  t.  Atcblson. 
Topeka  &  S.  F.  By.  Co^  218  n.  a  120, 1B2, 133. 
20  Sup^  OL  4SB,  03  U  Ed.  720;  Zartman  t. 
First  National  Bank.  216  U.  S.  134.  80  Sop. 
OL  868.  M  U  Dd.  418;  Chicago  Title  4  Trust 
Go.  r.  National  Stocase  Ob..  200  HL  486. 103 
N.  S).  227;  Manklna  r.  Fcvward  ICoraaent 
Syndicate^  28  OaL  App.  285.  152  Paa  813;  8 
B.  a  L.  p.  231.  See,  alaOk  WUds  t.  Board  of 
EdocatloD.  227  N.  T.  2U,  126  M.  B.  80.  Tlie 
Bluesttme  Obnstroctlon  Otmipany  dearly 
oould  have  offered  no  valid  objection  asalnst 
the  course  provided  fOr  In  tbe  cimtract.  to 
whldi  It  Tolontarily  consented,  and  followed 
In  the  disposition  of  the  fund ;  and  the  right 
of  Its  trustee  Is  no  greater,  considered  In  tbe 
light  of  the  drcomstances  iHresented  by  this 
case. 

W  ^ongb  the  promise  given  orally  by  tbe 
soperintendent  to  pay  defradants  for  their 
woA  was  in  substance  one  to  pay  t3ie  debt 
of  another,  tbe  board  derived  some  b^eflt  to 
Itself  thereby,  which  it  otherwise  would  not 
have  had,  and  for  that  reason  It  la  an  orlg* 
Inal  promise  and  not  within  the  statate  of 
frauds.  Howell  v.  Harvey,  Bx'r,  65  W.  Ta. 
810,  64  S.  B.  240.  22  L.  B.  A.  (N.  S.)  1077. 

For  these  reasons,  we  reverse  the  jodg- 
meot  of  the  court  below,  and  on  the  agreed 
stipulation  of  facts  «iter  judgmeat  for  do- 
taidanta,  and  award  them  costs. 


(Se  W.  Va.  EM) 

OLINB  T.  HcADOO.  Director  Ctenstal  of  Ball- 
roads.   (No.  8800.) 

(Sni^rene  Court  <rf  Appeals  of  Wast  Vliglnla. 
F«b.  10^  1820) 

(SyUabiu  by  fhs  Court.) 

1.  Bahaoaob    «s»S27(1)  —  Tuvnxa  xp- 
psoACHiiro  oBoaBENa  war  biop,  I4>ok.  aho 

USIVH. 

As  many  times  dedded.  It  Is  tbe  duty  of  a 
traveler  on  a  pablie  highway,  on  approsdtlng  a 
raUroad  croasing,  to  stop,  look  and  listen,  with- 
oat  wltich.  if  injured,  he  will  be  guilty  of  con- 
tributory nei^igence. 

2.  RuxAOADs  4»3270S)f  850(1^— OI^vklib, 

OR  CB088IHO  DOUBU  TBAOXS,  MUSI  LOOK 

nr  BOTH  omcnojrs. 
Where  the  laOroad  condsts  of  a  double 
tra(±.  on  which  the  trains  run  In  opposite  di- 
rections axe  operated,  this  rule  of  oUlgatioD  Is 
not  dlsdisrged  by  a  traveler  by  Uxddng  only 


in  one  direction ;  it  Is  his  duty  to  \otik  in  both 
directions;  and  whm  there  is  uotliiDg  to  ob- 
stmct  his  view  or  hearing,  the  Question  of  his 
negligence  is  generally  one  of  law  for  the  court 
and  not  of  fact  for  the  Jury. 

8.  BjJLBOADB  ^•82700— Tbavbus  bovho  to 

HOTIOB  OPEBAXION  Qt  0AB8  ON  DOUBLB- 
TRACK  BO  AD. 

T\k9  fact  tliat  the  engine  or  train  doing  the 
injuiy  complained  ttf  may  hare  been  moving 
backwards  on  the  track  not  regularly  used  by 
trains  gohig  In  that  direction  does  not  excuse 
the  traveler,  as  a  general  rule,  from  disdiarga 
of  his  dotiea,  for  he  is  bound  to  take  notice 
that  the  railroad  may  operate  trains  mi  dther 
tra(^  in  eithw  direction. 

4.  Raiuioads  ^=»335(5)— Gontbibutobt  nbg- 

UOEHOE  or  TBAVEIXB  AT  OBOBanTO  PBOXI- 

XATE  OAUss  or  mroKT, 
Where  one  ao  negligent  is  injured  by  care- 
lessly driving  on  a  railroad  crossing  In  front 
of  a  moving  engine  or  train,  the  proximate 
cause  of  his  injury  must  be  regarded  as  hla 
contributory  negligence  and  not  the  aegligmce 
of  the  railroad  company  in  omitting  to  ring 
the  bell  or  blow  the  whistle. 

Error  to  Circuit  Court,  McDowell  County. 

Actlcm  by  D.  R  CUne  against  W.  O.  Mo- 
Ado<^  Director  General  of  Railroads.  De- 
murrer to  plaintiff's  evidence  was  joined  in 
by  idalntlff,  and  there  was  conditional  ver- 
dict for  plaintiff  and  Judgment  thereon  by 
tbe  court,  motions  to  set  aside  the  verdict  as 
excessive  and  for  a  new  trial  overruled,  and 
defendant  brings  error.  Reversed,  demurrer 
to  evidence  sustained,  and  jndgm^t  entered 
for  defoidant 

Sale  ft  Tncker,  of  Weteh,  and  F.  M.  Rlvl- 
nus,  of  Phlladdptiia,  Pa.,  for  plaintiff  in 
error. 

O.  W.  Bovard,  oC  Weldi,  toe  defoidant  in 
errM. 

IDLLint.  J.  Hie  plaintiff  sued  defendant 
for  damages  for  personal  Injuries  and  also 
damages  to  his  automobile,  tbe  result  of  be- 
ing struck  at  a  street  crossing  in  the  town 
of  Davy,  by  one  of  defendant's  engines  being 
opiated  westward  on  the  east  bound  track. 
At  the  conclusion  of  plaintiff's  evidence  the 
defendant  Interposed  a  demurrer  thereto, 
which  was  Joined  In  by  plaintiff,  and  the 
Jury  returned  a  conditional  verdict  assessing 
Idaintlff's  damages  at  $1/N)0^  condltkmed 
on  the  law  of  tbe  case  aa  It  might  th«eafter 
be  detmmined  by  tbe  ooovt,  and  In  anaww 
to  special  Interrogatoriea,  in  connection  with 
their  vttdlct,  the  Jury  ree^trnded  that  they 
had  included  therein  $850.00  for  peraonal  In- 
juries Buatained  by  the  idalntlff  and  $150.00 
tm  damages  to  bla  automobile. 

On  the  demurrer  thus  submitted  to  tbe 
court,  the  court  foxmd  the  law  for.  the  plain- 
tiff and  entered  Jndgmoit  In  hia  tevor 
against  the  defendant  tor  the  full  mm 
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taaad  by  tbe  Jury,  nsnal  moUcnu  to 

Bet  aside  the  verdict  exceeslTe  In  amount, 
and  for  a  new  trial,  were  overruled. 

The  acts  of  negligence  alleged  and  relied 
<Hi  by  plaintlfC  were,  the  oi>eratlon  of  tbe 
engine  doing  the  Injnry  westward  on  an 
east  bound  track,  failure  of  the  trainmen  to 
beep  a  proper  lookout,  and  their  failure  to 
ring  the  b^l  or  blow  the  whistle  as  provided 
by  section  61,  chapter  54  of  the  Code  (sec. 
2971). 

There  was  evidence  Introduced  tending  to 
show  negligence  of  the  trainmen  In  the  par- 
ticulars alleged,  and  It  la  conceded  that  the 
engine  which  struck  plaintiff's  automobile 
was  at  the  time  being  operated  backward  and 
westward  over  the  east  bound  tra(^. 

To  reverse  the  Judgment  defendant  relies 
sol^y  upon  the  contributory  negllg^ice  of 
the  plaintiff,  which  it  Is  claimed  is  folly  es- 
tablished by  his  own  evidence,  as  a  matter  of 
law  for  the  court  and  not  of  fact  to  be  sub- 
mitted to  tbe  Jury.  As  opposed  to  this  theory 
of  defendant  plaintiff  contends  that  conced- 
ing bis  contributory  negligence  ttiere  was 
supervening  n^Ugoice  of  tbe  defendant 
which  constituted  the  proximate  cause  of  his 
injnrles,  but  there  is  no  evidence  of  such 
Intervening  n^llgence,  unless  shown  by  the 
failure  of  the  tralnmm  to  ring  the  bell  or 
blow  the  whistle  at  the  road  or  street  cross- 
ing where  the  collision  occurred. 

Tbe  facts  pertinent  to  the  real  questions 
involved,  namely,  the  one  of  contributory 
negligoice  of  the  plaintiff  and  the  supposed 
intervening  negligence  of  the  defendant,  kre 
few.  As  alleged  and  proven  they  are  these: 
Xhe  defmdant  at  the  town  of  Davy  operates 
his  trains  over  east  and  west  bonnd  tradci^ 
the  one  paralleling  the  other  In  dose  ittoz- 
Imlty;  that  usually  tbe  east  bound  trains 
are  operated  on  the  east  bound  track  and 
those  west  bound  on  tbe  west  bound  tra<^ 
Shortly  before  he  sustained  his  injuries 
plaintiff  was  at  tbe  railroad  station,  about 
one  thousand  feet  east  of  the  road  or  street 
cros^g  where  the  said  colli^on  took  place. 
After  transacting  his  business  there,  he  start- 
ed westward  along  the  county  road,  parallel- 
Ing  and  running  within  a  few  feet  of  the  east 
bound  track  of  the  railroad.  On  his  way  he 
stopped  at  a  store  on  the  sonth  side  of  the 
county  road  and  opposite  the  railroad.  When 
lie  had  transacted  his  busdness  there,  he  re- 
entered his  automobile  and  proceeded  west- 
ward to  Uie  road  or  street  crossing  the  rail- 
road tracks.  At  the  point  of  Intmectlon  one 
brandi  of  the  road  w^t  almost  directly 
norfb  and  the  other  almost  directly  sontb, 
the  former  In  the  dlrectton  of  plalntlff*t 
home  and  tbe  other  In  the  direction  of  the 
town  of  laeger.  The  evidence  of  lAalntlff 
iOxawa  Oat  this  point  of  bisection  la 
about  one  hundred  feet  fnm  the  east  bound 
track-  The  plaintiff  admits  that  on  reaching 
the  point  of  intersection  ha  tamed  to  the 
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right  without  stopping,  looking  or  listening 
for  any  train  approadhlng  the  crossing  on 
either  track  from  the  east  He  admits  that 
hd  was  hard  of  hearing  in  bis  right  ear; 
that  he  was  lookii^  Westward  only  for  trains 
that  might  be  an^roachlng  from  that  direc- 
tion ;  and  that  he  was  wholly  negligent  In 
performing  bis  duiy  in  other  respects.  What 
transpired  at  tlie  moment  and  Just  before  the 
plaintiff  was  Injured,  may  be  best  stated  In 
bis  own  language: 

"Well,  I  was  at  the  depots  and  got  through 
my  boriness  up  there  and  started  back  down 
west  alcmg  the  side  of  the  east  bound  track  and 
I  could  see  the  track  aU  along  and  didn't  see  no 
train  on  it,  that  Is,  from  in  front  of  me,  and 
I  stopped  in  a  store  down  Uiere  about  half  way 
betwewi  the  eroesing  and  tihe  depot  and  traded 
a  llttl^  and  after  I  got  tiuou^  I  got  in  my 
car  and  want  on  down  towards  ttie  crossing.  I 
could  see  down  tbe  east  bound  track  that  tiiere 
was  nothing  coming  up  It.  Wdl,  about  that 
time,  I  made  the  curve  to  cross  and  as  Booa  aa 
my  front  whe^  got  on  the  track  I  turned  my 
eye  and  there  was  that  backing  en^ne  in  about 
twenty  feet  of  me,  I  thou^t,  maybe  a  little 
less.  Well,  then,  I  went  to  thlnklns*  I  didn't 
know  what  speed  that  engine  was  traveling  and 
I  thoujdlit  if  1  undertook  to  go  on  across  and  It 
would  strike  me  while  I  was  midways  on  the 
trade  there  would  be  no  chance  to  save  my  life. 
Then  I  undertook  to  back,  and  before  I  could 
back  off,  it  strudc  m»-strud[  the  car;  It  never 
toudied  me." 

[1]  We  think  this  evidence  estabUshed 
gross  contributory  negligence;  and  unless 
some  other  facts  and  circumstances  have 
been  shown  to  excuse  plainttS,  or  sufficient  to 
carry  the  case  to  the  Jury  on  tbe  question 
whether  or  not  he  did  what  a  reasonable  and 
prudent  person  under  like  drcumstances 
would  have  done,  the  tBCt  of  his  contributory 
nei^lgence  constltotes  a  complete  defense  to 
his  action.  We  find  nothing  in  the  record 
whidi  would  excuse  him  for  bis  neglect  to 
stop,  look  and  listen,  and  for  his  deliberate  at- 
tempt to  drive  over  the  railroad  tracks  with- 
out doing  BO^  It  bi  not  only  proven  but  ad- 
mitted that  there  was  nothing  to  obstruct 
plaintlfTs  view  east  and  west  after  he  left 
a  swltdi  or  E^de  track  some  250  or  300  feet 
from  the  crraslng. 

[2,  3]  Tbe  duty  of  a  travder  on  a  highway, 
on  coming  to  a  railroad  crossing,  Is  not  dis- 
charged by  looking  only  in  one  direction. 
Our  decisions  and  the  dedsions  everywhere 
are  to  the  same  effect  that  he  must  If  neces- 
sary Btc^,  and  lofA  and  listen  in  both  direc- 
tions. Beyd  v.  Newport  News,  etc,  B.  R. 
Co.,  34  W.  Ta.  538, 12  S.  S32;  Berkeley  v. 
C.  &  a  By.  Co.,  43  W.  Ta.  U.  26  &  B. 
Bassford  v.  P.,  C,  0.  ft  St.  L.  By.  Co.,  70  W. 
Ta.  280^  78  S.  E.  926;  City  of  Slklns  Wnst- 
em  Matyland  By.  Co.,  76  W.  v».  733.  »»  s. 
B.  762,  1  A.  L.  B.  IBS. 

But  It  IB  contended  in  support  of  the  Judg- 
ment that  the  dnnurrer  to  the  evidence  was 
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properly  overmled  notwttbfltandlnx  tbe  rule 
(tf  law  Just  stated,  because,  as  It  la  concelTed, 
tbda  eaae  falls  within  an  exc^tltm  to  the 
general  rnle  lllnatrated  In  Its  andicatlw  In 
OBT  cases  of  City  of  Elklna  t.  Western  Mary- 
land By.  Go^  snpra,  Kledel  t.  Traction  Co* 
60  W.  Ya.  18,  71  &  B.  174,  and  cases  of  their 
Aaracter.  And  to  bring  this  case  within  the 
wauptSioa,  oouDsd  Insist  that  if  plaintiff 
knew  It  was  a  caatom  of  defendant  to  oper- 
ate ttie  west  bound  trains  on  the  west  bound 
track  and  the  east  bound  trains  on  the  east 
bound  track,  he  was  excused  tbereby  for 
not  SooUuft  or  obserring  the  engine  that 
struck  him,  moving  westward  on  the  east 
bound  track.  In  the  CUty  of  Elklns  Case,  re- 
Terslng  the  judgment  below  sustaining  the 
demurrer  to  the  erldeoce,  we  ccmduded  that 
the  contrtbntory  negligence  there  rdied  on 
was  a  question  of  fact  for  the  Jury  and  did 
not,  as  the  facts  here  do,  establish  contrlbn- 
tory  negligence  jter  se.  In  the  Elklns  Case 
the  evidence  was  that  the  drivers  of  the  team 
tadttrad  boOi  looked  and  listened,  thou^  thsiy 
did  not  stop,  but  their  riew  of  the  cross- 
ing was  obstnutod  1^  cars  ^oed  oa  a 
sldetradE  by  the  railway  company,  and  the 
erideoee  Is  that  tbej  listened  but  heard  no 
bell  ring,  and  If  one  had  been  rung  they 
would  have  heard  It  They  could  not  get  a 
view  of  the  track  on  which  the  train  was 
moving  without  getting  down  fnHo  tiielr 
wagon  and  going  forward;  and  "whether  un- 
der all  the  facts  and  drcnmstances  there 
shown  tbey  should  have  takm  this  precao- 
tlcn,  ptesmted  a  question  <tf  fftct  for  the 
Jury.  In  the  Bledel  Case,  involving  the 
operation  of  an  electric  car  on  city  streets 
at  a  street  crossing,  we  reversed  tlie  jndff- 
ment  below  for  defendant,  which  struck  oat 
j^alntUTs  evidence,  being  of  opinion  that 
whether  plalntUTs  contributory  negl^ence  or 
the  intervening  negligence  of  the  motorman 
In  not  sounding  the  gong  or  stopping  the  car 
after  seeing  plaintiff  on  the  trade  and  In 
peril  constituted  the  last  acts  of  negligence 
responsible  for  pl^tUTs  Injury,  were  Ques- 
tions of  fact  for  the  Jury  and  not  of  law  for 
the  court  The  rule  applicable  to  the  oper- 
ation of  steam  railroads  Is  different  In  some 
xeq»ects  from  that  applicable  to  cars  oper- 
ated by  electricity  on  dty  streets.  Steam 
railroads  are  regarded  as  having  the  right 
of  way,  while  travelers  on  streets,  particular^ 
ly  at  street  crossings,  are  regarded  as  having 
rights  practically  equal  to  those  of  street  rail- 
ways. 

Had  tiie  pUdntlff,  under  these  authorities, 
the  right  to  i«ly  on  the  supposed  custom  of 
the  railroad  company,  of  oi>eratlng  Its  east 
bound  and  west  bound  trains  on  their  re- 
spective tracks,  so  as  to  excuse  htm  tran  pep- 
ftOkailug  hla  duty  when  approaehlng  the  rail- 


road crossing?  We  think  not  Plaintiff  was 
bound  to  know  that  la  c^ratliu;  trains  the 
railway  company  may  run  Its  trains  back- 
ward or  forward  on  any  track.  The  engine 
that  struck  plaintiff  was  not  an  engine  at- 
tached to  a  regular  train,  but  the  evidence 
tends  to  show  It  was  engaged  in  work  at  a 
wreck  that  had  occurred  east  of  the  station. 
We  are  dted  by  plalntUTs  counsel  to  some 
eases  where  persons  crossing  railroad  tracks 
were  excused  from  contributory  negligence 
when  struck  by  regular  trains  that  had 
passed  and  had  been  run  suddody  backward 
without  warning,  bat  they  are  all  distin- 
guishable from  cases  like  Qie  present  one, 
which  we  think  Is  similar  to  Berkeley  v. 
0.  A  O.  By.  Co.,  snpra.  Tb&t  cass  Involved 
the  operatlcm  of  a  switdk  oiglne. 

Outside  of  these  drcnmstances  what  Is 
there  to  excuse  plaintiff's  negUg^ce?  We 
find  absolutely  nothing.  Hearing  In  his  right 
ear  was  somewhat  difficult,  according  to  bis 
testimony,  but  this  should  have  made  him 
aU  the  more  careful  in  turning  upon  the 
track  without  performing  his  full  duty. 

[4]  But  was  there  any  intervening  negli- 
gence of  defoidant  which  constituted  the 
proximate  cause  of  the  Injury?  We  think 
none  Is  shown.  True,  we  must  assume  the 
trainmen  were  nei^Ugait  In  not  ringing  the 
bell  or  blowing  the  whlsUe,  as  shown.  But 
this  wss  tiie  origins!  act  of  negligence  al< 
legad  and  ivoven.  If  the  plaintiff  had  been 
seen  by  the  tralnmw  when  on  the  way  and 
Immediately  before  he  turned  onto  tiie  track, 
they  had  no  notice  that  he  would  deliberately 
drive  on  the  trade  before  the  approaching 
engine,  as  plaintiff  admits  he  did,  and  so 
suddenly  as  not  to  observe  the  approach  <rf 
the  coming  engine.  Tba  trainmen  would 
have  had  rl^ht  to  assume  that  he  would 
ttop  or  was  gdng  In  the  opposite  direction. 
Aa  observed  by  Judge  Brannon  In  Beyel  v. 
Newport  Newi^  etc.,  B.  R.  Co.,  supra,  the 
redprocal  duties  of  railways  and  travders 
up<m  public  roads  and  streets  to  eadi  other 
and  the  travdlng  public  are  edual,  and  it  is 
of  tlu  bluest  imitortance  that  both  dMerve 
with  the  greatest  care  tiielr  respective  duties 
In  the  pranlses.  The  lives  and  property  ot 
the  pe<v>l^  depend  as  much  on  the  one  as  tm 
the  otiier,  and  It  Is  In  the  intexest  of  tRft 
pubUc  as  well  as  of  the  parties  Individually, 
and  ndther  Is  relieved  from  the  proper  ob- 
servance of  the  rules  governing  them. 

For  fliese  reasons  we  are  of  opinl<n  tiiat 
tile  Judgment  below  must  be  reversed,  and 
the  demurrer  to  the  plaintiff's  evidoue  sus- 
tained; and  the  Judgmoit  which  we  think 
the  drcult  court  should  have  oitracd  wDl  be 
entered  bere^  that  the  plaintiff  take  notblns 
by  his  action  and  that  the  defendant  recover 
his  costs  In  the  circuit  court  and  fai  this  court 
In  this  behalf  expended. 
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must  rabstantfaUy  b«  averred  in  the  deduc- 
tion. 

7.  Conruun  «s»7t>— Wtarnw  ooirni\or  oc- 

■OBTStO  PIIOII  out.  AQBSnnilT  VASTUr  «x- 

sornxD  wxaa  mn  usr  on  paht  coNfUi>ttUp 

TXOS. 

A  contract  which  embodiea  in  writins  ■ 
prior  oral  agreement,  fnUjr  execated  on  plain- 
tiff'* part,  is  one  not  based  upon  a  past  con- 
sideration, bat  the  mere  embodiment  of  a  pre* 
existent  acreement  Into  a  formal  contract 


(Bapreme  Court  of  ^pesla  of  Weat  ^rslnla. 
reb.  10;  190(k) 

(SyRsftst  h9  ihe  Court) 

L  BXBODTOnS  AHO  ASHIiriBTRATOBB  «=)08(1) 

—  RspKcmrrATiTB  kat  not  ab  oehkraz. 

Bui^B  conrratrB  dzccdent's  Buazrasa 
Eixecutors  or  administrators  of  a  decedent's 
estate  generally  have  do  right,  and  it  Is  no  part 
of  their  doty  in  administering  an  estate  com* 
nutted  to-  their  care  and  management,  to  con- 
tinue in  thdr  name*  the  baabwsa  In  whldi  de- 
cedent was  ragaged  at  the  time  of  hto  death,  im* 
leas  he  haa  hj  wUl  eonfarrad  upon  them  that 
poww.  or  Us  legatees  or  dlatriboteea  and  cred- 
itors, if  anjr,  consent  thereto* 

2.  ExscuTou  AHD  ADuxHzmm&Ttm  4ai9^1tg- 
TATB  ROT  zjABUt  oir  oMnftAon  oT  panoiT- 

AI.  KKPSKSKHTATTTm. 

Tbe  genera]  role  la  that  a  peraonal  repre- 
aentatlTe  eaanot  darge  Ite  satate  br  egntracta 
originatbig  with  himself,  althongh  for  the  ben- 
efit and  In  the  interest  and  on  belialf  of  the  es- 
tate; anch  contraeta  Uodtag  Um  enlj  in  his 
tHrtrate  capadtj. 

8.  Bxaouiti—  AHD  AOHramBAsma  » ii  127— 

RULS  A»  TO  B»B*  TO  SUM  IN  WMTIDUAI.  OS 
BBPBSSBICTATTB  OHASACTKB  BTATU). 

Where  tiie  contract  or  transaction  which  la 
the  bcMis  of  the  aidt  la  one  to  which  tbe  repre- 
sentative is  a  party,  as,  for  Instance,  where  the 
sobject-matter  of  the  litigation  is  a  promise 
made  hj  the  defendant,  not  to  the  decedent, 
trat  to  the  representatiTe,  the  latter  may  bring 
tbe  suit  in  his  Individaal  or  in  Ua  representa- 
tire  character,  aa  he  may  elect. 

4.  EXXCDTOBS  AND  ADUtlTISTRATOBS  1 111(3) 
— REFKESKlfTATXTB  OB  INDITIDUAI.  OAFAGITT 
or  SUIT  IS  DETSBMinED  FBOIC  FIXADHtaa. 

Whether  the  plaintiff  has  Instituted  an  ac- 
tion in  a  representatiTe  or  Indivldnal  capacity, 
and  whether  words  following  his  name  are  to 
be  deemed  desoriptiTe  of  his  peram  or  <tf  the 
diaracter  In  wUeh  he  sues,  Is  t*  be  determined 
from  an  the  allegatioDS  of  the  pleading. 

B.  EXECDTOBB  AND  ADHINISTBATOBB  9s»444(8) 
^>E0I.ABATI0N  HOT  BHOWINa  WBBTHm  AC- 
TION 18  IN  riDtroiABr  on  iNDmnuAt.  oapao- 

Zn  HAT  BX  DaWDBBABU. 

Where  a  personal  re^sentathre  electa  to 
sue  In  his  lldiidary  Instead  of  Us  indiddoal 
capadty  on  a  eaose  of  action  lutvlng  an  appar* 
ently  remote  and  doubtful  connection  or  relation. 
If  any,  to  the  estate  represented  by  him,  his 
pleading  should  disdose  snch  relevancy  where 
It  does  not  otherwise  appear ;  and  a  dedaration 
that  fails  to  reveal  such  connection  or  relation 
between  tbe  recovery  songht  and  tbe  estate 
represented  may  for  that  reason  be  demorrable. 

0.  ASBDUPBTr,  ACTION  Or  ^=»1&-G0IT8IDEBA- 
TXON  HU8T  BB  AIXBQBD  IN  ACTION  ON  BPS- 
CIAX.  CONTBAOr. 

In  an  action  of  assumpsit  on  a  spedal  con- 
tract to  recover  damages,  tbe  consideration 


Certified  Qnestlou  from  Circuit  Court, 
Cabell  County. 

ActioD  of  assampalt  by  J.  S.  Tbormwid 
and  otbOTS,  as  execDtoni  of  W.  D.  Thurm<»id, 
deceased,  against  tbe  Guyan  Valley  Coal 
Company.  Demnrm  to  aeoond  and  third 
ipedal  counts  sn stained,  and  <iaeBtlon  oer- 
tlfled.  AflKrmed. 

ntzpatrlck,  Campbell,  Brown  A  Darls,  of 
Hontlngton.  for  plalntlflk 

Deegan  A  Soman  and  Hirtt,  Doncan  te 
Holt,  all  of  Hnnttngton,  for  defendant. 

LTNCH,  J.  The  Bctl<m  of  the  dnmlt  court 
in  holding  tbe  second  and  third  and  only 
q;)eciAl  counts  of  the  dedaratifm  insuffldoit 
on  demurrer  to  permit  recovery  by  i^alntUb, 
suing  in  assumpsit  as  executors.  Is  here  upon 
a  certificate  for  the  sole  and  only  purpose  of 
determining  0ie  propriety  and  correctness  of 
that  mUng. 

On  tbe  4th  day  of  AprQ,  1917,  according  to 
the  averments  of  the  second  count;  plaln- 
tUTs,  'in  their  said  capacity  of  executors 
of  Uie  last  will  and  testament  of  W.  D.  Thur- 
mond, deceaaed,"  and  defeodant,  entered  in- 
to a  contract,  on  which  the  suit  is  based, 
whereby  defendant  for  a  valuable  conslder- 
atloa  pKHnlsed  and  agreed  with  the  plain- 
tiffs, *Tn  their  said  capadty,"  to  pay  them 
S  cents  for  each  ton  of  coal  furnished  by  de- 
fendant to  the  Chesapeehe  &  Ohio  Bailway 
Omipeny  or  the  Chesapeake  &  Ohio  Railway 
Company  of  Indiana,  undw  the  terms  of  an 
agreonent  entered  Into  by  defendant  and  the 
two  railway  companies  October  20,  1915,  and 
that  pursuant  thereto  defoidant  did  after 
April  4,  1917,  furnish  the  two  railway  com- 
panies 200,000  tons  of  coal,  for  wMch  it  has 
failed  and  refused  to  compensate  plaintiffs 
according  to  the  terms  of  the  contract  The 
cmly  obvioas  difference  between  the  two 
counte  is  that,  while  the  second  doM  not 
show  plalntlfh  to  have  been  the  active  agento 
In  the  procarement  of  tbe  contract  of  Oc- 
tober 20,  1015,  relating  to  the  coal  to  be  fur- 
nished, and  furnished,  by  defendant,  and  oat 
of  which  the  contract  of  April  4th  arose,  or 
that  tbe  latter  Is  or  is  not  In  writing,  the 
third  count  does  show  plaintiffs  to  have  beeo 
the  Bgente  who  conducted  the  negotiations 
resulting  In  the  consummation  of  the  con- 
tract of  October  20tli  between  the  railway 
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wwnpmitwi  and  defoidaiit,  and  tbat  Its  vn- 
eorament  was  effected  011I7  by  and  flirongh 
ui«  i4tartB  of  plaintiffs  under  an  oral  agne- 
meot  providing  as  eompensaUon  for  tbat 
■errloB  6  cents  Cor  eadi  tan  of  coal  so  to  be 
faxnlshed  by  defendant  to  the  companies, 
and  wUch  agreenunt  was  reduced  to  writ- 
ing, signed  and  sealed  defttidanl^  April 
4,  1017,  the  terms  of  whidi  the  third  cmint 
sets  forth  In  extenso. 

One  of  the  objections  nrged  alike  against 
each  connt  goes  to  the  fiUlnre  of  bodi  to  ffis- 
close,  otherwise  than  1^  the  descx^tttre 
phrases,  "In  their  said  capacity  of  executors 
ot  the  last  wUl  and  testament  of  W.  D.  Thvr- 
mond,  deceased,"  and  *in  their  said  capaci- 
ty," any  pecuniary  advantage  or  profit  that 
Uhdy  will  or  may  Inure  to  the  estate  repre- 
sented by  plalntlfFs  In  the  evrat  of  a  success- 
ful termination  of  this  action  in  their  foror, 
or  any  connection  or  ration  such  estate  has 
or  may  have  with  the  cause  of  action  aver- 
red In  both  counts;  and,  not  having 
done  so,  defendant  questions  the  rl^t  of 
plaintiffs  to  maintain  the  action  in  the  ca- 
pacity In  whldi  they  sue,  and  that  having 
alleged  a  contract  made  by  them  In  their 
r^M-esentatlve  diaract^,  they  must  show 
such  connection  or  sue  In  their  individual 
<^aracten  for  a  brea<A  thereof. 

Whrai  the  testator  died,  whether  before  or 
after  October  20,  1916,  the  date  on  vrtildi  It 
Is  averred  defendant  contracted  to  famish 
the  coal,  or  wbethw  the  testator  was  In  any 
,  wise  Instrumental  in  originating  negotiations 
finally  resulting  In  the  October  20th  con- 
tract, or  participated  in  its  procuranent,  or 
had  anything  to  do  with  ito  execution,  ne- 
ther count  famishes  any  information.  As 
we  have  said,  the  second  cotmt  does  not 
show  who  was  Instrumoital  in  negotiating 
that  contract,  .bnt  the  third  count  dlsdoses 
who  were,  namely,  the  plaintiffs.  In  othw 
words,  nelttier  count  by  any  avermrat  shows 
any  ration  or  connection  between  the  testa- 
tor's estate  and  the  cause  of  action  averred, 
otherwise  than  by  the  use  of  descriptive 
idirases,  and  Qiese  may  and  often  do  sore 
no  purpose  other  than  by  way  of  Idoitlfica- 
tton. 

Of  course,  the  rational  inference  fnmi 
these  avemients  exdndes  the  idea  of  the  tes- 
tator's having  had  any  knowledge  of  an  In- 
tuition on  the  part  of  the  persons  aijpomted 
by  lilm  to  execute  his  will  to  act  as  brokers 
to  effect  contract*  for  the  sale  of  ooal  br 
other  like  or  gftwiim-  contracts  affecting  his 
estete;  and  this  want  of  knowledge  on  his 
part  the  third  connt  makes  f>bvIons,  for  it 
shows  that  it  was  procured  tlirough  the  ef- 
forte  of  the  plaintiffs.  Treating  it  as  such, 
can  they  in  their  ezecatorlal  capacity  main- 
tain an  action  on  the  April,  1017,  contract, 
which  Is  but  the  earlier  contract  between 
them  and  defradant  reduced  to  writing, 
without  in  some  manner  showing  00  the  face 


of  the  pi—Ji^g,  otherwise  than  as  th^  have 
doneb  how  In  what  way  Qui  value  at  the 
estate  wpreemtsd  by  them  Is  to  be  enhanced 
in  Qie  ev«tt  tiie  litigation  terminates  In  a 
jndgm^t  In  their  favor  T  TbiB  Is  the  pri- 
mary and  obviously  the  most  Impmtant  qne*' 
tion  to  be  dealt  with  in  determining  aw  suf- 
fiden<7  of  eadi  oonnt 

t1, 1}  BxecntcMB  or  admlnlstratws  of  a  de- 
cedentfs  estate  have  no  rl^^  and  It  Is  no 
part  of  ttieir  daty  In  admlnistaing  an  estate 
committed  to  their  care  and  management,  to 
oontlnne  In  th^  names  the  business  in  wMA 
deoed^  was  engaged  at  the  time  of  his 
death,  unless  he  has  by  his  will  conferred 
upon  them  that  power,  or  his  legatees  or  dis- 
trflnitees  and  creditras,  if  any,  consent 
thereta  Without  sudi  authority  or  cmseat 
they  bec<»ne  personally  re^ionsible  for  any 
loss  that  may  follow,  and  out  of  the  estate 
cannot  rdmburse  themselves  therefor.  In 
other  words,  they  take  tbB  estate  as  he  left 
It,  duuged  with  the  duty  of  administering  It 
for  the  ben^t  of  his  creditors  and  dlstriba- 
tees,  and,  as  part  of  such  duty,  to  reduce  It 
to  liquid  assete  and  apply  them  to  the  pay- 
ment of  his  Indebtedness  and  distribute  the 
reddue  among  the  persons  designated  by  his 
will,  or,  in  tbe  absence  of  such  deslgnatioii, 
among  those  legally  entitled  to  share  in  it, 
and  that  also  at  the  earliest  omportanlty 
conslsttfit  with  due  and  orderly  admlnlstra' 
tl<m.  Hooper  v.  Hooper,  20  W.  Va.  276,  1  S. 
B.  280;  note,  40  L.  a.  A.  (N.  S.)  201,  204. 
And  the  general  rule  is  that  a  personal  repre- 
sentative cannot  diarge  the  estete  cm- 
tracts  originating  with  hlms^,  although  for 
the  benefit  and  in  the  Interest  and  oa  behalf 
of  the  estete,  such  contracts  binding  him  on- 
ly in  his  private  capacity.  Wick  v.  Dawson, 
48  W.  Va.  468,  472.  87  S.  E.  630 ;  TbompeoQ 
V.  Hann,  65  W.  Va.  648,  64  S.  B.  020,  22  L. 
R  A.  (N.  &)  lOH  ISl  Am.  St  Bep.  087;  18 
Oyc.  247. 

[1]  fniese  propositions  counsd  do  not 
gataiBay,  bnt  those  who  speak  tor  plaintiffs 
rely  on  a  mle  to  the  effect  tbat  sometlmefl 
and  in  some  circumstances  a  personal  repre- 
sentative may  sue  In  his  individual  or  repre- 
smtetive  character,  as  he  may  dect.  The 
rule  relied  on  is  steted  In  11  R.  O.  L.  287: 

"Where  the  contract  or  transaction  whldi  is 
th«  tMiis  of  the  Boit  Is  one  to  which  the  reprfr 
sentatlve  Umself  Is  a  party,  as,  for  Instance, 
wlier«  the  snbject-matter  of  the  litigation  la  ■ 
promlBe  made  bj  the  defendant,  not  to  the  de- 
cedent, bat  to  the  representative,  the  latter  may 
brine  the  salt  In  Us  lodiTidnal  or  in  Ms  repre* 
sentatlve  character,  as  he  may  decL" 

To  this  statement  of  the  law  there  can  t>e 
no  objection,  for  a  similar  holding  exlste  In 
this  state.  Elliott  v.  Blue,  74  W.  Va.  209, 
81  S.  E.  082.  And  the  same  mle  is  enunciat- 
ed In  2  Sdiouler  on  WUls,  Executors  and  Ad- 
ministrators (Sth  Ed.)  I  1292.  But,  what- 
ever may  have  been  the  right  of  the  plaitt- 
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tiffs  to  8w  in  thMr  Individual  capacity,  they 
did  not  elect  to  pureue  that  course,  hut  In- 
stead bioui^t  their  action  In  a  repreeenta- 
ttve  character.  The  capacity  in  which  par- 
ties plaintiff  iwre  instituted  a  suit  is  to  he 
determined  from  an  examination  of  all  the 
allegations  of  the  declaration.  Bauson  v. 
Blake,  Adm'r,  63  W.  Va.  560,  60  S.  E.  589. 
The  whole  tenor  of  the  declaration  In  this 
case  shows  that  plaintiffs  are  suing  in  a 
representative  character.  The  phrases  they 
have  used  so  describe  them,  and  the  conclu- 
sion becomes  Irresistible,  because  of  the  ad- 
dition to  the  declaration  of  an  averment  set- 
ting forth  plaintiffs'  due  appoIntmHit  and 
qoallflcation  as  executors,  pursuant  to  the 
role  prescribed  by  this  court  In  Austin  v. 
Calloway,  73  W.  Va.  231,  80  S.  E.  361,  Ann. 
Cas.  iei6E,  112,  and  Perry  v.  Coal  Oo.,  74 
W.  Va.  122,  81  S.  E.  844,  where  suit  is  in- 
stituted by  an  administrator  or  executor  in 
his  representative  capacity. 

[4,  S]  But  plaintiffs  contend  that,  since 
this  action  la  one  which  they  could  have 
brought  In  their  individual  character,  all  al- 
l^ations  referring  to  them  as  represwita- 
tives  of  the  estate  of  the  deceased  should  be 
regarded  as  surplusage  and  as  descriptive  of 
the  persons  referred  to,  citing  11 R,  O.  U  288. 
HoweTer  that  may  be,  where  the  words  used, 
as  in  Hanson  v.  Blake,  Adm'r,  63  W.  Va. 
560,  60  S.  E.  589,  are  merely  descriptive  of 
the  person  and  not  of  the  character  or  ca- 
pacity In  which  he  sues,  yet  the  test  there 
laid  down  is  that  whether  words  following 
the  name  of  the  party  are  to  be  deemed  de- 
scriptive of  his  person  or  of  the  character 
in  which  he  sues  or  is  sued  is  to  be  deter- 
mined from  all  the  allegations  of  the  declara- 
tion. The  same  doctrine  is  enunciated  in  1 
Woerner,  American  Law  of  Administration 
<2d  Ed.)«  043: 

"It  is  now  generally  held  that  the  title  and 
pleadingis  may  be  considered  together  to  oHcer- 
tain  the  true  natare  of  the  action,  and  it  will 
be  treated  as  an  indiTidual  or  representative 
one  as  disclosed  upon  an  inspection  of  the 
whole  record." 

See,  also,  18  Cfyc.  978-981. 

From  an  examination  of  the  allegations  of 
the  declaration  It  is  clear  that  the  plaintiffs 
intended  to  sue  In  their  representative  char- 
acter. Since  they  have  elected  to  sue  In  that 
capacity,  should  they  not  also  show  In  their 
pleading:  some  connection  or  relation  betwcCTi 
the  recovery  sought  and  the  estate  represent- 
ed by  tliMn?  We  have  discovered  no  case 
directly  in  point  upon  this  question,  nor  have 
counsel  cited  us  to  any.  But  the  require- 
ment of  an  allegation  In  the  pleading  setting 
forth  such  connection  or  relatlcm  sewns  so 
easy  to  make,  if  the  plaintiff  Is  justified  In 
suing  in  a  representative  capadty,  and  so 
coodncive  to  accurate  and  sclentlflc  plead- 
ing and  to  ft  proper  hearing  of  the  caus^ 


that  we  are  disposed  to  r^rd  it  as  essoi- 
tial.  Of  course,  under  oar  dedslcms,  plain- 
tiffs are  bound  personally  by  the  contract, 
thoni^  in  this  case  that  imposes  no  burden 
upon  them,  for  they  have  already  rendered 
the  services  wliich  the  contract  sued  on  seeks 
to  requite,  and  pnrtwbly  could  have  main- 
tained a  suit  in  their  Individual  capacity. 
But  since  they  have  chosen  openly  and  frank- 
ly to  acknowledge  that  they  are  suing  in  a 
r^resentatlve  capacity.  It  imposes  only  a 
small  additional  burd^  to  require  th^  to 
show  some  connection  between  the  recovery 
sought  and  the  estate  which  they  represent. 
Such  an  averment  will  tend  to  greater  cer- 
tainty and  accuracy  in  the  proceeding,  and 
may  prevent  confusion  during  the  course  of 
the  trial.  Both  counts  are  defective  In  this 
particular,  and  the  demurrer  thereto  proper- 
ly was  sustained,  subject,  of  course,  to  plain- 
tiffs' right  to  amend. 

[«,  7]  The  further  objection,  predicated  1- 
80  upon  the  Insufficiency  of  each  count,  re- 
lates to  their  alleged  failure  to  state  sperffl- 
cally  the  full  consideration  for  the  contract 
sued  on,  and  seems  to  us  to  have  some  merit, 
at  least  as  r^ards  the  second  count,  for  in 
Davisson  v.  Ford,  23  W.  Va.  617,  point  8  of 
the  syllabus,  It  is  said: 

"In  an  action  of  assumpsit  on  a  special  con- 
tract to  recover  damages,  the  entire  considera- 
tion and  the  entire  act  to  be  done  must  be  stat- 
ed in  the  declaration.'' 

There  the  subject-matter  of  the  contro- 
versy was  Ford's  agreement  to  render  to 
Davisson  compensation  for  certain  of  the 
cattle  belonging  to  him  then  In  the  posses- 
sion of  Ford  under  a  contract  of  bailment, 
and  this  court  reversed  the  Judgment  for 
plaintiff  because  he  did  not  prove  the  con- 
tract declared  upon ;  the  difficulty  being  the 
failure  to  state  fully  the  conditions  upon 
which  the  promise  was  based.  This  require- 
ment the  third  count  of  the  declaration  does, 
but  the  second  does  not,  fully  comply  with. 
The  compliance  and  the  failure  to  comply 
are  obvious,  for  the  averment  in  the  second 
count  does  not  show  or  recite  any  consider- 
ation for  defendant's  promise,  while  the 
third  count  fully  sets  forth  the  entire  con- 
tract, which,  l)elng  a  sealed  instrument,  Im- 
ports a  consideration  as  well  as  states  one. 
The  contract  merely  embodied  in  writing  a 
prior  oral  agreement  fully  executed  on  plain- 
tiffs' part,  and  hence  Is  not  one  based  upon 
a  past  consideration.  1  Page  on  Contracts 
(2d  Ed.)  8  629.  In  this  aspect  of  the  case, 
as  it  Is  presented  and  seems  to  us,  the  third 
count  is  sufficient  and  the  second  count  In- 
sufficient. 

Whether  these  defects  may  be  cured  by 
amending  the  counts,  so  as  to  show  the  pur- 
pose of  the  contemplated  recovery  to  be  to 
benefit  the  decedent's  estate,  or  so  as  to  per- 
mit plaintiffs  to  prosecute  the  action  for 
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their  own  benefit,  we  are  without  Jurisdiction 
to  dedde  upon  this  certificate,  and  the  (Ar~ 
cDlt  oHirt  lias  not  ruled  tbereon.  Its  oOiar 
mllngB  we  approve,  and  direct  our  approval 
to  be  certified  thereto,  for  such  further  pro- 
ceedings In  the  adion  aa  It  may  dean  advl»- 
aUeb 


UK  W.  Vs.  BIS) 

HABBISON  T.  HARMAN  et  iL  POCAHON- 
TAS OOAI«  &  00KB  CO.  V.  QILLE8PIE 
et  aL  SAHB  v.  HABMAN  et  aL  (Noa, 
8870,  ^71.) 

(Supreme  Oonrt  of  Appeals  of  Wert  Virginia. 

Feb.  10.  1920.) 

(Sy1laJm$  In/  the  Court.) 

1.  OHAimBTT  AKD  KAIHTBirAHOS  •»46I) — 

SiKUfaaBS  oufifoT  taxk  asvaktaob  or 

COHTUOT. 

Stcmngen  to  a  diampertona  contract  cannot 
tike  advantage  ctf  It  ;  only  a  party  to  it  can 
do  ao. 

2.  Apfkal  akd  kbbob  «=s>lt6&— Final  DEcam 

Wn,!,  Bl  aaVEBSBD  WHEN  FBEHATOUXT  KN- 
nUD  AND  OAmE  BKUANDBD  ItIB  WBTHU 
FBO0ZEDIKO8. 

Where  several  causes  materially  affecting 
the  same  subject-matter  have  been  consolidated 
and  beard  togeUier,  and  it  appears  that  several 
issues  are  tlwrein  raised,  some  between  the 
plaintiff  and  a  nnmber  of  the  defendants  and 
others  between  codefendants,  all  affecting  plain- 
tiff b  rights,  which  have  not  been  fully  developed, 
and  it  is  apparent  that  evidence  exists  to  estab- 
lish snch  issues,  and  the  court  enters  a  final 
decree  for  plaintiff  without  passing  on  many 
4tt  such  issues,  except  Inferentially.  this  court 
win  not  review  the  decree  Upon  its  merite,  but 
will  reverse  it  solely  because  prematurely  en- 
tered, and  remand  the  causes  for  further  pro- 
ceedings. 

Appeal  from  (Srcult  Coart,  Mercer  County. 

Suit  by  Hattle  Harrison  against  George  W. 
Harman,  W.  P.  Harmftn,  the  Vlr^nla-Poca- 
hontas  Coal  Oompany,  the  Carter  Coal  Com- 
pany, aud  R.  B.  Wood  Lumber  Company, 
omBolIdated  with  suit  by  the  Pocahontas 
Coal  &  Coke  Company  against  J.  S.  Gilles- 
pie and  others,  and  suit  by  the  Pocahontas 
Coal  &  Colce  Company  against  W.  F.  Harman 
and  others.  Causes  heard  together,  and  from 
the  decree  George  W.  Hannan,  W.  F.  Harman, 
the  Tlislnia-Pocahontas  Coal  Company,  the 
Oarter  Coal  Ocmipany,  and  the  R.  E.  Wood 
Lumber  Company  appeal.  Reversed  and  re- 
manded. 

Strother,  l^ylor  &  Taylor  and  Anderson, 
Strother,  Hnghee  ft  Curd,  all  of  Welch,  tor 
appellant  R.  F.  Wood  Lumber  Go. 

3.  W.  (aiaiHnan,  ot  Tazew^l,  Va.,  W.  B. 
Eegley.  <tf  ^thevlUe,  Va.,  and  S.  If.  B.  Coul- 


Ilnft  of  Taiewell,  Va.,  for  appellants  George 
W.  Hannan  and  others. 

A.  O.  Vol,  ct  mneCMd,  J.  PoweU  Boyall.  of 
TaseweU,  Va.,  M.  O.  LItz,  of  Welch,  aud 
Sandos  &  Orocfcett,  of  Bln^rid,  far  xmeil^ 

WILLIAMS,  P.    The  three  above«tyled 
causes,  having  been  previously  c(»isotldated 
by  order  of  the  oour^  were  heard  together  on 
June  16,  1918,  and  the  decree  therein  ren- 
dered, fnmi  which  this  ai^^eal  was  taken  by 
George  W.  Harman,  W.  F.  Harman,  Vlrglnla- 
PocahoDtaa  Coal  Company,  the  Carter  Coal 
Oompany,  and  the  R.  E.  Wood  Lamb«-  Co. 
The  first  of  said  aults  was  reviewed  by  this 
court  twice  before,  reported  first  in  76  W. 
Va.  412,  85  S.  El  646,  and  the  second  time 
in  80  W.  Va.  68.  92  S.  E.  460.  It  was  brought 
by  Hattie  Harrison,  one  of  the  12  (dilldren 
of  Henry  Harrison,  deceased,  to  have  review- 
ed the  proceedings  in  a  suit  brou^t  by  George 
W.  Harman  and  D.  G.  Saytn  asalnst  the  ad- 
ministrator and  hein  at  law  ^  said  Henry 
Haxrlscm,  deceased,  and  to  have  set  aside, 
reversed,  and  annulled,  in  so  far  as  ttuy  af- 
fected the  title  of  plalntlfE,  as  one  of  the  heirs 
of  Henry  Harrison,  to  certain  lands  whldi 
had  been  tboeln  mM  and  purcbaaed  W 
Geo^  W.  Hannan  and  later  ocmfixmed  and 
oonveyed  to  him  by  W.  H,  Stokes  svedal 
cranmlaalaier  of  oonrt,  pursoant  to  its  order. 
The  prayer  of  plain tUTs  bUl  was  granted,  and 
the  decrees  complained  of  and  the  convey- 
ance to  said  W.  F.  Hannan  were  set  aside  so 
far  as  they  .affected  her  one-twelfth  undivided 
Interest  In  the  Uuida  whidi  had  bem  ao  atdd. 
This  decree  was  rmdered  on  the  18th  of 
March,  m&  On  appeal  taten  br  Oecwge  W. 
and  W.  F.  Harman  the  decree  was  afflrmed, 
and  the  cause  remanded,  nalntlff  then  filed 
an  amoided  and  snptdonental  bill,  making 
the  Vlrginia-Pocahontas  Ooal  Compan7f  the 
Carter  Coal  Company  and  B,  B.  Wood  Ltun- 
ber  C<mipany  parties  dtfendant,  and  iwayed 
for  a  partition  of  the  land  described  In  her 
original  bill  and  also  in  the  MU  and  proceed- 
ings in  the  second  of  the  above-m«itioned 
causes.   That  was  likewise  a  partition  suit, 
which  was  brought  in  the  meantime  by  the 
P6cah<mtas  Ooal  &  Coke  Company,  a  corpo- 
ration, as  plaintiir,  against  W.  F.  and  George 
W.  Harman  and  ajiparraitly  all  other  persons 
including  Hattie  Harrlsrai,  claiming  title  to 
the  lands  and  to  imdivided  interests  therein. 
The  Vlrginia-Pocahontas  Coal  Company  filed 
its  answer  to  that  bill,  exhibiting  a  copy 
of  a  coal  mining  lease,  executed  to  It  by 
George  W.  and  W.  F.  Hannan  and  their  re- 
spective wives,  covering  all  the  interest  of 
the  aforesaid  Harmans  in  the  land,  Incltid- 
ing  the  undivided  Interest  dalmed  by  Hattle 
Harrison.  George  W.  Harman  also  answered 
that  bill,  and  admitted  makbig  the  afcnesald 
ooal  lease,  and  said  George  W.  Harman  and 
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W.  F.  Harman,  In  OuSr  joint  and  aeiiarate 
inswera  filed  to  the  amended  and  sapplemen- 
tal  MU  of  Hattla  HarrlBon,  likewise  admit  it, 
and  aver  that  it  Indnded  aU  tba  ooal  and  min- 
ing rJfihts  and  priyllegea  In  all  of  the  six 
undivided  twdfOis  ot  the  ]delrs  of  Hour 
Harrison,  deceased,  which  had  bedi  conveyed 
to  said  George  W.  Harman  by  Special  Com- 
mlesloner  W.  H.  Stokea,  ■srbScb.  indndea  the 
Interest  claimed  by  HatUe  Harrison.  George 
W.  Harman  further  arers  that  at  the  time  he 
purcdiased  the  aforesaid  interesta  the  title 
diereto  was  forf^ted  to  the  state;  that  said 
lands  were  proceeded  against  as  forfeited, 
and  In  said  proceedings  he  was  adjudged  to 
be  the  former  owner  of  the  six  undivided 
twelfths,  was  i>ermltted  to  redeem,  and  did 
redeem,  the  same.  He  also  avers  that,  In 
acquiring  the  aforesaid  coal  lease,  Qie  Tlr- 
i^nla-Pocahontas  Coal  Company  dealt  with 
him  and  W.  F.  Harman  In  good  faith;  that 
said  company,  some  time  after  February  ll, 
1913,  transferred  Ita  rl^ts  under  said  lease 
to  the  Carter  Goal  Company. 

Beiqxmdents,  the  said  Harmans,  also  ad- 
mit a  sale  of  the  timber  of  certain  dimensions 
on  the  aforeeald  undivided  slz-twdftbs  In- 
terest in  the  Hairy  Harrison  land,  but  they 
insist  that  the  time  for  the  removal  thereof 
has  expired,  and  that,  under  the  terms  of 
the  ctmtract  of  sale^  fben  is  a  reversion  of 
title  to  tlie  timber  to  them.  But  the  R.  BL 
Wood  Lumber  Company  also  filed  Its  answer, 
daiying  the  alleged  forf^tnre,  and  setting  up, 
as  an  excuse  for  not  cutUng  and  removing 
the  timber  within  the  time  stipulated,  the 
fidluTB  and  refusal  ot  the  Harmans  to  have 
the  land  partitioned  among  the  Joint  owners 
tbereo^  the  timber  pordiased  1^  It  being 
upon  certain  undivided  Interests  In  the  land. 
This  iBSue^  raised  by  the  pleadings  between 
the  codefcndants,  has  not  been  decided  be- 
twam  Uiem,  nor  has  it  been  directly  decided 
as  between  the  B.  E.  Wood  Lumber  Com- 
pany and  the  plalntUE. 

£1]  In  OaAr  answer  Oie  Harmans  also  set 
up  a  contract  between  Hattte  Stone  (n€e  Har* 
risoD)  and  ber  hnAand  of  the  ime  part  and  J. 
PoweU  Boyan,  H.  O.  Ute,  and  A.  Z.  Ilts  of 
tito  odur  par^  from  whldt  it  Mipeara  that 
aald  A.  Z.  Ilts,  irtio  la  not  an  attorney  at 
law  agreed  to  pay  tlie  coats  oC  appealing 
and  pzosecnting  pUdntlirB  suit  In  consldera- 
tiott  tor  an  interest  in  plalntUTs  dalm,  in  tho 
event  die  dumld  succeed  in  the  sul^  and 
ttiat  plaintiff  bound  herself  not  to  setUe  or 
adjust  her  claim  except  by  and  with  tbe 
oonsent  of  said  A.  Z.  lils  and  her  coonseL 
Hbej  intfst  that  tliis  contract  is  diampertoos, 
■nd  la  cai»e  for  dismissal  of  Iier  suit  But, 
admitting  Oiat  the  contract  is  (ihampertous, 
tlie  Harmans  are  not  parties  to  it,  and  the 
laws  seems  to  be  settled  In  this  state  at 
least  that  only  Qie  parties  to  such  a  contract 
tal»  advantage  of  it.  Davis  r.  SettlOb 
lOBSJIL— IS 


48  W.  Va.  19,  and  page  41,  26  8.  B.  557;  1 
Whajrton  on  Contracts,  p^  594, 1  429;  U  Cor- 
pus Juris,  p.  278,  I  128;  6  R.  O.  L.  p.  284. 
Tbegr  aver  that,  aftw  the  conv^ance  by  W, 
H.  Stokes,  qieclal  oommissionOT,  to  George 
'W.  Harman,  tbey  had  to  make  large  expen- 
ditures of  money  In  paymoit  of  taxes  and 
redeeming  the  land  from  f(»feiture,  and  f6r 
costs  of  Qie  proceedings  in  the  two  causes 
of  State  of  West  Virginia  v.  D.  G.  Sayers 
and  OraoB  L  Tan  Winkle  et  aL  v.  D.  G. 
Sayers  et  al.,  and' in  acquiring  the  outstanding 
title  of  the  said  Grace  I.  Van  Winkle  et  al., 
and  that,  in  the  event  plaintiff  should  be  held 
to  be  entitled  to  her  claim  for  one-twelfth  un- 
divided inta«st  free  from  the  claims  of  the 
Cartra  Coal  Company  and  the  B.  Wood 
Lumber  Company,  respondents  are  ^titled  to 
be  r^id  the  aforesaid  outlays  c(f  money 
spent  In  redeeming  the  land  and  perfecting 
the  title  thereto.  This  matter  has  not  been 
determined  by  the  lower  court 

The  coal  mining  lease  bears  date  January 
14,  1913,  and  was  a<^owIedged  by  the  Har^ 
mans  and  their  respectlre  wives  on  the  same 
day,  and  by  the  Vlrginia-Pocahontas  Coal 
Company,  by  Its  presldoit,  George  h.  Carter, 
oa  the  25th  day  of  January,  IdlS,  but  does  not 
appear  to  have  been  recorded.  The  Ylrglnla- 
Pocahontas  Ooal  Company  admits,  as  alleged 
In  the  answer  of  the  Harmans,  that  it  as- 
signed said  lease  to  the  Carter  Coal  Company 
subject  to  the  approval  of  the  Harmans. 

Tbe  Vlrginia-Pocahontas  Goal  Company 
and  the  Carter  Ooal  Company  also  filed  Joint 
and  separate  answers  to  Hattie  Harrison's 
amended  and  supplemental  bill.  In  which  they 
all^  Qiat  all  of  her  Intoest  in  tbe  afore- 
mentioned ooal  lease  was  assigned  to  the 
Carter  Coal  Company  on  the  4th  day  of 
October,  1913,  and  the  assignment  exhibited 
with  their  answer  bears  that  date.  It  will  be 
remembered  that  pla!ntifl*s  bill  of  review 
was  dismissed  <m  demorrer  on  the  11th  of 
Ffefttruary,  191S,  and  ttiat  tbe  did  not  take 
an  aKieal  from  that  decree  until  the  4Qi  day 
oC  Novanber,  1918;  henoe  tbe  qoeation 
irtwQier  or  not  13ie  Carter  Ooal  Company  was 
a  pmdoite  lite  pordiaser  is  iwasmted,  a 
(inestlon  not  directly  passed  on  by  die  lower 
oonrt 

■After  these  answers  wore  filed,  plaintiff 
filed  her  second  amended  and  svpplemoital 
bill.  In  wbldi  she  avened  ttiat  she  had  no 
knowledge  of  the  fact  or  time  when  the  afore- 
said coal  lease  was  assigned,  that  ndfiier  the 
lease  nor  tbe  transfer  ot  It  had  bem  placed 
npon  the  pobUc  recnds  ot  IfcDow^  coonty, 
n<«-  did  she  admit  fbac  it  was  assigned  at 
the  time  stated  in  ttie  alleged  assignment, 
and  called  for  strict  proof  tbM^of,  and  aver- 
red that  the  former  ocmpany  was  a  lessee, 
pendente  lite^  and  claimed  that  its  assignee 
could  acquire  no  greater  rl^ts  against  her 
than  its  assignor  had,  and  alleged,  as  a  far- 
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Qier  reason  why  It  could  acquire  no  greater 
rights,  tbat  the  Garter  Coal  OcHnpaiiy  is  only 
the  successor  of  Its  assignor,  that  Che  stock- 
holders and  officers  In  the  two  companies 
were  and  are  the  same,  and  that  the  only 
purpose  In  creating  the  latter  company  was 
to  change  the  name  of  the  former.  She  fnr- 
flier  averred  that  she  had  no  knowledge  of 
the  claim  of  the  R.  B.  Wood  Iflunber  Com- 
pany until  It  filed  its  answer;  that  it  was 
a  pend^te  lite  purdiaaer,  baring  purchased 
the  standing  tlmbtt  on  the  land  tn  cwtroTer- 
sy,  with  tail  knowledge  of  i^alntiff's  InibereBt 
thereta;  QiRt  at  the  time  of  said  aliased  por- 
fiMBB  t^ere  was  pending  in  UcDow^  countar 
a  suit  by  Joseph  Hairism  at  al.  against  said. 
George  W.-  Harman  et  raising  the  same 
Issues  that  are  InvcAved  in  idalntUTs  present 
'salt,  whldi  sbe  avers  was  consolidated  and 
heard  together  with  her  suit  Tbe  Harmana, 
B.  B.  Wood  Lumber  Company,  the  Vlrglnla- 
Focabontas  Coal  Companyt  and  Carter  Coal 
Company  filed  their  several  demurrers  and 
answers  to  plain  tiff's  second  ammded  and 
supplemental  bill,  tbe  oourt^  on  die  2&th  ot 
October  1917,  overmled  their  demurrers,  and 
lAaintiff  replied  generally  to  each  of  said  an- 
swers, and  the  causes  were  continued. 

The  consolidated  causes  were  tbea  brouf^t 
on  to  be  heard  together  on  Qie  16th  of  June^ 
1918.  upon  the  pleadings  and  exhibits  tiiere- 
wlth  filed,  and,  npcn  the  r^rt  of  the  com- 
missioners filed  in  the  last  two  of  Hie  causes 
above  styled,  the  decree  reciting  that  the  re- 
port had  been  confirmed  on  the  24th  of  April, 
1916,  and  the  decree  now  app^ed  from  was 
ent^ed  on  said  15th  of  June,  191&  The 
court  found  that  plaintlfl.  Battle  Harrison,  Is 
enatled  to  "**«/i»i»st  part  of  1912«Viot 
acres,  designated  by  the  commissioners  on 
their  report  and  map  filed  therewith  as  parcel 
B,  and  appointed  commlssloocrs  to  allot  and 
assign  to  her  the  aforesaid  proportion  of  the 
land  aforesaid,  by  metes  and  bounds,  accord- 
ing to  Quantity  and  quality,  and  authorized 
tb^  to  employ  a  surveyor  and  sucdi  assist* 
ants  as  he  mic^t  need,  and  required  them  to 
r^rt  their  proceedings  to  the  next  term  of 
the  court,  and  "further  adjudged,  ordered, 
and  decreed  that  the  said  interest  of  tbe  said 
Hattle  Harrls(m  in  the  said  land  so  directed 
to  be  laid  off  and  assigned  to  her  be  taken 
and  htid  by  her  in  fee  simirte,  and  free  from 
any  and  all  dabns  of  any  par^  to  either  ot 
tbe  above^tiUed  causes." 

[2]  The  land  of  which  Henry  Harrison  died 
seised  was  an  andivided  moiety  in  a  tract 
owned  by  blm  and  D.  G.  Sayera  jointly,  sup- 
posed to  contain  1,600  acres.  It  had  been 
partitioned  between  said  Sayas  and  the  heirs 
of  Henry  Harrison,  and  found  to  cmtaln  over 
8,200  acres,  the  western  half  thereof  being  as- 
slgned  to  the  Harrison  dilldren,  of  whom 
there  were  12.  Six  of  tiie  adult  ones  bad  con- 
veyed their  respective  Interests  before  the 
■nit  was  broufl^       Harman  and  Bayers 


against  them  and  Henry  Harrison's  admin- 
istrator, and  hence  only  the  interests  of  the 
remaining  6  were  sold  at  the  Judicial  sale. 
These  were  purchased  by  George  W.  Harman, 
and  of  those  6  children,  plaintiff,  Hattle  Har- 
rison, is  the  only  one  contesting  the  claim 
of  the  purchaser.  After  his  purchase  George 
W.  Harman  sold  an  tmdivlded  intwest  to  W. 
F.  Hamian,  and  perhaps  other  interests  to 
others,  until  now  he  claims  to  own  but  two 
of  the  six-twelfths  which  he  originally  ac- 
quired by  the  cmunlssloner's  deed.  On  the 
last  aiveal  (80  W.  Ta.  68>  02  S.  B.  400), 
it  wuB  b^  that  Hattle  Ebtrrison  had  a  xi^t 
toher<Hie-twelfth  <a  the  Hairy  Harrison  land 
as  against  G-.  W.  (FTannflTi,  the  purdiaso:  of  the 
«i¥-twelftbs,  and  as  to  bim  this  adjudication 
is  final.  But  since  the  cause  was  remanded 
ntunoous  answers  have  been  filed,  settlns  np 
tbe  daims  of  otiiere  to  certain  rls^ts  or  in- 
terasts  in  all  of  the  undivided  interests  so 
purdiased  by  bim,  to  wit,  by  tbe  Garter  Coal 
Company  to  a  coal  mining  lease,  and  by  the 
B.  VL  Wood  Lnadmr  Company  to  the  timber 
tbetecHi;  and,  although,  the  Issues  are  pre- 
sented by  the  pleadings  In  the  manner  berelxi 
designated,  in  the  various  suits  which  were 
consolidated  and  heard  together,  t3ie  court  baa 
not  directly  passed  upon  any  of  those  ad- 
verse claims,  and  it  is  not  dear  frmn  the 
terms  o^  the  decree  whether  the  court  int^d- 
ed  thereby  to  pass  npoa  them  or  .not.  While 
the  language  of  Qie  decree,  fairly  interpreted, 
would  seem  to  imidy  that  tbe  court  mecuat  to 
decide  that  the  coal  lease  claimed  by  Oie 
Carter  Coal  Company  and  the  R.  B.  Wood 
lAunber  Cc»npany's  claim  to  tbe  timber  were 
vidd,  so  far  as  th^  affect  plalntUPs  Int^est, 
yet  the  decree  does  not  say  so  in  exiH^ess 
terms.  The  Carter  Coal  Company  denied 
that  it  was  the  mere  successor  of  its  assignor, 
the  Ylrglnia-Pocahontas  Coal  Company,  and 
denied  that  the  offlicers  and  stockhcHders  of 
the  two  coonpanles  wu«  the  same.  Tbe  Is- 
sue tiierel^  raised  is  Important  In  determining 
fdalntUTs  rights,  for  if  the  Carter  Coal  Com- 
pany Is  not  merely  the  successor  of  the  Yir- 
ginia-Pocahontas  Coal  Company,  and  took 
an  assignm^t  of  the  lease  in  good  faltli, 
after  the  dismissal  of  plalntUTs  suit  and 
before  she  aivealed,  it  may  be  that  its  rl^ta 
In  the  lease  would  be  protected  even  as 
against  her.  However,  we  are  not  deddlng 
this  question.  We  think  tbe  court  sbonld  liave 
expressly  decided  the  issue  betweot  Uie  Car- 
ter Coal  Company  and  plaintiff,  and  also  the 
issue  between  her  and  the  B.  B.  Wood  Lumber 
OcMupany,  and  the  Issue  between  it  and  the 
Harmana.  raised  by  flie  cross-x^eadlngs  be- 
tween tiunn,  before  directing  plain  tlfTs  In- 
terest to  be  partitioned  off  to  her.  OAedecree 
for  plaintU^  before  deciding  those  Issues,  and 
likewise  before  deciding  tbe  question  vhetber 
or  not  George  W.  Harman  was  entitled,  to 
recover  from  Hattle  Harrison  any  part  of 
the  money  expended  by  him  In  redeeming  the 
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Henry  Harrison  land  frwn  forfeltore  and  In 
perfecting  the  UUe  thereto,  and,  If  entitled  to 
recover  anything,  ascertaining  and  fixing  the 
amount  thereof,  was  prematarely  entered. 
Therefore,  In  the  Interest  of  ccnaplete  Justice 
to  all  the  litigants  concerned  In  the  suit,  and 
without  iMSslng  upon  the  merits  of  the  case 
further  than  was  dwe  upon  the  last  appeal, 
but  following  niunerous  precedents,  where  It 
Is  apparent  that  evldeace  determlnatlTe  of 
Che  Issues  exists,  we  will  reverse  the  decree 
and  remand  the  cause  for  the  dev^oinn^t 
and  dedsioD  of  the  afor^entloned  issues, 
and  for  such  further  proceedings  as  may 
ai^pear  to  be  necessary.  WUdda  Lbr.  Ca  t. 
Turk,  75  W.  Va.  26,  83  S.  B.  83;  La  Belle 
Iron  Works  v.  Savings  Bank,  74  W.  Va.  {S69, 
SZ  S.  E.  614;  Cook  t.  Lumber  Co.,  74  W.  Ta. 
603.  82  S.  B.  327;  Peabody  Ins.  Co.  T.  Wilson 
eta]^29W.  Ta.S28,2S.U8S8. 
Berened  and  remanded. 


(8S  W.  Va.  608) 

NESTOB  T.  BURNS.    CN&  8814.) 

(Supreme  Court  of  Appeals  of  West  Tir^ala. 
Vatk.  17,  iSSO.) 

1.  FumBSHip  ^>19&— Pasinxb  aixbb  ao- 

OOUHTIRO  CAS  SOB  AT  LAW  TO  BXOOYKB  FAST 
or  DEBT  AOBUnmD  TO  BUL 

WImt^  In  tfa«  diTUon  <tf  the  assets  ctf  a 
partnership,  there  Is  transfured  to  each  mem- 
ber an  aliauot  part  of  a  debt  doe  each  partner- 
ship, and  the  debtor  upon  being  advised  thereof 
agrees  to  pay  each  partner  the  amount  so  as- 
signed to  him,  eadi  of  the  partners  may  there- 
after maintain  a  suit  at  law  to  reocmr  audi 
part  so  assigned  to  him. 

CAAlINoMl  avUabm  5y  ffdltortol  Staff.) 

2.  Abatxmknt  and  bbvital«=38(Q)  —  Pxnd* 
KNOT  or  Burr  no  bab  where  bubsbquent 

FBOiaaB  IB  ICADB  BT  DEFENDANT. 

The  hmg  pendency  of  suit  in  equl^  by  part* 
nership  to  ooUeet  firm  account,  which  had  never 
been  determined,  was  no  bar  to  action  at  law 
hjr  one  partner  to  recover  amount  due  him, 
where  partners  by  agreement  trantfEerred  to  eadi 
member  his  aliquot  part  oS  debt  and  debtor 
thereafter  agreed  to  pay  each  partner  sodi 
amount. 

Error  to  Circuit  Court,  Tucker  Obunty. 

Actioo  by  CSuriea  D.  Nestor  against  J.  P. 
Bonis.  Judgment  fi>r  plabitU^  and  dafmd* 
ant  brings  error.  Affirmed. 

J.  W.  Barman,  of  Parsons,  tta  plaintiff  In 
error. 

A.  Jay  Yalenttne  and  Obas.  D.  fibnltb,  both 
ot  PatBons,  fior  defoidant  in  error. 
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RITZ,  J.  The  basis  of  this  suit  is  a  claim 
asserted  by  the  plaintiff  against  the  defend- 
ant for  certain  labor  performed  for  him,  and 
also  a  claim  for  one-third  of  the  amount  of 
a  debt  which  it  Is  claimed  the  defendant  ow- 
ed to  a  partnership  composed  of  the  plaiutLfC 
and  two  other  persons.  Upon  the  trial  of  the 
case  the  plaintiff  had  Judgment  for  both  of 
the  items  above  referred  to,  to  review  whlcib 
this  writ  of  error  Is  prosecuted. 

[1]  There  Is  no  controversy  as  to  the  item 
for  services  rendered  the  defendant  by  the 
plaintiff,  but  It  is  contended  that  the  other 
Item  for  an  aliquot  part  of  the  amount  due 
by  the  defradant  to  the  partnership  compos- 
ed of  three  persons,  of  which  the  plaintiff  was 
on«,  cannot  be  recovered  in  this  action,  up- 
on the  ground  that  It  is  a  joint  Uabilliy  of 
the  defendant  to  the  partnership,  and  that  to 
subject  him  to  the  liability  of  suits  by  each 
member  of  the  partnership  for  an  aliquot 
part  of  It  would  embarrass  him  unduly,  and 
compel  him  to  make  defense  to  three  actions, 
when  he  never  contem];dated  such  a  condition 
at  the  time  he  incurred  the  liability.  This 
would  be  entirely  true.  Ordinarily,  the  Indi- 
vidual members  of  a  partnership  cannot  sue 
to  recover  a  debt  due  the  firm.  Suit  must  be 
brought  by  the  partnership,  or  by  the  BurvlT- 
Ing  i>artners  in  case  some  of  thm  are  dead. 
It  appears  In  this  case,  however,  that  after 
the  liability  was  incurred  by  the  defendant 
to  the  partnership  the  partners  had  a  settle- 
ment of  their  affairs,  in  which  it  was  agreed 
that  each  partner  should  have  as  a  part  of 
his  share  of  the  social  assets  one-third  of  the 
amount  due  the  partnership  by  the  defend- 
ant. This  was  in  effect  an  assignment  to 
each  partner  by  the  partnership  of  a  part  of. 
the  debt  due  It,  and  conferred  upon  each  in- 
dividual the  equitable  ownership  of  muSi  all- 
qoot  part  This  would  not,-lioirew,  entitle 
any  one  of  Uie  indlvldiiala  cnnposing  the 
firm  to  maintain  a  salt  at  law  for  the  recor- 
ery  at  f2ie  tMrt  so  aadgned  to  blm.  Slqulty 
alone  wonid  have  ]iirlsdlcti<m,  mdeas  die 
debtor  assented  to  the  division  of  the  dxibt, 
and  agreed  to  pay  eadi  at  the  partnera. 
Wamsley  r.  Wlard,  61  W.  Ya.  60^66  8.1).  998; 
Dudley  T.  Barrett,  66  W.  Va.  863,  66  S.  B. 
607.  Thte  la  Just  iriiat  the  plaintiff  contends 
the  defendant  did.  He  swears  that;  a  aborli 
time  before  tba  Institntlon  of  ttilB  suit,  he 
and  ttn  other  two  memherB  of  the  firm  divid- 
ed tiie  partnerahip  aaaetB,  and  in  Ola  dlvl- 
slm  one-third  of  this  debt  was  transferred  to 
each  of  the  partners,  that  Immediately 
thraeafter  tb^  called  npim  the  defendant 
and  Informed  blm  of  ttds  dlvlalon  of  ttie  In- 
debtedneaa  doe  hy  him  to  ttie  firm,  and  that 
he  pnmdsed  to  pay  eafih  of  Hie  parties  tbB 
amount  doe;  and  it  la  nptm  this  new  con- 
tract fliat  thla  suit  Is  baaed.  It  Is  tme  the 
defendant  denies  fbat  he  em  made  audi  s 
prondae^  bnt  ilie  plaintiff  aweam  that  he  did, 
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and  In  fact  It  Is  proved  odb  ot  Qie  other 
partners  that  be  actually  did  pay  him  hla 
one-third.  The  court  below,  to  whom  the 
case  was  submitted  for  determination  In  lieu 
of  a  jury,  found  for  the  plalntllf,  and  this 
Hud  lug  carries  with  it  the  decision  of  that 
question  In  faror  of  the  plalntltrs  contention. 
We  think  the  erldence  Justified  the  conclu- 
sion to  which  the  court  came  on  this  point 
By  the  act  of  the  parties  In  dividing  this 
debt  among  them,  and  the  agreement  of  the 
defendant  to  pay  each  of  them  the  amount  so 
apportioned,  he  became  liable  to  each  of  the 
partners  for  that  amount  In  lieu  of  the  Joint 
liability  which  had  theretofore  existed. 

[2]  It  is  further  Insisted  that  this  suit  can- 
not be  maintained  for  the  reason  that  some 
time  ago,  and  long  before  the  settlement  of 
the  partnership  and  the  division  of  its  assets, 
the  partnership  brought  a  suit  to  equity 
against  the  defendant  and  others  to  enjoin 
the  transfer  by  him  of  certain  lumber  and 
other  materials  which  were  the  subject-mat- 
ter out  of  which  the  indebtedness  grew,  and 
to  collect  the  [Htrtnershlp  indebtedness.  This 
suit.  It  appears,  was  allowed  to  drag  along 
and  no  final  decree  was  ever  taken  in  It. 
hong  after  it  was  brought,  however,  and 
while  it  was  still  pending,  the  partnership 
settlemrat  above  referred  to  was  made,  and 
the  agreement  of  the  defendant  to  pay  each 
of  the  partners  the  amounts  so  assigned  to 
them  as  aforesaid.  This  new  agreement 
took  the  place  of  the  former  contracts  of 
the  parties,  and  there  Is  no  reason  why  this 
suit  cannot  be  prosecuted  upon  the  new 
agreement.  The  defendant  urges  that  he  has 
equitable  set-offB  to  the  claim  made  against 
him.  If  this  is  true,  he  could  have  refused 
to  submit  to  the  division  of  this  claim  into 
three  parts.  It  is  shown  by  one  of  the  part- 
jien  that  he  paid  him  off  In  full,  and  at  that 
time  extfreaaed  an  opinion  to  the  effect  that 
he  did  sot  care  whether  the  other  two  part- 
ners ever  got  their  share  or  not.  We  do  not 
think,  under  these  (drcumstances,  that  the 
pendency  of  the  t^ancery  suit  above  referred 
to  Is  any  bar  to  this  suit  upon  the  new  prom- 
ise of  the  defoidant  to  tba  ptaintitf. 

Finding  no  error  in  the  Judgment  comVlalii- 
ed  of,  we  aflirm  the  aam& 


(8E  W.  Va.  CTO) 

BBATEB  T.  XiLOTD  et  eL    (No.  109.) 

(Supreme  Oourt  of  Appeals  oi  West  Virginia. 
Fbb.  17,  1920.) 

(Bytlatnu  by  the  Court.) 

1.  AfFBAL    and   EBBOB  «=aS08— SUffTAIHINO 
DEHUBBEB  wrTHOUT    DISHISSINO  BIU.  MAT 
BB  BBTIBWBD  OH  CEBlXncU.TX  BUT  OISHISaAJ. 
OF  PABTIE8  EBOM  SUIT  ONLT  OV  APPEAL. 
The  correctness  of  the  ruling  of  a  trial  court 

mataining  a  demurrer  to  a  bill,  but  not  dismiss- 


ing may  properiy  be  ctntddered  by  this  eonrt 
upon  cwtificate^  as  authorised  by  section  1,  & 
136  (sec.  4981)*  Oode;  but  the  court  win  not 
consider  that  part  of  the  order  dismissing  from 
the  suit  one  or  more^  but  not  all,  of  the  partie* 
defMidant;  sndi  aetion  being  final  as  to  them, 
and,  if  erroneonsb  eorreetable  only  upon  appeal. 

2.  BQinrT  <|l.jU  BIOHT  to  BBBOnCO  P1TB- 
0BA8B  OF  STOCK  FOB  IBAIH)  HOTWZTHBCUrD- 
UTO  CONOUBBBHT  IBMEDT  AT  LAW. 

Where  a  perstm  has  by  fraud  been  Induced 
to  buy  from  anotiier  stock  in  a  bank  which 
ahortly  thereafter  is  adjudged  insolvent,  he  may 
institute  and  maintain  a  suit  in  equity  for  re- 
scission of  tbe  transaction  and  repayment  of  the 
consideration  paid  -  tiiercfor,  notwithstanding 
the  existence      a  concurrent  remedy  at  law. 

8.  Eqnrrr  «=»42T(1)— Iir  surr  fob  total  be- 

SCISSION  OF  FUBCHASB  OF  STOCK  INDUCXD  BT 
FRAUD  TEB  COUBT  WITH  ACqVIBSCBHCE  OP 
THE  PABTZEB  MAT  OECBEB  A  PABZIAK  BBBCIS- 
SION. 

Where  the  WMrtUeas  bank  gtotk  thus  ac- 
quired by  plaintiff  was  only  part  of  the  con- 
sideration involved  in  the  transaction,  and  the 
bill,  read  and  considered  as  a  whole^  shows  that 
a  total  rescisidon  of  the  transaction  Is  Bom^t; 
but  alleges  plaintiff's  willingness  in  lien  thereof 
to  rescind  only  in  so  far  as  the  stock  is  con- 
cerned, the  court,  with  the  acquiescence  of  the 
defendant,  may  enter  a  decree  for  such  partial 
rescisutm  instead  ot  one  restoring  the  status 

QUO. 

4.  Equvrr  4=>14S(5>— iBill  sEEKiRa  kbboib- 

SION  OF  PUBCHASB  OF  BANK  STOCK  AUn  TO 
ENJOZV  BAKK'S  BEOEIVBB  IltOU  ASSBSaiHO 
BTATUTOBT    LIABILITT   IB    NOV  MITLTXFABI- 

ons. 

Nor  will  such  bill  be  held  muldfaiioua  be- 
cause it  seeks,  not  only  a  resdsaion  of  the 
transaction  Inndving  tbe  bank  stock,  bat  also 
an  injunction  reatridning  the  reoslvw  of  the 
insidvent  bank  from  assesdng  the  Btatotory 
persiMial  liability  against  plaintiff  as  owner  ^ 
the  sto^  and  from  coUeetlnt  the  amount  so 
assessed. 

5.  Ikjunoiion  ^9l8&— Scope  of  injuitotios 

AOAXNBT  M5CBITBB*B '  ASBEaaMKHT  OV  BTATIT- 
TOBT  PBBSOHAI.  UABZLETT  AOAINaT  OWKBB 
OF  BAITK  STOCK, 

But  In  such  a  esse  the  court  should  Bndt 
the  scope  of  its  injunction,  leaving  the  receiv- 
er free  to  Institute  a  general  creditors*  salt, 
and  to  assess  against  the  stock  its  relatire  pro- 
portion of  the  liabilities,  if  any,  Incurred  by 
the  bank  during  the  period  of  plaintiff's  own- 
ership of  the  stock,  and  restraining  the  recdr- 
er  <mly  from  collecting  such  assessment  from 
plaintiff  until  the  court  diall  have  detemined 
whether  any  Uabilitifls  aootned  against  the 
bank  during  such  period,  and,  If  so^  vAedier 
plaintiff  w  his  fraudolent  trmisfentr  Is  naUe 
therefor. 

0.  Baitkb  Ann  BAHKino  «s»4S(l)  —  Stock- 

BOLDEB'B  BTATUTOBT  nomSLE  LIABZLXTT  AP- 
PLIES ONLT  TO  LIABILITIES  IHCUBBUI  >T 
BAHK  PUBINO  BTOOKHOLBEB'S  OWNEB8HIP. 

A.  stocUurfder  In  a  bank  is  subject  to  the 

statutory  double  Uability  only  with  respect  ta 
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UabOitiM  Incnrred  by  ^  bank  dnrlns  the  pe- 
dod.  of  his  ownerabip  of  th«  atock. 

Certifled  from  Circuit  Court,  Braxton 
Ommty. 

BUI  b7  Bract  A.  Heater  against  Homer  J. 
Ltoyd,  the  Feoj^lsfn  Bank  of  BnmaTlU^  and 
J.  I.  Bender,  its  reeelTer.  Danuner  to  bill 
nurtalned  on  eadi  gronnd  aiuilgnwl,  and  bill 
dlamiased  a«  to  defendant  Bank  and  Its  re* 
eelTer,  wtth  leare  to  plaintiff  to  amend,  and 
the  oorrectnesa  of  sodi  mllng  certlfled.  Bnl- 
Ings  BO  far  as  mitfalnlng  the  demurrer  dis- 
approved ;  rnllnc  cm  demurrer  oC  defendant 
Ii07d  reversed;  case  recertified. 

Hall  Bros.,  of  Sutton,  for  plaintiff. 

James  E.  OutUp,  Baymond  &  Fox.  and 
Alex  DdUh,  all  of  Sutton,  for  defendants. 

LYNCH,  J.  The  bill  In  this  suit  has  for  one 
of  its  two  chief  pnriNJses  the  rescission  of  an 
executed  agreement  of  sale,  consummated 
Jane  18,  191%  whereby  plaintiff  transferred 
to  def«idant  a  certificate  for  the  shares  of 
stock  owned  him  in  the  Delta  Coal  Com< 
pany,  a  corporation,  and  representing  a  one- 
third  Interest  therein,  In  consideration  of  the 
transfer  to  Um  by  defendant  at  par  value, 
or  an  aggregate  valuation  of  $500,  of  a  cer- 
tiflcate  calling  for  Ave  shares  of  the  capital 
sto(ft  of  the  People's  Bank  of  Bumsvllle,  a 
state  banking  Institution  of  which  defendant 
Is  stockholder  and  director,  the  payment  of  a 
sum  In  cash,  and  the  assumption  by  Uoyd  of 
certain  liabilities  Incurred  by  and  chargeable 
to  plaintiff  as  part  of  the  unpaid  purchase 
price  of  the  coal  com[>any  stock.  The  other 
object  Is  to  obtain  an  injunction  to  prohibit 
the  assessment  of  the  statutory  personal  11a- 
Ullty  against  the  bank  stock,  the  certificate 
of  which  plaintiff  has  held  as  owner  since 
the  transf^,  and  the  collection  of  the  amount 
so  assessed;  the  defendant  bank  In  tiie 
meantime  having  become  utterly  Insolvent, 
and  defendant  Bender  the  receiver  of  Its  as- 
sets for  the  purposes  of  liquidation.  The  bill 
joins  as  defendants  Lloyd,  the  Insolvent 
bank,  and  3*  I*  Bender,  receiver. 

The  right  to  Twain  taiTi  Hie  suit  for  either 
purpose  against  any  of  the  defendants  for 
the  attainment  of  these  ends  Is  based  upon 
the  alleged  fraudulent  representations  of 
Lloyd  regarding  the  actual  market  value  of 
the  five  shares  of  bank  stock  at  the  time  of 
the  asalgnmait  of  the  certificate;  the  date 
thereof  preceding  by  one  month  only  the  offi- 
cial ascertaizmiKit  of  the  insolvency  of  that 
UHtttntion  and  the  appc^tment  of  Bender 
receiver  of  Its  assets.  To  the  blU  eadi  of  the 
dstoidantB  demurred  and  assigned  as 
Sronnds  of  ttie  diaUenge  want  of  equitable 
JsrlsdictlMi  to  pronounce  the  decree  prayed 
for,  t3»  availability  of  an  adequate  remedy 
at  law  for  the  deeepOon,  If  any,  practiced  by 
Uoyd,  and  multifarionsnees  of  the  bUL  Tbe 


demurrer  thus  Interposed  the  court  sustained 
on  eadi  ground  assigned,  dismissed  the  bill 
as  to  the  bank  and  the  receiver,  gave  leave 
to  plaintiff  to  amend,  and  certified  here  for 
our  opinion  the  coroectnesa  of  that  mllng. 

[1]  Viewed  In  the  light  of  the  purposes  of 
the  final  danse  of  section  1,  c.  135  (sec.  4981), 
Code,  and  the  decldons  of  this  court  rdatlve 
to  the  right  to  certify  questicms  finally  de- 
termined and  adjudicated  in  the  trial  court, 
as  was  done  by  the  order  dismissing  and  dis- 
charging  the  defendants  bank  and  Bender 
from  the  suit,  manifestly  this  court  cannot 
consider,  discuss,  or  decide  anything  affect- 
ing them  otherwise  than  by  writ  of  error  or 
appeaL  The  effect  of  tiie  provisions  of  that 
statute  Is  to  circumscribe,  restrict,  and  limit 
the  right  of  this  court  to  entertain  and  de- 
cide only  questltms  immediately  arising  in 
the  preliminary  stages  of  a  controversy,  that 
ts,  mere  into-Iocntory  orders,  not  those  fully 
and  completely  terminating  the  action  or 
suit  by  final  Judgment  or  decree.  To  obtain 
relief  from  an  erroneous  Judgment  or  decree 
the  party  aggrieved  must  resort  to  the  usual 
writs  provided  by  law  for  that  purpose,  and 
not  to  those  provided  for  a  ^>ecial  purpoa& 
It  Is  true  this  court  has  held  in  Oulland  v. 
Gulland,  81  W.  Va.  487.  94  8.  B.  943.  that  a 
decree  sustaining  a  d^urrer  to  part  of  a 
bill  and  dismissing  It  as  to  such  part  may  be 
certified  to  this  court  for  review,  and.  If 
found  to  be  erroneous,  the  bill  will  be  rein- 
stated in  so  far  as  it  was  dismissed.  But 
the  conrt  In  this  case  dismissed  two  of  the 
parties,  and  not  part  only  of  the  bill,  as  in 
Gulland  T.  Gulland.  The  snffldency  of  a 
pleading  dismissed  in  part  and  the  propriety 
of  the  dismissal  of  one  or  more,  but  not  all. 
of  the  parties  are  two  totally  different 
things.  The  bill  was  found  to  be  deficient 
upon  demurrer,  but  no  part  of  It  was  dls* 
missed,  and  the  questions  raised  respecting 
it  properly  are  before  this  court  for  consider- 
ation upon  the  certificate. 

Since  the  def^dant  lAoyA  raised  the  same 
questions  upon  his  demurrer  as  did  Che  par- 
ties dismissed,  it  ts  necessary  for  us  to  dis- 
cuss and  Indirectly  pass  upon  questions  af- 
fecting tbe  bank  and  receiver;  but  we  can- 
not reinstate  them  as  parties,  if  they  were 
dismissed  improperly,  otherwise  than  on  ap- 
peal. As  to  them  the  decree  is  final  and  ap- 
pealable,  and  to  correct  any  error  In  that 
order  plaintiff  must  resort  to  the  usual  pro- 
cedure provided  for  lliat  purpose. 

[t]  Wltii  respect  to  the  Jurisdlctloa  of 
equity  to  mtertaln  a  suit  for  resdssicxi  we 
entertain  no  doubt  A  reading  together  of 
the  anegations  of  the  Ull  and  its  [wayer  dl» 
doses  plalntUFs  wUllngness  and  offer  to  ac- 
cept either  a  total  or  paitial  rasdsslfn  of 
the  contract  wherebgr  be  acquired,  tbrough 
tiie  trandnlent  reivesentatiMia  of  defmdant, 
tiie  uwuerahlp  a£  tibe  five  diares  of  bank 
afcodt.   AUkoi^  one  part  of  the  prayer  la 
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that  he  recover  from  defoidant  the  sum  of 
$500,  the  value  at  which  he  accepted  the 
stock  In  the  exchange  consummated  by  the 
contract,  the  preceding  clause  Is  "that  the 
transaction  aforesaid  by  whidi  he  purchased 
the  said  five  shares  of  stock  •  •  •  may 
t>e  rescinded,  canceled,  and  annulled,"  a]>- 
parently  referring  to  the  entire  transaction. 
That  this  was  the  Intention  Is  dear  from  the 
recitals  of  the  bllL  It  states  the  <^er  made, 
and  now  reputed,  to  rescind  the  whole 
transaction  by  repaying  to  Lloyd  the  cash 
payment  heretofore  referred  to,  by  relieving 
him  from  the  obligations  assumed  as  afore- 
said, and  by  surrendering  to  him  the  said 
shares  of  bank  stock,  upon  return  of  the  coal 
stock 'd^vered  to  Lloyd  and  the  repayment 
liim  of  $500,  the  valuation  at  which  the 
bank  stock  entered  Into  the  consideration. 
Upon  Lloyd's  refusal  to  rescind  In  toto,  be- 
cause he  theretofore  had  sold  to  another  the 
shares  of  coal  stock  so  purchased,  plaintlCt 
offered,  and  in  his  bill  consents,  to  accept  In 
lieu  thereof  an  eQoal  amount  ot  other  stock 
of  the  same  coal  company,  since  acquired  by 
I/loyd  from  another  source,  or  to  rescind  In 
80  t&T  as  lioyd  Is  now  able  to  do  so  by  re- 
turning the  Ave  shares  of  bank  stock  upon 
the  repayment  of  the  $500  paid  by  plaintiff 
tor  it  These  offers  defisndant  declined  and 
still  refuses  to  accept  by  way  of  adjusting 
the  matters  in  dispute. 

[3]  Treating  Oie  Mil  M  one  for  resdsslon 
In  toto,  or  to  such  an  extent  as  defendant  Is 
able  to  make  reetttation,  Including  the  retain 
ef  the  $600  for  the  bank  stock,  there  can  be 
no  doubt  of  the  jurisdiction  of  equity  to 
grant  tbe  rdlef  asked,  even  tbongh  plaintiff 
may  have  an  actlm  at  law  to  recover  the 
money  actnally  paid  for  flie  stod.  Plaintiff 
seeks  for  scHnethlng  more  tiian  a  mere  maosj 
judgment  He  desires  to  be  rellered  of  tbe 
Irarden  Incident  to  the  possession  and  con- 
sequential llaUllty  dne  to  ownership  of  Om 
shares  of  8to<ik  whldt  defendant  i^udnloit- 
ly  induced  blm  to  vsoepL  The  remedy  whldi 
tlie  law  may  afford  Is  necessarily  Incomidete 
and  inadequate  because  of  the  lack  of  power 
to  effect  a  rescission  by  a  direct  adjndlcatloa 
ttiereof  and  tbereby  unburn  Um  of  these 
llabumes.  Bnmer  ft  HcOoach  t.  Miller,  09 
W.  Va.  86,  52  S.  B.  996.  As  said  In  tbat  case 
at  page  4S  of  S9  W.  Ya.,  at  page  999  of  52 
S.  E.: 

"From  tbe  peculiar  nature  of  tJie  Jurisdiction 
far  the  purpose  of  nsdsdon,  this  court  bas 
always  recognized  tiie  right  of  a  party  who  is 
tiie  victim  of  a  fraud  or  mistake  to  come  into 
equity  for  relief,  notwithstanding  the  extstence 
of  concurrent  Jurisdiction  in  the  law  courts." 

And  in  Morrlsey  v.  WUliams,  74  W.  Va, 
636,  82  3.  E.  609,  U  B.  A.  191SD.  792,  relief 
very  similar  to  that  sought  here  was  granted. 
See,  also,  2  Black  on  Besclsslon  and  Cancel- 
lation, I  646;  Bosley  v.  National  Machine 
Oa,  123  N.  T.  500.  26  N.  B.  990.  Tbe  vailed 


forms  of  relief  by  rescission  which  the  court 
under  plalntlfTs  bill  might  render,  and  the 
protection  sought  against  the  bank  and  its 
r^resentatlve,  require  for  full  effectoation 
the  broader  and  more  elastic  machinery  of  a 
court  of  equity  rather  than  the  more  rl^d 
proceedings  at  law.  Warren  v.  Boggs,  83  W, 
Va.  88,  97  S.  B.  589,  pt  7,  Syl. 

It  is  unnecessary  to  discuss  the  extent  of 
Ae  Jurisdiction  of  a  court  of  equity  to  grant 
partial  rescission  of  such  a  transaction, 
where  that  alone  is  sought,  or  to  consider 
the  related  question  whether  that  part  of  tbe 
transaction  whereby  plaintiff  was  induced  to 
accept  at  a  valuation  of  $500  bank  stock 
that  was  practically  worthless  was  dlvisltde 
and  separable  from  the  other  portions  of  the 
transfer  so  as  to  warrant  partial  rescission. 
As  has  already  been  said,  reading  together 
all  the  allegations  of  tbe  bill,  the  tenders 
therein  made  In  order  to  restore  the  status 
quo,  and  the  prayer  for  general  relief,  we 
treat  the  bill  as  one  for  entire  rescission  of 
the  transaction.  But  since  plaintiff  in  his 
pleading  has  expressed  willingness  to  acc^t 
less  than  total  rescission,  that  Is,  payment 
by  defendant  of  the  $500  agreed  valuation  at 
which  plaintiff  accepted  the  stock,  defendant 
likewise  may  be  willing  to  pnrsne  that  course 
rather  than  be  restored  to  tbe  status  qaoi  In 
whi<di  case  It  may  be  pn^ier  for  the  court  to 
■enter  a  decree  for  such  sum,  upon  return  of 
the  bank  sto<^  to  d^endant,  and  permit  the 
rmainder  of  tbe  transactlm  to  stand.  Sllll- 
man  r.  OUlesi»ie,  48  W.  Ta.  874,  87  8.  B.  669. 

[4]  Finally  the  bUl  was  assailed  success- 
fully on  the  ground  of  mnltUtorlouaneas^  la 
that  It  ln<duded  in  the  same  tdeadlng  tm> 
distinct  causes  of  action,  namely,  a  salt  to 
rescind  the  transaction  betweei  plaintiff  and 
defendant  and  (me  to  restrain  the  receiver  of 
the  Inscdvent  bank  from  levying  any  assess- 
mmt  upon  or  collecting  any  amount  from 
him  as  a  stockholder  of  said  bank  or  as 
owner  of  ttie  five  shares  Its  stock.  It  la 
certainly  true,  as  we  have  held  recently 
(Bean  t.  Conn^  Oonrt,  101  S.  B.  264),  that— 

"A  bill  setting  up  two  separate  and  distinct 
causes  of  actiMi  in  no  wise  related  to  each  oth- 
er, calling  t<a  rdlef  different  in  its  nature,  char- 
acter, and  extend  both  of  equitable  cogniiancek 
the  proof  In  support  of  wliidi  would  be  separate 
and  distinct  and  in  no  wise  related,  and  the 
defense  of  whidi  calls  for  setting  up  matters 
in  no  wise  related,  resulting  In  a  confusion  of 
the  issues  Involved  and  the  proof  offered  in 
support  thereof,  if  attacked  la  Unodne,  wQl  be 
held  multifarioos.** 

But  the  rule  against  mnltifhrlousnesa  is 
goierally  raided  as  one  of  convenience, 
and  where  the  matters  contained  in  the  bill 
are  not  wholly  separate  and  distinct,  but  are 
intimately  correlated  and  relevant  to  the  re- 
lief sought,  and  It  Is  possible  to  litigate  and 
dispose  of  them  In  one  suit  without  Injustice 
to  any  one  or  confusion  of  the  Issues  Inrolv- 
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ed«  the  obJectloD  should  be  disregarded.  Coal 
ft  Ooke  Go.  T.  O'Neal,  82  W.  Ta.  1B6,  9S  S. 
£L  822.  Am  Indd^tal  to  a  resdsskHi  of  the 
transfer  to  him  of  the  stock  of  the  Insolvent 
bank,  plaintiff  seeks  to  restrain  the  Imposi- 
tion upon  him  <tf  any  burdens  whicli  $mbob- 
qnent  proceedings  In  the  case  may  show  that 
he  should  be  free  from.  The  Issues  are  close- 
ly connected  In  subject-matter  and  In  the 
substance  of  Oie  rdlef  sooi^t.  The  bill  ex- 
^nealy  alleges  "that  there  was  very  little,  if 
any,  btudness  transacted  by  said  bank  aftm 
the  purchase  by  him  ddalntlfl)  of  the  shares 
of  Btocfc  afbreaald,"  and  Uiat  '^o  losses  were 
BDstained  after  he  purcibased  said  stock." 

[I]  These  allegations  the  demurrer  admits 
to  be  tm^  and  if  so,  plaintiff  is  wludly  ex- 
empt from  the  imposition  of  any  bnidw 
chargeatde  to  the  owner  of  bank  stock,  for 
m&i  ft  stockholder  is  sabject  to  Qie  statutory 
double  llatdUty  only  with  respect  to  UabiUtles 
Incurred  by  the  bank  during  the  period  of 
bis  owner8fa4>  of  the  stodc  Sectkm  78a.  ®, 
c  S4,  Code  (sec  8084);  Dunn  t.  Bank  of 
TTnion,  74  W.  Ya.  604,  82  S.  E.  768.  L.  B. 
A.  I916B,  168;  Mcnrlsey  v.  Williams.  74  W. 
Ta.  686,  82  S.  XL  60B,  L.  B.  A.  1»15D,  792. 
Such  is  the  opress  language  of  the  statute^ 
and  sudi  is  the  construction  that  has  been 
placed  upon  it  The  allegatlcms  of  the  bill, 
therefore,  disclose  a  situation  exonerating 
plaintiff  from  such  liability,  if  the  proof  sus- 
tains the  allegations. 

Whether,  if  the  facts  developed  upon  the 
hearing  should  disclose  llaWllties  incurred 
by  the  bank  during  the  period  of  his  owner- 
ship of  the  stock,  he  or  his  franduent  trans- 
feror would  be  liable  therefor  to  the  receiv- 
er, is  a  question  not  arising  under  the  plead- 
ing, and  as  to  It  we  express  no  opinion,  ex- 
cept to  say  that  the  only  two  authorities 
which  we  hare  discovered  involving  the 
p<^t,  and  they  are  recent  cases,  agree  that 
the  bank  has  a  direct  action  against  the  hold- 
er  of  record,  although  be  became  such  hold- 
er reason  of  a  fraudulent  transfer. 
Brooks  T.  Austin  (Tex.  Civ.  A[^)  206  S. 
W.  72S;  Bnndy  v.  Wilson  (Colo.)  180  Pac. 
740.  As  to  whether  we  would  be  disposed 
to  follow  these  decisions  we  express  no  opin- 
i<m. 

[I]  The  injunction  sought  by  the  bill  to 
restrain  the  receiver  from  the  imposition  or 
collection  of  any  assessment  against  plain- 
tiff as  stockholder  of  said  bank  would  per- 
haps have  been  proper  under  the  all^atiODS 
of  the  bill  that  no  liability  had  accrued 
against  the  bank  during  the  period  of  plain- 
tiff's owner^ip  of  the  stock.  But  since  the 
proof  may  show  the  facta  to  be  otherwise,  It 
will  be  more  In  accordance  with  due  regard 
for  the  r^ts  and  duties  of  the  receiver  to 
restrain  the  latter  only  from  collecting  any 
assessment  from  plaintiff  until  the  gne8tl<Hi 
Is  settled  whether  plaintiff  or  defendant 


Uoyd  Is  reqjKMudUe  for  the  liability,  if  any, 
Incorred  the  bank  during  that  period* 
leaving  the  recover  free  to  Instltate  a  geo* 
eral  creditors'  suit  and  to  assess  against  the 
five  shares  of  stock  their  relative  proportion 
of  that  indebtedness.  Such  a  quallQed  In- 
junction will  accord  to  the  receiver  the  free- 
dom of  action  which  his  position  of  trust 
requires  In  protecting  the  rights  of  the  credi- 
tors whom  he  re^wents.  and  at  tbe  same 
time  will  safeguard  plaintiff  by  relieving  hfm 
from  otdlectlon  of  any  asaessmeoit  that  may 
be  lerrled  against  the  shares  whldi  he  holds, 
until  the  question  whether  plaintiff  or  his 
fraudulent  transfer  is  liable  ther^r  can 
be  det^mined  in^this  suit  However,  dnce 
the  receiver  is  no'longer  a  party  to  the  suit, 
no  injunction  of  any  kind  properly  may  issue 
against  him  at  this  time; 

For  these  reasons  we  disapprove  the  rul- 
ings of  the  trial  court  in  so  far  as  (hey  sus- 
tain Uie  demurm  to  the  bUl,  but  take  no  ac- 
tlon  respecting  ttie  velnstatonent  oC  tin  par 
ties  dlamlsBBfl  from  the  sulL 


(85  W.  Vft.  SOS) 

FAIRTISW  FRtJIT  00.  v.  H.  P.  BBZDON 

&  BBO.   (No.  886&) 

(Supreme  Ooart  of  Appeals  of  West  Yirtfnla. 

Feb.  17.  1920.) 

(BylMma  by  ffte  CovrtJ 

1.  BviDSHCE  «=»S68(B)— Facts  hat  bx  as- 

BUVBD  At  BASIS  OV  HTFOtHXIIOAL  QIIBBTIOir 
WHEBB  IVIDBNOB  TB1VD8  TO  PBOVB  TBXK. 

Facts  may  properly  be  assumed  as  bas- 
is of  a  bypoUieti<^  question  propounded  to  an 
expert  witness,  wbesi  there  is  evidence  tending 
to  prove  them ;  for  sach  purpose  it  is  not  nec- 
essary diat  tJiey  should  be  undiivuted. 

2.  Daxaobb  ^112— UsAsmuB  or  OAicAais 
n»  dbstbuotxon  or  Tomfo  asownia  nniT 


A  proper  measure  of  damages  for  the  de- 
Btmction  of  young,  growing  fmlt  trees  is  their 
value  in  place  at  Uie  time  they  were  destroyed, 
and  sndi  value  may  be  ascertained  without 
card  to  the  diminished  value  of  the  land. 

8.  BVIDENOB  >8.-J  111(8)  —  PBOOV  OF  OBAL 
AQBEEUEIIT  BT  HANAOES  AS  TO  nAHAQBS  TO 
ITS  PBOPEBTT  ADHISSIBLE  NOTWITBaTAIfD- 

iNo  PBOTisions  or  deeo. 
Evidence  Is  admlsnble  to  prove  an  oral 
agreement  between  the  general  manager  of  an 
incorporated  fruit  company,  owning  the  sur- 
face of  land,  subject  to  the  mineral  and  mining 
rights  in  another,  whi(^  it  has  planted  in  fruit 
trees,  and  the  owner  of  the  coal  that  all  the 
apple  tress,  destroyed  by  atripi^  the  sur- 
face In  Oie  process  4^  mining,  are  to  be  paid 
lor  at  a  certain  price  per  tree,  the  deed  onder 
which  the  company  holds  providing  that  the 
mining  is  to  be  done  in  a  manner  least  Inju- 
rions  to  the  sarface,  and,  when  so  done,  that  no 
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right  of  utIoB  AwJl  WKrae  beeanM  of  mdi  In* 

jury. 

4.  OOBFOBATIOITS  «=»406(4)— POWIB  OT  OBH- 
BBAL  lUNAOEB  TO  UAKE  OBAI.  AOBEEHENT  AB 
TO  DAMAGES  TO  ITS  PBOFESTT. 
The  generaJ  manager  of  such  a  company  is 

Its  goieral  agent,  and  has  implied  power  to  bind 

it  bj  such  agreement,  whidi  need  not  be  In  vrit- 

ing  in  order  to  be  enforceable, 

G.  APFEAX  AND  ERSOB  ^=>1066(1)-'BXO]:.UBION 
OF  MATERIAL  BVJDBnCS  IS>  FBEJUDIOIAI.. 

Rejection  of  material  oTldenoe  is  prejudicial 

tXTOT. 

6.  Appeal  and  xmob  «s>90&— Tbzai.  «=>28 
(2)— Retpsal  to  pkbmtt  a  view  is  not  bb- 

TEBSIBLB  EBBOB  0KUE88  AN  ABUBK  OF  TBIAL 

OOUBT'^  DISOBSnON. 
Refusal  of  the  court  to  permit  a  view  of  the 
premises  by  the  jury  is  within  its  sound  discre- 
tion, and  not  revernble  error,  unleas  h«  has 
abased  such  discr^on. 

7.  RAILS0AD6  4=»480(2)  —  NKaUOXHOX  PBX- 
StniED  FBOU  riBB  WITHUr  BUOB  OF  BPABKa 
TBOX  LOCOKOTITS. 

It  is  sufficient  to  make  a  case  of  prima  fade 
»-egligence  against  the  owner  and  operator  of 
a  steam  locomotive  engine  for  negligenUy  set- 
ting fire  to  the  dry  grass  In  plaintiff's  fields 
neu  Iv,  to  prove  that  the  angine  emittsd  qtarks 
In  dangeroos  quantity,  that  fires  wen  obseryed 
to  be  burning  In  the  graas  shorUy  after  it  had 
psssed,  and  that  the  fires  ooold  not  reasonably 
have  originated  from  any  other  source.  When 
audi  facts  are  proven,  the  burden  is  cast  apon 
defendant  to  zebut  the  presnmption  fay  abowinf 
the  exerdee  <^  reuonabla  tifflpp^iti. 

Bmr  to  Carenlt  Cburt,  Minenl  Oonnt^. 

Acti«i  by  the  Falrvlew  Fruit  Cimipaiiy 
against  H.  P.  Brydon  and  lUdiard  Brydon. 
partners,  doing  baslnesB  as  H.  P.  BrydoD  & 
Bto.  Judgmoit  for  plaintiff,  and  defeidant 
brings  error.  Reversed  and  remanded  for  a 
new  trial 

3.  Leonard  Baer  and  Taylor  UonSaoOt  botb 
of  K^yser,  for  plaintiff  In  error. 

Chaa.  N.  Flnnell,  ot  Keyier,  tor  ^^^^^m 
In  uror. 

WILUAHS,  P.  t1]  nils  action  Is  brau^t 
hy  the  Tairvimw  Fmlt  Gompany,  a  coiporar 
ticn,  against  P.  Bzydon  and  Bldiard  Bry- 
don, partners,  ioiag  budncM  as  H.  P.  Bry- 
d(m  4c  Bro.,  to  recover  damages  tot  the  de- 
stmcttOD  of  Its  young  growing  xppla  trees  by 
the  alleged  negUgencs  of  defendants  In  pw> 
mittlng  sparks  to  escape  from  tbelr  **dbik^ 
aiglne,  which  was  used  in  hauling  coal  from 
tbelr  coal  mine  on  plalntUTs  land  amMS  the 
surface  thereof  to  the  tipple,  thereby  setting 
fire  to  the  dry  grass  and  other  oom^rastlble 
matmlals  In  Its  ordiard  and  killing  the  awle 
vees,  and  for  damages  caused  by  wrongfully 
removing  the  surface  of  the  land  frwn  off  the 
top  of  the  coal  and  digging  up  and  otherwise 
destroi^ng  other  of  plaintiff's  growing  apple 


trees.  Plaintiff  recovered  judgmmt  tw  $1,- 
796.80,  and  def^ants  have  brought  the  case 
here,  assigning  numerous  error*.  Tte  first  is 
In  permitting  certain  hypothetical  qoesttoBS. 
concerning  the  value  of  the  growing  i^Kde 
trees  destroyed,  to  be  propounded  to  witness- 
es Kephar^  Arnold,  and  Pa<&  The  anes- 
ttoa  astod  of  wltoess  Arnold  was  as  follows: 

"Assuming  that  that  section  of  country  is 
well  adapted  to  the  growing  of  apples,  that  the 
apple  trees  which  were  destroyed  by  fire  and 
whldi  were  dug  op  and  carried  away  by  the  ex- 
cavating which  was  dme  there  had  bean  culti- 
vated, inimed,  sprayed,  and  otherwbe  given  rea^ 
sonable  care,  what  would  you  say  was  the 
average  valuation  i>er  tree  of  the  trees  that  were 
so  destroyed,  assuming  also  that  they  were  set 
out  in  the  spring  of  the  years  1912  and  1913, 
and  that  the  injuries  by  fire  took  place  in  July 
and  August,  1917,  and  in  April,  ISlSr* 

To  whidi  witness  answered  as  follows: 

"We  usually,  and  I  think  It  figures  about 
right,  estimate  the  apple  trees  la  good  vaziety 
and  good  soil  at  flA)  per  year." 

Tbe  facts  assumed  in  flks  qoesttoo  to  exist 
are  all  suppwted  by  testtmony  of  wUnesses, 
and  this  Is  a  compliance  with  the  rule  re- 
specting the  laying  of  a  foundatl<n  for  a 
hypothetical  question  asked  of  an  upert  wi^ 
ness.  There  Is  testlmoDy  that  the  section  of 
country  where  plalntUTs  commercial  orchard 
was  pUintM'  Is  wdl  adapted  to  ap^e  grow- 
ing; ttiat  681  apple  tree%  whidk  had  beoi  set 
out  in  flie  spring  of  the  years  1912  and  1913, 
were  destroyed  by  flre^  and  digging  up 
and  temorlng  Oie  soil;  that  although  the 
trees  had  not  readied  the  bearing  stage  they 
had  beoi  cultivated,  sprayed,  and  otherwise 
giToi  reasonable  care^  and  were  at  the  time 
of  tbelr  destmctioB  In  good  condition.  The 
witness  was  shown  to  be  qnaUfled  to  testify 
as  an  e^iert  as  to  their  value,  because  he  had 
had  e:iqperlenGe  for  at  least  24  years  In  apple 
growing  end  was  at  that  time  manager  of 
the  KnoUey  Ordiard  Oompeny,  and  had  been 
ito  manager  for  about  14  years;  ?3ie  assumed 
facts,  as  flie  basis  oz  a  hypothetical  question, 
need  not  be  establUhed'  by  undlspnted  testi- 
mony; k  is  snoui^  if  there  Is  evldmce  tmd- 
lag  to  prove  than.  Bowen  t.  Hontlngton, 
36  W.  Va.  682,  14  8.  IL  217;  State  t.  Mas- 
grave,  48  W.  Va.  672,  28  S.  BL  818;  State  t. 
Oook,  69  W.  Ya.  717,  72  8.  B.  102S;  Stote  t. 
Angdtaia,  78  W.  Va.  146^  80  8.  H  141,  SI  Jj. 
B.  A.  (N.  S.)  877.  Witoesses  Kephart  and 
Parks  are  also  ^ctical,  ennmerdal  frIUt 
growos,  each  having  had  an  experience  of 
from  15  to  16  years,  and  were  therefore  quali- 
fied as  expert  witnesses,  and  the  qnestlons 
pn^ounded  to  tlmn  wwe  practically  the 
same  as  that  propounded  to  witness  Arnold. 
This  testimony  was  entirely  proper. 

[t]  As  the  measure  of  Its  damages  plalntlfl 
proved  the  acthal  number  of  trees  destroyed 
by  fire,  and  the  number  destroyed  by  digging 
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up  the  soil,  and  the  valae  of  each  apple  tree 
ao  destroyed,  also  the  valne  per  &cve  and  the 
acreage  of  soil  remored  from  off  the  coal,  and 
defendants  Insist  that  Uils  Is  not  the  correct 
measure  of  damages ;  that  the  correct  meas- 
ure Is  the  dlffeoreace  between  the  TOlne  of  the 
real  estate  Immediately  before  and  its  Talue 
Immediately  after  the  lnjur7.  While  such  Is 
generally  a  correct  rule,  nevertheleBs  the 
method  employed  by  plalntlCt  Is  also  permls- 
slblp,  and.  In  view  of  the  drcumatancea  of 
this  ca.se.  If  any  dliference^  Is  the  more  ao- 
cnrate  measure.  While  It  Is  tme  that  ah  rub- 
bery, shade  trees,  and  fmlt  trees,  growing  on 
the  land,  generally  have  no  commercial  value 
apart  from  the  land,'  It  Is  ncrertheless  true 
that  their  ralue  In  alta  1b  capaUe  of  ascer* 
tatnmoit  wiUi  reosonaUe  accuracy.  Fruit 
trees  hare  to  be  planted  and  cultivated  and 
allowed  to  grow  for  a  number  of  years  before 
tb^  b^in  to  bear  any  fruit,  and  it  is  pn^wr 
to  consider,  not  <mly  the  cost  of  replacing 
them,  but  also  the  length  and  loss  of  time  in 
doing  sa  Jt  would  require  5  or  0  years  to 
imxiuoe  otbier  trees  growing  In  the  same  con- 
dltlon  and  as  near  the  bearing  stage  as  those 
that  were  destroyed.  They  bad  an  actual 
ralue  in  place,  apart  from  any  ralue  toey 
may  have  added  to  the  land,  snd  In  fbat  ease 
plain  tur  had  the  right  to  recover  their  value, 
without  regard  to  the  diminished  valne  of 
the  land.  8  Sedgwick  on  Damages  (9th  Gd.) 
I  938,  and  numerous  cases  cited  in  nots;  4 
Sutherland  cn  Damages  (4tta  Bd.)  1 1060;  At- 
chison, Topeka  &  Santa  Ffi  By-  Ca  G«te, 
68  Kan.  281,  76  Pac  08,  1  Ann.  Oas.  812. 
TiOa  case  holds  lliat  in  tlie  case  of  damage 
for  destruetitm  of  fruit  trees  tbe  measure- 
ment d  dazDi^es  may  be  ascotained  by  ei- 
tlier  one  of  two  methods:  B^t,  their  ralne 
as  a  distinct  part  ct  tbe  land,  if  snseeptlUe 
of  su(di  measUTttnent;  and,  second,  the  Talue 
of  the  land  immediately  before  and  aftw 
th^  de^xuctlcm,  and  that  where  both  mtfb- 
ods  are  un^oyed  in  the  same  case  the  jury 
must  ascertain  the  damage  from  .aU  the  evi- 
dence. Tte  following  cases  are  also  in  point: 
Mitchell  V.  BlUingsley,  17  Ala.  891;  Montp 
gomery  r.  Lock^  72  Cal.  76,  13  Pac.  401; 
Hart  V.  C.  A  N.  W.  Ry.,  83  Neb.  652, 120  N.  W. 
176;  Lonlsrtlle  A  N.  R.  R.  v.  Beeler,  126  Ky. 
328,  103  S.  W.  300,  11 1*  R.  A.  (N.  S.)  930,  128 
Am.  St.  Rep.  291, 16  Ann.  Caa.  913;  Burdldc 
T.  0.,  M.  A  St  P.  Ry.,  87  Iowa,  381,  M  N. 
W.  439 :  Missouri,  K.  &  T.  Ry.  Ca  v.  Lycan, 
67  Kan.  035. 47  Pac.  S26. 

[3-1]  Tbe  nert  asdgnment  Is  the  rejecti(Mi 
of  the  testimony  of  Richard  Brydcm,  one  of 
tbe  defendants,  to  the  effect  ttiat  Barke  Ran- 
dalls, president  and  the  general  manager  of 
plaintiff  company,  had  agreed  with  him  as  to 
the  amount  of  recovery  plaintiff  should  be 
entitled  to  recover,  in  the  event  defendants 
Injured  plaintUTs  soil  and  fruit  trees  by 
stripping  the  surface  from  off  the  vein  of 
coaL  It  appears  from  the  testimony  of  this 
witness,  taken  out  of  tbe  presoice  of  tbe 
Jnry  and  Incorptnated  In  the  record,  that  Mr. 


Randalls  agreed  with  him  on  the  price  of  40 
cents  per  tree  for  all  apple  trees  destroyed 
In  that  manner,  and  on  $30  per  acre  for  the 
solL  He  says  he  had  several  conversations 
with  Mr.  Randalls  In  regard  to  the  macter, 
and  that  he  assured  blm  be  had  a  controlling 
Interest  In  the  plaintiff  company,  and  that 
what  he  did  in  that  respect  would  be  agree- 
able to  the  other  stockholders;  that  this  con- 
tract was  oral,  but  the  understanding  was 
that  Mr.  F.  C.  Reynolds,  now  deceased,  but 
who  was  then  attorney  for  both  parties, 
would  prepare  the  papers  to  be  signed,  but 
this  was  not  done,  tbe  reason  therefor  not 
appearing.  It  Is  admitted  that  Mr.  Randalls 
is  the  president  and  general  manager  of 
plaintiff.  Counsel  Insists  that  this  testimony 
was  properly  rejected:  First  because  it  tend- 
ed to  prove  an  incompleted  agreement;  sec- 
ond, because  It  showed  that  tbe  agreement,  it 
made,  r^ted  to  the  corpus  the  realty,  and 
plaintiff's  general  manager  bad  no  power  to 
make  sndi  an  agreaoent,  onless  authorized 
by  tbe  board  of  directors  to  do  so^  and  no 
SntdL  authority  was  shown;  and,  tblrd,  be- 
cause witness  admitted  some  ii£  the  omvOTsa- 
tiaaa,  were  bad  In  tbe  presence  of  one  Thomas 
Devlne  and  H.  P.  Bryd<«,  neither  ot  whom 
was  (rffered  as  a  witness  In  refSraice  thereto. 
Mr.  Randalls  bad  acquired  tltls  to  the  snr* 
face  ot  the  land,  and  made  a  conveyance 
thweof  to  tbe  plaintiff  company.  A  copy  of 
tbe  deed  to  ^talntltt  was  exhibited  in  eri- 
d«ic6,  from  which  the  following  danse  is 
here  copied: 

"Reserving  and  excepting  from  this  convey- 
ance all  ooal,  lead.  Iron  ami  other  minerals 
that  may  be  nndariying  tibe  aaid  land,  together 
with  the  right  at  any  time  to  mine  and  remove 
from  beneath  aaid  land  in  any  manner  as  will 
be  conridered  least  Ininrious  to  the  surface 
thereof,  all  such  minerals  and  the  right  of  In- 
gress and  egress  for  tracks  and  tramways  and 
other  ri^ts  of  way  necessary  and  requisite  to 
properly  mine  and  remove  all  the  minerals  here- 
by reserved,  bnt  such  mining  operations  to  be 
carried  on  so  as  not  to  unnecessarily  IntMfere 
with  the  use  <tf  said  land  tat  fianning  purposes, 
bnt  a  right  ol  action  fbr  damages  shall  not  ac- 
crue because  of  Itajnxy  to  tJu  sor&ce  of  said 
land  caused  by  the  removal  of  any  or  all  of 
said  minerala" 

^e  rejected  evidence  should  hare  been  al- 
lowed to  go  to  the  Jury.  Although  Mr.  Ran- 
dalla  d»led  making  any  sudi  agreement,  tbe 
credibility  of  the  witnesses  was  a  Jury  ques- 
tion. The  rejected  testimony,  if  believed  by 
the  Jury,  would  have  materially  reduced  the 
amount  of  damages  which  plaintiff  was  en- 
titled to  recover. 

As  general  manager,  Mr.  Randalls  had  im- 
plied authority  to  bind  his  company  by  mxth 
an  agreement,  for  he  was  its  general  agent 
Its  deed  for  tbe  surface  tihowed  that  the  title 
to  the  minerals^  together  with  the  necessary 
mining  rights,  belonged  to  another,  and  that 
tbe  ivobablllty  of  injury  to  tbe  surface  In  the 
ronoval  of  tbB  coal      wbatev^  means  str 
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meOiod  employed  was  a  matter  In  ccmtempla- 
tion,  and  the  deed  i^oTlded  that  the  mining 
was  to  be  carried  on  In  a  manner  least  in- 
jurious to  the  snrface;  hence  the  gweral 
manager,  by  virtue  of  his  implied  authority, 
could  agree  with  defendant  as  to  the  manner 
of  mining  whidi  he  thought  would  be  least 
injurious  to  the  surftice.  Such  authority  Is 
within  the  scope  of  bis  duties  aa  plalnUfTs 
general  manager,  and  thea^fore  its  g^eral 
agent.  1  dark  and  Skyles  on  Agency,  pp. 
470,  471 ;  Fruit  Dispatch  Co.  t.  BlUs,  70  W. 
Va.  52,  83  S.  B.  187;  Prodncers*  Coal  Ca  t. 
Hlfflin  Coal  Mining  Oo.,  82  W.  Va.  Sll,  86  S. 
Bl.  948;  Brace  v.  Northern  Pac  Ry.  Co.,  63 
Wash.  417,  lie  Pac.  841,  38  I*  R.  A.  (N.  S.) 
1135.  and  cases  dted  in  not& 

It  was  not  necessary  that  tbe  agreement 
should  have  bem  in  writing  and  signed  In 
order  to  be  binding.  Notwithstanding  the 
witness  says  It  was  to  be  reduced  to  writing 
nerertheleBs  he  says  they  had  agreed  on  all 
the  matters  to  be  put  in  the  writing,  and  be 
acted  on  that  agreemoit  In  good  falUi.  mis 
is  exuHiKb  to  diow  an  agreement  It  was  not 
mx3i  an  t^creemeait  as  Qie  law  requires  to  be 
in  writing  in  m6ae  to  make  It  enforceable. 

niat  defendant  did  not  otter  to  prore  the 
agreement  by  other  wltneaeea  who  heard 
some  of  the  conTersationa  Is  no  excuse  for 
rejecting  the  testtancmy  of  Brydon  In  respect 
to  it  Ooonsd  InsIstB  fiiat  defendant  was  not 
prejudiced  by  the  endnsion  aC  the  testimony. 
It  must  be  presomed  tiiat  he  was  predndiced, 
for  the  Jury  are  the  only  Judges  of  the  weight 
and  value  of  conflicting  testtmcMiy.  Because, 
in  a  trial  bj  Jury,  the  court  can  decide  only 
on  tiie  admisslMllty  of  testimony,  leaving  the 
Jury  to  determine  its  valuer  It  necessarily 
follows  that  tbe  party,  whoee  evidence  has 
been  Improperly  rejected,  as  well  as  a  party 
against  whom  izrelerant  testimony  has  been 
admitted,  la  ^wnmed  to  have  beoi  tibereby 
preJtuUced.  It  is  proven  and  not  dlq^uted 
that  12S  apple  trees  were  destroyed  by  being 
covered  up  and  brOten  down  Ij  removii^  the 
surface  from  off  the  coal,  and  that  about 
two  acres  of  the  surface  were  ther*y  ren- 
dered unfit  tor  agricnltuial  purposes,  and 
pLalntilFs  evince  tends  to  prove  the  value 
of  the  trees  destroyed,  whether  nei^igently  by 
fire,  or  wrongfully  by  removing  the  surface, 
was  at  least  H  aplec^  whereas  the  rejected 
testlnuHiy  tends  to  prove  that  40  cents 
eadi  was  the  price  i^^eed  m  tm  tbe  trees 
destn^ed  by  removal  of  the  soU,  so  that  the 
exduded  evidoice  may  have  greatly  reduced 
plaintiff's  damages,  if  it  had  been  allowed  to 
go  to  the  Jury.  WbUe  plaintiff's  .deed  inro- 
Tides  that  no  il^t  of  action  shall  accrue  to 
It  for  damages  on  account  of  injury  to  the 
snrfftoe  of  tbe  land,  caused  by  tbe  r«iu>val 
<a  any  or  all  <tf  the  minerals,  still  the  re> 
Jected  testimony  shows  that  |80  per  acre  for 
the  Burfoce  was  the  price  agreed  on  as  the 
damage  thereto,  and  thrae  appears  to  be  no 
controveny  aa  to  that;  that  is  all  plaintiff 


chained  for  damage  to  the  snrface  in  its  bill 
of  particulars.  That  provision  of  the  deed, 
read  In  connectlcm  with  the  other,  providing 
that  tbe  mining  was  to  be  carried  on  in  a 
manner  'least  injurious  to  the  8urfa.ce," 
shows  that  the  method  of  mining  the  coal, 
^ther  In  the  ordinary  way  of  taking  it  out 
from  undo-neath  the  surface,  or  by  strii^lng 
the  surface,  was  a  questlim  which  the  parties 
interested  in  the  surface  and  In  the  minerals, 
reepectlvely,  could  thereafter  determine  by 
agre^ent 

[I]  Refusal  to  permit  tbe  Jury  to  view  the 
premises  shows  no  abuse  ol  Judicial  discre- 
tion, and  hence  no  cause  for  reversal.  Davis 
V.  TeleiAone  Co.,  63  W.  Va.  616.  46  S.  B,  926, 
and  State  v.  Lemon,  99  S.  R  263. 

[7]  It  iM  insisted  t&at  plaintiff  has  failed  to 
prove  the  origin  of  the  fire.  Defendants  em- 
ployed Brady  Bros.,  by  contract,  at  a  fixed 
price  per  ton,  to  mine  the  coal,  and  they 
operated  a  steam  shov^  for  the  purpose  of 
removing  the  surface.  Counsel  Insist  that  It 
does  not  appear  trom  the  evidence  whether 
the  sparks  causing  the  fire  were  generated  by 
the  statlCHiary  engine,  so  used,  or  by  the 
"dinkey"  aa^ne  used  by  deCeudanti*  onployes 
and  agents  in  hauling  tbe  coal,  that  the  fires 
were  as  Ukely  to  have  originated  from  the 
one  as  the  othor,  and  In  case  they  were  cans- 
ed  by  the  former  defendants  were  not  liable, 
and  that  the  evidence  left  the  matter  of  ori- 
gin of  the  fire  mer^  to  tbe  q>eculatloa  of 
the  Jury.  It  l8  unquestionably  true  that 
where  the  evidence  respecting  the  negligent 
aot  causing  an  Injury  Is  uncertain  as  to 
whethw  it  originated  trcnn  one  or  the  otiier 
of  two  sources,  fbr  one  of  wtaldi  wly  the  de- 
fendants are  responsible,  plaintiff  cannot  le- 
cover.  The  evidence  must  prove  the  negligent 
act  witli  reasonable  cotalnty  befbre  a  vwdict 
will  be  allowed  to  stand.  But  the  evidence 
does  make  it  reasonaUy  certain  in  this  ca8& 
The  fires  are  shown  to  have  occurred  in  July 
and  August  1917,  and  In  April,  1018,  and  it 
is  also  shown  that  the  "dtaikey"  engine^  at 
least  part  of  the  tlme^  ma  not  ivovided  with 
a  spark  arrester,  that  stmetimes,  eiv>e(dally 
when  polling  up  grad^  it  threw  oat  miaite  in 
great  volume;  that  on  one  or  ttn  occasions 
fire  in  tiieozchanl  was  observed  to  start  wlthr 
In  10  or  16  minutes  after  the  tfiglne  had  pass- 
ed by  the  places  and  on  another  oocaslim. 
when  It  was  vary  dry  and  the  wind  was  Uow- 
Ing  from  the  "dinkey"  engine  toward  Hie 
orchard,  the  Are  was  discovered  Just  after 
It  passed.  Moreovw,  it  Is  shown  defendants 
maintained  a  signal  whereby  warning  was 
glvoi  to  the  men  woAlng  In  tike  min^  in 
wder  tor  them  to  assist  in  extlncnishlns 
fires.  On  the  other  band,  there  is  no  evidence 
tending  to  prove  that  the  stationary  engine 
emitted  quarks  In  dangerow  quantity,  or  that 
any  one  of  the  numerous  fires,  which  burned 
over  parts  of  plalntUTs  ordiazd,  actually 
originated  fnnn  the  stationary  engine,  al- 
though on  the  occasion  of  one  fire  at  least  It 
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does  appear  the  two  engines  were  eqaally 
distant  from  the  point  where  the  Are  started, 
but  In  opposite  directions  therefrom.  The 
qnestlrai  was  one  tor  the  jury,  and  we  think 
flie  OTldeDce  was  axSi  as  to  mable  them  to 
detramlne^  wtth  a  reasonable  degree  of  oer- 
taiutr,  Uut  fibe  flres  all  orlj^ted  from  the 
'Wnkey"  engine^  It  Is  soffident  to  mats  oat 
a  case  of  jn^na  fade  negligence,  shifting  the 
burdeD  to  defendant  to  overcc»ne  It  by  proof 
of  reasonable  dlUgenoe^  bat  ttils  defendant 
did  not  do. 

The  court  refnsed  to  permit  Richard  Bry- 
don  to  testis  as  to  what  Instnidions  he  gave 
to  the  men  in  his  empl<^  about  the  (^mtloa 
of  the  "dinkey"  engine.  The  record  riunre 
ibtAt  it  he  had  been  permitted  to  answw,  he 
would  bare  stated: 

"Hiat  the  employ^  were  instrocted  to  operate 
the  engine  in  a  careful  maimer,  having  due  re- 
gard to  accidents  Ijy  fire,  and  that  he  person- 
ally saw  that  said  Instructions  were  faithfully 
executed,  and  that  the  engfaie  waa  operated  in 
a  careful  and  proper  manner  so  aa  to  avoid  fire 
to  the  property  of  othexa.** 

Tb»  qnestlon  and  answer  were  properly  re- 
jected. The  Inatractions  to  his  employes 
were  not  proper  eridence,  unless  the  employ^B 
were  ahown  to  have  been  careful  in  carrying 
oat  lastmctltms.  The  mere  giving  of  In- 
stmctlons  to  their  sorrants  did  not  relieve 
defendants  from  llaUlUy.  They  had  a  right, 
ct  coarse  to  show  that  their  sorranta,  operat- 
ing the  ttigine,  were  competent  and  were  care- 
ful at  ttie  time,  and  that  a  leasmably  safe 
spark  arrester  was  used  on  It,  but  this  they 
did  not  attonpt  to  do,  only  in  tho  manner  In- 
dicated by  Qie  qoestlon.  It  does  not  appear 
that  If  witness  Brydon  had  been  permitted  to 
answer  he  wonld  have  said  he  prasonally  saw 
tlmt  the  oiglne  was  operated  in  "a  careful 
and  j/Topa  manner,  so  as  to  avoid  Are  to  the 
property  of  otbeon,*'  bat  that  part  of  his  an- 
swer was  not  reqvwslTe  to  the  qaeetioa,  and 
was  a  mm  eondaslon  of  law  and  evidence 
of  a  fact  What  was  a  careful  and  proper 
manner  to  opoate  tiie  engine  was  tb»  ques- 
ti<Hi  In  iBsne,  and  was  to  be  determined  fnxn 
the  Acts  by  the  jury.  The  operator  of  the 
engliie  at  any  of  the  times  the  flres  occurred 
was  not  examined  as  a  witness,  nor  la  his 
absence  accounted  for.  It  further  aiwears 
that  the  only  ground  for  witness  Brydon'a 
statement  that  the  raiglne  was  provided  with 
a  spark  arrester  is  that  he  ordered  one  and 
paid  the  bill  for  it  when  rendered ;  he  does 
not  say  that  he  saw  that  it  was  placed  in  the 
engine. 

The  evidence  of  Bushrod  Grimes,  who  ex- 
amined the  ground  In  the  orchard,  over  which 
the  Are  had  burned,  about  two  weeks  before 
the  trial  and  long  after  the  tires  had  occurred, 
was  properly  rejected.  The  fact  that  it  may 
then  bare  been  foU  of  brash,  logs,  and  rocks, 


and  in  a  vwy  dirty  condltim,  Is  not  erldeooB 
of  Its  condltbm  at  the  tim«  of  the  fircb 

13iree  Instructioas  were  given  by  plaintlfl 
of  iriiidi  defendants  complain.  Na  1«  al- 
thou^  inartlatlcally  drawn,  in  effect,  as  we 
Intapret  it;  UUs  the  jory  that  the  cnlgln  of 
the  flres  "may  be  established  by  drcumstan- 
tlal  oridrace  whldi  jnstifles  a  reasonable 
and  wdl-grounded  inference  that  the  same 
were  started  by  qpaxta  from  ttie  locomotive  of 
the  defbndanta,  and  rebuts  the  iwobabllity  of 
said  flres  having  originated  from  any  other 
souro&"  This  Is  the  usual  manner  ot  proving 
the  origin  of  such  flres,  for  it  is  hardly  ever 
the  case  that  an  eyowitness  can  be  produced 
who  saw  the  sparks  pass  from  the  snu^e- 
stadc  of  a  locomotive  engine  and  set  fire  to 
inflammable  material.  It  makes  a  prima 
fade  case  of  negligence^  to  diow  that  the 
engine  emitted  dangerous  qparka,  that  a  fire 
was  observed  to  be  burning  within  reach  of 
the  flying  sparks  a  short  time  after  the  en- 
gine passed,  and  that  there  was  no  other 
probeMe  source  of  the  origin  of  the  Are.  Ag- 
llcnby  V.  Norfolk  St  Westwn  By.  Co.,  80  W. 
Va.  687.  93  S.  B.  812;  McLaughlin  v.  Balti- 
more &  Ohio  K.  R.  Go,  76  W.  Ta.  287,  88  & 
B.  999. 

The  next  two  InstmctionB  are  so  itolnly 
correct  statements  of  the  law  api^lcable  to 
the  case  that  we  deem  It  unnecessary  to  in< 
cumber  the  record  with  a  discussion  of  them. 

Defendants^  Instruction  Na  1  was  pr(4>erly 
refused,  not  because  it  does  not  correctly 
state  the  law  as  to  how  the  prima  fade  neg- 
ligence may  be  rebutted,  but  because  there  Is 
no  evldoice  to  show  that  defendants'  oiglne, 
at  the  time  the  fire  escaped  from  It,  was  be- 
ing operated  In  a  careful  and  prud^t  man- 
ner. In  fact  there  is  no  evidence  to  show 
what  diaracter  of  servants  were  thai  in 
charge  of  It. 

Plaintiff's  seccmd  count  being  based  upon 
the  Injury  done,  not  oa  account  of  negligence, 
but  on  account  of  a  trespass  upon  its  land 
and  the  destruction  of  Its  trees  in  the  process 
of  mining,  about  whldi  there  seems  to  be  no 
controversy,  except  as  to  the  value  of  the 
trees.  It  had  a  right  to  a  verdict  In  any  event. 
The  court,  therefore,  properly  modified  de- 
fendants* instructions  4,  6,  and  7,'  bo  as  to 
limit  tlulr  apirilcatlon  to  the  first  count  of 
the  dedaratlon,  whldi  related  alone  to  the 
alleged  negligence. 

Their  No.  2  was  properly  rejected,  because 
the  prindple  therein  stated  was  fully  covered 
by  their  No.  7,  which  was  given  as  modified. 
Their  No.  3  was  mandatory  In  respect  to  the 
damages  dalmed  by  pluintlfr  for  the  destruc- 
tion of  its  trees  by  fire,  and.  In  view  of  the 
evidence,  was  properly  .rejected. 

On  account  of  the  error  committed  in  re- 
fusing to  admit  the  testimony  of  witness 
Richard  Brydon,  we  reverse  the  judgmoi^ 
and  remand  the  case  for  a  new  trial. 

Reversed  and  remanded. 
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TOHO  T.  THOMAS. 


(No.  8718.) 


(BiquoM  Oonrt  of  Anteala  of  Weat  Vlrghila. 
Feb.  17. 192a) 

(BvUalHU  ^  the  CovrL) 

Appeai.  awd  eobob  <8=>23— Whkeii  amouptt  in 
oortbovxrst  does  not  oxvb  appeluktx  ju- 
bi8diction  codbt  will  diskisa  on  own 

ICOTXON. 

When  It  fully  appears  from  the  record  that 
tiie  sum  or  valna  in  omtroverar  !•  i^ot  nffident 
in  amount  to  thla  oonrt  Jnriediction,  the 
court  will  of  iti  own  motion  diimin  the  writ 
(rf  oTor  or  ai^eal  bavlnf  be«i  Iminorldent- 
I7  awarded. 

Error  to  carcnlt  Ooort,  Wetxel  Ooniity. 

AjMaa  by  T.  Ot.  Tobo  against  Bfose  Thomas. 
Jndgment  for  plaintiff  befbre  a  Justtce^  and 
from  a  directed  verdict  for  defendant  on  a 
trial  de  novo  plaintiir  brings  error.  Writ  of 
error  dismlBBed. 

Tbayer  II.  Mclntire^  ct  New  ICartburille, 
for  plaintiff  In  error. 

M,  R.  MorrlB  and  Larrick  &  Lemon,  all  of 
New  Martinsville,  for  defendant  In  error. 

MTT.T<BR,  J.  The  subject  of  this  suit,  be* 
gun  before  a  Justice,  and  tried  de  novo  on  ap- 
peal In  the  dicuit  court,  was  an  alleged 
breadi  of  a  contract  between  plalntltT  and 
defendant  for  the  alleged  sale  and  purchase 
of  two  hundred  bushels  of  potatoes.  Plain- 
tiff obtained  Judgment  before  the  Justice  for 
fifty  dollars.  In  the  circuit  court,  after  plain- 
tiff had  introduced  all  his  evidence,  the  court, 
on  motion  ot  the  defendant,  struck  that  evi- 
dence out  and  directed  a  verdict  tot  defend- 
ant, npon  which  Qke  verdict  of  nil  capiat  was 
pronounced. 

The  only  contract  proven.  If  one  was  In 
fact  proven,  was  that  the  defwdant  agreed 
to  sell  and  deliver  to  the  plaintiff  two  hun- 
dred bushels  of  potatoes,  at  "reasonable  dig- 
ging time"  in  the  year  1917,  at  the  price  of 
elgh^  oeatB  per  bushel.  On  the  trial  plain- 
tiff proved  that  at  the  time  and  place  of  de- 
livery the  prevailing  price  of  potatoes  was 
$1.20  per  bni^el,  and  the  only  evldmoe  whidi 
tlie  Jury  could  have  considered  as  showing 
market  price  did  not  exceed  |1.2tfL  At  either 
price  Uie  damages  did  not  exceed  forty-flve 
cents  pcf  bushel,  and  the  total  amount  of 
damages  wonld  have  beoi  less  than  one  hun- 
dred dfdlars. 

The  first  duty  ct  this  court,  on  writ  of  er- 
ror or  aiNieal,  is  to  test  its  JnrisdictUui,  by 
the  sum  or  value  In  controversy.  In  the  rec- 
ord we  find  want  of  Jnrlsdictloo  In  fbiB  ooortp 
because  the  sum  or  value  In  oomtroveray  does 
not  exceed  csie  hundred  dollars;  and  bdng 
without  Jurlsdictloa,  we  must  decline  to  take 
Jozlsdlctlon.  The  writ  c£  error  having  be^ 


improvldaiUy  awarded,  must  be  dismissed. 
Dickinson  v.  Mankhi,  61  Wl  Va.  429,  S6  S.  E. 
824;  Oppenbeimer  v.  Triple-State  Natural 
Gas  &  OU  Company,  02  W.  Va.  112,  67  a  E. 
271. 


(85  W.  Vr.  604) 

OOZ  T.  DAVIS  et  aL   (No.  3889;) 

(Supreme  Goart  of  AkwsIs  of  West  ^rgtnla. 
Feb.  17,  1920.) 

(Syttahiu  bv  the  OimrQ 
L  Contracts  <s=>79  —  GRAxuiToua  exa vices 

MOT  SnmoiKNT  CONSIDERATION  VOS  SOBSI- 
QtTKNT  PBOUXBK  TO  PAT  THXaBFOB. 

Services  rendered  and  benefits  conferred 
gratuitously  do  not  constitute  a  sufficient  cod- 
sideratlon  for  a  subsequent  promise  to  pay  there- 
for, whether  such  promise  be  merely  verbsl  or 
written. 

2.  Contracts  «=>76  —  No  obligation  fob 

OXATUITOUS  SEBVICES  WITHOUT  AN  ANTECED- 
ENT OB  C0NTBMP0BANEOU8  PBOIOSS  UNDXB 
WmCH  THX  SEBVIOBS  WSBB  BBNDBBBD. 
Services  rendered  and  benefit*  conferred, 
under  circumstances  rendering  lack  of  ezpecta- 
tlon  to  be  eompensated  Aerefor  highly  probaUe, 
impose  no  obUgation  to  make  such  oompensa- 
ttoD,  in  the  absence  ot  pnxtf  of  sn  antecedent 
or  contemporaneous   intHnise  thereof,  under 
which  the  eerriees  were  rendered  or  the  bene- 
fits conferred. 

8.  CoNTBACrS  «=>76— WOBX  AND  LAB  OK  ^» 

6— PatnaaB  to  pat  won  boabo  ahd  a  btobb 
aooouht  IS  vat  ncPLno  bxtwebn  olobelt 

BELATED  VAHILIBS;  WBITTEN  PBOIUSX  BT 
OWNBB  or  BKALTZ  TO  PAT  ONE  BSNSniXD 
BT  ITB  USE  rOB  BTOBE  ACCOUNT  MADE  AT  END 
OV  THXIB  BBUnOR  IB  WXIHOUT  OONBIDKRA- 
TIOH. 

The  law  raises  no  implied  promise  to  pay 
for  board  and  a  small  amount  of  merchandise^ 
or  either  at  tiiem,  in  the  ease  of  resldenoe  of 
two  closely  related  families,  in  a  dwdling  house 
owned  by  the  head  of  one  of  them,  wUle  the 
head  of  the  other  conducts  a  mercantile  busi- 
ness in  another  building  also  owned  by  the 
former,  no  rent  being  paid  in  either  case,  ant) 
there  is  a  general  mingling  of  services  and  ben- 
efits between  the  two  families,  In  both  the  hom» 
and  the  business,  in  the  absence  of  proof  of 
any  antecedent  or  contemporaneous  agreemenU 
intent^  mr  purpose  to  have  an  aeeonnting  be- 
tween the  purt^;  and  a  written  promise  by 
the  owner  ot  the  real  estate  to  pay  to  the 
other  party  compensation  for  board  and  a  store 
account,  made  at  the  tmnioation  of  the  rela- 
tion between  them,  is  voU  for  lack  of  eonrider- 
atlon. 

.^veal  from  (Xrcnlt  Court,  OUrner  Ooonty. 

Bill  to  enfbrca  vendor's  llei  by  D.  K.  Oox 
against  D.  Davis  and  otliera.  From  a  de- 
cree dlsmlaalng  the  biU,  plaintiff  appeals;  P. 
U  Davla  b^ng  ac^  appellee.  Reveraed,  and. 
decree  entered  for  plaintiff,  and  the  cause 
remanded. 


•For  ether  ewM  see  ■ame  tepla  and  KOT-HIIlCBKa  la  all  Ker-Nnmbered  DlgesU  ajidjndazes 

Digitized  by 


yLiOOgle 


OOZ  T.  DAYIB 

(Ul  8.B.> 


237 


J.  Bamsey,  of  West  Unloo,  and  O.  M.  Bm- 
nett,  of  Ol^TlUe.  for  anteUant. 

R.  F.  Kidd  and  Lb  H.  Barnett  bofli  of 
QlenTlUe,  for  ai^)ellee. 

POFFENBABQGB,  J.  The  decree  now  nn- 
der  review  dismissed  a  tdll  filed  for  enforce- 
ment of  a  Tender's  lien ;  tbe  debtor  having 
denied  UabUity  for  the  debt  and  right  In  the 
creditor  to  sell  the  pnq>ert7  for  Batisf action 
thereof. 

The  defense  is  founded  upon  a  claim  or 
contention  in  tbe  nature  of  a  d^easance ;  It 
being  Insisted  that  the  note  aecnred  by  the 
Uen  vna  never  to  be  paid,  but  was  to  be 
satisfied  or  defeated  by  a  paper  executed  by 
tbe  payee  thereof,  shortly  before  Its  date^  by 
which  she  agreed  that  a  board  bill  and  store 
■account,  aggregating  a  sum  equal  to  the  note^ 
should  be  set  off  against  it  Regarding  the 
two  transactions,  execution  of  this  paper  and 
of  the  note  and  deed,  as  constituent  elements 
of  a  single  larger  one,  the  trial  court  sus- 
tained the  contention  of  the  defaklanta 

This  suit  was  brooslit  by  the  assignee  of 
the  note,  and  he  Unk  it  about  tm  months 
after  the  date  of  its  matuii^.  Xfo  bron^t 
bis  suit  against  the  assignor  as  well  as  the 
maker  of  the  note  and  grantee  In  the  deed, 
fRie  latter  dlsdalms  any  Interest  in  the  prop- 
er^ as  well  as  ultimate  UaUUty  for  the  debt. 
In  the  entire  transactfon  he  dalms  to  have 
r^resented  bis  brother,  who  is  the  son-in- 
law  of  the  payee,  although  he  took  tbe  con- 
veyance of  the  property  and  executed  the 
note  In  his  own  name. 

The  properly  Is  a  piece  of  land  containing 
U  acres  and  sltnated  at  Oax*s  Mills,  in  Gil- 
mer county.  At  and  befwe  the  data  of  the 
note  and  deed  a  dwelling  house  apd  a  store 
bnUding  stood  on  It  In  October,  190S,  Marr 
A.  Vficholsont  the  payee  of  the  note,  pordtas- 
ed  it  tnm  Homw  Hason,  who  seons  then  to 
liave  been  eondueting  a  store  In  the  vton 
bnildli^  At  or  about  tb»  muob  time  her  son- 
in-law,  ZadE  Davis,  or  he  and  his  brother,  D. 
It.  Davis,  purchased  Sfason's  stock  <a  goods 
and  mercantile  business  and  thereafter  car- 
ried on  a  mercantile  bndness  In  that  build- 
ing. Jnst  prior  to  these  transactionB  Mary 
A.  NldtolBon,  while  living  at  a  idaoe  called 
Back  Horn,  had  lost  her  house  and  furniture 
by  fire.  After  the  fire  she  and  her  family 
seem  to  have  Uved  for  a  short  time  with 
Zack  Davis  on  Leading  creek.  Wbte  the 
Mason  property  was  purchased  by  her,  she 
and  Zack  both  mored  Into  the  bouse  iituated 
on  it,  with  their  fUnilles,  and  lived  there 
together  for  aboQt  el^t  months,  at  Ibe  expl- 
ratlon  of  which  period  Mrs.  Nicholson  con- 
▼CTed  the  ^Dperty  to  D.  U  DeTis  In  cmsid- 
entlon  of  91,000;  of  wMdi  960  was  paid  and 
tbe  balance  rqnresnted  by  four  notes,  tme 
tor  9100;  two  for  9280  each,  and  another  for 
#800^  secured  by  a  vendof's  lien  on  the  pnv- 


Davls  was  the  real  purchaser,  but  that  the 
transaction  was  put  in  the  name  of  D.  Ia 
Davis,  because  Mrs.  Nicholson's  husband 
would  not  join  her  In  a  deed  to  Zack,  and  al- 
so that  in  point  of  fact  the  purchase  money 
actually  to  be  paid  was  only  9700,  but  it  was 
necessary  to  make  It  appear  to  be  91.000  In 
order  to  secure  execution  of  the  deed  by  the 
husbfmd.  Hence  the  deed  recites  sucb  con- 
sideration, and  the  cash  payment  and  notes 
represent  it  Zack  Davis  claims  to  have 
obtained  from  Mrs.  Nicholson,  throng  A. 
S.  Jones,  an  Intermediary,  her  agreement  to 
allow  him  to  set  <rff  against  the  last  note 
$200  for  the  board  of  hers^  her  husband, 
and  two  daughters  while  they  lived  with  him 
and  his  wife  In  her  house  and  while  he  or 
he  and  his  brother  conducted  the  store  In 
her  btilldtag,  imying  no  r^t  and  a  store  bill 
for  goods  obtained  by  her  from  the  store 
during  the  same  period  of  tlma  niiat  agre^ 
ment  and  the  store  account  If  they  ever  ex- 
isted, were  both  destroyed  in  a  fire  which 
consumed  tbe  store.  Mrs.  Nicholson  and 
some  of  her  daughters  deny  execution  of  the 
paper  and  tbe  existence  of  any  liability  for 
board  and  the  alleged  store  account  or  either 
of  them. 

Zack  Davis  paid  the  cash  payment  and  the 
first  three  notes.  About  ten  months  after 
maturity  of  the  last  note  it  was  assigned  to 
D.  E.  Oox  for  value  and  without  notice  of 
any  dalm  of  an  equity  aaalnst  It  Some 
time  afterwards  there  was  correqwudmce 
betwe«i  Oox  and  D.  Z*  Davis,  according  to 
the  testlmcmy  of  tbib  former,  in  which  no  ob- 
jection wtiB  made  to  the  note^  othra  than  a 
Claim  of  credits.  None  of  that  correspond- 
ence could  be  produced,  however. 

[1-3]  Our  oondn^on  renders  Inquiry  as  to 
the  application  ot  many  of  the  le^  proposi- 
tions found  In  the  bri^  and  urged  at  the 
bar  nnnecessa^.  Improbability  of  any  pur* 
pose  on  the  part  of  Zack  Davis  to  charge  his 
mother^ln-law  for  tbe  board  of  herself  and 
her  family  or  for  goods  fnmldied  her  while 
they  lived  together  under  the  circumstances 
stated  puts  npm  him  the  burden  of  proof  of 
an  express  antecedent  or  contemporaneous 
promise  on  her  part  to  pay  therefw.  ^ni^ 
lived  together  as  one  family  in  her  house, 
and  he  conducted  bis  store  in  her  building. 
She  and  a  dan^ter  did  most  of  the  house- 
work, while  he  and  bis  wife  worked  in  the 
store.  One  of  Hie  daughters  also  worked  in 
the  stwe.  He  paid  no  house  rent  nor 
store  rent  Mrs.  Nicholson  and  her  dauj^- 
ten  say  she  owned  two  cows  yielding  the 
family  milk  and  bntter,  and  brought  with 
her  two  hogs  wMdh  were  killed  for  meat 
some  potatoes,  and  a  lot  of  torkeiys  whldi 
Zack  sold.  He  denies  that  she  famished  any 
of  the  food,  but  he  makes  no  denial  in  de- 
tail of  these  spedfle  diaqm  Under  the 
broad  generality  of  his  dttilal  be  could  admit 


•  erty.  The  thepry  of  the  deCwse  Is  that  Zadk  that  she  did  foznlah  this  propoly,  and  then 
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attempt  to  deny  receipt  of  any  b^eflt  from 
it.  The  fatal  defect  In  his  case  is  his  fail- 
ure to  prove  by  his  own  testimoay  or  other- 
wise that  the  benefits  received  by  his  moth- 
er-in-law under  this  family  arrangement 
were  bestowed  upon  her  under  any  promise 
by  ber  to  pay  for  tbem.  It  is  dlfflcnlt  to  con- 
ceive a  relation  much  doser  or  drcnmstances 
better  calculated  to  raise  an  Implication  of 
gratuitous  service  and  bestowal  of  benefits. 
There  was  a  complete  and  indiscriminate 
mingling  of  services  and  contributions  to 
family  support  and  a  business  undertaking, 
admittedly  without  any  char^  or  intent  to 
charge,  on  the  one  side,  and  without  evidence 
of  such  Intent,  on  the  other,  until  at  or  near 
the  termination  of  the  relation.  And  then 
the  demand,  if  any,  was  set  up  as  a  means 
of  effecting  a  purdiase  of  property  on  more 
fovorable  terms  than  Mrs.  Nicholson's  hus- 
band would  assent  to,  not  as  a  claim  or  de- 
mand based  upon  any  antecedent  purpose, 
intention,  or  agreement  The  time,  manner, 
and  purpose  of  the  assertion  of  these  claims 
are  almost  conclusive  evidence  In  themselves 
of  lack  of  original  Intention  to  assert  than. 
They  first  appear  in  the  effort  to  buy  the 
property,  niere  Is  not  a  partlde  of  evidence 
that  they  wexe  ever  mentioned  or  thought  of 
at  an  earlier  date.  Mrs.  Nicholson's  owner- 
ship of  the  residence  and  store  building  Is 
admitted.  It  is  also  admitted  that  no  rent 
was  paid.  Zack  endeavors  to  avoid  the  effect 
of  this  circumstance  by  the  claim  that  he 
was  to  have  the  store  building  and  the  two 
acres  of  ground  on  which  it  stood,  but  he 
nowhere  says  he  was  to  pay  for  them,  and, 
however  that  may  be,  he  neither  owned  It 
nor  paid  any  r&it  for  It  Nor  does  he  dis- 
dose  the  diaraeter  of  the  store  account  It 
may  have  represented  groceries  consumed  by 
the  family  of  six,  IncIuiUng  himself  and  his 
wif&  The  existence  of  any  charge  on  the 
books  against  Mrs.  mcholson  is  denied  by 
his  sister-in-law,  who  sajv  she  had  aooeos  to 
tbem  while  she  worked  In  the  store. 

FaUoie  to  overcome  the  legal  presump- 
tion against  the  existence  of  any  Indebted- 
ness from  the  payee  of  the  note  to  tlie  real 
promisor  arising  fcom  the  gj^yuinfftBnfffle  dlji- 
dosed  makes  the  written  agreement  relied 
apon,  if  any,  yiM.  and  unenforoeable  for  latft 
of  consideration.  A  written  promise  to  pay 
for  gratuitous  services,  or  to  repay  mon^ 
advanced  or  e^wnded  in  dlediarge  a  mor^ 
al  duty,  la  not  binding.  Sorice  so  rendered 
or  money  so  expended  otnutitutee  lio  valid 
consideration  for  the  promise.  The  law  rais- 
es no  promise  to  pay  In  such  cases.  Ooodi 
V.  Goodi,  70  W.  Ya.  88,  78  8.  B.  60,  87  !<.  B. 
A.  (N.  SJ  830;  Bflller  t.  MtiKaule^  06  N. 
T.  675,  47  Am.  Bep.  86;  lUtdierBQa  r.  Dosl- 
er,  7  J.  J.  Marah  (Ky.)  68.  22  Am.  Dec.  U6; 
Ooe  V.  Smltti,  1  Ind.  287;  Page,  Contracts,  i 
819;  EUlott,  Contracts^  |  8403. 


Upon  these  prlndples  and  condoslons,  the 
decree  complained  of  will  be  reversed,  a  de- 
cree entered  here  adjudicating  the  liability  of 
the  property  mentioned  and  described  In  the 
bill  and  proceedings  to  sale  for  payment  of 
the  debt  therein  mentioned,  and  the  cause  re- 
manded for  eiecutlcm  of  such  decree. 


(»  W.  Vs.  619) 

STATS  ex  reL  WILKES  INS.  AQENCT  v. 
DAMBON,  Judge,  et  al.    (Mo.  4029.) 

(Snprsms  Oowt  of  Appeals  of  West  Tliglnla. 

Fek  17,  1920.) 

(Bvltabm  hit  *^  Court.) 

1.  DiBKiBaAL  Ann  nonsoir  «s»4S(6)— Covsr 

ilXT  VAOATX  JUDOMSHT  AND  BBIlfSIATE 
CAUSE  OH  PATUirT  OT  00818. 

In  a  trial  by  jury,  after  plainrift  announos 
hla  case  dosed,  defendant's  counsel  requests  a 
peremptory  instruction  on  account  of  an  al- 
leeed  fatal  variance  in  the  evidence,  and.  npon 
the  court  signifying  his  intention  to  grant  the 
Instmctiui,  K^ntiifs  counsel  reanests  permis- 
sion to  be  alloiped  to  raopen  the  ease  for  tiie 
purpose  of  introducing  addltfonal  testimony  to 
orercome  the  variance,  and,  on  the  court's  re- 
fusal of  his  request  plaintiff  suffers  a  v(dnn- 
tary  judgment  of  nonsuit  which  the  court  im- 
mediately afterwards,  on  plaintiff's  motii(Hi,  seU 
aside  and  reinstates  the  cause  on  the  trial  dock- 
et on  plaintiff's  payment  of  costs,  over  objec- 
tion and  exception  of  defendant— Jield  not  to  be 
without'  jorisdiction  or  In  excess  of  the  court's 
legitimate  powers. 

2.  Dismissal  ard  hoksuit  4s»43(6>— Oh  ko- 
tlon  to  bxihstaix  oaubb  ooubx  hat  con- 

eiDEB  KVinsiTCII  HKABD  P&IOB  TO  JITDOIIXKT. 

In  determining  whether  or  not  there  Is  any 
merit  in  plaintiff's  motion,  the  court  may  con- 
sider tht  evidence  heard  oa  the  trial  Jut  prior 
to  its  judgmvit  of  nonsuit 
BUa,  J.,  dissenting. 

Original  prohibition  by  the  State  of  West 
Virginia,  on  relation  of  the  Wilkes  Insurance 
Agency,  against  James  Damron,  Judge  of  the 
Circuit  Court  of  Wytmilng  Clounty,  and  otb- 
era.  Writ  refused. 

A.  O.  Fox.  of  Bluefleld,  A.  A.  lillj.  of 
Charleetcm,  and  Sanders  ft  Crockett  of  Bloe- 
fleld,  for  relator. 

Hartl^  Sanders^  of  Princeton,  and  Dllloa 
&  NockoUa,  of  VayettevUlCk  for  re^mndoits. 

WTTJiTAMS,  P.  Petittmer  eeeks  Co  pro- 
hibit respondent  tlie  Judge  of  the  drcnlt 
court  of  Wyoming  county,  from  forthw  pro- 
ceeding in  an  action  brought  in  said  court 
by  the  Wyoming  PnnHTig  OoFnpany  against 
the  petltlooer  on  an  allied  oral  fire  in- 
surance contract  The  writ  is  sought  on  the 
alleged  ground  of  want  of  Jurlsdlctlwi  and 
excess  of  legitimate  powers,  which  consisted 
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In  reinstating  the  plaintiff's  cause  of  action 
Immediately  after  It  had  Tolnntarlly  suffered 
a  nonsuit,  without  requiring  It  to  show  any 
cause  for  such  rdnstatem^t.  It  appears 
from  the  petition  and  respondent's  answer 
that,  after  the  plaintiff  had  Introduced  Its 
evidence  and  announced  that  it  had  dosed 
Its  case,  defendant's  counsel  mored  the  court 
to  direct  a  verdict  for  the  defendant  on  the 
ground  of  a  fatal  variance  between  the  dec- 
laration and  proof.  The  court  having  sig- 
nified its  Intention  to  sustain  the  motion, 
plaintlCTs  counsel  asked  to  have  the  case  re- 
vpmei  and  that  it  be  allowed  to  introduce 
additional  evldoice  to  dear  vp  the  variance, 
which  permission  the  court  refused  to  grant 
after  the  case  liad  been  dosed.  Thereup<m 
plaintiff  suffered  a  voluntary  nonsuit,  and 
Immediately  thereafter  moved  the  court  to 
set  aside  the  Judgment  of  nonsuit  and  rein- 
state the  case  on  the  docket,  which  motlfm 
.  vas  granted,  over  the  objection  of  defendant, 
and  It  excepted.  QuotliMr  ttom  raqptmdent^s 
answer: 

court,  in  the  exercise  of  ite  due  ^ 
eretioD,  believed  tliat  it  would  be  fair  and  pro- 
mote justice  to  give  tlie  plaintiff  an  opportunity 
upon  another  trial  to  correct  said  variance 
proper  evidence,  and  titat  therefore  respondent 
was  of  the  opinion  tiiat  the  n<»isoit  shoold  be 
set  aside  and  the  case  reinstated  upon  the  con- 
ditioB  that  plaintiff  pay  the  coet  as  set  out  in 
the  order  of  the  coort  entered  therein.*' 

[1]  Petltloiier's  counsel  insist  tbat  the 
court  exceed  its  legitimate  powers^  that 
sectton  11,  ch.  127  (sec.  4842),  has  no  applica- 
tion in  such  a  caae,  and  that  there  was  no 
canae  shown  by  ^Intiff  in  support  of  its 
motton.  A  nonsuit  la  no  bar  to  the  canie  of 
action  and  the  matter  of  setting  it  aside  and 
reinstating  the  case  is  a  matter  within  the 
eonnd  dlacretlon  ot  th»  trial  court  But  conn< 
seS  insist  that  it  was  necessary  for  plaintiff 
to  flbow  good  cause  ther^or,  and  that  it  did 
not  do  to.  Tb»  retnstatonent  was  ordered 
ininiiedlatdy  after  the  court  bad  heard  plain- 
tiff's wltrauea*  rinsed  Ito  request  to  be  al- 
lowed to  Introduce  further  evidence  after  it 
had  closed  its  case,  and  all  these  matters  were 
fresh  in  tlie  mind  of  the  court  Upon  refleo 
tUn  the  court  may  have  condnded  that  In 
the  Interest  of  Justice,  It  should  have  allowed 
I^alntlff  to  hitroduce  Its  evidence  to  correct 
the  variance,  and  in  order  to  correct  as  far 
as  possible,  his  ruling  in  respect  thereto, 
prompted  by  a  desire  to  do  Justice  to  tbe 
parties,  as  Ills  answer  states^  he  acted  upon 
the  knowledge  which  he  bad  already  ob- 
tained from  tbe  testimony  of  witnesses  In  the 
triaL  He  had  u  right  to  act  upon  bis  knowl- 
edge thus  obtained,  and  It  does  not  aK>ear 
that  any  further  proof  was  necessary  as  a 
foundation  for  his  ruling.  We  cannot  see 
that  there  was  any  lack  of  Jurisdiction  or 
abuse  of  Judicial  power.  Hlggs  v.  Cunning- 
bam,  n  W.  Va.  674,  77  &  IL  278.  That 


is  authority  for  the  inroposition  that  the  trial 
court  is  vested  with  a  sound  discretion  in  the 
matter  of  reinstating  causes  which  have  been 
dismissed  for  failure  tQ  prosecute.  It  was 
reviewed  on  writ  of  error,  and  the  record 
showed  that  he  was  present  by  counsel  and 
suffered  a  dismissal  for  failure  to  reply  to  a 
plea  In  abatement  Ten  days  later,  at  the 
same  term,  he  appeared  and  moved  to  set 
aside  &e  Judgment  and  to  be  allowed  to 
plead.'  The  court  overruled  bis  motion  on 
the  ground  that  he  had  had  ample  time  and 
opportunity  to  plead  and  showed  no  cause  for 
hia  failure  to  do  so ;  In  other  words,  that  be 
had  shown  no  cause.  This  court  held  that 
although  section  11,  ch.  127.  Code,  applied, 
It  did  not  entitle  the  applicant  to  have  the 
dismissal  set  aside  as  a  matter  of  right  but 
the  court  could  exercise  Its  Judicial  discre- 
tion to  grant  or  refuse  the  motion,  as  might 
seem  to  It  Just  and  proper. 

[2]  Plaintiff  bad  a  ri&it  to  stiffer  a  nonsuit 
at  any  time  before  the  Jury  retired,  section 
11,  di.  ISl  (sec.  4920).  Code,  and  the  court 
during  the  term,  having  complete  control 
over  its  Judgments,  8  Encyc.  Dig.  Va.  and  W. 
Va.  611,  had  the  Inherent  power  to  set  it 
aside,  and  In  doing  so  conld  consider  the 
facta  disclosed  on  the  trial,  of  which  he  was 
already  advised.  In  determining  whether  or 
not  suffldent  cause  thecef6r  existed.  Whoi 
the  plaintiff  is  required  to  pay  the  costs,  as 
in  this  case^  and  the  defendant  suffers  no 
hardship,  it  would  seem  to  be  In  furtherance 
of  Justice  for  the  court  to  set  aside  a  Judg- 
ment cA  wmsnit. 

Writ  reCosed. 

BnSi.  J.  (diflsoitlnid.  I  cannot  agree 
wUh  the  cohdnirion  reodiea  by  the  majority 
In  this  eas&  Tbe  plalntifl.  after  a  full  trial 
of  tbe  issue,  upon  being  advised  by  tbe  court 
that  he  woidd  sustain  a  motion  to  direct  a 
verdict  for  the  defendant  took  a  voluntary 
nonsuit  Tliat  fids  was  his  rl^t  there  Is  no 
doubt  He  could  have  stood  on  the  case  made 
and  fvosecnted  a  wrltof  error  to  Oie  action  of 
the  court  In  directing  the  verdict  or  be  could 
takB  a  voluntary  nonsuit  as  he  did.  After 
this  nonsuit  was  taken,  there  was  no  case 
pending  In  the  court  Tbe  plaintiff  then 
moved  the  court  to  set  aside  the  order  of  non- 
suit This  motion  was  made  at  the  same 
term  of  court  at  which  the  nmsuit  was  tak- 
en, and  immediately  after  its  entry,  and  the 
court  without  having  anything  to  support 
the  motion,  set  aside  the  n^msult  and  rein- 
stated the  case.  My  contention  Is  that  thia 
was  a  dear  abuse  of  tbe  court's  powers.  I 
do  not  doubt  for  a  moment  but  that  the  court 
bad  power  to  set  aside  a  final  order  of  non- 
suit at  the  same  term  at  whldi  It  was  en- 
tered upon  a  showing  of  cause,  but  it  Is  Just 
like  any  other  final  order  in  a  caB&  It  can- 
not be  set  aside  pn^erly  unless  cause  be 
dkown  tturefor.   It  is  not  at  all  dlfferoit 
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tnm  any  other  final  Jadsnwnt  and  as  la 
bdd  in  Post  T.  Oarr,  42  W.  Ta.  72.  24  8.  a 
088,  the  advene  party  baa  an  interest  In  the 
judgment  of  the  court  finally  disposing  of 
the  caoae,  and  he  ta  entitled  to  have  mdi 
final  dlapoaltion  atand.  nnlees  canae  la  ahown 
for  aettbtg  It  aalda.  Bat  it  la  aald  tbat  tfaa 
iadga  In  Us  letom  rflfAles  Uiat  be  exerdaed 
Ua  discretion  by  considering  the  evidence 
heard  by  him  npon  the  trial  of  the  case.  He 
could  not  consider  anything  except  what  was 
offered  on  the  motion.  The  evidence  heard 
upon  the  trial  of  the  case  in  which  the  non- 
anit  was  taken,  and  which  was  off  the  docket 
of  the  court,  waa  no  more  a  part  of  the  rec- 
ord or  entitled  to  conaideratlcn  than  any  oth- 
er facts  whldi  might  be  within  tbe  knowl- 
edge of  the  court.  The  iwrtlei  were  entitled 
to  have  this  showing  made  up  (A  the  motion 
so  that  advantage  could  be  taken  of  the 
conrf  a  mUng,  and  If  he  smdsed  his  dis- 
cretion Improperly  the  same  could  be  re- 
viewed. 

In  Bedc  t.  Tb<nnpson,  SI  W.  Va.  46D,  7  S. 
IL  44T,  18  Am.  St  Bep.  870^  It  was  held  that, 
on  a  motion  to  set  adde  a  verdict  because  of 
ttie  Improper  constltntlCMi  of  the  Jury,  It 
must  appear  that  the  party  making  the  mo- 
tion was  prejndlced  thereby,  and  this  ahow- 
ing  of  prejudice  must  appear  from  the  evir 
dence  offered  on  the  moUtm,  and  Uiat  the 
conrt  could  not  confer  upon  this  motion  the 
evidence  introduced  upon  the  trial  of  the 
case.  We  approved  that  holding  In  Garrett 


V.  Pattnn,  81  W.  Ta.  771, 9B  8.  B.  487,  and  it 
occois  to  me  that  It  Is  entirely  omsiatait 
with  reason.  Our  holding  there  la  to  the 
effect  that  such  discretion  of  the  court  in  set- 
ting aside  an  order  finally  disposing  of  a 
case  is  reviewable.  How  can  it  be  reviewed 
under  the  drcumetances  in  this  case?  The 
matters  cimsidered  by  the  Judge  are  not  jiart 
of  the  record,  nor  can  they  be  made  part 
of  fbB  record.  It  la  Inynasliae  to  pnt  Into 
the  reccwd  his  mental  processes  resulting 
from  the  omslderatim  of  mattos  known  to 
him  from  pur^  .outside  sources,  so  Uut  the 
result  is  that,  instead  of  being  the  exercise 
ot  discretion,  the  circuit  Judge  is  permitted 
to  do  Jnst  as  he  pleases  upon  ttila  question 
becauae  there  la  no  way  In  the  world  to  re- 
view that  discretion,  and  it  has  alwaya  been 
my  view  that,  where  an  ofllcer  baa  0ie  pow« 
to  do  as  be  pleases  without  the  authority  la 
any  other  tribunal  to  review  his  action,  he 
la  exerdslng  arbitrary  power  instead  of 
Judicial  discretion.  In  the  case  of  Dllltm  v. 
Bare,  60  W.  Va.  488.  88  S.  SL  890.  we  held 
that,  while  ordinarily  this  court  would  not 
by  extraordinary  writ  Intnfere  with  the 
conduct  of  offlcera  wbm  ttie  action  smii^t 
to  be  controned  called  for  the  exercise  of 
their  discretion,  it  would  control  such  acttoa 
by  tlie  writ  of  mandamus  where  the  aame 
waa  performed  by  such  officer  wlth<»it  any 
basis  for  it.  In  other  words,  there  cannot 
be  the  exerdoe  of  discretion  unices  there  la 
something  upon  which  to  base  It. 
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PUKVIS  T.  CITT  OF  OCaiiUL  et  al. 
(No.  1413J 

(Supreme  Court  of  Georgia.    ITeb.  12,  1920.) 
(BvUabu*  by  a«  Courf.^ 

1.  OOHBTXTimONAL  LAW  4=»03(2),  Sl^PCTB- 
UC  POOZ,  ox  BIUJABD  BOOH  HAT  BB  STBICT- 
I.T  BBOtnATXD  DHDBB  THK  FOUCB  roWBB; 
state's  FOUCB  POWE^  HAT  BB  DELBOATBD 
TO  A  UTFBIOIFALITT. 

The  operation  of  a  pool  or  billiard  room 
for  public  entertainment  is  a  busineas  which, 
from  its  very  nature,  admits  of  strict  r^fula- 
tion  under  the  police  power.  Trammell  v.  Yan- 
ccy,  142  Ga.  663,  83  S,  E.  114;  TrammeU  t. 
Uome,  142  Ga.  602,  83  S.  E.  221;  Booth  t. 
Illinois.  184  U.  S.  426,  22  Sap.  425,  40 
U  Ed.  623;  Unrphy  t.  Oallforaia,  225  U.  S. 
(^23.  628i  82  Sup.  Ot  687,  60  L.  Bd.  1229, 
41  L.  R.  A.  (N.  8.)  16S. 

(a)  The  police  power  may  be  exercised  by  the 
Btate,  and  it  ia  now  settled  that  the  right  to 
exercise  it  may  be  delegated  by  the  state  to  a 
municipal  eorpuration  created  by.  the  state. 

2.  MUNIOXPAI.  OOBPOBATIOHB  4bb62&  —  OBDI- 
HANCE  BEOULATINa  BUSINESS  OB  TBADB 
MUST  BE  BEASONABLE. 

Where  a  municipality  is  authorized  to  reg- 
nlate  a  lawful  business,  trade,  or  profession 
under  the  police  power,  but  is  without  express 
charter  authority  to  proUbit  entirely  s^ch  bod- 
nen,  trade,  or  ptvimioa  within  the  dty,  an 
ordinance  enacted  in  pursuance  ot  the  power  to 
regulate  must  be  b  reaacwable  exercise  of  the 
power.  This  Is  true  where  die  power  is  eoa- 
fcrred  under  the  usnal  general  welfare  dause, 
and  where  it  is  conferred  expressly  and  the 
mode  of  its  exercise  is  not  prescribed.  Manor 
T.  Bainbridge,  136  Ga.  777,  71  S.  E.  UOl,  and 
cases  there  cited;  Outsinger  t.  Atlanta,  142 
Ga.  666,  666.  83  S.  R.  263,  L.  R.  A.  1915B, 
1097,  Ann.  Caa.  1916C,  280  ;  2  XHU,  Man.  Cor. 
(5th  Ed.)  i  000. 

8.  LiCEKSss  4=a6(14)  —  MmnoiPAz.  cobpoba- 

nONS  «=a»604(l)— GlTT  HAT  fbohibit  xebp- 

niQ  or  uinjoBHSD  pool  booh  and  icat  bb- 
quzbb  oxmio  or  bond  to  obsebtb  obdi- 

BAHCES  ABD  naniATIOKS. 

All  reasonable  relations  derigned  to  con- 
fine the  business  of  Iceeping  pool  rooms  for  pub* 
He  use  within  a  mnnicipality  to  responsible  per- 
sons of  good  character  are  valid.  To  that  end 
municii>al  authorities  may  regiilre,  as  a  con- 
dition precedent  to  one's  engaging  in  each  busi- 
ness: (1)  The  making  of  a  written  application 
and  the  granting  of  a  license  thereon;  (2)  the 
giving  of  a  solvent  bond,  conditi<aied  to  keep 
an  oriderly  house  w  room,  to  observe  the  ordi- 
nances of  die  dty  'and  tJis  regulations  pre- 
scribed for  such  business,  and  to  pay  all  finei 
imposed  for  the  violation  of  munlcdpal  authori- 
ties. Shurman  v.  Atlantm,  148  Qa.  1,  96  S.  E. 
688 ;  Campbell  v.  ThomasvIUe,  6  Ga.  App.  212, 
04  S.  E.  816  (5,  7). 

4.  Licenses  «=»38  —  MuinciPAi,rnK8  hat 

HARE  VIOLATION  Or  OBDINANCE  UHDEB 
WHICH  POOL  BOOH  IB  LICENSED  AN  IPSO 
TACTQ  BETOCATIOn  OP  THE  LICENSE. 

Mnnidpal  authorities  clothed  with  char» 
ter  power  may  provide  that  any  violation  of  the 
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ordinance  under  whldi  a  license  to  operate  ft 
pool  room  for  public  use  is  granted  shall  ipso 
facto  revtdie  the  license  to  conduct  such  bua- 
ness.  Properly  construed,  such  power  aathoria-' 
es  the  municipality  to  revoke  tiie  license  only 
for  canse.  Cassidy  v.  Macon,  133  Ga.  689,  66 
S.  E.  941  (2).  and  Shurman  v.  Atlanta,  sai^ 
and  Campbell  v.  ThomasvUle,  6  Oo.  App^  212, 
64  S.  10.816.. 

5.  H<HU[DATB  ^a4— Licenses  «=»7(9)  — Mu- 
nicipal C0BP0SATI0N8  <^63(1),  694{1),  625 
— SUNOAT  <&=>2— MUNIClPALITr  MAT  BE- 
QniRB  POOL  ROOMS  TO  BB  CLOSED  ON  DATS 
DE8IONATED  BT  HATOB  AND  COUNCIL,  AND 
MAT  PBOHIBIT  SALE  OP  HBBCHANDISE  IN 
POOL  BOOUS. 

A  municipality,  under  the  usual  genenU 
welfare  clause  of  its  charter,  may  provide  that 
pool  rooms  conducted  for  public  entertainment 
within  the  dty  dial!  not  be  kept  open  between 
the  hours  of  7  p.  m.  and  6  a.  m.,  or  on  Sundays 
or  holidays  or  "such  days  as  the  mayor  and 
council  shall  direct."  Morris  v.  Rome,  10  Ga. 
634;  Watson  v.  Thomson,  116  Ga.  646,  42  S. 
E.  747,  59  L.  R.  A.  602.  94  Am.  St.  Rep.  137 ; 
Campbell  v.  Thomasville,  supra.  If  the  mayor 
and  council  should  arbitrarily  enforce  sudi  pro- 
vision, the  courts  would  afford  a  remedy.  Yl<it 
Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064, 
SO  U  Ed.  220. 

(a)  A  provision  of  a  municipal  ordinance 
making  it  anlawful  for  any  person  to  sell,  or 
offer  for  sale,  any  article  of  merchandise  in  a 
pool  room,  or  to  carry  on  or  conduct  any  other 
bnsihees,  trade,  or  calling  at  such  place,  is  not 
an  unreasonable  exercise  of  the  police  power. 

(b)  A  license  (as  distii^ished  from  a  tax  for 
the  purpose  of  raising  revenue)  ot  on  t^e 
Srst  table,  $1<X>  on  the  second  table,  and  $75 
on  the  thUd  and  eadi  additional  table  kept  in 
a  pool  room  for  public  entertainment  is  prima 
fade  valid. 


6.  Municipal  oobpobations  4»>694(1}— Opeb- 
ation  of  biluabd  books  hat  bb  be8tbiot- 
bd  to  bba80nablb  tbebitmul  luutb. 

The  badness  of  conducting  potd  or  billiard 
rooms  for  public  entertainment  may,  under  the 
usual  general  welfare  dause  of  a  munidpal 
charter,  be  confined  to  reasonable  tenltiKial 
limits  within  the  municipality. 

7.  Municipal  cobfobations  4=>111(4),  626— > 
Obdxnahcb  pbovision  bbstbiotino  bil- 
liabd  boohs  to  unatailablb  locatiokb 

UNBBABONABLB,  but  HELD  NOT  TO  TITIATB 
BNTIBE  OBDINANOE. 

The  general  welfare  dause  of  the  charter 
of  the  city  of  Ocilla  provides  that  "the  mayor 
and  aldermen  of  said  dty  shall  have  full  power 
and  authority  to  pass  or  enact  all  ordinances 
or  by-laws  •  '  •  •  for  the  prevention  of  dis- 
orderly or  immoral  conduct,  and  conduct  liable 
to  destroy  the  peace  and  tranqoilit?  of  any 
citizen  thereof,  or  a  sttjoumer  therdn,  and  every 
otlwr  by-law,  resoluticm  and  ordinance  that  may 
seem  necessary  and  proper  for  the  eecorlty  of  the 
peace,  health,  order  and  good  government  of 
said  dty."  Acts  1902,  p.  526,  S  86.  SecUon  42 
of  the  charter  (page  C^)  cODfers  upon  the  mn- 
nidpal anthorities  the  power  to  "tax  and  li- 
cense billiard  and  pod  tables,  *  *  *  any  per* 
son  or  persons  doing  a  broken^  business,  or 
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pawslnvken  ia  said  dt7.  *  *  *  or  any  otli> 
er  bosbiesi,  trade,  or  profession  carried  ra  In 
■aid  city  of  Ocilla,  and  they  shall  pass  all  or- 
dinances necessary  to  carry  into  effect  this 
section."  Section  28  of  the  charter  (page  K35) 
confers  upon  the  municipal  authorities  the  pow- 
er to  "revoke  at  any  time  any  license  that  may 
be  granted  by  their  authority,  for  the  violations 
of  the  ordinances,  rules  and  regulations  graot- 
Ing  the  same,  or  when  It  shall  to  them  appear 
that  it  is  to  the  best  interest  of  the  city  to  do 
80."  Under  such  eharter  provisions  die  dty 
has  tile  power  to  license  and  regnlate  pool  or 
billiard  rooms  kept  for  public  entertainment 
with  the  city;  and,  applying  the  prindples 
stated  in  the  foregoing  beadnotes,  none  of  the 
provisions  of  the  pool  room  ordinance  enacted 
by  the  mayor  and  council  of  Ocilla  appear  to 
be  unreasonable,  except  the  provision  confining 
the  operation  of  pool  roouiB  to  certain  designated 
portions  of  tifo  named  streets  within  the  city. 
The  limitations  prescribed  hr  tJie  wdinance  are, 
under  all  the  facts  appearing  in  tbe  record,  an- 
reasraable. 

(a)  The  provision  of  the  ordinance  restricting 
the  territory  In  whidi  pool  rooms  may  be  con- 
dncted  within  the  city,  and  which  we  have  held 
to  be  unreasonable,  Is  not  such  a  vital  part  of 
the  ordinance,  and  is  not  so  interwoven  in  the 
whole  le^ative  scheme,  as  to  render  the  en- 
tire ordinance  void. 

8.  Intoxioating  uquobb  «s9ll— Mdnioifai. 

OOEPOUTZOnS  4=9111(4)— LlOKHSINO  OBDI- 

hahoe  PBfffliBixme  sals  of  uqaon  fbo- 

HIBXIBD  BT  OXIIBBU.  UW  IB  IHVAUD. 

Under  the  general  law  of  this  state,  tlie 
sate  of  "all  liqnors  and  bevertge*  or  drinks  nuule 
In  imitation  of  or  intended  as  a  sabatitate  for 
beer,  al^  wine  or  whisky,  or  other  alcoholic 
or  spirituous,  vlnons,  or  matt  liquors,  includ- 
ing those  liquors  and  beverages  commonly 
known  and  called  near  beer,"  is  prc^ibited. 
Acts  1916  (Ex.  Sess.)  pp.  77,  80,  |  1.  Sec- 
tion 3  of  the  act  iust  cited  provides  that  "it 
shall  not  be  lawfnl  or  anthorhed  for  the  state 
or  any  county  or  municipality  therein,  to  li- 
cense within  this  state,  tiie  tale,  dealing  in, 
or  furnishing  of  any  of  said  prohibited  liquors 
or  beverages,  including  imitations  of  or  sob- 
stitntes  therefor."  The  ordinance  enacted  by 
the  mayor  and  council  of  the  dty  of  Ocilla,  fix- 
ing a  Ucense  or  tax  of  fSOO  on  all  dealers  In 
"near  beer  or  any  other  imitation  of  beer, 
dder,  apple  juice,  or  any  imitation  of  cider, 
or  any  nonalcoholic  drink  which  is  an  imitation 
of  an  alcohdic  drink,**  Is  void  and  nnenforcea- 
Ue,  because  the  sale  of  such  beverages  is  pro- 
hibited by  the  general  law  of  ^e  state. 

(a)  While  the  sale  of  dder  and  apple  juice  Is 
not  prohibited  by  the  general  law  of  the  state, 
this  court  will  not  presume  that  the  munidpal 
authorities  intended  to  exact  a  tax  of  $300  of 
dealers  in  cider  and  apple  Juice  alone.  The  in- 
valid part  of  the  ordinance  is  therefore  so  inter- 
wove with  the  valid  as  to  destroy  the  whole 
munidpal  legislative  scheme. 

9.  Injunction  «=»105(2)— Fautb  bkld  with- 
in BXCEFTIOH  10  BUZJ)  THAT  ■QtJITT  WILL 
NOT  ENJOm  THBUTBKXD  ORZMIHJU.  FBOBB* 

CUTION. 

On  its  facts  this  case  is  not  within  the  gen- 
eral rule  that  courts  of  equity  will  not  enjdn 


fJireatened  criminal  prosecutions*  bnt  It  falls 
witUn  the  exception  thereto.  See  Carsr  t.  At- 
lanta. 143  Ga.  192,  84  8.  E.  456,  Zi.  R.  A. 
1915D,  684,  Ann.  Oas.  1916E,  1151 ;  Baldwin  v. 
Atianta.  147  Ga.  28,  92  8.  B.  6Sa 

Error  from  Superior  Ooort,  Inrln  Ooanty; 
R.  Bve,  Judges 

Suit  for  Injunction  by  Jacob  Purvis  against 
the  Olty  of  Ocilla  and  otbers.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Be- 
veraed  In  part,  and  affirmed  in  part. 

H.  E.  Oxford  and  Quincey  &  Rice,  all  ol 
Ocilla,  for  plaintiff  in  error. 

Rogers  &  Rogers  and  Philip  Newbem,  all 
of  OdUa,  for  def^dants  in  error. 

GEORQE,  J.  [1-1]  Wltli  tbe  ezceptioa  oC 
the  rullnc  made  In  the  sevraitb  headnote,  to 
the  effect  that  the  proTlslcm  of  the  po<d  room 
ordinance  deeigned  to  restrict  the  c^eratlon 
of  pool  loomB  for  public  aitertalBmeait  to  de- 
fined areas  within  tlie  dty  Is  nnreaeonable, 
none  of  the  foregoing  mllngB  require  dlscna- 
ston.  Tbe  Legislature  may  confer  upon  mu- 
nidpal anthorltieB  the  itower  to  prohibit  out- 
right the  keeping  of  pool  rooms  for  public 
use  within  Oie  Umlts  of  the  dty.  Trammdl 
T.  Rome,  142  Ga.  602,  88  S.  B.  im.  And  this 
is  true  althou^  the  Legislature  may  have 
Imposed  a  license  or  tax  (for  the  purpose  <tf 
raising  revenue^  upon  the  bnsiiiesB  of  keep- 
ing pool  rooms  for  public  use.  Ads  1018,  pp. 
48-49,  I  2,  subd.  22.  But,  In  the  absence  of 
express  l^lslailTe  authority,  the  muiil<^ial 
authorities  cannot,  under  the  decisions  of 
this  court,  prohibit  the  keying  of  public  pool 
rooms  within  the  munldpality;  and  this  is 
true  alttioui^  the  diarter,  in  addition  to  the 
general  wdfare  ciauae,  contains  a  prorlsiai 
expressly  anthwlEtng  the  authorities  to  li- 
cense or  tax  pool  rooms.  Under  tlie  rule 
recognised  in  this  state  the  autiiority  to  li- 
cense and  regulate  does  not  imply  the  power 
to  prohibit,  bnt  rather  implies  that  the  trasl- 
nees  Is  to  be  allowed  to  ctnitlnue  under  such 
reasonable  regulations  as  the  snthoxlUes 
may  adopt  See  Sanders  t.  OonmilsBtoiieis 
of  Butier,  30  Ga.  679;  GUham  t.  Wdls,  04 
Ga.  192;  Watscai  t.  QSiomson,  116  Ga.  S46, 
42  S.  B.  747,  08  14.  R.  A.  602,  94  Am.  St  Rep. 
137;  ma&r  r.  Sbropsblre,  124  Ga.  829,  63 
8.  E.  836.  4  Ann.  Obs.  574.  Keeping  In  view 
the  foregoing,  we  will  considfa  only  tbe  un- 
disputed ^ts  in  this  case.  On  February  7, 
1919,  the  mayor  and  council  of  Ocilla  enact- 
ed an  ordinance  requlrii^  the  paym^t  of  a 
llomse  of  $1,000  on  eadi  billiard  or  pool 
table  kept  for  public  use  within  the  dty. 
This  ordinance  expressly  provided  that  no 
pool  room  should  be  allowed  oa  Fourth 
street  The  plaintiff  was  ttten  conductiiig  a 
pool  room  on  Cherry  street  In  tbe  dty  of 
Ocilla.  The  ordinance  permitted  the  ke^ 
Ing  of  the  pool  room  on  C<herry  street  Th« 
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plaintiff  filed  a  petition  for  injunction 
against  tbe  enforcement  of  tbe  ordinance, 
Qpon  the  groond  that  the  license  required  of 
Jdm  was  nnreasonable,  oppresedve,  and  pro- 
blUtory.  A  temporary  res  training  order  was 
granted,  and  the  (dty  was  required  to  atunr 
cause  why  the  order  should  not  be  made  per^ 
manent  B^ore  the  Interlocutoiy  hearing 
and  on  February  21,  1919,  the  mayor  and 
council  repealed  the  ordinance  and  enacted 
a  new  cffdinance,  under  the  piovlalons  of 
whldi  every  beeper  of  a  potA  room  was  re- 
qoired  to  pay  a  license  of  ¥350  on  the  first, 
$250  on  the  second,  and  flOO  on  the  third 
and  each  additional  table.  The  new  ordi- 
nance expressly  provided  that  no  person 
should  be  allowed  or  permitted  to  conduct  a 
pool  or  billiard  room -except  on  Fourth  street 
(between  Beach  street  and  the  Seaboard  Air 
Line  Railway,  approximately  1^  blo<^) 
and  on  Irwlu  avenue  (between  Third  and 
Fifth  streets).  The  plalnttff  filed  an  ancil- 
lary petition  for  Injunction  against  the  en- 
forcement of  the  new  ordinance,  upon  the 
ground  set  forth  In  his  original  petition,  and 
upon  the  further  ground  that  the  provision 
restricting  tbe  locality  within  which  pool 
rooms  might  be  operated  in  the  dty  was  al- 
so unreasonable,  unjust,  oppressive,  and  pro- 
hibitory. Before  the  interlocutory  hearing  on 
tbe  ancillary  petition,  the  mayor  and  council 
further  amended  the  pool  room  ordinance, 
and  tbe  ordinance  as  finally  amended  provid- 
ed that  every  keeper  of  a  pool  room  should 
pay  a  license  of  $125  on  the  first,  $100  on  the 
second,  and  |75  on  the  third  and  each  addi- 
tional table.  But  the  provision  of  the  ordi- 
nance restricting  pool  rooms  to  the  defined 
areas  on  Fourth  street  and  Irwin  avoiue 
was  re-enacted.  This  ordinance  was  made 
effective  during  the  years  1919  and  1920. 
The  plaintiff  presented  his  second  ancillary 
petition  to  enjoin  the  enforconent  of  the 
ordinance,  and  the  order  refusing  the  inter- 
locutory injunction  is  under  review  In  this 
case. 

It  appears  that  8absequ«iay  to  the  enact- 
ment of  the  ori^nal  ordinance  on  February 
7,  1019,  the  plaintiff  leased  a  bullying  for 
the  purpose  of  conducting  a  pool  room  on 
Cherry  street  within  the  limits  as  then  pre- 
scribed by  the  mayor  and  council,  paid  his 
rent,  and  secured  a  state  and  county  license 
to  carry  on  Ills  business  on  Cherry  street  in 
tbe  city  of  Ocllla.  It  also  appears  that  on 
FelKnary  21,  1919,  the  date  of  the  second 
ordinance,  wbldi  excluded  pool  rooms  from 
Cherry  street,  no  building  on  either  Fourth 
street  or  Irwin  avenue,  within  the  limits  pre- 
scribed, hy  the  new  ordinance,  was  obtainable 
and  tbat  neither  at  the  time  of  the  enact- 
ment of  the  second  ordinance  nor  at  the  time 
of  the  enactment  of  the  third  ordinance  was 
it  possible  to  obtain  any  building,  by  lease 
or  otherwise,  within  the  area  as  then  pre- 
scribed by  tlie  municipal  authorities.  It  far- 


ther appears*  that  there  are,  strictiy  q^eak- 
ing,  only  two  business  streets  in  the  cit7  oC 
Ocllla — Fourth  and  Cherry  streets.  IrwIn 
avenue  la  the  principal  residence  street  ot 
tha  citr,  although  a  few  business  houses  are 
located  thereon.  The  Intersection  of  Fourth 
and  Ghmy  streets  is  considered  the  center 
of  tbe  buslzxss  district  of  the  city.  The  two 
banks  of  the  dty  are  located  on  opposite  cor^ 
ners  at  the  point  of  intersection  of  these 
streets.  The  plaintiff's  pool  room  Is  located 
200  feet  from  the  center  of  the  business  dis- 
trict and  about  160  feet  from  the  dty  hall, 
the  headquarters  of  the  dty's  police  force. 
The  police  oflScers  of  the  city  can  clearly  see 
the  pool  room  from  the  center  of  the  business 
district.  When  the  provision  of  the  ordi- 
nance fixing  the  area  in  which  pool  rooms 
may  be  operated  In  the  dty  Is  read  in  con- 
nection with  the  undisputed  evidence  in  tbe 
record,  the  condnslon  is  Inevitable  that  the 
real  and  primary  purpose  of  the  ordinance 
was  not  to  regulate  the  business  in  question, 
but  to  prohibit  the  plaintiff  and  all  others 
-from  mgaging  In  it  in  the  dty.  The  case 
differs  on  its  facts  from  the  case  of  Manor 
V.  Balnbridge,  supra,  where  it  was  held  that 
the  fact  that  one  sold  "near  beer"  during 
1909  and  1910  "under  a  license  frcnn  the  mu- 
nicipal authorities  at  a  certain  place,  and 
that  be  made  valuable  improvements  at  such 
place  for  the  purpose  of  operating  there  a 
*near  beer  saloon,'  did  not  make  invalid  a 
mnnidpal  ordinance  passed  in  December, 
1910,  whereby  it  was  made  unlawful  after 
that  year  to  sdl  'near  beer*  in  the  cl^  limits 
except  within  specified  territory,  which  did 
not  embrace  the  place  above  r^erred  to,"* 
and  where  It  was  further  held  that  the  ordi- 
nance of  the  dty  of  Balnbridge  restricting 
the  area  in  which  *^ear  beer"  might  be  sold 
was  not  shown  to  be  unreasonalde  merely 
by  proof  tbat  in  the  dedgnated  territory  ev- 
ery "suitable"  building  for  tbe  sale  of  "near 
beer"  was  occupied  at  tbe  time  of  the  pas- 
sage of  the  ordinance  and  at  the  time  of  the 
hearmg  of  the  Interlocutory  injunction,  and 
that  it  would  be  Impossible  to  procure  a 
building  in  wbldi  to  carry  on  tbe  sale  of 
"near  beer"  at  any  "reasonable"  price.  In 
tbe  present  case  pool  rooms  were  expressly 
exduded  from  Fourth  street,  but  were  al- 
lowed and  permitted  on  Cherry  street,  on  Feb- 
ruary 7th.  Fourteen  days  thereafter  pool 
rooms  were  expressly  exduded  from  Cherry 
street  and  permitted  only  on  a  certain  part 
of  Fourth  street  and  within  two  spedfied 
blocks  on  another  named  street  We  do  not 
suggest  tbat  the  mayor  and  council  might  not 
for  sufl3dent  reason  rescind  an  ordinance 
permitting  pool  rooms  on  Cherry  street  and 
enact  a  new  ordinance  exdudlng  pool  rooms 
from  Cherry  street  From  tbe  record  in  this 
case  it  appears  that  the  conditions  on  Cherry 
street  were  the  same  on  Febmary  7tb  and 
February  21st  Not  only  was  it  impossible  to 
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obtain  ft  suitable  building  for  t&e  pUlntUTs 
pod  room  at  a  reasonable  price  on  Fourth 
street  and  Irwin  avenue,  but  no  building  was 
obtainable  on  eltber  of  these  streets.  These 
facts,  and  others  which  we  have  not  dis- 
cussed, but  which  appear  In  the  record,  serve 
to  dlstingul^  the  present  from  the  case  of 
Manor  v.  Balnbrldge,  supra.  Under  the  rul- 
ing made  In  the  eighth  headnote  It  follows 
that  the  court  erred  in  refusing  to  enjoin  the 
enforcement  of  the  ordinance  known  as  the 
soft  drink  ordinance,  and  that  he  also  erred 
in  refusing  to  enjoin  the  enforcement  of  that 
provision  of  the  pool  room  ordinance  which 
restricted  the  keeping  of  pool  rooms  to  the 
area  designated  In  the  ordinance.  There  was 
no  error  in  refusing  to  enjoin  the  enforce- 
ment of  the  other  provl^ons  of  the  pool  room 
ordinance. 

Judgment  reversed  In  part,  and  affirmed 
in  part. 
All  the  Justices  concur. 

ATKINSON,  J.  (concurring  specially).  Un- 
der the  focts  of  the  case,  bo  much  of  the  or- 
dinance as  required  pool  rooms  conducted 
for  public  entertainment  to  remain  closed  be- 
tween the  hours  of  7  p.  m.  and  6  a.  m.  was 
unreasonable  and  vidd.  Johnson  v.  Phlla- 
ddphla.  94  Miss.  84,  47  South.  526.  19  L.  R. 
A.  (N.      637,  19  Ann.  Oas.  103. 
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KEATHLET  t.  OHESAPBAKB  ft  O.  BT.  CO. 
(No.  8767.) 

(Buprem*  Court  of  Appeals  of  Wsst  Virginia. 
Not.  is,  1919.   Rehearing  Denied 
March  24. 1920) 

(BvUdbuB  ty  the  Oowrt.) 

1.  Masteb  and  bkbvant  9s»2S6(1)— Dbclaba- 

TIOH  IN  SUIT  UNOEa  FbOBBAI.  £}HPI.0TEBB' 

Liability  Act  aurrjciKNT. 
A  declaration  la  a  suit  hj  an  emplord 
agaiiiBt  a  common  carrier,  for  personal  inju- 
ries, under  the  Federal  Employers'  liability 
Act  (U.  S.  Comp.  St-  li  8657-8665),  which 
avers  fiicta  sufficient  to  show  defendant  was 
operating  a  train  In  Interstate  commerce  and 
alleges  also  that  plaintiff  was  employed  as  a 
brakeman  on  such  train  and  was  then  and 
there  engaged  in  interstate  commerce,  is  good 
on  demurrer,  without  other  facts  alleged  to 
show  sodi  interstate  employment, 

2.  CONTINUANCB  ^=922,  23— ASSBXOI  OF  WIT- 
NESS; DISCRETION  WHBBE  STATUIBNT  OF 
WITNESS  16  ADIUTTED. 

'  The  judgment  of  the  trial  court  orermling 
a  motion  for  a  continuance,  based  on  the  ab- 
sence of  a  witness,  being  addressed  to  the  sound 
discretion  of  the  court,  will  not  be  reversed 
when  it  is  doubtful  whether  the  moving  iwrty 
has  used  due  diligence,  and  whether  the  pres- 


ence o(  the  witness,  not  served  witli  ■nmmtnui 
and  absent  from  the  country  In  the  military 
service,  can  be  obtained  or  his  deposition  pro- 
cured for  the  SDCceeding  term,  and  the  court 
with  the  consent  of  the  oppo^te  party,  obtain- 
ed  on  condition  of  continuing  the  case  without 
such  consent,  permits  the  use  of  an  ex-parta 
statement  of  the  witoess,  made  before  suit,  to 
be  read  in  evidence  to  the  jury. 

8.  Hasteb  ahd  bebtaat  «a»274<8)— GoimiB- 
tiTOBT  nEGLioBifOB;  apmbbibilut  of  kvx- 

DKNCI    TO   BEPKL  XHPUOATIOH   OF  NEOLI- 

OENCB. 

Where  in  such  action  two  of  the  questions 
before  the  jury  were  whether  plaintiff  at  the 
time  of  Ms  Injuries  was  observing  due  care, 
or  wag  guilt;  of  incurring  the  risk  of  open  and 
apparent  dangers  by  stepping  on  a  parallel 
track  behind  a  train  going  in  the  opposite  di- 
rection to  the  one  on  whteh  he  was  employed, 
and  In  front  of  a  motor  car  following  snch 
train,  In  discharge  of  duties  connected  witb  the 
unloading  of  an  intrastate  car,  and  which  truck 
he  did  not  in  fact  see,  evidence  of  a  custom 
among  employes  using  such  motor  trucks  to 
keep  a  safe  distance  behind  the  train  they  were 
'.  following,  to  avoid  injury  to  themselves  and 
others,  was  admissible  as  tending  to  repd  the 
imputation  of  want  of  due  care  and  incurrence 
of  such  risk  by  plaintiff. 

4.  Master  and  sxrvant  «ss>278  —  Btidbmcb 

AS  TO  CONTBIBUTOBT  NKOLTQENOB  ASP  AS- 
SDMPTION  OF  BISK  IN  ACTION  TTNDSB  VeD- 
EEAI.  EMPI-OTEBS'  LIABILITT  ACT. 

And  on  the  trial  of  such  an  action  the  tes- 
timony of  one  or  more  of  the  witnesses,  in- 
cluding those  employed  on  the  motor  truck  do- 
ing the  injury,  that  plaintiff  with  his  back  to 
the  track  and  going  In  the  same  direction,  did 
not  In  fact  see  the  on-coming  truck,  was  com- 
petent and  admlndble  on  the  queition  whether 
plaintiff  was  observing  due  care  or  had  as- 
sumed the  risk  of  open  and  apparent  dangers. 

6.  Daicaoes  «=»95.  173(^— Bbaeeuan  in  in- 

TEBSTATa  OOiaCEBCE;  HXABtraB;  KVIDXNCK. 
The  measure  of  damages  in  an  action  by  an 
injured  employ4  against  a  carrier  engaged  in 
interstate  commerce  is  such  sum  as  will  folly 
and  fairly  compensate  him  for  his  pain  and 
suffering,  bis  mental  anguish,  the  bodily  injary 
sustained  by  him,  his  pecuniary  loss,  bis  lose  of 
power  and  capacity  to  work,  and  its  effect  up- 
on his  future;  and  on  these  questions  evidence 
of  the  wages  be  was  receiving  at  the  time  he 
was  injured,  and  what  he  should  have  been  re- 
ceiving in  the  same  employment  at  the  timo 
of  the  trial,  was  properly  submitted  to  the  jury. 

6.  Masteb  ahd  sebtaitt  4B»zrO(15) — Anins- 
siBzurr  OF  bules  of  othebb  ab  BBASiira 

ON  QUEBTIOH  OF  NXOUOBnOB. 
When  one  of  the  issues  before  the  Jury  Is 
whether  a  common  carrier  has  been  guilty  of 
negligence  in  not  adopting  and  enforcing  prop- 
er rules  for  operating  motor  trucks,  evidence 
that  other  carriers  had  found  it  necessary  or 
proper  to  adopt  and  enforce  such  rules,  is 
proper  to  go  to  the  Jury  on  the  question  of 
negligence  on  the  part  of  the  defendant  In  tlio 
premises. 
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7.  CoioiBBoi,  «s927ffi)— EvpioTt  naA^xD  in 

IITTEBSTAXK. 

If  an  employfi  at  the  time  of  hia  injory  is 
engaged  in  interstate  commerce,  the  fact  that 
at  the  particular  instant  of  hla  injury  he  was 
bent  on  or  actually  engaged  in  handling  an  in- 
trastate shipment,  vUl  not  neeeMarlly  charac- 
terize bii  employment  as  Intrastate,  If  tha  dis- 
charge of  liUi  duty  In  that  behalf  also  per- 
tnins  to  the  iteration  of  a  train  in  Interstate 
commerce. 

&  Dahaobs  <so210(2)  —  Iirwaucnow  xnm- 

IirO  TEBDIOT  TO  DAHAOB  BUXD  FOB. 

An  Instractitni  to  the  jury  llmltlof  the  T«r- 
diet,  ff  tor  plahitur,  to  the  damages  sued  for, 
to  not  erroneons  as  snggeattve  of  an  Improper 

basis  of  recovery. 

&.  Masteb  and  mtVAKT  ^3295(1)— Iimsuo- 

TIOH  NEOATIVIIVe  ABBinCPTXOir  OT  BIBS  BT 
BHPLOTt  IS OAOBD  IN  XNTBB0ZATB  OOUMEBCB. 

An  Instruction  on  behalf  of  an  Intorstate 
employ6  intended  to  negative  assumption  by 
him  of  an  extraordinary  risk  and  hazard  but 
omitting  the  proviso  *'aide8s  open  and  appar- 
ent," la  not  erroneous  where  such  risk  and 
hazard,  by  negligence  of  the  defendant,  vas 
suddenly  created,  and  he  did  not  In  fact  see 
the  danger,  and  bad  the  right  to  assume  and 
did  assume  be  would  not  be  Bobjected  to  auch 
extraordinary  danger  aa  resulted  in  hia  injury. 

10.  Appeal  and  bbbob  «s>207— Tbial  4a»131 
(2)— ABoviacNT  or  oouhbh.;  tub  and  kodx 

or  OBJECTION. 
Improper  remarks  of  counsel  for  plaintiff 
In  argument  to  the  jnry,  supposed  to  be  det- 
rimental to  defendant,  should  be  promptly  ex- 
cepted to,  and  though  objection  be  thus  made 
by  opposing  counsel,  accompanied  by  a  motion 
to  direct  a  verdict  for  defendant,  denial  of 
each  motion  will  not  constitnte  reversible  er- 
ror, unless  the  court  refases  on  motion  or  by 
instruction  to  direct  the  jnry  to  disregard  anch 
impr<9er  remarka. 

Error  to  Circuit  Coart,  Oabell  Ooontr. 

Action  by  James  E.  Eeatbley  against  the 
Chesapeake  &  Ohio  Railway  Company. 
Jndemrat  toe  plabitlfl;  and  deCendant  bringB 
errw.  Afflrnwd. 

B.  Randolph  Blai^  of  \niUamson,  for  de- 
fendant in  error. 

E^tziMitrld^,  Campbell,  Brown  ft  Davis,  of 
Huntington,  for  idalntlfl  in  error. 

ICILLSB,  P.  Defendant  complains  of  the 
Judgment  against  it  in  favor  of  plaintiff  f<>r 
twenty-flve  tbousand  dollars,  for  personal  in- 
juries sustained  by  him,  while  employed  as 
a  brakeman,  predicated  <m  the  Federal  Xftn- 
ployerS*  Liability  Act  (Act  April  22.  1908,  & 
140,  35  Stat  65  [U.  a  Comp.  St  H  8667- 
8665B. 

CI]  The  first  point  of  attack  is  that  the 
declaration,  in  om  oonnt  diallenged  by  de* 
muiror,  ovwruledt  la  inauffldent  to  SBPpOTt 
tbe  Judgment,  In  that  it  does  not  salBciently 
«Ter  Oiat  plalntlfr,  at  tbe  time  of  snstalning 


hia  injuries,  was  engaged  in  interstate  com- 
merce. It  la  averred  that  defendant  was  at 
that  time  owner  and  operator  of  a  railroad 
extending  from  Newport  News,  in  Virginia, 
to  and  throQgh  West  Virginia,  and  Into  the 
states  of  Kentucky  and  Ohio,  with  locomo- 
tive engines,  freight  cars,  passenger  and  ca- 
boose cars,  gasoline  motor  cars,  and  other 
railroad  equipment  and  rolling  stock,  and 
was  at  the  same  time  a  common  carrier  by 
railroad  engaged  In  commerce  between  the 
states  of  Virginia,  West  Virginia,  Kentucky 
and  Ohio;  and  that  plaintiff  at  the  time  of 
sustaining  his  injuries  was  emplc^ed  as  a 
brakeman  for  hire  on  one  of  defendant's 
freight  trains,  known  as  "Extra  226,"  a  local 
freight  train  running  from  Handley,  West 
Virginia,  to  Huntington,  West  Virginia,  and 
was  then  and  there  engaged  In  commerce  be- 
tween the  states  aforesaid.  It  is  not  con- 
tended that  the  facts  averred  with  respect 
to  defc>nd&Dt  are  Insufficient  to  show  it  a 
common  carrier  and  so  engaged  In  Interstate 
commerce,  but  that  no  facts  are  alleged  re- 
specting the  employment  of  plaintiff  showing 
that  he  when  Injured  was  engaged  In  Inter- 
state commerce.  It  Is  contended  that  In  such 
an  action  facts  showing  that  at  the  time  of 
the  accident  defendant  was  engaged  In  in- 
terstate commerce  must  be  averred.  This 
Is  the  law.  2  Roberts,  Federal  UabilltleB  of 
Carriers,  S  682 ;  Easter  v.  Vii^ian  Railway 
Co.,  76  W,  Va.  S83,  88  S.  E.  37.  The  argu- 
ment is  that  It  Is  not  sufficient  simply  to 
aver  in  connecticm  with  the  facts  averred  re- 
specting the  defendant  as  tbe  declaration 
does  in  this  case,  that  plaintiff  was  working 
on  one  of  defendant's  fright  trains,  and  at 
the  time  of  his  Injuries  was  engaged  In  in- 
terstate commerce.  We  think  the  point  too 
refined  and  technical.  The  declaration  In 
the  Easter  Case,  which  was  held  good  on 
demurrer,  was  substantially  like  the  aae  we 
bare  here.  The  statute  Itself,  Barnes*  Fed- 
eral Code,  f  8060,  renders  a  common  carrier 
by  railroad,  while  engaged  in  commerce  be- 
tween the  states,  llalde  in  damages  to  any 
person  suffering  injury  while  he  Is  employtMl 
by  sndi  carrier  In  such  commerce,  resulting 
in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents  or  employes.  We 
think  the  declaration  satisfies  every  require- 
ment of  the  statute,  and  of  the  rules  of  good 
pleading,  as  construed  by  the  authorities 
cited.  2  Roberts,  Federal  lilabilltiea  of  Car- 
rier's, I  689;  Grand  Trunk  Western  Ry.  Co. 
y.  Lindsay,  233  U.  S.  42.  34  Sop.  Gt  581,  58 
L.  Ed.  838,  Ann.  Gas.  1914G,  168 ;  Thornton's 
Federal  Employers'  Liability  Act  (2d  Ed.)  | 
201.  We  hold  the  declaration  good,  and  over- 
rule tbe  point  of  error. 

[2]  It  Is  next  omnirialned  ttiat  the  ooprt 
dionld  have  sostained  defiendantfs .  motiw 
for  a  continuance,  based  on  the  absence  <tf 
the  witness  Waggoner,  the  flreman  on  tbe 
engine  drawing  the  fright  train  on  whldi 


»For  other  eaaas  see  aame  topic  and  KST-NUIIBSR  In  all  Ker-Mnmbered  Dlgiats  and  Inaya 
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plaintiff  was  employed.  Both  sides  bad  smn- 
moned  this  witness,  the  defendant  on  May 
4,  the  jdaintlff  on  Blay  8,  {veceding  the  trial 
begnn  June  4,  1818,  and  both  learned  alMUt 
the  same  time,  May  23,  that  Wagoner  was 
enlisted  in  the  military  service.  After  trying 
to  locate  him  at  one  or  more  of  the  military 
camps,  in  Oliio  and  Virginia,  and  to  take  hia 
deposition,  defendant  learned  a  few  days  be- 
fore the  trial  that  he  was  in  France  or  on 
the  way  there.  On  the  hearing  of  the  mo- 
tion it  was  shown  that  defendant  had  Wag- 
goner's statement  in  writing  taken  before 
suit,  as  to  what  he  professed  to  know  and 
what  defmdant  expected  to  prove  by  him. 
It  was  also  shown  In  opposition  to  the  mo- 
tion that  plaintiff  himself  was  in  a  precari- 
ous condition  owing  to  his  Injuries;  tliat  Ills 
physicians,  also  witnesses,  and  other  wi^ 
nesses  for  plaintiflF,  some  of  them  members 
of  the  train  crews,  were  liable  to  be  called 
into  the  military  service  of  the  United  States, 
and  their  evidence  lost  to  plaintiff,  and  plain- 
tifTs  rights  ttiereby  and  otherwise  prejudiced. 
But  on  the  face  of  the  showing  the  court  was 
of  opinion  to  continue  the  case  unless  plain- 
tiff's counsel  would  consent  that  the  written 
statement  of  Waggoner  might  be  introduced 
In  evidence  in  lieu  of  his  deposition,  which 
was  agreed  to,  and  over  objection  of  defend- 
ant the  parties  were  ruled  to  trial.  On  the 
trial  the  defendant  made  use  of  this  ex-parte 
statement  of  Waggoner  by  Introducing  it  as 
"evidence,  so  that  the  defendant  had  the  full 
benefit  thereof  on  the  trial,  without  any  op- 
portunity given  plainUff  of  cross-examina- 
tion. Inasmuch  as  there  were  numerous  oth- 
er  eyewitnesses  to  the  acddrat.  Including  the 
trainmen,  as  well  situated  and  as  well  quali- 
fied and  competent  to  testify  to  the  facts  as 
Waggoner,  and  defendant  was  given  the 
benefit  of  his  statement,  we  can  not  see  that 
defendant  was  seriously  prejudiced  by  the 
ruling  of  the  court.  It  was  not  shown  on  this 
moUon  that  def^dant  could  not  prove  the 
same  facts  by  other  witnesses,  that  it  ex- 
pected to  prove  by  Wagoner.  The  conten- 
tion was  that  the  place  he  occupied  as  fire- 
man on  the  engine  gave  him  better  opportu- 
nity to  see  and  observe  the  occurrences  than 
any  other  witness.  The  statute,  section  6, 
chapter  131  (sec.  4910),  Code  entitles  a  party 
to  a  trial  at  the  next  term  after  an  order 
entered  at  rules,  for  an  inquiry  of  damages, 
has  be^  entered,  unless  good  cause  be  shown 
for  a  continuance.  A  motion  for  a  cmtina- 
ance  Is  always  addressed  to  the  sound  dis- 
cretion of  the  court,  and  unless  prejudice  be 
shown  by  Its  action  on  such  motion,  the  Judg- 
ment should  not  be  reversed.  DaTls  &  Moore 
T.  Walker,  7  W.  Va.  447.  In  BIddle  v. 
McGlnnls,  22  W.  Ya.  254,  it  was  decided  gen- 
erally that  to  entitle  a  party  to  a  continuance 
mi  the  ground  of  the  absence  of  a  witness, 
not  only  must  it  be  shown  ttut  due  diligence 
was  observed  to  obtain  ids  presence,  but  also 
that  Oxt  same  fticti  can  not  be  proved  by  oth- 1 


er  witnesses  present,  and  that  the  party  can 
not  safely  go  to  trial  vrlthout  the  absent  one. 
This'  Is  the  general  rule  everywhere.  13  0. 
J.  151,  S  61.  The  affidavit  for  a  continuance 
In  Doane  v.  Pulp  &  Lumber  Ca,  77  W.  Va. 
454,  87  8.  B.  859,  dted  and  relied  <m  by  de- 
fendant's coxmsel,  fully  complied  with  the 
requirements  of  the  rule.  The  evidence  on 
the  motion  for  a  continuance  in  this  case 
does  not  satisfy  these  requirements.  Be- 
sides, as  the  defendant  had  the  benefit  of  the 
ex-parte  statement  of  Waggtmer,  it  could  not 
have  been  prejudiced  by  his  absence.  This 
point  of  error  Is  also  overruled. 

[3-II  The  next  point  of  attack  Is  that  im- 
proper testimony  was  admitted  to  defend- 
ant's prejudice.  The  only  testimony  of  this 
character  pointed  out  is:  First,  that  of  the 
plaintiff  and  his  witnesses.  Dean  and  Clark, 
tralamen,  and  one  J.  It.  Connera,  who  trati- 
fled  In  effect  that  there  was  a  custom  among 
the  operatives  of  motor  cars,  one  of  which 
struck  plaintiff  and  did  him  the  injuries  com- 
plained of,  to  run  them  a  certain  or  safe 
distance  behind  the  trains  they  happened  to 
be  ttAlovrtag,  and  gave  their  opinions  that  it 
was  unsafe  to  operate  such  cars  otherwise; 
Second,  that  the  witness  Heslep,  one  of  the 
men  on  the  mot<>r  car  that  struck  plaintiff, 
a  carpenter  in  the  employ  of  the  defendant 
company,  was  permitted  to  testify  that 
Keathley  did  not  see  the  approaching  motor 
car.  Not  only  did  Hesl^  so  tesU^,  but 
Keatliley  stated  the  same  thing,  end  Wag- 
goner, in  his  statement  introduced  by  defend- 
ant, also  said  the  same  thing.  Can  it  be 
presumed  that  if  plaintiff  did  see  the  car, 
he  would  have  immediately  stepped  on  the 
track  in  front  of  it,  to  be  run  over  and  killed 
or  injured?  Besides,  how  can  defendant 
complain  of  this  evidence,  when  it  Introduced 
the  same  fact  into  tiie  record  by  the  state- 
ment of  Waggoner?  Third,  that  the  witness 
Cramers  was  allowed  to  testify  to  the  amount 
of  wages  Keathley  was  earning  during  the 
last  few  days  he  was  emidoyed;  Fourth,  that 
another  witness.  Winters,  over  objection  was 
permitted  to  testify  that  other  railway  com- 
panies had  adopted  rules  governing  the  oper- 
ation of  motor  cais,  designed  to  avoid  dan- 
gers to  employes  and  others,  but  to  <^set 
which  defendant  was  permitted  to  show  by 
several  other  witnesses  tliat  some  lallroads 
operated  motor  cars  without  such  rules. 

Becurring  to  the  first  dass  of  testimony, 
relating  to  tiie  custom  of  employte  In  opn^t- 
ing  motor  cars,  Dean  says: 

"It  was  the  custom  to  stay  far  enough  b^ind 
so  that  you  will  not  injure  yourself  or  any  onm 
else  who  might  step  on  tiie  track  bahind  tlie 
train  you  are  foUowmg." 

And  he  gave!  It  as  his  oplnlrai  tbRt  It  would 
require  three  hundred  feet  or  more.  0.ark 
said: 

"Yes,  there  is  a  custom  to  keep  a  safe  ^a- 
tance  behind  the  train.   Wliat  I  would  call  « 
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safe  distance  would  be  from  three  hundred 
feet  to  as  far  back  a*  joo  can  get  behind  the 
train." 

Ctmners  aaUlt 

'The  practice  and  eastom  la  from  three  hun- 
dred to  five  hundred  feet  following  a  passenger 
train.  That  we  are  led  to  believe  among  oar- 
selves  that  it  has  been  made  a  custom  by  aee- 
ing  them  dailr  run  In  that  distance." 

Plalntifl  himself  teatlfled: 

'TThe  custom  and  practice  of  all  men  oper- 
ating motor  cars,  or  motor  trucks,  on  the  rail- 
road was  to  stay  at  a  safe  distance  behind  an; 
train  which  they  were  following,  at  leaat  three 
bmidred  feet,  Is  my  jndgment." 

TbB  manifest  purpose  of  tbU  testimony,  In 
the  absence  of  any  mlee  of  the  railway  com- 
pany on  the  subject,  was  to  excuse  plalntUt 
of  the  Imputation  of  contributory  negligence, 
going  to  reduce  the  amount  of  bis  recovery 
as  provided  In  the  federal  statate,  and  also 
of  the  imputation  of  willfully  Incnrring  the 
risk  of  ojfen  and  apparent  dangers.  PlalntUTs 
duty  on  a  live  local  train  was  to  go  back  and 
spot  a  car  containing  empty  oil  barrels  and 
assist  In  unloading  them  at  an  oil  station 
situated  Immediatdy  across  the  track  from 
his  train.  Necessarily  this  called  for  {ffompt 
action,  for  trains  run  on  schedules,  and  if 
there  was  such  a  custom  as  claimed,  did  he 
not  have  the  right  to  assume  that  the  passen- 
ger train  on  the  of^oslte  track,  going  In  the 
direction  he  was  required  to  go,  would  not  be 
followed  so  closely  by  a  motor  truck  as  to 
strike  him  the  moment  he  stepped  behind 
the  train?  The  conductor  of  his  train  saw 
the  motor  car  behind  the  passenger  train 
when  at  a  station  some  seventeen  hundred 
feet  ahead,  nevertheless  he  assumed  the  mo- 
tor truc^  would  stop,  or  stay  far  enough 
behind  fOr  safety,  but  It  did  not,  and  he  bare- 
ly escaped  Injury  as  the  truck  passed  blm 
behind  Keathley.  After  all,  was  this  custom 
anything  more  than  the  creature  of  common 
sense  and  forethought,  for  the  protectltm  of 
the  IlTes  and  limbs  of  employ^?  Sui^>ose 
the  men  on  the  truck  had  run  Into  the  rear 
end  of  the  preceding  passenger  train,  would 
not  the  defendant  company  have  been  liable 
for  failure  to  adopt  rules  governing  Huch 
operations,  showing  the  necessity  for  some 
rule  or  custom  on  the  subject?    We  think 
there  can  be  no  doubt  of  this  obligation.  In 
Schaffner  v.  National  Supply  Co.,  80  W.  Ta. 
Ill,  92  S.  E.  680,  we  decided,  point  12  of  the 
syllatus,  that  where  the  question  for  deter- 
mination In  a  particular  case  Is  whether  or 
not  there  was  want  of  due  care,  evidence  of 
the  customary  and  usual  way  of  doing  the 
act  complained  of  as  being  negligently  done, 
is  admissible.  See,  also,  Elaster  r.  Virginian 
Railway  Co.,  supra,  76  W.  Va.  898,  86  S.  E. 
.t7.   We  think  plaintiff,  to  repel  the  impata- : 
tion  of  asaumlng  the  risk  of  plain  and  cb-l 


tIous  dangers,  was  entitled  to  show  Qiat  fher« 
was  such  a  custom  as  the  witnesses  proved, 
and  as  to  which  they  were  not  contradicted. 

Second,  and  as  pertaining  to  the  same  ob- 
ject on  the  part  of  plaintiff,  we  think  it  was 
competent  for  him  to  prove  by  the  witness 
Heslep,  In  corroboration  of  his  own  evidence^ 
that  he  did  not  see  the  on-coming  motor  car. 
It  Is  said  the  witness  could  not  have  known 
this  fact,  situated  as  he  was  on  the  front  end 
of  the  car.  Why  was  he  not  competent  to  so 
state?  He  says  Keathley  was  moving  in  the 
direction  of  the  passenger  train  with  bis 
back  to  him.  In  that  position  it  would  liave 
been  next  to  impossible  for  Keathley  to  see 
the  motor  truck.  As  already  obs«rred, 
Waggoner  says  Keathley  did  not  see  the  trudt. 
He  did  not  even  hear  Waggoner's  calls,  nor 
those  of  the  men  on  the  truck.  He  may  have 
been  guilty  of  contributory  n^llgence  in  not 
looking  both  ways,  bnt  he  was  not  bound  to 
look;  he  had  the  right,  we  think,  to  depend 
on  some  rule  or  custom  for  his  protection. 
Contributory  negligence  Is  not  a  defense  un- 
der the  federal  statute.  It  may  go  In  to  re- 
duce the  recovery,  but  not  to  defeat  the  ac- 
tion. 

[7-1]  The  third  dass  of  evidence,  that  re- 
lating to  the  wages  plaintiff  was  earning 
when  Injured,  and  what  would  have  been  his 
earnings  on  the  new  scale  In  force  at>  the 
time  of  the  trIaL  The  objection  was  that 
by  this  evldrace  plaintiff  was  laying  the 
foundation  for  a  recovery  not  warranted  by 
the  spirit  of  the  act  of  Congress,  which  was 
intended  to  be  cranpensatory,  not  speculative 
and  Indefinite.  On  this  theory  of  defendant's 
counsel,  what  character  of  evld^ce  was  bet- 
ter calculated  to  enlighten  the  Jury  on  the 
subject  of  compensatory  damages  than  the 
wages  plaintiff  was  receiving  at  the  time  be 
was  injured;  and  on  the  theory  of  his  con- 
tinuance In  the  service,  what  evidence  was 
better  calculated  to  furnish  a  basis  of  what 
his  future  earnings  would  be?  In  determin- 
ing the  amount  of  damages  In  cases  like  this, 
as  decided  by  the  Supreme  Court  of  the 
United  States,  the  Jury  may  take  into  con- 
sideration the  pain  and  suffering  of  the  plain- 
tiff, his  mental  anguish,  tbe  bodily  injury 
sustained  by  him,  his  pecuniary  loss,  his 
loss  of  i)ower  and  capacity  to  work,  and  its 
effect  upon  his  future,  as  to  them  may  seem 
Just  and  ftiir.  Chesapeake  &  Ohio  Railway 
Co.  V.  Camahan,  241  U.  8.  211,  243,  244,  86 
Sup.  Ot.  694,  60  L.  Ed.  979,  and  cases  dted ; 
8  Fed.  Stat.  Anno.  (2d  Ed.)  note  p.  1822.  We 
see  no  error  in  this  ruling  of  the  court 

Lastly,  as  to  the  fourth  class  of  evidence 
objected  to,  namely,  ttiat  other  railway  com- 
panies had  rules  for  operating  motor  cars. 
As  already  shown  the  defendant  company 
was  allowed  to  introduce  evldrace  that  some 
railway  companies  operated  motor  cars  with- 
out rules  promulgated  in  relatitm  thereto. 
We  decided  In  Hobinson  v.  City  ft  Elm  Oxove 
Ballioad  Go^TlW.  ya.428,708.a861« 
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that  a  nllwAjr  companj  Is  boand  to  aAapt, 
promulgate  and  mtorcB  rules  necessary  to 
reasonably  protect  Its  servants  from  the  neg- 
Ugenoe  of  fellow  serrants  or  otberwlae,  and 
tiiat  whoi  Its  follore  to  do  so  Is  the  proxi- 
mate cause  of  InJorleB  sustained,  it  may  be 
made  to  respond  in  damages  therefor.  Thfl 
declaration  in  this  case  cbarged  negligence 
In  the  omls^n  to  ad^pt  and  oiforee  roles 
as  one  of  the  grounds  of  liability.  Whether 
such  rules  were  reasooably  necessary  in  a 
particular  case  is  graerally  a  auestlon  for  tlie 
Jury,  and  aa  tills  qnestloa  of  fact  evidence 
that  others  engaged  In  the  same  business 
bare  found  it  necessa^  or  prudoit  to  provide 
rules  for  the  management  of  the  bostoess, 
the  failure  of  the  master  to  provide  such 
rules  is  evidence  of  n^Ugence.  26  Cyc.  1159, 
and  cases  dted;  Labatt  <m  Master  and  Serv- 
ant (Ed.  1904)  I  213;  Schaffner  v.  National 
Supply  Co.,  supra.  We  think  tl»  evidence  so 
limited  was  admlsslUe  and  find  no  error  In 
the  rulings  of  the  court  thereon. 

We  have  now  to  dispose  of  several  points 
of  error  rdating  to  the  giving  and'  refusliu; 
of  Instmctifflis  to  die  Jury.  Three  Instruc- 
tions were  givoi  on  behalf  of  plaintiff.  &z- 
ceptlcns  were  taken  to  all  (tf  them,  but  the 
main  contention  relates  to  number  twa  Con- 
cerning the  flrst  the  only  criticism  is  that  It 
aasumes  that  plaintiff  at  the  time  of  his  in< 
Juries  was  engaged  la  Interstate  commerce. 
It  was  agreed  and  stiimlated  by  counsel  that 
defendant  in  operation  of  the  train  was  en- 
gaged In  Interstate  commerce.  Plalntlfl  was 
a  brakeman  on  that  train,  and  necessarily 
engaged  In  Interstate  commerce.  The  fact 
that  the  business  on  which  he  was  bent  at  the 
particular  instant  of  his  Injuries,  the  un- 
loading of  oil  barrels,  was  an  Intrastate  sh^ 
ment,  can  not  characterize  his  employmeiit  In 
general,  so  as  to  deny  him  recovery  under  Uie 
federal  statute.  We  decided  in  Dumphy  t, 
Norfolk  A  Western  Railway  Co.,  82  W.  Va. 
123,  96  S.  E.  863,  that  an  engineer  employed 
to  Instruct  other  mglneers  how  to  i^rate 
electrical  motors,  injured  when  attempting  to 
board  a  train  drawn  by  a  steam  locomotive, 
as  he  was  required  to  do  In  order  to  get  ba<^ 
to  his  Initial  p<dnt  ot  service  the  next  day, 
was  entitled  to  recover  under  the  federal  act, 
though  not  otherwise  employed  on  that  train. 
In  Erie  Ballroad  Go.  r.  Wlnfleld,  244  V.  S. 
170,  37  Sup.  GL  666,  61  U  Ed.  1057,  Ann.  Cas. 
1918B,  662,  It  was  b^d  that  an  employe, 
while  leaving  die  yard  after  his  day's  work, 
was  still  engaged  In  Interstate  or  Intrastate 
commerce  according  to  the  fact,  and  wtf 
decided  the  same  thing  In  Easter  v.  Virginian 
Hallway  Co.,  supra.  On  a  parity  of  reason- 
ing, if  the  plalntUt  was  an  interstate  employ^ 
on  his  train,  how  It  can  be  said  that  he 
ceased  to  be  such  because  at  the  partitcnlar 
moment  he  was  about  to  take  part  In  unload- 
ing an  Intrastate  load;  his  duty  In  respect  to 
this  sbipmrat  nevertheless  pertained  to  the 
operatian  of  an  interstate  train,  tar  it  could 


not  proceed  ontU  tliat  daty  had  beei  dls- 
charged. 

The  only  objection  urged  to  instmction 
number  three  Is  that  Uie  last  cktuse  T<nMt<pg 
recovery  to  Qie  sum  sued  f  ot  la  snggestlTe  ot 
excesrtve  damages.  But  It  la  not  dabned  that 
if  plaintiff  Is  entitled  to  recover  at  all,  tlie 
amount  of  the  verdict  is  excesdve^  nor  was 
the  motion  for  a  new  trial  predteated  on  any 
such  ground.  We  do  not  see  how,  consldw- 
Ing  Oie  character  of  plaintlflCs  li^uries,  the 
verdict  could  be  said  to  be  tlie  result  of  Im- 
proper suggestions  by  the  court  in  this  in- 
struction.  Besides,  it  is  quite  propw  for  Uie 
court  by  InstructloQ  to  limit  the  Jury  to  the 
amount  claimed  in  the  declaration. 

As  stated,  the  main  rdlanoe  tar  revosal 
is  on  lnstructi<m  number  twa  Tliis  Instmc- 
ttim  reads: 

"The  court  Instmcts  the  jury  that  the  plain- 
tiff, Eeathley,  did  not  assume  any  extraordi- 
nary risks  and  bazards  caused  bj  the  negligence 

of  the  defendant  or  any  of  its  officers,  agents 
or  emploj^s,  and  If  from  all  the  evidence  ad- 
duced the  Jnr7  believe  the  injarj  to  the  plain- 
tiff was  caused  by  such  extraordinary  risks 
and  hazards,  reanlting  from  sach  negligence 
and  further  believe  that  the  plaintiS  had  not 
notice  or  knowledge  of  such  risks  and  hosards 
then  the  Jury  should  find  tor  the  plaintiff.'* 

The  only  potait  of  emr  nrged  Is  that  it 
omits  to  oondltlcm  the  iwoposltlon  relating  to 
extraordinary  risks,  hy  excepting  those  whlxdi 
are  open  and  apparent  and  whldi  must  be 
regarded  as  having  been  negligently  Incurred 
and  assumed  by  the  plaintiff.  It  Is  undoubt- 
edly the  law,  in  actions  undor  the  federal 
statute,  that  if  an  em{doy6  knowlne^  Imcara 
the  ri^  of  <^n  and  patent  dangers  thoogli 
extraordinary,  he  assumes  such  risks  as  well 
as  ordinary  ones,  and  is  not  entitled  to  re- 
cover for  the  injuries  so  sustained;  for  tlien 
his  negligence  and  not  that  of  the  eau^oyer 
becomes  the  proximate  cause  of  bis  Injuries, 
relieving  the  master  of  liability  therefor.  C. 
&  O.  Railway  Co.  v.  De  Atley,  241  U.  S.  SIO, 
36  Sup.  Ct  564,  60  L  Ed.  1016;  Dnmpby  t. 
N.  &  W.  By.  Co^  supra.  In  this  ,  case  It  la 
fully  proven  as  a  matter  of  fact  that  idatu- 
tUC  did  not  see  the  (m-comlng  car.  If  he 
had  looked  and  had  seen  it  In  time,  and  then 
dellberatdy  stei^d  on  the  trac^  In  front  of 
it.  giving  the  servants  In  charge  of  the  car 
no  time  to  stop  It  before  striking  and  dolns 
him  the  injury,  a  case  of  open  and  obvious 
danger  would  be  presented.  But  we  Uilnk 
the  plaintiff  bad  the  right  to  assume,  either 
up<»i  the  custom  proven,  or  by  premier  rules 
regulating  their  movements  If  they  were  nec- 
essary, that  defendant  would  not  subject  him 
to  such  extraordinary  risks  and  hazards. 
We  so  decided  in  Dumphy  v.  Norfolk  &  West- 
em  Railway  Co..  supra,  point  three  of  the 
syllabus,  as  did  the  Supreme  Court  of  the 
United  States  In  O.  &  O.  Railway  Co.  r.  De 
Atley,  supra,  and  In  other  cases  there  cited. 
The  case  here  presented  Is  different  from 
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thoee  InvolTlng  known  defects  in  machinery 
with  which  an  employ^  Is  working,  or  perma- 
nent dangers  about  the  places  of  work,  of  em- 
ployes, and  with  which  they  are  continually 
made  aware.  Here  the  danger  and  hazard 
Incurred  was  not  of  that  permanent  charac- 
te'r,  but  was  one  suddenly  Imposed  by  the  neg- 
ligent operatlMi  of  a  dangerous  agency,  with- 
out rules  for  safety,  and  if  the  evidence  Is 
to  be  believed,  perhaps  also  with  defective 
appliances  for  Its  control.  There  was  cfon- 
Biderable  evidence  that  the  brake  on  the 
motor  car  was  defective,  and  for  that  reason 
uncontrollable  by  the  servants  In  charge  of  it 
wherefore  the  Injuries  to  plalntlft  As  we 
view  the  facts  there  was  no  call  for  provi- 
sioning the  Instruction  on  the  theory  of  open 
and  patent  dangers.  If  plaintiff,  as  We  bold, 
had  the  right  to  assume  that  defendant 
would  not  suddenly  subject  him  to  the  ex- 
traordinary risks  and  hazards,  and  he  did 
not  see  them,  as  to  which  there  is  no  evidence 
to  the  contrary,  then  the  evidence  did  not 
Joati^  the  theory  involved  In  the  exc^ticn, 
and  the  Instmctloa  given  was  eatliely 
proper. 

The  defendant  proposed  twenty-one  In- 
structions, of  which  numbers  two,  three,  five, 
el^t,  nine,  elevai,  twelve,  fourteen  and  BeV- 
enteen  were  given.  The  remainder,  including 
number  one,  a  peremptory  instruction  to  Qnd 
for  defendant,  were  refused.  We  have  ex- 
amined all  these  Instructions  with  care^  and 
are  of  opinion  that  those  given  cover  with 
great  liberality  the  whole  of  defendant's  the- 
ories of  the  case,  and  that  those  not  given 
were  either  covered  by  those  given,  or  pro- 
pound propositions  having  no  proper  appUca- 
tlfm  to  the  facts  upon  which  right  of  recov- 
ery depends.  Certainly  defendant  has  no 
ground  to  complain  that  the  law  fji  the  case 
according  to  Its  theories  was  not  BuffldenOy 
and  liberally  presented  to  the  Jniy  b7  the  in 
Btrnctlons  given  in  its  behalf. 

[10]  During  the  argument  before  the  Jury 
counsel  for  the  railway  company  took  excep* 
tlons  to  some  remarks  of  plalntUFs  eomiB^ 
as  follows: 

"Ton  gCDtlemen  of  the  jury,  put  yonrselves 
in  the  place  of  the  plaintiff,  in  estimatiiig  dam- 
ages; take  into  cooaideration  what  amount,  un- 
der such  circumatances,  would  compensate  yon 
it  yon  were  a  young  man  In  the  bloom  of 
health,  with  you  wife,  about  to  start  on  the 
■ea  of  life." 

Manifestly  this  language  was  Improper,  but 
when  q>oken  tin  only  motion  by  oppodng 
ooonsd  was  to  direct  a  wdict  tor  defendant 
There  was  no  request  to  the  court  to  direct 
the  Jury  to  dlsr^ard  the  remarks  ct  counsel, 
or  subsequent  Instructkm  requested  to  conn- 
teract  any  prejudice  to  defendant,  If  any, 
according  to  8]H>roved  practlca  Landers  v. 
Ohio  Blver  Railroad  Co.,  46  W.  Ya.  492,  33 
8.  E.  296;  Lunsford  T.  Dietrich,  93  Ala.  565, 
U  South.  308,  30  Am.  St  Rep.  79;  Given  v. 


Dlamimd  Shoe  ft  Garment  Co.,  101  S.  B.  153, 
dedded  at  the  iwesent  term.  As  the  objec- 
tionable matter  of  the  argument  i^ted  to 
the  quantum  of  the  damages^  and  as  the  ver- 
dict was  not  objected  to  on  that  ground,  we 
see  no  substantial  error  In  the  rulings  of  the 
court  thereon,  on  the  motion  for  a  verdict 
based  on  that  ground. 

It  ftdlows  from  the  foreg<dng  that  tbe  Judg- 
ment must  be  affirmed. 


(86  W.  V«.  545) 

TIERNEY  V.  UNITED  POCAHONTAS  COAL 
CO.  et  al.  (No.  3863.) 

(Supreme  Court  of  Appeab  of  West  VirglQla. 
Feb.  17,  192a) 

(SyUahHt  by  Ihe  Court.) 

1.  CoBiwaATioNS  «=3>S18— Bali  or  all  as- 
sets WILL  BE  SEr'ASIDB  AT  SUIT  BT  MIZTOB- 

rrr  srocsaoLDEB  uNUtss  at  faib  fbxge  and 

FBEB  FBOlf  TRAUD. 

The  sale  of  sU  of  the  assets  of  a  corpora- 
tion, which  is  under  the  control  and  management 
of  one  individual,  to  another  corporation,  of 
which  such  Individual  la  the  aole  owner,  will  be 
set  aside  at  the  suit  of  a  minority  stockholder 
of  Buch  lelllng  corporatton,  unless  It  appears 
that  the  same  was  made  for  a  fair  and  ade- 
quate price,  and  was  free  from  fraud  or  un- 
fair dealing. 

2.  Equitt  «=>148(1)— Convbnienck  as  test 
or  iiuLnFABXonsNzs& 

There  i»  no  certain  rule  for  determining 
when  a  bill  la  multifarious.  If  it  appears  that 
the  matters  In  controversy  between  the  parties 
can  be  more  oonvenlently  litigated  In  ons  suit, 
and  that  such  procedure  will  not  inT<^Te  an  un- 
due burden  or  expense  upm  the  defendants,  ■ 
bill  win  not  be  held  mnllifRrioos,  enn  thott^ 
It  may  unite  more  than  one  cause  of  action 
against  the  common  defendants. 

S.  COBPOBATioirB  «sbS20^)— WBxn  suit  bt 
lanoBiTr  biookholobb  to  vacate  sau  or 

ASSETS  AS  FBAUDULCirT  WILL  BE  BABBBD 
BT  lACBEB. 

Hie  defense  of  laches  will  not  bar  a  suit 
by  a  minority  stockholder  to  set  aride  a  sale 
made  of  the  assets  of  a  corporati<Hi  upon  the 
ground  that  the  same  la  fraudulent  and  nnfair, 
unless  it  appears  that  such  etockholder  has  de- 
layed an  nnreaaonable  time  In  bringing  bta  ac- 
tion after  he  waa  in  full  knowledge  and  pos- 
sessiott  of  all  the  essential  facts  necessary  for 
fahn  to  determine  whether  or  not  be  would  ac- 
cept the  piovldons  of  tht  sale,  or  iwdlste  ths 
sune. 

4.  COBPOBATIOKS  «=»312(5)  —  PEOPEBTT  AO- 
QUTBED  BT  OmCEB  AND  DIKBOrOB  IS  NOT  OB- 
DINABILT  AOQUIBBD  IN  BBHALV  OF  CQBPOBA- 

noN. 

OnUnatily  proper^  acquired  by  an  officer 
and  diiecCw  of  a  corporation  will  not  be  taken 
as  an  acqulHttoD  on  behalf  of  such  eorpotm- 
tim,  unless  it  already  has  an  Ti«Hny  Interest 
therein,  or  an  expectancy  growing  out  €l  an 
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existing  right,  or  snch  acquired  property  is  nec- 
essaiy  and  proi»er  for  the  accomplirinnent  of 
the  pnriKwe  o(  the  organisatfoD  of  such  corpora- 
tion, and  the  acquisition  thereof  by  sudi  officer 
would  interfere  with  the  carrying  out  of  lach 
corporate  purpose. 

5.  DiPosrrioivB  €k»7— DsFOsiTiona  in  equitt 

KAY  BE  TAKBN  BT  PLAINTIFF  AFTEB  CAUBE 
HAS  UATUBBD  AND  IN  ADVANCE  OF  ANSWBB. 

In  an  equity  suit  the  plaintiff  may  properly 
take  depositions  to  support  the  allegations  of  his 
bill,  after  the  same  has  been  filed  and  the  cause 
matured,  in  advance  of  the  filing  of  an  answer 
by  tb»  dotendanb 

6.  Banes  and  banking  «=3261(2)— I>BncND- 

ANTS  IN  BUTT  BT  NATIONAL  BANK  TO  EN- 
FORCE BIOHTO  AS  EQUITABLE  OWNEB  OF  IN- 
TEBE8T  IN  COBPOBATION  OANNOT  QUESTION 
bank's  BIQHT  TO  HOLD  BUOH  inXEBESI. 

The  defendants  in  a  suit  brought  by  a 
national  bank  to  enforce  its  rights  as  the  eq- 
uitable owner  of  an  interest  in  a  corporation, 
because  of  the  improper  conversion  of  the  assets 
of  inclL  corpwation,  will  not  be  permitted  to 
ttnestion  the  right  of  wabk  bank  ta  hold  mch 
stock. 

Appeal  from  Otrcult  Oonrt,  McDowdl 
County. 

Suit  by  U  B.  Tierney  against  the  United 
PocaJtiontas  Coal  Company,  the  Fl&t  Top  Na- 
tional Bank,  and  others.  In  whida  defendant 
bank  Joined  plaintifr  in  his  contenticxis. 
Cause  referred  to  a  commlasionOT,  and  from 
a  decree  of  the  court  for  plaintiff  and  for 
defeodant  £lat  Top  National  Bank,  the  oth- 
er def^ants  appeaL  Modified  and  affirmed. 

Brown,  JackBoo  &  Knight,  of  Oharleeton, 
and  Anderson,  Strothw,  Ha^ies  ft  Ourd,  *a 
W^ch,  for  apptiUants. 

A.  G.  Fox,  Russell  S.  Bltz,  and  Sanders  ft 
Crockett,  all  of  Bluefield,  for  appellee  Tier- 
ney. 

fYench  &  Easley,  of  Bluefleld,  for  appd- 
lee  Flat  Top  Nat  Bank. 

BITZ,  J.  Plaintiff,  a  minority  stockholder 
in  both  Uie  Indian  lUdge  Coal  ft  Coke  Com- 
pany and  Zenith  Coal  ft  Coke  Company, 
brought  this  suit  for  the  purpose  of  setting 
aside  an  alleged  sale  of  the  prop^tles  of 
Oiese  ocnupanles  to  the  defendant  United 
Pocahontas  Coal  Company,  a  otvporatlon, 
upon  the  ground  that  said  sale  was  in  fraud 
of  his  rl^ts,  and  deprived  him  of  a  substan- 
tial part  of  hlB  interest  In  the  two  above- 
named  oomponles.  The  bill  prays  ttiat  the 
sales  be  set  a^de,  and  the  property  of  each 
of  said  companies  leBtored  to  them  if  this 
could  be  done;  if  not,  that  0ie  plaintiff  be 
decreed  to  have  an,  Interest  In  the  United 
Pocahontas  Coal  Company  equimoit  to  the 
interest  lield  by  him  In  the  dissolved  cor* 
pOTBtions,  and,  in  the  event  neither  of  these 
remedies  could  be  administered,  that  a  de- 


cree  be  cmtered  against  t3ie  United  Poca- 
hontas Goal  Company,  the  pordiaso-,  and  the 
individual  defenda^m  directors  of  Zenith 
Goal  ft  Coke  Company  and  Indian  Ridge  Coal 
ft  Coke  Company,  tor  the  actual  value  of  bla 
interest  In  these  two  oompanles  at  tiie  Umo 
of  the  8al&  The  court  bdow,  qpni  the  hear> 
ing,  found  that  the  sales  made  the  loop- 
erty  and  assets  of  Zenith  and  Indian  Bldge 
Coal  ft  Ooke  Compaides  to  the  United  Poca- 
hontas Coal  Onnpany  were  unfolr  aid  In 
fraud  of  the  ri^ts  of  the  plaintiff,  bat  found 
that  because  <it  the  changed  conditions  In  the 
properties  ^ce  the  sale  It  was  Impracticable, 
if  not  Impossible,  to  set  the  sales  aside  and 
restore  the  properties  to  the  former  stfick- 
holdars ;  tbht  It  is  likewise  Impracticable  to 
ascertahi  what  interest  would  have  to  be 
given  to  the  plaintiff  In  the  United  Poca- 
hontas Company  In  order  to  r^resent  the 
Interests  held  by  him  in  the  Indian  Ridge 
and  Zenith  Companies,  and  decided  that  the 
relief  to  be  granted  would  be  a  decree  against 
the  United  Pocahontas  Company  and  the  In- 
dividual defendants,  directors  of  the  Zenith 
and  Indian  Ridge  Companies,  for  the  actual 
value  of  the  plalntifTs  Interest  In  those  com- 
panies at  the  time  of  the  sales  of  their  as- 
sets to  the  United  Porahcmtas  Company,  but 
found  that  he  was  not  sufficiently  advised  as 
to  the  exact  value  of  plaintiff's  sto<^  at  the 
time  of  the  sales  to  the  United  Pocahontas 
Company  to  ^ter  a  decree  that  would  do 
Justice  between  the  parties,  and  for  the  pur- 
pose of  informing  himself  as  to  this  matter 
referred  the  cause  to  a  commissioner  to  re- 
port upon  certain  Bi}eclflc  inquiries.  The  de- 
fendant Flat  Top  National  Bank  was  also  the 
owner  of  stock  in  the  Indian  Ridge  Coal  & 
Coke  Company,  and  it  Joined  the  plaintiff 
in  his  c<mtentl(Mi  that  the  sale  of  this  com- 
pany's property  was  not  In  good  faith,  and 
was  violative  of  the  rights  of  the  minority 
stockholders.  From  the  decree  holding  the 
sales  to  be  In  violation  the  rights  of  the 
plaintiff  and  the  defendant  Flat  Top  National 
Bank,  this  appeal  Is  prosecuted  by  the  de- 
fendante  United  Pocahontas  Cool  Company 
and  the  Individuals  comiMslng  the  board  of 
directors  of  the  Indian  Ridge  Coal  ft  Coke 
Company  and  Zenith  Coal  ft  Coke  Company, 
who  made  the  sale  and  transfer  of  the  assets 
of  these  conmaniea  to  Qie  United  Pocataontaa 
Company. 

In  order  to  an  understanding  of  the  cootrcH 
versy  Involved  In  this  litigation  it  will  be 
necessary  to  stote  bri^y  the  focts  anteeedoit 
to  the  transaction  under  review.  Tlie  Indian 
RIdge  Coal  ft  Coke  Company  was  organised 
in  tile  year  1898  for  the  purpose  of  mining 
Uie  coal  from  a  tract  of  land  situate  on  Nortb 
fork  In  McDow^  county.  The  ctxnpany  did 
not  own  the  land,  but  leased  it  from  the  tnu> 
tees  of  the  Flat  Top  Coal  land  Association, 
agreeing  to  pay  a  royalty  of  10  cents  for  eadi 
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ton  of  coal  mined,  with  certain  prorlsloiis  as 
to  a  minimum  royalty  and  as  to  the  ccmdnct 
of  Its  mining  operation.  The  moving  ^irlt  In 
the  OTganizatlon  of  this  company  was  the  de- 
fendant Worth  Kilpatrick,  and  he  has  been 
Its  gnidlng  Influence  and  mainstay  during  the 
entire  period  of  Its  operation.  Fifty  thousand 
dollars  of  stock  was  sold  at  par,  and  with 
this  money  the  company's  opettitltxis  were 
commenced.  Subsequently  a  stock  dividend  of 
SO  per  cent  was  declared,  and  there  was  Is- 
sued to  the  then  stockholders  of  the  com- 
pany $25,000  of  addlti(Hial  stock,  making  an 
oatstandlng  capital  of  $75,000.  This  was  the 
condition  In  the  year  1901  when  the  plaintiff 
purchased  15  shares  of  this  stodE  for  the  sum 
of  ¥2.250.  There  was  some  difficulty  about 
having  the  stock  transferred  to  him  which 
Is  emphasized  in  the' .evidence,  but  which  we 
cwjslder  of  Uttle,  if  any,  importance  In  the 
determination  of  the  matters  Involved,  One 
O.  Botsford  was  also  a  stockholder  In  this 
company  from  the  beginning.  Ten  shares  of 
his  stodE  he  had  deposited  as  collateral  to 
secure  a  debt  to  the  Flat  Top  National  Bank, 
and  upon  bis  failure  to  pay  this  debt  the 
stock  was  sold,  and  the  bank  was  under  the 
necessity  of  purchasing  the  same  at  the  sale, 
and  in  this  way  It  became  one  of  the  stock- 
headers  ot  the  ccHnpany.  All  of  the  stock  ex- 
cept ttds  25  shares  h^d  by  the  plalntlfT  and 
the  Flat  Tap  Nattonal  Bank  was  held  by  the 
def^dant  Wwlh  Kllpa trick  and  those  act- 
ing with,  him  at  fhe  time  of  the  allied  sale 
of  tbe  company's  assets  to  the  defoidant 
United  Pocahontas  Coal  Company. 

The  defendant  Zenltb  Coal  &  Ooke  Oompa- 
uy  was  organized  In  the  year  1908  by  one  W. 
H.  Ooffman.  Its  cverati<ms  were  conducted 
on  two  tracts  of  land  about  equal  in  area, 
snd  containing  In  tbe  ^^regate  about  1,000 
acres  of  coal,  one  leased  from  Burkes 
Carden  Coal  &  Coke  Company,  and  the 
other  held  under  a  lease  tnm  Pocahontas 
Coal  &  Coke  Company.  The  caidtal  stock  of 
this  company  Issued  and -outstanding  was  the 
sum  of  «456,00a  divided  Into  4,660  shares. 
It  does  not  very  satlafoctorlly  appear  what 
amount  ot  actual  mon^  was  used  In  tlie  de* 
velopment  of  mis  (^Ewratlon.  It  does  appear 
that  of  the  capital  stock  $400,000  -wrb  Issued 
to  W.  H.  CoAnan,  in  nmslderatlon  of  the 
transfer  by  blm  to  fhe  company  of  the  two 
leases  above  r^erred  to,  and  ^resmnab^  the 
remaining  $60,000  of  Vtock  was  sold  for  the 
purpose  of  realizing  funds  for  Hie  develc^ 
ment  ot  the  mln&  Prior  to  the  time  that 
the  Indian  Ridge  Coal  &  Coke  Oonvany  be- 
came a  stockholder '  In  tbe  ZMiitli  Coal  ft 
Ooke  company  W.  H.  Ooffman  was  practical- 
ly the  Bole  owner  thereof ;  In  fact,  he  was  the 
flctnal  owner  of  all  of  fhe  stock;  four  ot  his 
asBod^es  bdng  guallfled  to  act  as  stockhold- 
«s  and  directors  by  tba  Issuance  to  them  ot 
one  share  of  his  stock  for  that  purpose. 
Dming  tbe  time  that  Coflbnan  was  produclnc 


coal  at  the  Zenith  plant  he  also  acted  as 
sales  agent  for  the  Indian  Ridge  Goal  &  Coke 
Company,  and  became  largely  Indebted  to 
that  company  for  coal  famished  by  it  upon 
his  orders  f<w  which  he  bad  not  paid,  as 
well  as  for  moneys  advanced  to  him  by  the 
Indian  Ridge  Company.  It  seems  that  Coff- 
man  also  borrowed  considerable  sums  ot  mon- 
ey from  other  sources  for  the  dereloiKnent  of 
the  Zenith  mine,  and  to  secure  the  payment  of 
this  money,  as  as  the  money  whldL  he 
owed  to  the  Indian  Bldge  COal  &  G<Ae  Gompa^ 
ny,  he  deposited  with  a  trustee  8,800  shares 
the  stodc  of  Zmltb  Coal  ft  Coke  Company 
which  had  been  Issued  to  him.  The  indebted- 
ness secured  by  this  8to<^  not  being  paid, 
the  stock  was  sold  by  tbe  trustee  In  satisfac- 
tion thereof,  and  the  Indian  Ridge  Com- 
pany purdiased  Oie  same  at  tbe  sale  tot 
about  $20  a  share.  There  was  not  realized 
from  this  sale  a  suffidoit  amount  to  pay 
the  debt  due  the  Indian  Bidge  Company  hiy 
Ooffman,  and  to  further  secure  it  he  execut- 
ed a  deed  of  trust  upon  certain  real  estate 
situate  In  the  CSty  of  Bluefleld.  This  lien 
was  subsequently  foreclosed,  and  this  real 
estate  likewise  purchased  1^  the  Indian 
Ridge  CcHnpony,  and  the  title  thereto  held  by 
it  After  the  acQulsitlon  by  the  Indian  Ridge 
Company  of  this  3,300  E^iares  of  stock  ot 
Zenith  Coal  &  Ooke  Company  it  was  reorgan- 
ized, and  the  same  board  of  directors  and 
ofiloers  elected  for  It  as  controlled  the  Indian 
Ridge  CcHnpany,  and  thereafter,  until  the 
sale  of  the  properties  of  these  two  ctxnimnies 
as  hereinafter  stated,  both  of  them  were 
managed  and  controlled  by  the  same  board  of 
directors  and  the  same  officers.  The  officers 
of  the  Indian  Ridge  Ccnnpany  procured  oth- 
er stocks  of  tlie  Zenith  Company  from  time 
to  time  until,  within  a  short  time  after  its 
acquisition  of  the  control  of  this  compa- 
ny, it  had  procured  by  purcduise  sufficient 
additional  stock  to  make  It  owner  of  4,403 
shares  out  of  a  total  of  4,560  shares.  The 
remaining  167  shares  were  held  by  the  plain- 
tiff, U  E.  Tlem^,  165  shares,  and  one  George 
Bi  Stupolsky,  2  shares,  and  this  was  the 
proportlm  in  which  the  stodc  of  this  compa- 
ny was  held  at  the  time  of  the  purported  sale 
of  its  property  and  assets  to  the  defendant 
United  Pocahontas  Company. 

In  the  year  1014  the  daCmdant  Wortti 
KOpatrlck  "procured  a  lease  for  an  additiraial 
tract  of  land  frmn  the  Pocahontas  Goal  ft 
Coke  Company,  which  lay  mindpeUy  In  Wy- 
oming county,  -and  whi<^  adjoined  the  lease 
operated  by  the  Zoilth  Coal  ft  (kke  Company. 
This  tract  of  land  contained  api»roziiDat^ 
l^IOO  acres  ot  coal,  and  at  Oie  time  he  ae- 
quired  the  lease  he  contemplated  operating 
the  same  by  tramsMnrtlug  flie  coal  over  tba 
premises  of  the  Z^iith  Coal  and  Ooke  Com- 
pany, Inasmudi  as  it  was  iminractteable 
to  mine  it  la  any  otiur  way.  About  Uils 
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same  time  Kllpa  trick  also  bought  all  of  the 
atodk  of  tbe  Boifees  Oardot  Goal  &  Ooke  Onn- 
pany,  the  lessor  of  the  Zenith  Oompany  as 
to  about  one-half  d  its  property,  and  paid 
therefor.  For  tbs  pmpose  of  operating  the 
1,200  acres  of  land  leased  by  him  from  the 
Pocahontas  Goal  &  Ooke  Company  he  organ- 
ized the  defendant  United  Pocahontas  Goal 
Gompany.  He  was  not  one  of  the  ooTpwators 
of  this  company,  but  he  states  that  he  was 
the  sole  owner  therectf  until  the  absOTptUn 
by  It  of  the  praD&ctiea  of  the  Zenith  and  In- 
dian Ridge  Gmnpanles,  and  that  at  the  time 
of  the  taking  orer  of  these  proxKirtles  by  the 
United  Pocahontas  Company  no  other  person 
had  any  financial  Interest  in  It  ^e  lease 
of  the  1,200  acres  was  made  to  the  United 
Pocahontas  Oompany,  and  KUpatrick,  being 
the  acH&  owneit  the  Bnikes  Garden  Oom- 
pany, also,  for  the  oonslderatton  that  be  had 
paid  for  this  pnverty,  transferred  It  to  the 
United  Pocahontes  Gompany.  So  that  the 
statos  of  the  afblrs  of  these  three  companies 
at  the  time  of  the  aide  to  the  United  Poca- 
hontas Gompany  of  ttie  Indian  Bldge  and 
Zenith  properties  was  that  Kltpatrl<&  was 
the  BcAe  owner  of  the  United  Pocahontas  Oom- 
pany; that  its  property  consisted  of  a  lease- 
hold on  the  1,200  acres  ot  coal  above  ref^red 
to  and  the  owoorsblp  In  fee  of  about  000  acres 
operated  under  a  lease  by  the  Zenith  Goal  ft 
OAiB  Gompany.  l%e  stodc  of  the  Zenith 
Goal  &  Coke  Company  was  all  owned  by  the 
Indian  Ridge  Cool  ft  Coke  Oompany,  with  the 
exception  of  1S6  shares  owned  by  the  plain- 
tiff, and  2  shares  owned  by  another  party 
as  aforesaid,  thus  giving  the  absolute  control 
of  tbis  company  to  the  Indian  Bldge  Coal  & 
Coke  Company.  At  this  time  a  majority  of 
the  Btodc  of  the  Indian  Bldge  Company  was 
beld  by  the  defendant  Worth  ^patrick; 
In  fact.  It  was  all  held  by  parties  acting  In 
accord  with  Ellpatrick,  except  ID  shares  held 
by  the  plaintiff,  and  10  shares  hdd  by  the  de- 
fendant Flat  Top  National  Bank.  It  will 
thus  be  Been  that  at  the  time  of  the  sales  of 
which  complaint  la  made  In  this  case  KU- 
patrick, by  virtue  of  his  ownership  of  a  ma- 
jority of  the  stock  of  the  Indian  Bldge  Omu- 
pany,  controlled  that  company,  and  also  con- 
trolled the  Zenith  Company  by  virtue  of  the 
ownership  of  practically  all  of  Its  8to<^  by 
the  Indian  Bldge  Oompany,  and  he  was  the 
sole  owner  of  the  United  Pocahontas  Com- 
pany. It  being  apparent  to  KUpatrick  that 
these  three  properties  could  be  operated  as 
one  mOTe  economically  and  advantageou^y, 
he  conceived  the  idea  of  having  the  United 
Pocahontas  Coal  Company  purdiase  the  prop* 
erties  ot  the  Indian  Bldge  and  Zenith  Oom- 
panles  with  a  view  to  combining  them  all  In 
one  operatlML  To  this  end.  In  May,  1915, 
the  United  Pocahontas  Goal  Oompany  made 
a  proposition  to  each  of  the  other  companies 
to  pnrcbase  Its  pn^rties  and  assets.  The 
nroposal  made  by  the  United  Pocahontas  Goal 


Company  to  the  Indian  Ridge  Oompany  was 
to  purdiase  its  enUxe  property  and  assets, 
save  cash  on  hand,  and  the  stock  hdd  by  It  In 
the  Zenith  Goal  ft  OtOta  Gcmpany,  tm  the  sum 
of  118,000  In  cash,  and  $200,000  par  value  of 
the  preferred  stock  of  the  United  Pocahtmtas 
Goal  Onnpany,  making  a  total  of  $218,000. 
At  tbls  point  It  may  be  material  to  state  that 
the  stock  of  the  United  Pocahontas  Coal 
Gompany  consisted  of  tttOOO  shares  ttf  the 
par  value  of  $100  eadi,  divided  Into  93O0J0Oft 
of  0  per  c&HL  preferred  stock  and  ^00.000 
of  common  stock  At  the  same  time  the  Unit* 
ed  Pocahontas  Coal  Company  made  a  propo- 
sition to  the  ZenlOi  Gmnpany  to  purchase  the 
entire  property  and  assets  of  that  company, 
save  cash  on  hand,  fmr  the  sum  of  $6,600  In 
cash,  and  $100,000  par  value  oC  the  preferred 
stock  of  the  United  Pocahontas  Goal  Cun- 
pany  and  the  aseumptlm  of  Its  bidebtedneas. 
These  propositions  were  submitted  to  the  re- 
spective stockh<dden  of  the  Zenith  and  In^ 
dlan  Bldge  Gompanles,  and  were  by  them 
acc^>ted.  The  propositions  farther  carried  a 
condition  that  the  sales  would  be  made  as 
of  the  Slst  of  March.  191B,  that  being  the 
md  of  the  fiscal  year  ot  each  of  these  cor- 
porations, and  In  case  ot  the  acceptance  ot 
the  propositions  the  operations  would  be  om- 
dncted  by  the  Indian  Rl^  and  Zenith  Gtnn^ 
panics  respectively  until  such  time  as  the 
transf^  could  be  perfected;  It  being  neis 
essary  to  secure  the  aflaoit  of  the  lessors  be- 
fore formal  transfers  could  be  madew  Attex 
the  acceptance  of  these  proposltlcKis  of  sale 
steps  were  taken  to  have  the  properties  for- 
mally transferred  to  the  United  Pocahontas 
Coal  Gompany.  This  was  not  consummated 
until  about  the  let  of  January,  1916.  and 
after  this  time  the  Indian  Ridge  and  Zenith 
Companies  were  formally  dlsscdved  and  their 
charters  surrendered.  The  earnings  accruing 
from  the  operation  of  the  plants  of  these 
companies  after  the  Slst  of  March,  1915,  were 
turned  over  to  the  United  Pocahontas  Com- 
pany in  accordance  with  the  terms  of  the 
sales  made  to  It 

The  plaintiff  contends  that  tbls  sale  made 
by  the  Indian  Bldge  Coal  ft  Coke  Company 
of  Its  own  properties,  and  of  the  properties 
of  the  Zenith  Coal  ft  Coke  Company,  to  the 
United  Pocahontas  Company,  was  for  a  gross- 
ly Inadequate  price,  so  Inadequate  as  to  re- 
quire that  the  idaintlff  be  relieved  from  Its 
effecL  A  great  amount  of  evideaace  has  been 
taken  for  the  purpose  of  showing  the  obrep- 
tltloua  conduct  of  the  officers  of  the  Indian 
Bldge  and  Zmlth  Companies  toward  the 
plaintiff  during  the  time  be  was  a  atock- 
holder  In  those  ctxnpanies.  as  well  as  to  show 
Just  what  assets  passed  to  the  United  Poca- 
hontas Coal  Gompany  by  these  sales  and  th« 
value  of  soch  assets.  Further,  as  a  part  of 
the  arrangement,  after  the  ocmsummation  of 
the  sales  aforesaid  and  the  reoeli>t  by  th« 
Zenith  Comoany  of  the  1,000  shares  of  pre> 
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ferred  atoA  of  United  PocabontaB  Goal  Com- 
pany, this  stock  was  pandiased  by  the  Indian 
Bidge  Company  for  the  sum  of  $100,000,  and 
a  dividend  was  then  declared  by  the  Zenith 
Coal  &  Coke  Oomitany  oat  of  the  cash  it  had 
on  hand  recelTed  from  the  sale  of  the  pre- 
ttied stodE  aforesaid,  as  well  as  its  other 
moneys,  to  its  stoc^oldw^  amounting  to 
about  92d  a  share,  and  a  dividend  Also  de- 
dared  by  the  Indian  Ridge  Company  of  |300 
of  inreferred  stock  In  the  United  Pocahontas 
Company  to  the  holder  of  each  share  of  8to<& 
in  the  Indian  Bidge  Company,  as  w^I  as  a 
dividend  in  cash  covering  the  rwnalnlng  as- 
sets. The  contention  4^  the  United  Pocahon- 
tas Company  and  the  Indlvldnal  d^endants 
Is  that  the  price  paid  for  the  property  and  as- 
sets of  the  Indian  Kldge  and  Zenith  Compa- 
nies was  an  adequate,  fall,  fair,  and  complete 
price,  and  that  the  transaction  1b  absc^ntely 
free  from  any  fraud  or  unfair  conduct  upon 
the  part  of  any  party  connected  therewith, 
while  the  contratlon  is  on  the  part  of  the 
plaintlfl  and  the  Flat  Top  National  Bank 
that  tills  sale  was  made  for  a  grossly  inade- 
quate price,  and  that  the  price  paid  was  only 
a  very  small  percentage  of  the  actual  value 
of  the  assets  of  this  compasij,  and  that  It 
amounted  simply  to  a  scheme  or  device  upon 
the  part  of  the  defendant  Worth  Ellpatrlck 
and  bis  associates  to  convert  the  assets  of 
these  comi>anles  Into  anoOter  corporation  in 
which  the  plalntUI  was  not  a  stockholder, 
and  to  compel  him  to  take  for  his  8to<&  In 
the  Indian  Ridge  and  Zenith  Companies  much 
less  than  its  real  value. 

It  Is  shown  that  during  the  time  fbe  Indian 
Ridge  Company  was  operated,  to  wit,  from 
the  year  1898  to  Ou  year  IdlS,  a  period  of 
22  year^  it  paid  an  average  dividend  of  10 
per  cent.  p»  annnm  qpon  its  capital  of  $7B,- 
00(V  which  wonld  be  eqidvalait  to  IS  per 
eeat,  nvoa  the  $00,000  actually  Invested,  and 
it  is  argued  from  this  that  $218,000  for  the 
property  was  not  <»ily  a  fair  prlc^  but  was 
mora  than  the  same  was  reaaonably  worth; 
that  a  coal  inroperty  which  did  not  earn  more 
than  tills  rate  i^n  its  capital  could  not  be 
considered  a  very  attractive  Investment 
ThUt  ai^mrat  might  be  sound  If  it  were  not 
for  ttie  fact  that  it  has  no  basis  In  the  evi- 
dence. Instead  of  the  earnings  of  the  Indian 
Bldge  Company  being  limited  to  the  divi- 
dends paid  to  Its  stockholders,  it  appears  that 
only  a  comparatively  small  part  of  these  earn- 
ings were  paid  out  In  dividends.  At  the 
time  the  assets  were  transferred  to  the 
United  Pocahontas  Company  the  Indian 
Ridge  Company  had  on  hand.  In  addltlw  to 
its  equipment,  bills  recelvaUe  amounting  to 
$149.691.07 ;  amounts  due  It  for  coal  sold 
ainoantiug  to  $10,164.67;  its  BInefleld  real 
estate,  amounting  to  $20,405.31;  cash  on  hand 
amonnting  to  $49,290.94;  sto<^  In  the  Zenith 
Coal  A  Coke  Company  amounting  to  $132,090; 


besides  Its  merchandise  Inventory,  amounting 
to  $6,000— or  a  total  of  assets  oa  hand  whidi 
represented  earnings  oi  the  company  amount' 
big  to  $373,641.99;  so  that  It  is  apparent  13iat 
the  Indian  Ridge  Company,  at  the  ttme  at 
making  this  sale,  could  have  declared  a  divi- 
dend of  over  flOO  per  cent,  out  of  its  actual 
earnings  to  its  stockholders,  and  si^readlng 
this  over  the  period  of  22  years  would  be 
equivalent  to  ft  dividend  of  B(xnething  like 
22)6  per  cent  a  year  In  addition  to  that 
already  declared  and  paid  out ;  or,  If  we  esti- 
mate this  dividend  upon  the  actual  amount  of 
money  paid  In,  to  wit,  $50,000.  then  It  could 
have  dedored  a  dividend  of  over  700  per  cent 
on  that  capital,  which  would  make  an  average 
dividend  of  more  than  30  per  cent  a  year, 
wMch,  added  to  the  dividend  already  declared 
and  paid  out,  would  show  earnings  of  more 
than  4S  per  cent  a  year  during  all  of  the 
time  that  this  company  was  In  business.  It 
would  seem  that  this  would  be  a  reasraiably 
attractive  investment  to  a  purchaser,  ev«i  at 
the  price  of  $218,000.  But  It  Is  asserted  that 
while  the  proptwitlon  shows  $218,000  paid  for 
the  assets  of  the  Indian  Ridge  Coal  ft  Coke 
Company,  this  Included  very  much  more  than 
its  mining  operation,  and  it  appears  from  the 
record  that  this  is  true.  In  addition  to  get- 
ting the  mining  plant  and  the  leas^(dd,  the 
purchaser  acquired  the  bills  receivable, 
amounting  to  $149,691.07;  amounts  due  for 
coal  sold  amounting  to  $10,164.67 ;  the  BIne- 
fleld real  estate,  amounthig  to  $26,406.31; 
and  the  merchandise  inventory,  amonnting  to 
$6,000— or  a  total  of  $192,281.06,  from  whldi 
was  deducted  the  debts  of  the  Indian  Ridge 
Company,  leaving  a  balance  of  about  $177^ 
000  of  assets  turned  over  to  the  United 
Pocahontas  Cmnpany  whlcih  wrae  not  part  of 
the  mining  plant  of  the  Indian  Ridge  Com- 
pany; and  taking  this  from  the  purchase 
price  et  $218,000  would  leave  KUOOO;  the 
actual  ccm^eration  for  the  mining  plant 
It  appears  that  the  items  of  bills  receivable 
above  r^brred  to  woe  amounts  due  the  Indian 
Ridge  Coal  Company  by  the  Zoaltli  Company 
and  by  the  defendants  Kitpatrick  and  Arm- 
strong, vnaob  were  pwfectly  solvent  and 
whhdi  were  subsequently  realta»d  upon.  The 
same  Is  true  of  the  item  due  for  coal  sold,  and 
the  merchandise  Inventory  was  represented 
by  goods  actually  on  hand.  The  value  of  the 
item  Bluefield  real  estate  is  not  so  certainly 
established,  but  It  was  carried  upon  the  books 
of  the  company  at  the  value  above  indicated, 
and  It  may  be  said  that  it  was  reasonably 
worth  this  amount  &s  It  does  not  seem  to 
have  been  the  baUt  of  this  company  to  carry 
anything  upon  its  books  at  an  excessive  valu- 
ation. So  that  the  questlcm,  so  far  as  the 
ludlan  Ridge  property  is  concerned.  Is 
whether  or  not  $41,000  can  be  said  to  be  a 
reasonable  price  for  the  plant  and  leasehold 
of  ttiis  c(»npany.  It  appears  that  the  corn- 
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pany's  lease  consdsted  of  about  900  acres  o* 
coel,  of  whldi  one- third  had  been  mined  out, 
leading  two-thirds  thereof.  It  Is  true  at  that 
time  22  years  of  the  life  of  the  lease  had  run, 
leaving  only  8  years  more  for  operation  under 
Its  terms,  but  there  Is  a  dause  providing  for 
renewal  of  the  lease  for  another  30  years  up- 
on the  same  terms,  whlcb  It  Ifl  argued  the 
Indian  Ridge  Company  Is  not  In  position  to 
take  advantage  of  because  of  breadies  by 
that  company  of  some  of  the  terms  of  the 
lease.  We  do  not  think  there  Is  very  much  in 
this  argument,  Inosmudi  as  the  defaults  that 
are  pointed  out  happened  long  years  ago,  and 
It  is  not  to  be  assumed  that  they  could  be 
taken  advantage  of  by  the  lessor  after  hav- 
ing acquiesced  In  the  conduct  and  manage- 
ment  which   might   be   construed   to  be 
breaches  of  the  lease  for  all  these  years.  It 
Is  argued  by  the  defendants  that  the  leasehold 
iB  of  no  value,  that  the  only  thing  to  be 
considered  Is  the  ptiyslcal  pr<H>erties  put  up- 
on the  lease  by  the  Indian  Ridge  C<Mnpany, 
and  it  contends  that  $41,000  is  a  reasonable 
price  f<»*  these  propertlea,  and  that  they  were 
not  vtafb.  any  more  than  that  Bum  at  the  time 
of  the  sale.  We  cannot  agree  with  the  oondu- 
Bl<Hi  that  this  leasehold  Is  of  no  value,  and 
should  not  have  been  given  some  value  In  this 
transactioo.  It  appears  that  the  deifendant 
Kllpatrick  tooik  a  lease  adi(4ning  these  unop- 
erUes  at  a  royalty  of  15  ooits  a  ton,  while 
this  lease  carried  a  n^alty  at  only  10  oeata 
a  ton,  and  certainly,  if  an  adjoining  lease 
with  amiarently  no  better  conditions  than 
existed  at  the  Indian  Bidge  mine  could  be 
handled  under  a  rogral^  of  10  coits  a  ton, 
me  leasdiold  of  the  Indian  Bldge  vxopetty  at 
only  10  cents  a  ton  must  be  of  conslderaUe 
value  to  the  owner,  b^irther  than  this,  it  ap- 
pears that  this  lease  was  assessed  upon  the 
land  books  of  McDowell  county  for  the  year 
1915  at  a  valuation  of  flO.000,  and  it  Is  not 
to  be  assumed  that  It  did  not  have  at  least 
this  value  at  that  time. 

Ckmslderable  critldsm  is  also  made  of  the 
method  resorted  to  by  the  directors  of  the  In- 
dian Ridge  Company  in  fixing  the  value  of 
its  equipment  at  $41,000.  It  appears  tbat 
there  had  been  spent  on  this  plant  more  than 
$200,000,  and  that  on  the  very  day  of  the  sale 
it  was  depreciated  more  than  $100,000,  and 
something  like  $100,000  wltliin  a  few  years 
prior  to  that  time,  leaving  only  $41,000  the 
value  as  shown  by  the  books  of  the  company 
at  the  Ume  of  the  sale.  These  items  of  de- 
preciation are  Justified  by  tibe  officers  of  the 
company  upon  the  ground  that  for  many 
years  no  depredation  was  charged  off  on  Qie 
bo(^  and  It  had  been  determined  that  the 
true  value  should  be  shown  by  the  boc^ 
some  time  before  this  sale  was  made,  hut  this 
purpose  had  not  been  entirely  accwnpllshed. 
While  it  Is  admitted  that  a  plant  like  this 
suffers  substantial  depredatlm  eadi  year*  It 


Is  cmitended  by  the  plalntllf  that  the  depred- 
ation charged  in  many  Instances  Is  ezceoslve 
and  entirely  unjustified.  It  appears  tnm  the 
books  that  in  Qie  case  of  some  of  the  Items  of 

equipment  the  entire  amount  expended  there- 
on was  charged  off,  and  that  In  others  prao 
tlcally  the  whole  thereof  was  charged  off  as 
depredatloa    The  item  of  money  expended 
for  railroad  sidings  is  charged  off  ei^tlr^ 
upon  the  theory  that  after  the  siding  was 
constructed  It  belonged  to  the  railroad  compa- 
ny, and  was  of  no  value  to  the  Indian  Ridge 
plant.   This  could  hardly  be  justlfled:  for  It 
must  be  true  that  this  money  was  expended 
for  the  purpose  of  furnishing  means  with 
which  to  market  the  coal  mined,  and  the 
company  will  have  the  use  of  the  siding  dur- 
ing the  entire  life  of  the  mine.  While  It  has 
no  property  in  it;  It  Is  a  fadUty  which  the 
company  had  to  spend  money  to  obtain,  and 
it  Is  entire  unjustified  to  charge  off  the  en- 
tire cost  at  any  particular  period.  The  prop- 
er way  would  be  rather  to  divide  the  entire 
cost  of  this  siding  over  the  probable  life  of 
the  mine,  and  charge  off  the  proper  aliquot 
part  each  year  of  the  operation.   It  is  not 
necessary  for  ua  to  go  Into  Ute  various  itms 
of  depredation  for  the  pnipoae  of  determin- 
ing whether  or  not  they  were  entirely  Justi- 
fied.   We  think  the  evidence  Justified  the 
court's  finding  that  the  sale  of  this  profterty 
of  the  Indian  Bidge  Company  at  the  price 
at  whldi  it  was  made  to  the  defendant  Unit- 
ed Pocahontas  Coat  ConqpaiV  was  so  unfair 
to  the  plaintiff  and  the  Flat  Top  Natimal 
Bank  as  to  Justly  the  decree  Hiat  the  plain- 
tiff and  the  defendant  bank  were  entitled  to 
treat  the  same  as  not  bhidtng  upon  them,  and 
to  have  a  recovery  for  the  actual  value  of 
their  Interests  In  the  plant  at  the  time  of  tba 
sale. 

The  proposition  for  the  purchase  of  the 
Zenith  Coal  &  Coke  Company's  plant  was  to 
give  $106,500  therefor,  $5,500  in  cash,  and 
$100,000  In  preferred  stock  of  the  defendant 
United  Pocahontas  Coal  Company,  and  to  as- 
sume the  current  and  fixed  Indebtedness  of 
the  Zenith  Company,  amounting  to  the  sum 
of  $115,992.33,  which  would  make  a  consld- 
eratiou  of  $210,492.33  paid  for  the  entire  as- 
sets of  the  company,  except  the  cash  on  hand. 
Included  in  these  assets  were  certain  items 
such  as  bills  receivable,  stock  of  merchandise, 
and  accounts  due  the  company,  amounting  to 
the  sum  of  $36,121.86,  which  would  leave  a|>< 
proximately  $185,000  paid  for  the  mlDlng 
plant  and  leasehold.  This  valuation  Is  arriv- 
ed at  from  the  hooks  of  the  company,  and  la 
the  exact  amount  which  the  books  show  the 
physical  properties,  such  as  tipples,  houses, 
and  equipment,  were  worth  at  the  time  of 
tlie  sale.  Considerable  deductions  were  made 
from  the  actual  cost  of  these  several  items 
for  depredation,  and  In  some  cases  the  «i- 
tire  value  of  an  item  Is  charged  oft  as  depre- 
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dation.  This  Is  Dotab^  true  to  Qie  case  of 
the  amoost  appended  for  building  railroad 
tradto  to  the  mittes*  anunmttiig  to  about  $26,- 
OOOl  The  detaidants  contend  that  this  was 
all  properly  cliarEed  off  the  books  for  the  rea- 
son  that  after  the  tracks  were  built  they  be- 
longed to  Qie  railroad  company,  bat  the  ob- 
servation we  made  in  regard  to  the  fraclEs 
buUt  by  the  Indian  Ridge  Ckunpany  is  appli- 
cable here.  The  tracks  are  there  and  can  be 
used,  or  may  be  used,  by  the  company  during 
all  the  life  of  the  plant  tor  the  purpose  of 
shipping  this  coal  to  market,  and  there  Is  no 
reason  why  the  entire  cost  ot  them  should  be 
charged  off  at  one  time.  It  likewise  appears 
that  the  leasehold  of  this  company  was  car> 
rled  OD  the  books  for  many  years  at  the  sum 
of  $400,000,  but  before  the  sale  this  Item  was 
charged  off,  and  the  leasehold  treated  as  of 
no  value  whatever.  We  have  not  undertaken 
in  this  review  to  cover  in  detail  all  of  the 
evidrace  bearing  upon  these  questions,  bnt 
simply  to  refer  to  It  sufflclMitly  to  indicate 
the  propriety  of  the  finding  of  the  lower  court 
upon  the  fairness  of  these  sales.  If  a  decree 
had  been  entered  below  for  a  certain  amount 
to  be  recovered  by  the  plaintiff,  it  would  then 
be  necessary  tor  us  to  review  in  more  de- 
tail the  facts  to  determine  whether  or  not  the 
amount  decreed  was  justified,  bnt,  as  before 
stated,  the  decree  below  only  finds  that  the 
plaintiff  and  the  Flat  Top  National  Bank  are 
not  bound  these  sales,  and  are  entitled  to 
have  decree  for  the  actual  value  of  th^r 
stock  at  the  time  of  the  purported  sales,  and 
referred  the  cause  to  a  commissioner  to  as- 
certain this  amount;  the  evidence  not  being 
sufficiently  definite  In  that  regard  to  advise 
tbe  court  as  to  the  proper  amount  to  be  de- 
creed. 

11]  In  a  case  lllffi  this,  where  the  purdiaser 
of  the  pnqierty  is  also  in  effect  the  seller,  the 
utmost  good  fidth  Is  required.  Tlie  defend- 
ant United  Pocahontas  Goal  Oompany.  the 
purchaser  of  this  property,  was  entirely  own- 
ed by  the  deftodant  Kllpatrlck,  and  for  the 
purpose  of  this  lltigatton  he  is  the  purchaser. 
He  was  likewise  In  effect  the  sdler;  for  he 
owned  a  majority  of  the  stock  In  the  Indian 
Ridge  Coel  &  Coke  Company,  and  the  Indian 
Ridge  Company,  In  which  be  owned  such  ma- 
jority of  tbe  stock,  owned  practically  all  of 
the  stock  of  the  Zenith  Company.  It  will  not 
do  to  say  that  Kllpatrlck  believed  he  was 
acting  for  the  benefit  of  all  of  the  stockhold- 
ers of  the  Zenith  and  Indian  Bidge  Compa- 
nles.  There  is  a  higher  criterion  fixed  which 
must  be  satisfied  before  the  transactions  can 
meet  wltti  the  approval  of  a  court  of  equity. 
His  interest  as  purchaser  was  in  direct  con- 
flict with  his  Interest  as  the  seller  of  tbe 
properties.  On  the  one  hand,  he  was  Inter- 
ested In  getting  as  large  a  price  as  possible, 
while  as  the  purchaser  of  the  property  he 
was  Interested  in  procuring  It  at  tbe  least 


pbssible  price.  Which  one  of  these  interests 
waa  Qie  d<Hidnatlng  one  at  the  Hme  be  made 
the  trade?  It  ai^>ear8  that  he  was  the  sole 
owner  of  tbe  purchasing  corporation,  whUe 
his  interest  in  the  sdUi^  companies  was  not 
solarg&  It  mli^  therefore  be  nqipOBed  that 
he  would  be  tnfiuoiced  to  favor  Ihe  purchas- 
ing company  because  his  Interest  was  that 
way,  and  this  Infiuence  upon  the  actions  and 
conduct  of  mm,  because  of  their  interest,  is 
so  subtle  and  insidious  that  It  at  times  af- 
fects the  Judgment  and  conduct  of  those  who 
could  not  be  charged  with  any  deliberate  pur- 
pose to  wrong  and  defraud.  The  courts  rec- 
ognize that  this  Is  true  and  do  not  allow  such 
transactions  to  stand  until  they  have  been 
subjected  to  the  closest  scrutiny  and  found  to 
be  fair  to  all  of  the  Interests  affected  by 
th^.  3  Cook  on  Corporations,  f  662;  Hope 
V.  Salt  Co.,  25  W.  Va.  789  ;  7  R.  0.  U  title 
"Corporations,"  $  287  et  seq.;  4  Fletcher,  Cy- 
clopedia Corporations,  |  2360.  IndeM,  it  has 
been  held  by  some  courts  that  such  transac- 
tions are  absolutely  void,  and  that  an  officer 
of  a  corporatlcm  purchasing  Its  assets  can 
take  no  advantage  from  such  a  sale.  We  do 
not  think  this  is  the  correct  doctrine.  If 
such  a  transaction  is  entirely  fair,  and  preju- 
dices the  rights  of  no  Interested  part?,  ften 
Is  no  reason  why  It  should  not  be  upheld,  as 
well  as  sadi  a  sale  to  an  entirely  disinterest- 
ed party,  and  It  may  be  said  In  passing  tbat 
a  reasonable  test  to  be  made  ot  the  fairness 
of  sndi  a  sale  Is:  Would  the  pT(«ositloo  firom 
one  disconnected  vrith  the  whole  albir  have 
been  accepted  by  those  acting  for  the  selling 
company?  Having  come  to  the  conclusion 
that  the  folding  of  the  lower  court  to  the 
effect  that  the  purchase  price  was  substan- 
tially less  than  the  actual  value  of  ttils  prop- 
erty, unds'the  doctrine  above  laid  down,  the 
plalntUt  Is  not  bound  thetebr* 

[2]  The  d^endants  contend  that  the  bill  In 
this  case  Is  muldfarious  because  it  Joins  in 
one  suit  the  plaintiff's  demand  for  his  inter- 
est in  the  Zenith  Company  as  well  as  the  de- 
mand for  his  right  in  the  Indian  Ridge  Com- 
pany. The  relation  of  these  companies  to 
each  other  Is  sufiBdently  dear  from  what  we 
have  already  said.  Practically  all  of  the 
stock  of  the  Zenith  Coal  &  Coke  Company  be- 
longs to  the  Indian  Ridge  Company,  and  for 
the  purpose  of  the  transaction  Involved  here 
the  stockholders  of  the  Indian  Ridge  Compa- 
ny were  the  real  actors.  They  acted  fOr 
themselves  In  disposing  of  the  Indian  Ridge 
Company's  assets,  and  then  they  acted  for 
the  Zenith  Company  in  disposing  of  Its  as- 
sets because  of  their  control  of  the  Indian 
Ridge  Company,  so  that  it  may  be  said  that 
the  wrongful  act  of  which  complaint  is  made 
was  the  act  of  the  Indian  Ridge  Coal  &  Ooke 
Company  and  Its  stockholders.  Then,  too, 
the  transaction  Involved  the  purchase  by  the 
Indian  Ridge  Company  ot  the  preferred  stock 
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turned  over  to  the  Zenith  Oompauy  by  the 
United  Pocahontas  Company.  The  directors 
and  officers  of  the  Z«ilth  Cfnnpany  were  prac- 
tically the  same  as  the  directors  and  officers 
of  the  Indian  Ridge  Oompony,  and  they  were 
directors  and  (^oq»  of  the  Zeaia.  Company, 
not  because  th^  were  stockholdm  ot  that 
onnpany,  but  because  of  their  interest  In  the 
Indian  Ridge  Company.  It  will  thus  be  seen 
that,  while  It  involved  the  delivery  to  the  de- 
fendant United  Pocahontas  Coal  Company  of 
the  assets  of  the  two  companies.  It  really  was 
accomplished  by  one  act.  and  that  the  act  of 
the  stockholders  ot  the  Indian  Bldge  Com- 
pany. Even  were  this  not  the  case,  it  ap- 
pears from  the  record  that  all  of  the  claims 
of  the  plaintiff  have  been  conveniently  litigat- 
ed In  this  one  suit,  and  that  to  have  brought 
two  suits  for  the  accomplishment  of  the  pur- 
pose would.  Instead  of  saving  expense,,  in- 
volve the  duplication  of  much  of  the  work 
necessary  to  be  done.  There  is  no  e«taln 
rule  for  determining  when  a  bill  is  mulUfa- 
rioQS.  If  Justice  can  be  conveniently  admin- 
istered by  the  method  adopted,  the  objection 
of  multifariousness  will  not  lie,  unless  it  is 
so  Injurious  to  the  complaining  party  as  to 
render  It  inequitable  and  unjust  to  so  ino- 
oeed.  Johnson  v.  Sanger,  49  W.  Va.  405,  38 
S.  E.  645 ;  Jordan  v.  Uggan,  95  Va.  616,  29 
S.  E.  S30.  In  this  case  It  not  only  appears 
that  the  controverslea  can  be  conveniently 
disposed  of  In  one  suit,  but  It  sufficiently  ap- 
pears that  resort  to  cue  suit  offers  a  much 
more  convenient  and  less  expensive  method 
of  disposing  of  thein  than  if  resort  had  been 
bad  to  separate  suits. 

[3]  The  defendants  further  contend  that 
plaintiff  is  barred  In  this  case  because  of  lach- 
es. They  say  that  his  delay  In  instituting 
this  suit  for  more  than  two  years  after  the 
alleged  sales  deprives  him  of  any  right  to 
question  the  validity  of  those  transactlona 
If  Hie  plaintiff  had  knowledge  of  these  sales 
at  the  time  they  were  made,  and  showed  no 
excuse  for  the  delay  in  bringing  this  suit; 
there  might  be  some  basis  for  this  conten- 
tion; but  laches  is  a  defraise  in  a  case  like 
this  only  when  the  stockholder  with  full 
knowledge  of  the  facts  has  without  excuse 
delayed  an  unreasonable  length  of  time  In 
bringing  his  action.  These  two  elements, 
knowledge  and  delay,  are  the  essential  ele- 
ments of  such  a  defense.  Until  the  stock- 
holder has  fnll  and  complete  knowledge  of 
all  the  essential  facts  which  would  be  likely 
to  induce  him  to  Institute  the  action,  the 
time  has  not  arrived  from  which  It  may  be 
said  laches  will  begin  to  run.  8  Cook  on 
Corporations,  i  731.  It  appears  In  this  case 
that  the  plaintiff  did  not  attend  the.  meetings 
of  the  stockholders  of  ^ther  Zenith  or  In- 
dian Ridge  Companies  at  which  these  sales 
were  made,  and  he  says  that  he  did  not  know 
of  such  meetings.  It  appears,  however,  that 
theee,  sales  were  made  at  the  regular  annual 


meetings  of  those  coip<wationa,  and  that  due 
notice  was  glvoi  thereof  by  pubUcattMi  In  a 
newspaper,  as  required  by  the  bylaws,  and 
the  defendants  say  that  the  plaintiff  wUl 
be  diarged  with  knowledge  ot  everything 
that  happened  at  ttiose  meetings.  It  may  be 
said  fhat  tiie  plaintiff  must  tain  notios  of 
the  provl^Mis  of  file  by-laws  In  regard  to 
meetings,  and  that  he  will  be  bound  by  any 
actlm  of  the  stocUudderB  had  at  a  meeting 
of  which  notice  has  been  i^ven  In  accordance 
with  the  terms  of  Qie  by-laws*  so  Ions  u 
such  action  la  otherwise  looper.  But  can  a 
minority  stodcholder  be  diarged  with  knowl- 
edge <Ht  a  transactlott  by  which  all  oC  the 
asseta  ot  the  corporation  are  dlapraed  ot  at 
an  inadequate  ^ce?  A  minority  stochholdra: 
may  be  entirely  satisfied  with  the  manage- 
ment and  control  of  the  oorponte  tMulneas^ 
and  not  care  to  participate  in  Its  annual 
meetings,  when  he  would  have  very  e^ous 
objection,  however,  to  the  company  disposing 
of  all  of  Its  prc^erty  to  me  of  the  large 
stockholdm  and  an  officer  and  director  at 
a  pries  very  much  leaa  IMn  Its  actual  valuer 
It  would  seem  that,  where  the  action  of  tiw 
stockholden  whicfa  was  brought  In  qaestlon 
involves  fbelr  good  t&lfh,  ladies  will  not  be- 
gin to  run  against  one  affected  by  It  untU 
he  has  actaal  knowledge  of  the  transaction. 
In  this  case  he  did  not  have  euch  actual 
knowledge  until  November,  1915.  During  the 
Intervening  time  the  business  of  these  two 
companies  was  conducted  just  as  it  had  been 
theretofcve,  and  it  was  not  until  then  that 
the  secretary  and  treasurer  of  the  companies 
sent  notice  to  the  stoc^oldera  informing  them 
that  the  sales  had  been  consummated,  and 
advising  them  the  amount  to  which  eacb 
stockholder  In  the  respective  companies  was 
entiUed.   As  soon  as  Tlemey  received  this 
notice,  he  questioned  the  rl^t  of  the  stock- 
holders to  make  these  sales,  and  called  upon 
the  president  and  the  secretary  and  treasurer 
of  the  Zenith  and  Indian  Bld^  Companies  to 
allow  him  to  audit  the  books  of  these  com- 
panies with  a  view  of  determining  whether  or 
not  he  would  accept  the  provision  made  for 
him.    He  was  advised  that  this  prlvil^e 
would  be  accorded,  and  he  at  once,  or  at  least 
within  a  very  short  time,  employed  an  au- 
ditor for  the  purpose.  This  auditor  commu- 
nicated the  fact  of  his  onploymeut  to  the 
secretary  of  the  two  companies,  and  asked 
that  the  books  be  turned  over  to  him  for  tbe 
purpose  of  making  the  audit   An  ai^olntmetit 
was  made  by  the  secretary  for  this  purpose^ 
and  subseqnmtly,  and  before  the  day  ap- 
pointed had  arrived,  the  secretary  poatpooecl 
this  examination  to  a  later  date,  and  when 
this  day  arrived  the  auditor  vras  then  inform- 
ed by  the  president  of  the  companies  tbat 
they  had  been  dissolved  In  accordance  with 
the  law.  and  that  he  could  not  permit  any 
examination  of  their  books  by  an  outaldp 
partgr*   Uptm  tUa  refusal  ot  tbe  offloors  of 
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the  Indian  Ridge  and  Zenith  Companies  to 
penult  an  examinatiott  of  the  boots  ,and  rec- 
ords of  the.  compenles  by  memey,  so  that  he 
might  determine  what  action  he  would  take, 
he  Instltoted  a  salt  for  the  pntpose  of  com- 
pelllng  them  to  allow  blm  to  make  each  ex- 
amination. It  does  not  appear  that  there  was 
any  delay  in  the  proeecatlw  of  this  salt.  A 
final  Judgment  was  rendered  ther^  in  the 
nisi  prins  court  compelling  the  t^cers  of 
Uie  two  ctxDpanlee  to  permit  Tlemey  to  make 
the  ocamtaation.  The  president  and  seo- 
retary  of  the  company  then  carried  the  case 
on  appeal  to  the  Supreme  Court  of  Penn- 
sylTanla,  v^ch  reanlted  In  a  Judgment  of 
affirmance.  Shortly  thereafter,  and  in  the 
mmmer  of  1917,  the  books  were  turned  orcr 
to  the  auditor  for  examlnatlcm.  This  exam- 
ination was  completed  about  the  lat  <tf  8^ 
tember  of  fliat  year,  and  as  soon  as  com- 
pleted was  anbmlttBd  to  fbe  plaintiff.  Upon 
gofnc  orar  the  nma  wUta  his  attorneyB  he 
condnded  that  the  sales  were  for  a  grossly 
Inadequats  price,  and  were  greatly  to  his  dis- 
advantage, and  Immediately  oommnnicated 
this  ooDctusion  to  the  deAoOant  Kllpa trick, 
and  brooi^t  Oils  salt  for  the  purpose  ot  ob- 
taining reUef.  nie  defttdant  Flat  Top  Na- 
tional Bank  during  an  of  this  tliiie  did  noth- 
ing to  ^resecnte  its  dalm,  but  It  was  undw- 
stood  between  It  and  the  defendant  KUpat- 
Hdc  lliat  It  oould  dday  the  determination  4^ 
irtist  tt  Intended  to  do  nnUl  Tiemey  com- 
pleted  his  examination,  and  that  its  concln- 
Bfcjns  would  be  based  npcm  the  result  of  that 
exandnatlOD,  and  it  amwars  that  as  soon  as 
fUs  infSormation  was  fumidied  Its  directors, 
<tf  iriddi  Hie  pSalntur  Timney  was  one,  as 
wdl  as  its  president,  the  tank  repudiated  the 
sales,  and  demanded  what  it  considered  full 
compensation  for  its  interest  In  the  Indian 
Bldge  Company.  It  wUl  be  seen  that  Tlemey 
liad  no  knowledge  at  all  of  these  sales  until 
the  fUl  o(  191S.  and  that  be  did  not  then 
hSTB  sndi  fall  information  as  to  the  finan- 
cial condltlM  of  the  two  companies  as  Ins* 
tlfled  blm  In  o(»ning  to  a  conclusion  as  to 
whether  the  sales  were  fair  or  not,  and  that 
be  bad  to  resort  to  litigation  In  order  to  pro- 
core  this  informatl<Mi,  and  Oiat  as  soon  as 
It  was  procured  this  suit  was  Instituted.  Un- 
der these  circumstances  nether  the  plaintiff 
nor  the  bank,  which  was  acting  in  concert 
wltb  hhn  in  this  matter,  can  be  chained  with 
any  laches.  They  both  acted  Just  as  soon  as 
tbey  were  able  to  get  the  infbrmatlon  neces- 
sary for  intelligent  action. 

[4]  It  is  urged  by  the  ^aintlff  In  this  suit 
that  the  action  of  the  defendant  EJApatrlek 
in  acquiring  the  Wyranlng  lease,  which  was 
subsequently  executed  to  the  defendant  Unit- 
ed Pocahontas  Goal  Company,  must  be  held 
to  b«  Ibr  the  benefit  of  the  Zenith  and  Indian 
Bldso  Companies,  and  this  ctmtentlon  Is  also 
made  with  regard  to  the  acquisition  of  the 
stock  of  the  Burkes  Garden  Goal  ft  OtAe  Ooia* 


pany.  The  relation  of  these  c<xn  panics  to 
the  ZrailUi  and  Indian  Ridge  Companies  has 
been  before  stated.  The  Bnrkea  Garden  Com- 
pany was  the  lessor  of  the  Zenith  Company 
as  to  about  one-half  of  the  pr(^)erfy  It  was 
operating,  and  the  Wyoming  county  lease 
lies  adjacent  to  the  Indian  Ridge  and  Zenith 
leases,  and  the  coal  therefrom  can  be  mined 
most  conroitently  over  the  xwoperty  ot  tbe 
Zenith  Company.  Do  these  fScts  c£  fliem- 
sdves  Justify  t3ie  condnslon  that  the  ac- 
(luisitlwi  of  this  property  by  Eilpatrick  was 
for  the  ben^t  of  the  Indian  BIdge  and  Ze- 
nith Companies?  It  must  be  borne  In  mind 
that  because  one  Is  a  atodcbolder  and  office 
of  a  cor^ratloa  he  Is  not  thereby  bound  to 
act  .only  on  bdbalf  of  that  corporation.  It  is 
true  thft^  If  be  uiqulres  an  Interest  In  an 
estate  In  wbl^  fiie  corporatlMi  already  has 
an  existing  Interest,  or  where  he  ocqulreB 
an  Intwest  ootaide,  whkb  the  corporation 
had  contemplated  and  desired  acquiring,  by 
ororreatddng  12ie  eorpooratiou,  or  taking  sd- 
Tsntage  of  knowledge  whldi  he  has  as  an  of- 
ficer ot  It,  audi  aoQulsltlm  will  be  taken  to 
be  for  13ie  ben^t  of  llie  oorporatloD,  but  flxen 
Is  a  wide  Held  left  for  IndlTldual  actiTlty, 
and  It  may  be  generally  said  that  ttke  legal 
refltricHons  which  rest  upon  corporate  officers 
In  ttielr  acquisitions  of  propnty  are  limited 
to  tbe  ^t^erty  wbra^  f3ie  oorporatioii  al- 
ready has  an  existing  Interest,  or  In  wbldi 
It  has  an  espectanoy  growii^  cnt  ot  such 
existing  right,  or  to  cases  vboe  the  officers* 
Interferraioe  by  acquiring  the  i»opcrty  will 
in  some  degree  prevent  or  hinder  the  corpo- 
ration In  effecting  the  purpose  OF  Ita  creathm. 
4  TtetauVf  Oyelopedla  Cwporatlffias,  |  2281. 
It  appears  bem  that  neither  the  Indian  Ridge 
Oompany  nor  Uie  Zenith  Company  bad  any 
Interest  In  tin  lease  acquired  by  KUpatrttik, 
nor  does  It  i^pear  tliat  the  aevil^tlon  of  It 
by  KUpatri^  in  any  way  In^fered  wlOi 
tftber  of  tliese  cnprntitioa^  nor  does  It  ap- 
pear fliat  eltbo*  of  fliem  bad  In  oontempSa- 
tlon  the  acquisition  of  this  property,  and  that 
Kllpatildfc  by  acquiring  it  prevented  them 
fmn  carrying  out  sndi  a  pnipose.  While 
the  coort  bdow  -did  not  apedflcally  hold 
that  these  acqnlaltions  were  tor  the  benefit 
of  the  Indian  Ridge  and  ZeniOi  Onnpanies, 
he  did  In  effect  so  hold,  for  be  required  the 
commissioner,  In  ascertaining  the  value  of 
the  properties,  to  Include  the  value  of  these 
properties,  and  to  examine  the  books  of  the 
United  Pocahontas  Company  for  the  pur^lose 
of  ascertaining  such  values,  and,  of  course, 
this  inquiry  could  only  be  directed  upon  the 
basis  that  these  properties  really  belonged 
to  the  Zenith  and  Indian  Ridge  Companies, 
or  one  of  them.  In  tills  the  circuit  court 
was  In  error. 

It  Is  argued  that  the  Indian  Ridge  and  Ze- 
nith Companies  could  not  properly  be  made 
parties  to  this  suit  for  the  reason  that  they 
had  been  legally  dlsBolvad  prior  to  the  instl- 
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tutlMi  Ihereol  In  Tlew  of  tbe  action  ot  the 
court  below  In  granting  to  the  plaintiff  only 
a  decree  for  the  rolne  of  bla  eqaitaUe  Inter- 
est  In  tbe  owporatlons,  this  objection  bectHnea 
Immaterial.  There  is  no  relief  given  against 
eitber  of  these  companies,  n<H:  ia  their  ines- 
ence  necessary  to  the  granting  of  tiie  relief 
whi<^h  the  court  did  giy&  It  is  tberefcne  Imr 
material  whether  or  not  ttiey  are  pn^rly  or 
Improperly  before  the  cottrt 

[91  An  exception  was  taken  to  the  reading 
of  certain  depositions  taken  on  beSialf  of  the 
plaintiff  before  the  filing  of  the  answers;  the 
ground  of  such  exceptlw  being  that  the  dep- 
oslUoDa  were  prematurely  taken.  There  is 
no  merit  in  this  objection.  The  plaintiff  had 
a  right  to  file  bis  bill  and  suKH>rt  the  same 
by  proof  if  he  desired  to  do  sOt  to  the  end 
that  he  might  be  entitled  to  a  decree  at  the 
first  term  of  the  court  ^nld  the  defendant 
come  in  at  that  time  with  an  answer  deny* 
ing  the  allegations  of  the  bUL  If  this  were 
not  the  case,  the  def^dant  could  always  re- 
serve his  answer  until  the  first  term  of  court, 
and  then  by  filing  the  same  compel  a  contln- 
uanoe  of  the  case.  Of  course,  It  would  be 
Improper  to  take  proof  until  there  Is  a  plead- 
itng  filed  by  the  party  taking  it  which  it  is 
intended  to  support,  but  we  perceive  no  rea- 
son why  a  plaintiff  should  be  compelled  to 
await  the  conveolenoe  of  a  defendant  as  to 
the  taldng  of  his  proof.  Bather  should  his 
vigilance  In  having  his  ease  ready  for  a 
hearing  at  the  earliest  day  possible  be  com- 
mended. James  t.  Plggot^  TO  W.  Ta.  4SS, 
74  S.  E.  667. 

[t]  A  suggestion  is  made  that  the  Flat  Top 
National  Bank  is  acting  in  excess  of  Its  pow- 
ers in  holding  this  stock  of  the  Indian  Rldge 
Company;  that  it  was  its  duty  to  dispose  of 
the  same  within  a  reaswable  time  after  it 
acquired  it  Whether  this  is  true  or  not  is 
not  material  here.  The  question  of  the  au- 
thority of  the  bank  to  «iforoe  its  rights  as 
the  equitable  owner  of  an  interest  in  the 
Indian  Rldge  Coal  &  Coke  Company  cannot 
be  brought  in  question  by  these  defendants. 
If  in  holding  this  stock  it  is  acting  In  ex* 
cess  of  Its  powers,  only  the  United  States 
government,  or  perhaps  some  of  its  own 
stockholders,  can  raise  that  question.  Bank 
T.  Whitney,  108  U.  S.  00,  26  L.  Ed.  443. 

It  is  suggested  that.  Inasmuch  as  this  suit 
under  the  holdings  of  the  lower  court  will 
simply  result  in  a  money  decree  for  the  value 
of  the  Interest  of  the  plaintiff  and  the  Flat 
Top  National  Bank  In  the  Indian  Bidge  and 
Zenith  corporations,  an  action  at  law  would 
be  entirely  adequate,  and  that  equity  cannot 
for  that  reasMi  take  Jurisdiction.  The  in- 
terest ot  a  stockholder  In  a  corporation  Is 
an  eqnltable  me.  He  cannot  ordinarily  main- 
tain an  action  at  law  against  the  corpo ration 
to  recover  tiiat  interest  Courts  of  equity 
have  Jurisdiction  to  enforce  his  rights,  wheth- 
er it  b«  to  recover  Ute  value  ct  such  eqaltable 


interest  from  one  who  has  secured  the  same 
In  an  Improper  manner,  or  to  set  aside  an 
nnauthoflzed  and  Impn^ier  transfer  and  re> 
store  tbe  corporate  asseta  The  nature  at  bis 
Interest  in  tbe  Bofaject-matter  being  purely 
equltaUe,  equity  has  Jurisdiction,  even 
though  Ms  only  purpose  Is  to  collect  the  value 
of  tiiat  eqnltable  interest  In  the  decree 
In  this  case  the  oonmiissloDer  Is  authorized 
and  directed  to  employ  mining  engineers  and 
such  other  assistants  as  may  be  required  and 
necessary  to  make  explwattma  and  thorough- 
ly  prc^iect  the  property  owned  the  Indian 
Rldge  and  Zenith  Companies,  and  to  tax  the 
costs  and  exp^tses  of  such  explorations  In 
his  report  ^lere  is  nothing  In  this  case 
which  Indicates  tbe  necessity  for  any  sndi 
Investigations  or  explorations  In  order  to  de- 
termine fbB  value  of  fliese  pn^wrtiea  In  the 
case  at  Indian  Bidge  Coal  &  Ccke  Company, 
the  property  has  b&m  worked  for  more  than 
20  years,  and  in  tbe  case  of  the  Z^th  Com- 
pany the  propOTty  has  been  operated  for 
more  than  15  years,  and  It  would  seem  that 
where  these  active  operaUtms  have  been  car- 
ried on  under  leases  during  all  these  years, 
sufficient  informaU(m  would  be  available  to 
ascertain  their  true  value  without  going  to 
the  exi>ense  of  fuither  prospecting  and  ex- 
ploration. We  are  of  <^nion  that  there  Is 
nothing  In  tba  record  Jnstl^rlng  fliat  part  of 
the  decree. 

The  court  also  directs  the  commissioner  to 
ascertain  all  of  the  property  of  every  kind 
and  character  of  the  defendant  United  Po- 
cahontas Coal  Company;  to  ascertain  the 
number  of  shares  of  common  and  preferred 
stock  of  said  company  which  have  been  Isi- 
sued,  and  by  whom  the  same  are  h^d;  tbe 
amount  of  money  paid  for  said  stodc,  and  by 
whan  paid;  tbe  names  of  the  persons  act- 
ing as  directors  of  tbe  said  company;  the 
value  of  the  leas^old  held  by  said  comi>any 
known  as  the  Wyoming  leasehold;  and  the 
value  of  the  Burkes  Garden  Coal  &  Coke 
Company  property  above  referred  to.  In 
view  of  our  finding  that  these  acqnisitioits 
by  the  United  Pocahontas  Company  were  not 
for  the  benefit  of  either  the  Indian  Bidge 
or  Zenith  Companies,  these  inquiries  would 
be  entirely  useless,  and  would  simply  be  im- 
posing unnecessary  expense  and  burden  upon 
the  parties  to  this  suit  Tbe  decree  will  be 
corrected  so  as  to  eliminate  therefrom  these 
requirements. 

The  defendants  are  also  required  to  pro- 
duce tbe  books  and  records  of  the  United 
Focahfmtes  Company  for  the  examlnaticHi  of 
the  commissioner,  and  for  his  assistance  in 
determining  the  value  of  the  proportiea  of 
that  cconpany.  Inasmuch  as  we  have  indicate 
ed  above  that  this  is  not  a  proper  in<iutry 
to  be  made  In  this  case,  this  request  for  tba 
production  of  books  and  records  is  Ulcewisa 
an  imprc^r  one,  and  that  requiismaat  wlU 
be  culminated  from  the  decree. 


Digitized  by  Google 


W.Ta.)  HOOD  T,  OTTY 

(IM 

Our  candUBlcn  Is  to  afflnn  tbe  decree  aft- 
er modU^lng  It  In  tlie  manner  above  Indicat- 
ed, with  ooBts  to  the  appellants. 


(85  W.  Vfc  BT8) 

HOOD  et  al.  t.  Oixr  OF  WHBEUNO  et  aL 
(No.  4048.) 

(SnpEcme  Court  of  Appeal*  of  West  Virginia. 

Feb.  17,  1020.) 

fSvUabiu  hv  the  Court.) 
h  SXAIDXEa    ^=>ld(l)  ~  BiLZ.    AOTAHOBD  TO 

BXConD  BBAOina  max  bb  then  amxnobd 

ZK  UaUAL  MODS  OB  BT  ADOFTXOH  OF  SVBSTI- 
TOXS  BIU.. 

A  bill  regularly  introdnoed  and  recnnmend- 
cd  bjr  the  proper  committee  to  paae,  read  once 
and  advanced  to  be  read  a  second  time  on  a 
SDbaeanent  ^y,  may  wbUe  at  that  atage  ot  its 
progreaa  be  amended,  ^th&c  in  the  mode  most 
frequently  puraued,  or  by  a  substitute  offered 
and  adopted  in  lieu  thereof,  provided  the  sub- 
stitnte  ia  not  inconsistent  with  the  main  pur- 
pose and  irt)jeet  of  the  original  bilL 

2.  Statdieb  ^»16C3)— BBAbinaB  on  oBiaiHAi. 

BlU.  HAT  BB  IH0Z.UDBD  AS  PART  OT  BB- 
QUXBID  BBABINGS  OT  SUBSnTDTB  BnX. 

A  snbatitnte  bill,  if  germane  to  and  not  in- 
craaiatent  with  the  main  purpose  and  object  of 
the  <»iginal  bill,  need  not  itself  be  read  three 
times  OQ  tliree  different  days,  pursuant  to  the 
requirement  of  section  29  of  article  6  of  the 
Constitution,  but  may  include  as  part  of  its 
required  readings  those  bad  bef^  the  sulwtir 
tutitm  was  made. 

8.  SXATUZIS  «S»160U  —  l^XLD  OT  OBIOIKAL 
AND  BUBrXTUTB  BILL  HOT  INCONSISTXIfT  BK- 
OAHaS  miiB  OT  LAISBB  OOHTAIHS  KOBE  DB- 
TAXI. 

The  titlea  of  a  bill  to  amend  the  (barter  oi 
a  dtg  and  of  a  substitute  therefor  having  in 
Tiew  the  same  general  scope  and  obje<%  are  not 
neoesaarily  incongruous  or  incoosisteot  merely 
because  the  title  of  the  latter  contains  a  more 
detailed  statement  of  the  legislative  history  of 
the  origin  and  snbaequent  amendmenti  of  the 
charter. 

4.  SlATtrm  «S>10&-XlTLB  OT  AHXKDATOBT 

ACT  CONTAININO  PBOVISIOHB  GBBMANE  TO 
OBJECT  OT  OBICUNAL  ACT  SUtPLT  BEFBBRIHG 
TO  SECTIOn  OT  OBIOINAX,  ACT  INTEHDBD  TO 
BB  AMENDED  IS  SUITXCIXtlT. 

Where  the  title  of  an  original  act  sufficient- 
ly expresses  its  object  in  the  manner  required 
by  the  Constitution,  an  act  amendatory  thereof 
or  to  be  substituted  therefor,  if  its  provisions 
are  germane  to  the  purpose  expressed  in  the 
titlo  of  the  original  and  not  inconsistent  there- 
with, may,  by  its  title,  simply  rtfer  to  the 
•ectioD  d  the  original  act  whidi  it  ia  intended  to 
rmmttA,  and  thla  win  be  a  tofficiait  tMunpliance 
with  section  80  of  article  6  of  the  Constitu- 
tioo. 
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S.  Statutes  <t=»185— Whbbe  goitbt  can  un- 

HISTAKABIiT  PEBOEIVB  OBJECT  OT  BILL  IT 
HAT  80  C0N8TBUE  IT  AS  TO  ETFEOTUATE  LBG- 
ISLAIS  INTENT. 
Where  the  language  of  a  bill  enacted  into 
law  is  ambiguous,  obscnre,  doubtful,  and  un- 
certain in  its  meaning,  purpose,  and  effect,  a 
court  ordinarily  cannot  supply  words,  phrases, 
or  clauses  to  remove  the  defects  or  supply  the 
omissions  to  ascertain  the  legislative  intent; 
yet  where  the  act  la  in  substance  complete  aa  it 
stands,  and  the  court  can  readily  and  unmis- 
takably peroeiTe  the  object  and  purpose  to  be 
effected,  this  rule  does  not  apply  to  forbid  the 
interpretation  or  construction  that  will  effectu- 
ate the  l^islatiTe  intendment, 

flL  Statutes  «=»  120(2)  —  Title  or  bill  to 

AMEND  OXTT  OHABXBB  HBED  HOT  SHOW  IN- 
TENT TO  ANNUL  CSABTBB  BIGHTS  OT  TOWNS 
LOCATED  IN  TBBBITOBT  TO  BB  AUNEZBD. 

Where  the  title  of  a  Idll  to  amend  t^e  dur> 
ter  of  a  dty,  vhea  read  In  ocmnoetion  with  the 
section  to  be  amended,  discloses  the  object  and 
purpose  of  the  bill  to  be  the  annexation  to  the 
city  <^  territory  clearly  defined  1^  the  bill,  and 
within  which  are  several  towns  incoriiorated 
pursuant  to  the  provisions  of  chapter  47  of  the 
Code  of  1913  (sees.  2382-24M),  the  title  need 
not  necessarily  disclose  an  intention  or  design 
to  effect  the  annulment  of  the  cfaartor  rights, 
powers,  and  privileges  of  auch  incorporated 
towns ;  that  being  the  inevluUe  result  and  ul- 
timate consequence  of  the  annexation. 

7.  Statutes  «=>90(2) — Act  fboviding  fob  vx- 

TENSION  OT  OITT'S  BOUKDABIEB  TO  INCLUDE 
OQTLTINO  TOWN  BEPEAL8  0HABTBB8  OT  SUCH 
TOWNS  AND  DOES  NOT  AUEND  THEH. 

An  act  amending  the  charter  of  a  city  by 
providing  for  an  extension  of  its  boundaries,  the 
inevitable  effKt  of  whicht  if  approved  by  the 

voters,  ia  to  bring  within  its  limits  incorporated 
towns  lying  within  the  territory  annexed,  ia  in 
effect  a  repeal  of  the  charters  of  such  outlying 
towns,  not  an  amendment  thereof,  and  there- 
fore not  in  conflict  with  section  89  of  article 
6  of  the  Constitation. 

8.  Municipal  oobpobations  «ss9M  —  Sub- 
stantial COMPLIANCE  WITH  ACT  DIBBCTINQ 
SPECIAL  EIXCnON  ON  QUESTION  OT  EXTEND- 
ING BOUNDABY  IB  8UTFI0IKHT. 

Where  an  act  of  the  Legislature  directs  that 
a  special  election  be  held  to  determine  the  ques- 
tion of  the  extension  of  municipal  boundaries, 
and  provides  the  general  fonn  of  the  resolution 
and  notice  to  be  given,  a  substantial  compliance 
therewith  is  suflSdent  if  it  gives  adequate  notice 
the  time  and  places  of  v^ug  and  auffidendy 
deslsnatea  the  voters  authorised  to  partldpate^ 

Appeal  from  Circuit  Court,  Ohio  County. 

Bill  for  injunction  by  T.  B.  Hood  and 
others,  taxpayers.  In  bdialf  of  themselTes 
and  others  similarly  situated,  against  the 
City  of  Wheeling  and  ita  Mayor  and  Members 
of  the  City  Council-  From  a  decree  dissolv- 
ing an  injnnctlfm  plolntlfEs  appeal.  Affirmed. 

J.  H.  Breamon  and  John  P.  Arbenz,  both  of 
Wheeling,  for  appellants. 
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IL  J.  CaUlQan  and  J.  J.  F.  0*61401.  all 
of  WlMeUnff,  for  appeUeea. 

LYNOH.  J.  The  diarter  of  the  dty  ot 
Wheeling,  granted  by  the  General  Aasem- 
bly  of  Tlrginla  tn  the  year  1836,  and  after- 
wards amended  by  that  body  and  by  the 
Le^^atnre  of  this  state  from  time  to  time 
and  Anally  at  the  regular  1919  Bession, 
provided  in  the  amendment  adopted  that 
year  for  an  extension  of  the  t^ritorlal 
boundaries  of  the  dty,  subject,  however,  to 
the  ai^roval  of  the  electors  duly  qualified  to 
vote  and 'voting  at  the  election  ther^y  au- 
thorized to  be  held  and  conducted  within 
tlie  tim0  and  In  the  mflnn^ii'  required  by  anch 
dwrter.  If  and  whm  so  approved,  the  areal 
boundaries  of  the  dty  were  to  be,  and  as 
approved  by  the  electors  at  the  election  so 
provided  tar,  h^d,  and  cwducted  for  the 
purpose  were,  enlarged  so  as  to  Indnde  ter- 
ritory other  than  and  additional  to  that 
theretofore  induded  within  the  dty  limits. 
The  boundaries  of  the  enlarged  area  the 
amendment  definitely  prescribed  by  geomet- 
rical courses  and  measuremoits,  within  the 
calls  of  which  were  Warwood,  Fulton,  Leatb- 
mrood,  Woodsdal^  Edgewood,  Pleasant 
Valley,  Elm  Grov^  and  Patteracm,  all  ot 
wbldi  were  towns  inc(Hrporated  by  the  dr> 
colt  court  o£  Ohio  coonly  pursuant  to  the 
provUoDs  of  diapter  47  of  the  Code  (fseca. 
2382-2191).  PlalntUts,  who  sue  en  behalf 
itf  thfimaelTes  and  others  similarly  dtoated. 
reside^  are  taxable  and  own  taxable  property 
within  the  newly  incorporated  boundary  and 
within  some  of  the  towns  therein  Included. 
Defudants  are  ttie  dty  oC  Wbeding,  Its 
mayor,  and  members  of  the  dty  councU. 

In  tlidr  original  bill  plaintiffs,  upon  the 
facts  alleged  by  fliem  tberdn,  sought  but 
fUled  to  obtain  from  the  drcult  court  at 
Ohio  county,  or  the  Judges  tlierectf  sitting  to- 
gether In  vacation,  an  Injunction  to  prohibit 
defendants  from  luAdlng  and  ascertaining 
the  result  ot  the  election  later  held  and  om- 
dncted  to  determine  the  will  of  tbe  voters 
respecting  the  Incorporation  of  the  proposed 
new  territory  within  the  corporate  bounda- 
ries of  the  dty.  Afterwards  plalntlfls  amend- 
ed ttidr  bill,  and  therdn  alleged  the  same 
and  other  supplemental  facts  and  oircnm- 
stances  dlsdosed  by  Qie  changed  conditions 
due  to  the  dectim  held  In  the  interim  and 
at  whldi  ttie  voters  assented  to  the  enlarge- 
ment of  the  corporate  area  at  the  dty ;  and 
In  addldoQ  to  tb.9  relief  asked  in  the  first 
Instance,  bo  far  as  available  In  the  second, 
again  sought  and  failed  to  obtain  a  decree 
to  ttijcdn  defendants  fran  making  further 
preparation  for  perfecting  the  annexation 
and  asBomlng  official  management  and  con- 
trol of  the  Induded  territory  and  the  Incor* 
twrated  towns  therein  located,  and  appro- 
priating to  the  use  of  the  city  their  treasnr- 
les  and  other  jiroperty  owned  by  them,  and 


from  admitting  Ohaiies  H.  Dowler  and  Ar- 
thur O.  Stlf^  elected  to  r^reaent  snch 
new  territory,  to  membership  in  the  dt^ 
council,  and  in  general  from  doing  or  per- 
forming any  other  act  or  acts  to  cause  to 
cease  the  right  and  power  of  the  officers  and 
ag^ts  of  these  towns  to  exerdse  the  du- 
ties conferred  npon  them  by  chapter  47,  and 
from  levying,  collecting,  and  appropriating  to 
the  nse  and  benefit  ot  the  dty  taxes  assessed 
against  the  persons  and  property  of  the' 
taxpayers  residing  within  the  territory  so 
annexed  to  the  dty,  and  from  Incurring  and 
paying  any  indebtedness  or  llabllltieB  in  any 
wise  related  to  the  matters  alleged  In  dther 
bill,  other  than  those  already  In  good  faltb 
contracted  and  now  due  and  payable  by  de- 
fendants, and  all  other  acts  of  every  kind 
and  diaracter  done  pursuant  to  the  provi- 
sions oC  the  ameoded  charter.  The  Injunc* 
tion  BO  prayed  for  and  refused  a  member 
of  this  court  subsequently  awarded,  and  It 
the  drcult  court  later  disserved;  hence  this 
appeal. 

[1]  Of  the  two  questions  raised  for  the 
purpose  of  impeadilng  the  validity  or  regu- 
larity of  the  passage  at  the  bill  amending 
the  dtarter,  one  relates  to  its  title,  the  otber 
to  the  cmstitntloaal  requiremoit  for  Oree 
successive  readings  thereof  in  the  House  of 
Delegates.  Mr.  Weiss,  of  Ohio  county,  the 
patron  of  Uie  bill,  known  in  the  Journal  ot 
that  body  as  Hoow  BlU  No.  1B2,  Introdnced 
It  in  the  House,  of  irtiidi  he  was  a  member, 
vrtierein  it  was  read  by  ita  Utie,  refrared  to 
and  amoided  by  the  committee  on  counties, 
districts,  and  municipal  corporatiufs,  and 
by  it  repOTted  to  the  House,  wltti  the  recom- 
mendation tliat  it  do  pass,  wherdn  it  was 
read  as  so  reQulred  and  ordoed  to  its  aec- 
ond  reading.  While  pending  on  the  second 
reading  the  auflior  moved,  and  the  Hoose 
concurred  in  the  motion,  to  snbstitnte  la 
lieu  of  the  Mil  tbea  pending  what  {daintUTa 
argue  is  an  entirriy  new  Ull,  faavii^  a  dif- 
ferent title  and  dissimilar  provisions,  there- 
by rendering  tlie  latt^  so  obnoxious  to  the 
purposes  of  the  fornix  as  to  constitute  it 
a  new  and  distinct  bill ;  me  whidi  cannot 
avail  Itself  of  the  reading  thraetofore  had  of 
House  BUI  Na  102,  but  which  must  Itself 
conform  to  the  ccmstltational  requlrraarat 
for  Uiree  successive  readings. 

The  title  of  House  Bill  No.  15S  vras:  "A 
bill  to  amend  and  re-enact  section  2  of  chap- 
ter 21  ot  the  Acts  of  1015  ('Greater  Wheeling 
CharterO,  and  approved  by  a  majority  ot  the 
voters  of  the  dty  of  Wheeling  at  an  elec- 
tion held"  for  the  purpose.  That  of  Sub- 
stitute Honse  Bill  No.  152  was:  "A  bill  to 
amend  and  re-enact  section  2  of  that  part 
«itltled  'Greater  Wbe^ing  Charter*  of  an  act 
of  the  Legislature  of  West  Vii^inla,  passed 
on  the  20th  day  of  February,  1910,  entitled: 
*An  act  to  ameud,  revise  and  consolidate 
Into  one  act' "  acts  amending  and  re-enactliis 
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the  dty  charter  by  the  General  AssMnbly  of 
Vlrelnia  and  the  L^lslatnre  of  West  Vir- 
ginia, tliereby  dlscIoslDg  the  history  of  the 
different  succeaslve  amendments  Blnce  the 
year  1836^  and  in  such  detail  as  forbids  their 
restatement  In  an  ophil<m,  as  they  occupy  a 
full  half  page  of  the  volume  containing  the 
municipal  charts  enacted  by  the  Legisla- 
ture of  1918,  where  they  may  be  aem  and 
read. 

Section  2  of  the  Greater  Wheeling  Charter, 
referred  to  In  both  bUls,  provided  the  pro- 
cedure for  enlarging  the  boundaries  of  the 
dty,  which  was  to  be  done  only  by  and  with 
the  cooBmt  of  a  maj(»lty  of  the  qualified 
Totera  of  the  territory  pn^itosed  to  be  aa- 
.  neied,  and  in  the  case  of  a  municipal  cor- 
poration requiring  its  separate  consent  by 
majority  rote.  House  Bill  No.  152  continu- 
ed and  enlarged  the. general  provirions  for 
the  extension  of  the  boundaries  of  the  dty 
from  time  to  time,  by  proper  resolutl<m  of 
the  council  thereof  and  election  held  there- 
under, and  retained  In  substance  the  pro- 
vision of  the  original  section  providing 
against  the  annexation  of  territory  of  munic- 
ipalities without  their  separate  consent  by 
majority  vote.  The  substitute  bill,  however, 
repealed  the  original  sectloD  2  and  provided 
for  a  special  election  for  extension  of  the 
city's  boundaries  within  certain  defined  lim- 
its, without  contlnnhig  the  general  authority 
theretofore  existing  to  extend  from  time  to 
time,  and  further  proridUig  for  the  annexa- 
tl<ai  of  all  the  d^ned  territory  in  case  a 
majority  of  all  the  votes  cast,  both  in  Wheel- 
iDg  and  In  the  territory  proposed  to  be  an- 
oexed,  should  be  in  favor  of  annexation. 

[SI  There  Is,  it  Is  true,  as  counsel  say, 
mane  disparity  betwem  the  titles.  They  are 
not  the  same,  but  are  they  so  utterly  dissimi- 
lar and  valiant  as  to  warrant  a  declaration 
of  the  Invalidity  of  the  title  of  the  substl- 
tnte?   A  careful  examination  and  comparl- 
flcm  ot  the  titles  does  not  disclose  or  reveal 
such  lnconsisten<7  between  them  as  subjects 
tlie  lattar  to  c<Hidei]in8tl<»  on  that  account 
Both  Indicate  a  purpose  to  make  changes  In 
ttie  provlslona  of  section  2  of  the  Greater 
WHeellng  Charter  of  1915,  an  inspection  of 
wllich  shows  that  it  relates  to  the  manner 
and  procedure  for  ezteodlng  the  city.*B  bound- 
aries from  time  to  tim&   So  far,  at  least, 
tiiere  appears  nothing  warranting  ttie  crltl- 
dam  meed  against  the  title  of  the  substitute. 
Tliey  purport  to  amrad  the  same  section  of 
an  earlier  act.  Th^r  purposes  and  objects 
are  conidstent  and  relevant   There  Is  no 
aotMtantlal  variance  between  the  designs 
nuunlf etted  In  the  titles. 

[4, 1]  Flalntlfla  farther  object  to  the  suf- 
ncttemesr  €t  tfie  title  of  fba  sabstltnte  because 
of  Its  faUnre  to  show,  u  <me  of  the  objects 
o£  tbe  proposed  amendment  of  sectitm  2,  the 
axmnlment  of  the  charters  and  powers  con- 
ferred upon  the  Incorporated  towns  lying 


OF  WHEEUNG  261 
8.B.) 

within  the  superadded  territory  and  th^. 
incorporation  Into  the  city  of  Wheeling.  But 
the  title  ot  the  substitute  did  give  full  and 
ample  notice  at  least  such  notice  as  Is  usual- 
ly deemed  sufficimt,  to  warn  plaintiffs  and 
others  similarly  situated,  and  on  whose  be- 
half they  sue,  of  an  Intention  to  alter  the 
provisions  of  section  2  of  the  charter  known 
to  relate  to  the  extmslon  of  boundaries,  and 
an  Investigation  of  the  bill  based  upon  such 
warning  would  have  dlsdosed  an  intention 
to  annex  to  Wheeling  the  territory  therein 
spedflcally  Identified.  The  title  of  the  act 
Involved  in  Roby  v.  Sheppard,  42  W.  Va. 
286,  26  8.  B.  278  (chapter  63,  Acts  1890), 
amending  and  re-enacting  the  charter  of  the 
dty  of  Benwood,  was  no  more  speciflc  than 
the  title  here  in  question,  yet  It  was  sus- 
tained as  sufficiently  broad  to  warrant  taking 
from  another  town  part  of  its  territory  and 
population  and  annexing  It  to  the  dty  of 
Benwood.  See,  also,  Attorney  General  v. 
Amos,  60  Mich.  872,  27  N.  W.  571.  Plaintiffs 
and  tiiose  In  behalf  of  whom  they  complain 
thus  had  the  source  of  Information  and 
knowledge  suffldent  to  show  a  purpose  to 
effect,  with  the  approval  of  the  voters,  the 
total  annulment  of  the  rights  of  the  officers 
and  agents  of  these  towns  to  exerdse  the 
powers  conferred  upon  them  by  virtue  of 
their  Incorporation.  They  knew  such  must 
be  the  Immediate  and  inevitable  consequence 
and  effect  of  the  extension  of  the  corporate 
boundaries  of  Greater  Wheeling,  If  and 
when  the  voters  approved  it  The  title  of 
an  act  need  not  reveal  the  legitimate  and  In- 
evitable consequences  of  the  duly  authorized 
enlargement  of  the  boundaries  of  dties, 
towns,  and  villages.  As  said  In  Heath  t. 
Johnson,  86  W.  Ta.  782,  15  S.  B.  980: 

"Whoi  the  title  of  an  original  act  of  the  Leg- 
islature sufficieotiy  expresses  its  object  In  the 
manner  required  b;  the  CoDBtitutioQ,  an  act 
amendatory  thereof  may,  by  its  title,  simply 
refer  to  the  section  of  the  original  act  whi(ji 
It  ie  intended  to  amend,  and  this  will  be  a 
suffident  compliance  wiUi  section  80  of  artide 
6  of  the  Constitution.** 

See,  siao,  Botay  v.  Sh^pard,  supra;  Car- 
negie Natlimal  Gai.  Oo.  t.  Swiger,  72  W. 
Ya.  067,  663,  79  a  O.  8,  46  L.  B.  A.  (N.  S.) 
1078  ;  26  B.  O.  L.  860.  The  tlUes  of  the 
<HrlglnaI  acta  referred  to  In  the  title  of  the 
snbttltate  MU  aoffldently  state  the  general 
Bcope  of  their  sabjecbmatter.  The  oonstl- 
tutl<mal  provision  does  not  require  that  the 
details  of  the  l^ialatlon  be  disclosed; 
otherwise  It  would  be  necessary  for  the  title 
ot  an  act,  of  itself,  to  cwtaln  the  entire 
act.  26  B.  0.  li.  855. 

Nor  la  there  merit  in  the  nmtentton  that 
fbe  title  falls  to  state  the  purpose  of  the  bill 
to  r^ieal  section  2  and  In  lien  Qiereof  to  en- 
act another  to  be  known  by  the  same  deelc- 
nathm.  The  statemoit  of  a  puipon  to 
amoid  and  re-enact  Is  sufficient  to  indnde 
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'tbe  fbrmer,  for  there  Is  no  snbstantlal  dif- 
ference in  result  whichever  course  Is  fol- 
loweO.  The  operative  effect  of  the  dd  law 
ceasee*  U  amended  and  re-enacted  In  toto, 
with  the  same  promptneBS  and  leanlt  as  if 
it  is  repealed  and  a  sobstltnte  enacted. 

Then  again  coons^  criticise  the  omission 
of  part  of  a  verb  from  the  enacting  claose 
of  the  bill  which  provides  that  section  2  "be 
and  the  same  Is  h«%by  repealed  and  a  new 
section  be  and  is  hereby  in  lieu  thereof,  to 
be  known  as  section  2,  as  follows."  This 
leads  to  the  Inquiry  whether  the  omission  of 
some  word  in  the  clause,  charged  by  plaln- 
tifTs  to  be  fatal,  is  indeed  fataL  We  do  not 
so  consider  It.  The  insertion  of  the  word 
"enacted"  between  "hereby"  and  "in,"  so 
as  to  make  the  clause  read,  "and  a  new 
section  be  and  Is  hereby  enacted  in  lieu 
thereof,"  or  the  insertion  of  some  other  word 
having  an  equivalent  meaning,  would  render 
the  clause  clear  and  unequivocal.  But  even 
without  such  word,  when  the  words  "be  and 
is"  receive  dne  emphasis  In  connection  with 
the  phrase  "to  be  known  as,"  the  language 
is  sufficiently  clear  for  all  necessary  pur- 
poses. 

The  Irregularity  relied  on  and  urged  in 
argument  as  a  ground  for  the  award  of  the 
Injunction  prayed  for  by  plaintiffs  Is,  as  we 
have  seen,  the  failure  to  read  in  the  House 
three  times,  in  as  many  succeeding  days,  the 
bill  Introduced  and  adopted  in  lieu  of  the 
first  while  It  was  pending  on  the  second 
reading.  The  new  or  "substitute  House  BIU 
No.  152"  supplanted  and  superseded  the  or- 
Igliial.  Thereafter  and  until  enacted  Into 
law  it  was  called  and  known  by  that  name 
and  number.  It  was  read  in  lieu  of  the  bill 
so  sui^lanted  and  advanced  to  the  third 
reading.  The  defect  In  this  procedure,  if  any 
there  was,  may  be  said  to  have  Inhered 
In  the  measure  through  all  subsequent  stages 
of  its  legislative  history.  But  was  there  such 
departure  from  the  regular  parliamentary 
practice  as  defeated  the  purpose  of  its  en- 
actment? Was  it  necessary  to  treat  It  as  at 
the  proper  stage  for  the  first  reading,  and 
to  read  and  advance  It  for  the  second  and 
third  readings,  pursuant  to  the  rule  ordi- 
narily prevailing  as  to  the  regolar  passage 
of  bills? 

By  the  action  of  the  House  the  substltflto 
took  the  place  and  position  occupied  by  the 
bill  it  supplanted.  It  thweby  became  the 
only  bill  and  operated  as  an  amendment  of 
the  former.  The  mere  absence  of  the  words 
"substitute  in  the  nature  of  an  amendment" 
does  not  have  the  significance  Imputed  to  it 
by  plaintiffs.  Dvery  substitute  Is  of  such  na- 
ture if  geraune  to  the  original  bill.  A  bill 
amended  In  whatever  form  is  advanced  to  a 
higher,  not  rde^ted  to  a  lower  or  subordi- 
nate status,  except  by  tbe  adc^on  ot  a  mo- 
tion to  that  effect.  As  disclosed  the  ]our> 
naL  said  bUl,  "on  second  reading,  oomli^  vp 


in  regidar  order  for  consideration,  Mr.  Wdss 
moved  the  following  'Substitute  House  Bill 
No.  162'  be  substituted  for  and  tn  lien  of 
House  Bill  No.  152."  and  after  unsuccessf ol 
motions  to  recommit  and  to  lay  ores,  "the 
question  recurring  upon  the  motion  ot  Mr. 
Weiss  to  substitute  for  and  in  lieu  of  House 
Bill  No.  152  'Substitute  House  BIU  No.  152,' 
the  same  was  put  tlie  chair  and  prevailed. 
The  bill  (Substitute  House  Bill)  was  then 
read  a  second  time  and  ordered  to  Its  en- 
grossment and  third  reading."  The  action 
of  the  House  seems  to  conform  with  the  rule 
prescribed  by  the  authorities,  and  to  settle 
beyond  doubt  the  question  relating  to  the 
regularity  of  the  passage  of  the  bill  amend- 
ing the  dty  charter. 

As  somewhat  but  not  entirely  analogous 
in  its  facts  Smith  v.  Mitchell,  60  W.  Va.  481, 
72  S.  B.  755,  Ann.  Cas.  1913B,  688,  furnishes 
ample  illustrations  of  the  propriety  of  the 
application  of  the  rule  regarding  the  substi- 
tution of  one  bill  for  another,  when  relevant 
to  the  same  general  subject.  As  disclosed  in 
the  opinion,  the  Senate  and  House  had  under 
consideration  at  the  same  time  two  bills, 
Identical  In  title  and  content,  whi<di  had  for 
their  purpose  tbe  amendment  of  the  diarter 
of  the  city  of  Point  Pleasant  The  House 
bill  was  passed  first  and  reported  to  the 
Senate.  The  Senate  bill  was  read  twice  on 
different  days,  and  on  second  reading  the 
Senate  substituted  the  House  bill  for  It,  and 
under  that  name  the  bill  was  read  on  another 
day  and  passed  by  the  Senate.  This,  It  was 
argued  In  that  case,  violated  and  disregard- 
ed the  express  constitutional  requirement  for 
three  full  and  distinct  readings  of  a  bill  in 
each  house  on  three  different  days  before  it 
could  become  a  law.  Section  29,  art.  6.  Const. 
After  commenting  upon  the  theory  and 
wholesomeness  of  this  rule  and  its  obvious 
purp<»e  to  prevent  hast?  and  illy  considered 
legislation,  it  Is  remarked  In  the  opinion: 

"like  two  readings  of  the  Senate  bill  and 
the  third  reading  of  tbe  substituted  House  bill 
did  this  Just  as  effectually  as  if  the  House  bill 
had  not  been  substituted  for  tbe  Senate  bill, 
and  the  Senate  bill  had  been  retained  and  read 
a  third  time  and  passed.  *  *  *  We  can  hard- 
ly call  it  a  substitute  because  it  Is  identical  in 
matter  wiQi  Senate  Bill  99.  But  suppoae  even 
that  tbe  bills  were  not  so  identical;  still  the 
substitute  bill,  if  so  germane  to  the  original 
bill  as  to  be  a  proper  substitute,  would  not  have 
to  go  ba<&  and  be  read  three  times.  A  snbati.- 
tute  is  an  amendment." 

And  the  court  quotes  the  following  wltb 
approval  tmn  Miller  and  Gibson  t.  State, 

3  Ohio  at  475: 

"But,  for  argument's  sake,  let  it  be  adnitted 
that  the  bill  as  amended  was  read  but  once  in 
the  Senate;  Is  the  act  for  that  reason  void? 
That,  counting  two  readings  befbre  the  amend- 
ment and  the  final  reading,  the  bill  waa  read 
three  times,  Is  conceded,  for  these  readings  aT« 
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ihown  by  the  joornal,  and  it  is  also  conceded 
that;  in  general,  three  readings  of  an  amend* 
meut  are  not  necessary.  But  inasmuch  as  the 
amendment  in  this  case  is  styled  in  the  journal 
a  'new  bill,'  it  ia  said  that  three  readings  were 
necessary.  Why  necessary?  The  amendment 
was  not  the  less  an  amendment  because  of  the 
name  given  it.  It  Ii  not  nnosual,  in  parliamen- 
tary luroceedings,  to  amend  a  bill  by  striking  out 
all  after  tbe  enacting  clause  and  inserting  a 
'new  bill.'  •  •  ♦  When  tbe  subject  or  prop- 
oeition  of  the  bill  is  thereby  wholly  changed, 
it  would  seem  to  be  proper  to  read  the  amended 
bill  three  times,  and  on  different  dates;  but 
where  there  la  no  aach  vital  alteration,  three 
readings  *  *  *  an  not  reqidred." 

Tbe  inaptneu  of  tbe  decision  In  Smith  t. 
lUtcb^  is  apparent,  according  to  the  aUe 
azxnment  of  cOtmBei  tea  appellees,  becanse 
of  the  difference  between  the  facts  of  the 
two  cases.  There  the  snbstltated  bin  was 
Identical  In  title  and  content  with  the  Seoate 
bill  whose  i^ce  it  ixxA ;  here  it  was  not  so 
IdentlcaL  Appellants  admit,  as  we  under- 
stand, that  had  not  the  substitute  carried  a 
different  titles  and  hod  its  anthor  caused  Its 
conteats  to  be  inserted  under  the  title  and 
oiactlng  f^nse  of  the  original  blU,  the  pro* 
ceedings  in  this  respect  at  least  would  have 
beat  less  irrecular.  This  the  House  did  not 
do,  hot  accepted  the  anbstltate  and  Its  own 
title  and  enacting  clause.  Just  what  differ- 
ence, if  any,  this  makes  Is  not  clear,  because 
the  osnal  course  pursued  in  respect  to  tbe 
title  of  a  bill  is  .to  defer  alteratttms  or  chang- 
es in  It  to  conform  with  the  objects  and  pur- 
poses of  the  bUl  until  it  has  rea<^ed  the 
final  stage  of  its  passage;  and  auch  defer- 
ment in  effect  occurred.  For  as  appears  on 
pages  566  of  the  House  Journal  and  667  of 
tbe  Senate  Journal,  the  substitute  "was  read 
a  third  time  and  passed  with  its  title."  By 
these  acts  the  title  was  approved,  thereby 
validating  whatever  may  be  said  regarding 
its  original  status. 

[2]  From  what  has  been  said  the  conclu- 
sion readily  comes  that  a  substitute  bill  or 
amendment  if  so  germane  to  the  original 
bill  as  to  be  a  proper  substitute  or  amend- 
ment does  not  have  to  go  bach  and  be  read 
three  times,  but  may  Include  as  part  of  its 
required  readings  those  bad  before  the  sub- 
stitution or  amendment  was  made.  Caplto 
V.  Topping,  65  W.  Va.  687.  64  S.  E.  845,  pt.  9, 
Syl.,  22  D.  R.  A.  (N.  S.)  10S9;  Smith  v.  Mitch- 
ell, supra.  69  W.  Ya.  481,  72  S.,  B.  765,  Ann. 
Caa.  1913B,  588;  Brown  v.  Road  Commis- 
sioners^ 173  N.  C.  698.  92  S.  B.  502 ;  South- 
em  By.  Co.  V.  Memphis,  126  Tenn.  267.  148 
S.  W.  662,  41  U  B.  A.  (N.  S.)  828,  Ann.  Oas. 
1913E,  163;  Attorney  Qeneral  v.  Amos,  60 
Mich.  372,  27  N.  W.  571 ;  Southern  By.  Co.  v. 
MitcheU.  139  Ala.  629,  87  South.  85.  Was 
there  such  disi>arity  or  lack  of  harmony  as 
constitutes  grounds  for  the  charge  that  the 
provisions  of  the  substltnted  Ull  were  not 
Bennane  and  zelevaut  to  those  of  the  oris- 
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inal  or  dis^aced  biU,  and  therefore  not  a 
proper  amendment  of  tbe  latter?  Their  pro- 
visions are  not  the  same,  but  sameness  la  not 
essential.  Provisions  wholly  discordant  from 
the  text  may  be,  and  not  infrequently  are, 
inserted  by  way  of  amendment,  provided  the 
main  parpose  and  essratlal  <Aaracter  of  tbe 
oric^nal  are  not  necessarily  impaired  or  mod- 
ifled.  The  charge  here  is  that  while  tbe  hill 
flrst  introduced  conferred  upon  tbe  Wheel- 
ing council  the  right  virtually  to  amend  tbe 
charter  by  enlarging  the  dty  boundaries,  hut 
only  with  the  separate  consent  majority 
vote  oi  tbe  tnritory  or  municipalities  to  be 
annexed,  the  substitute  provided  for  a  spe- 
cial election  for  extensiim  of  bonndarlea 
within  qpedfled  limits,  without  omtinulng  the 
goieral  authority  accorded  in  the  original 
bUl  to  ^end  tbem  fnwa  time  to  time,-  and 
farther  proTid«L  that  a  majority  o£  tbe  votes 
cast,  not  only  In  tbe  territory  to  be  annexed 
but  also  in  the  city  of  Whetilng,  should  de- 
termine the  result  of  Uie  election.  But  such 
changes  either  the  House  or  the  Senate 
could,  and  perhaps  would,  have  made  by  an 
amendment  offered  and  adopted  wTaea  the 
bill  had  readied  the  stage  proper  for  that 
purpose.  If  the  ordinary  motion  to  amend 
would  avail,  so  may  a  snbstltnte.  Both  ai- 
tain  the  same  end  and  accomplish  the  same 
object— the  perfection  of  bills  to  suit  the  In- 
tuition of  their  sponsors  and  the  demands 
of  the  persons  to  be  affected.  The  changes 
were  germane  and  relevant,  and  do  not  ren- 
der the  bills  so  dissimilar  as  to  necessitate 
additional  readings  of  the  substitute. 

tl,  7]  Another  ground  urged  to  show  plain- 
tiffs^ right  to  a  reversal  of  the  decree  com- 
plained of  is  the  nullification  of  the  charters 
of  the  towns  located  within  the  territory  so 
incorporated  into  the  city  of  Wheeling,  In 
violation  of  section  39,  art  6,  of  tbe  Constitu- 
tion, whidti  prohibits  the  Legislature  from 
amending  by  special  act  the  charter  of  any 
city,  town,  or  village  containing  a  pt^ulation 
of  less  than  2,000  inhabitants.   But  nothing 
in  our  Constitution  prohibits  "the  Legisla- 
ture from  passing  a  special  law  repealing  the 
charter  of  a  municipal  corporation,  or  unit- 
ing the  territory  of  several  municipal  corpo- 
rations,  •   •   •   and  thus  repealing  their 
former   charters."     South   Morgantown  v. 
Morgantown,  49  W.  Va.  729,  40  S.  E.  15.  In 
the  case  cited  an  act  of  the  Legislature 
(chapter  144,  Acts  1901)  creating  a  new  cor- 
poration to  Include  all  the  territory  thereto- 
fore covered  by  four  towns  was  sustained. 
Many  of  the  Issues  raised  and  elaborately 
j  discussed  by  counsel  representing  both  par- 
ties to  that  controversy  seems  so  clearly 
!  pertinent  and  significant  as  to  justi^  delay 
'  in  noting  the  principles  declared  by  the  opin- 
ion to  have  substantial  merit   According  to 
'  that  opinion,  a  mere  grant  of  a  charter  to  gL 
\  rounicliHil  corporation  does  not  create  an  in- 
Idlsaolnble  contractoal  relatlm  bets^ea  the. 
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State  and  Uie  mnolclpaUty,  but  lather  a 
tonporaiy  luBtrament  ordained  to  asBlst  tbe 
state  In  the  adminlBtratlcm  of  gOT»nmaital 
taaeOsam  wltbln  a  certain  prescribed  «rea. 
and  Tests  In  the  corporation  no  right  whidi 
a  Bobeeqaent  Legislature  may  not  annul. 
'Tnie  power  of  tlie  Legislature  to '  divide 
large  mtinlcipalltles,  to  annul  their  old  char- 
ters, to  reorganize  them,  to  consolidate  small 
ones,  aa  well  as  to  detach  portions  of  terri- 
tory frwn  one  and  annex  tbem  to  anotha-»  to 
meet  the  wldies  ot  its  residents,  or  to  pro- 
mote tlw  public  Interert,  as  understood  by  the 
Legislature,  Is  conceded  to  the  Leglalature 
•  In  the  absence  of  crastltatifmal  pro- 

hibition." And  section  S9,  art  6,  Const, 
Uiou^  limiting  the  amendment  of  charters, 
"does  not  stay  the  hands  of  the  Le^slatnre 
In  ttie  repeal  a  charter."  This  detach* 
ment  and  annexation  of  territory  occurred  In 
Roby  V.  Sheppard,  42  W.  Va.  286,  26  S.  E.  278, 
a  case  which  involved  the  right  and  power  of 
the  Legislature  to  incorporate  Into  Benwood 
part  of  UcMechen,  also  an  Incorporated 
town  having  a  population  of  less  than  2,000. 
Neither  the  title  of  the  act  amending  the 
Benwood  charter,  nor  tbe  act  Itself  afford- 
ed any  notice  of  an  intention  to  give  to 
Benwood  any  part  of  tiie  territory  of  Mo- 
Mechen,  except  such  notice  or  source  of  in- 
formation respecting  the  diminution  of  the 
area  of  the  one  and  the  enlargement  of  the 
area  of  the  other  as  the  altered  boundary 
lines  themselves  disclosed;  and  the  court 
said  (point  1  of  the  syUabos): 

"A  statute  amending  tbe  charter  of  a  town 
containing  upwards  (tf  2,000  iwpulation,  whidi 
takes  from  another  town  of  less  population  than 
2,000  s<»ne  of  its  territory,  is  not  a  special  act 
amending  the  charter  of  a  town  of  less  popula- 
tion than  2,000  prohibited  by  secti<Hi  89,  arL 
6k  of  the  Constitution." 

For  these  reasons  we  think  there  Is  no 
merit  In  plaintilTs*  argmnent  upon  this  point. 

[I]  A  further  question  is  likewise  urged 
uptm  dur  attention  by  plaintiffs,  namely, 
that  of  the  snffldeucy  of  tbe  resolution  pro- 
viding for,  calling  and  giving  notice  of  the 
election  upon  the  question  of  annexation,  as 
provided  for  in  the  amending  act,  In  order  to 
afford  the  voters  to  be  affected  thereby  an 
oi^rtunlty  to  express  their  approval  or  dis- 
approval of  tbe  proposed  extension  of  the 
city  boundaries.  The  resolution,  the  suffi- 
ciency of  whlc^  as  regards  electors  residing 
within  the  former  limits  of  the  city  Is  de- 
nied, recites  in  tbe  fOrm  of  a  preamble  the 
passage  of  the  amending  act  and  the  require- 
ment for  the  submission  to  the  duly  quall- 
Oed  electors  "of  all  the  territory  to  be  In- 
eluded  In  said  boundaries"  the  question  of 
the  extension  thereof ;  and  as  further  show- 
ing wtiat  voters  are  lnt«ided,  "all  of  which 
>  Is  within  Ohio  county,  W.  Ta.,  In  addition 
to  Uie  landi^  grounds,  waters,  water  courses^ 


and  territory  Included  within  flie  city  of 
^TJieellng  aa  at  present  bonnded."  nils  res- 
olutlon,  as  we  read  and  consider  It,  fumlah- 
es  ample  notice  and  warning  of  an  Intmtlon 
to  hold  an  election  within  the  dty  of  Whed- 
ing  aa  formerly  bounded,  as  well  as  within 
the  territory  proposed  to  be  annexed,  and 
invitee  all  persons  qnallfled  to  exevdae  die 
trandUse  riibt  therein  to  vote  upon  the  qnee- 
tion  so  submitted  to  them.  The  purpose 
could  have  been  made  more  expUdt,  it  Is 
true;  neverth^leas  it  Is  dlfflcolt  to  pnc^ve 
how  a  reasonably  intelligent  voter  could 
have  mistaken  tbe  real  and  ostensible  pur* 
pose  of  tbe  election  or  the  persons  who  were 
called  upon  to  expreaa  by  their  ballots  tlielr 
views  upon  the  question  so  submitted  tor 
decision.  There  is  nothing  In  the  record  to 
show  mlsooncc^tiCHi  of  the  purpose  ot  the 
voters  intended. 

Of  course.  If  notice  Is  not  given  subetan- 
tially  as  and  when  required  by  law,  and  It 
appears  that  by  reason  of  the  omls^on  a  fair 
opportnnity  was  not  afforded  the  electors  to 
vote,  the  election  cannot  stand  where  the 
result  might  otherwise  have  been  different 
HiU  T.  Skinner,  169  N.  C.  405.  86  S.  B.  351. 
But  here  notice  was  given  substantially  as 
required  by  the  statute.  Though  of  the  total 
voters,  shown  by  a  previous  registration  to 
be  11,634,  lees  than  a  majority  voted  in 
favor  of  the  preposition,  it  does  not  appear 
that  any  qualified  voter  failed  or  refused  to 
vote  because  of  the  inadequacy  of  the  notice. 
The  total  vote  cast  seems  to  have  been  as 
large,  if  not  latter,  than  is  customary  at 
special  elections,  and  there  further  appears 
the  extreme  Inclemency  of  the  weather  on 
election  day  due  to  an  incessant  downpour 
of  rain  during  the  hours  fixed  by  law  tor 
holding  general  and  special  Sections.  It  is 
not  draled  that  resld^ts  of  the  twrlttny  to 
be  annexed  had  ample  notice. 
In  9  B.  C.  L.  092,  this  statement  occara: 
"Frequently  irregularities  (in  the  giving  of  no- 
tice) occur  In  following  statutory  requirements 
and  tlw  valUlty  ot  the  dectiou  is  brought  into 
queBtiaL" 

After  a  discussion  of  the  rule  appUcaUe  to 
general  decttona  the  author  continues: 

"It  is  equally  dear  in  the  case  of  speidal 
elections,  wherein  the  necessity  tor  notice  is 
So  much  more  urgent,  that  the  rule  as  to  com- 
pliance with  statutory  requirements  In  the  giv- 
ing of  notice 'Should  be  much  more  strictiy  en- 
forced. Considerable  liberality,  however,  is  al- 
lowed even  in  these  elections,  and  it  is  a  rule 
of  pronounced  authority  that  the  particular 
form  and  manner  pointed  out  by  a  statute  tor 
giving  notice  is  not  essential,  provided,  how- 
ever, there  has  been  a  substantial  compliance 
-with  Btatut<H-y  proviBlons." 

In  line  with  this  policy  also  are:  'BOX 
Skinner,  dteA;  State  v.  Salt  l4ke  City,  SQ 
Utah.  2C,  99  Pac.  2{^  18  Ann.  Cas.  USO- 
Seymour  t.  Tacoma,  6  Wafdis-  iS/t,  88  PacL 
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1000;  Stmte  Doberty,  16  Wash.  882,  47 
Pac.  058,  58  Am.  St  Beik.  30;  Wbeat  T. 
Smitb.  00  Ark.  260,  7  S.  W.  161;  Staples  t. 
ABtorla,  81  Or.  00,  158  Pac.  018;  Fatton  Y. 
WatUiu,  181  Ala.  887,  81  Sontb.  03,  note^ 
00  Am.  St.  Bflp.  43,  71;  State  t.  Town  of 
Westport.  116  Ho.  082,  22  S.  W.  888;  Com.  t. 
Smith.  182  Mass.  280;  Adalt  v.  Osmvn.  84 
lUcfa.  420,  48  N.  W.  31,  11  L.  B.  A.  034;  10 
Am,  ft  Eng.  Enc.  Law,  eSQ,  631.  See,  also, 
Orifflth  T.  Connty  Coar^  80  W.  Ta.  410,  02  S. 
B.  67a 

The  crucial  point,  the  one  arged  with  most 
emphasis  by  appellants  Id  argument,  1b  the 
alleged  Incfunpetenc^  of  Uie  notice  purport- 
ing to  advise  the  electors  resident  within 
the  city  of  Wheeling  of  the  Impending  Sec- 
tion to  ascertain  tbdr  will  upon  the  question 
about  to  be  aabmltted  to  tbem  for  decision. 
The  charter  as  amended  did  not  definitely 
prescribe  the  date  of  the  election,  but  re- 
quired that  It  be  held  '*not  before  October  1, 
1010,  and  not  later  tban  December  1,  1910," 
and  authorized  tbe  city  council  to  ^cif  y  the 
exact  date  therefor.  Tble  they  did  by  resolu- 
tion appointing  Norember  26,  1919,  for  that 
purpose.  The  act  itself  amply  warned  tbe 
electors  not  only  In  tbe  territory  to  be  an- 
nexed, but  also  in  the  dty  of  Wheeling,  of  a 
proBpectlTe  demand  for  an  expression  of 
opinion  upcm  a  subject  in  which  their  in- 
terests were  about  to  be  affected  as  residents 
and  property  owners,  and  to  be  aware  of  tbe 
time  and  place  later  to  be  a^Mlnted  for  them 
to  express  their  dedslon  upon  tbe  merits  of 
the  proposition,  submitted  to  them.  Unto 
them  the  charter  was  law,  and  bound  them 
to  take  due  notice  of  Its  requirements.  The 
first  part  of  the  published  notice,  read  by 
itself,  is  ambiguous  and  seems  to  call  only 
upon  the  voters  in  tbe  territory  to  be  an- 
nexed for  an  expression  of  approval  or  dis- 
approval. But  when  read  in  its  entirety  and 
as  a  related  whole,  and  especially  with  tbe 
iq>eciflc  provision  that  "tbe  voting  places  and 
precincts  for  such  election  shall  be  as  fol- 
lows," accompanied  by  an  enumeration  of 
Toting  places  within  each  ward  of  the  city 
of  Wheeling,  as  well  as  those  In  the  outlying 
territory,  tbe  notice  Is  sufficiently  definite  to 
show  that  all  voters  In  the  entire  commn- 
nity,  those  already  Incorporated  Into  the  city 
and  those  proposed  to  be  united  with  it. 
-were  called  upon  to  vote.  The  notice  was, 
amply  sufficient  to  advise  all  persons  of 
reasonable  Intelligence  to  attend  at  the  time 
and  places  so  designated,  and  to  pass  Judg- 
m^t  upon  the  propriety  of  tbe  proposed 
annexnticm,  and  could  not  reasonably  mis* 
lead  any  one.  Furthermore,  we  think  there 
is  no  sub^antial  warrant  for  the  objection 
tirged  reapectiDg  the  filing  of  certain  affl- 
.davlts. 

For  tbe  leawms  stated  we  affirm  the  decree 
^tboat  forOier  dlscnasloD. 


ffH  W.  Va.  E9S) 

FABLBZ  T.  OBYSTAIi  OOAL  ft  OOKB  00. 
etaL  (NO.S02S.) 

(Sapzenw  Court  of  Appeals  of  West  Tlrginia. 
Feb.  17,  10200 

(SvOabiu  hv  ih0  Cowrt,) 

1.  TOKTS  «SS>22— T(nT-FEASOBB  AOTUfa  ZHDS- 
PINraoniLT  XH  FBapBTKATIOir  OF  WPtn.^^ 
WBONQFDL  AOTB  AT  TBI  KAIOB  TIHC  ROT 
JOXHTLT  UABU  lOB  ZNJUBT  SnBSWinXim.T 
BXSULTXKa  raOX  COMBZllATXOa  OV  AOIB  AUD 
NATUKAI.  OAUSn. 

Two  or  more  tort-feasors  acting  faidepend- 
eotly,  without  concert,  collusion,  or  pursuit  of 
a  common  design,  in  tbe  perpetraticm  of  like 
wrongful  sets  at  the  same  time,  working  like  in- 
jury to  the  same  subject,  are  not  Jointly  li«^ 
ble  for  injury  subsequCTtly  resulting  to  any 
person  bxnn  combinatiui  of  the  consequflaees 
of  such  wrongful  acta  by  tbe  op«atlon  of  uat- 
oral  causes.  ' 

2.  ToBTS  ®=322— iMnEPKKD^nr  tobt-feasobs 

nor  JOINTLY  LIABLK  17KLS8S  INJTJRT  BB- 
StTLTB-  DIBBOTLT  TBOM.  CONTEMf  OBAlTXOUa 
VBOHOFITL  AOn. 

In  tlie  case  of  whirfly  independent  action  iA 
tort-feasMB,  thtta  !s  ao  Jobit  IkbUity,  nw  lia- 
bility of  one  of  than  for  entire  danutgei^  ex- 
cept in  those  instances  in  which  the  injury  re- 
sults immediate  or  directly  from  the  ctdnd- 
dent'  and  oontemporaneons  wrcugful  acts^ 

3.  Watcbs  And  watsa  coubbbs  «s>TL— Pcb- 

80N8  ACTina  ZITIIBJPBH  DXHTLT  HT  FOIXUTING 
A  STBEAK  TO  DAHAGX  OF  HIPABIAW  OWNXB 

NOT  JOINTX.T  LIABU. 
Two  or  more  persons  who,  acting  s^arately 
and  independently,  have  wrongfully  cast  in  a 
stream  coal,  cinder,  and  other  materials  and 
polluted  and  defiled  it,  in  crasequence  of  whidi 
tbe  property  of  a  riparian  owner  has  been  in- 
jured and  damaged,  are  not  jointly  liable  for 
the  damages  so  wrought,  nor  is  any  vat  of 
them  liable  for  such  damages  in  their  entirety. 

4.  Cask  ovaaBTTLBn. 

In  so  far  as  the  decisloa  in  Day  v.  Lonis- 
ville  Coal  &  Coke  Co.,  00  W.  Va.  27,  53  S.  E. 
776,  10  L.  R.  A.  (N.  S,)  167.  conflicts  with 
the  propositions  above  stated^it  Is  disapproved 
and  overruled. 

5.  Pasties  €=392(3)— Failube  of  dboijlba- 
TioN  AOAiner  sbvbbal  TOBT-mASOBS  to 

SHOW  JOINT  UABILITT  IB  aXOUND  FOB  DB- 

IfUBB^B  FOB  mSJOINDEB. 
Failure  of  a  declaration  against  several 
tort-feasors,  joined  in  one  action,  to  show  any 
iTound  of  joint  liability,  a  good  cause  of  de- 
murrw  thereto  for  mIsMnder  of  parties. 

6.  Apfeai.  and  xbbob  «=^1178(7)  —  Whebb 
nxclaration  shows  no  obound  of  joint 
uabilitt  of  tobt-feasobs,  jddguent  fob 
puihtiff  wiix  bb  set  asidb,  and  oausb 
bbicandbd,  wrr  zxavx  to  avxrd  ob  to 
prosbcms  diti  dsncndant  alohs. 

If  fm  sndi  a  dadaratlon  there  lus  bean  a 
verdict  and  judgment  fw  the  platnti^  the  ap- 
pellate court,  on  writ  <A  error,  will  sevens  the 
Judgment,  set  aside  the  verdict,  and  remand 


>Far  other  ssmi  wm  nms  topia  w4  KBT-NUHBBR  tn  all  Kv-NnmbweA  IMgoti  sod  Indues 
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tiie  case,  with  leave  to  the  plaintiff  to  amend 
his  declaration  so  as  to  show  a  joint  right  of 
action,  if  he  desires  to  do  so,  or  to  prosecute 
his  action  against  one  of  the  defeDdants  and 
dismiss  it  as  to  the  others. 

7,  NBW  TBU.L  «=»66  —  Whebk  allboation 
AND  FBOOF  SHOW  THAT  TOBT-FBASOBB  ACTED 
BEPABATELT,  WITH  BEBULTINQ  IN^UBT  FBOH 
OONTEUPOBANEOUB  TOBT8,  VXBOICT  VOB 
PLAINTIFF  SHOULD  BE  SET  ABIDE. 

If,  In  an  action  against  two  or  more  tort- 
feasors, tiie  proof  shows  they  acted  sqiiamtelj 
and  Independently,  in  the  perpetration  of  tiu 
wrongful  actB  alleged  and  proved  against  them, 
and  tile  injury  the  plaintUC  has  suffered  from 
such  acta  Is  a  merely  cMiseguential  result  of  the 
ccdnddeat  and  ctnitemporaneons  torts,  and  not 
a  direct  and  immediate  one,  a  motion  to  set 
aside  a  verdict  for  the  plaintiff  therein,  as 
being  contrary  to  the  law  and  the  evidence, 
should  be  Buatafned. 

Error  to  Circolt  Court,  Mercer  County. 

Action  by  Ia  B.  Farley  against  the  Crys- 
tal Coal  &  Coke  Company  and  five  others. 
Demurrer  to  declaration  overruled,  verdict 
and  Judgment  for  plalntifiE,  and  defoidants 
twlng  error.  Reversed,  verdict  set  OBlde, 
dannrrer  snatalited,  and  cose  remanded. 

BeyntAds  &  B^olds  and  Jolm  B.  Poidle- 
ton,  all  of  Frinoeton,  f6r  plalntUfs  In  error. 

John  M.  McGrafh  and  Hugh  G.  Woods, 
both  of  Princeton,  tor  defendant  In  error. 

POFFENBABGEB.  J.  The  Jadgmmt  com- 
plained ot,  amoantliig  to  11,650,  stands  npou 
a  dedaiatlon  In  an  action  against  six  differ- 
ent  coal  mining  corporations,  whose  mln^ 
and  works  are  located  at  difCwent  idaces  tm 
trlbntarlfls  of  the  Blnestone  river,  charging 
them  with  having  polluted  and  defiled  said 
river,  by  casting  into  it  directly  and  Indirect 
ly  cinder,  coal,  slag,  and  other  materials 
from  their  mines  and  coke  ov&a  and  fetid 
and  putrid  matter  from  tbelr  tenant  houses 
and  prirles,  and  so  altered  Its  condition  by 
means  of  such  deposits  as  to  cause  more 
frequent  and  disastrous  overflows  of  the  bot- 
tom lands  along  Its  course,  the  filling  up  of 
its  bed,  narrowing  of  Its  channel  and  depos- 
its on  Its  shores,  and  with  having  Injured 
and  damaged  the  plalntUTa  farm  by  such 
means.  A  demurrer  to  the  declaration  was 
overruled  and  Is  relied  upw  in  the  assign- 
ments of  error.  If  It  was  vfell  taken  and 
should  result  In  a  reversal,  It  wilt  be  unnec- 
essary to  consider  all  of  the  other  numer- 
ous assignments  of  error. 

The  coal  works  of  three  of  the  defend- 
ants are  located  on  Crane  creek,  those  of 
one  of  them  on  Flipping  creek,  and  those  of 
the  other  two  on  Widemouth  creek.  All  of 
these  streams  flow  into  the  Bluestone  river 
at  distances  above  the  location  of  the  plaln- 
tiSTs  farm  not  stated  In  the  declaration.  The 
deposits  of  the  river,  according  to  the  allega- 


tions in  the  declaration,  have  filled  up  jirac- 
tlcally  all  of  the  holes  In  the  stream,  nar> 
rowed  Ite  (diannel,  cast  great  Quantities 
cinder,  coal,  and  sand  over  portions  of  Ite 
bottom  lands,  made  heavy  deposits  along  ite 
shores,  destroyed  the  plaintiff's  fords  of  the 
river,  by  means  of  which  he  went  from  one 
part  of  Ilia  farm  to  another,  caused 
dcvoidte  aUmg  the  shores  ot  the  stream,  pre- 
venting cattle  from  goiag  to  tt  with  safe^ 
for  water,  and  on  the  edges  of  the  bottom 
lands  of  plalntifl*B  farm,  Increaaed  the  fre- 
quency and  volome  of  overflows  tiie  bot- 
tom lands,  turned  fb»  waters  Vluik.  and  so 
polluted  them  that  tb^  are  nnflt  toe  uae, 
and  otherwise  injured  and  damaged  the 
plaintUTs  fimn.  There  Is  no  allegation  that 
the  defendante  acted  in  cracert,  coUuidon.  or 
pursuit  of  a  common  design  In  the  perform- 
ance of  the  acte  which  are  alleged  to  have 
injured  and  defiled  the  stream  and  damaged 
the  plaintttCs  land.  It  rimply  alleges  that 
they  did  the  specified  wrongful  acta,  and 
that  the  injury  and  damage  to  the  KdaintUTs 
land  resulted  therefrom. 

[1-1]  For  legal  Jnstiflcatiai  of  Jftoder  of 
these  defendante  In  one  actltm  and  rlg^t  to 
recover  upon  a  declaration  so  framed,  the 
plaintiff  relies  vpoa  the  declst<m  of  this 
court  rendned  In  Day  v.  Louisville  Goal  & 
Ooke  Co.,  reported  in  €0  W.  Va.  at  page  27, 
63  S.  B.  776,  10  L.  B.  A.  (S.  S.)  167.  That 
action  was  prosecuted  against  a  single  coal 
mining  corporatltm,  tme  of  the  defendante  In 
this  action,  by  the  owner  of  another  farm 
situated  on  the  some  stream,  for  injury  and 
damage  thereto  by  reason  of  acte  of  the 
same  kind  as  those  alleged  in  this  dedara- 
Uon.  But  Joint  and  several  liability  of  all 
persons  and  corporations  guilty  of  the  wrong- 
ful acts  charged  in  the  declaration  was  as- 
serted and  adjudicated  in  that  action  in  the 
determirtatloD  of  the  extent  of  the  liability 
of  the  defendant  therein.  It  was  held  to  be 
liable  for  the  entire  damages  to  his  farm, 
vrrought  by  the  consequences  of  the  acts  of 
the  defaidant  and  all  other  persons  and  cor- 
porations whose  wrongful  acts  of  like  kind 
had  combined  with  those  of  the  defendant 
In  the  Infliction  thereof.  The  substance  of 
the  court's  conclusion  respecting  that  phase 
of  the  case  is  onbodied  in  point  2  of  the  syl- 
labus, reading  aa  follows: 

"When  the  negligent  acte  of  two'or  mom  per- 
scHis,  Utough  acting  independenUy  of  each  oth- 
er, concurrently  result  In  injury  to  the  property 
of  another,  ^ey  are  Hable  eitiier  J<rfut]y  or 
aeparatdy." 

In  this  case  the  soundness  of  that  decision 
Is  questioned  by  the  demurrer  to  the  dec- 
laration, and  also  by  the  motion  to  set  aside 
the  verdict  The  lack  of  concert,  collusion, 
common  design,  or  any  other  elem»it  of  con- 
nection among  the  defendants  ia  clearly  re- 
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vealed  by  the  evidence.  They  are  wholly  In- 
dependent concerns  operating  at  different 
points  on  the  tributaries  of  the  river. 

A  careful  examination  of  the  opinion  de- 
livered In  the  case  above  referred  to,  Day  v. 
Louisville  Coal  &  Coke  Co.,  readily  dlsclosea 
failure  on  the  part  of  the  court  to  observe 
and  apply  a  well-defined  and  firmly  grounded 
exception  to  the  general  rule  of  liability  of 
Joint  tort-feasors  given  In  the  opinion,  or, 
stated  more  accurately,  a  limitation  of  the 
rule  ot  iqint  liability  and  liability  for  entire 
damages.  This  exception  or  limitation  Is  that 
there  Is  no  Joint  liability  nor  IlabUlty  for 
entire  damages  when  the  tort-feasors  act  in- 
dependently, without  concert,  coUuslon,  or 
common  design,  and  the  Injury  to  the  plain- 
tiff Is  consequential  only,  or  remotely  result- 
ing, as  contradistinguished  from  direct  and 
Immediate.  The  rule  as  quoted  In  the  opin- 
ion from  Shearman  &  Redfield  on  Negli- 
gence puts  In  this  elonent  of  directness,  say- 
ing: 

"Psnons  who  co-operate  In  an  act  directly 
cansing  injory  are  jointly  liable  tor  its  oonse- 
QaeneesL** 

Nor  does  Oool^  on  Torts  In  the  qnotatl(Hi 
from  It  omit  this  demmt  It  says: 

"If  the  damage  has  resulted  directly  from 
concurrent  wrongful  acts  or  neglects  of  two 
persons,  each  of  these  acts  may  be  counted  on 
as  the  wrongful  cause,  and  the  parties  held  re- 
sponsible^  either  jdndy  or  sereraUy,  for  the 
iig'ury." 

The  same  quotation  from  Shearman  & 
Bedfleld  is  found  In  Boyd  v.  Watt,  27  Ohio 
St  269,  and  the  opinion  filed  In  that  case 
puts  in  the  element  of  directness.  Another 
quotation  In  Day  r.  Louisville  Co.,  taken  from 
Grand  Trunk  R.  Co.  v.  Cummlngs,  106  U.  S. 
70p,  1  Sup.  Ct.  4»3,  27  L.  Ed.  266,  says: 

"Where  separate  and  Independent  acts  of  neg* 
ligence  of  two  parties  are  the  direct  causes  of  a 
single  injury  to  a  third  person,  and  it  is  im- 
possible to  determine  in  what  proportion  each 
contributed  to  the  Injary,  either  Is  responsible 
for  the  whole  Injury." 

The  decisions  cited  and  relied  upon  In  the 
<^lnlon  In  Day  v.  Louisville  Coal  &  Coke  Co. 
all  Involved  cases  of  direct  Injury  by  the 
wrongful  acts  complained  of.  In  Boyd  v. 
Watt,  the  action  was  founded  upon  a  statute 
giving  right  of  action  to  any  person  who  had 
caused  Intoxication  of  another  person,  to  the 
Injury  and  damage  of  the  plaintiff.  The  de- 
fendant undertook  to  limit  his  liability  on 
the  ground  of  contribution  to  the  result  by 
other  persons,  without  his  knowledge  or  con- 
sent. In  its  diaposltlni  of  Qie  case  the  court 
said: 

"If  defendant  was  oring  the  means  cslculated 
to  produce  tiie  Injniy,  the  law  presumes  he  in- 
teoded  to  produce  it.  If  others,  with  or  with- 
out concert,  were  concurrently  co-operating  with 


him,  using  like  means,  tbej  were  acting  with 
the  same  common  design,  and  if  the  injury  re- 
sulted, each  is  liable,  though  each  was  acting 
without  the  Imowledge  of  what  the  other  was 
dtAng." 

It  ifl  to  be  observed  that  the  unlawful  act 
was  done  directly  and  immediately  to  tba 
subject  of  tbe  Injury,  the  pers<ni  to  whom 
the  llouor  was  unlawfully  sold.  The  intoxi- 
cation constituting  the  groundwork  of  tiie 
actlMi  was  the  inmaediate  and  direct  conse- 
quence of  the  result  of  the  unlawful  act. 
In  tbe  opinion  of  tbe  court  It  was  not  a 
case  of  direct  Injury  to  one  subject  resultr 
Ing  In  consequential  injury  to  another.  In 
Johnson  y.  Oiaj^nan,  43  W.  Va.  68^  28 
fi.  R  744,  Ibe  injury  was  tbe  direct  and 
immediate  result  of  tbe  wrongful  act.  Two 
contiguous  buildings  bad  fallen  upon  a  tliird 
because  of  the  coexistoit  and  ccmcnriing  neg- 
ligence of  the  Borate  owners  to  ke^  tbeir 
Borate  walls  in  repair.  Tb^  caused  or 
permitted  th^r  buildings  to  fall  upon  that 
of  tbe  plaintiff  and  inflict  Immediate  and 
direct  Injury  upon  it  In  Grand  Trunk 
Railway  Co.  t.  Cummlngs;  106  TT.  S.  700^  . 
1  Sup^  Ct  493,  27  L.  Bd.  266,  the  injury 
was  Inflicted  by  a  collision  of  railway  trains, 
wherefore  it  was  necessarl^  immediate  and 
direct 

Viewed  from  a  merely  practical  stand- 
point, tills  distinction  may  not  be  Important 
Whether  inflicted  directly  or  Immedlatdr 
by  tbe  Joint,  coincident,  or  cotemporaneous 
action  of  the  wrongdoers,  or  effected  by  cota- 
blnatlon  of  tbe  consequences  arising  from 
the  wr(ugful  acts,  tlie  Injury  is  equally  se- 
rious, and  the  difficulty  of  apportioning  the 
responsibility  among  the  wrongdoers  equal- 
ly great  Nevertheless  tbe  courts  and  text- 
writers,  looking  at  it  from  a  l^al  point  of 
view,  all  regard  It  as  Impcfftant  It  is  mark- 
ed in  the  edition  of  Shearman  &  Redfield  on 
Negligence  published  In  1898.  In  section  123 
of  that  edition  It  said  that  persons  who  act 
separately,  each  causing  a  separate  injury, 
cannot  be  made  Jointly  liable,  even  though 
fbs  Injuries  thus  committed  are  all  Inflicted 
at  one  time  and  are  precisely  similar  In  char- 
acter, and  in  the  note  ai^nded  to  that  sec- 
tion cases  of  several  different  dlasses,  sus- 
taining the  proposition  and  decided  by  the 
courts  of  various  states  are  cited.  Among 
them  are  cases  of  the  class  of  this. one,  in- 
jury by  pollution  and  defilement  of  streams. 
In  each  of  them  the  subject  of  the  injury 
was  different  from  that  upon  which  the 
wrongful  acts  were  directly  inflicted.  An- 
other class  involves  cases  of  Infilctlon  of  In- 
Jury  by  animals  of  different  owners,  though 
occurring  at  the  same  time  and  as  pert  of  a 
single  transaction.  The  eases  dted  for  this 
proposition  in  that  work  and  others  are  to 
be  found  In  the  note  to  Day  v.  Louisville 
Coal  &  Coke  Co.,  In  10  L.  R.  A.  (N.  S.)  167, 
169,  among  tbcm  being  Partenhimer  r.  Van 
Order,  20  Barb.  (N.  X^iAmby  Ws^aOg+e 
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Oarr,  43  111.  Cogswell      Murphy,  49 

Iowa,  44.  Another  class  of  cases  assertliig 
the  same  doctrine  and  pat  under  the  same 
exception  to  the  role  are  those  InvolvlnK  ac- 
tions for  Injuries  Inflicted  by  dogs  owned  by 
dlffermit  persons,  at  the  same  time  and  aa  a 
■Ingle  transaction.  Van  Steenberg  t.  Tobi- 
as, 17  Wend.  (N.  T.)  S62,  SI  Am.  Dec.  310; 
Bossell  T.  Tomlinstm,  2  G<nm.  206;  Adams 

Hall,  2  Vt  9,  19  Am.  Dec  690;  Anchmnty 
T.  Ham,  1  Deoio  <N.  T.)  496 ;  Buddlngton  t. 
Shearer.  20  Plclc  (Mass.)  477;  Dyer  t. 
Bntchlns,  87  Teui.  198.  10  S.  W.  194;  State 
V.  Wood,  09  N.  J.  Law,  112,  85  Aa  664.  It 
la  to  be  observed  that  In  all  these  cases  the 
n^llgent  act  was  not  directed  to  the  sub* 
ject  at  the  Injury.  It  was  the  wrongftd  act 
of  permitting  the  stock  to  go  at  large  or  ai 
maintenance  of  the  sheep-kllUng  dog.  In 
point  of  law  thore  was  no  Immediate  or  di- 
rect cwmection  between  tbe  wrongful  act 
and  the  Injury;  the  latter  bdng  mertiy  a 
remote  consequence  of  the  wrongful  act  In 
the  actual  Infllctlfxi  of  the  Injury  there  was 
no  Joint  action  of  the  {tarties.  There  was 
nothing  more  than  a  comblnatloa,  effected 
by  natural  causes,  of  the  consequences  or 
results  of  tiie  wnmgful  acta,  In  which  the 
parties  did  not  act  This,  of  cotuse^  does 
not  abeolve  them  from  liability,  but  It  does 
away  wlUi  the  ground  or  bads  <a  Joint  lia- 
bility and  liaUUt?  for  entire  damages. 
Eadi  Is  llaUe  only  fbr  the  consequences  of 
his  own  wrong  and  must  be  sued  alone  tor 
the  damages. 

The  distinction  between  actions  at  law 
for  recovery  of  damages  and  suits  In  equity 
for  injunctlTe  relief  In  snch  cases  Is  well  de- 
fined. Draper  v.  Brown,  115  Wis.  861,  91 
N.  W.  1001;  Lockwood  Co.  v.  Lawrence,  77 
Me.  297,  62  Am.  Rep.  763;  People  v.  Ditch 
and  Mining  Co.,  66  Cal.  138,  4  Pac.  1152,  56 
Am.  Rep.  80;  West  Arlington  v,  Mt  Hope, 
97  Md.  191,  64  Atl.  982;  Strobel  v.  Kerr 
Salt  Co..  164  N.  T.  303,  58  N.  E.  142,  51  U 
R.  A.  687.  79  Am.  St.  Rep.  643;  Evans  v. 
W.  &  W.  R  Co.,  96  N.  C.  45,  1  8.  E.  629. 
Precedents  in  cases  of  the  latter  class  are 
Inapplicable  and  need  not  be  considered.  A 
damming  of  the  waters  of  a  stream  so  as  to 
cast  them  back  upon  the  lands  of  an  upper 
riparian  owner  by  two  or  more  persons  may 
be  a  case  of  direct  injury.  Wrigbt  v.  Coop- 
er et  al.,.l  Tyler  (Vt.)  425.  If  the  waters  are 
depleted  or  absorbed  by  an  upper  owner  to 
the  detriment  of  a  lower,  the  injury  may  be 
direct  In  the  one  case  the  Immediate  effect 
Is  to  cover  the  injured  owner^s  lahd  with  wa- 
ter, and  in  the  other  to  take  away  what  be- 
longs to  the  lower  owner. 

[4]  An  overwhdming  weight  of  authority 
now  stands  against  the  decision  In  Day  v. 
Lonlsrllle  Goal  ft  Coke  Co.  in  so  far  as  It 
aatlURlzes  a  joinder  of  defendants  upon  the 
facts  stated  in  the  declaration  in  this  case, 
and  Imposes  llaMllty  at  one  of  the  parties 


for  entire  resultant  damages,  whatever  it 
may  have  been  at  the  date  of  rendition 
thereof.  Pulaski,  etc..  Coal  Co.  v.  Glbboney 
Sand  Bar  Co.,  110  Va.  444,  66  S.  B.  73,  24 
L.  R.  A.  (N.  S.)  1185;  Swain  v.  Tennessee 
Copper  Co.,  lU  Tenn.  430,  78  S.  W.  93 :  MUl- 
er  V.  Highland  Ditch  Co.,  87  Cal.  430,  25 
Pac.  650.  22  Am.  St  Rep.  254 ;  West  Munde 
Strawboard  Ga  v.  Slack,  164  Ind.  21,  72  N. 
E.  879;  Bowman  v.  Humphrey,  124  Iowa, 
744.  100  a.  W.  854 ;  Loughran  v.  Des  Moines. 
72  Iowa,  382.  84  N.  W.  172;  BUlsdell  v. 
Stephens,  14  Nev.  17.  83  Am.  Rep.  023;  Ghlp- 
man  v.  Palmer,  77  N.  Y.  61,  33  Am.  Rqiw  666; 
Mansfield  v.  Brlstor.  76  Ohio  St  270,  &1  K 
B.  631.  10  U  R.  A.  (N.  S.)  806,  118  Am. 
St  Rep.  802,  10  Ann.  'Oas.  707 ;.  Schuylkill 
NaT.  B.  ft  C.  Co.  T.  Richards,  07  Pa.  142, 
08  Am.  Dec.  209;  Seely  r.  Alden,  61  Pa.  302. 
100  Am.  Dec  642;  Norton  v.  Colusa  Parrot 
M.  &  M.  Oo.  (a  O.)  167  Fed.  202.  It  Is  equal- 
ly dear  that  a  well-d^taied  legal  prindple, 
or  «cceptioa  to  a  general  prindple  or  rule, 
which  this  court  overlooked  or  misapprehend- 
ed In  the  decision  of  that  case,  stands 
against  It  In  tUa  state  the  dev^opmoit  of 
natural  resources  and  location  of  ndlls  and 
factoriea  alMig  its  numerous  streams  has  on- 
ly fairly  commenced ;  wherefore  It  la  hi^]Jy 
important  that  the  rights  of  riparian  ownera 
and  persons  conducting  divers  kinds  of  busi- 
ness along  the  water  courses  and  their  reme- 
dies for  wrongful  acts  respecting  them  and 
the  adjacent  lands  be  correctly  defined.  Be- 
ing dearly  of  the  asinloa  that  the  dedition 
in  the  Day  Case  Is  unsound  in  prindi^e  and 
contrary  to  the  great  weight  of  Judldal 
opinion,  we  disapprove  and  overrule  It  in  so 
far  as  It  Imposes  liability  for  entire  damages 
upon  one  of  several  wrongdoers  and  author- 
ises a  Joinder  of  defendants.  In  an  action  for 
damages,  undw  the  drcnmstances  here 
shown. 

Reversal  of  the  Judgment  and  annulment 
of  the  verdict  necessarily  result  from  the 
conduslon  Just  stated  and  the  character  of 
the  evidence  hereinbefore  indicated. 

[6-7]  A  demurrer  always  lies  for  any  sub- 
stantial defect  disdosM  on  the  face  of  the 
declaration,  and  this  is  true  as  to  parties. 

"If  too  many  persons  be  made  defendaats,  and 
die  objection  appear  on  the  pleadlDgs,  either 
ot  the  defendants  may  demur.**  1  Ghitty.  PL  44. 

Tbii  quotation  applies  only  to  dedaratlons 
In  actloiis  ex  contractu.  The  rule  at  c«n- 
num  law  In  cases  ex  delicto  may  not  have 
been  quite  so  liberal.  Whether  It  was  or 
not  according  to  Ghitty,  depends  upon  the 
interpretation  of  his  language^  At  page  85 
he  says: 

"If  several  persons  be  made  defradanta  Joint- 
ly, where  the  tort  could  not  In  point  of  law 
be  Joint  they  may  demur." 

There  are  some  Instances  in  wiilch  two  or 
more  persons  can  never  be  Johitiy  llaUa.flBr 
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a  tort,  on  account  of  its  nature.  This  may  be 
the  class  of  cases  to  which  the  text  just  qnot- 
ed  aptOies.  and  it  has  been  Judicially  applied 
to  that  class  of  cases.  Orr  t.  Bank,  1  Ham. 
<Ohlo)  36,  IS  Am.  Dec;  588 ;  Rossell  T.  Tom- 
llnson  et  al.,  2  Conn,  206;  Johnson  t.  Mc- 
Keown,  1  McOord  (S.  O.)  578,  10  Am.  Dec 
698;  but  a  more  liberal  interpretation  is 
put  upon  it  In  Franklin  Ins.  Co.  v.  Jenkins, 
8  Wend.  (N.  Y.)  130.  in  which  the  defend- 
ants might  have  been  made  Jointly  liable  up- 
on propeor  allcgatlona  These  dedslona  are 
not  inconsistent;  the  former  class  of  cases 
being  dearly  within  the  text  and  the  latter 
possibly  so.  It  is  to  be  observed  that  the 
text  makes  no  necessary  reference  to  the  In- 
herent (diaracter  of  the  tmrt  "Where  the 
tort  could  not  in  point  of  law  be  Joint"  may 
mean  where  the  tort  as  Killed  in  the  dec- 
laration coald  not  in  point  of  law  be  Joint. 
This  is  the  more  reasonable  Interpretation, 
because  It  recondles  the  terms  with  a  ba- 
sic and  fundamental  rule  of  pleading,  name- 
ly, ttiat  the  declaration  must  state  a  case 
with  reasonable  certainty.  Here  an  allega- 
tion of  joint  or  concerted  action  by  the  de- 
fendants la  an  essential  element  of  the  right 
of  recovery  as '  claimed  by  the  declaration. 
Being  required  in  the  proof,  such  action 
should  be  charged  In  the  dedaratlon.  The 
argommt  of  oonvoiience  also  supports  this 
«ondad(ni.  It  Is  highly  burdensome  to  im- 
pose npon  a  dtizen  defense  against  a  chai^ 
not  stated  in  the  dedaratlon,  becatise  it  can- 
not he  made  good  by  proof.  Our  conclusion 
Is  fliat  the  declaration  Is  defective,  and  ttkat 
the  defect  Is  cognizable  on  demurrer. 

But,  inasmuch  as  the  defendants  may  be 
severally  liable  In  all  such  cases,  the  plaln- 
tiir  abonld  have  his  election  to  proceed 
against  one  of  them  in  tliis  action  and  dis- 
miss It  as  to  the  others,  If  he  cannot  truth- 
fully diarge  Joint  action  la  CM  perpetration 
«f  the  wrcoigs  complained  ot.  There  is  no 
good  reastm  for  requiring  bim  to  dismiss  as 
to  all  of  them  and  twing  an  oitlr^  new  ac- 
tion. It  was  8^  In  Orr  r.  Bank,  dted.  that 
entry  of  a  nolle  proseqal  as  to  the  bank 
woold  have  saved  ttw  dedaratlon  ea  demur- 
rer. 

Upon  tiuse  prlndidflB  snd  amdnsl<nis,  the 
Judgment  vUl  be  reversed,  the  verdict  set 
aside,  the  demurrer  snstaliMd,  and  Uie  case 
Tomanded. 


an  N.  0.  n) 

HAMOOOK  T.  DAVIS  St  sL 


(No.  186.) 
Ifaidi  8, 


•<8apnBM  Ooort  «C  North  Carolina. 

1.  Dkeds  «s»11— Died  is  invalid  whbbb 
f0bpobnd  obantok  bjj>  died  betobb  date 

OT  DEED. 

Where^  several  years  before  the  date  of  a 
dasd,  there  had  eocnrrad  the  death  oi  one  whose 


purported  dgnatare  was  «a  the  deed  as  grantor, 
the  deed  conveyed  nothing. 

2.  HUSBAHD  AHD  WZFS  ^s»10— Mo  ADVEBSB 
POSSESSION  FOBSZBLK  AGAINST  EACH  OIHEB. 

During  the  oontiuaance  of  the  family  rela- 
tioD,  neither  a  husband  nor  a  wife  can  acQuire 
title  by  adverse  possession  as  against  the  other 
of  land  of  which  thcff  are  in  iaint  occupancy. 

AppeiU.  firom  Superior  Court,  Outeret 
County;' Kerr,  Judge. 

Action  by  S.  P.  HaAcock  against  Israel 
Davis  and  others.  Judgment  for  plaintiff, 
and  defendants  lytpeal.  Beversed. 

The  action  was  brought  ,to  recover  a  lot  of 
land  in  the  town  of  Beaufort  His  honor 
charged  the  Jury,  if  they  believed  the  evi- 
dence, to  answer  the  issues  in  favor  of  plain- 
titt. 

O.  -B.  Wheatl^  and  Abemethy  &  Davis,  all 
of  Beaufort,  for  appellants. 

J.  F.  Duncan,  of  Beaufort,  and  D.  Jj.  Ward, 
of  New  Bern,  for  ai^ellee. 

BROWN,  J.  The  evidence  shows  that  Jdtax 
B.  Henry  entered  into  possession  of  the  lot 
in  controversy  prior  to  1870,  having  no  paper 
title  thereto.  He  remained  In  possession  up 
to  his  death  in  1912.  This  action  was  ofln- 
menced  In  1917.  The  lot  was  listed  for  taxes 
by  John  E.  Henry  In  1870  and  sold  for  tax^ 
on  January  7, 1871.  and  bid  off  In  the  name,of 
W.  R.  Henry>  Infant  son  of  John  B.  Hairy, 
and  brother  of  defendant  Mary  Davis,  who 
was  John  B.  Henry's  daughter.  W.  B.  Benry 
was  born  In  1866,  and  died  In  1873,  accwdlng 
to  the  evidence.  No  deed  was  made  to 
B,  Henry  at  the  time  of  sale*  but  the  then 
sheriff,  John  D.  Davis,  gave  a  receipt  for  the 
taxes  In  name  of  W.  R.  Henry.  Ou  April  18, 
1891*  John  D.  Davis,  not  then  being  sheillf . 
executed  a  tax  deed  to  W.  B.  Henry  for  the 
lot 

The  plaintiff  ottered  In  evidence  a  deed  to 
Agnes  Henry,  dated  October  30,  1881,  pur- 
porting to  be  signed  by  W.  R.  Henry  for  the 
lot  and  probated  upon  the  oath  of  lotrn  E. 
Heiuy.  On  October  21,  1913,  Agnes  Henry 
executed  <a  deed  for  the  lot  to  plaintiff,  Han- 
cock. Agnes  HenzT  was  the  third  wl^  of 
John  B.  Henry,  and  was  married  in  1887. 
The  defendant  fifary  Davis  is  the  child  of 
John  E.  Hexiry  by  a  prior  marriage,  and  sS 
far  as  the  record  discloses  Is  his  only  heir  at 
law. 

Plaintiff  offered  mortgage  from  Jotm  E. 
Henry  and  Agnes  Henry  to  S.  P.  Hancock, 
March  17, 1906,  recorded  tn  Book  6,  page  303, 
which  said  mortgage  has  been  canceled  and 
fully  satisfied  of  record,  as  appears  from  the 
face  of  the  same.  The  defoidants  objected 
to  the  introduction  of  this  mortgage  <m  the 
grounds  that  it  was  not  material  and  was 
prejudicial;  obJectlMi  overruled,  and  defend- 
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ants  excepted.  As  the  mortgage  was  duly 
canceled,  we  fall  to  see  Its  bearing  on  tbls 
controveray. 

We  are  of  oplnlm  that  tals  bODor  erred 
In  refusing  the  motton  to  nonsuit,  as  In  any 
Tlew  of  the  evidence,  plaintiff  tailed  to  make 
out  title  to  the  lot  Jtdin  SL  Henry  was  In 
possession  of  the  lot  from  prior  to  1870  to 
his  death.  Assuming  that  be  had  acquired  ti- 
tle by  possession,  no  (me  exeesit  deCmdantB 
have  shown  a  title  from  blm.  Mary  Davis 
was  bis  <mly  heir  at  law,  and  after  her  te- 
ther's death  held  the  property  subject  to 
what  dower  right  the  widow  may  hare  bad. 
The  widow  beld  no  coDveyance  from  John 
B.  Henry. 

[1]  The  deed  signed  by  W.  R.  Hmry  con- 
yey«i  no  title,  for  he  died  in  1873,  some  years 
before  Davis  ^ecuted  the  deed.  If  Agnes 
Hrairy  had  anything,  she  had  only  a  paper 
writing  which  might  be  color  of  title.  Assum- 
ing that  It  was^  It  never  ripened  into  a  good 
title  by  adverse  possession. 

[2]  Jfrfm  E.  Henry  lived  on  the  lot  up  to 
date  of  bis  death  In  1912,  and  died  without 
^ther  devislDg  or  conveying  the  property  to 
his  wife  Agnes.  She  did  not  hold  adversely 
after  she  received  the  deed  purporting  to  be 
executed  by  W.  B.  Henry.  She  resided  with 
her  husband  on  the  lot,  and  was  there  as  bis 
wife,  and  could  not  bold  advrasely  to  blm. 
Tbls  subject  Is  discussed  In  the  recent  tese 
of  Komegay  t.  Price,  100  8.  B.  888,  where  it 
Is  said : 

^t  seems  to  be  well  settled  that,  owing  to 
the  unity  of  husband  and  wife,  adverse  posses- 
Bion  cannot  exist  between  them  so  long  as  the 
coverture  continues.  But,  where  the  marital 
rdations  have  been  terminated  by  divorce  or 
abandonment.  It  seems  that  one  may  acquire  ti- 
tle tnHn  the  other  by  adverse  possession.  1  A. 
&  B.  Ency.  p.  830,  {  XL  In  First  National 
Bank  v.  Guerra,  61  Cal.  109,  It  is  held  that  a 
wife  cannot  claim  adversely  to  her  hasband  or 
those  daiming  under  him  so  long  as  he  remains 
the  head  of  the  family.  It  is  held  further,  in 
Hendricks  v.  Basson,  CS3  Mich.  576,  19  N.  W. 
102,  tliat  the  husband  cannot  hold,  adversely  to 
his  wife^  premises  belonging  to  her." 

To  same  effect  is  1  BuUng  Case  Law,  p. 
756,  where  more  cases  are  dted.  The  author 
says: 

"It  Is  well  settled  that  neither  a  husband  nor 
a  wife  can  acquire  tide  by  adverse  possession, 
as  against  the  other,  of  land  of  which  they  are 
in  Joint  oceapan<9  during  Uie  omtinuance  of 
the  family  relation." 

According  to  the  evidence^  In  any  view  df 
it,  the  title  never  passed  out  of  John  El.  Hen- 
ry until  his  death.  The  land  then  descended 
to  defendant  Hary  Davis,  his  daughter  and 
only  heir  at  law,  subject  to  the  widow's  right 
of  dower.  The  motion  to  ncmsnlt  Is  allowed. 

Reversed. 


a7a  N.  C.  1S5) 
DAVIS  T.  DAVI&   (No.  15.) 

(Supreme  Ooort  of  North  Oarollna.    7eb.  18» 

1920.) 

1,  DivoBOE  BaxNOiifa  or  action  ih 
oounrr  or  applioakt's  eesxdenok  not  ju- 

KSDIOnOlTAL. 

Bevlsal  190S,  1 1S59,  requlilng  summons  in 
dhoree  actl<m  to  be  returnable  befrae  court  of 
county  In  which  applicant  redder  Is  not  jQri»- 
dieticnial,  in  view  ^  seetlais  419--ti!6,  and  so- 
tion  brought  in  wrong  oounty  may  be  removed 
instead  of  dismissed,  a  failure  to  move  for  re- 
moval being  a  waiver  of  the  objecti<m  to  the 
oounty  in  which  the  action  is  1»oughL 

2.  "Vmnm  «s>17— VAXLun  to  xon  nn  as- 

HOVAL  TO  PBOFBB  OOUITTT  WAZVKB  OF  OB- 

JxcnoK. 

Generally  an  action  brought  in  the  wrong 
county  may  be  removed  instead  of  dismissed, 
and  ^lilure  to  make  the  motion  for  removal  is 
a  waiver  of  the  objection  to  the  county  In  which 
it  Is  brought. 

8.  DivoBOB  9=979— Fujno  of  vbbified  com- 

FUINT  WITH  AFFIDAVIT  FOB  SCBVICE  BT 
fUBUCATION  SUFFIOIXIfT  TO  SHOW  OAUSK 
OF  ADTZOn. 
Where  plaintiff  In  divorce  action  filed  his 
doly  verified  complaint,  stating  cause  of  action 
at  the  same  time  that  be  filed  the  affidavit  for 
publication  and  before  order  for  service  by  pub- 
lication was  made,  the  order  was  not  defective 
notwithstanding  failure  of  affidavit  of  publica- 
tion to  state  facts  showing  cause  of  action,  as 
the  filing  of  the  complaint  simultancoosly  with 
snch  affidavit  was  a  compliance  with  Bevisal 
1906,  {  442,  requiring  it  to  be  shown  by  affidavit 
that  a  cause  of  action  exists  before  an  order  for 
the  service  and  summons  by  puUication  can  be 
made ;  sndi  oraoplalnt  being  also  an  affidavit. 

4.  PBOCBSB  «S)06(4)— AFFinATIT  FOB  SBBVXCB 
BT  FUBLZOATSOH  HELD  FAT&LLT  DBIBCTtTS. 

Affidavit  for  service  by  puUication,  alleg- 
ing defendant  to  be  a  nonresident,  vrithout  al- 
leging that  defendant  could  not,  after  due  dili- 
gence, be  found  In  this  state,  held  fatally  de- 
fective ;  an  allegation  of  nonresidence  not  being 
the  equivalent  of  an  allegation  of  diligence. 

6.  DivoBCE  «=:»186— Motion  to  aioend  affi- 
davit or  BBBVICB  BT  PUBLIOATIOK  AFTEB 
DBFAUZ.T  DKOBXB  FOB  ADULTEBT  BElfANDBD 
TO  BUPEBIOB  COUBT  FOB  TBIAL  ON  MEBITS. 
On  husband's  appeal  from  order  setting 
aside,  because  of  defective  affidavit  of  pnblica- 
tioD,  his  divorce  decree  obtained  for  wife> 
adultery,  the  Supreme  Court  would  not  exer- 
cise its  discretion,  given  by  Bevisal  1005.  ( 
154%  to  amend  affidarit,  notwithstanding  show- 
ing by  husband  that  he  had  remarried,  had  a 
child  by  second  wif6,  was  a  man  of  good  char- 
acter, and  was  acting  In  good  faith,  but,  the 
divorced  wife  having  had  no  opportunity  to  be 
heard  on  issue  of  adultery,  and  the  Supreme 
Court  having  no  means  of  Investigating  the 
truth  of  charge,  the  case  would  be  remanded  to 
superior  court  to  pass  on  motion  for  amendment 
after  taking  evidence  on  issue  of  adultery  and 
submitting  question  thereof  to  Jury. 


^»VBr  ether  aasss  see  ssme  to^  anS  KBT-NUHBBR  In  aU  Key-Nnmbsred  DtgwU^nd  ladexM 

Digitized  by  CjOOg  IC 


N.a) 

Appeal  from  Supralor  Cooit,  Beaufort 
County ;  I^yon,  Judge. 

Action  by  8.  D.  Davlfl  against  Ruth  Da  via 
Order  setting  aalde  a  decree  granting  an  ab- 
solute divorce  to  plaintiff,  and  plaintiff  ex- 
cepts and  appeals.  Remanded,  wltb  dlrec- 
tlona. 

Tbls  Is  an  appeal  from  an  order  setting 
aside  a  decree  wbich  granted  an  absolute  di- 
vorce to  the  plaintiff. 

Upon  the  hearing  of  the  motion  the  follow- 
ing facts  were  found: 

**(!)  That  on  Febmary  S,  1919,  the  plaintiff, 
through  hiB  attorney,  P.  H.  Bell,  filed  with  the 
'  clerk  of  this  court  au  affidavit  as  the  basis  for 
an  order  of  publication  of  summons,  whidi  affi- 
davit is  In  the  following  form,  to  wit:  *S.  D, 
Davis,  being  first  duly  sworn,  says  that  Bath 
Davis  is  a  necessary  party  defradant  to  the 
above-entitled  action,  and,  farther,  that  the 
said  Ruth  Davis  is  not  a  rerident  of  the  state 
of  North  Carolina,  and  prays  that  an  order  for 
pobllcation  of  notice  of  said  action  be  granted 
so  that  notice  may  be  given  as  required  by  law.' 

"That  the  said  affidavit  was  duly  sworn  to 
before  a  notary  public  on  January  80,  1919. 

"(2)  That  contemporaneouBly  with  the  filing 
of  the  said  affidavit,  to  wit,  on  February  5, 1919, 
tbm  complaint  setting  up  and  stating  a  cause 
of  action  for  divorce,  with  affidavit  in  due  form 
accompanying  same,  wag  filed  with  the  derk  of 
tills  court. 

"(8)  That  on  the  6th  day  of  February,  1919, 
the  clerk  of  this  court  made  the  order  of  pub- 
lication appearing  in  the  recwd. 

"(4)  That  notice  of  said  action,  in  the  form 
appearing  in  the  record,  was  published  In  the 
Washington  Daily  News,  a  daily  paper  pub- 
lished in  Washington,  BeaufOTt  count?,  N.  O.. 
tht  first  publication  thereof  being  in  the  issDe  of 
Fetouary  6tii  and  the  last  publicatitHi  in  the 
issue  of  March  6th,  and  meanwhile  having  ap- 
I>eared  in  the  following  issaes:  Februar;  6th, 
11th,  12th,  15th.  19th,  20th,  March  Ist,  3d, 
4th,  6th,  and  therefore  that  the  said  notice 
appeared  at  least  once  each  week  fOr  four  con- 
secutive weeks,  the  last  publication  being  more 
than  30  days  before  the  first  day  of  the  April 
term,  1919,  of  the  superior  court  of  Beaufort 
county  which  first  day  was  April  7,  1919. 

"(6)  That  at  the  time  of  bringing  salt 
tb»  plaintiff  bad  been  a  reddest  <^  the  state  of 
North  Carolina  for  more  than  two  years,  and, 
while  not  a  resident  of  the  county  Beaufort, 
that  in  tiie  selection  of  the  said  county  as  the 
venue  of  the  action  he  was  acting  in  good  faith, 
without  purpose  to  take  any  advantage  of  the 
defendant,  and  that  snch  venue  was  selected  by 
his  attorney  in  good  faith  and  to  ezitedlte  the 
trial  and  determination  of  the  case. 

**niat  at  the  time  of  bringing  of  the  action 
and  at  all  times  material  to  the  controversy 
the  defendant  was  not  a  resident'  of  this  state, 
and  has  never  been  in  this  state,  nor  was  she 
ever  in  tiie  state  until  after  the  Judgment  was 
rendered  In  this  action,  but  was  in  the  state  of 
Oklahoma. 

"(Q  That  the  defendant  did  not  appear  in 
tbfl  action,  dm  was  any  motion  made  m  her 
behalf  for  a  change  of  venae. 

"(7)  ^niat  the  movant  abandons  the  averment 
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that  the  plaintiff  had  not  been  s  resident  of  the 
state  of  North  Carolina  for  two  years  prior  to 
the  commencement  of  the  action,  and  the  Jury 
so  found  in  its  verdict. 

"(8)  That  the  jury  found,  as  appears  in  the 
record,  that  defendant,  as  alleged  in  the  com- 
plaint, had  committed  adultery  while  the  wife 
of  the  plaintiff;  that  the  plaintiff  Is  a  man  of 
good  repute,  a  minister  of  the  gospel,  prominent 
among  his  race,  and  respected  by  both  races, 
and  that  dnee  said  Judgment  was  rendered  he 
has  remarried,  and  that  the  woman  whom  he 
married  last  is  now  with  child;  that  he  has 
the  custody  and  support  of  the  ohUdren  be- 
gotten of  tiia  dafoidant  Iv  him." 

It  was  also  admitted  that  at  the  time  the 
affidavit  was  filed  with  the  clerk  of  th^ 
superior  court  of  Beaufort  county  as  the 
basis  for  the  order  of  publication  said  clerk 
had  DO  knowledge  as  to  whether  the  defendant 
was  In  North  Carolina,  or  otherwise,  except 
as  contained  in  the  afiJdavlt. 

The  motion  to  set  aside  the  decree  was  on 
the  ground: 

(1)  That  as  the  plaintiff  was  a  resident  of 
Wilson  coiAity  when  the  action  was  com* 
menced  the  superior  court  of  Beaufort  county 
was  without  Jurisdiction. 

(2)  That  the  affidavit  on  which  the  order 
of  publication  was  based  Is  fatally  defective, 
for  that  It  does  not  allege  facts  showing  that 
the  plaintiff  has  a  cause  of  action. 

(3)  That  said  affidavit  Is  also  defective  be- 
cause it  falls  to  allege  that  the  defendant 
could  not  after  due  diligence  be  found  In  the 
state. 

The  motion  was  allowed,  and  the  plaintiff 
excepted  and  appealed. 

Ward  &  Grimes  and  Small,  MacLean, 
Bragaw  &  Rodman,  all  d  Washington,  N.  C, 

for  appellant 

W.  A.  Lucas,  of  WUson,  and  Wiley  C  Bod- 
man,  of  Wash^igton,  N.  C.,  for  appellee. 

AIJiBN,  J.  The  first  objection  of  the  defend- 
ant to  the  validity  and  regularity  of  the  de- 
cree of  divorce  is  based  on  section  1659 
of  Bevisal,  which  provides  that,  "In  all  pro- 
ceedings for  divorce,  the  summtms  shall  be 
returnable  to  the  court  of  the  county  in  which 
the  applicant  resides,"  the  defradant  contend- 
ing that  this  is  Jurisdictional. 

[1,  2]  It  Is  evident  that  the  General  Assem- 
bly did  not  so  Intend  because  it  placed  the 
section  under  tiie  title  of  venue  and  not  of 
Jurisdiction,  and  nothing  appears  to  show 
the  purpose  to  take  an  action  for  divorce  out  of 
the  graeral  principle,  which  prevails,  that  any 
acti<Hi  brought  In  the  wrong  county  may  be 
removed  Instead  of  dismissing  it,  and  that  a 
failure  to  make  the  motion  for  removal  is  a 
waiver  of  the  ot^eotloD  to  tlie  county  in  which 
It  Is  brought. 

In  sectitm  419  of  On  Bevisal  it  Is  declared 
that  actions  for  the  following  causes  must  be 
tried  Id  the  county  in  which  the  subject  of 
the  action  or  acme  part  thereof  is  situated, 
and  then  follows  the  enumeration  of  oertaln 
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cauBes  of  actimit  and  tba  aame  language  la 
used  In  section  420  In  regard  to  certain 
actions. 

.  In  ttae  following  sections,  421,  422,  and  4SSB, 
provlaion  Is  made  for  the  trial  of  actions  up- 
on official  bonde,  domestic  corporations,  and 
fordgn  corporations,  and  then  follows  sec* 
tlon  424,  providing  for  the  place  of  trial  *1n 
all  other  cases,"  thus  showing  a  clear  purpose 
to  establish  the  Tenne  of  all  actions.  Including 
divorce,  and  then  the  rule  is  laid  down  In 
section  425,  applicable  to  all  actions  that— 

"If  the  county  designated  for  that  parpose  in 
the  Bummous  and  complaint  be  not  the  proper 
ooant7,  the  action  may,  notwithstanding,  be 
tried  therein,  nnless  the  defendant,  before  the 
time  of  answering  expires,  demand  in  writing 
tiut  the  trial  be  had  in  the  proper  oonnty,  and 
the  place  of  trial  be  therenpon  changed  by  con- 
wut  of  parties,  or  by  order  of  the  court." 

It  has  been  held  repeatedly  that  these  stat- 
utes relate  to  v^ue  and  not  Jurisdiction,  and 
that  If  an  action  Is  brought  in  the  wrong  coun- 
ty it  should  be  removed  to  the  right  county, 
and  not  dismissed  If  the  motion  is  made  In  apt 
time,  and  If  not  so  made  that  the  objection 
is  waived,  and  we  do  not  think  that  section 
1559  was  Intended  to  change  this  principle  or 
that  It  has  any  such  effect. 

[S]  The  second  objection  would  be  well  tak- 
en If  the  plaintiff  relied  alone  on  the  afBdavit 
aet  out  In  the  findings  of  fact,  because  sec- 
tlon  442  of  the  Bevlsal  requires  it  to  be  shown 
lyr  affidavit  that  a  cause  of  action  exists  be^ 
fore  an  order  for  the  service  of  a  summons 
by  publication  can  be  made,  and  the  facts 
constituting  a  cause  of  action  are  not  stated 
in  the  affidavit  but  it  appears  that  at  the  time 
of  filing  the  affidavit  for  publication,  and  be- 
fore the  order  was  made,  the  plaintiff  filed 
his  complaint,  duly  verified,  stating  a  cause 
of  action,  and  that  both  papers  vere  before 
the  clerk  at  the  same  time,  which  is,  In  our 
oplnlfm,  a  compliance  with  the  statute  as  the 
complaint  properly  verified  was  also  an  affi- 
davit. 

[4]  l^e  third  objection  must  be  anstained. 
Wheeler  v.  Cobb,  7S  N.  a  21,  which  Is  ap- 
proved  in  Faulk  r.  Smith,  84  M.  a  603,  Is 
directly  in  point.  In  that  case  it  was  held 
that  an  affidavit,  filed  to  procure  an  order 
of  publication,  which  stated  that  the  defend- 
ant was  a  nonresident,  was  fatally  defective 
because  of  failure  to  allege  that  the  defend- 
ant could  not,  after  due  diligence,  be  found 
within  the  state,  and  the  court  held  that  the 
defendant  in  that  case  was  in  fact  a  nonresl- 
denti  which  are  Identical  with  the  facts  in 
tills  record.  Bynnm,  J.,  ^leaking  for  the 
court  says: 

"^e  service  of  sammona  by  paUlcatt«i  b 
fatally  defective,  in  that  It  does  not  conform  to 
the  requirements  of  the  statute.  The  foundation 
and  first  step  of  aervfce  by  puUicatlon  Is  an 
affidavit  that  'the  person  on  whom  the  summons 
Is  to  be  served  cannot,  after  due  diligence,  be 
found  within  the  state.*  Bat.  Bev.  c.  IT,  |  83. 


Iliis  requirement  was  omitted  In  the  affidavit, 
why  it  i»  hard  to  conceive,  as  it  was  made  by 
the  attorney  himself,  who,  as  a  prudent  practi- 
tioner, riiottld  have  had  the  statute  before  him 
in  drafting  the  affidavit.  B^»r  this  ooort  bad  re- 
peatedly hdd  that  the  provisions  of  this  sta^ 
ate  most  be  strictly  fbUowed.  Spiers  ▼.  Hal- 
stead,  71  N.  O.  210.  Brery  thing  necessary  to 
dispense  with  personal  service  of  the  Bummons 
must  appear  by  affidavit  The  mere  Issuing  of 
a  sommons  to  the  iheriff  of  the  county  of  Pas- 
quotank, and  Ills  indorsement  upon  it  the  same 
day  after  it  came  to  hand  that  the  defendant 
is  not  foond  in  my  county,*  is  no  compliance 
whatever  vritb  the  law ;  for  it  might  well  b«  that 
the  defmdant  was  at  that  time  in  sMoe  othur 
oouDty  in  the  stat^  and  that  the  plaintiir  knew 
it,  or  by  due  diligence  eonld  have  known  It,  and  . 
make  upon  the  defendant  a  personal  service  of 
the  summons.  Every  principle  of  law  requires 
that  this  personal  service  should  be  mad^  if 
compatible  with  reasonaUe  diligence." 

The  same  principle  was  declared  In  Sheldon 
V.  Elvett,  no  N.  G.  40S.  14  S.  E.  &70,  ia  which 
Clark,  J.,  says  of  an  affidavit,  which  allied 
nonresidence,  but  omitted  to  state  that  the  de- 
fendant could  not,  after  due  diligence,  be 
found  within  the  state,  "The  inlginal  aflMavit 
was  defective  In  the  particulars  in  whidi  It 
was  amended." 

It  was  also  held  by  the  Circuit  Court  of 
Appeals  In  Flint  v.  Coffin.  176  Fed.  872,  100 
C.  C.  A.  812,  In  an  opinion  by  GofC.  J.,  con- 
curred in  by  WaddiU  and  ComuM',  JJ.,  that — 

"Under  Bevlsal  N.  O.  190S,  f  442,  wbldi  In 
certain  cases  authorixes  the  making  of  an  order 
for  service  of  process  on  a  defendant  by  publica- 
tion, where  it  is  made  to  appear  by  affidavit 
to  the  satisfaction  of  the  court  that  such  defend- 
ant 'cannot  after  due  diligence  be  found  within 
the  state,'  as  constmed  by  tiie  Supreme  Court 
of  the  state,  an  affidavit  alleging  or  showing 
due  diligence,  and  that  defmdant  cannot  be 
found  within  1^  stata  Is  an  essentlid  con- 
dition precedent  to  a  valid  service  by  publication, 
and  an  affidavit  In  an  attadimeut  salt  wliicb 
merely  alleges  that  defendanta  are  tesidente  of 
another  state,  and  cannot  be  found  within  the 
state,  but  fails  to  show  any  diligence  or  search 
whatever.  Is  fatally  defective,  and  a  publication 
based  thereon  does  not  give  the  conrt  jurisdic- 
tion." 

The  reason  for  thus  holding  Is  that  the 
statute  reauires  an  affidavit  to  be  filed,  stat- 
ing that  the  defendant  cannot,  after  due  dili- 
gence,  be  found  in  the  state  before  an  order 
for  publication  can  be  made,  and  an  allega- 
tion of  ncmresidence  la  not  the  equivalent  of 
an  allegatim  of  diligence,  as  many  nonresi- 
dents 8i>end  many  months  In  the  state  and 
can,  with  proper  diligence,  be  served  per- 
sonally. 

We  would  therefore  affirm  the  Judgment  up-  - 
on  the  record  made  in  the  aiqierlor  court, 
but  the  plaintiff  movei  here  to  be  allowed  to 
amend  his  affidavit 

It  Is  held  in  Eivett  v.  Sheldon,  supra,  tliat 
the  powo'  to  amend  an  affidavit  for  pubUca- 
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tton  In  tlie  particular  In  whltii  the  one  be- 
fore na  Is  deCectlTe  exists  In  the  superior 
court;  and  In  Bobeson  Hodgea^  lOS  N.  O. 
00^  U  S.  S.  268,  tbat— 

"This  court  has  the  power  to  make  amend- 
aacnts  or  to  remand  the  case  that  ther  may  be 
made  in  the  court  below  (Oode,  |  965),  but  only 
to  the  aame  extent  and  in  auch  cases  as  the 
superior  court  cooid  allow  amendment." 

CS]  It,  however,  there  was  no  authoritative 
decision  on  the  question,  Revisal,  {  IMS,  is 
dear  that  the  Supreme  Court  has  the  power 
to  amend  any  process,  pleading,  or  proceed- 
ing In  form  or  substance,  or  to  remand  in 
order  that  the  amendment  may  be  made  In 
the  superior  court,  if,  upon  a  full  devel^vment 
of  the  facts,  It  appears  to  be  proper  and  Just 
for  It  to  be  done,  and  this  Is  a  pn^ier  case 
for  the  exercise  of  the  power  in  one  way  or 
the  other,  as  it  appears  from  the  findings 
of  fact  that  the  plaintiff  is  a  man  of  good 
character;  that  he  was  acting  In  good  faith ; 
that  tbe  appUcatlw  for  publication  was 
drawn  by  hia  attorney;  that  the  defendant 
had  never  been  In  the  state,  and  could  not 
have  been  found  therein;  and  tliat  the  plain- 
tiff, relying  iu;ion  the  decree,  has  since  mar- 
ried, and  has  a  child  by  his  second  wife. 

This  makes  out  a  strong  case  for  the  plain- 
tiff, and  one  which  wonld  Justify  the  exercise 
of  the  power  of  amendment  at  once  in  his 
b^balf,  but  it  must  be  kept  In  mind  that  the 
d^eudant  has  had  no  opportunity  to  be  beard 
on  the  allegations  of  the  complaint,  and  that 
tbe  verdict  and  decree  convict  her  of  adultery, 
and  that  we  have  no  means  of  inv^tlgating 
tbe  truth  of  tlils  cliarge,  while  in  the  supe- 
rior court  additional  evidence  may  be  heard, 
and  the  court  can,  for  the  purpose  of  being 
advised  as  to  the  facts,  submit  the  Question 
to  a  jury. 

We  tber^ore  conclude  that  the  motion  to 
amend  sboold  be  considered,  and,  ta  order 
that  both  parties  may  Iiave  full  opportunity 
to  introduce  evidence  and  to  present  their 
several  contentions,  that  tbe  motion  should 
be  referred  to  the  superior  court  to  be  heard 
and  passed  on  as  if  orlginatly  made  there- 
in, and  to  that  end  the  cause  Is  remanded 
to  the  soperlor  court 

Remanded. 


a7»  N.  a  16Z) 

SAWYSB  V.' CAMDEN  BTTN  DRAINAGB 

DIST.  ct  al.    (So.  12.) 

(Bn^ame  Court  of  North  Carolina.  Feb.  18, 
1.  Pbocxss  «i»06(4)— Avbskbnt  tbat  DEnstf d- 

AHT  OAIfNOT  BE  tOmtTt  XIT  nATl  AITBa  DIL- 
lOBRT  BEABOH  EBMIMTIAI.  TO  BEBVIOI  BT 
FOBUOATIOR. 

An  allegation  that  a  d^ndant  cannot  be 
found  in  the  state  after  diligent  searA  la  an  es- 


sential averment  in  aflUlavit  for  servlca  of  orig- 
liud  process  by  poBlication. 

2.  Dbaxbs  4s957— Dkunaqi  disxxioib  ua- 

BLB  nm  TOBIS  OQHiaTTBD  Oil  FBOPEBTI  HOT 

ehbbacbo  in  nisTBici,  not  beiho  "munio- 

XPAL  COBPOBATXONB." 

Drainage  districts  established  under  the 
statute,  though  possessed  ,of  certain  municipal 
Iiowers,  are  not  regarded  as  "municipal  corpo- 
ratione"  in  the  couBtitutional  sense  of  the  term; 
nor  protected  as  govemment&l  agencies  from 
suits  by  individuals  except  when  authorized  by 
Uw,  being  dasaed  with  railroads  and  other 
quasi  corporations,  and  as  such  a^e  liable  for 
wrongful  invasion  of  the  proprietary  rights  of 
third  persona,  and  for  wrongs  and  torts  eom- 
Btiitted  Ml  the  property  of  adjoiniiw  proprietors 
whose  lands  are  not  embraced  in  the  district. 

[Bd.  Note.— For  other  definltionB,  see  Words 
and  Phrasesy  First  and  Second  Series,  Munic- 
ipal Corporatiaas.] 

8.  Dbacts  ^^ST-^Drahtage  distbict  liable 
to  ownkb  or  ijuvd  0ut8idk  of  distbict  fob 
daha0b8  iboh  odttuia  ot  cajsax.  thboooh 

UHD. 

Owner  of  land  outride  of  drainage  district, 
as  finally  established  under  Laws  1909,  c  442, 

and  amendments  thereto,  could  recover  from 
drainage  district  for  damages  caused  by  cut- 
ting  of  canal  through  his  land  at  the  instance 
and  for  the  benefit  of  the  drainage  district, 
though  the  land  was  within  the  district  as  orig- 
inally proposed. 

4.  Dbainb  «s^7— Owirn  of  und  kot  with- 
in DIBTBIOT  BNTITUSD  TO  DAJCAOKS  FOB  CA- 
NAI.  CUT  TBBOUQH  LAND,  THOVGH  HOT 
AWABDBD  BT  JDDOHENT  KOTABUBHINO  DIB* 
TBICT, 

Final  Judgment  In  drainage  district  proceed- 
ings, under  Laws  1909,  c.  442,  purporting  to 
determine  only  the  question  of  the  benefits  and  ' 
burdens  as  to  land  within  tbe  district,  did  not 
preclude  owner  of  land  induded  in  district  as 
originally  proposed,  but  not  as  established  by 
sDch  Jodgmeat,  from  recovering  dama^  for 
coiiBtraction  of  canal  throiq^  sndi  land. 

Appeal  from  Superior  Court,  Camden  Coun- 
ty; I^on,  Judge. 

Action  by  A.  Sawyer  against  the  Camdeb 
Run  Drainage  IMstrict  and  others.  Judg- 
ment for  plaintiff,  and  defendants  except  and 
appeal. '  No  error,  and  Judgment  afflnned. 

The  action  is  to  recover  damages  for  in- 
Jury  to  plaintiff,  caused  by  cutting  a  drain- 
age canal  through  the  same,  at  the  Instauce 
and  for  the  benefit  of  the  defendant  drain- 
age district,  the  said  lands  lying  outside  and 
below  the  boundaries  of  the  district 

There  was  Aeaial  of  liability,  and  on  Issues 
submitted  the  Jury  rendered  tbe  following 
verdict : 

"Did  the  defendant  wrongfully  enter  upov 
lands  of  plaintiff,  and  cause  to  be  constracted 
right  of  yray  and  canal  and  cut  timber  aa  a.^ 
leged  in  complaint?  Answero  Tea. 


a9or  othdr  eam  ns  mom  tople  and  KBT-NUHBSR  Is  all  Kar-Numbsred  Dlgaats  and  Indexw 
lOeSJL~18 

Digitized 


d  by  Google 


274 


102  SOUTHEASTERN  BEPOBTEB 


(N.a 


"(^  Ib  plaintiff's  ceuae  of  action  barred  1^ 
the  statute  of  limitation?  Answer:  No. 

"(ffi  What  damage,  if  any,  is  plaintiflT  entitied 
to  recorer?  Answer:  $006.60  Indnding  inter- 
eat" 

Judgment  on  tlie  verdict  for  plalntlir,  and 

defendants  excepted  and  appealed. 

Thompson  &  Wilson,  of  EOizabetb  City,  for 
appellants. 

Aydlett  &  Sawyer  and  Ebrinebaas  & 
Small,  all  of  Elizabeth  City,  for  appellee. 

HOKE,  J.  The  facts  in  evidence  tended  to 
show  that,  in  January,  1911,  certain  land- 
owners instituted  proceedings  to  establish 
defendant  drainage  district  under  chapter 
442,  Laws  1909,  and  amendments  thereto, 
and  filed  tiieir  petition,  setting  forth  the  de- 
sired boundaries,  which  Included  petitioners* 
lands  and  a  large  number  of  others  who  were 
named  as  parties  defendant;  that  among 
the  latter  were  the  heirs  of  O.  W.  Grandy, 
whose  individual  names  are  given,  and  who 
then  owned  a  large  body  of  land  within  the 
designated  territory,  containing  460  or  500 
acres;  that  these  heirs,  being  residents  of 
Norfolk,  Va.,  publication  was  had  on  affida- 
vit setting  forth  the  nature  of  the  proceed- 
ings; that  aaid  deftodants  (naming  them) 
".were  all  nonresidents,  tbat  they  were  nec- 
eeeary  and  proper  parties  defendant  In  the 
cause,  and  that  service  of  summons  could 
not  be  made  on  tbem  except  by  publication 
according  to  law" ;  that  the  preliminary  sur- 
vey and  plat  showed  that  the  proposed  canal 
would  extend  for  a  ccHiBlderable  distance 
through  the  tract  of  land  owned  by  aaid 
defendants,  but,  in  the  final  decree,  establish- 
ing the  drainage  district,  only  87^  acres  of 
the  land  was  Included  in  the  district,  and  the 
Judgment  determining  the  question  of  the 
boieflts  and  burdens  is  referred  to  In  the  re- 
port as  modified  and  dianged  in  the  final  de- 
cree^ Plaintiff,  having  by  proper  deed  ac- 
quired the  tlUe  of  these  hdis  of  O.  W.  Gran- 
dy, sues  for  the  damages  caused  by  cutting 
the  canal  through  that  pwtion  of  his  land 
not  included  In  the  drainage  district,  and 
in  our  opinion  his  recovery  An-  such  damage 
must  be  sustained. 

[1,  t]  The  authorities  seem  to  be  decisive 
that  under  our  statute  as  now  framed,  the 
allegattim  Uiat  a  defendant  cannot  be  found 
in  the  state  after  dilU^t  search  is  an  easoi- 
tial  averment  to  a  valid  service  ot  original 
ivoeess  by  pubUcatkm.  x>avls  t.  Davis,  102 
B.  S.  270,  at  Oie  present  tenn.  But,  If  it  be 
conceded  that  the  affidavit  In  the  presoit  in- 
stance emtalns  averments  that  are  the  full 
equivaloit  of  terms  referred  to,  and  that  the 
liolders  of  plaintUFs  title  liave  been  made 
parties,  it  Is  held  in  this  Jurisdiction  that 
these  drainage  districts,  established  under 
flie  ivoviaions  of  our  present  statutes,  are 
liable  for  wrongs  and  torts  committed  on. 


the  property  of  adjoining  proprietors  whose 
lands  are  not  embraced  In  the  district 
While  they  may  have  certain  municipal  pow- 
ers bestowed  npon  them,  the  better  to  carry 
out  their  purpose,  being  organized  primarily 
for  the  benefit  of  Individual  owners,  they 
are  not  regarded  as  municipal  corporations 
In  the  constitutional  sense  of  the  term,  nor 
protected  as  goveram«ital  agencies  from 
suits  by  individuals,  except  when  the  eame 
may  be  authorized  by  law.  They  are  classed 
rather  with  railroads  and  other  quasi  pub- 
lic corporations,  and  may  be  held  liable,  aa 
stated,  for  wrongful  invasion  of  the  proprie- 
tary rights  of  third  persona.  Leary  v.  Com- 
missioners, 172  N.  C.  25,  89  S.  E.  803;  So. 
Assembly  v.  Palmer,  166  N.  C.  75,  82  S.  B.  18 ; 
Commissioners  v.  Webb,  160  N.  C.  594,  76  S. 
E.  652;  Powell  V.  Ballroad,  at  the  present 
term,  100  S.  E.  4^;  Bradbury  v.  Drainage 
District,  236  IlL  86,  86  N.  E.  163, 19  L.  B.  A. 
(N.  S.)  991,  15  Ann.  Cas.  904;  Bunting  v. 
Drainage  District,  99  Neb.  848,  157  N.  W. 
1028;  I*  B.  A.  1918B.  1004;  Peck  v.  Chicago, 
270  III.  34,  110  N.  E.  414.  Speaking  to  the 
question  In  Leary's  Case,  and  In  answer  to 
the  position  taken  by  defendants  that  they 
were  liable  neither  as  a  board  nor  as  Indi- 
viduals, Chief  Justice  Clartc  said : 

"We  think  they  are  liable  in  both  capadtles. 
It  ia  true  that  the  drainage  district  la  a  qnaei- 
public  corporation  (Sanderlln  v.  Luken,  152  N. 
C,  738  [68  S.  E.  225];  Drainage  Commission- 
ers V.  Farm  Association,  165  N.  O.  697  [81  8. 
E.  947,  Ann.  Cas.  1915C,  40]).  but  it  Is  not  a 
governmental  agency,  and  occupies  the  same 
relative  position  as  a  railroad  company  or.<rther 
BimUar  quasi  public  corporation  created  for 
private  benefit,  but  oidowed  widi  the  ri|^t  of 
eminent  domain  and  other  publle  fonctionB  hy 
reason  of  the  pnUic  benefit" 

[S,  4]  In  oar  opinion,  plaintiflrs  cause  comes 
within  the  principle,  and  on  the  facts  pre- 
saited  and  the  pleadings  as  now  framed 
be  has  rightfully  recovered  for  the  trespass 
upon  his  la4d  outside  of  the  drainage  dis- 
trict Although  the  preliminary  survey  show- 
ed that  the  canal  would  go  through  this  out- 
side land  or  a  good  part  of  It,  and  the  re- 
port declared  that  "no  one  would  be  dam- 
aged by  the  proposed  improvement"  the  final 
Judgmoit  restricted  and  modified  this  survey 
and  plat,  and  restrteted  the  boundaries  of 
the  district  to  37^  acres,  and  this  Judgment 
only  purported  to  detenidne  fba  qnestltn  of 
boiefits  and  burdens  as  to  land  within  the 
district  as  estabUshed  and  not  otherwise. 
Plaintiff  thnefore  has  had  no  adjudication 
of  his  right  to  dam^es  as  to  this  outside 
land,  and  no  provision  is  made  or  opportani- 
ty  given  for  the  assertion  of  a  dalui  at  his 
instance  till  his  property  was  invaded  and 
the  injury  suffered.  True,  in  section  7  of 
the  statute^  iwwviaifm  is  made  for  condema- 
li^  outside  lands  when  the  same  cannot  be 
acquired  by  purehase,  this  to  be  done  by  an- 
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ciliary'  proceedings  In  which 
Is  directly  presented  and  passed  npon,  bu^ 
tbe  record  sbows  no  such  procedure.  On  the 
contrary,  the  commlsstonera,  through  their 
officers  and  agenti^  have  entered  on  this  out- 
lying land  and  cut  the  canal,  shutting  off  ac- 
cess to  certain  timber  thereon  .without  con- 
demning the  same  or  giving  plalntlfl  an 
opportunity  to  be  heard,  as  the  statute  pro- 
rides  and  requires.  This  being  true,  plain- 
tiff, at  his  election,  may,  by  his  action,  re- 
cover for  the  pennanent  damage  done  hUOj 
Mason  T.  Durham,  176  N.  G.  638,  96  S.  B. 

Then  Is  no  error,  and  Judgment  for 
plaintiff  la  afflnned. 
No  ertor. 


(179  N.  O.  ITS) 

BPENOEB  T.  WILLS  et  al.   (No.  10) 

(Sopruna  Oonrt  of  North  Gandina.   Fab.  18, 

1S20L) 

1.  DBAinB  «=»14(4),  39.  82(2)  -  Pabtxbs  XO 

nBAINAOB  FBOCEEDINOS  CONCLUDED  BT  DE- 
TEBlfllfATION  or  COURT  DUBINQ  SUCH  PEO- 
CEEDinaS  AS  TO  ABSESSUEIfTS,  BBIfKVTrS,  AUD 
BUBDEHB. 

parties  to  drainage  proceedings  are  estop- 
ped from  qaestioning,  by  independent  snit,  the 
judgment  astablishing  the  district,  or  the  as- 
eaaameitts  made,  or  bardena  and  benefits  af- 
fecting the  propertr*  wiless  at  the  prtver  time 
and  Jn  the  eonrae  of  the  proceedings  objection 
ia  atuoessfolly  maintained. 

2.  Dbaxns  «s»67— Injubbd  fbopbietob  xim- 

TLED  10  MMAOB  BUSTAIHED  BT  DBFABTUBB 

noK  Fuxa  on  noH  maaemtm  zn  oab- 

Bxino  xhhc  out. 
Tbe  nOe  that  parties  to  drainage  proceed- 
ings are  condnded  by  the  drtermlnatton  in  such 
proceedings  as  to  assessmoits,  benefits,  and 
burdens  did  not  preclude  an  injnred  proprietor, 
within  or  without  district  organized  under 
I>aws  1900,  cc.  509  and  442  and  amendments, 
from  "i*t"fy<Tifag  init  against  contractors  for 
damages  done,  where  there  baa  been  an  unau- 
thorized and  substantial  departure  from  the 
plan  established  by  tbe  decree  and  orders  In 
the  cause,  or  where  the  damage  comi^ained 
of  is  attributable  to  ne^igence  in  carrying  out 
the  proposed  work. 

V 

3.  MuniOIPAI,  GORPOBATIONB  <8=>728~LlABUt 
TOB  DAHAOES  CAUSED  BT  NBOLIOENOE. 

Local  corporations  created  by  request  or 
conaent  of  the  persons  residing  in  tbe  territory 
incorporated,,  and  principally  for  their  benefit, 
although  they  are  clothed  with  powers  of  a 
pnUie  natore,  are  liable  for  damagea  caused 
tv  their  negligence. 

4.  Deaihb  «=»S7— Dbaiitaoe  DIBTBIOT  XOABLB 
rOB    DAUAOES  OATTBBD   BT   BBGIJaEnCB  IN 

ooRsnuonoN  or  wobk. 
A  drainage  district  is  UaUe  for  damages 
cansed  by  its  negUgenee  in  the  oonBtmetion  nt 
Itm  works. 
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the  question  1 5.  Eminent  domain  «=>50— Land  to  be  coic- 

DEUNED  ONLT  WHEBE  NECESBABT  TO  TBX  ZIC- 
FBOVEUENT  FOB  WHICH  IT  19  TAKEN. 
Condemnation  by  right  of  eminent  domain 
is  not  allowed  except  so  far  as  it  is  necessary 
for  the  proper  constmetton  and  use  of  the  im- 
provement for  which  it  is  taken. 

6.  BUXNENT  DOHAIN  «=»243(2)— DAUAOBS  AL- 
LOWED  ZN  CONDEMNATION  PBOCBEDINO  BABS 
rUBTEEB  CLAIUS  TOB  DAUAQES. 

If  the  application  for  condemnation  spec- 
ifies the  desired  taking  and  use  of  certain  real 
estste,  and  shows  that  it  is  necessary  for  the 
improvement  contemplated,  all  damagea  cansed 
br  such  taking,  properly  exercised,  will  be  In- 
cJuded  In  the  damages  allowed  in  such  proceed- 
ings, which  will  be  a  bar  to  any  further  claims 
for  audi  damage. 

7.  Ehxnbkt  DOKAnr  4P)^ttC9  —  Daiuqbb 

AWABDBD  nt  OONDHCHATIOH  PBOOBDZNaB 
nor  A  BAB  TO  BBCOTBBT  lOB  DAKAQBS  OAUB- 
BD  BT  HBGUOBNT  OOABTKUOTIOIT  OT  U- 
FROVEUENT. 

Damagea  caused  by  the  negligent  construc- 
tion of  the  improvement  for  which  land  has 
been  condemned  are  not  contemplated  in  the 
condemnation  proceedings,  and  are  not  barred 
thereby,  since  such  damages  cannot  be  antici- 
pated, and  a  right  of  action  accrues  therefor 
when  the  damage  occurs* 

Appeal  from  Superior  Oonrt;  Hyde  Ooon- 
ty;  Lyon,  Judge, 

Action  by  S.  H.  Spencer  against  A.  V. 
Wills  and  others.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

The  actlott  la  to  reeover  damages  tot  al- 
lesed  negligence  fit  defendant  in  cutting  a 
spillway  in  the  aide  of  canal,  wherry  a 
large  amount  of  water  was  thrown  in  and 
upon  the  lands  of  plaintiff,  causing  substan- 
tial injury  to  said  land.  There  was  denial 
of  liaUllt?  by  defendant,  and  on  isauea  sub- 
mitted the  Jury  rendered  the  following  ver- 
dict: 

"(1)  Were  the  plaintifFs'  lands  and  crops  dam- 
aged by  reason  of  the  ne^gent  construction 
of  the  spillway  by  the  defendants  as  alleged? 
Answer:  Tea. 

"(2)  What  damage  has  the  plaintiff  snstsined 
to  their  crops  of  1915?   Answer:  $241.00. 

"(3)  What  permanent  damage  has  the  plain- 
tiff sustained  to  lands?    Answer:  fl.lOO.OO. 

"(4)  Are  tbe  plaintiffs  estopped  In  this  ac- 
tion?  Answer:  No— answered  by  the  court.** 

Judgment  on  the  verdict  for  plaintiff,  and 
def^dant  excepted  and  appealed. 

H.  O.  C(Hmor,  Jr.,  <ft  Wilson,  for  appellant. 
Thos.  S.  Ix>ng  and  Spencer  &  Spencer,  all 
of  Swan  Quarter,  and  Daniel  &  Carter,  for 
appellee. 

HOKE,  J.  Hi  ere  are  facts  In  evidence  on 
the  part  of  plaintiff  tending  to  show  that 
Mattamuskeet  drainage  district  has  been 
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established  pursuant  to  tbe  statutes  regulat- 
ing the  subject,  Laws  1008,  c.  500,  and 
dmpter  442  and  amendments  thereto,  and  In 
1S16  defendants,  as  contractors  under  the  au- 
thorities of  said  district,  were  engaged  In 
cutting  East  main  canal,  leading  from  the 
labe  to  East  swamp,  a  distance  of  a  mile  or 
more,  plaintiff  being  a  resident  of  tbe  dia* 
trlct,  and  his  land  lying  just  south  of  the 
canal  That  the  work  was  being  done  with  a 
floating  dredge  .which  operated  in  the  canal, 
and  requiring  from  4  to  6  feet  of  water  there- 
in to  make  it  work  properly;  that  after  the 
defoidants  had  cut  through  plalntitTs  land 
and  some  distance  towards  the  swamp,  A 
dam  was  built  In  the  canal  between  the 
dredge  and  the  lake,  in  order  to  hold  the  nec- 
essary  amount  ot  water,  and,  the  work  hav- 
ing proceeded  to  the  boundary  and  on  to 
tbe  East  swamp,  owing  to  tbe  excesslTe  rain- 
fall at  the  time,  the  canal  was  flooded  with 
too  much  water,  and  it  became  necessary  to 
relieve  tbe  pressure  by  letting  out  a  portion 
«f  tbe  water;  that  to  do  this  a  spillway  .was 
cat  in  the  side  of  the  canal,  above  the  dam,  4 
to  6  feet  wide  and  18  Inches  to  2  feet  deep,  and 
extended  by  a  ditch  200  to  300  feet  into  lands 
of  plaintiff  as  far  as  a  certain  road  thereon, 
known  as  Quaker  road;  that  this  A\ttb,  an 
«xtcn8ion  ot  the  airfllway,  at  some  little  ^s- 
tance  from  tbe  canal,  cut  Ouooiflk  a  ridge  or 
elevation  that  bad  afforded  some  protection 
to  the  arable  portion  of  plaintiff's  land,  and 
was  stopped  at  the  road  without  any  outlet, 
and  tbrou|3i  sail  spillway  and  drain  large 
qnantlttes  of -water  from  East  swamp  and 
adjacent  territory  was  thrown  In  and  upon 
plalntifl's  lands,  destroying  Ibe  crops  for  tbe 
■corrent  year,  souring  tbe  land,  both  coltivat- 
«d  and  woodland,  so  as  to  cause  substantial 
and  permanent  damage  to  samft,  It  was  far- 
ther In  evidence,  both  from  witnesses  at 
plalntlfl  and  the  deftais^  tbat  the  jrater 
flowing  ovt  of  the  spillway,  wiOi  10  w  11 
bours*  work  by  proper  dltdies,  could  have 
been  carried  back  Into  the  canal  below  the 
dam,  and  thus  prevented  from,  affecting 
plaintUPs  land  to  any  at^redable  extent 
niere  was  evidence  on  part  ot  defendant 
tending  to  show  that  tbe  water  let  out  of 
this  spillway  could  not  have  Injured  plain- 
tiff's land,  but  tbe  damage  complained  of  was 
caused  by  tbe  azoessive  rains  upon  said  land 
and  the  rise  of  waters  In  the  lake,  so  that 
plaintiff's  land  was  deprived  of  its  usual  and 
proper  drainage.  It  was  furtiter  shown  that, 
while  this  spillway  was  no  part  of  the  plan 
of  drainage  as  set  fortii  in  the  surveys,  plats, 
etc.,  it  was  made  to  relieve  the  canal  of  the 
excess  of  water  with  the  knowledge  and  ap- 
proval of  commissioners  that  defendants  in- 
tended to  cut  a  spillway  for  the  purpose  in- 
dicated, and  these  commissioners  had  after- 
wards accepted  this  canal  and  other  depend- 
ent portions  of  the  woA  without  objection  as 
to  the  was  the  canal  bad  been  reeved. 


Uptm  this,  tbe  evidence  cblefly  relevsnt 
and  snflBdently  full  to  afford  a  pnvw  appr» 
henslon  of  tbe  questions  presented,  tbe  Jury, 
accqptlng  plaintiff's  version  ot  file  matter, 
has  found  that  tbe  plaintiff's  lands  were  In- 
jured by  reason  of  tbe  negligent  manner  the 
spillway  was  ccmstructed,  and  on  such  find- 
ing we  are  of  opinion  that  his  recovery  tor 
the  damage  suffered  has  been  property 
awarded.  In  Sawyer  v.  Camden  Run  Drain- 
age District,  102  8.  B.  273,  a  case  at  the  pres- 
ent term,  we  have  held  that  these  districts, 
organized  under  otir  law  applicable  to  the 
subject,  are  not  to  be  considered  as  govdm- 
mental  agencies  to  the  extent  that  they  are 
protected  from  civil  actions,  except  where  au- 
thorized by  statute,  but  are  more  properly 
classed  with  railroads  and  other  Quati  imb- 
llc  corporations  of  like  kind,  and  ordinarily 
liable  for  their  torts  and  wrongs,  citing 
Leary  v.  Commissioners,  172  N.  0.  89  S. 
E.  803,  and  other  authorities;  the  Leary  Case 
holding  further  that,  In  proper  instances, 
both  the  company  and  Its  partic^iatlng  of- 
fleers  and  agents  perinnally  may  be  sued« 
It  is  contended  for  tbe  defendants  that  the 
principles  of  the  Leary  dedsion  and  others 
of  like  kind  do  not  apply  here  because.  In 
that  case^  tbe  Injured  claimant  was  an  out- 
sider, whereas  in  the  present  case  be  Is  a 
party  to  the  proceedings,  and  coocluded  by 
the  orders  and  decrees  in  the  case  and  as  to 
the  voxk  done  puiSoant  to  the  same. 

[1]  In  various  decisions  appertabilng  to 
the  subject,  we  have  bdd  that  parties  to  pro- 
ceedings of  this  character  and  In  reteroioe 
to  their  lands  situate  within  tbe  district  are 
estoroed  from  questioning  by  Independent 
suit  tbe  judgment  establishing  tbe  district 
or  tbe  validly  and  amount  of  tbe  assess- 
ments made  In  the  cause  or  the  matter  of 
burdens  and  benefits  affecUng  the  prc^iertr- 
Tbeao  and  otber  like  mlings  must  be  chal- 
lenged at  tbe  prt^r  time  and  In  Qie  course 
of  the  proceedings,  and,  unless  objecUon  Is 
successfully  maintained,  tbe  parties  are  con- 
cluded. Cravffli  V.  Commissioners,  170  N.  O. 
631,  97  8.  B.  470;  Lumber  Go.  T.  Commis- 
sioners, 174  N.  a  647,  M  &  a  467;  Oriflln 
V.  Commissioners,  189  N.  fX  6ffi,  86  S.  E. 
575;  Newby  v.  Drainage  district,  163  N.  C 
24.  79  S.  E.l!66;  Shelton  v.  Whlte^  163  N.  O. 
90.  79  S.  B.  427. 

[2]  But  tbe  prlndide  does  not  apply  nor 
operate  to  prevent  an  Injured  proprietor 
within  or  without  tbe  dlatri<^  frcun  maintain- 
ing suit  to  recover  for  the  damages  done, 
where  there  has  been  an  nnauthorlzed  and 
substantial  departure  from  the  scheme  and 
plan  established  by  the  decrees  and  orders 
in  the  cause,  nor  where  the  damage  OHnplain- 
ed  of  is  attributable  to  the  negligence  of  tbe 
company  or  Its  ofBcers  or  agents  In  carry- 
ing out  the  proposed  .work.  It  is  impossible 
to  anticipate  or  make  adequate  provlsloD 
against  damages  arising  from  these  sources. 
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and  they  are  not  Omefora  vmallr  considei^ 
ed  as  being  ^thln  the  scope  and  porriew  of 
tbe  snlt.  Here,  as  In  case  of  condemnation 
proceedings,  the  burdras  and  benefits  aro 
considered  and  passed  upon,  and  tbe  dam-, 
ages  determined  on  tbe  theory  tbat  ttx  work 
sliall  be  done  snbstantlaUy  as  planned  and 
with  reasonable  care,  and,  If  there  is  breach 
of  dnt7  In  these  respects,  causing  damage, 
the  Injured  pr(^rietor  can  assert  his  daim 
by  independent  suit.  Assuredly  so  miless 
the  law  shoold  make  adequate  provision 
therefor  by  appropriate  proceedings  In  the 
cause.  In  Lumber  Co.  t.  Drainage  Com- 
missioners, 174  N.  G.  647,  94  S.  B.  457,  de- 
cided Intimation  Is  given  that  an  action 
would  He  by  an  injured  proprietor  within 
the  district  for  dbmages  caused  by  negligence 
In  carrying  out  the  work,  and  such  right  Is 
directly  upheld  In  Bunting  t.  Drainage  Dis- 
trict, 99  Keb.  843,  157  N.  W.  1028,  L.  R.  A- 
1918B,  1004. 

[3-7]  Tbe  correct  doctrine  on  this  subject 
Is  very  well  stated  In  the  digest  of  that 
well-considered  decision  by  Sedgwick,  Judge, 
appearing  in  L.  B.  A.  -IdlSB,  1004,  1006,  as 
follows : 

"(1)  Local  corporatlona  created  by  reqneat 
or  consent  of  the  persons  rending  in  the 
territory  incorporated,  and  principally  for  their 
benefit,  although  tbey  are  clothed  with  powers 
of  a  public  nature,  are  liable  for  damages  caus- 
ed by  their  negligence.  *  . 

"09  A  drainage  district  organlxed  and  act- 
ing under  Rev.  Stat  1913,  article  5,  c.  19,  is 
liable  for  damages  caused  by  its  negligence  in 
the  construction  of  ita  works. 

"(3)  Condemnation  by  right  of  eminent  do- 
main is  not  allowed,  except  bo  far  as  It  Is  nec- 
essary for  the  proper  constmction  and  use  of 
the  improrement  for  which  it  is  taken. 

"(4)  If  tbe  applicati<m  for  condemnation  spec- 
ifies the  de^ed  taUng  and  use  of  certain  real 
estate,  and  shows  that  it  Is  necessary  for  tbe 
improvement  contemplated,  all  damages  caused 
by  such  taking,  properly  exercised,  will  be  In- 
cluded in  the  damages  idlowed  in  such  proceed- 
ings, which  will  be  a  bar  to  any  further  claims 
for  such  damage. 

**(5)  In  such  case  damages  caused  by  the 
negligent  conBtmction  of  the  ImproTement  are 
not  contemplated  in  the  condemnation  proceed- 
ings, and  are  not  barred  thereby. 

"(Q  Damages  caused  unnecessary  nsgU- 
gence  and  improper  construction  of  the  fan- 
prarement  cannot  be  antidpatad,  and  a  right 
oi  action  aoctnta  tberefor  whan  the  damage 
oocois." 

The  genera]  principle  has  been  approTOd 
and  applied  with  us  in  actlom  for  damages 
canaed  by  change  In  the  grade  of  streets. 
Ordinarily  such  damages  are  supposed  to 
bare  been  allowed  for  in  tbe  original  dedi- 
cation, but  the  position  does  not  prevail  as 
a  protectimi  against  negligence  In  doing  the 
work  (Harper  v.  Lenoir,  162  N.  a  728,  68  S. 
B.  228,  Citing  Mearea  r.  Wilmington.  81  N.  O. 


78,  49  An.  Vet.  412,  and  otbw  cases),  and  so. 
In  land  condemned  tor  railroad  purposes,  tbe 
damages  naturally  incident  to  the  construe 
tbn  of  tbe  road,  carried  ont  according  to  the 
survey  and  plana,  etc,  are  covered  by  the 
original  award,  but  for  injuries  caused  by 
nee^gence  tn  constmcticni  or  maintenance 
of  such  [daces  recovery  nuy  be  had.  Duval 
V.  AUantlc  Goast  Une  R.  Co.,  161  0.  448, 
77  S.  E.  8S1,  and  cases  dted.  We  were  re- 
ferred bj  counsel  to  McGlllls  et  aL  v.  WUUs, 
39  III.  App.  311,  as  a  dedalon  against  plain- 
tiflTs  right  to  leeover  In  this  instance,  but  In 
our  opinion  tbat  case  is  not  an  authority  for 
his  position.  In  so  far  as  U  recognises  the 
prlndple  that  these  drainage  districts  are 
governmental  agents,  and  so  protected  from 
ordinary  civil  suits,  tiie  case  Is  not.  as  we 
have  seen.  In  accord  with  our  own  dedtions 
on  the  subject,  and  In  that  respect  it  seems 
to  be  eutirely  Inconsistent  with  subsequent 
decisions  of  the  Illinois  Court  of  Appeals, 
notably  Bradbury  at  al.  v.  Vandalia  Levee 
&  Drainage  District,  296  UL  86,  86  N.  II.  163. 
10  L.  R  A  (N.  S.)  901, 16  Ann.  Caa  004.  and 
In  which  It  ts  held,  as  here,  tliat  these  draln- 
age  districts  are  bnt  quasi  public  corpora- 
tions, and  liable  for  their  torts  and  wrongs 
at  the  snlt  ot  an  Injured  proprietor.  As  a 
matter  ot  fact,  however,  the  contractors  and 
officers  and  agents  were  rdieved  of  Ability 
in  the  case  r«fa:red  to  because  they  were  do- 
ing the  work  as  plsnned,  and  In  the  neces- 
sary and  pr4^r  manner,  and  no  question  of 
n^llgence  was  presented. 

On  careful  consideration,  we  find  no  error 
in  the  record,  and  the  Judgment  for  plaintiff 
is  afflriiied. 

Mo  error.  . 


BTATB  T.  FERBT  et  al. 


(179  N.  C.  71«) 

(No.  91.) 


(Supreme  Court  of  North  Carolina.    Feb.  25. 
1920.) 

iNTOXXOATINe  UQUMB  ^S»236(lO)— BVinBHCB 
aUSTAINIKQ  VKBDIOT  OF  Oirn.TT  09  XLUOZT 

In  a  prosecution  Cor  illegally  manufacturing 
intoxicating  liquor,  evidence  AcM  sufficient  to 
warrant  the  submission  of  the  guilt  or  innecenoe 
of  accused  to  the  jury  and  to  sustain  a  verdict 
of  guUty. 


Court,  Qiatham 


Appeal  from  Superior 
County ;  Connor,  j'ndge. 

W.  B.  Perry  and  another  were  convicted  of 
manufacturing  Intoxicating  liquor  and  aiding 
and  abetting  the  same,  and  tbcty  appeaL  No 
error. 

W.  P.  Horton  and  A  0.  Bay,  boOl  of  Pltta- 
boro,  for  appellants, 

Jas.  S.  Manning,  Atty.  Oen.,  and  Frank 
Nash,  AssL  Atty.  (3en.,  for  tbe  State. 
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BBOWN,  J.  Tbe  only  error  assigned  is  the 
Judge's  failure  to  give  jadgmeut  as  of  non- 
suit against  th%  atat&  The  erldenoe  Is  as 
follows: 

"Ber.  Qeorge  Perry  testified  tliat  he  Is  now, 
and  was  daring  tfae  month  of  September,  1919, 
the  pastor  of  the  Methodist  Episcopal  Chprch 
at  Bynum,  in  Chatham  county ;  ttiat  for  the  pur* 
pose  of  aiding  in  the  enforcement  of  the  law  pro- 
hibiting the  manafactnre  and  sale  of  intoxicat- 
ing liqaor  he  had  accepted  an  appointment  as 
a  deputy  sheriff  of  Chatham  coanty;  that  on 
the  night  of  the  7th  of  September.  1919,  in 
consequence  of  information  which  came  to  him, 
he  with  five  other  eitisens  of  the  community, 
went  to  a  place  in  the  woods  in  Chatham  coanty, 
where  they  found  several  boxes  of  still  beer, 
which  was  in  proper  state  of  fermentation  for 
being  converted  into  wtiisky ;  that  near  by  they 
discovered  a  furnace,  under  which  were  asbes 
and  coals;  that  there  were  buckets  and  tools  at 
th»  place,  and  around  the  furnace  there  were 
tracks  and  paths,  indicating  that  there  had  been 
several  persons  there ;  that  he  and  the  members 
of  hb  party  concealed  themselves,  and  about 
2  o'dock  in  the  morning  of  September  8th  Mid 
Cooper  and  tlie  defendant  Herbert  Horton  came 
to  the  place  where  the  boxes  of  beer  and  the 
furnace  were,  bringing  with  them  a  whisky 
distillery  which  they  placed  on  the  furnace; 
that  the  said  Cooper  and  defendant  Horton  re- 
mained there  some  time,  both  being  engaged  in 
setting  the  distillery  in  order,  connecting  up  the 
different.parts,  adjusting  the  cap  upon  the  still, 
and  collecting  wood;  that  after  examining  the 
beer  they  both  left;  that  the  witness  and  mem- 
bers of  his  party  remained  in  the  woods,  con- 
cealed, until  some  time  therei^ter,  when  the 
defendants.  Perry  and  Horton,  came  back  to  the 
distillery;  Cooiter  did  not  return  with  them; 
that  both  defendants  began  to  work  about  the 
distillery,  cutting  and  gathering  wood,  and  plac- 
ing same  near  the  furnace;  that  they  inspected 
tlie  beer  from  time  to  time;  that  while  they 
were  thus  engaged  witness  and  members  frf  his 
party  attempted  to  arrest  both  defendants; 
both  defendants,  however,  fled  what  they  saw 
witness  and  his  party  and  escaped." 

The  defendants  set  up  an  alibi.  There  was 
evidence  offered  by  the  state  tending  to  cor- 
roborate the  evidence  of  the  witness  Perry. 
The  learned  counsel  for  the  defendant  very 
earnestly  contend  that  this  evidence  is  not 
Buffldent  to  Justify  the  submission  to  the  Jury 
the  determination  of  the  gnilt  of  the  defend- 
ants in  that  it  fails  to  identify  the  defendants 
or  to  prove  that  they  were  engaged  In  the 
manufacture  of  intoxicating  liquor.  We  have 
listened  to  their  argument  and  weighed  it 
carefully.  It  Is  trne,  as  contended  by  them, 
that  one  who  has  a  mere  Intent  to  commit  a 
crime  is  neither  guilty  of  the  crime  Intended, 
nor  any  other  crime.  But  the  testimony  in 
this  case  offered  for  the  state  tends  to  prove 
something  more.  It  does  not  necessarily  con- 
vict the  defendants  of  the  manufacture  of 
intoxicating  liquor,  but  all  the  circumstances, 
takoi  as  a  whole,  are  amply  sufficient  to  go  to 
the  Jury  to  be  considered  and  weighed  by 


them  in  determining  the  guilt  or  innocence  of 
the  defendants.  This  evidence  tends  to  prove 
that  the  witness  Perry,  with  others,  went  to 
a  place  in  the  woods  where  It  was  suspected 
the  illicit  manufacture  of  liquor  was  carried 
on.  They  found  boxes  of  still  beer  in  fermen- 
tation for  conversion  Into  whisky.  Near  by 
they  discovered  a  furnace  under  which  were 
ashes  and  coals;  all  the  Implements  neces- 
sary for  the  distillation  of  liquor  were  pres- 
ent Arouud  the  furnace  were  tracks  and 
paths  -  indicating  that  several  persons  bad 
been  there.  The  witness  Perry  and  others 
with  him  concealed  theniselyes  In  the  neigh- 
borhood of  the  still,  and  about  2  o'clocic  in 
the  morning  the  defendants  came  to  the  place 
where  the  beer  and  furnace  were  with  a 
whisky  distillery  which  they  placed  on  the 
furnace. 

It  Is  useless  to  recite  more  of  the  testimony 
of  the  witness.  The  entire  evidence  Is  set 
out  and  speaks  for  itself. 

We  are  all  of  opinion  that  the  learned 
Judge  of  the  superior  court  did  right  In  sub- 
mitting the  guilt  or  innocence  of  the  accused 
to  the  jury.  It  is  not  necessary  for  the  state 
to  prove  directly  that  the  distillery  waa  in 
operatl(»i  at  that  very  moment  The  dr- 
csimstances  in  evidence  are  sottlclMit  to  war- 
rant the  Jury  In  coming  to  the  conclusion  that 
the  def«idant8  were  engaged  In  ttis  business 
of  ilUclt  distilUng. 

No  error. 


(179  N.  C.  24T> 

HUDSON  V.  COZART  «t  al.   (No.  61.) 

(Supreme  Gonrt  of  North  Carolina.   March  8, 
1920) 

1.  Vendob  and  puechabkb  «=»18(3)— Option 
ebld  to  beqmbe  otfeb.  to  ferfobu  and 

TENDER  or  PUBOHASB  FBICB. 

An  option  to  purchase  land  requiring  the 
execution  of  a  deed  on  request  on  a  spedfied 
date  and  payment  of  the  price  on  that  date, 
and  providing  that  it  should  be  void  if  not  ex- 
ercised on  or  before  such  date,  required  an  of- 
fer to  perform  and  a  tender  of  the  purchase 
price  within  the  time  specified  and  at  or  before 
execution  of  the  deed. 

2.  Tenancy  in  ookmon  «=>39— Tenants  wot 
authobtzed  to  make  aguehknts  ob  re- 
ceive honob  on  besalf  ov  othsb  ten- 
ANTS. 

Ordinarily  tenants  In  common  merely  from 
the  relationship  are  not  aathorized  to  make 
agreements  or  receive  notices  substantially  af- 
fecting the  estate  or  interest  of  eai^  other  in 
the  common  property. 

8.  Tenancy  in  comON  ^=s4S  —  Tendeb  to 

PAKr  OF  COTENANTS  JOINING  IN  OPTION 
HELD  TO  UATUBE  CUm  AOAINBT  AIX. 

Where  an  opUon  for  the  purchase  of  prop- 
erty given  by  the  five  tenants  in  common  there- 
in required  the  optionee  as  a  part  of  the  con' 
aideration  to  erect  thereon  a  tobacco  nixjiag 
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plant,  thus  necearitatlng  bb  holding  title  to  the 
entire  property,  eadi  tenant  was  the  a^ent  for 
the  others  for  the  purposes  of  a  tender  hj  the 
optionee,  and  a  tender  of  the  purchase  price  to 
two  of  them  matured  the  opttoilee's  claim  as 
to  an. 

4.  SPKOxnO  FBRFOBUANOI  «=s>121(ll)  —  0p< 
nONKI  NOT  SimTUD  TO  BPEOXFIO  FESTOBIC- 
AHCS    WITHOUT    OFnUHe    AVD  FBOTIIIO 

bbadhtess  and   wiixivairias  to  kbeot 

PUNT  AJB  AQBEED. 

Where  an  option  for  the  purchase  of  land 
required  the  optionee  to  pay  a  specified  price 
and  build  oq  the  land  a  tobacco  redrying  plant, 
the  building  of  sncb  plaot,  though  to  be  done 
after  execntibn  of  the  deed,  was  a  part  of  the 
Gonaidention,  and  the  optionee  coidd  not  have 
specific  performance  withont  aTcrring  and 
showing  readiness  and  willlngneH  to  eany  out 
this  part  of  the  contract. 

Ik  Snczno  nnoBKAHOB  «s»iO(l)  —  Reuxf 

HOT  TO  BE  aRAHTSD  AB  TO  BOHa  TBNAHT8  IN 
COHHOR  WHSn  ACTION  HAD  BOK  DIBMUB- 
BD  AS  TO  OXBSBS. 

Where  an  optionee  for  the  pnrdiaae  of  land 
granted  by  a  namber  of  f»-ownerB  required  the 
optionee  as  part  of  the  consideration  to  boild  a 
tobacco  redrying  plant  on  the  land,  the  con- 
tract was  IndiTisible,  and  spei^c  performance 
might  not  be  enforced  partially  nor  as  to  sep- 
arate provisions,  and  could  not  be  granted  as 
to  some  of  the  tenants  in  common  where  the 
sidt  bad  been  dfsmissed  as  to  others. 

0.  SPIOmd  PEBFOSHANOE  «5>101— OPTIOnOBS 

by  befu8ino  to  convey  did  not  waive 
optionee's  aobbement  to  bbeot  punt  on 

lAND. 

Where  an  option  for  the  purchase  of  land 
required  the  optionee  as  a  part  of  the  consid- 
eration to  erect  a  tobacco  redrying  plant  in 
time  for  the  tobacco  niarket  of  IMG,  the  re- 
fusal of  tJie  optiottors  to  ocmrej  did  not  waive 
the  erection  of  such  plant,  thou^  they  Uiere* 
by  waived      reqidrement  as  to  time. 

AiHieal  from  SuperlOT  Oourt,  Wllsca  Coun- 
ty; Devln,  Judge. 

Action  by  W.  O.  Hudson  against  U.  H. 
Gozart,  W.  P.  Anderson,  and  others.  From 
a  Judgment  for  plaintiff,  the  defendants 
named  appeal.  Beversed,  and  action  dis- 
missed as  to  such  defendants. 

The  action  Is  to  enfwce  Oie  spedfle  per- 
formance of  a  contract  to  convey  a  parcel 
or  lot  of  land  In  the  city  of  Wilson,  pursuant 
to  an  option  to  purdiase  the  same^  contained 
in  a  written  agreement  executed  by  detend- 
anto  to  the  plalntUT. 

On  the  hearing  it  was  admitted  that  the 
said  lot  was  owned  by  the  five  named  de- 
fendants, the  Interest  being  as  follows:  One- 
tbird  by  8.  W.  Smith;  one-third  by  W.  P. 
Anderscm ;  (Mie^sixth  by  U.  H.  Cozart ;  and 
(ne-tw^fth  each  by  Sagles  and  Oarr.  It 
further  appeared  that  the  defendants  had 
executed  the  written  agreemmt,  and  that  no 
deed  fbrfbe lot  had  been  nMid&  OSiedefend- 


ant  S.  W.  Smith  made  no  answer  to  the  oom- 
plaint  of  plaintUI^  duly  verlfled,  and  the  btU 
was  token  pro  coofesso  as  to  him.  Tbe  four 
other  defendants  bavins  joined  Uvae,  there 
being  DO  evidoue  of  a  personal  tender  of  the 
purchase  price  within  the  time  required  by 
the  option  on  defeadante  Botfee  and  Oarr, 
the  action,  <m  motion,  was  dlamlsaed  as  to 
these  defendants,  and.  Issues  having  been 
submitted  as  to  the  liability  of  D.  H.  Cosart 
and  W.  P.  Anderson*  the  jury  rendered  vei^ 
diet  as  fellows: 

"(1)  Sid  the  defendants  execute  and  deliver 
the  contract  as  alleged  In  the  complaint?  An- 
swer: Tes. 

Was  the  plalntifr  at  all  times  ready,  able, 
and  willing  to  comply  with  the  provisions  of  the 
contract?    Answer;  Yes. 

"(3)  Did  the  plaintiff  tender  performance  of 
the  contract  prior  to  March  16^  1916,  to  the 
defendants  Cosart  and  Anderson?  Answer: 
Yes." 

Judgment  for  epedflo  perfcvmanee  as  to 
these  defendants,  and.  It  appearing  tbat  said 
detendanta  are  married  men  and  that  fbiAT 
wives  had  not  signed  tbe  written  agreement 
conferring  the  option,  the  decree  provided 
for  a  proportionate  abatement  of  tbe  pur^ 
(Hiase  price  unless  the  Mves  of  said  defend- 
ants should  voluntarily  Jcdn  In  the  executi(»i 
of  the  deeds  for  the  property.  Defendants 
Anderson  and  Oosart,  having  duly  excepted, 
appealed. 

H,  Q,  Connor,  Jr.,  and  Wm.  A.  Lucas,  both 
of  Wllstm,  for  aK>ellant8. 

F.  S.  Sprulll.  oC  Rocfcy  Mount,  and  W.  A. 
Flndi,  of  Wilson,  for  appellee^ 

HOKE,  J.  On  the  trial  it  appeared  that 
the  five  defendants  named,  owning  a  lot  In 
the  dty  of  Wilson,  on  the  Slst  of  January, 
1916,  entered  Into  a  written  agreement,  under 
seal,  conferring  on  the  plalntlir  an  optim  to 
buy  the  designated  parcel  of  land ;  the  por- 
tions of  the  agreement  more  directly  rdevant 
to  the  inquiry  being  as  follows: 

"And  the  said  parties  of  the  first  part,  plain- 
tiffs, hereby  contract  and  agree  to  execute  and 
deliver  to  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  at  or  upon  his  request,  on 
the  15th  day  of  March,  1016,  a  good  and  suffi- 
dent  deed  for  the  said  tracts  or  parcels  of 
land  described  above,  with  full  covenants  and 
warranty:  Provided  and  upon  condition  nev* 
ertheless  that  tbe  said  party  of  the  second  part 
Shan  well  and  truly  pay  to  the  parties  of  the 
first  part,  their  heirs  and  assigns,  in  cash,  the 
sum  of  (6,000  on  the  said  day  of  March,  1916, 
in  good  and  lawful  money,  and  being  in  full 
payment  as  tbe  entire  pun^se  money  for 
aforesaid  described  lots  or  parcels  of  land  to* 
gether  with  all  appurtenances  now  ntoato  on 
same. 

"It  is  understood  and  agreed  by  the  parties 
to  these  presents  that  said  sale  is  to  be  made  at 
the  option  of  the  sedd  party  of  tbe  second  part 
and  to  be  ezerdsed  on  or  before  the  likh  day 


fts9For  other  oases  see 
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of  March,  and  it  is  further  agreed  that, 

in  case  the  said  party  of  the  second  part  does 
not  demand  of  the  parties  of  the  first  part  the 
deeds  herein  provided  for  as  herein  agreed  and 
tender  parment  as  set  forth  above,  on  the  16th 
day  of  March.  1916,  this  agreement  shall  be 
noil  and  void  and  the  parties  of  the  first  part, 
their  heirs  and  ass^s,  shall  be  at  liberty  to 
dispose  of  the  said  lots  or  parcels  of  land  in 
such  a  manner  as  if  this  contract  had  never 
been  made,  and  neither  the  parties  of  the  first 
part  nor  the  party  of  the  second  part  ahall 
haTe  any  daim  whataoerer  on  the  otiier  in  ei- 
ther law  or  equity. 

"It  iM  also  ftirtiier  agreed  by  fliat  party  of 
the  second  part  Uiat  he  will  erect  upon  the 
property  described  above  a  redrying  plant,  said 
plant  to  be  erected  by  the  opening  of  the  to- 
bacco market  in  the  fall  of  t916v  and  at  the 
time  of  delivering  said  deed  or  deeds,  shonld 
this  option  of  parchase  be  exercised  by  the 
party  of  the  second  part,  upon  request  of  the 
parties  of  the  first  part  the  party  of  the  said 
part  ahall  make  such  assurances  in  good  faith 
that  may  be  accepted  by  the  parties  of  the  first 
part  as  to  the  erection  of  the  aforesaid  redry- 
ing plant,  that  the  deed  or  deeds  may  be  prop- 
erly delivered  to  the  part^  of  the  second  part, 
and  the  failure  on  the  part  of  the  party  of  the 
second  part  to  make  unto  the  parties  of  the 
first  part  the  assurances  as  be  reasonably  re- 
quired by  them  as  to  the  use  of  the  aforesaid 
lots  or  parcels  of  land  will  render  this  agree- 
ment null  and  void,  neither  party  having  any  re- 
course at  law  ftr  equity." 

The  plaintiff,  •  witnen  In  his  own  behalf, 
testified  further  on  fhe  iBsoes: 

"That  on  Mardi  14tfa,  one  day  before  the  last 
day  of  the  option,  I  got  a  notary  public,  saw 
Mr.  IT.  H.  Cozart,  one  of  the  defendanto,  on 
the  street,  and  told  him  I  was  ready  to  sign  the 
deed;  told  him  I  had  the  money  ready  in  the 
First  National  Bank.  He  said,  'Wait  and  I  will 
see  Anderson,'  and  refused  to  sign  the  deed. 
I  met  them,  Anderson  and  Cozart,  and  they 
were  talking.  They  were  standing  in  front  of 
the  First  National  Bank,  in  which  I  had  the 
money.  Anderson  said  he  was  not  .going  to 
sign  the  deed.  Mr.  Court  went  Into  tiie  bank 
and  saw  Gol.  Bruton,  I  suppose,  and  refused 
to  tdgn.  I  was  ready,  able,  and  willing  to  pay 
the  money,  and  still  am." 

On  this,  the  only  oral  evidence  offered,  the 
action  having  been  dtsmlBsed  as  to  Ea^ea 
and  Carr,  the  Jury  rendered  a  verdict,  aa 
stated,  against  the  defendants  Cozart  and 
AddereoD,  and  the  court  gave  Judgment  that 
these  defendants  convey  their  interests  on 
payment  of  their  proportion  of  the  purchase 
price,  Bubject  to  abatement  for  their  wives' 
interest  in  the  pH^)erty,  and  a  similar  Judg- 
ment was  entered  against  the  defmdant 
Smith,  who  had  fftiled  to  answer  or  In  any 
way  resist  the  recovery  sought 

[1-3]  From  a  perusal  of  the  agreement  It 
appears  that  this  was  an  option  conferred  up- 
on the  plaintiff  requiring  an  offer  to  perform 
within  the  time,  and  in  this  instance  to  In- 
clude a  tender  of  the  purchase  money  at  or 
before  the  execution  of  the  deed  (lumber  Co. 


V.  W^,  171  N.  a  262.  88  S.  E.  327;  Ward 
T.  Albertson,  166  N.  a  21S,  81  S.  B.  168; 
Winders  t.  Kenan,  161  N.  a  628,  77  8.  E. 
687;  Hardy  v.  Wtard,  160  N.  a  885,  64  8. 
B.  171 ;  Trogden  v.  Williams,  144  N.  a  192, 
66  S.  E.  865,  10  L.  K.  A.  [N.  S.]  867);  and 
lAatntlff  was  also,  If  requested  thereto,  to 
give  aattsfactory  assurance  as  to  a  redrying 
plant  whi<^  he  was  to  build  upon  the  proper- 
ty as  a  part  of  the  consideration.  Ordinarily 
tenants  in  common,  merely  from  that  rela- 
tionship, are  not  authorized  to  make  agree- 
ments or  receive  notices  substantially  af- 
fecting the  estate  or  Interest  of  each  oOier 
in  the  common  property,  but  where,  as  in 
this  Instance,  sudi  tenants  have  entered  Into 
a  Joint  and  binding  agreranent  c<mferrlng 
a  purchase  option  on  a  third  [)erBon,  such 
an  Instrument  will  constitote  one  the  agent 
for  the  other  for  the  purposes  of  a  tender 
which  will  turn  the  agreemoit  Into  a  bilater- 
al contract,  and,  In  our  opinion,  this  is  as- 
suredly true  In  regard  to  an  agreement  ct 
the  kind  presented  here,  vdilcli,  from  Its 
language  and  purport;  clearly  contemplates 
an  Indivisible  extract  to  be  performed  in  its 
entirety.  Not  only  does  this  aniear  from 
(he  Joint  covenant  to  make  title  on  the  part 
of  defendants,  but  also  from  the  ctmsldera- 
tlon  promised  by  the  platntltt,  to  wit,  that 
he  will  pay  f5,000  for  the  property  and  a«ct 
thereon  a  redirlng  plant  In  time  for  the  to- 
bacco season  of  1916,  a  stipulation  whidi 
necessitated  bis  holding  a  title  to  the  entire 
propertj^  In  order  to  its  valid  performance. 
Wright  V.  Kaynor,  160  Mich.  7,  113  N.  W. 
■779;  In  re  Jerlmlah  P.  Boblnson,  40  App. 
Div.  23,  67  N.  Y.  Supp.  602;  Flanlgan  t. 
Seelye.  63  Minn.  23.  66  N.  W.  IIS;  Baker 
&  Bnm,  Adm'rs,  v.  Kellogg  et  al,,  29  Ohio 
St  663 ;  I>etlor  et  al.  T.  HoHand,  67  Ohio  St. 
492.  49  N.  B.  690,  40  li.  B.  A.  266;  Carman 
V.  Fult2,  21  N.  T.  647;  Dydcman  t.  Mayor,  R 
N.  T.  434 ;  Blood  t.  Goodrich,  9  Wend.  (N.  T.) 
68,  24  Am.  Dec  121 ;  Dawson  and  Springer 
T.  Swing,  16  Serg.  &  B,  (Pa.)  371 ;  38  Oyc. 
p.  106;  17  A.  ft  B.  Ehia  (2d  Dd.j  p.  672.  In 
tile  Midi^n  case  supra  time  tnui  a  lease 
by  husband  and  wife,  tenants  In  common, 
with  an  option  to  renew  on  noticei  The  wife 
having  died  leaving  heirs  at  law.  notice  as 
to  renevral  was  served  only  on  the  husband, 
and  the  principal  question  was  whether  the 
heirs  of  the  wife  were  bound.  In  the  origi- 
nal opinion  it  was  held  Uiat  they  were  not 
bound,  applying  the  general  principles  that 
one  tenant  In  common  could  not  ordlnarily 
blnd  the  others,  but  on  reargnment  the  deci- 
sion was  modified  or  changed  in  this  respect, 
and  It  was  held  that  notice  to  the  husband 
was  sufficient  by  reason  of  the  Joint  agree- 
ment on  the  part  ot  lessors.  In  dellverluK 
ttie  prevailing  <q)InIon,  Carpenter,  Judge, 
said: 

The  lessors  "were  Joint  contractors  in  this 
lease.   Jointly  they  agreed  to  renew  It  and  to 
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inaert  In  lald  renewal  an  option  vherebT"  the 
leasee  "might  parcbase  not  tbeir  several,  but 
their  itAnt,  interests.  *  *  •  Between  the 
lesson  there  was  therefore  the  relationship  of 
ioist  contrmcton  «s  well  as  the  rdatlonahip  of 
toiants  in  common.  Allen  [the  lessee]  under 
these  drcwnatances  could  pay  th«  rant  to  ei- 
ther, and  either  of  them  could  discharge  his 
obligation.  'Among  joint  obligees  any  one  may 
receive  satisfaction  for  the  entire  obligation 
and  execute  a  valid  discharge  therefor.  The 
remedy  of  other  joint  obligees  is  against  him, 
and  not  against  the  one  who  has  made  payment 
to  him.'  7  Am.  ft  Bng.  Ene.  Law  (2d  Ed.)  p. 
102. 

"In  sappoH  of  this  text  numerous  suthori- 
tiea  are  dted  whteh  fully  snstaln  It.  Though 
only  one  of  these  two  joint  contractors  refused 
to  convey,  both  would  be  liable  for  damages 
for  they  haye  jointly  agreed  to  convey  the  en- 
tire title.  Blood  v.  Goodrich,  9  Wend.  (N.  T.) 
OS  [24  Am.  Dec  121].  The  principle  underly- 
ing these  dedrions  is,  in  my  judgment,  applica- 
ble to  this  ease  and  compels  us  to  say  that  the 
notice  given  to  defendant  Ansel  of  Allen's  ele^ 
tion  to  roiew  the  leaae  was  binding  upon  Au- 
gusta and  her  estate,  not  because  she  was  a  co* 
traant,  but  becatue  the  was  a.  eocontractor.** 

[4]  fnie  plaintiff,  ttKn,  haTlng  establlsbed 
a  tender  of  the  pardutae  price  within  the 
time  as  to  two  of  these  co^wsoa,  hu  ma- 
tand  Us  dalm  under  tiw  option  as  to  all, 
and  ttie  quesUrai  reeora  aa  bis  ri|^t  to  apedf- 
le  perfbrmanoe  of  Uie  ccntract  as  a  bilateral 
agreemoit  It  is  tiie  rect^^ilsed  prlndide 
that.  In  order  to  rdlef  in  adtons  of  this  «har- 
acCsr,  it  IB  required  that  plaintiff  aball  arer 
and  prore  performance  or  offer  to  perform 
m  a  readiness  and  ablUty  to  carry  oat  the 
otntract  on  his  own  part  In  Pomerc^  Oq. 
Jnrlapnidenoe  (8d  Ed.)  |  1407.  the  podtlflo 
to  stated  as  fellows : 

"She  doctrine  la  fundamental  that  either  of 
tiie  parties  seeUng  a  specific  performance 
against  the  other  mnat  show,  as  a  concHtlon 
precedent  to  Us  obtidning  the  remedy,  that  he 
baa  done  or  offered  to  do,  or  is  then  ready  and 
willing  to  do,  all  the  essential  and  material  acts 
required  of  him  by  the  agreement  at  the  time 
of  commencing  the  suit,  and  also  that  he  Is 
ready  and  willing  to  do  all  such  acts  aa  shall 
be  required  of  hint  In  the  specific  execution  of 
the  ccmtract  according  to  Ita  terma." 

A  almilar  statemrat  on  the  subject  aniean 
In  Pomen^  <mi  Contracts  (Specific  PerfOTm- 
■noe)  2d  Ed.,  |  828,  and*  qpeaUng  farther 
to  the  subject,  ttila  auOior,  In  section  830. 
flays: 

"The  party  seeking  aid  of  the  conrt,  as  actor, 
must  not  only  show  that  he  has  complied  with 
the  tenna  so  fsr  as  they  can  and  ought  to  be 
Gomidied  with  at  Ihe  commencement  of  the 
nift,  be  nuBt  also  show  that  he  is  aUe,  ready, 
and  willing  to  do  those  other  acts  vhldi  the 
o<mtnict  stipulates  for  as  a  part  of  its  spedfi;: 
performance.** 

Nomerous  cases  here  and  elsewhere  show 
this  to  be  a  correct  otatement  ot  the  doctrine 
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(Bird  T.  Bradbum,  127  N.  a  411,  37  S.  B, 
4S8;  MIncey  t.  Foster,  125  N.  O.  Ml,  34 
S.  E.  644;  Bank  of  Golomtda  t.  Hagner,  26 
U.  S.  [1  Pot.]  465,  7  L.  Ed.  219) ;  and.  In  our 
opinion.  Its  proper  application  to  the  facts 
presented  is  against  plaintiff's  rigbt  to  relief 
by  specific  performance.  This,  aa  we  have 
seen,  Is  a  contract  by  whldi  defendants  agree 
to  sell  and  convey  to  plaintiff  the  lot  In  ques- 
tion, and  plaintiff  on  his  part  Is  to  pay  $5,000 
at  or  before  the  execution  of  the  deed  and  to 
build  upon  the  lot  a  redrylng  plant  This, 
while  It  Is  to  be  done  after  the  execution  of 
the  deed,  la  a  pert  of  the  consideration  that 
plaintiff  Is  to  pay  for  the  lot,  and,  under  the 
principle  referred  to  he  Is  required  to  aver 
and  show  that  he  is  ready  and  willing  to 
carry  out  this  part  of  the  contract  also.  Not 
only  is  there  no  avermoit  or  proof  to  this 
effect,  but  a  perusal  of  the  complaint  will 
disclose  that  plaintiff  does  not  Intend  to  com- 
ply with  this  future  of  the  agreement  and 
does  not  consider  that  he  is  any  longer  under 
obll^tion  In  this  respect  Both  In  bis  allega- 
tions and  proof,  therefore,  he  has  failed  to 
show  tliat  be  is  ready  and  willing  to  pezform 
the  stipulatloiis  of  tba  agreement 

Eft]  Again,  BO  fiir  as  tlie  title  is  concerned, 
this  Is  a  contract  IndlTlslble  In  ita  nature 
and  to  be  performed  in  its  aitlrety,  and  spe- 
cific performance  may  not  be  enforced  par> 
tlally  nor  as  to  Its  sepArate  provisions.  This 
position  was  adverted  to  with  apfwoTal  IV 
Assodato  Justice  Oonnn-  tn  TUleiy  r.  land 
Co.,  186  N.  G.  687-643,  48  S.  E.  824.  and  is 
In  accord  with  tlie  authoritative  dedsions 
cm  the  subject  TIllMy  t.  Uind  Go.;  Tel- 
fener  t.  Bubs,  162  D.  8. 170, 16  Snp.  Gt  685, 
40  L  Ed.  930;  Welty  t.  Jacobs,  171  111.  624. 
49K.  B.728,40L.R.A.08;  Baldwin,  Adm'r^ 
T.  FtetCher,  48  Hlcih.  604,  12  N.  W.  873; 
Combs  T.  Little.  4  N.  J.  Eg.  310,  40  Am.  Dec. 
207.  In  the  Mltihlgan  case  supra  the  prin- 
ciple Is  stated  aa  follows: 

"A  bill  win  not  lie  for  the  specific  perform- 
ance of  particular  stipulationa,  to  be  separated 
and  dealt  with  apart  from  the  rest  of  the  con- 
tract, if  they  do  not  *  *  •  appear  by  the 
contract  to  stand  by  them'selves  wholly  unaf- 
fected by  any  others.  A  party  to  a  contract 
who  insists  upon  parts  of  It  must  abide  by  ft 
hi  its  entirety.** 

Under  the  terms  of  this  Instrument,  as  a 
bilateral  agreement,  plaintiff  la  not  to  ac- 
quire title  to  this  property  on  the  payment 
of  $5,000,  but  he  Is  to  pay  this  amount  and 
also  build  on  the  lot  a  redrylni;  plant.  This 
last  Is  aa  much  a  pert  of  the  consideration 
as  the  other,  and.  In  order  to  Its  prc^r  per- 
formance. It  Is  necessary  for  plaintiff  to  have 
the  entire  ownership  of  the  lot  or  to  estab- 
lish a  binding  agreement  by  which  such  own- 
ership may  be  acquired.  On  perusal  of  the 
record.  It  appears  that  the  court  below,  on 
motion,  has  dismissed  tlie  action  as  to  two 
of  the  defendants,  Shgles  and  Can,  This 
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may  have  been  an  erroneous  mlfng  on  the 
part  of  his  honor,  but  it  stands  until  It  Is 
In  some  way  modified  or  reversed,  and  plain- 
tiff has  neither  appealed  nor  excepted.  He 
Is  therefore  no  longer  In  a  position  to  carry 
out  his  part  of  the  contract  nor  pay  the  con- 
sideration promised  by  him. 

[6]  We  are  not  inadvertent  to  the  fact 
that  the  redrylng  plant  was  to  have  been 
built  In  time  for  the  tobacco  market  of  1916. 
This  requirement  as  to  time,  howoTer,  was 
Inserted  for  the  benefit  of  defendants,  which 
could  be  waived  by  them  and  has  been 
waived  by  their  failure  to  execute  the  con- 
veyance, but  the  construction  of  the  redrying 
plant  hafi  not  been  waived  as  a  part  of  the 
consideration  to  be  paid  for  the  prc^rty, 
and  plaintiff,  who  seeks  to  enforce  specific 
performance  of  the  contract,  must,  as  stated, 
allege  and  prove  that  he  is  ready  and  willing 
to  comply  with  its  terms.  This  he  has  failed 
to  do,  and,  In  oar  (pinion,  the  action  must 
be  dismissed  also  as  to  appellants  Cozart 
and  Anderson.  The  defendant  Smith,  hav- 
ing failed  to  answer  or  except,  is  bound  by 
the  judgmmt  and.  must  comply  with  ita 
terms. 

Beveraed.  ^ 

(113  S.  C.  227) 

BUBTON  et  al.  v.  BURTON  et  aL 
(No.  10881.) 

(Snprau  Court  of  SouQl  Carolina.  23, 
1900.) 

1.  OoirvxBnon  #s»l600  —  ^I^aubrubt  di- 

BEOnON  TO  BELL  OOSBTtTOTIBS  OONTBBBIOll 
FBICLUDinGi  FABIITXOIf  BT  BBirXnOXABKB. 

Beneficiaries  of  a  will  entitled  to  share  in 
^oceeds  of  lands  directed  by  the  testatrix  to  be 
sold  cannot  maintain  an  action  for  the  parti- 
tion of  such  land,  for  the  direction  to  sell  the 
lands  and  divide  the  proceeds  amounted  to  a 
coDversioQ,  and  the  beneficiaries  can  only  com- 
pel the  executors  to  sell  the  lands  and  those  in 
possession  to  account  for  the  rents  and  profits. 

2.  W1I.LS  <^=^50,  470,  471— IHSTBUMENT  MUST 
BE  CONBTBUED  AB  A  WHOLE;  EETECT  QIVEN 
TO  ALL  PABTS;  .  OOIfnJOnNa  ntOTIBIOHS 
BECONCILED. 

In  construing  a  will,  it  should  be  considered 
as  a  whole,  and,  if  practicable,  effect  given  to 
every  word  and  clause  of  it,  so  apparently  con- 
flicting provisions  should  be  reconciled,  if  that 
can  be  done  by  any  reasonable  construction. 

8.  Wills  «»634— Gbandchildbbn  oivkn  be- 
quest AS  FULL  SHABB  OF  ESTATE  HELD  NOT 
ENTITLED  TO  SHARE  IN  PBOOEEDS  OF  LANDS. 

Where  testatrix  by  item  9  of  the  will  be- 
queathed to  tiie  children  of  her  deceased  son  $25 
each  "as  their  full  share  of  my  estate,"  and  1^ 
Godldl  directed  that  a  son,  to  whom  by  item 
2  of  the  will  she  had  bequeathed  a  parcel  ctf 
land,  should  be  paid  $50  cash  "as  his  fall  share," 
and  directed  that  such  land  be  sold  and  the 
proceeds  divided  equally  among  the  testatrix's 
other  bdra  named  or  thrir  bodily  heirs,  the  chil- 


dren named  in  Item  9  were  not  entitled  to  share 
in  the  division  of  the  proceeds  of  the  land. 

4.  Wills  <8=»472— Codicil  coNFiBiaNO  will 

EXCBPT  AB  TO  NAHBD  ITEU  HAKES  SUBSE- 
QUENT nXH  THE  X.Ur  BZFBEB8Z0H  OV  YEBEA- 

TOB. 

Where  a  codicil  confirms  the  will  and  all 
its  provisions  except  as  to  item  2  therein,  the 
codicil  is  to  be  treated  as  written  into  the  will, 
and  hmce  Item  9  of  the  original  will  is  to  be 
considered  as  a  later  provision  in  point  of 
p(»itIon,  and  therefore  governs  the  codidl. 

Appeal  from  Common  Pleas  Clrcnit  Oonrt 

of  Saluda  County;  S.  Ww  G.  Shipp,  Judge. 

Action  for  partition  by  Mary  L.  Burton  and 
another  against  Claude  W.  Burton  and  others 
and  Nanme  A.  Burton  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  flrat  named 
appral.  Beversed. 

B.  Lk  A<ft>lll,  of  Leesville,  for  appellants. 

C.  J.  Bamage  and  B.  W.  Croudi,  both  vt 
Saluda,  for  respondents 

HYDBICK,  J.  Plaintiffs  brought  this  ac- 
tlffli  for  partlti<m  of  a  tract  of  land,  alleging 
that  they  are  s^sed  therettf  In  flee  as  tenants 
in  common  with  defdndants,  vnOee  the  will 
of  their  grandmodier,  Mary  8.  Barbm,  and 
denuinded  an  accounting  of  the  rmts  and  prof- 
its and  sale  of  ttie  tract  for  dlvUdon.  De- 
fendants denied  that  plaintUFs  have  any  in- 
terest in  the  land,  and  alleged  that,  according 
to  the  wlU,  th^  are  only  eatitted  to  a  legacgr 
of  125  each. 

The  issnes^arlse  oat  of  the  constroctioD  of 
tlie  will  and  a  codicil  thereta  The  wlU  was 
executed  In  1907  and  the  codlcU  In  1011.  Tes- 
tatrix declared  In  the  preamble  of  her  will 
that  she  made  It  to  prevoit  NMmfiudon  Ime- 
after  in  the  division  of  my  real  estate  ot  about 
COO  acres,"  which  appears  previously  to  have 
been  divided  Into  eight  tracts  of  **aboutr  69 
acres  each.  She  devised  then  el^t  tracts 
— eadi  by  number  and  descriptloa~in  eigbt 
consecutive  Itona  of  her  wHI,  giving  <»e  tract 
to  each  of  seven  children  and  one  to  her  hn» 
band,  Jose^  Burton,  "during  bis  lifetime  and 
at  blB  death  to  be  wcAA,  and  proceeds  to  be 
equally  divided  among  my  children." 

Item  2,  which  is  typical  in  form  of  all  the 
other  devises  to  her  children,  reads: 

"I  hereby  give  and  devise  at  my  death  to  my 
son,  Ije<^y  M.  Burton,  his  heirs  and  assigns, 
tract  No.  2  of  about  60  acres,  bounded  natOk 
by  branch,  east  by  lands  ot  Mrs.  Slomce 
Padgett,  sonth  by  Ocdnmbla  road,  west  bgr  lands 
of  T.  D.  ViUard." 

Item  9  reads: 

"I  hereby  give  and  bequeath  to  llaiy  I.  ^r* 
ton,  Chloe  Burton,  Nannie  A.  Burton  and  Ben- 
jamin Burton,  difldten  of  my  deceased  son,  Ben- 
jamin B.  Burton,  twm^-five  dollars  eadi,  as 
their  full  share  of  my  estote,  to  be  paid  to  eadi 
when  21  years  old  by  my  executor." 
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The  codicil  reads: 

"I.  Mary  S.  Burton,  freeholder  of  the  county 
and  state  aforesaid,  do  hereby  make  and  de- 
clare this  to  be  my  first  codicil  in  which  I  here- 
by confirm  this  my  last  will  herein  contained, 
excepting  Item  2,  in  place  of  which  I  now  aub- 
rtitute  the  following:  In  Uen  of  the  aforesaid 
tract  No,  2,  I  hereby  give  and  derlae  to  my 
wm  Lecky  M.  Burton,  or  Ua  bodily  heira,  the 
•urn  of  fifty  d<dlars,  to  he  paid  in  cash  to  him 
or  to  hia  heira  at  my  death,  aa  his  full  and  just 
proportional  part  of  my  estate.  And  I  further 
will  that  the  aaid  tract  No.  2  shall  then  be 
sold  at  public  outcry  to  the  highest  bidder  and 
that  the  proceeds  of  said  sale  shall  be  divided 
equally  among  my  other  heira  herein  named, 
or  their  bodUy  heira." 


The  clrcalt  court  held  that  the  grandchil- 
dren mentioned  in  item  9  (two  oi  whom  are 
the  plaintlffB  and  the  other  two  are  defend- 
ants) were  let  Into  the  dlvi^on  of  the  pro- 
ceeds of  tract  No.  2  by  the  last  sent^ice  of  the 
codicil,  that  is,  that  they  are  members  of  the 
class  there  described  as  "my  other  heirs  here- 
in named,"  and  hence  that  they  should  share 
per  capita  with  the  other  heirs  named  in  the 
will.  Accordingly  the  conrt  referred  the  oth- 
er issues,  presumably  the  acconndxig  for  the 
reaits  and  profits,  as  that  was  the  only  other 
issue  made  by  the  pleadings,  to  the  master. 
The  d^endants  (except  the  two  grandchil- 
dren) appealed. 

[1  ]  £>Ten  if  that  constmction  could  be  sus- 
tained, the  plaintiffs  would  have  no  cause  of 
action  for  partition  and  account  for  rents  and 
profits.  No  Interest  in  the  land  was  devised 
to  thcon,  or  any  of  the  parties,  but  testatrix 
directed  that  it  be  sold  and  the  proceeds  di- 
vided, which  was  tantamount  to  a  conversion 
of  the  land  Into  money;  and,  therefore,  If 
plalntUts  had  any  cause  of  action  at  all,  it 
was  against  the  executors  of  the  will  (who 
are  not  parties  to  this  action)  to  require  them 
to  sell  the  land  and  divide  the  proceeds  ac- 
cording to  the  will  Mattison  v.  Stone,  90 
S.  0. 146,  72  S.  E.  991.  In  such  an  action,  the 
executors,  or  other  parties  who  have  received 
the  rents  and  profits,  may  be  required  to  ac- 
count for  them. 

[2,  t]  But  we  think  the  constructiun  of  the 
will  was  erroneous,  chiefly  because  it  gives 
no  effect  whatever  to  the  words  found  in  item 
9,  wherein  testatrix  gives  these  grandchildren 
?25  each,  "as  thetr  full  share  of  my  estate." 
By  the  express  language  of  the  codicil,  the 
■will,  as  previously  written,  was  confirmed, 
except  only  as  to  Item  2,  and  testatrix  says 
that  the  subsequent  provisions  of  the  codldl 
are  to  be  substituted  In  lieu  of  item  2. 

Now,  let  us  do  as  directed,  strike  out  item 
2  and  substitute  In  place  of  it  the  provt^ons 
of  the  codldl,  and  we  have  a  gift  of  ^0  to  the 
son  Lecky,  "as  his  full  and  just  proportional 
part  of  my  estate,"  and  the  provision  that 
tract  No.  2  which  she  had  previously  Intend- 
ed to  give  him,  be  sold  and  the  proceeds  di- 
vided equally  among  "my  other  heirs  herein 
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named";  and  also  we  have  Item  9  remaining 
just  as  It  was  before,  with  the  gift  of  $25 
to  each  of  the  grandchildren  named  "as  their 
full  share  of  my  estate," 

In  construing  any  instrument,  it  must  be 
considered  as  a  whole,  and,  if  practicable,  ef- 
fect must  be  given  to  every  word  and  clause 
in  it  Shaw  v.  Robinson,  42  S.  0.  345,  20 
S.  B.  161.  Hence,  where  there  are  apparent- 
ly conflicting  provisions,  they  should  be  rec- 
onciled, If  it  can  be  dwe  by  any  reasonable 
construction,  so  that  each  may  have  effect. 

[4]  But  If  they  cannot  be  recon<d]ed,  then 
the  latest  of  such  provisions  found  In  a  will 
must  be  given  effect  upon  the  supposition 
that  it  is  the  last  expression  of  intention. 
This,  however,  is  a  rule  of  last  resort  Never- 
theless, it  Is  Invoked  by  respondents  on  the 
supposition  that  the  codicil  contains  the  last 
expressicHi  of  intention.  Ordinarily  that  la 
true  of  a  codicil.  But  here  the  codicil  con- 
firms the  will  in  every  respect  except  item  2. 
Therefore  the  proviedon  of  item  9  Is  expressly 
confirmed  as  a  part  of  the  will,  as  republish- 
ed by  the  execution  of  Qie  codicil.  Now,  If 
we  do  as  testatrix  directed,  and  write  the 
codldl  Into  the  will  In  lieu  of  item  2,  we 
shall  have  the  provision  of  Item  9  as  the  last 
expression  of  intention,  and  so  the  rule  In- 
voked by  respondents  would  militate  against 
the  construction  for  which  they  contend. 

However,  if  we  condder  the  scheme  of  dis- 
position of  her  lands  which  testatrix  had  in 
rotnd,  as  disclosed  by  the  will  as  a  whole, 
the  conflict  between  the  provisions  of  item  2, 
as  revised  by  the  codicil,  and  Item  9  becomes 
only  apparent  and  a  reasonable  construction 
may  be  found,  under  which  both  provlsious 
may  stand. 

Reading  the  will  as  a  whole,  It  is  apparent 
that  the  primary  intention  of  testatrix  was 
to  give  her  land  and  the  proceeds  thereof  to 
her  children.  This  appears  from  the  form  of 
the  devise  to  each  of  them,  and  also  from  the 
devise  of  tract  No.  6  to  her  husband  which 
she  gives  to  him  for  life,  and  after  his 
death. it  Is  to  be  sold  and  the  proceeds  evenly 
divided  equally  amongst  her  chlldrrai.  Now 
when  she  changed  Item  2,  and  gave  her  son, 
Lecky,  $50  as  his  full  share  of  her  estate,  and 
provided  for  the  sale  of  tract  No.  2,  and  di- 
vision of  the  proceeds  "equally  among  my 
other  heirs  herein  named,"  she  had  In  mind 
that  child  (Lecky)  and  the  division  of  her 
estate  among  her  other  children.  She  thought 
of  him  as  one  of  her  "heirs,"  not  in  the  tech- 
nical, but  In  the  popular,  sense  in  whidti  the 
word  is  so  often  used  to  mean  "diildren"; 
hence  she  naturally  used  the  words  "other 
heirs"  to  refer  to  her  other  chlldrai.  This 
construction  harmonizes  and  gives  effect  to 
all  parts  of  the  will,  and  we  think,  also,  to 
the  intention  of  the  testatrix. 
Judgment  rerersed. 


GARY,  O.  J.,  and  WATTS,  VRASSEt,  and 
GAGE,  JJ.,  concur. 
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8TAT1D  T.  aSORGB.    (Na  10880^ 

(Bvpzaxw  Conrt  of  Soath  OaroUoa.    Feb.  28, 
1020.) 

1.  HouzciDX  ^3>800(8>— InBTBuonoif  on  tbx 

DUTY  OF  OHS  AB8J11TZ.TBD  TO  BETBUT  ZS- 
COBBBCT. 

In  prosecntion  for  homicide  \>f  defendant; 
who  relied  on  self-defenae,  an  inatmctlon  that 
where  two  men  meet  apon  oonunon  groimds, 
where  each  haTe  equal  righti  on  tha  pranlsei* 
it  1«  the  dnt7  of  one  who  is  assanlted  heftwe 
he  takes  life  to  nse  all  possible  means  of  escape 
and  to  'resort  to  all  posriUe  means  of  escape, 
unlesB  he  wonid  thweby  enhance  his  omi  dancer, 
htM  enoneona,  bdng  too  brbad. ' 

2.  Cbdiiitaz,  law  «=»828— PBXBmcmoR  that 

WITNESS  TKLLB  TBUTH. 

An  instruction  that  there  was  no  presump- 
tion that  a  witness  teUs  the  truth  Is  erroneous, 
for  witnesses  prima  fade  are  presumed  to  tell 
the  tnitK 

8.  Caxumn.  uw  «ss>742a).  7S7{1)-^  nr- 
sTBucTXoir  oir  fbesuhftxok  that  wmraBBH 

TBLL  TBUTH  NOT  ONE  ON  THE  VAOn. 

^Tbile  under  Hie  Oonstitatlon  it  Is  for  tbe 

jury  to  determine  the  degree  of  credit  that  they 
will  g\Te  to  the  tetftlmpny  of  witnesseo,  unin- 
fluenced by  any  expression  of  the  trial  judge, 
the  jury  cannot  act  capriciously,  and  should  find 
their  verdict  in  accordance  with  the  law  and 
evidence;  therefore  an  instnictioB  by  the  trial 
judge  as  to  the  preeamption  that  witnesses  tell 
the  trath,  etc,  is  not  obJectlonaUe  as  being  on 
focts. 

Appeal  fr<«n  General  Sessions,  ClrcaitConrt 

of  Edgefield  Ck)unty;  T.  J.  Mauldln,  Judge. 

John  L.  George  was  convicted  of  man- 
slaughter, and  he  appeals.  Beversed. 

Claude  N.  Sapp,  ot  CMumbia,  in  anieUant. 
Geo.  Bell  Tlmniennaii,  BoL,  of  T^ixlngton, 
for  the  Stata 

HTDRIG^  J.  On  Indictmait  for  nrarder, 
defendant  pleaded  self-defensa  Be  was  con- 
victed of  manslaughter,  and  appealed  on  two 
grounds. 

[1]  The  court  diarged  Om  jury: 

"Where  men  meet  upon  common  grounds, 
where  one  has  as  mnch  rij^t  to  be  npou  the 
premises  as  the  other,  and  if  one  is  assaulted, 
it  is  the  duty  of  the  one  who  is  assanlted,  be- 
fore he  takes  life,  to  use  all  possible  means  (rf 
escape,  or  to  avoid  the  necessity  of  tsking  hu- 
man life  and  resort  to  all  possible  means  <tf 
escape,  unices  by  so  doing  he  wonU  enhance  or 
increase  his  own  danger." 

In  State  t.  Tomer,  20  S.  0.  84,  44,  6  S.  a 
801,  IS  Am.  St.  Rep.  706,  this  court  ai;pn>ved 
Greenleafa  definition  of  self-defeuse,  in 
which  it  Is  said  there  must  be  "no  other  prob- 
able means  of  escape";  and  in  State  v. 
Jones.  29  S.  C.  201,  236.  7  S.  B.  206,  an  In- 
struction similar  to  that  girai  in  this  case 


was  dlsai^roved ;  the  court  saying  tbe  word 
"possible,"  was  too  str<mg. 

In  State  t.  Ariel,  38  S.  O.  221,  IR  S. 
B.  770,  the  court  sustained  an  Inatrnctlon 
that  there  must  be  **no  other  way  ot  sav- 
ing himself,**  on  the  ground  that  it  abOQld 
be  construed  as  meaning  "no  other  possi- 
ble way";  and  in  State  t.  Foster,  06  8.  O. 
460,  472,  45  8.  B.  1,  2,  it  was  held  that  a 
charge  that  *^  must  have  no  means  of  es- 
cape, *  *  *  if  he  has  any  poe&lble  means 
of  escape,"  would  have  been  reversible  error 
but  for  the  foct  that  the  error  was  cured  In 
other  parts  of  the  charge^  so  tlkat  the  juir 
was  not  misled. 

But  in  State  t.  Thomas,  103  8.  0.  816;,  88 
8.  B.  20,  the  majority  of  the  court  disap* 
proved  an  instruction  that  defendant  must 
have  "no  other  means  of  escape."  As  there 
was  other  reversible  error,  the  writer  of 
this  oi^on  concurred  in  the  result  only, 
bdUig  of  the  oplBloD  tiiat;  imder  tbe  authori- 
ty of  State  T.  Arid  and  State  t.  Foster,  the 
charge  should  have  been  sustained  as  mean- 
ing "no  other  probaUe  means  of  escape.** 
The  ins  traction  her©  complained  of  was  quite 
as  misleading  as  that  omdemned  In  Jones' 
Case,  and  less  so  than  ^t  htid  to  be  er- 
roneous  in  Thomas'  Case;  and  there  yras 
nothing  In  llie  other  parts  of  tifte  diargie  to 
countmct  Its  lumnfol  eflliect 

[2]  Ttm  conrt  med  also  In  Aarginf, 
**There  is  no  presumption  that  a  witness 
tells  the  truth."  We  think  there  Is  such  a 
presumption,  not  a  presnmption  of  law,  hot 
merely  a  prima  fkde  presumption  fmst, 
the  strength  of  weakness  cf  wUA  d^kends 
upon  the  circomstances— such,  tor  example, 
as  the  character  of  the  witness.  Ills  opportu- 
nity  of  knowing  the  fiicts,  his  interest  la  the 
event  or  the  parties,  his  bias  or  prejudice 
for  or  against  the  parties,  and  other  fscCs 
and  eircomstances  well  known  to  the  profes- 
idoa  which  may.  In  the  Judgment  of  the  triers 
of  the  Acts,  be  deemed  suflSdent  to  strength- 
en, weaken,  or  enttrdy  rebut  the  presumption. 
Tbe  weight  of  authority  and  reason  sustains 
the  view  that,  prima  fade,  witnesses  are  pre- 
sumed to  tell  the  truth.  S  Elnc  of  Ev.  755; 
10  B.  C.  I*  883;  1  Jones  on  Ev.  $S  12,  IS. 

If  there  is  no  presumption  that  witnesses 
tdl  the  truth,  why  examine  them?  The  law 
presumes  Innocence  rather  than  wrong; 
hence  tbe  presumptltxi  that  one  charged  with 
crime  or  other  wrong  is  Innocent.  A  wit- 
ness who  willfully  testifies  falsely  is  guUty 
of  perjury.  There  Is  no  l(^cal  reason  why 
the  presumption  of  his  Innocence  of  perjury 
should  not  be  indulged,  at  least  prima  bi<de^ 
In  favor  of  the  truth  of  his  testimony. 

Indeed,  there  Is  a  presumption  that  people 
generally  tell  the  truth,  even  when  not  under 
oath,  and  the  social  and  business  affairs  of 
life  are  conducted  io  great  part  upon  that 
presnmption;  fbr  greater  reaams,  those  who 
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ipeak  nnder  the  sanction  of  an  oath  are  pre- 
sumed to  apeak  the  trntb.  Of  course,  'every 
one  fenowB  that  a  witness  may  be  perfectly 
honest  and  intend  to  tell  the  truth,  bnt  may 
fall  to  do  80,  on  account  of  defective  memory, 
Imperfect  observation,  and  other  causes ; 
also,  that  all  witnesses  are  not  honest,  and 
that  the  testimony  of  some  fitnesses  is  col- 
ored by  bias  or  prejudice.  Bnt  all  that  is 
implied  in  the  word  "preoomptlon,"  and  the 
statement  is  generally  so  understood. 

[3]  In  State  r.  Taylor,  67  S.  C.  483,  3S  S. 
E.  729,  76  Am.  St.  Bep.  675,  and  State  v. 
Blley,  98  S.  C.  386,  82  S.  B.  621,  there  are 
some  expressions  which  sustain  the  Tle# 
that  there  is  no  presumption  that  a  witness 
tells  the  truth,  or  at  least  that  the  court  may 
not  so  instruct  the  jury.  But  they  were  un- 
necessary to  the  decision,  for  in  both  those 
cases,  as  in  this,  the  question  arose  on  as- 
ilgomeiVt  of  error  In  Uie  charge  as  being  upon 
ttie  facts,  and  In  boOi  the  opinion  of  the  trial 
Judge  as  to  the  weight  which  tixe  Jury  should 
give  to  the  presumption  was  clearly  Infer- 
aUe  from  the  language  osed,  which  made  the 
charge  obnoxious  to  the  constitutional  Inhi- 
bition against  Judges  (barging  upon  the  facts. 
Besides,  in  neither  case  was  the  legal  nature 
and  effect  of  the  presumption  pn^erly  ex- 
plained to  the  Jury. 

But  If  it  Is  a  Aarge  on  the  facts  to  tell 
tbe  Jnry  that  thare  Is  such  a  presumption, 
it  is  equally  so  to  tcU  ttiem  there  Is  no  such 
presumption,  for  the  twofbld  reason  ttiat  the 
latter  statement  Is  contrary  to  Hie  general 
experience  of  manlrind,  upon  wliiCh  tiie  con- 
trary presumption  is  based,  and  because  it 
suggests  to  the  Jury  that  they  may  discredit 
the  testimony  of  the  witnesses,  without  rea- 
son, or  at  least  .without  sufficient  reason. 

Under  the  Constitution,  it  Is  for  the  Jury 
to  determine  the  degree  of  credit  which  they 
will  gtre  to  the  testimony  of  witnesses,  un-' 
Infiacnced  by  any  ^preaslon  or  intimation 
of  opinion  on  the  part  of  the  trial  Judge. 
But  that  does  not  mean  that  the  Jury  will  be 
allowed  to  act  capriciously.  It  Is  their  duty 
to  find  their  verdict  in  accordance  with  the 
law  and  evidence.  Therefore  they  are  enti- 
tled to  have  the  law  and  rules  of  evidence 
declared  and  explained  to  them,  in  order  that 
they  may  intelligently  perform  that  duty; 
and  since,  as  we  have  seen,  there  IS  a  presump- 
tion that  witnesses  generally  tell  the  truth,  the 
Jury  and  the  litigants  are  entitled.  In  a  proper 
cas^  to  the  benefit  of  the  court's  instruction 
as  to  the  legal  nature  and  limitations  of 
that  presumption.  And  it  Is  entirely  prac- 
ticable for  the  court  to  give  them  such  in- 
structions, without  expressing  or  Intimating 
any  opinion  as  to  the  weight  or  credit  which 
they  should  give  to  the  testimony,  or  any 
part  of  it,  and  when  it  Is  so  done,  there  Is  no 
lnTasl<ai  of  the  province  of  the  Jury. 

If  .we  bold  that  such  an  instruction  canr 


not  be  given  for  the  reason  stated,  then,  to  be 
logical  and  consistent,  we  shall  have  1^  say. 
for  the  same  reason,  that  the  court  cannot 
tell  the  Jnry  that  a  d^endant  charged  with  a 
crime  is  presumed  to  be  Innocent ;  that  mal- 
ice may  be  presumed  from  the  intentional 
killing  of  another  with  a  deadly  weapon ; 
that  proof  of  certain  facts  raises  a  presump- 
tion of  fraud  or  of  ne^gence,  and  so  on  in 
many  like  cases.  So,  too,  If  conflicting  pre- 
sumptions arise  out  of  the  evidence  (as.  In 
Chapman  v.  Co<^r,  6  Rich.  4S8)  the  court 
would  be  powerless  to  explain  their  nature 
and  comparative  legal  value,  and  the  Jury 
would  be  left  to  find  Its  way  in  darkness, 
without  chart  or  compass,  niat  view  re- 
stricts too  narrowly  the  power  cA  the  trial 
Judge.  The  constltntlonal  Inhlblttm  was  not 
Intended  to  be  ao  far-reaiddng. 
Judgmrat  reversed. 

GABT.  0.  J.,  and  WATTS,  FRA8EB,  and 
OAGE,  JJ.,  concur. 


(113  8.  G.  m> 

HBIBBT.KORMAHIOSNSetaL  QXcldSW 

(SnpreoM  Ooort  of  South  Carolina.   Feb.  28, 
192a) 

1.  Jtmr  ^»26  (6)— DsMANn  ns  jvbt  tsial 
ov  AxvEAi.  nou  oxoBix  njxoniio  wnx* 

SHOULO  BB  ICADB  WIXHXir  TlHB  ZTXKD  BT 
KQDITT  BDXXB. 

Where  the  propcaent  of  a  will  which  was  re- 
jected by  the  probate  court  appealed  from  the 
decree  filing  the  transcript  as  required  by  Code 
Oiv.  Proc.  1912,  }  66,  tbe  lasaes  are  made  by 
the  exception  or  grounds  of  appeal,  and  where 
respondents,  the  contestants,  desire  a  jury  trial 
of  such  issues,  which  trial  is  provided  for  by 
section  66^  they  should,  in  analogy  to  rule  28 
of  the  eircait  conrts  applicable  to  equity  cases, 
give  notice  of  desire  for  jnry  trial  wttiiln  10 
days  after  serring  of  tbe  ^ceptions. 

2.  Just  «=925(6)— Wbebs  deuamu  vob  Jubt 
tbiax.  is  not  made  witein  txhb  fixbd, 
oovbt  uat  beject  saue. 

Where  a  party  to  an  appeal  from  decree  of 
the  probate  court  fails  to  serve  notice  of  re- 
quest tor  order  framing  Issues  for  Jury  trial 
within  the  time  required  by  rule  28  of  the  drcnlt 
court,  tbe  court  may  hold  that  he  has  waived 
his  right  to  move  for  issaes  and  refuse  on  that 
ground  to  entertain  motion. 

S.  Wills  ^318(1)  —  Jitbt  trial  uat  bb 

GBAHTBD  on  APPBAL  VBOU  DBCBXE  OF  PBO- 
BATB  COIUBT  THOUGH  BBQCBSI  WAS  KOT  8BA< 
801IABZ.T  UADB. 

While  the  court  may  deny  request  (or  Jury 
trial  on  an  appeal  from  a  decree  of  the  probate 
court  rejecting  a  will,  on  the  ground  that  the 
motion  to  frame  issues  for  jary  was  not  made 
witliin  the  time  prescribed  by  circuit  court  mle 
28,  applicable  by  analogy,  the  circuit  court  may, 
in  the  exercise  of  the  discretion  vested  in  It 
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by  Code  Civ.  Proc.  1912,  i  225,  allow  framing 
«f  issues  for  the  jnry,  or  it  may  on  its  own  mo- 
Utm  without  snggestiiHi  •alnnit  the  imaea  to  a 
jniT. 

4.  JUBT  «=»17(3)— JUBT  TSUX  IN  PBOOKED- 
UfQ  FOB  ADHZ8SI0H  09  XNgTBUUEHT  TO  FBO* 
bate;  "8PE0IAL  FBOCBBDINO." 

A  proceeding  to  prore  a  paper  purporting  to 
be  a  will  is  not  a  ease  of  equitable  nature,  but 
is  rather  a  special  proceeding  under  Civ.  Code 
1912,  i  8581,  in  which  case  either  party  desir- 
ing it  has  the  right  on  appeal  from  decree  of 
the  probate  court  to  trial  de  novo  by  juiy  in  the 
circuit  eoort  aa  any  iBsae  of  fact  ralaed  on 
such  appeal  when  the  Question  !■  will  or  no  wilL 
tEd.  Note.— For  other  definitiona,  see  Worda 
and  Rirases,  Fint  and  Second  Series.  Special 
Proceeding.] 

5.  WlUA  ^=^384— PBESUllPTIOH  OF  COBBBOT- 
HESa  OF  TRIAI.  COUBX'S  BUIiUrO  AB  TO  &UB- 

uiasion  OF  issues. 
Where  the  proponent  of  an  alleged  will  ap- 
pealed from  a  decree  of  the  probate  court  re- 
jecting the  instrument,  and*  though  the  contest- 
ant fidied  to  more  within  apt  time  for  the  sab- 
mission  of  issues  to  the  jury,  the  court  granted 
the  motion  without  stating  any  reason  for  doing 
so,  it  will  be  presumed  in  the  appellate  court 
that  the  circuit  conrt  predicated  its  action  upon 
legal  grounds. 

Appeal  from  Common  Pleas  Circuit  Court 
ot  Dorchester  Ootmty;  John  8.  Wilson,  Judge, 

Proceeding  \xr  Hairy  Meier,  executor,  to 
prove  a  pap»>  purporting  to  be  the  will  of 
Mrs.  Meta  H.  G.  S.  Rodenberg,  deoeasedp  op- 
posed  by  J.  N.  Komahrois,  ftud  others.  From 
B  decree  ct  tbe  probate  court  r^ectlng  the 
allied  will,  the  ezecntor  appeala  From  an 
order  framing  Issues  to  be  submitted  to  Jury 
on  hearing  of  the  appeal,  the  executor  ap- 
peals. Affirmed. 

Logan  &  Grace,  of  Gbarleston,  for  appel- 
lant 

Legare  Walker,  of  Summerrille,  and  Whal- 
ey,  Barnwell  &  Grimball,  of  Charleston,  for 
respondents. 

HYDRICK,  J.  The  appellant,  Meier,  as 
executor  thereof,  sought  to  prove  a  paper  pur- 
porting to  be  the  will  of  Mrs.  Meta  H.  G.  S. 
Rodenberg,  deceased,  in  the  probate  court  for 
Dorchester.  By  decree,  filed  August  23,  1918, 
the  court  rejected  the  alleged  will.  Meier 
gave  due  notice  of  appeal  to  the  circuit  court, 
and  on  September  6,  1018,  filed  therein  a  cer- 
tified copy  of  the  record  from  the  probate 
court,  as  required  by  section  64  of  the  Code 
of  Civil  Procedure.  On  January  3,  1910,  re- 
spondents served  notice  on  Meier  of  their  In- 
tmtlon  to  apply  to  the  court  for  an  order, 
framing  Issues  to  be  submitted  to  a  Jury  on 
the  hearing  of  the  appeaL  Against  Meier's 
obJectioQ  tliat  the  notice  was  not  given  with- 
in the  time  allowed  by  law,  the  court  granted 
the  order  prayed  for  by  reapondenta,  and  that 


Is  the  basis  of  the  sole  ground  ot  aroeal  to 
this  court 

[1]  Section  66  of  the  Code  of  avll  Pro- 
oedurs  pro^des: 

"When  snch  certified  copy  [that  regnlred  by 
section  64]  shall  have  been  filed  In  the  circuit- 
court,  such  court  shall  proceed  to  the  trial  and 
determination  of  the  question,  according  to  the ' 
rules  of  law;  and  if  there  shall  be  any  question 
of  fact  or  title  to  land  to  be  decided,  issues  may 
be  Joined  there<»  under  the  direction  of  the 
court,  and  a  trial  thereof  had  by  Jnxy." 

By  the  terms  of  that  section,  trial  by  Jury 
on  appeal  of  issues  of  fact  is  not  demandable 
as  of  right,  but  msy  be  allowed  In  the  dis- 
cretion of  the  court,  and,  when  allowed,  the 
Issue  Is  to  be  Joined  under  the  direction  of 
the  court ;  hence,  the  practice  has  prevailed, 
ever  since  the  adoption  of  the  Code,  for  the 
party  (appellant  or  respondent)  who  may  de- 
sire  a  trial  by  Jury  of  any  Issues  of  fact  on 
such  appeals,  to  move  the  court,  on  due  no- 
tice to  the  opposite  party,  for  an  order  fram- 
ing such  Issues.  Ex  parte  Apeler,  35  S.  C. 
417, 14  S.  E.  931,  and  cases  cited  by  the  court 
The  Code  of  Procedure  does  not  prescribe  the 
time  within  which  such  motion  shall  be  made. 
But,  as  most  of  the  Issues  ot  fact  arising  on 
such  appeals  are  issues  In  causes  of  an  equi- 
table nature,  by  common  consensus  of  the 
bench  and  bar,  rule  28  oC  the  circuit  court 
has  been  applied  to  the  framing  of  Issues  on 
suidi  appeals. 

That  rule  provides  that — 

"In  equity  cases,  where  a  trial  Ity  Jury  of  Is- 
sues of  fact  may  be  desired,  the  party  desiring 
a  jury  trial  shall,  within  ten  days  after  issue 
joined,  give  notice  In  writing  of  his  intention 
to  move  the  court"  for  an  order  framing 
such  issues,  and  if  the  adverse  party  desires 
any  other  Issues  to  be  snbmltted,  he  sbaUt  with- 
in four  days  after  servioe  of  tho  notioe  npon 
him,  serve  notice  that  he  win  mov9  the  conrt 
at  the  same  time  for  the  snbmlsslMi  ot  sndi 
additional  issues  as  he  may  deaorei  and  the  court 
may  settle  the  Issues,  if  any  axe  deemed  neces- 
sary. 

It  api>ears  from  a  glance  at  that  part  of  the 
role  which  is  above  quoted  that  It  was  original- 
ly Intended  to  apply  to  equity  causes  pending 
In  the  original  Jurisdiction  of  the  circuit 
court.  In  which  the  issue  Is  joined,  when  the 
answer  Is  served,  and  therefore  the  time  Is 
specified  in  the  rule  within  which  the  no- 
tice of  the  several  motions  for  issues  must 
be  served.  And  while  that  rule  was  not  orig- 
inally Intended  to  apply  to  the  framing  of 
Issues  on  appeals  from  the  probate  court, 
nevertheless,  in  the  absence  of  any  statutory 
provision,  or  other  applicable  rule,  it  has  t>een 
applied  In  such  cases  ever  since  the  adop- 
tion of  the  Code,  and  has  served  the  purpose 
folrly  well. 

But  as  far  as  we  have  been  able  to  discover, 
this  is  the  first  case  In  which  this  court  has 
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been  called  apon  to  decide  tbe  question: 
When  Is  the  "Isaue  Joined"  witUn  the  mean- 
ing of  the  words  of  the  rule,  as  applied  to 
such  &pi)eela?  Clearly,  th^  do  not  mean 
when  the  answer  la  served  In  the  probate 
court,  for,  at  that  time.  It  cannot  be  known 
whether  there  will  be  an  appeal,  nor  by  which 
Bide;-  hence  they  mast  be  construed  to  mean 
when  the  issue  on  appeal  is  joined. 

Now,  the  issues  on  appeal  are  made  by  the 
excepdcHiB,  or  grounds  of  appeal,  and  they 
determine  whether  the  Issues  will  be  of  law 
or  of  fact.  Therefore  the  practice  has  been 
for  the  appellant,  who  desires  a  trial  by  Jury, 
to  give  notice  thereof  under  rule  28  at  tbe 
time  of  serving  his  exceptions,  or  at  any 
time'  within  ten  days  thereafter,  and  for  the 
respcHident,  If  he  desires  such  a  trial,  to  serve 
his  notice  of  motion  therefor  within  ten  days 
after  service  of  the  exceptions  upon  him,  and, 
of  course,  as  provided  in  the  rule,  either 
part?  may,  wltMn  four  days  after  the  service 
of  his  opponent's  notice  upon  him,  give  notice 
tbat  lie  will  ask  for  additional  Issues ;  and 
we  hold  that  to  be  the  proper  practice. 

[2,  3J  It  follows  that,  if  either  party  fails  to 
serve  the  notice  within  the  time  required  by 
the  rule,  the  court  may  hold  that  he  has  waiv- 
ed his  right  to  move  for  issues,  and  refuse,  on 
that  ground,  to  entertain  his  motion.  But 
It  does  not  follow  that  the  court  may  not 
entertain  such  motions  from  either  side  after 
the  lapse  of  tbe  time  specified  In  the  rule,  In 
the  exercise  of  the  discretion  vested  In  it  by 
section  225  of  the  Code  of  Civil  Procedure, 
or  that  tbe  court  may  not,  thereafter,  of  Its 
own  motion,  or  at  the  su^estion  of  either 
side,  submit  Issues  to  a  jury  for  Its  own  en- 
lightenment. Such  has  ever  been  the  practice 
in  equity  cases. 

[4]  But  this  is  not  an  equity  case,  nor  does 
tbe  appeal  Involve  issues  of  fact  arising  out 
of  a  case  of  an  equitable  nature.  In  re  Solo- 
mon's estate,  74  S.  C.  188.  64  S.  B.  207; 
Thames  v.  Bouse,  82  S.  C.  40,  62  3.  B.  254; 
Mordecai  t.  Canty,  86  S.  O.  470,  68  S.  B. 
1049.  It  is  rather  In  the  nature  of  a  special 
proceeding  under  a  statute  (section  3581,  Civil 
Code  1912),  which,  as  uniformly  construed  by 
this  court  (with  the  single  exception  of  Ap- 
eler*a  Case,  supra,  of  which  more  hereafter), 
gives  to  either  party  desiring  It  the  right 
to  a  trial  de  novo  by  a  Jury  In  the  circuit 
court  of  any  issue  of  fact  raised  on  such  ap- 
I>eal,  when  the  question  Is  "will  or  no  will." 
See  tbe  cases  next  above  cited;  also,  EJx  parte 
Jacbson,  67  S.  GL  55,  45  8.  S.  132,  and  Brlggs 
V.  GaldweU,  93  S.  C.  268,  76  S.  B.  616.  And 
It  is  not  within  the  discretion  of  the  court  to 
refuse  either  party  that  mode  of  trial,  where 
the  appeal  involves  issues  of  fact  as  to  tbe 
validity  of  a  will,  provided,  of  course,  that 
It  be  demanded  by  the  service  of  notice  of 
motion  for  such  issues,  as  required  by  rule 
28 ;  for  the  right  of  trial  by  Jury,  as  any  oth- 
er dvll  right,  may  be  waived  by  tbe  failure  to 


claim  it  vrithin  tlia  time  Id  thfi  TMf  ""y 
provided  by  law. 

We  say  this  to  prevent  any  erroneous  im- 
pression or  misapprehension  from  what  has 
been  said  hereinbefore  with  reference  to  the 
discretionary  power  of  the  court  to  grant  or 
refuse  motions  for  the  reference  of  issues  to 
a  Jury  in  equity  cases  pending  In  the  original 
Jurisdiction  th^eof  and  on  appeals  thereto 
from  the  probate  court  'which  involve  Is* 
sues  of  fact  arising  In  cases  <^  an  eqnltbbto 
nature. 

In  Apeler*8  Case,  no  legal  notice  of  tiie  ap- 
plication to  the  court  for  the  framing  of  Ie^ 
sues  was  givea,  as  required  by  the  rule,  and 
there  were  other  errors  and  irregularitiea 
pointed  out  in  the  opinion  which  prejudicial- 
ly aCTected  the  rights  of  the  appelant;  there- 
fore, the  judgmmt  m«  right  But  the  court 
went  further  than  was  necessary  to  the  de- 
cision, and  held  that  neither  party  had  tbe 
right  to  a  trial  de  novo  by  Jury  in  the  circuit 
court,  because  tbe  action  was  not  one  "for  tiie 
recovery  of  money  only,  or  QKdfle  real  or 
personal  pnqwrty,**  aconrdlng  to  the  provi- 
sions of  section  274  (now  S12)  (tf  tbe  Code  of 
Procedure.  In  ao  holding  the  court  evidently 
overlooked  the  fact  tliat,  while  tbat  section 
does  provide  that  actions  ot  the  Und  spedfled 
must  be  tried  by  Jury,  unless  tiiat  mode  of 
trial  la  waived,  it  does  not  declare  that  tbey 
are  tbe  only  actions  whUSb  must  be  so  tried ; 
or,  tiaot  it  orerioc^ed  tbe  fact  tbat  tiie  case 
in  band  was  not  tedmlcaUy  an  aetioo,  but  a 
special  proceeding  under  a  statute  which  gave 
the  parties  tbe  right  to  a  trial  Jury  In 
the  circuit  court,  if  property  daimed.  There 
are  otiier  cases  than  these  specified  in  eectioo 
812,  whether  we  call  them  actions  or  special 
proceedings.  In  whidi  trial  by  Jury  Is  dooaand- 
able  as  of  right,  as,  for  Instancy  proceedings 
In  ejectment  ot  tenants,  and  for  tiie  ucertain- 
moit  of  tbe  compmsatlon  ft>r  rigbts  of  way* 
and  others  tbat  need  not  be  mentioned. 

[I]  What  we  bare  said  would  be  concinslve 
Oft  the  Issue  made  by  tbe  appeal  in  favor  of 
the  appellant*!  eaotaiti(»i  but  for  tbe  ftct 
that  the  conrt  had  tbe  power,  as  above  stated, 
to  be  exerdsed  In  Its  discretion,  to  relieve  the 
respondents  of  the  conaequenees  of  tbdr  fail- 
ure to  make  their  motion  within  tbe  time 
prescribed  by  rule  28,  as  herein  construed, 
and  also  the  power  of  Its  own  motion,  or  at 
tbe  Buggestim  of  eitii«  party,  after  tbe  lapse 
of  tile  time  prescribed  by  the  rule;  to  refer 
the  Issues  of  fact  to  a  Jury.  Having  granted 
tbe  order,  without  stating  any  reasm  for 
ddng  so,  we  must  assume  that  the  court  pred- 
icated Its  action  upon  legal  grounds  (Stan- 
ford V.  Cudd.  98  S.  a  807,  76  B.  n.  988)*  and 
aOirm  tiie  order. 

Affirmed, 

GARY,  a  3..  and  WATTS,  VBASBR,  and 
OAOB,  JJ.,  concur. 


Digitized  by  Google 


388 


102  80irrHIlAS3^DBN  BBPOBTBB 


(8.C. 


013  S.  C.  2E4) 

8TATD  T.  MURPHX.   (No.  10S74^ 

(SopxaoM  Orart  of  South  Ckrolina.   Feb.  23, 

1920.) 

GaiuiivAi.  uw  «=3M0— Niwi;t  disootkbed 

KTIDKNOB,  BHOWINO  KO  HITIOATZItO  CIB- 
OUIUIANCES,  HOT  aBOUlTD  TOB  HEW  TBIAZ.. 

Where  defendant,  who  wai  charged  wiUi 
murder,  testified  in  bis  own  behalf  and  nai^ 
rated  in  detail  how  he  killed  deceased,  alleged 
newly  diecovered  evidence,  which  threw  no 
light  .on  tin  csrennutancei  whidi  lod  to  or  re- 
sulted in  Uie  homicide,  and  did  not  tend  to 
mitifate  the  commission  of  the  crime,  but  mere- 
ly tended  to  show  that  the  homicide  was  not 
committed  <ai  the  night  stated  br  witnesses^  is 
no  fronnd  for  new  trisL 

Appesl  from  General  Sessloiu  Obcnlt  Oonrt 
of  Rlchlfind  County;  W.  H.  Townsend,  Judge. 

Jess  Murphy  .was  conTicted  of  murdra, 
and  from  an  order  denying  new  trial  for 
aftei'discoTered  evldeaoe^  be  appeala.  Order 
affirmed. 

Hugh  B.  CUnkscales  and  Qiarlea  T.  Smltb, 
Jr..  both  of  Cotumbla,  for  appellant. 

A.  F.  Splgner,  SoL,  of  Odumbla,  for  tbe 
State. 

HYDRIGS;  J.  !nilB  appeal  la  turn  an 
order  refoslnc  a  new  trial  for  after^laoorared 

evidence. 

A|9^1ant  was  ctrnvicted  of  tbe  murder  of 
the  woman  with  whom  he  was  living  in  tbe 
dty  of  Columbia.  She  was  last  seen  alive  on 
'Monday,  July  31,  1916.  On  Wednesday  fol- 
lowlns  ber  dead  body  was  fbund  in  a  trunk 
in  tbe  bouse  which  bad  been  occupied  by 
tbem.  In  the  meantime  appellant  bad  evaded 
anreat  and  fled  the  state.  He  was  captured 


In  FflonsylTBUla  In  Mardi,  lUS^  and  broutfit 
back  for  trIaL 

Tb»  state  rested  Its  case  cm  proof  of  tbe 
drcomstanees,  wbldi  is(^uded  the  testtmony 
of  two  witnesses  that,  on  Monday  nlsJit,  July 
81st,  they  heard  screams  cmning  from  tbe 
direction  of  tho  bouse  In  wblcb  appellant  and 
tbe  woman  lived,  and  the  confession  of  ap- 
pellant to  the  officer  who  brought  him  troni 
Pennsylvania.  Appellant  testified  in  his  own 
behalf,  and  narrated  In  detaU  tbe  clrcrim- 
stances  of  the  difficulty  which  resulted  in  bis 
choking  the  woman  to  deaths  the  concealment 
of  ber  body,  and  his  flight.  He  said  that  be 
killed  ber  and  concealed  her  body  about  1 
o'clock  Monday  afternoon.  There  was  no 
other  eyewitness  to  the  homicide 

After  conviction,  he  moved  for  a  new  trial 
on  the  affidavits  of  two  women,  which  tended 
to  show  that  he  spent  Monday  n^ht  at  tbe 
house  of  one  of  tbem,  and,  Inferentlally,  that 
the  homicide  was  not  committed  that  night, 
and  that  the  screams  heard  by  tbe  state's  wit- 
nesses did  not  come  from  the  bouse  in  wlilcli 
appellant  and  deceased  yretB  living. 

The  motion  was  properly  refused  on  the 
groimd  tiiat  tbe  new  testimony  was  imma- 
terial. The  most  that  is  claimed  for  It  is 
that,  if  it  had  been  before  the  jury.  It  might 
have  had  the  effect  of  inducing  tbem  to  rec- 
ommend appellant  to.  mercy,  and  thereby 
save  him  from  the  extreme,  penalty  of  death. 
There  Is  nothing  in  the  new  testimony  which 
throws  light  on  the  circumstances  which  led 
to  or  resulted  In  the  bomldde,  or  which 
tends  to  mitigate  tbe  commission  of  tbe 
crime,  and  therefore  nothing  wblcb  proiiecly 
could  bave  bad  tbe  ^ect  claimed. 

Order  affirmed. 

GARY,  C.  J.,  and  WANS,  VBASEB,  and 
GAGE,  JJ.,  concur. 
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(Byllabyu  "by  the  Court.) 

1.  Negliobncb  «=>119(6),  141(9)— Peoof  and 

CHABGX  ON  BVFEXVWnttQ  NEQLIOBNCE 
FBOFBB. 

Wheo  in  an  action  for  damages  for  personal 
injnries  tiie  averments  of  the  onlj  count  In  tlie 
dedaratioD,  properly  Intnrpreted,  amoant  to  a 
general  diarge  of  negllgenee,  and  specific  acts 
of  negligence  are  also  BTeiiedr  the  ^Intiff  can 
not  be  limited  In  his  proof  to  the  specific  acts 
averred;  and  when  the  defendant  by  evidence 
introduces  the  defense  o£  contributory  negligence, 
the  plaintlif  may  under  sach  dedaration  offer 
evidence,  and  the  Jury  may  be  instructed,  if 
the  evidence  jastifieB  it,  on  the  theory  of  the 
supervening  negligence  of  the  defendant  as  the 
proximate  cause  of  plaintiff's  injuries.  Hawker 
v.  B.  *  O.  R.  R.  Co.,  15  W.  Va.  628,  86  Am. 
Rep.  825,  distinguished. 

2.  Stbxet  baiiaoadb  4=3118(1^  —  "luatDi- 

ATELY"  IK  INSTBUCTION  ON  CONTBIBOTOBT 
mEGUGlNfn  IN  8TABTINO  ACEOBS  TKAOK  CON- 
STBUED  AB  FAIBLT  DESCBIPTIVE  OF  ACTS. 

The  use  of  the  word  "iramediatdy"  in  an  In- 
■traetion  to  the  Savj,  Intended  to  deseiihe  the 
conduct  of  the  plaintiff  in  starting  across  the 
tra<&  of  a  street  railway  after  seeiiig  the  ap- 
proach of  the  car  which  did  him  the  injury, 
there  being  no  evidence  of  delay  therein,  is  feir- 
I7  descriptive  of  his  acts,  and  the  Instroction 
being  otherwise  good  in  law  is  not  tiiereby  ren- 
dered erroneous. 

8.  Dam A0F8  «=»lS2(8>--^,000  fob  permanent 

INJUBT  FBOlt  BBEAEINO  COLLAB  BONE  AND 
SBGDXDEB  BIADX  AND  INJUBT  TO  EIGHT  SIDE 
AND  ABM  NOT  EXCESSIVE. 

The  verdict  for  the  plaintiff  in  this  case  for 
$5,000.00,  cannot,  wlthia  the  roles  of  law  bind- 
inc  OB,  be  said  to  be  excessive. 

4.  IirxBBBST  «=»2l  •  Judgment  fob  tobt 

SBOULD  BE  fob  AMOUNT  FOUND  BT  JUBT 
WITH  INTEUST  FBOM  DAK  OF  TXBDIOT. 

In  actions  of  tort  the  judgment  should  be 
for  the  amount  found  by  the  jury  with  interest 
thereon  from  the  date  of  the  verdict,  as  pro- 
Tided  by  section  16,  chapter  131,  of  the  Code 
<sec.  4K2{9.  Overruling  and  correcting  the  error 
in  Easter  v.  Virginian  Railway  Co.,  76  W.  Va. 
883.  86  B.  E.  ST. 

WUliamt,  P.,  dissenting  In  part 

Error  to  Circuit  Court,  Ohio  Cotinty. 

Action  by  Lawrence  Wehrle  against  the 
Wlieellng  Traction  Company.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Elrskin^  Paloier  ft  Coil,  of  WbeeOlnft  for 
platntUE  in  error, 

Ccu-1  O.  Bachman  And  CSiarles  J.  Sdiitck, 
both  of  Wbeelli^  tor  deCaidant  In  error. 
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MILLER^  J.  Error  to  tiie  drcolt  court  of 
Ohio  County  in  an  action  by  plnlntlfl  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  hlra  at  the  Intersection  of  Forty- 
First  and  Wood  Streets,  in  the  Clt7  of  Wheel- 
ing, on  June  26,  1917,  the  result  of  the  al- 
leged n^llgence  ot  defendaot,  its  servants 


and  employes  In  operating  a  certain  coal  car 
at  a  high,  excessive  and  dangerous  rate  of 
speed,  whereby  plaintiff  when  passing  over 
defendant's  track  at  that  intersection,  with 
due  care,  with  his  horse  and  wagon,  was 
strack  by  said  car  with  great  force  and  vio- 
lence, his  collar  bone  and  shoulder  blade 
broken,  his  right  side  and  arm  Injured,  and 
whereby  thereafter  and  up  to  the  time  of 
the  suit,  he  had  been  an^  was  still  unable 
to  use  his  arm  and  hand  as  before  said  injury. 
The  verdict  and  Judgment  onnplatiied  of 
was  for  $5,000.00. 

On  the  trial,  by  stipulation  of  counsel  and 
rulings  of  the  court,  all  Issues  not  presented 
by  the  first  count  of  the  dedaration  were 
withdrawn  from  consIderatloD  of  the  Jury. 

[1]  Belying  on  this  state  of  the  pleadings 
^d  the  evidence  relevant  thereto,  the  first 
point  of  error  urged  upon  us  is  that  the  court 
below  by  plaintUPs  instruction  number  five, 
given,  allowed  him  to  Introduce  the  issue  of 
supervening  negligence  Imputed  to  defend- 
ant. This  point  Is  based  on  the  assumption 
that  the  first  count,  to  whldi  the  issues 
were  so  limited,  did  not  allege  any  ftict  or 
circumstance  putting  in  Issue  the  fact  of  such 
superv^ng  negligence  of  the  defendant. 
This  proposition  Is  sought  to  be  sustained 
mainly  on  our  cases  of  Hawker  v.  B.  &  O.  R. 
R.  Co.,  15  W.  Va.  628,  36  Am.  Rep.  825,  and 
Snyder  v.  Wheeling  Electrical  Co.,  43  W.  Va. 
661,  28  S.  E.  733,  89  L.  R.  A.  40S,  64  Am.  St 
Rep.  922,  presently  to  be  considered.  Of 
course  the  universal  rule  affirmed  and  ap- 
plied in  Wllhelm  v.  Parkersburg,  Marietta 
&  Interurban  Railway  Co.,  74  W.  Va.  678. 
82  S.  E.  1089,  and  other  cases  dted.  is  that 
Instructions  to  the  jury  should  be  limited  to 
the  issues  presented  by  the  pleadings  and 
proofs  in  the  case.  The  negllgoice  averred 
In  the  first  count  is  "that  the  servants  or 
emph^^  of  said  defendant  company  at  the 
time  and  place  Indicated  n^Ugently  and 
carelessly  ran  said  car  over  imd  upon  the 
said  intersection  of  the  said  Forty-Sirat  and 
Wood  Streets  at  a  high,  excessive  and  dan- 
graous  rate  of  speed,"  where  the  idaintifr  was 
then  crossing  with  due  care,  and  where  tbe 
motorman  of  said  car  had  a  dear  and  un- 
obstructed  view  of  plalntitf  and  bis  wagon 
on  the  crossing  for  a  distance  of  over  eight 
hundred  feet,  hut  that  throu^  the  negli- 
gence and  carelessness  of  defendant  tbrougb 
Its  agents  and  servants  "c^ratlng  and  con* 
trolling  said  oar,  at  a  highly  dangerous  and 
exce^ve  rate  of  speed  as  aforraald,  the 
plaintiffs  wagon  was  stru(^  by  the  said  car 
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beton  be  was  able  to  drive  oft  said  Intersec- 1 
tloD  and  tlie  tracks  of  said  defendant  com-j 
pany,  with  sndi  great  force  and  violenoe  that 
he  sustained  the  Injuries  of  whldk  he  com- 
plains." So  the  contention  Is  that  In  this 
count  plalntUf  was  llndted  to  the  sole  issue 
whether  defendant,  at  the  time  of  said  In- 
Jury,  was  operatUig  said  car  "at  a  high,  ex* 
cesslve  and  dangerom  rate  of  speed,"  and 
that  under  these  avennents  the  Issue  of  last 
clear  chance  and  supervening  negligence  as 
excusing  plaintiff's  alleged  contributory  neg- 
llgoice  Introduced  by  defendant  In  Its  evl- 
daice  and  also  submitted  to  the  Jury  by  In- 
Btructlons  given  on  its  behalf,  were  not  cov- 
ered by  the  pleadings.  But  in  our  o^nlon 
said  first  count,  fairly  Interpreted,  must  be 
regarded  as  cbarglhg  negligence  generally  on 
the  part  of  the  defendant  and  its  senrants  In 
the  operation  of  the  car,  not  limited  solely 
to  the  high,  excessive  and  dangerous  rate  oit 
speed  averred.  Other  facts  and  drcumstanc' 
es  of  an  evidential  nature  are  set  out  In  this 
count ;  as  for  Instance  the  distance  at  which 
the  motorman  conld  have  seen  plaintiff 
when  he  started  across  the  track,  the  fact 
that  the  Injuries  were  Incurred  at  a  pnbii6 
crossing  where  plaintiff  was  within  plain 
view  of  the  motorman  for  a  long  distance 
and  for  a  sufficient  time  to  have  enabled  him 
to  stop  his  car  In  time  to  avoid  the  injury. 
These  averments  sufficiently  charge  and  im- 
pute general  negligence  to  the  motorman  In 
charge  of  the  car,  as  to  admit  of  proof  of 
snpervoihig  negligence  on  his  part,  assuming 
c<mtributlng  n^Ug^nce  on  the  part  of  plain- 
tiff, of  which  however  tbe  Jury  acquitted  him 
by  their  answer  to  defendant's  special  In- 
terrogatoriea  The  declaration  in  the  case 
of  Hawker  v.  B.  &  O.  B.  B.  Ga,  supra,  after 
averring  negligence  generally,  proceeded  to 
aver  that  the  neglig^ce  relied  on  consisted 
solely  In  the  acts  of  the  defendant  after  see- 
ing plalntlfTs  cattle  upon  the  track  In  care- 
lessly and  negligently  driving  the  locomo- 
tive upon  them.  The  declaration  In  this 
case,  properly  Interpreted,  does  not  so  limit 
plaintiff  in  his  proof.  A  familiar  ride  of 
pleading  referred  to  and  applied  in  Snyder 
V.  Wheeling  Electrical  Co.,  supra.  Is  that  a 
declaration  will  be  treated  as  alleging  by 
implication  every  fact  which  can  be  implied 
from  its  averments  by  the  most  liberal  In- 
tendment Hogg's  PI.  &  Forma,  {  140.  The 
theory  of  last  clear  chance  and  superv^lng 
negligence  is  never  resorted  to  unless  the  de- 
fendant interposes  the  defense  of  contribu- 
tory negligence.  In  Bralley  v.  Ballway  Co., 
66  W.  Va.  462.  66  S.  B.  653,  we  decided  that  a 
declaration  charging  defendant  with  a  6i>e- 
ciflc  act,  injurious  to  plaintiff,  and  averring 
general  negligence  In  the  performance  of  the 
act,  is  sufficient,  and  that  It  Is  not  necessary 
to  set  out  in  detail  all  the  specific  acts  con- 
stituting the  negligence  complained  of.  The 
leaning  of  the  courts  now  is  to  a  more  lib- 


leral  rather  than  a  strict  role  of  pleading  la 
1  this  regard,  feivldences  of  such  IlboraUty  ara 
shown  In  some  of  the  cases  from  other  states 
dted  and  relied  on  by  plaintiff's  counseL 
Louisville  ft  N.  B.  Oo.  T.  Jones,  45  Fla.  40T. 
31  South.  240;  Bockfbrd,  etc.  B.  B.  Go.  v. 
Phllllpa,  66  111.  648;  Bush  r.  St  Jos.  ft  Ben- 
ton Harbor  Street  By.  Co.,  113  Mich.  513,  n 
N.  W.  851.  In  the  first  case  the  declaration 
alleged  a  high  and  excessive  rate  of  ^eed, 
under  whlCh  evidence  of  failure  to  blow  a 
whistle  when  approaching  a  crossing  was  ad- 
mitted. When  street  railways  use  the  public 
streets  of  a  populous  dty,  th^  ri^ts  aC 
street  crossings  are  not  sup^ior  to  the  rights 
qf  other  travelers.  Aahl^  v.  Tractlmi  Cow, 
60  W.  Ta.  306,  66  S.  B.  1016,  9  Amu  Ca& 
836 ;  Bledel  v.  Wheeling  Tract  Co..  69  W. 
Va.  18,  71  S.  £}.  174.  The  case  of  Bassford 
V.  Pittsburg,  etc..  By.  Co.,  70  W.  Va.  280,  73 
S.  E.  926,  Involved  a  st^un  railroad  alleged 
to  have  been  operated  at  a  dangerous  rate 
of  speed,  where  the  rule  Is  different.  Our 
conduGdon,  therefore,  Is  that  the  first  pc^t 
of  error  must  be  overruled. 

[2]  The  next  point  Involves  the  crltldsm 
of  plaintiff's  instruction  number  six.  This 
instruction  on  the  Question  of  contributory 
negligence,  Intended  to  meet  the  theory  of 
defendant  manifested  by  the  character  of 
its  evidence  offered  and  the  Instructions  pro- 
pounded and  givffli  on  Its  behalf,  simply  told 
the  Jury  that  It  was  not  negligence  for  one 
to  attempt  to  cross  a  street  railway  track  In 
front  of  an  approachhig  car  If  in  doing  so 
he  exercised  that  Judgment  and  care  whlcb 
a  reasonably  prudent  and  careful  person 
would  do  under  the  circumstances,  and  tliat 
If  the  plaintiff  exercised  such  Judgment  and 
care  In  driving  over  said  track  at  the  time 
of  his  injury,  and  looked  Immediately  be- 
fore crossing  tbe  track  apd  saw  the  car 
three  hundred  feet  away,  he  was  not  gnllty 
of  negligence.  It  is  conceded  that  this  Is  sub- 
stantially the  law  of  Ashley  v.  Traction  Co.. 
supra,  except  the  assumption  therein  tbat 
plaintiff  looked  Immediately  before  crossing 
the  track,  a  fact  it  is  contended  not  supported 
by  the  evidence.  We  think  this  word  fairly 
descriptive  of  what  plaintiff  says  lie  did,  for 
as  he  describes  his  conduct  he  looked  before 
starting  across  defendant's  track,  and  ap- 
parently nothing  intervened  between  his  act 
of  looking  and  starting.  We  do  not  appre- 
ciate the  objection.  We  see  no  virtue  in  tbis 
point,  and  it  also  must  l>e  overruled. 

The  third  point  urged  for  reversal  Is  that 
plaintiffs  instruction  number  five  was  in- 
consistent with  defendant's  instruction  '*Ko. 
N."  This  point  is  founded  on  the  theory  al- 
ready disposed  of,  that  the  pleadings  did  not 
admit  of  any  issue  on  the  theory  of  the  su- 
pervening negligence  of  tbe  defendant,  cov- 
ered by  plaintiff's  Instruction  number  fiTe. 
As  that  contention  has  been  overruled,  de~ 
fendant  cannot  complain  of  Its  supposed  cwa- 
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fllct  with  Its  Instruction  "No.  N."  In  so  hold- 
ing we  are  not  called  upon  to  consider  the 
question  of  waiver  of  error  by  defendant  l)y 
the  submission  of  Its  InstracUtm  on  the  same 
subject.  We  think  if  defendant  on  the  mea- 
ger evidraice  of  contributory  negligence  was 
entitled  to  present  Its  instruction  to  the 
Jury  on  that  theory,  plalntlfC  was  on  the 
pleadings  and  proof  entitled  to  present  the 
theory  of  the  supervening  negligence  of  the 
defendant  as  the  proximate  cause  of  his  In- 
juries. 

The  point  that  defendant's  Instruction 
"No.  I,"  defining  contributory  negligencoi 
was  erroneously  rejected,  we  think  la  with- 
out merit.  The  Jury  were  sufficiently  in- 
structed OS  this  subject  by  other  Instructions 
given  at  the  Instance  of  both  parties. 

Two  propositioos  are  urged  In  support  of 
defendant's  motion,  overruled,  to  set 'aside 
the  verdict:  <1)  That  plalntlfT's  own  negli- 
gence was  the  proximate  cause  of  bis  In- 
Jarlea;  (2)  that  the  verdict  was  excessive. 
The  spedal  verdict  of  the  Jury  re^muded 
specifically  to  the  first  proposition,  and  we 
think  found  correctly. 

[S]  But  was  the  verdict  excessive?  It  was 
large,  considering  the  nature  of  the  Injuries ; 
but  can  we  say  it  was  so  excessive  as  to 
evince  fraud,  partiality  or  prejudice,  justify- 
ing us  In  setting  It  aside?  There  was  some 
evidence  tending  to  show  permanent  injury, 
supported  by  symptoms  existing  at  the  time 
of  the  triaL  The  record  shows  that  defend- 
ant's physician  and  BUi^^n  was  permitted 
to  examine  plalnUfl  during  the  trial,  pre- 
sumably with  the  view  of  determining  the 
nature  and  extent  ot  the  injuries.  He  was 
not  afterwards  called  by  dther  party  to  tes- 
tify on  the  subject 

[4]  Lastly,  it  is  urged  that  the  judgment 
must  be  reversed  on  the  gronnd  that  it  er- 
roneously gives  interest  from  the  date  of 
the  verdict,  contrary  to  the  holding  of  the 
court  In  Easter  v.  Virginian  Ballway  Cd, 
76  W.  Ya.  883,  86  S.  E.  37.  In  the  recent  case 
of  Long  V.  Pocahontas  Consolidated  Collieries 
Co.,  98  S.  E.  289,  Judge  Williams  dissent- 
ing, we  ign<H:ed  the  raling  tn  the  Easter  Case 
on  this  question  of  Interest,  and  In  reversing 
the  Judgment  below  in  a  tort  action  rendered 
Jadfl:nieut  for  the  plaintiff  with  Interest  from 
the  date  of  the  verdict  In  the  Easter  Case 
we  seem  to  have  been  misled  by  Talbott  v. 
W.  Ta.  C.  &  P.  Ry.  Co.,  42  W.  Va.  560,  26 
S.  E.  311,  oplni<m  by  Judge  Holt  decided 
subsequently  to  the  amendments  of  sections 
14,  16  and  18  of  diapter  131  of  the  Code,  by 
chapter  120,  Acts  of  the  Legislatnce.  1882 
(sees.  4923,  4925,  4927).  and  to  have  over- 
looked our  decision  in  Campbell  v.  City  of 
Klklns,  68  W.  Va.  308,  52  S.  E.  220,  2  L.  It 
A.  (N.  S.)  159.  As  Judge  Holt  in  Talbott  v. 
W.  Va.  O.  &  P.  Ry.  Go.  refers  only  to  Hawker 
T.  B.  &.  O.  R.  It  Co.,  suKva,  and  Unrdock  t. 


Insurance  Co.,  88  W:  Ya.  407,  10  S.  E.  777, 
7  L.  R.  A.  672,  the  latter  case  Involving  a 
Judgment  rendered  after,  but  a  verdict  ren- 
dered before  said  amendments,  he  seems 
to  have  overlooked  the  effect  of  the  amrad- 
ments  of  1882.  In  Campbell  v.  City  of  Elkins, 
due  regard  seems  to  iiave  been  had  to  the 
amendments  of  1882,  and  the  conclusion 
ttiere  reached  that  in  tort  actions  like  the 
present  the  Jndgm«it  should  bear  interest 
from  the  date  of  the  verdict  as  provided  in 
section  10  of  diapter  131,  the  only  provision 
of  the  law  applicable  In  such  cases.  After  a 
full  review  of  these  decisions,  we  are  fully 
satisfied  that  in  actions  of  tort  the  judgment 
should  bear  interest  from  the  date  of  the 
verdict,  and  that  the  point  of  error  on  the 
question  of  Interest  must  be  overruled. 

Seeing  no  reversible  err<»r,  our  conclusion 
is  to  afllrm  the  Judgment. 

WILLIAMS,  P.  (dissenting  In  part).  I  dis- 
sent from  so  much  only  of  the  foregoing  opin- 
ion as  holds  that  interest  on  the  judgmrat 
should  run  from  the  date  of  the  Tordlct,  for 
the  same  reason  expressed  In  my  dissenting 
opinion  in  the  Long  t.  Pocahontas  Cons<dl- 
dated  Collieries  Case,  98  S.  E.  289.  Properly 
construed,  I  do  not  think  the  statute  dted  in 
the  opinion  apidies  to  Judgments  recovered 
in  tort  actlmia. 


(«6  W.  Vft.  439) 

GHATIN  T.  MAIN  ISLAND  CREEK  GOAL 
CO.    (No.  8961.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  8,  1920.    Rehearing  Denied 
March  2^  1920.) 

(BvUa^  fty  the  Court) 

L.  Bbokebs  4=»71— Aobbement  to  fat  "nr- 
tt-futt"  or  what  is  saved  tw  pbopkbtt 

OAK  Vm  PUBCHAflKD  AX  LESS  7EZ0B  THAN  ONS 
HAUED  OOnSTKnXD. 

Where  one  who  is  deslrouB  of  purchasing 
certain  property  expresses  a  wilingness  to  pay  a 
certain  price  therefor,  and  agrees  with  another 
to  give  him  "fifty-fifty"  on  what  is  saved  if 
he  can  purdxase  the  proper^  at  a  less  price, 
and  through  the  efforts  of  sudi  other  party 
it  is  purchased  at  a  less  price  than  that  named, 
such  second  party  will  be  entitled  to  receive 
one-half  of  the  difference  between  the  price  at 
which  the  purchaser  was  willing  to  purdiase  and 
the  price  at  which  the  property  was  actually 
secured. 

2.  COKPOBATIONS  «=:»426(10)  —  COBPORATIOn 
BECBIVINOI  BENETrrS  UNDEB  OONTBAOT  IN  EX- 
CESS or  POWEBS  IS  BSTOFFBD  TO  SET  UP 
DBFSnSE  07  ULTBA  VIBES. 

Where  the  rights  of  the  public  are  not  in- 
volved, a  purely  lurivate  eorporation  entering  in- 
to a  ctnitract  in  access  of  ita  powers,  and  re- 
ceiving benefits  thereunder,  is  estopped  from 
setting  up  the  defense  that  It  was  without  pow- 
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er  to  make  it,  w)  fu  u  rach  estoppel  la  neces- 
sary to  do  justice  between  the  parties,  unless 
sacb  contract  Is  in  violation  of  some  positlTe 
law  or  well-settled  rale  of  public  policy. 

3.  COHPOEATIONS  <S=»425(6)— ACCEPTANCE  OF 
BENSfTTB  07  CONTBACT  UADK  BY  UNAUTHOB* 
IZBD  AOEHT  CONSTZTTITES  BATUT I  CATION. 
Where  a  private  corporation  accepts  tlio 
benefits  of  a  contract  made  on  its  bdialf  by 
an  onanthwiMd  acent,  it  Uiereby  ratifles  the 
contract  In  Its  entirety  and  will  be  bound  to 
perform  the  obligatioiis  prorided  by  the  con- 
tract to  ba  performed  on  ite  part. 

Brror  to  Oircnit  Oonrt,  Logan  County. 

Action  by  J.  L.  Chafln  against  the  Main 
Island  Greek  Goal  ComjHiny.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Al- 
flnued. 

E.  T.  England  and  COiafln  &  Bland,  all  of 
Logan,  for  plaintiff  in  error. 

E.  Lb  Hogsett,  of  Logan,  for  defradont  in 
error. 

BITZ,  J.  The  plaintiff  brought  this  suit 
to  recoyer  upon  a  contract  for  services  which 
be  claims  he  performed  for  the  defendanL 
At  the  conduston  of  the  plaintiff's  evidence  a 
motion  was  made  to  exclude  the  same  and 
direct  a  Terdlct  for  the  defendant,  which 
motion  being  overruled,  and  the  defendant 
electing  to  stand  tberecm,  the  case  was  sub- 
mitted to  the  Jury  upon  the  plaintiff's  evi- 
dence altme,  resulting  in  a  verdict  in  his  fa- 
vor, upon  which  the  Judgmoit  complained  of 
was  rendered. 

The  plaintiff  testified  in  his  own  behalf, 
and  his  testimony  was  ail  that  was  intro- 
duced. In  so  far  as  his  evidence  Is  material, 
it  establishes  the  following  state  of  facts: 
Tbe  defendant  Is  a  corporation  engaged  in 
fbe  mining  business  In  Logan  connty,  and  at 
tbe  time  of  tbe  transaction  involved  in  this 
lltigatUm  John  Laing  was  its  preiAdent,  and 
a  man  by  the  name  of  Oanon  Its  goieral 
manager.  The  Brownli^  Land  Comi>eny, 
oontn^ed  by  Sidney  and  niomas  Browning 
owned  a  tract  of  land  wblcb  tbe  defendant's 
preeldrat  and  general  manager  informed 
plaintiff  it  desired  to  secure  tqr  pnrcbase,  as 
wdl  also  as  another  tract  owned  by  Clande 
and  Bay  Browning.  Plaintiff  remarked  that 
the  latter  tract  ought  to  be  acaulred  for  $20,- 
000  to  125,000^  and  plaintiff's  general  mana- 
ger rallied.  "If  yon  will  boy  It  for  that,  we 
wUl  G^re  yon  $500."  On  the  next  morning 
the  defendant's  president  sent  for  plaintiff 
to  come  to  bis  office.  Upon  his  arrival  he 
was  Informed  by  the  president  that  be  want- 
ed plaintiff  to  see  the  Brownings  wltb  a 
view  to  purchasing  both  pieces  of  land. 
Plaintiff  stated  that  he  had  no  information 
as  to  what  the  land  could  be  purchased  for ; 
that  he  did  not  want  it  understood  that  his 
remariis  of  tbe  previous  day  were  authorized 


by  Oie  Brownings.  Pursuant  to  his  request, 
plaintiff  saw  the  owners  of  the  Browning 
Land  Oompany  land  and  got  a  price  of  $4,- 
700  on  it.    He  also  saw  Claude  and  Bay 
Browning,  and  they  made  him  a  price  of 
$26,000  on  their  land.    He  reported  this  to 
the  defendant's  president  and  general  mana- 
ger,' and  was  Informed  by  the  president  tliat 
tlie  price  of  $4,700  for  the  Browning  Land 
Company  land  was  all  right,  but  the  presi- 
dent desired  him  to  see  Claude  and  Bay 
Browning  again  and  make  them  an  offer  of 
$20,000  for  their  land.    This  tbe  plaintiff 
did,  but  the  offer  was  declined.   A  counter 
offer  was,  however,  made  to  sell  at  $22,500. 
The  result  of  this  conference  was  given  to 
the  defendant's  president  and  general  mana- 
ger, and  tbe  president  advised  the  plaintiff 
to  close  for  both  pieces  of  land  on  that  basis, 
that  is  $4,700  for  the  Browning  lAod  Com- 
pany tract  and  $22,600  for  the  Claude  and 
Bay  Browning  land,  or  $27,200  for  both 
tracts.    Plaintiff  advised  against  this,  and 
stated  that  he  believed  he  could  secure  both 
tracts  for  $25,000.   The  general  manager  of 
the  defraidant  In  the  presence  of  the  presi- 
dent tiierenpon  advised  the  plaintiff  that,  If 
he  secured  the  land  at  that  price,  be  wonld 
give  him  flfty-flfty  on  what  was  thereby 
saved  from  the  price  of  $27,200  whl<^  the 
defendant's  president  was  willing  to  pay. 
Acting  upon  this,  the  plaintiff  went  back  to 
Logan  and  got  all  four  of  the  Brownings  to- 
gether and  Informed  them  that  tbe  defendant 
desired  to  purchase  both  tracts  of  land  and 
would  give  $26,000  therefor.  The  Brownings 
did  not  accept  this,  but  stated  that  they  be- 
lieved that.  If  they  could  see  Mr,  Laing,  tbe 
defendant's  president,  be  would  give  ttiem 
the  price  they  asked.  Plaintiff  says  he  knew 
fnsn  Mr.  Laing  that  he  would  be  In  Logan 
that  ev«dng,  and  be  so  Informed  the  Brown- 
ings and  advised  them  to  see  him  personally. 
In  the  meantime  he  got  Into  communication 
with  Laing  and  Informed  blm  what  had  been 
don^  and  also  advised  htm  that,  If  be  would 
"stand  pat"  on  tbe  $^,000  offer,  he  w&a  sure 
the  Brownings  wonld  accept  It  Laing  came 
to  Logan  that  evening,  and  was  approached 
by  tbe  Brownings  In  regard  to  purchadng  the 
land.  He  Informed  them  that  be  would  g^ve 
$26,000  for  both  tracts,  and  if  they  accepted 
he  would  draw  a  draft  for  tbe  purchase  m<m- 
ey  and  leave  it  for  delivery  to  them  upon  the 
title  being  passed  to  the  defendant.  Tbe 
Brownings  retired,  and,  after  conferring  over 
this  proposition,  returned  and  accepted  the 
same.    Wberenpoai  Laing,  who  was  Eoing 
away,  drew  a  draft  for  the  purchase  money 
and  arranged  for  its  delivery  to  the  Brown- 
ings.   The  land  was  taken  over  under  this 
arrangement  at  the  price  of  $25,000.  Plaintiff 
claimed  one-half  of  tbe  difference  between 
$25,000,  tbe  price  at  which  the  land  was 
purchased,  and  $27,200,  the  price  lAlns  liad 
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expressed  a  willingness  to  pay,  because  of 
the  propoaltlon  of  the  gea^nl  manager  to 
glre  bim  flfty-flfty  on  the  amonnt  he  eared 
the  company.  The  Judgment  w&a  for  the 
amount  thns  rfnitn^Mf, 

The  defendant  says  the  Judgment  should 
be  reversed: 

d)  Because  the  compensation  to  be  paid 
1b  so  indefinite  expressed,  the  term  "flfty- 
fifty"  not  having  any  certain  meaning,  that 
no  recOTwy  could  be  bad  except  on  the  qnan- 
tnm  meruit,  and  there  la  no  evidence  upon 
vhldi  to  base  such  a  recovery. 

(2)  Because  it  does  not  aiq>ear  ttiat  the 
defmdant  had  antborlty  under  its  cbarter  to 
make  sach  a  contract. 

&)  Because  the  president  and  g^eral 
manager  of  the  company  are  not  shown  to 
have  been  authorized  to  make  such  a  con- 
tract on  behalf  of  the  defcaidant,  and  they 
have  no  snch  Implied  i>ower. 

(4>  Because  It  does  not  appear  tbat  tbe 
plaintiff  was  the  efficient  agent  In  securing 
the  property  at  the  price  at  which  It  was 
purdiased. 

[1]  We  will  take  these  propositions  up  In 
their  order.    The  defendant's  contention  la 
tliat  the  promise  of  the  general  manager  to 
glTe  [dalntlff  "fifty-fifty"  on  what  was  saved 
does' not  mean  anything.   That  this  expres- 
sion has  a  wdl-deflned  meaning  cannot  be 
doubted.  It  conveys  to  the  mind  Immediately 
the  division  of  the  subject  of  dlscasslon  in- 
to balves,  and  we  are  not  wllUng  to  admit 
Qiat  we  are  so  Ignorant  of  terms  in  common 
usage  as  not  to  know  the  meaning  ct  this 
phrase.   The  object  of  constractlon  of  con- 
tracts Is  to  give  effect  to  the  agre«nent  of 
the  parties  so  far  as  It  can  be  ascertained 
from  the  language  used,  and  It  matters  not 
Hiat  the  agreement  may  be  expressed  in  the 
▼ernacnlar  of  the  street   It  Is  clear  fliat  the 
court  below  gave  the  proper  construction  to 
tbe  agreement  of  the  parties;  that  Is.  that 
each  side  would  get  the  benefit  of  one-half 
of  the  difference  between  ^7,200  at  which 
B£r.  Lalng  was  willing  to  close  and  such  leas 
sum  as  they  might  succeed  in  purchasing 
ttie  property  for. 

[22  Can  the  defendant  be  allowed  to  say 
that  this  act  Is  ultra  TlresT  It  Is  a  pure^ 
private  corporation  eo  far  as  the  record 
shows,  and  It  does  not  appear  that  this  con- 
tract would  violate  any  principle  of  public 
poll<7  nor  does  It  violate  any  law.  It  Is 
troe  then  la  no  Showing  as  to  what  corporate 
powers  are  poraessed  the  defmdant  but, 
If  It  relies  iq)on  the  contract  being  ultra 
Tires  to  defeat  recovery.  It  must  diow  ttiat  It 
Is  not  within  Its  corporate  powers.  But, 
erraa  if  It  were  ultra  Tirea,  the  defendant 
oonld  not  set  up  that  d^dnse  here.  It  has 
taken  the  benefit  of  the  contract,  and  that 
estops  It  t»m  saying  that  It  did  not  have 
power  to  make  It  Where  the  rights  of  the 
pnMic  are  not  Involved,  a  private  corporation 


entering  into  a  contract  in  excess  of  its  pow- 
ers, but  which  is  not  in  violation  of  law. or 
any  settled  rule  of  public  policy,  and  receiv- 
ing benefits  thereunder,  is  estopped  from  set- 
ting up  the  defense  that  It  was  without  pow- 
er to  make  It  so  far  as  snch  estoppel  is  nec- 
essary to  do  Justice  between  the  parties. 
News-Register  Go.  v.  Rockingham  Publish- 
ing Co.,  US  Va.  140,  86  S.  B.  874 ;  Unkaof 
T.  Lombard,  137  N.  T.  417,  33  N.  E.  472,  20 
Ll  B.  A.  48,  3a  Am.  St  Bep.  743;  Nims  r. 
Mt  Hermon  Boys'  BOmoI,  160  Mass.  177,  85 
N.  EL  776,  22  U  B.  A.  864,  80  Am.  St  Sep. 
467.  ^ 

[I]  There  is  no  evidence  In  this  case  as  to 
the  authority  possessed  by  the  defendant's 
president  or  Its  general  manager  with  whl(A 
officers  the  plaintiff's  contract  was  made. 
The  president  of  a  corporation  has  no  Im- 
plied power  to  make  snch  a  contract  as  this 
(Vamey  &  Erans  t.  Lumber  &  Mfg.  Co.,  70 
W.  Va.  169,  73  S.  E.  321),  nor  has  the  gen- 
eral manager  any  such  Implied  power  In  the 
absence  of  a  showing  that  snch  a  contract 
comes  within  the  scope  of  Its  ordinary  busi- 
ness (Carroll-Cross  Coal  Co.  v.  Abrams  Greek 
Coal  &  Coke  Co.,  96  S.  E.  148).  But  the 
plaintiff  contends  that  regardless  of  whether 
these  officers  had  authority  to  make  tbe  con- 
tract or  not  tbe  defendant  subsequently  ac- 
cepted the  benefit  of  It  and,  having  done  so, 
It  Is  bound  to  perform  its  obl^atlcms.  It  Is 
quite  true  that  tbe  evidence  shows  that  the 
defendant  took  over  the  land  under  the  con- 
tract procured  for  It  by  the  plaintiff,  and 
it  cannot,  after  taking  the  benefit  <^  the 
plaintiffs  efforts  In  Its  behalf,  deny  his  right 
to  recover  the  comprasatlon  agreed  upon. 
21  R.  a  L.  tide  "Principal  and  Agent"  I 
111;  Mechem  on  Agency,  K  464  and  601; 
Wheeler  v.  McGuIre,  86  Ala.  398.  5  South. 
100.  2  L.  R.  A.  808;  Mayer  v.  Dean,  IIS  N. 
t.  656,  22  N.  B.  261,  6  L.  R.  A.  640;  East- 
man T.  Provident  Mutual  Relief  Assoclati<m, 
65  N.  H.  176,  18  AtL  745.  6  L.  R.  A.  712,  23 
Am.  St.  R^.  29;  Great  Lakes  Towing  Co.  v. 
MUls  Transportation  Co..  165  Fed.  11,  83  a 
a  A.  607,  22  L.  R.  A.  (N.  S.)  769;  Matzger  t. 
Arcade  Building  ft  Realty  Co.,  80  Wash.  401, 
141  Pac.  900.  L.  R.  A.  1916A.  288;  Despatch 
line  V.  Bellamy  Mfg.  Co.,  12  N.  H.  206,  37 
Am.  Dec.  2(@;  Guli(^  v.  Grovor,  83  N.  J. 
Law,  463.  97  Am.  Dec  728;  M^er  v.  Moi^ 
gan,  51  Miss.  21,  24  Am.  Sep.  617;  SherxDd 
v.  Duffy,  160  Mlcb.  488,  125  N.  W.  866,  156 
Am.  St  Bep.  451. 

Tbe  cmly  question  remaining  Is:  Did  tbe 
plaintiff  secure  the  property  for  a  leas  som 
than  ¥27,200?  The  defendant  says  that  it  was 
tiuongji  the  efforts  of  its  president  lolng. 
fliat  this  result  was  obtained.  Fnun  what 
we  have  heretoftna  said  it  snffldeat^  ap- 
pears that  the  plaintUFft  efforts  resnlted  Id 
securing  the  property  for  f25,000.  It  is  tme 
that  Lalng  co-operated  with  him,  but  snr^ 
it  was  contemiAated  that  be  would  have  the 
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assistance  of  the  defendant's  officers  In  bis 
efforts  to  secure  the  land  for  It  at  the  most 
favorable  price. 

We  And  no  error  In  tiie  Judgment,  and  the 
same  Is  afflsmed. 


(86  W.  Va.  MH 

TBA.TBER  t.  BAIBD.  (No.  8873.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  5,  1919.   Rehearing  Denied  March 
24,  1920.) 

(Bvlio-hut  bv  ihe  Court.) 

1.  QUIETINO  TITLB  «=>10(1)— RiOHT  TO  OAH- 
CEL  DEED  ^RPOBrrXNG  TO  CONVEY  UXnERALS. 

To  entitle  one  to  maintain  a  bill  for  the 
rancellation  of  a  deed  purporting  to  convey  the 
minerals  in  his  land,  he  must  ahow  UmselC  to 
be  the  owner  of  such  mloerals. 

2.  Mines  and  mineram  «=>55(S)— Deed  con- 
8tbued  as  a'  convetaitcb  and  not  a  lease. 

A  deed,  although  styled  an  "indmture," 
containing  appropriate  terms  of  a  grant  In 
presentl  of  all  the  grantor's  "right,  ttUe  and 
interest  in  and  to"  all  the  minerals  In  a  certain 
tract  of  land,  redting  present  payment  of  a 
substantial  condderation  and  cootaining  a 
covenant  by  the  grantee  binding  himself,  his 
heirs,  personal  reprmentstlTes,  and  assigns,  to 
pay  the  grantor  one  cent  per  ton  royalty  for 
all  coal  mined,  "payable  as  soon  as  the  coal  Is 
mined  and  shipped,"  Is  a  deed  of  conveyance 
and  not  a  mining  lease,  and  vests  In  the  grantee 
tide  to  the  minerals  in  place. 

f Additional  SyUahus  hy  Editorial  Staff.) 

3.  Mines  and  uinbbau  «=>55(2)— (Conditions 
envBKVUEm-  in  (Wnvktahcv  c9  unbralb 

IN  FLAOK. 

Where  a  deed  .granted  In  prasentl  aU  gran- 
to^t  "rights,  title  and  Interest  in  and  to"  min- 
ends  in  a  certain  tract,  and  recited  payment  of 
a  substantial  conrideration,  a  covenant  by  the 
grantee,  for  himaeU,  his  heirs  and  assigns,  to 
pay  one  cent  per  ton  royalty  for  all  coal  mined, 
"payable  as  soon  as  the  coal  Is  mined  and  ship- 
ped," was  not  a  condition  subsequent,  but  only 
an  additional  consideration  for  the  grants  which 
covenantors  were  bound  to  pay. 

Appeal  from  tbe  Clrcalt  Oonr^  Preston 

County. 

Suit  In  equity  by  Annie  S.  Feather  against 
Melvin  S.  Baird  for  cancellation  of  a  deed. 
Demurrer  to  bill  sustained  and  bill  dismissed, 
and  plalntllE  appeals.  Affirmed. 

Tester  B.  Dunn,  of  Klngwood,  F.  B  Paiv 
ndkt  of  Tonneltini,  and  Wm.  S.  J(dui,  of 
Moi^antown,  for  appellant- 
Joe  V.  Gibson,  of  Kii^ood,  and  Otmley  & 
Jotamon,  of  Charleston,  for  appellea 

WITXIAMS,  J.  Claiming  to  be  the  owner 
of  the  minerals  in,  as  well  as  Oie  surface  of,  a 
tract  of  100  acres  of  land  in  Prestcn  county, 


plaintiff  brought  this  suit  In  equity  to  have 
canceled,  as  a  cloud  upon  her  title,  a  deed 
made  by  C.  M.  Hill  and  wife  to  the  defendant 
Melvin  S.  Balrd  on  the  2d  of  January,  1911, 
puri)ortIng  to  convey  all  the  minerals  under- 
lying a  number  of  tracts  of  land  In  said  coun- 
ty, among  which  is  the  George  H.  Trembly 
600-acre  tract,  of  which  plaintiffs  100  acres 
is  a  part,  in  so  far  an  the  same  Includes  the 
mineral  underlying  her  100  acres.  A  demur- 
rer to  the  bill  was  sustained,  and,  declining  to 
amend,  her  bill  was  dismissed  on  August 
21,  1916,  and  she  has  appealed. 

Numerous  grounds  of  demurrer  were  as- 
signed, any  one  of  three  of  which  la  especial- 
ly urged  in  brief  as  showius  good  cause  for 
sustaining  the  demurrer.  These  three  are: 
(1)  The  absence  of  necessary  parties;  (2)  that 
the  bill  and  exhibits  show  plaintiff  has  tao 
title  to  the  mineral  in  question ;  and  (3)  be- 
cause she  bad  no  possession  of  the  minerals. 
The  second  of  these  is  the  most  vital  and 
fundamental  and  will  be  first  considered,  and, 
if  we  find  the  point  raised  is  sustained  by 
the  record,  then  tbe  other  grounds  may  be 
passsed  over  without  consideration. 

Both  parties  apparently  claim  title  under 
George  H.  Trembly,  plaintiff,  mediately,  by 
deed  from  said  Trembly's  widow  and  hefrs, 
dated  January  28,  1913,  granting  to  her,  with 
covenants  of  general  warranty,  "the  following 
real  estate  situate  in  Preston  county,  W. 
Va.,  on  the  waters  of  Roaring  creek  and 
bounded  as  follows."  Then  follows  the  metes 
and  bounds  of  the  100  acres.  The  considera- 
tion named  is  $1,730,  payable  In  Installments 
differing  in  amounts,  extending  over  a  num- 
ber of  years,  evldaiced  by  eleven  notes  bear- 
ing interest  from  the  date  of  the  deed,  and 
the  last  falling  due  eleven  years  from  tliat 
date,  all  aecnred  by  vendor's  lien,  and  In- 
terest on  all  the  notes  payable  annually.  That 
deed  contains  also  tUa  provision: 

"It  is  understood  and  agreed  between  tiie 
parties  hereto  that  this  deed  is  subject  to  a 
certain  indenture  made  by  G,  H.  Trembly  and 
wife  to  Gbas.  M.  Bill  and  Geo.  W.  L.  Marsden, 
for  coal,  minerals  and  mining  rights,  dated 
January  11th,  1895,  and  recorded  in  the  office 
of  tbe  clerk  of  the  county  court,  in  Bo<A  No. 
76,  page  338,  and  tiie  grantee  herein  shall  not 
hold  the  grantors  liable  for  any  damages  that 
might  arise  by  reason  of  UtigatiMi,  should  the 
said  grantee  attempt  to  remove  the  said  ix^ 
denture  from  said  land,** 

A  copy  of  the  deed,  subject  to  which  plain- 
tUTs  deed  was  made  as  disclosed  by  the  fore- 
going quotation  from  her  deed,  Is  ezldhited 
with  the  bill,  and  shows  that  on  the  date  re- 
ferred to,  to  wit,  January  11,  1895.  George 
H.  Trembly  and  Bva  CL,  his  wife,  executed  a 
deed  granting  to  Ghas.  M.  HUl  and  GeoL  W. 
li.  Marsden  all  the  minerals  underlying  tbe 
whole  of  the  aforesaid  SCO-acre  tract  in  the 
fallowing  terms: 
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"The  said  part?  of  the  firrt  part"  (referring  to 
■aid  Ti«mUr  and  vife).  "for  and  in  coneidera- 
tion  of  the  pzemiaes  and  tha  ram  of  five  hundred 
dollars,  the  receipt  wheretrf  la  her^  admowt 
edged,  hath  granted,  aaalgned,  conreyed,  and  by 
diese  preaents  doth  grant,  assign  and  convey 
onto  the  par^  of  the  second  part"  (meaniog 
Hill  and  Marsden),  "his  heirs,  executors,  admin- 
istrators and  assigns,  all  right,  title  and  in- 
terest of,  in  and  to  all  coal,  iron  or  any  other 
mineral  contained  in  a  certain  tract  or  parcel  of 
land,  situate  in  tlie  county  of  Preston." 

The  grantor  tbai  mentions  the  source  of 
bis  tia^  tiie  quantity  of  land  as  000  acres 
more  or  less,  and  describes  its  boundary  by 
refermce  to  tbe  lines  and  comers  of  adjacent 
owziers,  and  spedfles  particularly  tbe  mining 
rlgbts  and  prlvil^es  granted  for  eniaTattng, 
and  rlgbt  of  InsresB  and  ^reas  over  Ibe  land 
for  remoring  the  minerals  ttierefrom,'  Tbm 
follows  this  coT«iantt 

"And  the  said  party  of  the  second  part  for 
bimself,  his  heirs,  ex  ecu  tors,  administrators  and 
assigns,  doth  covenant  and  agree  to  pay  to 
■aid  psirty  of  tiie  first  part  the  enm  of  me  cent 
per  ton  of  2,240  pounds  royalty  for  all  coal 
mined  ahd  r^nored  from  said  tract  of  land,  said 
royalty  payable  as  socm  aa  the  coal  is  mined 
and  shipped.  And  for  the  faithful  performance 
of  all  and  singular  the  above  covenants,  under- 
standings and  agreements,  the  said  parties 
hereto  do  bind  themselves,  their  heirs  and  as- 
signs,  each  to  the  other,  his  heirs,  executors, 
administrators  and  assigns.'* 

Said  Hill  and  wife,  Marsd^  and  wlfe^  and 
a  ntimber  of  other  parties,  jt^ed  In  executing 
a  deed  dated  Augost  28,  1887,  granting  "aU 
tbdr  right.  tlUe  and  interest  in  and  to"  all 
tbe  minerals  In  a  large  number  of  tracts  of 
land  In  Preston  county,  including  tbe  afore- 
said Trembly  tract  ot  DOG  acres,  to  the  Blue 
Ridge  OU  &  DereloEment  CcHnpany,  a  West 
Vlrslnla  cwporatton.  Tbia  deed,  as  well  as 
all  otbm  herein  mentioned,,  was  duly  re- 
corded  In  Fresttm  county  sbortly  after  its 
execotion.  What  disposition,  If  any,  the  Blue 
Ridge  Oil  &  Derdopmoit  Company  ever  made 
of  Its  title.  Is  not  alleged.  It  Is  alleged,  bow- 
ever,  that  C.  M.  Hill  and  wlfe^  by  deed  dated 
January  2, 1911,  att^pted  to  convey  the  min- 
eral underlying  the  aforesaid  600  acres  to  the 
defendant  Uelvln  8.  Balrd,  and  tbls  Is  the 
deed  wblch  plaintiff  avers  Is  the  cloud  which 
slie  prays  to  have  removed. 

[1]  Ckmnael  tat  appellant  claims  tbat  Balrd 
acquired  no  title  to  tbe  mineral  by  tbe  deed 
last  mentioned  and  tbat  plaintiff  bas  a  rlf^t 
to  baTe  it  canccded  as  a  dond  upon  ber  title 
to  tbe  mlnmls  la  Imf  100  acres.  Ther  far- 
tber  contend  tbat  the  Indenture  or  deed  made 
George  H.  Trembly  and  wife  to  Wa  and 
Marsdm  In  1885  was  not  a  grant  to  1b«n  of 
the  minerals  in  plac^  but  was  In  ^ect  only  a 
tntning  lease,  wblcb  te  forfeited  for  failure  to 
begin  mining  operations.  On  the  other  hand, 
ooons^  tat  defendant  insist  that  appellant 


has  shown  no  title  to  the  mineral  in  hers^, 
and  therefore  no  right  to  maintain  a  salt  to 
remove  a  dond  tbereftom.  It  Is  unnecessary 
to  cite  authority  for  tbe  fundamental  propo- 
sition tbat,  If  plaintiff  ia  not  the  owner  of  the 
minerals  underlying  ber  100-acre  tract  of  land, 
she  cannot  maintain  this  suit 

[2]  PlalntifTs  deed  was  expressly  made  sub- 
ject to  the  previous  deed  from  George  H. 
Trembly  and  wife  to  H^l  and  Marsden,  and, 
if  that  deed  operated  to  vest  In  them  title  to 
the  minerals  In  place,  then  there  bas  been 
no  forfeiture  or  reversion  of  that  title,  and 
consequently  no  title  in  plaintiff  to  the  miner- 
als. The  deed  recites  a  substantial,  If  not  an 
adequate,  consideration  paid  and  contains  ap< 
proprlate  terms  of  a  grant  In  presentl  of  tbe 
minerals,  and  does  vest  title  to  all  tbe  miner* 
als  in  place  In  and  under  tbe  land  In  the  gran- 
tees therein.  Hardman  v.  Brown,  77  W.  Va. 
478,  88  S.  B.  1016,  and  Morrison  v.  American 
Ass'n,  110  Ya.  91,  65  8.  B.  469. 

[3]  The  covenant  by  the  grantees  to  pay  the 
grantor  <me  cent  royalty  per  ton  for  all  coal 
mined,  "payable  as  soon  as  tbe  coal  Is  mined 
and  shipped,"  Is  not  a  condition  subsequent, 
but  only  an  additional  consideration  for  the 
grant,  which  the  covenantors  and  their  as- 
signs ore  bound  to  pay  as  stipulated.  This 
deed  effected  a  severance  of  the  estate  in  the 
surface  from  the  estate  In  the  minerals,  and 
divested  the  grantor  of  the  latter  estate; 
hence  no  estate  in  the  minerals  passed  to  bis 
heirs,  and  their  deed  passed  none  therein  to 
tbe  plaintiff,  l^ere  is  no  condition  subse- 
quent and  DO  provision  for  a  forfeiture  or  re- 
version of  the  title,  and  nothing  in  tbe  <Aar* 
acter  of  the  conveyance  from  whldi  any  limi- 
tations upon  the  estate  can  be  Implied. 

The  decree  Is  affirmed. 


(8G  W.  Va.  145) 
BABDIN  T.  RABDIN  et  al.    (No.  S781.) 

(Snpreme  Court  of  Appeals  of  West  Virginia 
Kov.  18,  1919.    Behearlng  Denied 
March  24, 1920.) 

(Byllahu  hv  the  Court.) 

1.  Lib  fkhdbhs  «=»24<1)— Biqhts  of  fub- 
ohasbbs  pbndertb  lite  ;  effect  of  nscbeb. 

According  to  tbe  common-lav  doctrine  of 
lis  pendens,  one  who  purchases  from  a  party 
to  a  pending  suit  a  part  or  tbe  whole  of  the 
subject-matter  involved  in  the  litigation  takes  it 
subject  to  the  final  disposition  of  the  cause,  and 
is  bound  by  the  decree  Ibat  may  he  entered 
against  the  party  from  whom  be  derived  title. 

2.  Lis   PBHDBNB   «=s8  — BEUTION    BACK  TO 
8EBVICB  or  FBOCBSS. 

Where  process  in  the  suit  has  been  issued 
and  r^ularly  served,  and  a  bUl  has  been  filed 
disdoring  the  nature  and  purpose  of  the  suit 
and  Its  relation  to  the  property  involved  with 
sufficient  certainty  to  put  an  Intending  pur- 
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diaser  uiwn  ingnlr?  as  to  vhether  It  Is  actually 
InvolTed  In  the  suit,  the  Us  pendens  dates  at 
least  from  the  fllinc  of  the  bilL 

8.  IdB  FKHDBITS  •=»2— StATCTOBT  PBOVISIONB. 

Statates  requiring  recordation  of  formal  no* 
tice  of  the  pendency  of  a  suit,  before  a  pen- 
dente lite  purchaser  for  valuable  consideraticHi 
without  notice  can  be  bound  by  the  decree  ren- 
dered therein,  do  not  themselves  create  the  law 
of  Us  pwidens  in  the  particular  jurisdictions  in 
which  tiiey  are  operatiTe,  but  rathw  may  be 
regarded  as  impoahif  limitations  upon  the  com- 
mon law  otherwise  eristinf  upon  the  subject. 
Actions  or  proceedings  of  a  dass  not  embraced 
within  the  terms  of  the  statute  remain  subject 
to  the  common-law  ntle  regarding  lis  pendens. 

4.  Lib  FSNDBHa  ^»18— BacoEDAnos  or  ms- 
MAI.  Hono. 
Section  IS,  e.  ISIK  Code  (sea  610S),  limit- 
ing die  scope  vt  tha  coounon-Uw  role  of  lis 
pendens  In  this  state,  requires  recordation  of 
formal  notice  of  the  pendency  of  the  suit  only 
where  the  proceeding  is  one  to  subject  real  es- 
tate to  the  payment  of  any  debt  or  liability, 
and  where  no  previous  lien  shall  have  been 
acquired  tberecm  in  some  one  or  more  of  the 
methods  prescribed  1^  law.  In  the  absence 
of  either  or  both  of  ttMse  reQulrements*  the 
statute  does  sot  apply,  and  the  common-law 
rule,  requiring  no  formal  notice,  govema. 

Qi.  Lib  FBNiHEnB  #s»18— Afplicatioh  or  btat- 
on  BKQUiBxna  roxiUL  xoikb;  "futioub 

UXH." 

In  a  nit  to  anCorca  a  prior  unrecorded 
jndgmoit  against  real  estate  owned  by  the 
Judgment  debtor,  but  later  conveyed  by  him, 
such  judgment  constitutes  a  "previous  lien" 
against  the  real  estate  within  the  meaning  of 
section  23,  e.  139.  Code  (sec.  5106),  thereby 
rendering .  inapplicable  the  prorisiona  of  that 
statute. 

&  Lib  nNDEHB  ^s»24(S)— Bxohtb  or  bona 
riDK  pubchabibb;  mouanr  or  bbcobdzhq 

JUDOIIBNT. 
A  pendente  lite  purchaser  of  the  property 
involved  in  such  suit,  therefore,  is  subject  to  the 
common-law  rule  of  lis  pendens,  and  bound  by 
the  decree  entered  in  the  cause,  and  is  not  pro- 
tected hj  the  provisions  of  section  0,  &  139, 
Code  (tee.  S09S),  requiring  a  judgment  for  mon- 
ey to  be  recorded  before  it  can  be  binding  as 
a  lien  on  real  estate  against  a  purchaser  for 
value  without  notice. 

(Additional  BylMua  by  Editorial  Staff.) 
7.  Lib  pbndbmb  49lS— Aoxiomb  xx  wbioh 

AUTHOBtZBD. 

The  doctrine  of  lis  pendens  applies  only 
where  the  legal  proceeding  relates  directly  to 
the  thing  or  property  in  question,  and  has  no 
application  to  actions  to  recover  personal  judg- 
mental 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  Belle  Rardin  against  R.  B.  Bardln 
and  others  In  which  L.  A.  Brewer  by  petition 
became  a  party  defradant  Decree  for  plain- 
tiff, and  defendant  L.  A.  Brewer  appeals. 
Affirmed. 


Me^  tt  BeUbair,  of  Hnntlivtoii,  tor  ap- 
pellant 

W.  K.  Oowden,  of  Hnntliigton,  fl>r  ajipdleBL 

LYNCH,  jr.  In  a  anit  brouflfht  for  tbe  pni^ 
poa^  Uie  plaintiff  on  the  first  day  of  NoTem- 
ber,  mo,  obtained  a  dlToroe  from  her  hf» 
band,  Bobert  B.  Bardln,  from  bed  and  board, 
and  an  allomuioe  of  $2  per  weA  as  allmcHiy ; 
and  ca  tbe  17th  day  of  October,  1912,  a  di- 
Toroe  a  vinculo  matrimonii,  and  also  a  decree 
reqnlrlnff  her  hnaband  to  pay  her  $184.  that 
b^ig  the  aggregate  of  Ute  wedJj  paymenta 
flrat  decreed  but  no  part  at  •wbAA  be  had 
theretofore  paid,  and  the  ooBta  of  the  anit. 
The  last  decree  ahe  obtained  in  the  maimer 
authorized  by  section  13,  c.  dl,  Code  (fiec 
3649.  On  or  about  August  20.  1912,  B.  B. 
Rardin  inherited  from  his  mother,  Sarah  B. 
Rardln,  an  undirlded  one-fonrQi  interest  In  a 
lot  situated  In  the  city  of  Huntington,  which 
Interest  be  conveyed  to  his  brother,  Will  T. 
Rardin,  October  26,  1912,  or  nine  days  after 
his  wife  obtained  tbe  decree  of  absolute  dl- 
Torce  last  referred  to.  The  plain  tiff  Insti- 
tuted this  suit  February  27,  191S,  process  be- 
ing aerred  the  day  following,  for  the  purpose 
of  enforcing  against  tbe  property  of  ber  hus- 
band the  judgment  rendered  against  him  in 
the  decree  of  October  17,  1912;  the  bill  al- 
leging that  tbe  oooveyance  made  by  him  to 
his  brother  .was  fraudulent  and  without  con- 
sideration. It  is  this  deed  that  the  decree 
complained  ot  canceled  and  held  for  naught, 
so  far  aa  her  debt  and  demand  is  concerned. 

As  originally  instituted,  tbe  only  parties 
defendant  to  the  suit  were  R.  B.  Rardin  and 
W.  T.  Rardin  and  the  letter's  wife.  Letter, 
however,  tbe  appellant,  L.  A.  Brewer,  became 
a  party  defendant  by  petition  filed  June  13, 
1917,  in  wbldi  he  set  up  a  pundiase  by  him 
from  W.  T.  Rardin  and  others,  the  b^rs  at 
law  of  Sarah  K.  Rardin,  of  all  their  Interests 
in  tbe  Huntington  lot  owned  by  tbe  latter  at 
her  death,  including  tbe  undivided  cMie-fourtb 
interest  conveyed  by  B.  B.  Rardin  to  his 
brother,  pursuant  to  which  he  alleges  he 
paid  to  bis  grantors  tbe  entire  considaatlfm 
agreed  upon  between  them,  and  they  convey- 
ed to  him  tbe  lot  July  1,  1013,  four  mtrnths 
after  the  institution  of  this  suit  In  his  peti- 
tion Brewa-  claimed  to  be  a  purchaser  for 
value  without  notice  of  tbe  pendency  of  this 
suit  and  ot  tbe  decrees  entered  In  the  di- 
vorce proceedings  requiring  the  defoidant 
therein  to  pay  to  plaintiff  the  money  ther^ 
decreed  to  ber;  and  that  be  was  not  aware, 
when  be  pur^ased  the  lot  end  obtained  a 
deed  therefor,  that  plaintiff  bad  any  claim 
against  R.  B.  Rardin's  Interest  therein  or 
right  to  subject  It  to  sale  to  aatiafy  bu<A 
claim ;  and  further  that  at  that  time  be  had 
no  notice  or  kno'wledge  of  any  fraud  commit- 
ted or  Intraded  by  R.  B.  Rardin  or  W.  T.  Rai^ 
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din  In  the  execution  and  procurement  ot  the 
deed  of  October  26,  1912;  and  that  at  the 
time  ot  Buch  parchaee  and  the  payment  of 
the  consideration  therefor  and  the  procare- 
ment  of  the  deed  of  July  1, 1913,  plaintiff  and 
no  one  for  her  had  caused  the  decree  in  the 
divorce  salt  or  notice  of  the  pendency  of  this 
suit  to  be  docketed  or  filed  in  the  office  of 
the  cierk  of  the  county  court  of  Cabell  coun- 
ty, as  required  by  sections  4,  6,  and  13,  c. 
139,  Code  <sec8.  6096.  6008,  510S);  that  pursu- 
ant to  such  purchase  and  conveyance  he  en- 
tered upon  the  lot,  took  and  since  has  retain- 
ed possession  of  It,  and  made  valuable  and 
permanent  Improvements  thereon ;  wherefore 
and  by  reason  thereof  and  all  of  which  he 
diallenges  the  legal  rl^t  of  the  plaintiff  to 
enforce  the  decree  against  said  lot  or  any 
part  of  it,  and  asserts  that  bis  light  thereto 
Is  superior  and  paramount  to  any  right 
claimed  by  her  against  the  same.  But  the 
decree  complained  of  accorded  to  plaintiff  a 
judgm^t  of  $284.62  upon  the  former  money 
decree  and  the  costs  of  the  suit,  dismissed 
the  petition  of  appellant,  set  aside  the  deed 
of  October  26, 1912,  from  R.  B.  Rardlu  to  W. 
T.  Rardln,  and  directed  the  sale  of  the  one- 
fburth  Interest  to  satisfy  the  judgment  in 
case  of  default  In  the  payment  thereof. 

For  the  purposes  of  this  discussion,  the  al- 
legations of  appellanfs  i>etitlon  will  be  tak- 
en  as  true,  for  there  Is  no  dispute  concern- 
ing them,  thus  presenting  the  single  question 
whether  one  who  purchases  real  estate  in- 
volved in  a  pending  suit  brought  to  charge  it 
with  the  amount  of  a  decree  theretofore  ren- 
dered In  a  former  suit,  but  not  recorded, 
takes  it  subject  to  the  final  disposition  there- 
to In  such  pending  suit 

[1,  7]  The  common-law  doctrine  of  lis  pen- 
dens Is  a  rule  of  ancient  origin.  According 
to  its  terms,  one  who  purchases  from  a  party 
to  a  pending  suit  a  part  or  the  whole  of  the 
subject-matter  Involved  In  the  litigation  takes 
It  smbject  to  the  final  dlspositlou  of  the  cause 
and  is  bound  by  the  decree  that  may  be  en- 
tered against  the  party  from  whom  he  deriv- 
ed title.  The  litigating  parties  need  take  no 
notice  of  the  title  bo  acquired,  nor  Is  it  nec- 
essary to  make  such  purchaser  a  party.  The 
basis  for  the  rule,  which  frequently  works 
hardship  upon  innocent  purchasers  for  value 
without  notice,  rests  upon  considers tlons  of 
public  potl(7;  the  ground  being  that  It  la  neo> 
essary  to  the  administration  of  Justice  that 
tbe  dedaioi  ot  the  court  in  a  suit  relating  to 
apedflc  property  should  be  binding,  not  only 
on  the  litigant  parties,  but  on  those  who  de- 
rive title  from  them  pendente  lite,  whether 
with  notfoe  of  the  suit  or  not  Otherwise  all 
andb  aulta  might  be  tendered  abortive  by  sue* 
cessiTe  allenatloiM  <a  the  proper^  involved 
therein.  At  the  end  ot  one  salt  another  would 
have  to  be  commenced,  and  after  that  anoth- 
er. If  the  property  should  again  be  aliened ; 
ao  that  it  would  be  almost  Isnposalble  tot  a 


jdalntiff  ever  to  enforce  his  rights  by  resort 
to  l^al  proceedings.  Newman  v.  Chapman. 
2  Rand.  (Va.)  93,  14  Am.  Dec.  766;  WUfong 
V,  Johnson,  41  W.  Va.  283,  23  S.  E.  780; 
Wlngfleld  V.  Neall.  60  W.  Va.  106,  64  S.  B.  47, 
10  L.  R.  A.  (N.  S.)  443,  116  Am.  St.  Bep.  882, 
9  Ann.  Cas.  982 ;  17  R.  C.  U  1012.  The  doc- 
trine of  lis  pendens,  however,  applies  only 
where,  as  here,  the  legal  proceeding  relates 
directly  to  the  thing  or  property  In  question, 
and  has  no  application  to  actions  to  recover 
personal  Judgments.  White  v.  Perry,  14  W. 
Va.  66. 

[2]  Where  process  In  the  suit  has  been  Is- 
sued and  regularly  served,  and  a  bill  has  been 
filed  disclosing  the  nature  and  purpose  of 
the  suit  and  Its  relation  to  the  property  in- 
volved with  sufficient  certainty  to  put  an  In- 
tending purchaser  upon  Inquiry  as  to  whether 
it  is  actually  Involved  In  the  suit,  the  lis  pen- 
dens dates  at  least  from  the  filing  of  the  bill. 
Bennett,  Lis  Pendens,  pp.  96-97;  17  R.  C.  L. 
p.  1033 ;  25  Cyc.  1463.  There  is  authority  in 
this  state  holding  that  In  such  a  case  the  lis 
pendens  relates  back  to  the  date  of  the  serv- 
ice of  process,  where  that  antedates  the  filing 
of  the  bill  (Newman  v.  Chapman,  supra;  Har- 
mon V.  Byram's  Adm'r,  11  W.  Va.  511 ;  Stone 
V.  Tyree,  30  W.  Va.  687,  6  S.  B.  878;  O'Coi- 
uor  V.  O  Connor,  46  W  Va.  854,  32  S.  B.  276) 
and  some  intimating  that  perhaps  It  should 
date  from  the  Issuance  of  the  writ  (United 
States  Blowpipe  Co.  v.  Spoicer,  46  W.  Va. 
690,  33  S.  G.  342;  Geiser  Manufacturing  Oo. 
V.  Chewning,  52  W.  Va.  623,  534,  44  S.  a 
193).  It  is  not  necessary  at  this  time  to  de- 
termine the  correctness  of  these  earlier  au- 
thorities on  this  point.  That  queatlcm  la  not 
material  here,  for  the  issuance  and  service  of 
process  and  filing  of  the  bin  all  antedate  ap- 
pellant's purchase  by  approidmately  tbur 
m<mths. 

[3]  Because  of  the  severl^  and  barahneai 
of  the  doctrine  of  Us  pendens,  in  many  states 
statutes  have  been  enacted  requiring  recorda- 
tion of  formal  notice  of  the  pend^uiy  ot  tba 
suit  before  a  purchaser  for  value  without 
notice  can  be  bound.  These  statutes  do  not 
themselves  create  the  law  of  lis  pendens  in 
the  particular  Jnrlsdlctiona  in  whidi  they  are 
operative,  but  rather  may  be  regarded  as  im- 
posing limitations  upon  the  commou-la.w  doc- 
trine otherwise  existing  upon  the  subject 
Actions  or  proceedings  of  a  class  not  embrac- 
ed within  the  terms  of  the  statute  must  re- 
main subject  to  the  common-law  rule  regard- 
ing lis  pendens.  Note.  66  Am.  St  Rep.  855; 
17  R.  C.  L.  1016. 

[4]  The  statute  limiting  the  scope  ot  the 
common-law  rule  In  this  state  la  section  IS, 
c.  139  (sec.  5105),  Code: 

"The  pendency  of  an  action,  snit  attadinent 
or  pTOceediDga  to  subject  real  estate  to  the  pay- 
ment of  any  debt  or  liability,  upon  which  a 
previous  lien  shall  not  have  been  acquired  in 
aoma  one  or  mora  ttf  tlia  methods  prescribed 
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by  law,  shall  not  bind  <a  affect  a  parchaser  of 
such  real  estate,  for  a  valnable  coBslderation, 
without  notice,  unless  and  antil  a  memorandum, 
aetting  forth  the  title  of  the  cause;  the  court 
in  whldi  it  is  pending ;  the  general  object  of  the 
suit,  attachment,  or  other  proceeding,  the  loca- 
ti<m  and  quantity  of  the  land,  as  near  as  may 
be,  and  the  name  of  the  person  whose  estate 
therein  is  intended  to  be  affected  by  the  acticHi, 
fluit,  attachment  or  proceeding,  ahall  be  filed 
wi^  the  clerk  of  the  eoonty  court  of  tba  ooonty 
In  which  the  land  Ic  situated.  Tb«  derk  of 
every  such  county  conrt  shall  without  delay 
record  the  said  memorandum  in  the  deed  book, 
and  index  the  same  in  the  name  of  both  the 
parties." 

From  a  consideration  of  this  section  It  Is 
seen  that  two  specific  requirements  must  be 
met  before  a  plaintiff  In  a  suit  Is  required  to 
file  for  recordation  the  formal  notice  men- 
tioned above.  In  order  to  hind  a  poidente  lite 
purchaser  for  value  without  notice:  First, 
the  proceeding  must  be  one  "to  subject  real 
estate  to  the  payment  of  any  debt  or  liabili- 
ty"; second,  "upon  wbldi  a  previous  lien 
shall  not  have  l>een  acquired  in  some  one  or 
more  of  the  methods  prescribed  by  law." 
Hence  If  the  proceeding  Is  not  one  to  diarge 
real  estate  with  a  debt  or  liability,  or  If  a 
previous  Hen  shall  have  been  acquired  there- 
on, the  statute  does  not  apply,  and  the  com- 
mon-law mle  of  lis  pend^ia  gorerns,  wblcb 
requires  no  aodi  notice. 

Tbe  efEect  of  section  13  has  been  discussed 
in  several  cases.    In  Osbom  v.  Glasscock, 

39  W.  Va.  749,  20  S.  E.  702,  It  was  held  to 
have  no  application  where  the  subject-matter 
of  the  suit  was  personal  .property,  not  real 
estate.  In  WlEFong  y.  Johnson,  41  W.  Ta. 
283,  23  S.  E.  730,  and  O'Connor  T.'O'Ofmnor, 

40  W.  Va.  854,  82  S.  E.  276.  the  purpose  of 
the  suits  was  merely  to  cancel  and  set  aside 
deeds  a»  fraudulently  obtained,  and  In  each 
case  the  conrt  held  ttiat  the  pendente  lite 
purchaser  .vas  not  protected  by  section  IS, 
dnce  the  salts  were  for  the  reoovery  of  real 
estate,  and  not  to  subject  It  to  the  payment  of 
a  debt  or  UabUity. 

Similarly,  In  Harmon  t.  Byram's  Adm'r, 
11  W.  Va.  SU,  and  Shumate's  Bx*n  t.  Orodc- 
ett,  4S  W.  Ta.  481,  27  8.  B.  240^  the  second 
requirement  was  missing.  In  both  cases  pre> 
vlouB  liois  existed  <n  the  real  estate  Involv- 
ed, in  one,  a  Judgment  "Ben,  tn  die  other, 
Judgment  and  deed  of  trust  Uens,  all  record- 
ed. Because  of  the  existence  of  these  pre- 
vious liens,  the  statute  was  held  not  to  apply, 
and  the  pendente  lite  purchaser  took  subject 
Lo  the  decree. 

The  only  case  wbldi  we  have  dlsoorere^ 
where  the  statute  was  held  to  apply  to  the 
Ndlet  of  a  purdiaser  pendente  lite  where  no 
tormal  lis  paidens  notice  had  been  filed,  is 
De  Gamp  r.  Camahan.  26  W.  Va.  838,  an  at- 
tachment suit  against  the  property  of  one 
CampbeU.  Thwe  both  requirements  of  sec- 
tlOD  IS  were  complied  with.  An  attempt  was 


made^  however,  to  except  the  case  from  t3ie 
statute  on  the  ground  that  the  lien  acquired 
by  Instituting  the  attachment  suit  was  of  It- 
self such  -a  lien  as  the  statute  specified.  But 
in  denying  that  contention  the  court  said 
(26  W.  Va.  843): 

"The  fallacy  of  this  argument  is  that  the 
statute  declares  that  the  lien  excepted  from  the 
cveratlon  of  the  statute  must  be  a  'pnvUmt 
lien  acquired  in  some  one  or  more  of  the  meth- 
ods pr^cribed  by  law.'  It  must  have  been  a 
lien  acquired  upon  the  real  estate  sought  to 
be  affected  in  that  suit  prior  to  the  commence- 
ment of  the  suit  This  was  certainly  not  such 
a  lien.  This  was  acquired  after  the  institu- 
tion of  the  suit,  or  at  the  tkue  of  the  insti- 
tution of  the  suit  in  which  it  is  sought  to  be 
enforced.  It  fc^ows  therefore  that,  unless  such 
lis  p»kdens  was  recorded  as  prescribed  by  the 
statute,  the  Hen  could  not  bind  or  affect  a 
parchaser  of  sudi  real  estate."  (Italics  not 
ours.) 

In  the  preset  case  the  fundamental  pur- 
pose of  the  suit  was  to  subject  real  estate  to 
the  payment  of  a  debt  or  liability.  It  Is  only 
as  Incidental  to  the  sale  of  the  undivided 
one-fourth  interest  conveyed  from  R.  B. 
Rardln  to  W.  T.  Bardln  by  deed  of  October 
26,  1912,  and  by  the  latter  to  the  appellant, 
Oiat  the  plaintiff  seeks  to  set  aside  that  in- 
strument. She  Is  not  seeking  to  recover  title 
or  possession  of  such  interest,  but  merely  to 
remove  all  bars  which  might  hinder  or  pre- 
vent recourse  to  that. interest  in  the  satisfac- 
tion of  her  claim.  That  the  prime  object  of 
the  suit  .was  the  subjection  of  real  estate  to 
a  debt  or  Hablllt?  is  conclusively  shown,  not 
only  by  the  bill  praying  relief  but  by  the  final 
decree  ordering  the  sale  ot  such  interest, 
whi^  sets  aside  the  conveyance  aforesaid, 
"but  so  far  only  as  the  said  debt  and  demand 
of  said  plaintiff.  Belle  Rardln,  is  concerned.** 

fi]  But  It  la  the  second  requirement  of 
section  IS,  c.  130  (sec.  5105),  that  is  absent. 
The  decree  fbr  money  roidered  in  Hie  di- 
vorce suit  on  October  17,  1912,  thou^  unre- 
eorded,  created  a  11^  upm  the  real  estate 
of  B.  B.  Bardin  within  the  meaning  <tf  tliat 
section.  According  to  the  terms  of  sectioua 
1  and  5  oi  that  chapter  (sees.  6093,  S09rj, 
"every  Judgment  tor  money  rendered  In  this 
state  heretofore  or  hereafter,  against  any 
person,  shall  be  a  lien  mi  all  real  estate  of 
or  to  which  sudi  person  shall  be  possessed  or 
entitled  at  or  after  the  date  ot  such  Judg- 
ment," subject  only  to  the  qualification  con- 
tained in  section  6  (sec.  5098)  that  it  shall 
not  be  operative  against  a  purchaser  for  val- 
uable consideration  without  notice  unless  re- 
corded in  the  county  wherein  such  real  estate 
is.  This  qtiallflcatlMi  or  exception,  however, 
does  not  affect  the  existence  of  the  Hen,  but 
merely  renders  it  Inoperative  under  certain 
conditions.  Hence,  there  being  a  previoiu 
Hen  upon  the  real  estete  at  the  time  of  the 
institution  of  the  suit,  the  provisions  of  sec- 
tion 18  requiring  flUng  and  recordation  of 
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formal  uottce  of  Us  pendens  have  no  applica- 
tion here.  The  only  difference  between  the 
facts  of  thlB  case  and  those  of  Harmon  t. 
Byram'a  Adm'r,  snpra,  and  Shumate's  Ex'rs 
T.  Crockett,  snpra,  where  the  statute  was 
held  not  to  apply.  Is  that  in  the  latter  cases 
the  Judgments  were  recorded,  while  here  that 
was  not  done.  That  difference,  however,  Is 
not  materiaL  Section  13  does  not  require  that 
the  Uens  be  recorded,  but  only  that  they  be 
"prerlons  liens,**  audi  as  we  liaTe  aibaiirn  to 
exist  here. 

[6]  Since  the  statute  does  not  apply  to  the 
relief  of  appellant,  the  case  is  to  be  govern- 
ed by  the  common-law  rules  of  lis  pendens, 
which  are  that  one  who  purchases  from  a 
party  to  a  pending- suit  a  part  or  the  whole 
of  the  subject-matter  involved  in  the  litiga- 
tion takes  It  subject  to  the  final  disposition  of 
the  cause,  and  Is  bound  by  the  decree  that 
may  be  entered  against  the  party  from  whom 
be  derived  title.  Accordingly,  appellant  Is 
bound  by  tbe  decree  complained  of  which 
subjects  to  sale  the  undivided  one-fourth  in- 
terest in  the  lot  purchased  by  him  pendente 
Ut^  unless  protected  by  the  provisions  of 
sectioa  6,  c.  139,  Code,  which  requires  a 
Judgment  for  m<»iey  to  be  recorded  before  It 
can  be  binding  as  a  lien  upon  real  estate 
against  a  purchaser  for  value  without  notice. 
If  the  purt^iase  had  been  made  prior  to  the 
institution  of  this  suit,  that  section  dearly 
would  have  protected  him.  But  after  its  in- 
stitntlon  he  was  subject  to  the  conunon-law 
doctrine  of  Us  poidens,  which  Is  Inexorable, 
except  in  so  far  as  modified  by  section  13  of 
diapter  189.  Though  the  rule  works  hardi- 
ly against  purchase  such  as  appellant,  yet 
It  rests  with  the  Legislature,  not  .with  this 
court,  to  efTect  a  modification  of  Its  terms. 

Though  apparently  the  conclusion  we  have 
annoonced  Is  not  In  accord  with  the  prlnd- 
IOm  ennndated  In  Newman  v.  Chapman, 
si^ra,  2  Band.  (VaO  93,  14  Am.  Dec.  766, 
Tet,  when  tbey  are  lnteriH«ted  and  under- 
stood In  Tlev  ot  tbe  facta  of  tiiat  case,  the 
candnsion  does  not  contravene  them.  The 
fiBCtB  of  the  two  cases  pat  Uiem  upm  an  en- 
tirely different  basis.  The  fundamental  dls- 
tlngnlshing  Ceatore  is  that  whfdi  differenti- 
ates a  mortgage  from  a  Judgment  or  decree. 
By  tbe  provisions  of  section  6,  c.  74,  Code 
^ec  88810,  ev^  mortgage  of  real  estate  is 
void  as  to.  creditors  or  pnrduuers  for  valu- 
able consldaratloa  without  notice,  until  and 
except  from  the  time  it  is  dnlr  admitted  to 
record  in  the  ommty  wherein  tlie  prc^perty 


embraced  In  tbe  deed  may  be.  Sodi  was  the 
character  of  the  Instrument  with  which  the 
dedsim  of  the  Newman  Case  dealt,  and  it 
was  not  admitted  to  record  at  the  time  the 
sale  Involved  became  effective  by  the  exec» 
tlon  and  recordation  of  the  deed  and  full 
compliance  of  the  purdiaser  with  the  terms 
of  the  sale  to  him.  There  was  then  no  lien 
binding  oa  the  land  purdiased  by  him  that 
could  or  did  affect  the  title  acquired  by  him. 
As  to  him  the  mortgage  lacked  an  element 
essential  to  its  validity.  It  was  not  merely 
voidable  as  to  him.  It  was  void,  and,  though 
valid  as  between  the  parties  Immediately 
concerned  In  Its  execution,  recordation  was 
an  essential  prerequisite  to  affect  him. 

No  such  provision  obtains  respecting  the 
lien  of  tbe  decree  rendered  in  favor  of  the 
plaintiff  in  the  divorce  suit,  and  which  she 
seeks  to  enforce  In  this  suit  If,  as  we  have 
said.  Brewer  had  bought  the  land  at  any 
time  when  no  suit  was  pending  to  subject  it 
to  sale  to  satls^  the  Hen  and  for  that  pur- 
pose to  set  aside  the  two  deeds,  he  would 
have  been  protected  because  of  tbe  lack  of 
recordation  required  by  section  6,  c.  139, 
Code;  Sections  6  and  13  are  to  be  construed 
as  expressive  of  tlie  leglslatlTe  Intent  touch- 
ing the  same  dass  of  persons  or  Uiin^ii,  llau, 
and  purchasers  for  value  without  notice.  In 
this  respect  the  sections  are  in  pari  materia. 
Th^  refer  to  the  same  subject,  uid  their 
plabi  Intent  is  tbe  autioi  of  a  system  re- 
specting the  aiforceabnity  of  liens  against 
lands  purchased  when  no  suit  is  pending  to 
enforce  them,  as  in  section  6^  and  when  there 
is  sndi  suit,  as  In  section  13;  and,  if  it 
be  true,  as  a^ued  by  counsel,  that,  unless  re- 
corded, the  decree  for  the  satisfaction  of 
which  plainUfl  brought  this  suit  does  not 
bind  the  land  owned  by  the  husband  on  the 
date  of  the  decree,  then  the  dause  of  section 
13,  "upon  wbldi  a  previous  Hen  shall  not 
faave  been  acquired  In  some  one  or  more  of 
the  methods  prescribed  by  law,"  is  a  nul- 
lity, and  therefore  without  force  or  effect. 
The  decree  became  such  a  lien  before  the 
sale  and  conveyance  to  his  brother,  and  It 
then  bound  and  still  continues  to  bind  It  be- 
cause of  the  pendency  of  this  suit 

Since  the  facts  set  op  in  the  petition  are 
shovm  not  to  otnstitnte  a  defense,  it  beccanes 
unnecessary  to  discuss  the  r^t  of  appellant 
to  intervene  in  tbe  suit  as  be  did.  The  de- 
cree of  tbe  drcoit  court,  therefor^  will  be  af- 
firmed. 
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(85  W.  Va.  451) 
QUINN      FLBSHSai      aL  (No.  8982.) 

(Snpremo  Oonrt  of  Appeals  ta  West  Virgbiia. 
Feb.  8, 1920.   Behearlng  Denied  Blarch 
24,  192a) 

(SvUalHi9  by  the  OomrU) 

X.  XlTIDKlirOB^»380— BADIOORAFHirOTAinaB- 
nBU  UmZL  SHOWN  TO  UVB  BBEH  TAKBir 
80  AS  TO  BKPBX8KITT  taraVSOA  COBBEOTLT. 

BefDre  a  radiograph,  purporting  to  ebov 
the  natnre  and  «xtait  of  an  Injury  soffered  by 
a  party  to  a  sait,  can  be  received  properly  in 
eridence,  it  mint  appear  that  it  was  so  taken 
u  to  represent  correctly  the  injured  member. 
This  may  be  shown  by  the  statement  of  the  ex- 
pert taking  the  radiograph  that  he  operated  the 
machine  so  as  to  produce  a  correct  result,  or  It 
may  auffidentlr  appear  frcKU  other  circumBtane- 
ee,  sncfa  as  that  treatment  was  administered  for 
the  relief  ol  the  injary  dlsdoaed  by  the  X-ray 
with  favorable  resnlts. 

2.  E^VIDKNOB  «»178(14)— BXPEBTS  ICAT  TCBTI- 
n  AS  TO  INJCBIEB  BHOWn  BT  BADIOGIUPH 
WHBBB  IT  HAS  BBSN  U)BT  AND  INJDBED  COH- 
DmOR  HAS  CHAnOED. 

Experts  who  have  examined  a  radiograirti 
which  it  la  ihown  correctly  represented  an  in- 
jured cmdition  iMlng  imjuired  about  in  the 
trial  of  a  cause  may  be  permitted  to  testify  as 
to  what  the  radic^rapb  showed  the  injured 
condition  to  be,  withont  its  introdnction  in  evi- 
dence, where  it  appears  that  tbe  same  has  been 
lost,  and  the  original  injured  condition  has 
been  changed  by  medical  and  surgical  treat- 
ment  as  well  as  the  beting  procflases  of  nature 
during  the  intervening  time. 

8.  Dahaqes  «»20C(1)— DsniAi.  of  appuoa- 

TlOIf  roB  LEAVB  TO  TAKE  BADIOOBAPH  Of 
IKJUBT  DUBINO  TBIAi;  HOT  AN  ABVBB  OF  DIS- 
CBETION. 

Where,  after  tbe  trial  of  an  actim  to  re- 
'  cover  damages  for  injuries  euBtained  from  a 
broken  bone  has  been  entered  upon,  the  de- 
fendant requests  that  a  radiograph  be  made  of 
the  hijnred  member,  and  the  plaintiff  Is  willing 
that  it  may  be  done,  it  is  not  error  for  the 
court  to  refuse  such  request  whve  no  reason  is 
given  for  not  having  made  tbe  aame  before  the 
trtal,  and  It  does  not  appear  bow  long  the 
trial  will  be  delayed  by  granting  such  request. 

4.  Febbus  «sa»32— Pbofbxstob'b  dutt  as  to 

SATE     AOOOHMODATIOHS     FOB  PAS8BHOXB8 

STATED. 

It  is  the  duty  of  Uw  pTDpriet(n>  of  a  ferry 
to  provide  adequate  aoeommod^loni  where  it 
oaually  takes  on  and  discharges  paaaengera  and 
to  keep  the  same  in  a  reasonably  safe  condi- 
ti(». 

fi.  Ttaaam  «s>S2— 'Pbotbibtob  uablb  fob 

ZSJUBIEB  ROM  DDKCT  IN.  FLOAT  USED  IN 
,  BEAOnxna     mBBTBOAT*     THOUOH  OUTSIDE 
OAKOWAT. 

The  proprietor  of  a  ferrj  Is  liable  in  dam- 
ages to  one  intending  to  take  passage  on  soch 
ferry  who  is  injured  by  falling  into  a  hole  in 
tile  floor  of  a  barge  or  float  provided  by  tbe 
0[»erator  of  the  ferry  by  meeni  of  which  in- 


tendliv  paasengen  readi  his  fdrryboat  from  the 
bank  a  atream,  where  It  appeara  Qiat  such 
hole  was  at  a  point  over  which  passengerB  would 
reasonably  be  expected  to  travel  in  readiing 
one  of  the  points  upon  the  float  at  which  the 
Ixiat  used  for  the  conveyance  of  passengers 
across  the  stream  frequently  took  on  and  dis- 
charged paasengera,  and  where  it  was  actaaUy 
taking  on  passngen  at  the  tlma  of  the  injury 
to  such  intending  passenger. 

Error  to  Circuit  Oourt;  Cbbell  Ooanty. 

Action  Oora  Qulun  against  B.  T.  VleslH 
er  and  others.  Judgmeit  for  plaintUC,  ami 
defendants  bring  enoi.  Affirmed. 

Holt,  Duncan  ft  WAU  of  Hnatliistw,  for 
plaintiffs  In  error. 

W.  W.  Smith  and  WlUlams,  Scott  &  Lovett 
all  of  Buntingtfm,  for  defmdant  in  error. 

BITZ,  J.  The  dafendants  are  the  owners 
and  operators  of  a  ferry  across  fbib  Ohio 
rivn  between  the  city  of  Huntingtm,  W.  Va., 
and  Qie  town  ot  Chesapeake,  in  the  state  of 
Uhlot.  The  plaintiff  is  now,  and  was  at  the 
time  <tf  Uie  occurT»ce  giving  rise  to  this 
litigation,  a  resident  of  the  town  of  (Aesa- 
peake.  She^  however,  worked  in  the  city  of 
Huntlngtcm,  and  in  going  to  and  returning 
from  her  work  crossed  upon  tbe  ferry  of 
tbe  det»idants  each  morning  and  evoiing, 
and  had  beea  doing  so  for  about  7  years  be- 
fore the  accident  which.  Is  the  occasion  of 
this  suit  During  the  sammer  months  and 
in  the  daytime  daring  the  winter  monttis 
defoidanta  used  a  steam  ferryboat  in  con- 
veying pasBoigen  and  freight  across  tbe 
river,  trat  after  dark  during  the  winter 
months  passengers  were  conveyed  across  the 
river  In  a  rawboat  or  skiff.  On  the  West 
Virginia  side  of  tbe  river  the  defendants 
provided  a  barge  or  float  at  which  tbe  boat 
landed  and  took  on  and  discharged  pas- 
sengers. This  bai^e  is  some  40  to  00  feet 
In  length,  and  access  is  had  to  it  from  the 
land  side  over  an  apron,  one  end  of  which 
rests  upm  the  bank,  and  the  other  npm 
the  side  of  the  barge.  The  end  of  tbe  fu>ron 
resting  upon  the  bank  is  not  fastened  so  that 
it  moves  up  and  down  tbe  bank  as  the  barge 
is  raised  or  lowered  with  the  change  in  the 
volume  of  water  In  the  river.  This  apron 
Is  sui^rted  by  Ircm  rods  ext^ding  from 
the  end  thereof  farthest  from  the  barge 
to  tbe  top  of  posts  erected  on  the  barge  at 
either  side  of  the  apron,  and  these  posts  are 
In  turn  supported  by  rods  extending  from 
their  tops  to  a  fastoilng  in  the  floor  of  the 
barge  near  the  side  farthest  from  the  apnm. 
Between  these  posts  what  Is  called  a  gang- 
way,  about  10  or  12  feet  In  width,  extends 
across  Uie  barge  so  that  vehicles  or  imsaen- 
gCTs  Intradlng  to  cross  Uie  river  go  upon 
the  barge  by  way  of  the  aprcm  and  acroes 
the  same  to  Qie  ferryboat  moored  upon  the 
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opposite  dde.  This  gangway  Is  floored  over 
AQd  all  of  that  part  of  tbe  barge  on  the 
lower  side  of  the  gangway  is  likewise  floored 
at  the  same  level  as  tbe  gangway,  and  there 
is  erected  on  this  part  a  small  waiting  room 
for  tbe  use  of  passengera  That  part  of  tbe 
barge  above  the  gangway  for  a  little  space 
next  thereto  Is  likewise  floored  over  on  the 
same  level  as  the  gangway,  bnt  thae  is  a 
space  at  the  npper  end  of  the  barge  whidb 
Is  open.  The  edge  of  tbe  barge  all  the  way 
Tound  except  at  each  end  of  the  gangway  is 
raised  a  few  Inches  above  tbe  level  of  tbe 
^oor  by  a  piece  of  timber  attached  thereto. 
At  dther  end  of  the  gangway  the  timber  is 
cut  away  to  tbe  level  of  tbe  barge  floor  to 
enable  vehicles  to  enter  or  leave  tbe  ferry- 
boat by  way  of  tbe  gangway  across  tbe 
barge  without  encountering  any  obstruction. 
On  either  side  of  this  gangway  at  the  end 
from  which  the  ferryboat  is  entered  is  a 
post  used  for  Qie  purpose  of  making  the 
ferryboat  stationary  when  discharging  or  re- 
ceiving freight  or  passengers.  There  Is  a  simi- 
lar post  on  the  same  side  of  the  barge  about 
10  or  12  feet  above  the  upper  side  of  the 
gangway  and  Just  at  the  npper  md  of  tbe 
floored  spacew  As  before  stated,  plaintiff 
crossed  the  river  on  this  ferry  twice  a  day 
practically  every  day,  using  tbe  steam  ferry- 
boat for  the  purpose,  exc^t  <m  Saturday 
evenings  during  the  winter  months,  when  her 
work  kept  her  until  after  the  steam  ferry- 
boat ceased  running,  making  it  neoesBary  fior 
hOT  to  cross  the  ferry  on  these  occasions  by 
means  of  the  skiff  or  rowboat 

On  Saturday,  March  22,  1919,  after  plaln- 
tlff  was  relieved  from  her  work,  she,  accom- 
panied by  her  f&tber,  went  to  tbe  ferry  of 
tbe  defendants  for  the  purpose  of  crossing 
the  river  to  her  home.  She  says,  and  In  this 
she  Is  corroborated  by  her  father  and  other 
witness^  that  when  she  approached  tbe 
bai^  ctnnlng  down  the  river  bank  she  notic- 
•ed  the  skiff  taking  on  paSBengera.  She  called 
to  give  notice  to  the  man  operating  the 
skiff  of  her  wroach,  and  acc^erated  her 
pace  so  as  to  reach  the  skiff  before  tt  start- 
ed across  the  river.  When  she  got  upon  the 
tMirge  she  noticed  that  the  ridff  was  not 
moored  at  the  oppodte  end  o£  tbe  gangway, 
but  was  taking  on  passengers  from  the  side 
of  the  barge  above  the  gangway.  In  order 
to  readi  It  she  atssppeA  under  tbe  iron  rod 
extending  from  flie  post  whidi  is  erected  for 
the  BOpport  at  the  apron  above  referred  to, 
and  JoBt  as  she  dianged  her  course  and 
made  the  first  st^  her  right  leg  went  into 
a  bole  In  the  floor  which  it  appears  was 
about  4  inches  wide  and  10  incdies  long,  and 
was  caused  by  a  piece  being  broken  out  of 
one  of  the  boards  constituting  the  floor.  It 
appears  that  the  Iron  rod  extending  from  the 
tc^  of  the  post  above  referred  to  to  the  floor 
was  higher  tban  the  plaintUTs  head  at  the 
■point  where  the  bote  Is  in  the  flow.  Plaiii> 
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tl|f  says  that  the  floored  space  on  the  barge  • 
above  ^e  gangway  upon  which  she  was  en- 
tering when  she  fell  into  the  hole  was  hablt- 
nally  used  by  those  waiting  to  cross  the 
river,  and  that  the  skiff  used  at  night  dur- 
ing Uie  winter  months  was  frequently  made 
fast  to  this  upper  end  of  the  barge,  and  there 
discharged  and  took  on  passengers,  and  In 
this  she  Is  corroborated  by  many  witnesses, 
and  little.  If  any,  effort  Is  made  to  contra- 
dict this  evidence.  It  is  not  contended  that 
the  skiff  was  not  taking  on  passengers  fr<»o 
the  barge  at  a  point  above  the  gangway  at 
the  time  plaintiff  was  injured  while  att«npt- 
Ing  to  reach  it,  but  It  Is  shown  that  when  the 
skiff  reached  the  barge  <m  this  trip  it  landed 
at  the  gangway,  and  the  operator  of  the 
skiff  tried  to  hold  it  there  by  catching  the 
I>ost  ^tb  his  hand,  bnt  his  hold  was  broken 
because  of  the  hnrry  of  the  passengers  In 
getting  In,  and  because  of  an  eddy  at  this 
point,  when  the  skiff  was  again  brought  In 
contact  with  the  barge,  It  was  at  a  point 
above  the  gangway,  and  here  the  balance  of 
the  load  was  taken  on,  and  this  was  the 
point  at  wbldi  It  was  stationed  at  the  time 
the  plaintiff  entered  upon  the  bai^. 

The  plaintiff,  being  unable  to  extricate  her 
leg  from  the  hole  in  the  floor  by  reason  <jt 
the  fart  that  it  was  wedged  therein  very 
tight,  was  assisted  by  her  father  and  an- 
other man  who  was  also  desiring  to  cross 
the  river.  They  Oien  went  into  tbe  little 
waiting  room  to  wait  for  the  next  trip ;  the 
skiff  having  become  fully  loaded  so  that  there 
was  not  room  for  them  on  that  trip.  They 
crossed  the  river  on  the  next  trip^  and  plain- 
tiff was  assisted  from  the  skiff  to  the  top  of 
the  bank  by  ber  :tetber  and  another  man, 
one  ot  tbem  sapportlng  her  on  eltber  side, 
from  whldi  point  she  was  taken  to  h^ 
home  In  an  aatomobll&  She  says  Uiat  when 
she  fell  Into  the  hole  her  leg  became  numb 
and  of  little  use  to  bex,  but  after  reaching 
home  the  pain  become  more  acute,  and  was 
relieved  to  some  extent  by  hot  ai^icationa 
The  next  day  aAie  went  to  Sunday  sChocd  in 
the  morning  and  to  cbnrdi  In  Uie  evening, 
but  she  Bays  ^e  was  unable  to  walk  on 
^ther  occasion,  b^g  snjvOTted  by  her  fa- 
ther and  uncle^  one  an  each  side  ct  her.  The 
pain  becoming  more  Intraise  on  Uwday 
morning  she  sent  fOr  a  doctor,  who,  after 
making  an  examinatkm,  advised  ttatt  tbe  hip 
bad  been  injured,  and  directed  her  to  go  to  . 
bed  and  stay  there  nntll  the  condition  was 
improved.  This  she  did,  but  this  doctor, 
finding  no  improvemoit  In  her  conation  on 
the  second  day  after  he  was  first  called,  ad- 
vised ber  to  go  over  to  Huntington  and  have 
an  X-ray  examination  made  with  a  view  of 
determining  the  nature  and  extent  of  the 
injury.  She  was  taken  In  an  automobile  to 
tbe  hospital  of  Or.  J.  A.  Outhrie,  who  made 
an  examination  of  the  injured  hip  and  found 
sane  kind  of  dlsabUlty  to  exist   He  took. 
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her  from  his  hospital  to  the  <^ce  of  Dr. 
Pepper,  an  X-ray  expert,  where  a  plate  was 
made  of  the  Injured  member  after  which 
she  was  seat  to  her  home.  When  the  X-ray 
(date  was  der^oped  Drs.  Ontbrle  and  Pepper 
examined  tt  and  determined  from  the  infor- 
mation received  from  Uie  plate  and  from  the 
examination  made  of  the  injured  leg  that 
there  was  a  fractnze  ot  the  hip  bone.  Dr. 
Guthrie  Uiereapon  advised  Dr.  Martlndall, 
who  lived  near  the  plalntifFt  of  the  con- 
clusions reaiAed  by  Dr.  Fencer  and  him- 
self, and  directed  the  treatment  to  be  ad- 
ministered. This  treatment  required  plain- 
tiff to  remain  In  bed  on  her  back  for 
five  we^  with  a  toi-ponnd  w^bt  suspend- 
ed fnxn  her  right  leg.  At  the  ezpiratUm  of 
this  time  it  was  found  that  she  bad  made  a 
reasonably  good  recovery,  although  the  right 
leg  is  half  an  Inch  too  short  and  the  Joint 
somewhat  atUf,  as  a  result  ot  whlcA  she 
lln^w  to  some  extent  In  walking.  She  there- 
nvoa  brought  this  stdt  to  recover  damages 
upon  the  dieory  tiiat  d^endants  were  negU- 
goit  in  pennittlng  the  hole  Into  wbldi  she 
had  fallen  to  remain  In  Qie  floor  of  the 
barge;  A  trial  resulted  in  a  verdict  and 
Judgment  in  her  ftvor  tor  f4,700*  to  review 
which  tills  writ  of  error  Is  prosecuted. 

[1]  The  first  reastm  assigned  for  reversing 
fhe  Judgment  and  setting  aside  the  verdict 
Is  that  the  court  b^ow  wied  In  pramitUng 
Drs.  Pepper  and  Gntfarle  to  testify  as  to 
what  the  X-ray  picture  diadosed  to  th^; 
the  picture  itself  having  been  lost  It  ap- 
pears that  after  the  lecture  was  taken  by 
Dr.  Peppar  and  examined  by  him  and  Dr. 
Guthrie  it  was  mislaid,  and  at  the  time  of 
the  trial,  although  thorou^  searcb  was  made 
for  it,  it  could  not  be  found.  NotwlOistand- 
Ing  this  loss  of  the  nocture,  these  doctors 
were  permitted  to  testify  that  it  disclosed 
a  fractured  hip  bone.  The  defendants  In- 
alst  that  this  was  error:  First,  because  it 
was  not  shown  that  the  picture  was  so  taken 
us  to  represent  correctly  the  object  sought 
to  be  i^otogr^hed ;  and,  second,  because  the 
picture  Itself  being  secondary  evidence  and  it 
being  lost,  no  testimony  could  be  offered  based 
upon  a  view  of  It.  It  is  qnlte  true  that  be- 
fore a  radiograph  can  be  used  as  evidence  it 
must  appear  that  It  was  so  taken  as  to  rep- 
resent correctly  the  object  reproduced.  Of 
course.  It  Is  not  meant  by  this  that  some 
one  must  testify  that  It  is  in  fact  a  correct 
•  representation.  Manifestly  this  would  be  im- 
possible for  ttie  reason  that  the  object  thus 
photographed  Is  not  visible  except  with  the 
aid  of  the  X-ray  madilne.  What  la  meant 
is  that  it  must  appear  that  the  machine  was 
so  placed  and  operated  as  to  r^roduce  cor- 
rectly the  object  brought  within  the  radius 
of  Its  activity.  Nor  need  this  necessarily 
appear  by  a  direct  statement  of  the  operator 
to  this  effect,  although  it  may  be,  and  ordi- 
narily Is,  shown  in  that  way.  It  may,  how- 


ever, as  well  be  shown  from  a  detail  of  the 
circumstances.  In  this  case  Dr.  Pepper,  who 
took  the  radiograi^  is  shown  to  be  an  ex- 
pert with  large  eiq)erlence  to  this  work. 
The  picture  was  taken  with  a  view  of  de- 
termining the  nature  and  extent  the  plain- 
tlfTs  Injury  with  a  view  to  treating  the  same^ 
and  treatment  was  administered  for  the  re- 
lief of  the  injury  whldi  the  X-ray  disclosed, 
with  favOTable  results.  ISila  may  not  iffove 
absolutdy  that  the  plalntift  was  Injured  as 
disclosed  by  the  radiograidi.  but  the  fact 
that  the  injury  snatalned  by  her  respcmded 
to  the  treatment  ordinarily  administered  for 
the  relief  of  an  injury  such  as  (hat  shown 
by  the  X-ray  is,  to  say  the  least,  very  stnuig 
evidence  that  her  Injury  was  actually  ttiat 
<^racter,  and  sufflidently  anthentioates  the 
picture  to  Justify  its  admission  In  evldoice. 

[tl  Oould  the  doctors  who  oamlned  this 
radiograph  testify  as  to  what  it  Indicated? 
It  Is  contended  that  the  b<mes  themselves 
are  the  primary  evidence,  that  the  picture. 
If  In  exlatnice.  Is  secondaxy  evldoice,  and 
that  the  Btatemento  of  fhe  doctors  in  re- 
gard to  It  are  tertiary  evidence  or  knowledge 
derived  only  from  a  view  of  secondary  evi- 
dence. The  object  sought  to  be  reproduced 
was  the  craidition  of  tbe  brae  In  plaintiff's 
hip.  This  condition  no  longer  exists,  and 
of  course  it  cannot  be  exhibited.  It  was 
shown  by  the  radiograiA,  which  is  likewise 
lost,  and  the  qoestioa  Is:  Was  It  proper  for 
these  two  docton  to  testify  as  to  what  the 
picture  indicated.  It  seems  to  be  very  gen- 
erally hdd  that,  where  the  original  of  a 
document  Is  lost,  a  c<^y  made  from  a  copy 
may  be  introduced  in  evidence  upon  a  show- 
ing of  the  correctness  of  the  first  copy  and 
the  loss  thereof.  17  Cyc.  517.  It  Is  the  best 
evidence  obtainable.  In  this  case,  If  we  treat 
the  radiograph  as  but  a  copy  of  the  then 
existing  condition,  we  have  the  original, 
which  was  the  condltitm  of  the  bone  at  the 
time,  lost  by  a  change  In  the  ctmdltions  due 
to  lapse  of  time  and  the  treatment  admin- 
istered, the  only  reproduction  of  that  con- 
dition is  lost,  and  the  best  evidence  obtain- 
able as  to  what  condition  actually  existed 
at  that  time  is  the  Impression  made  upon 
the  minds  of  the  two  doctors  from  their  ex- 
amination of  plaintiff's  hip  and  the  radio- 
graph thereof.  It  was  not  error  to  admit 
this  evidence. 

[S]  After  the  trial  ot  the  case  had  been 
entered  upon  the  defendants  requested  the 
court  to  permit  an  expert  of  their  selecticm 
to  take  an  X-ray  picture  of  plaintiff's  hip 
Joint,  in  the  presence  of  plaintiff's  expert, 
or  to  permit  them  to  have  such  radiograph 
taken  by  plaintiff's  expert  in  the  presence 
ot  an  expert  to  be  selected  by  them.  The 
plaintiff  at  first  declined  to  permit  tMa  to 
be  done,  but  subsequently,  and  before  the 
toking  of  evidence  was  ctmclnded.  she  ex- 
pressed her  wlIllngneBs  to  comply  with  the 
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request  of  the  defendants.  The  court,  how- 
ever, refosed  to  suspend  the  trial  and  de- 
dined  the  reQuest.  This  Is  assigned  as  er- 
ror. In  the  case  of  Perkins  t.  Traction  Co., 
81  W.  Va.  781,  95  S.  E.  797,  we  reviewed 
some  of  the  aothorltles  upon  the  Question 
of  the  defendant's  right  to  have  a  physical 
examination  of  the  plalntlCF  in  a  personal 
Jnjnry  case,  and  there  concluded  that,  even 
were  the  right  conceded,  U  may  be  granted 
or  withheld  by  the  trial  court  In  the  eierdse 
of  a  sound  Judicial  discretion.  The  defend- 
ants here  do  not  give  any  reason  for  not  hav- 
ing made  this  request  before  the  trial,  nor 
does  it  appear  how  l<mg  It  would  have  been 
necessary  to  suspend  the  proceedings  to  per- 
mit the  picture  to  be  taken.  In  the  absence 
of  a  lowing  that  would  Indicate  that  the 
granting  of  the  request  would  probably  re- 
sult in  obtaining  evidence  of  some  value 
and  of  a  satisfactory  reason  for  not  having 
seasonably  made  the  request,  as  well  as  a 
showing  that  the  trial  would  not  be  tinduly 
delayed,  the  court  did  not  abuse  Its  discre- 
tion In  refusing  this  request 

[4,  5]  The  remaining  grounds  urged  for  re- 
versal are  all  comprehended  within  the  one 
assignment  that  the  evidence  does  not  Justify 
the  verdict  The  defendants  contend  that 
when  the  plalntllt  went  off  of  the  gangway 
as  marked  by  the  posts  and  the  Iron  rods 
above  referred  to,  and  by  the  cutting  away 
at  eadk  end  of  the  gangway  of  the  timber 
which  projected  above  the  floor  of  the  barge, 
they  were  under  no  duty  to  provide  for  her 
safety.  It  cannot  be  doubted  that  a  passen- 
ger has  a  right  to  assume  that  the  platform 
orer  which  the  carrier  Invites  him  to  pass  is 
reasonably  safe  for  the  purpose.  The  passen- 
ger Is  under  no  obligation  to  look  fbr  de- 
fects before  proceeding  to  nse  the  means 
provided  by  the  carrier  for  his  ctHivenlence. 
This  duty  of  the  carrier  eztrads  to  other 
parts  of  the  platform  than  Qiat  lying  directly 
between  the  «itrance  thereto  and  the  place 
intended  for  passengers  to  board  the  vehlcla 
3  HntdUnson  on  Carriers,  |  1207;  Barker  v. 
Ohio  River  K.  Ca,  51  W.  Va.  428,  41  S.  B. 
148.  90  Am.  St.  Bep.  808  ;  4  R.  O.  L.  title 
"Carriers,"  |  641.  The  evidence  In  this  case 
abundantly  shows  that  persons  waiting  to 
cross  the  ferry  babitoally  used  the  part  of 
the  barge  where  plaintiff  was  hurt;  It  is 
furtiier  shown  that  the  defradants  frequent- 
ly, when  using  the  ekiCf,  discharged  and  re- 
ceived passengers  at  this  point  aud  this  was 
being  done  at  the  very  time  at  which  plain- 
tUI  was  injored.  This  was  a  direct  Invita- 
tion to  her  to  use  this  part  of  the  barge  to 
reach  the  boat  which  was  then  taking  on 
passengers,  and  she  had  a  right  to  believe 
tiiat  the  same  was  in  rea8(»iably  safe  con- 
dltim.  ^e  authorities  dted  and  relied  up- 
on  by  counsel  for  defendants  are  without 
api^cation  to  the  facts  here  shown.  Tbey 


simply  hold  that  where  there  are  two  ways 
or  methods  by  which  a  servant  may  perform 
his  duty  to  the  master,  one  of  which  he 
Iniows  to  be  safe  and  the  other  dangerous, 
and  he  selects  the  latter,  he  will  be  guilty 
of  contributory  negligence.  It  does  not  aj>- 
pear  that  the  plaintiff  In  this  case  had  any 
knowledge  that  the  way  she  was  going  was 
unsafe.  The  way  used  by  her  was  the  one 
most  convenient  to  reach  the  point  at  which 
the  defendants'  boat  was  receiving  passen- 
gers, and,  this  being  so,  she  had  a  right  to 
believe  that  the  defendants  had  performed 
their  duty,  and  that  it  was  In  a  reasonably 
safe  condition. 

There  Is  no  error  In  the  Judgment  of  the 
circuit  court,  and  Uie  same  is  affirmed. 

Affirmed. 


STATE  T.  HIUJEB. 


(8B  W.  Va.  828) 
(No.  8ff4d.) 


(Supreme  Court  of  A^peaiu  (tf  West  Virginia. 
Dee.  6,  1919.    B«hearing  Denied 
Maidi  24, 1920i) 

(SvIMmu  hy  tiM  Oovrt.) 

1.  Assault  and  battebt  «=»67  — Right  or 

SEU-DEraNSK  TO  AQOBBSSOB. 

One  assaulted  by  another  is  not  boond  to 
retreat  but  if  he  Is  the  aggressor,  or  anneces- 
sarily  pnrauea  bis  aasailant  after  tiie  latter  baa 
dedined  the  onnbat  and  Inflicts  upon  him  bodily 
injury,  he  is  guilty  of  aosanlt  and  battery.  The 
rules  of  sel^defen■e  are  the  same  in  thdr  ap- 
plicatim  to  fdony,  misdemeanor  and  In  dvil 
cases. 

2.  CmuzNAi.  uw  «»1169(D,  mW^  1172a), 

1178C1)— HAmOJEBS  XBBOB. 

Error  in  the  admlaaion  m  rejection  of  evi- 
dence, or  in  giving  or  refu«bg  of  instruc- 
tiona  to  the  jury,  wlU  not  be  good  ground  for 
reversal  when  it  appears  upon  the  whole  case' 
as  presented  and  the  admissions  of  the  defend- 
ant the  verdict  ought  to  be  confirmed. 

8.  QmaKAL  uw  »->l?a8  Cbpu.  aho  vv- 

UBUAL  FnNIBHWNT. 

A  flne  of  two  hundred  didlars  and  imprison- 
ment for  sixty  days  imposed  by  the  court  on  a 
verdict  of  guilty  of  assault  and  battery  Is 
not  ezcesslTe  or  miel  and  unnsual  punisbment 
inhibited  by  tfas  Oonstitutlon. 

Errw  from  Oixcult  Oonr^  Mcsumgalia 
County. 

Ods  W.  UlUn-  was  convicted  of  assault 
and  battery,  and  he  brings  error.  Affirmed. 

Charles  Powell,  of  Fairmont  and  O*  Wm. 
Cramer  and  L.  V.  Ko^  both  ut  Morgan* 
town,  for  plaintiff  In  error. 

E.  T.  £]ngland,  Atty.  Gen.,  C»iarles  Rltdde^ 
Asat  Atty.  Oen..  and  Stanley  B.  Cox,  PnM. 
Atty.,  <tf  Morgantown,  tm  the  State. 
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MTTJ^BR,  P.  Upon  an  Indictment  In  two 
coonta,  the  first  charging  defendant  wltb 
having  feloniously  and  maliciously  stabbed, 
cut  and  wounded  one  Samuel  B.  Snider,  with 
Intent  to  maim,  disfigure,  disable  and  kill 
him;  the  second  with  unlawfully  and  felo- 
niouBly  beating,  wounding  and  ill-treating  blm 
with  Intent  and  malice  aforethought  to  kill 
and  murder  him,  the  jury  found  him  guilty 
of  assault  and  battery  upon  said  Snider,  as 
charged  in  tiie  Indictment,  the  lowest  offense 
at  which  he  could  have  been  convicted  there- 
under; and  the  judgment  now  under  review 
was  that  he  pay  to  the  State  a  fine  of  two 
hundred  dollars  and  be  also  confined  In  the 
jail  of  tbe  county  for  the  p^lod  of  sixty 
days. 

Numerous  points  of  error  relating  to  the 
admiralon  of  evidence  and  to  the  giving  and 
refusing  of  fnstmctlonB,  are  urged  and  relied 
on  to  reverse  the  judgment^  and  a  number 
(tf  than  are  well  founded ;  but  on  the  defend- 
ant's own  testimony  the  jury  could  not  right- 
fully have  acqnitted  him  or  rwdered  a  ver- 
dict for  a  lesser  otCeoae.  Be  says  be  met 
Snider  In  the  public  road*  Snider  on  a 
wagon  loaded  with  coal  going  In  one  dlrec- 
iion,  he  afoot  and  gi^ng  in  the  oiqiKWIte  dl- 
rectlon.  He  cmtradlcts  Snider  as  to  which 
of  the  two  cast  Oib  first  sUme.  He  says 
Snider  laughed  at  blm  and  first  threw  a 
piece  of  coal  about  the  sIm  of  his  flst,  hit- 
ting him  on  the  breast.  Snlder's  evidence 
was  thftt  whea  the  two  met  on  the  road, 
Mnier  with  an  oath  said:  "I  wUl  bring  yon 
off  there;**  that  defendant  had  a  package 
under  his  arm  w^ildi  he  threw  down,  and 
gathered  up  a  stcme  and  took  after  hSxn,  and 
when  he  got  close  enough  threw  the  stone 
and  struck  hhn  nnd«r  his  right  shoulder 
blade;  that  he  never  storied  bla  horses,  but 
went  right  m,  doing  nothing  until  he  saw 
he  would  hare  to  defend  hlms^f,  when  he 
got  upon  his  feet  on  tbe  load  and  picked 
up  a  lump  of  coal  weighing  probably  four  or 
five  pounds,  and  that  whea  Miller  got  up 
to  where  b&  might  throw  again,  he  drew 
ba^  as  U  he  would  throw  the  coal,  and 
when  he  drwped  the  coal  BUller  took  after 
him  again  and  fbllowed  him  sane  twelve 
hundred  yards,  continued  throwing  stones, 
throwing  from  twelve  to  twenty  of  them,  two 
or  three  of  which  would  liave  hit  him  also^ 
If  he  had  not  dodged.  Miller  admits  having 
pursued  Snider  In  this  way,  bnt  contends 
It  was  not  over  five  hundred  feet  Be  ad- 
mits he  tried  to  hit  Snider  with  these  sttmes. 
MUler  was  thlrty-el^t  years  of  and 
weighed  one  hundred  and  nlnty  pounds; 
Snider  was  Bixt7-<me  years  of  age  and 
weighed  about  one  hundred  and  forty-five 
pounds. 

[1]  The  assault  biere  con4)Ialned  of  was 
conupittod  in  October,  1916.  The  record  of 
an  Indictment  against  defoidant  for  a  pre- 
Tloos  assault  upon  Snider  In  Ainll  of  the  same 


year,  and  his  confession  of  goUt  thereon, 
was  admitted  in  evldeace  over  his  objection. 
We  think  the  evid«ice  showing  such  a  re- 
cent assault  was  properly  admitted.-  But 
if  we  exclude  that  record,  still  the  evidence 
of  defendant  shows  b^ond  questicm  that  he 
was  also  guilty  of  this  more  recent  assault 
and  battery  upcm  Snider.  Admitting  that 
Snider  may  have  first  bit  Miller  with  a-plece 
of  coal,  he  did  not  Btojf  but  went  right  on, 
all  the  time  going  away  f  r<Hn  Miller.  Miller 
was  In  no  danger,  and  It  was  wholly  un- 
necessary for  him,  as  a  means  of  self-de- 
fense, to  have  pursued  Snider  with  roclis, 
as  he  admits  he  did.  He  wbs  not  bound  to 
retreat,  but  be  could  not  lawfully  pursue 
Snider.  When  he  did  so,  he  undoubtedly 
became  the  assailant,  and  liable  for  the 
consequences  of  his  acts  and  conduct;  and 
of  course  if  he  threw  the  first  stone,  he  was 
the  assailant  from  the  very  Inc^tlon  of  the 
affray.  Defendant  can  not  justify  his  as- 
sault on  the  basis  ct  s^-defense.  The  roles 
of  a^-defoise  are  the  same  In  their  appli- 
cation to  felMiy,  mlsdoneanor  and  in  dvll 
casea.  Ted  t.  Goal  A  Coke  Ballway  Co., 
66  W.  Va.  SVf,  66  8.  E.  47a  point  4  of  the 
syllabna.  The  law  of  self-deCrase  Is  so  well 
understood  and  has  been  so  many  times  laid 
down  by  prior  dedslons  as  to  need  no  ad- 
ditional affirmatbm  in  this  caae. 

[2]  The  role  of  law  applicable  to  the  facts 
is  that  an  appellate  ooort  will  not  xeveiBe 
the  action  of  the  trial  court  because  of  the 
admission  or  rejection  of  evidence  or  becaose 
of  ernmeoos  InstructlMis,  where  it  appears 
to  the  court  upon  the  whole  case  as  presented 
and  the  admissions  of  the  defendant  the  vear- 
dlct  ought  to  be  oonflnned.  Tudrar  r.  The 
Col<H)lal  Fire  Inanrance  Oo^  S&  W.  To. 
43,  51  S.  B.  86,  and  caaes  dted  ;  State  v. 
Hull.  46  W.  Va.  767.  82  8.  B.  240;  White  v. 
L.  Hoster  Brewing  Ca,  61  W.  Va.  258,  41 
S.  B.  180;  1  fihic.  Dig.  Ta.  A  W.  Ta.  Bep. 
692,  and  cases  there  digested.  In  sudi  a 
case  wtiat  good  would  come  of  a  reversal 
for  error  when  on  a  new  trial  the  lowest 
possUila  verdict  whtdi  could  be  rl^tly  found 
<Hi  the  defendanfa  own  admlssiima  would  be 
the  one  found  by  the  jury  on  the  first  trial? 
We  can  not  and  oufl^t  not  assume  that  on 
another  trial  the  jury  would  go  counter  to 
def«idanf s  admissions,  and  acquit  him  or 
guilt,  wh^  be  ccmfesses  the  facta  establish- 
ing his  guilt  beyond  any  peradventurei 

[}]  The  point  most  strenuously  urged  is 
that  the  fine  imposed  is  excessive,  and  that 
the  judgment  of  imprisonment  amounts  to 
cruel  and  unosnal  punlslunent.  prohibited 
by  the  Otmstittttion.  Assault  and  battery  is 
a  common-law  offense,  of  which  our  courts 
have  jurisdiction,  and  no  statute  limits  the 
punishment  The  amount  of  the  fine  and 
the  term  cA  imprisonment  are  discretionary 
with  the  court  and  limited  only  by  the 
Constltutiwi,  that  It  shall  not  be  excevive. 
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Bor  crad  ftnd  mnumaL  State  t.  UcKaln, 
W  W.  Ya.  128;  49  S.  B.  20;  IDz  parte  Qtir- 
iteon.  88  W.  Ta.  686,  15  &  E.  417;  Bz  parte 
Wait  V.  Bldiards,  SS  W.  Ta.  060^  606^  45 
S.  E.  841. 

The  fine  of  two  hmidred  dfdlara  and  Im- 
prlscHuuent  tm  sixty  days  no  doubt  aeoaa 
harsh  to  the  defendant,  oonsldwinff  the  re- 
salt  of  the  assanlt  tat  Snider,  hot  he  pnianed 
Snider  vtalonaly,  and  aaya  he  tried  to  hit  him 
wlQi  rocba.  If  In  doing  so  he  had  killed 
Bnlda,  as  was  possihle,  hla  crfane  vould 
bare  been  mnrder.  By  his  own  confession 
be  bad  bem  guilty  of  a  recent  assanlt  aa 
Snider,  and  had  inld  a  small  fine  then  as- 
sessed against  him.  nils  waa  -a  second  of- 
fenee,  and  the  porpoee  of  the  coort  In  as- 
sessing the  larger  fine  and  also  imprison- 
ment was  to  make  the  Judgment  efltectlTe 
to  prerent  farther  assaults  crt  the  same  kind. 
Prevention  of  crime  is  the  pnipose  ot  all 
punishment.  The  Jadgmmt  does  mot  fail 
within  any  of  the  cruel  and  nnnsnal  pun- 
ishments Inveighed  against  by  the  Owstittt- 
ti(m.  State  t.  Woodward,  68  W.  Ta.  OS,  68 
8.  B.  885.  SO  I*  B.  A.  (N.  S.)  lOOt  and  cases 
cited. 

For  these  reasons  the  Judgment  will  be 
affirmed. 


(X79  N.  a  M) 

Tnmjya  v.  bbinson. 


(No.  188.) 

Uardi  8, 


(Bupveme  Court  of  North  CtroUna. 

1820.) 


Skduoxion  ^s»25— Aonoir  iut  b>  itAnrrAnr- 

ED  THOUGH  nrTEBCOUBSE  AOCOHPUSBED  BT 
TOKCK. 

Issae  whether  defendant  onlawfoUy  and  for- 
cibly assaulted  and  eamally  knew  and  abased 
plaintiff  and  issue  whether  defendant  wrongfully 
■educed  and  carnally  knew  her  were  both  em- 
braced in  allegation  "did  sedace,  debanch,  and 
violently  force  the  plaintiff,  and  had  sexual  io- 
tercourse  with  her  against  her  will,"  and  there 
was  no  error  In  submitting  both  Iflsoes. 

ApoetH  from  Superior  Oonrt^  Craven  Coun- 
ty ;  Kerr,  Judge. 

Action  by  N.  B.  Fields,  as  father,  and  also 
as  next  friend,  of  hia  daughter,  Carrie  Fields, 
against  Walter  T.  Brinson.  Judgmcnt^for 
plaintiff,  and  defendant  appeals.   No  error. 

D.  L.  Ward,  SZ,  H.  Green,  and  Oulon  ft 
Qui<m.  all  of  Newbem,  for  appellant. 

Moore  &  Dunn  and  A.  D.  Ward,  all  of  New> 
bern,  for  appellee. 

OLABK,  0.  J.  The  complaint  av^  that 
the  defendant  "did  seduce,  debauch,  and  vio- 
lentty  force  the  plaintiff,  and  had  sexual  Inter- 
ooarse  with  her  against  her  will,"  alleging 
Injury,  etc,  ^ho  defendant  tendered  as  the 
sole  Issue: 


"Did  the  defendant  assault  the  plaintiff,  Car- 
rie Fields,  and  have  intercourse  with  her  for- 
dbly  and  against  her  will,  as  alleged  bk  the 
complaint?* 

The  Judge  submitted  two  Issues: 

**(!)  Did  the  defendant  nnlawfnlly  and  fbrdUy 
assanlt  and  carnally  know  and  abuse  the  plain-^ 
tiff  as  aUeged? 

"(2)  Did  the  defendant  wrongfully  seduce  and 
carnally  know  the  plaintiff  as  alleged?" 

— besides  the  third  issue  as  to  damages.  The 
defendant  excepted  to  the  submission  of  the 
second  issue;  The  Jury  responded  "No"  to 
the  first  issue  and  "Tes"  to  the  second,  and 
assessed  damages. 

If  this  had  been  a  criminal  action,  the  issue 
requested  by  the  defendant  would  have  made 
him  liable  to  capital  punishment  If  found  in 
the  aflBrmatlTe,  tbongh  the  Jury  could  have 
convicted  of  the  lesser  offoise,  as  In  this  case. 

There  was  no  error  in  submitting  the  two 
issues,  as  they  are  both  embraced  In  the  al- 
legation in  the  complaint,  and  the  defendant 
camiot  complain  that  under  the  Issues  sub- 
mitted he  was  acquitted  of  civil  liability  for 
the  capital  charge. 

Even  if  the  charge  and  proof  had  been  of 
the  greater  offense  and  only  the  first  issue 
had  been  submitted,  the  verdict  as  rendered 
would  have  been  legal. 

The  whole  matter  has  been  so  very  fully 
and  tboroug^y  discussed  by  Allen,  X,  In  TU- 
lotson  T.  Currln,  176  N.  G.  479,  87  S.  B.  395, 
as  to  every  i^ase  of  the  action,  that  he  has 
left  nothing  to  be  added.  After  quoting  ttam- 
86  Cyc.  1296,  to  the  above  effect,  and  numer- 
ous cases  there  dted.  Judge  Allen  said: 

"The  Coort  says  in  the  case  from  California 
[Marshall  v.  Taylor,  98  Cal.  65,  32  Fac.  867,  85 
Am.  St.  Rep.  144]:  'Wbero  a  paroit  saed  for 
the  seduction  of  his  daughter  and  oonseqnent 
loss  of  serrices,  and  it  appears  that  the  hiter' 
eomve  was  accomplished  force,  such  a  show- 
ing will  not  defeat  the  action,  bat  will  aggravate 
the  injury.' 

"In  the  case  from  Massachusetts  [Kennedy  T. 
Shea,  110  Mass.  147,  14  Am.  Rep.  584] :  'As 
the  gist  of  the  action  is  the  debauching  of  the 
daoghtcr,  and  the  consequent  supposed  or  actual 
loss  of  her  services,  it  is  immaterial  to  the  plain- 
tiff's claim  under  what  special  circumstances  tbe 
injury  was  wrought,  at  whether  it  was  aooon- 
panied  with  force  and  violence  or  not  The  ac- 
tion will  lie  although  trespass  vi  et  armls  might 
have  been  sustained.  It  would  be  no  defense 
that  the  crime  vim  rape  and  not  seduction.' 

"And  in  the  Illinois  case  [Leacker  v,  Steileu, 
89  IlL  545.  e.  c.  Am.  Bep.  104.  it  is  said]:  'We 
do  not  think  there  is  any  legal  foundacion  for 
the  claim  that  defendant  could  be  held  to  less 
reqionsibility  for  tordble  wrong  than  for  se- 
duction without  force.  Tbo  outrage  is  quite  as 
great  and  the  mischief  quite  aa  offensive.' 

"We  are  therefore  of  opinion,  on  reason  and 
authority,  that  the  evidence  of  force  would  not 
justify  the  denial  of  the  right  to  maintain  the 
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action,  and  tbat  the  motloa  for  Jndsment  of 
nonsuit  wai  properly  orerrnled.** 

Judge  Allen  also  cites  to  support  tiie  above 
VflAtbouae  t.  Alderink.  153  Mlcb.  217.  U7  N. 
W.  76,  18  K  R.  A,  (N.  S.)  687,  15  Ann.  Oaa. 
IIU;  Fiinnan  t.  Applegate,  23  N.  J.  Law,  28: 
White  T.  Mnrtland,  71  111.  250,  22  Am.  Rep. 
100;  Damon  v.  Uoore,  6  Luia.  (N.  T.)  404; 
Wooten  V.  Geisser,  9  La.  Ann.  623.  To  the 
same  general  principle  are  State  t.  Cody,  60 
N.  O.  m;  State  t.  HaUord,  104  N.  a  877, 
10  S.  B.  624. 

The  othoF  ezceptdona  In  ttala  appeal  need  no 
diBcasalon.  Indeed,  the  case  was  almost  en- 
tirely one  of  flact,  and  as  to  the  law  It  is  com- 
plet^y  covered  by  the  very  able  opinion  in 
Tillotson  V.  Currln,  snpra.  The  defoidant 
cites  no  antbortty  whatever  in  his  brief. 

No  «Tor. 


(in  N.  G.  an) 

BTOOES  r.  STO0E8.    (No.  ISft.) 

OSapreme  Court  of  Nortli  Carolina.   Blarcb  S, 
1020.) 

1.  JuDOKSHT  «s»138(3).  497(2)  —  Jumnatn 
BBirnBSED  wrraoOT  ncBTxcB  iut  bi  air 

ABIDB  ON  ICOnON;  Z¥  BEOOBD  SHOWS  WANT 

Of  BKBvxon.  jmwiairr  hat  be  ooiuTsau.- 

LT  ATTACKXn. 

Where  It  appears  on  the  record  that  ram- 
monfl  has  been  Berred,  wlien  in  fact  it  has  not 
been,  the  remedy  Is  by  motion  in  the  caose  to 
set  aside  the  Judgmoit,  and  not  by  an  Independ- 
ent civil  action;  bat  when  it  appears  that  it 
has  not  been  served,  the  Judgment  Is  open  to 
collateral  attack. 

2.  JtmoianfT  ^9443(1>— Mat  be  ATTAOKzn 
nr  EQuiTT  iir  xndbfbndbht  Aonon  tob 

■BAUD. 

The  equity  of  a  mother  to  hare  set  aside  a 
default  Judgment  against  ber  procured  by  her 
son  who  fraudnlently  assured  her  that  the  ac- 
tion had  been  withdrawn  and  that  she  need  pay 
no  attentloi  to  it  may  be  att  up  in  an  independ- 
eat  action. 

8.  QUIETINQ  TITLE  Q=37(4)  —  B^AUDUUBNTLT 
PBOCUBXD  DEFAULT  JUDQUENT  HAT  BE  SET 
ASIDB  IN  ZNDEFBHDBNT  AOTXON  AS  OLOtTD  ON 

Where  Judgment  frwidulently  procnred  by 
son  against  bis  mother  was  a  doud  on  her  title 
to  ber  dower,  her  equity  or  rii^t  to  have  it  re- 
moved and  the  true  right  or  tiUe  determined  and 
adjudicated  could  be  asserted  in  a  separate  and 
Independent  action*  In  view  of  Revisal  1906,  | 
1689. 

4.  JUDOKENT  <.f)lll,  470— It  ebouub  on  its 

TACE,  CANNOT  BE  ATTAOKXD  OOUiATEKAIXT, 
BUT  ONIT  BT  INDEPENDENT  AonON. 

A  decree  of  a  court  having  Jurisdiction  In  a 
proceeding  in  all  respects  regular  on  its  face  aa 
to  parties  cannot  be  attacked  coUaterally.  but  it 
may  be  successfully  Impeached  for  fraud  in  an 
independent  action  brought  for  the  purpose, 
when  sufficient  allegations  of  fraud  are  mad^ 


and  issues  framed  upon  such  auctions  are 
submitted  to  a  jury,  and  the  fraud  is  estaUiah- 

ed  by  the  verdict. 

6.  QUIETINa  TITLE  4»19  —  SlATDTSB  TO  BI 

LIBEBALLT  CONSTRUED. 
Revisal  1905,  1 1589,  as  to  actions  to  detei^ 
mine  adverse  claims,  being  remedial  In  their  na- 
ture, should  hove  a  liberal  construction  to  eflfoct 
the  I^alative  intent. 

6.  DowEB  ^112— JirooiacNT  in  doweb  ac- 
tion COnCLUSITB  UPON  BON  CLAIIONO  DE- 
CEASED FATBEB  HAD  ONLT  LIFE  ESTATE. 

Judgment  in  a  widow's  suit  to  liave  dower 
assigned  her  in  certain  lands  which  she  claimed 
her  deceased  husband  owned  in  fee  estopped  her 
son  by  surti  husband  to  question  her  titie  to  the 
dower  land  assigned  on  the  ground  that  hia  fa- 
ther had  only  a  life  estate  in  tbe  lands,  and  tiiat 
on  the  father's  death  the  land  vested  absolatdy 
in  the  son,  who  was  tiie  only  diild. 

Appeal  from  Superior  Court,  Fltt  Coantj ; 

Connor,  Judge. 

Action  by  Ada  Stodts  against  Jos^ih  Lee 
Sto(±8.  From  order  evemillng  demurr^  to 
tbe  oxnplaint,  defendant  appeals.  AflBnned. 

This  action  was  brought  to  set  aside  a 
jndgmait  entered  at  Angost  term,  1914,  of 
tbe  snperlor  court  of  Pitt  county,  In  a  case 
entitled  "Joseph  Lee  Stocks  t.  Ada  StodEs," 
which  Judgment  was  takoi  by  default,  and 
purports  to  vacate  and  set  aside  a  certain 
proceeding  In  which  dower  was  allotted  to 
Ada  Stocks,  tbe  plaintlfl  ttiere^ 

On  the  21st  day  of  January,  1887,  one  Jesse 
A.  Sto<^  executed  to  Redding  S.  Stpcks,  bis 
son,  a  deed  for  25  acres  of  land  In  Fltt  oonn- 
ty,  N.  O. ;  the  pwtlon  of  said  deed  necessary 
to  present  the  questloa  of  eonstmctloD  raised 
in  this  case  being  as  follows: 

"To  have  and  to  bold  the  same  b)  him,  Ae 
said  Redding  S.  Stodis,  during  bis  natural  life, 
and  then  to  hia  bodily  heirs,  U  there  be  any  at 
hia  decease,  and,  if  tiiere  be  none,  tben  to  the 
lawful  heirs  of  ^e  said  Jesse  A.  Stocks.  I,  tbe 
said  Jesse  A.  Stocks,  do  by  these  presents  agree 
to  warrant  and  defend  the  right  and  title  of  the 
aforesaid  land  to  the  said  lledding  S.  Stocks  and 
Ilia  heirs  forever,  against  the  lawful  claima  of 
any  person  whatsoever." 

Redding  S.  Stocks  died  and  left  him  sur- 
viving one  child,  Jos.  L.  Stocks,  tbe  defotd- 
ant  In  this  action,  and  a  widow,  Ada  Stocka, 
the  plalntUf  herein. 

Shortly  after  the  death  of  Redding  S. 
Stocks  to  wit,  cm  the  4tb  day  of  July,  1907, 
his  widow,  Ada  Stodcs,  conmienced  a  pro- 
ceeding before  the  <derk  of  tbe  snperlor 
court  of  Pitt  county  (which  Is  referred  to  In 
the  complaint  filed  In  this  cause)  In  wMcK 
she  asked  that  dower  be  assigned  to  her  In 
the  lands  conv^ed  by  Jesse  A.  Stocks  to  ber 
husband  Redding  S.  Stocks,  and  covered  by 
the  deed  above  referred  to ;  and  In  that  pro- 
ceeding it  appears  that  the  defendant,  Jos^b 


^bFot  othar  esses  see  sams  tople  end  Icarr-NVIIBSR  la  all  Kar-Numbired  Diswts  and  ladana 

Digitized  by  Google 


N.OJ 


STOCKS  T.  STOCKS 
(lOS  a.B.> 


807 


h.  Stocks,  who  was  at  diat  time  a  minor,  was 
reKdlarly  made  a  party  defoiclaiit 

It  farther  appears  from  the  comj^alnt  ttiat 
Joe.  U  Stocks  was  represented  In  the  Slower 
proceeding  by  a  guardian  ad  litem,  and  that 
the  guardian  ad  litem  filed  an  answer  on  be- 
half of  the  said  Joa.  h.  Stocks,  his  ward,  In 
which  he  admitted  that  Ada  Stocks,  widow 
of  Bedding  S.  Stodu,  was  entitled  to  dower 
In  the  25  acres  of  land  conveyed  to  Bedding 
8.  Stocks  in  the  deed  referred  to  and  made 
a  part  of  the  complaint  In  this  cause. 

It  also  a^qpears  that  dower  was  assigned 
to  Ada  Stocks,  the  widow,  In  said  proceed- 
ings by  commissioners  appointed  for  that 
purpose,  that  a  report  was  filed  by  them  al- 
lotting the  dower,  which  was  confirmed,  and 
no  exception  was  taken  to  the  report  by  Jos. 
L.  Stocks  through  his  guardian  ad  Utem,  or 
In  any  other  way,  and  that  the  Judgment 
therein  still  Is  unreversed. 

Plaintltr  alleges  in  her  complaint,  among 
other  things,  that  after  dower  had  been  al- 
lotted to  plaintiff  as  above  set  out,  and  after 
plaintiff  had  taken  possession  and  the  use 
and  b^ieflt  of  It,  the  defendant,  Joseph  L. 
Stodks,  on  the  7th  day  of  August,  1914, 
brought  an  action  in  the  suiierlor  court  of 
Pitt  county  for  the  onlawfol  and  wicked  pur- 
pose of  defrauding  plaintiff  of  her  right  of 
dower  and  her  dower  In  the  land  abore  de- 
scribed; that  the  summons  purports  to  be 
retomable  to  the  24th  day  of  August,  1914, 
but  that  no  summons  was  ever  served  upon 
plaintiff  tn  this  case  and  the  defendant  in 
that  case;  that,  notwithstanding  the  fact  the 
summons  was  never  served  upon  the  plain- 
tiff in  this  action,  who  was  the  defendant  in 
that  action,  there  was  a  judgment  entered 
at  Apgust  term  of  court  purporting  to  de- 
prive plaintiff  of  her  dower  in  the  tract  of 
land  herein  described  and  adjudging  Joseph 
Lee  Stocks  to  be  the  owner  in  fee  of  the  same 
and  entitled  to  the  immediate  iioaseeslon  of 
tlie  same,  whk^  judgment  was  recorded  In 
the  clerk's  ofilce  of  Pitt  county. 

Olie  plaintiff  further  allies  that  she  was 
never  served  with  process  of  any  kind  In  the 
second  suit,  which  was  just  described,  and 
that  she  was  Informed  that  some  sort  of  pro- 
ceeding had  been  brought  against  her,  when 
sbe  Bpoke  to  Jos^h  Lee  Stocks  about  It,  and 
be  taiaeSjt  and  with  Intent  to  deceive  and 
defraud  her,  stated  to  bar  that  there  was 
notldng  in  It,  thmt  she  could  not  be  hurt,  as 
there  vas  a  proceeding  commenced,  but  it  had 
been  withdrawn,  but  nothing  had  been  done 
or  nothing  would  be  done  to  prejudice  her 
right,  and  finally  that  "she  need  not  bother 
bereetf  any  more  abont  It" ;  that,  as  Jos^b 
Lee  Stocks  was  her  son,  she  relied  upon  what 
he  bad  said,  ea  It  was  natural  for  her  to  do, 
and  did  not  Qwrefore  give  it  any  other 
thoa^t  or  concern,  until  a  few  months  ago, 
when  her  son,  Joseph  Lee  Stocks,  took  un- 
lawful possesadkm  ttf  the  dower  land  against 


her  will,  and  asserted  title  to  It  under  what 
purports  to  be  a  Judgment  In  the  proceeding, 
which  he  told  her  did  not  exist,  and  had  ac- 
tually caused  it  to  be  adjudged  that  her  hus- 
band. Bedding  S.  Stocks,  had  only  a  life  es- 
tate In  the  tract  of  land  from  which  her 
dower  was  set  off,  when  In  fact  he  bad  a  fee 
simple;  that  in  the  alleged  proceeding  under 
which  the  defendant  claimed  his  right  to  the 
possession  of  the  land  it  was  not  alleged  that 
the  former  proceeding  for  dower  was  fraud- 
ulent, and  no  ground,  either  legal  or  eauita* 
ble,  was  stated  for  setting  aside  the  Judg- 
ment therein. 

The  plaintiff  prayed  that  the  pretended 
Judgment  in  Joseph  Lee  Stocks  v.  Ada 
Stocks  be  declared  void  and  of  no  effect,  and 
that  the  first  proceeding,  allotting  her  dower, 
be  declared  valid  and  in  full  force,  and  that 
she  have  immediate  possession  of  her  dower, 
vfhlch  she  acquired  by  and  under  the  same. 
The  defendant  demurred  because  the  com- 
plaint does  not  state  a  cause  of  action  for 
these  reasons: 

First  The  deed  executed  by  Jesse  A. 
Stocks  to  Bedding  S.  Stocks  attached  to  the 
complaint  herein  filed,  and  under  whl<A  the 
plaintiff  claims  dower  Interest,  when  proper- 
ly construed,  conveys  to  Bedding  S.  Stocks, 
husband  of  plaintiff,  a  life  estate  only  in 
said  land. 

Second.  Tliat,  Bedding  S.  Stocks  owning 
under  said  deed  a  life  estate  only  at  the  deaCb 
of  the  said  Bedding  S.  Stocks,  the  land  de- 
scribed in  the  complaint  vested  absolutely  in 
the  defendant,  the  only  child  of  the  said  Bed- 
ding S.  Stocks. 

Wherefore  defendant  donands  that  this 
action  be  disolssed,  and  that  be  recover  his 
cost 

The  court  overruled  the  demorrer,  and  de- 
fendant appealed. 

F.  a  Harding  and  Lb  W.  Qaylord.  botti  of 
Greenville^  for  appellant 
P.  B.  Hines,  of  Ayden,  and  Julius  Brown. 

of  Greenville,  for  appellee. 

WALEEB,  J.  (after  stotlng  the  facts  as 
above).  Tbia  case  naturally  dlTldes  Itsdf 
into  three  propositions: 

[1]  First.  It  does  not  distinctly  appear 
from  the  complaint  in  this  action  whether 
the  fact  which  is  allied  benAa — that  no 
summons  or  other  process  was  served  on  the 
defendant  In  the  seccmd  of  the  three  actions, 
it  being  the  one  which  was  brought  to  set 
aside  the  Judgment  In  the  dower  suit — Is 
shown  on  the  face  of  the  record  In  that  case. 
Where  It  appears  that  summons  has  been 
served,  when  in  fact  It  has  not  been,  the  rem- 
edy Is  by  motion  in  the  cause  to  set  aside  the 
judgment  and  not  by  an  Ind^ndent  dvil 
action;  but  when  it  appears  on  the  record 
that  it  has  not  been  served,  the  judgment  Is 
open  to  collateral  attack.  Doyle  r.  Brown,  72 
N.  OL  S08 ;  Whitehurst  v.  Transportation  Co^ 
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109  N.  G.  342,  13  S.  E.  937;  Garter  T.  Roun- 
tree,  109  N.  a  29,  13  S.  B.  716;  Ruthertord 
T.  Bay,  147  N.  a  258,  81  S.  E.  57 ;  Rackley 
T.  Roberts,  147  N.  O.  201,  60  S.  E.  975 ;  Bail- 
ey T.  Hopklas,  162  N.  C.  748,  67  S.  E.  569; 
Hargrove  t.  WUson,  148  N.  O.  439,  62  S.  B. 
620;  Gllsson  v.  Glisson,  153  N.  G.  185,  69  S. 
E.  65;  Barefoot  t.  Musselwblte.  163  N.  C. 
208,  69  S.  B.  71.  There  la  an  Inadvertent 
expression  In  Doyle  v.  Brown,  supra,  72  N. 
OL  at  page  386,  where  It  Is  said: 

"But  tho  defendant's  error  is  in  misnnder- 
Btanding  the  scope  of  this  action.  It  is  an  ac- 
tion in  the  nature  of  a  bill  in  equity  to  vacate 
tiie  said  decree." 

The  mistake  Is  In  calling  It  "an  action," 
when  in  fact  it  was  but  a  motion  In  the 
cause,  aa  will  appear  from  the  record,  and 
the  statement  of  the  case,  which  begins  with 
these  words  "Motion  to  set  aside  a  decree," 
etc  With  this  correction,  the  case  is  In  per- 
fect harmony  with  all  the  other  decisions  of 
this  court  upon  the  subject  But  this  point 
is  not  BO  material,  as  there  are  other  allega- 
tions in,  this  complaint  which  confer  Juris- 
diction of  the  cas^  and*  too,  it  may  hereaft- 
er appeair  that  the  record  of  the  other  does 
show  that  there  was  no  service  oa  or  appear- 
ance or  pleading  by  the  defendant  in  that 
case,  who  is  plaintiff  in  this. 

[2]  Second.  TbA  plaintiff  alleges  that  the 
Judgment  in.  the  second  action,  wbicli  was 
brought  to  set  aside  the  dower  proceedings, 
was  procured  by  fraud,  whl<^  is  set  out  in 
the  cMuplaint,  the  gist  of  it  b^ng  that  the 
defendant  in  Uils  suit  decdved  her  by  a  false 
statement  to  the  effect  Uiat,  while  tba  action 
had  been  started,  it  bad  been  wholly  aban- 
doned and  wlOidrawn ;  that  she  need  pay  no 
attmtion  to  it,  or  gira  bers^  any  anxiety 
concerning  it,  as  she  could  not  be  harmed  by 
It  in  the  least  and  thereby  lulled  hex  into  a 
soise  of  security;  that,  believing  she  was 
ignorant  oi  what  be  was  doing,  or  unoon- 
sdons  of  what  was  going  on  at  his  Instiga- 
tion, he  proceeded  forUier  in  the  actlim,  and 
Anally  obtained  what  purjiorted  to  be  a  judg- 
ment which  he  procured  to  be  docketed,  and 
afterwards  mtered  up<»i  the  dower  land  and 
Maimed  tlw  possession  and  ownership  of  it 
under  and  by  virtue  at  this  fAlse  and  fraudu- 
lent Judgment  So  th&t  the  Judgment  in  the 
second  action  and  the  proceedings  leading  up 
to  it  are  attacked  and  asked  to  be  set  aside 
fbr  tbB  fraud  inacticed  qpon  her.  Ttda  eQui- 
1y  can  be  set  np  in  an  indqtendant  action, 
as  is  done  hoe.  Hargrove  t.  Wilson  and 
cases  supra. 

[3-6]  Third.  But  there  also  are  suffldent 
allegations  to  lihow  that  the  Jndgmoit  and  the 
proceedings  in  that  second  action  rest  as  a 
dead  upon  the  plaintiffs  title  to  lier  dower, 
and  her  eaulty  or  right  to  have  it  romoved 
and  the  true  right  or  title  detwmined  and 
adjudicated  can  also  be  asserted  in  a  ae- 


rate and  ind^iendmt  action.  Hargrove  t. 
Wilson,  148  N.  O.  439.  62  S.  B.  620;  Ball^ 
r.  Hopkins,  162  N.  a  748,  67  S.  B.  589;  Back- 
ley  T.  Roberts,  snpra.  It  is  dementary  learn* 
ing  that  a  decree  of  a  court  baving  Jurlsdtc* 
tion  in  a  proceeding  In  all  respects  regular 
on  its  face  as  to  [>artles  cannot  be  attacked 
collaterally.  It  may  be  Buccessfully  im- 
peached for  fraud  In  an  independent  action 
brought  for  the  purpose,  when  suffidmt  alle- 
gations of  fraud  are  made  and  Issues  framed 
upon  such  allegations  are  submitted  to  a 
Jury,  and  the  fraud  la  established  by  the  ver- 
dlct  Hargrove  v.  Wilson,  148  N.  O.  439,  440, 
62  S.  E.  520,  and  cases  cited.  A  Judgment,  if 
invalid,  would  be  such  a  clond  on  the  title  or 
such  a  direct  menace  to  it  as  to  fall  within 
the  provisions  of  Bevlaal  1906,  |  1589,  and 
Pub.  Laws  1893,  c.  6,  as  amended  by  Pub. 
Laws  1903,  c.  763.  These  acta,  being  reme- 
dial in  their  nature,  should  have  a  liberal 
construction  in  order  to  execute  fully  the 
legislative  Intention  and  wUL  Chrlstznan  T. 
Hilliard,  167  N.  0,  4,  82  S.  E.  949. 

[6]  It  Is  not  necessary  to  construe  the  deed 
of  Jesse  A.  Stocks  to  Bedding  S.  Stocks  at 
this  time,  as  defendant  is  estopped  by  the 
Judgment  In  the  dower  suit  to  guestioa  plaln- 
tUTs  title  to  the  dower  land.  If  that  judg- 
ment stands.  Gay  v.  Stancell,  70  N.  G.  369. 
We  will  therefore  wait  until  the  validity  of 
the  Judgmoit  is  determined  before  deciding 
that  question,  as  it  may  never  again  arise. 

Our  conclusion  Is  that  the  demurrer  was 
properly  overruled.  The  defendant  will  be 
allowed  to  answer  the  complaint  When  all 
the  facts  are  disclosed  upon  the  trial  of  the 
Issues  between  the  parties,  the  aspect  of  the 
case  may  be  changed  from  what  it  now  Is, 
and  otiier  principles  may  have  to  be  invoked. 
They  do  not  arise  at  present,  and  we  restrict 
ourselves  to  those  before  us. 

Afflrmed. 

(179  N.  C.  279) 

PRICE  et  at  T.  NORPOLK-^ODTHIEBN  B. 
GO.  (No.  isa) 

(Supreme  Oonrt  of  North  Garollna.   March  3, 

1920.) 

1.  WATSBS  and  WATBB  COTTBSn  $S9t70<4) — 

Evidence  uadb  out  case  roa  daugbb 

AGAINST  DEnCNDAHT  BAILBOAD. 
Evidence  that  drainage  was  infficient  before 
defendant's  railroad  was  constructed,  but  on  ac- 
count  of  ditches  being  filled  up  and  there  being 
no  culvert  the  water  could  not  get  through,  and 
consequently  injured  plaintiff's  land  and  crops 
by  backing  up  on  it,  makes  out  a  cause  of  action. 

2.  Teial  ^s>295(6)— iNBTBUcnon  whkh  tak- 
en WITH  OHAAOC  AS  A  WHOLE  HOT  1CI8- 
UADINO. 

Instruction  that.  If  by  refusal  and  failure 
of  defendant  railroad  to  keep  its  railroad  ditches 
clean  the  flow  of  water  was  impeded  and  tamed 
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on  plalntUPs  land  ud  destroTed  plaintUTi 
srowiiif  eroiw,  flndinK  should  be  for  plaintiff, 
heWr  taUnff  tiie  charge  as  a  wbol^  not  sobjeet 
to  objectiM  that  it  does  not  roqntre  tiie  Jorj 
to  find  that  water  had  been  dnrted  by  deted- 
ant  from  its  natural  watBr  oDone  and  turned  on 
iJain  tiff's  land. 

S.  Watbbs  and  WATn  oouBsas  ^•171(1)— 

DBR1IDA2IT  BAXLBOAD  LUBU  VOB  DZTn- 
■ION  or  WATEB  nOM  RATURU.  OOCBSC 

If  the  damage  to  plaintiff's  crops  and  land 
was  doe  to  constroctlon  hj  defendant  trf  rail- 
road, to  divereion  of  water  from  its  natural 
ooatBO  or  to  plaintiff's  land,  or  to  defendant's 
failure  to  keep  its  ditches  alrag  Its  riiftt  of  way 
open  and  free  from  obstmediMi,  defendant  is 
liable. 

Appeal  from  Snperior  Court,  GraTen  Coun- 
ty ;  Kerr,  Judge. 

Action  by  Alexander  Price  and  another 
•gainst  the  Norfolfc-Souttaem  Ballroad  Gonir 
pany.  Jadgmmt  for  plalntllfs,  and  defendant 
appeals.    No  error. 

Civil  action  tried  upon  these  Issues: 

(1)  Are  plaintiffs  the  owners  of  the  land 
described  in  the  complaint?  Answer:  "Yes." 

(2)  Were  the  plaintiffs'  lands  and  crops 
damaged  by  the  negligence  of  the  defendant 
as  allied  in  the  complaint?  Answer:  "Yes." 

^  If  80,  what  damages  are  pUdntiffs  en- 
titled to  recover?    Answer:  "$1,000.'* 
TbB  defendant  appealed. 

BIbore  &  Dunn,  of  Mewbern,  for  ai^lant 
D.  Jj.  Ward,  at  Newbem,  for  appellees. 

BROWN,  J.  We  have  examined  the  ser- 
cral  exeepUfuu  to  the  evldoice  and  find  no 
BObstantlal  earrar  in  than,  certainly  none 
tbat  wodIA  Jnatify  lu  In  ordering  another 
trial,  and  we  do  not  deem  it  neceeoary  to  dia- 
coss  them.  The  prayer  for  instruction  that 
npon  the  whole  erldoice,  U  believed,  the 
Jary  should  answer  the  second  Issue  *Vo^ 
wsB  properly  refused. 

[II  The  plaintiff  offered  evidence  trading 
to  show  fliat  the  drainage  was  soflBdent.  be- 
fore the  railroad  was  cimstmcted,  bat  on 
acGoimt  of  the  ditches  bdng  filled  up  and 
Oiere  bring  do  culvert  the  water  coald  not 
get  ftarmi^,  and  ctaifleqaently  injnred  the 
plalntUTs  land  and  onva  by  baddng  op  on 
It.  This  evidence.  If  believed,  makes  out  a 
caose  nt  action  and  entitUs  the  idaintiff  te 
recomr  damages  <or  three  years  xweoedlng 
i3ie  commencement  of  the  actkui.  Dnvall  v. 
Ballroad  Ooi,  Iftl  N.  a  448,  TT  8.  XL  8U; 
Roberts  t.  Baldwin,  155  N.  G.  27ft,  71  S.  E. 
819;  Davenport  v.  Ballroad.  148  N.  a  287, 
«2  8.  B.  481,  128  Am.  St  Bep.  509. 

VIJ  Tbe  defradant  «c«pted  to  the  foUow- 
ing  diarge: 

**It  yon  find  from  the  eridence,  by  its  greater 
weight,  that  the  raUroad  company  failed  and 
fefuoed  to  keep  its  raUroad  dlt^  or  dltche* 
along:  its  right  of  way  open  and  free  9t  ob- 


etmction,  and  failed  to  keep  the  same  clean  in 
such  a  mannw  as  to  allow  ttie  water  to  flow 
along  the  same,  and  by  reasrai  of  said  negli- 
gence  flow  vt  water  was  impeded  and  the 
flow  was  tamed  npon  the  plaintiffi^  land  and 
stood  thereon  and  sobbed  and  soured  the  same 
and  destroyed  the  plaintiffs*  growing  crops,  and 
find  that  this  endangered  and  probably  caused 
the  plaintiffs'  injury  and  damage,  Uien  you 
would  answar  the  aeeraid  issue  'Yea.* " 

The  learned  counsel  for  the  defendant  in- 
sists that  this  charge  Is  erroneous  because 
there  Is  nothing  in  it  which  requires  the 
jury  to  flod  that  the  water  had  been  diverted 
by  the  defendant  from  Its  natural  course  and 
turned  upon  the  plaintiffs'  land. 

[3]  Taking  the  diarge  as  a  whole,  we  think 
it  a  very  clear  exposition  of  the  Ian  and 
that  the  Jury  could  not  have  misunderstood 
the  question  In  controversy.  It  matters  not 
whether  the  water  was  diverted  from  its 
natural  course  onto  the  plaintiff's  land  by 
the  construction  of  the  road,  or  whether  in- 
jury was  caused  by  the  defendant  falling  to 
keep  its  ditches  on  its  right  of  way  open 
and  free  of  obstruction  so  as  to  allow  the 
water  to  flow  along  the  same,  and  thereby 
the  flow  of  water  was  turned  upon  the  plain- 
tiffs' land  by  reason  of  said  negligence.  Ei- 
ther would  constitute,  if  established,  such 
negligence  as  would  rmder  the  defendant 
liable  for  the  injury  incurred  within  the 
principle  laid  down  In  the  above-cited  cases. 

No  error. 


BRICKBLL  T.  HINES. 


079  N,  C.  2H) 
(No.  104.) 


(Supreme  Court  of  North  Carolina. 

1920.) 


March  8, 


1.  Habkas  Cobpus  «=»90(8)  —  Bioht  o* 
adoptzna  pabent8  no  obkatkb  than  thai 

or  NATUBAI.  PABBNT8. 
The  right  of  adopting  parents  to  the  care, 
custody,  and  control  of  an  infant  dilld  is  usoally 
DO  greater  than  the  right  of  the  natural  parents. 

2.  Habsab  coasvB  «=399(3)  —  Wnlfabe  or 

CHILO  TO  Bl  COH8IOBBED  IN  AWABDXHe  01T8- 

TODT. 

In  determining  to  whose  custody  infant  child 
wOl  be  awarded,  the  welfare  of  the  diild  ia  en- 
titled to  full  consideration,  and  on  especial  facta 
may  become  the  controlling  ctmi^ileratioii. 

8.  Habxas  oobfds  4e3»99(3)— Infant  fbofeb- 
lt  awabdbd  to  natubai.  pabbntb,  as 
aoainst  adoptino  pabbnts,  whbie  bob 

best  intebbst  ow  child. 
In  habeas  corpus  proceedings  for  custody 
of  3%  year  old  cbild  by  natural  parents  against 
adopting  parents,  who  adopted  child  when  it 
was  only  one  month  old,  with  the  mother,  who 
was  then  unmarried,  jc^nlng  in  the  pctitioo  for 
the  adoption,  where  it  would  be  to  the  interest 
of  the  child  that  she  be  placed  In  the  custody 
d  her  natural  parents^  and  that  her  fotore  wal- 


«B>Vor  othtr  oasM  sm  isbm  topie  utd  B3BT-NtntBBR  In  all  Kar-Humbwed  Dlsasts  and  lad^qs 
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fare  would  be  thereby  materiaUr  promoted, 
coart  properly  awarded  enatodj  of  diiUI  to 
natural  parents. 

Appeal  from  Snpwlor  Oourt,  Wayne  Conn- 
tji  IDanlds,  Judge. 

Habeas  corpus  proceedingB  by  Mn.  George 
G.  Brlcfcell  against  Mrs.  Wade  H.  Hlnes. 
Judgment  Aw 'petitloiter,  and  r«q>(mdent  ex- 
c^its  and  B[^)eal8.  Affirmed. 

Habeas  corpus  proceedings  to  determine 
as  to  care  and  custody  of  an  Infant  <AlId, 
now  3^  years  of  age,  heard,  on  [Ktltlon  of 
the  parents,  before  his  honor,  F.  A.  Danl^, 
Judge,  at  Chambers  In  Ooldsboro,  N.  C,  on 
20th  day  of  September,  1018.  It  appeared 
that  the  child,  In  1916,  when  one  month  of 
age,  had  been  adopted  by  respondents,  on 
proceedings  had  in  the  hustings  court  of  the 
dty  of  Richmond,  In  1916.  the  feme  plaintiff, 
not  then  married,  Joining  In  the  petition  for 
adoption,  and  had  since  been  cared  for  by 
respondents,  now  domiciled  In  North  Caro- 
lina, petitioners  being  also  resident  and  dom- 
iciled here.  There  was  evidence  tending  to 
Aow  that,  under  circumstances  now  exist- 
ent, tile  welfare  of  the  child  would  be  best 
subserved  by  awarding  the  same  to  the  peti- 
tioners, Its  parents.  The  court,  having  so 
found,  there  was  judgment,  awarding  the 
child  to  the  care  and  custody  of  petitioners, 
and  respondents  excepted  and  appealed. 

Hood  St  Hood,  of  Goldsboro,  tor  appellants. 
J.  Faiaon  Oliomaon,  of  Goldaboro,  for  ap- 
pdleea. 

HOKB,  J.  It  bas  been  held  In  eevenl  re- 
cent dedsiona,  where  the  question  was  di- 
rectly considered,  that  parents  have  prima 
fade  the  right  to  Uw  cuatody  end  control  of 
tbdr  Infimt  diUdren,  and  that  the  same,  be- 
ing a  natural  and  Babatantive  ri^^t,  may  not 
be  lightly  denied  or  interfered  with  by  ac- 
tlm  of  the  courts.  It  ia  farther  held  in  th^ 
and  otlier  casea  that  this  right  of  the  par^ 
enta  is  not  nniveraal  and  fUMolutSb  but  that 
the  same  may  be  modified  and  disregarded 
when  it  is  made  to  appear  that  the  v^are 
of  the  child  dearly  requires  it  Ex  parte 
Warroi,  178  K.  G.  43.  100  &  B.  76;  In  re 
Means*  176  N.  G.  807.  07  S.  B.  80;  Atkinson 
T.  Downing  ITS  N.  0.  244,  95  S.  B.  487.  The 
last  case  dting,  among  others.  In  re  Fatn, 
172  N.  C.  700,  90  S.  B.  928;  In  re  Mary  Jane 
Jones,  15S  N.  0.  812,  69  S.  B.  217.  138  Am. 
St  Rep.  670;  Newsome  r.  Bunch,  144  N.  O. 
15,  56  S.  B.  600 ;  In  re  Alderman,  167  N.  C. 
607.  73  S.  B.  126,  39  U  B.  A.  (N.  S.)  088;  In 
re  Turner,  151  N.  G.  474,  66  S.  B  431;  In  re 
Samuel  Parker,  144  N.  O.  170,  66  S.  E.  87S. 

fl,  2]  It  is  also  the  accepted  iwsltlon,  as 
pertinent  to  the  facts  of  this  record,  that 
when  an  infant  child  haa  been  duly  adopted, 
pnTSuant  to  legislatiTe  prorlsiott,  and  before 


a  court  having  Jurisdiction  of  the  cause  and 
the  parties,  this  right  of  the  natural  paroit^ 
under  the  regulations  usually  prevailing  in 
snch  cases  as  to  care,  custody,  and  control 
of  the  child,  is  thareby  transferred  to  the 
ad(9ttaLg  parrata,  and  the  ft>rce  and  ^ect  of 
the  proceedings  and  decree  will  follcw  the 
parties  on  a  change  of  domicile,  and  control 
the  personal  relationship  existent  between 
them.  1  R.  C.  L.  p.  611;  1  Amer.  &  Eng.  Ency. 
(2d  Ed.)  p.  733.  This  right  of  the  adopting 
parents,  however,  is  usually  no  greater  than 
the  natural,  and,  aa  aald  In  Downing's  Case: 

Here  too  "the  welfare  of  the  child  is  entltied 
to  fall  eonaideratlffli,  and  on  especial  facta  may 
become  ramtrolling  in  the  diqpoutlon  of  its  cos- 
tody." 

Applying  these  principles,  the  wise  and 
learned  Judge,  having  Investigated  the  case 
and  set  forth  fully  the  testimony  pertinent 
to  the  inquiry,  has  found  and  adjudged : 

"That  it  Is  to  the  interest  of  the  infant  child 
that  she  be  placed  in  the  custody  at  her  natural 
parents,  and  that  her  fntnre  welfare  wUl  be 
thereby  materially  promoted." 

[3]  In  our  opinion,  the  facts  In  evidence  are 
in  support  of  his  honor's  condvslon.  and  the 
Judgment  awarding  the  child  to  its  natural 
parents  is  affirmed. 

Afflrmeda 


(179  N.  G.  231  > 

JOBNIGAN  T.  JEBHIGAN.  (Na  IIS.) 

(Snpxeme  Oonrt  of  North  Oaroliiia.   Fek  25» 
1020.) 

1.  JnnoHKNT  <S=»143(2)— Pebsoms  of  bouni> 

HIND  BBBVED  WITH  PBOOBS8  ASD  rAIUHO 
TO  EXBBCISI  OBDINABT  DmOBKOB  OUmOT 
HAVX  A  DEFAULT  VACATED. 

Pereona  served  with  process  should  be  dili- 
gent, and,  where  they  fail  to  use  ordinary  pru- 
dence In  protecting  their  rights,  a  defoult  judg- 
ment will  not  be  vacated  aa  tor  excusable  neg- 
lect- 

2.  JimoMBire  «=>148(1)— Vaoatxoit  or  de- 

FAULT  NOT  WABBAIITED  BKOAITBI  OP  DBRND- 
AKT'B  ZNFIBHnT. 

Where  the  defendant  was  of  sound  mind 
and,  thon^  bis  bodily  infirmities  confined  him,, 
carri^  on  budness  and  defended  other  suits, 
a  default  Judgment  against  such  defendant  will 
not  be  vacated  on  account  of  excusable  neglect, 
because  of  his  Infirmities. 

3.  JUOOHENT  «s»143(10)— DETATTZ;!  JUDOMXITT 
WILL  NOT  BE  TAOATED  FOB  EXCU8ABU 
NEOLECT.  WHBBB  DEFENDANT  AFTER  SBOm- 
XNO  COUNBBL  TOOK  NO  FUBTHSB  BXKFS. 

Where  defendant,  on  being  served  wl0i  pro- 
cess in  an  action  by  his  wife,  to  have  a  deed 

set  aside,  wrote  and  engaged  att(»7ieys  locntfl 
in  another  county  to  represent  him,  but  took 
no  further  steps  to  see  that  an  answer  vwas 
filed,  etc.,  although  defendant  waa  diligent  in 
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bfs  defenn  of  other  aetioiu,  a  detenh  Jnde- 
ment  in  favor  qf  the  wife  wfll  not  be  vacated 
aftor  defendantfa  deatii,  notwltiistandfaitf  he 
vaa  at  tiie  time  of  the  action  confined  to  hii 
home,  becanse  of  physical  infirmlUei^  for  a 
party  has  no  right  to  abandon  active  prosecu- 
tion of  his  action  becanae  he  ha*  aeenred  eon&- 
Ml  to  represent  him. 

Appeal   from   Superior  Oonrt,  ^xnett 

County;  Coamor,  Judge. 

Action  by  Bebecca  Jernlgan  against  Black- 
mau  Jernlgan,  in  which  there  was  a  default 
Judgment  for  plaintiff.  Thereafter  the  heirs 
and  devisees  of  the  defendant,  who  had  died 
since  Judgment,  moved  to  set  the  same  aside, 
and,  motion  having  beoi  deniedt  th^  appeaL 
Affirmed. 

See,  also,  100  S.  B.  1S4. 

Tb»  plalntlfl  alleged,  tn  her  complaint,  Qiat 
a  certain  deed  executed  by  her  to  her  hus- 
band was  void  and  asked  Qiat  it  t>e  aride. 
The  defmdant  failed  to  ai^>ear  or  plead,  and 
Judgmoit  by  default,  for  want  of  an  answer, 
was  entered  accordingly.  Defendants  mov- 
ed to  set  aside  this  judgmait,  for  excusable 
neglect  of  the  defendant,  who  was  th^  fa- 
ther, and  now  deceased. 

The  court  found  the  following  facts: 

"That  the  summons  in  the  action  was  lasaed 
by  the  clerk  of  the  saperior  court  of  Harnett 
connty  on  the  6th  Uay,  1916,  returnable  to  the 
May  term  of  said  court,  and  was  personally 
served  on  the  defendant  Blacfcman  Jemigau, 
then  living  in  Johnson  county,  by  the  sheriff  of 
said  county,  on  the  11th  day  of  Bfay,  ISIQ. 
That  a  duly  TOl6ed  ctnnplaint  was  filed  undtt 
authori^-of  a  spedal  order  made  In  this  action 
on  the  3d  day  of  July,  1916,  and,  no  appear- 
ance tiaving  been  entered  and  no  answer  filed, 
a  judgment  by  default  final  was  rendered  In 
Hror  of  plaintiff  and  against  defendant,  per- 
taining to  real  estate,  at  September  ttim,  1916, 
of  thia  court. 

"(2)  That  defendant  Blackman  Jernlgan  died 
on  7th  day  of  Jane,  1917,  and  that  the  defend- 
ants who  file  this  motioo  are  hie  heirs  at  law 
and  devisees  named  in  his  last  will  and  testa- 
ment. 

"(3)  That  said  heirs  at  law  and  devisees, 
through  their  attorneys,  now  move  to  set  aside 
the  judgment  by  defaalt  final  entered  at  Sep- 
tember term,  1917,  and  within  one  year  from 
rendition  of  the  same  as  determined  by  the 
8apr«ne  Court  In  an  appeal  from  the  judgment 
rendered  at  February  term,  1919. 

"(4)  That  defendant  Blackman  Jernlgan 
wrote  a  letter  to  attorneys  at  law,  residing  at 
Bmitbfield,  N.  C:,  as  soon  as  die  summons  was 
•erred  on  him,  requesting  them  to  represent 
him  in  this  action,  and  soon  thereafter  received 
from  the  attoraeya  a  letter  advising  him  that 
ther  would  represent  him;  and  said  attorneys 
are  and  were  reputable  and  reliable  and  regu- 
larly practiced  in  the  courts  of  Johnson  county ; 
bat  that  they  do  not  r^larly  practice  in 
Harnett  county  and  do  not  regularly  attend 
the  courts  of  tliat  connty.  That  they  did  not 
enter  an  appearance  for  Blackman  Jernlgan, 
nor  did  thig'  file  an  answer  to  the  complaint 


herein.  That  there  is  no  evidence  from  which 
the  court  can  find  that  any  other  or  farther 
communication  was  had,  by  letter  or  otherwise, 
between  the  said  Blackman  Jernlgan  and  the 
said  attorneys,  relative  to  this  action,  or  to 
any  other  matter.  HHiat  from  the  date  of  the 
service  of  the  summons  In  this  action  on  faira 
to  the  date  of  his  death,  Blackman  Jernlgan 
resided  in  or  near  the  town  of  Benson,  in  John- 
son county,  and  his  attorneys  redded  In  the 
town  of  Smitfafield,  In  said  county. 

"(6)  That  Blackman  Jernlgan  was  on'  the 
date  of  the  service  of  summons  in  thia  action  on 
him,  and  eontlnnouBly  to  the  date  of  his  death, 
confined  to  his  home  by  sldkness,  and  waa  pl^d- 
«ally  nnable  to  attend  court  or  to  leave  his  home 
to  attend  to  any  badness  whatever. 

"(6)  That  Blackman  Jernlgan,  during  tiie 
months  of  August  and  September,  1916,  and 
daring  the  months  of  January,  February,  and 
March.  1917,  boaght  and  sold  land  and  conduct- 
ed business  transactions  Involving  large  sums 
of  money.  He  executed  and  received  deeds  and 
directed  the  management  of  his  buslnesSL 

"(7)  That  two  actions  were  poiding  In  the 
courts  of  J(Anwm  connty  agidnst  dw  asld  Black- 
man  Jernlgan  during  the  fall  oi  1916.  fnutt  be 
filed  answers  In  both  said  actions  and  by  his 
attorneys  contested  the  same  In  said  courts. 
That  the  deposition  of  Blackman  Jernlgan  was 
taken  in  March,  1917,  and  was  used  in  his  be- 
half In  the  trial  of  the  case  of  Lucy  B.  Hays  v, 
Blackman  Jernlgan  In  the  Johnson  county 
court 

"(8)  That  Blackman  Jernlgan  was  continu- 
ously, between  the  date  of  die  service  of  the 
summons  In  this  action  npon  him,  and  the 
date  of  Us  death,  montally  capable  of  attend- 
ing to  bnalnesa  and  of  communicating  by  letter 
and  otherwise  with  persons  relative  to  business 
matters. 

"(9)  Tbat  the  plaintiff,  Rebecca  Jernlgan,  was 
the  wife  of  Blackman  Jemignn.  That  no 
children  were  bom  of  their  marriage.  That  the 
land  which  is  the  subject-matter  of  this  action 
was  owned  by  Rebecca  Jernlgan,  prior  to  her 
marriage,  and  was,  after  the  marriage,  and 
while  she  was  living  with  her  husband,  convey- 
ed by  her  and  her  husband  to  M.  C.  Buder, 
who,  contemporaneously  with  the  conveyance  of 
the  land  to  him,  conveyed  the  same  to  Black- 
man  Jernlgan.  That  thereafter  Blackman 
Jernlgan  ceased  to  live  with  the  said  Rebecca 
Jernlgan,  and  the  purpose  of  this  acdon  waa 
to  have  the  two  deeds  declared  void  for  the 
reason  set  out  in  the  complaint  That  the 
affidavits  filed  herein  by  the  heirs  at  law  and 
the  devisees  of  the  defendant  Blackman  Jernl- 
gan, and  the  answer  tendered  to  the  court,  dis- 
close a  meritorloas  defense  to  tiie  plalntUPs 
canse  of  acdon." 

T^Hm  fho  foregoSng  focta,  tiie  oonrt  was  of 
th%  opinion,  and  so  held,  dtat  the  ftllure  of 
Blad^an  Jernlgan  to  file  an  answer  to  the 
comi^alnt  was  not  due  to  any  mistake  Inad- 
vertence, surprise,  or  excusable  neglect  on  his 
part,  and  that  the  motion  to  set  aside  t3te 
Judgment  rendered  by  default  at  Sept^ber 
term,  1916,  ought  to  be^  as  a  matter  of  law, 
denied. 

It  Is  therefore  ordered  and  adjudged  that 
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the  said  motion  be  and  tbe  same  ia  denied, 
and  that  tbe  plaintiff  Recover  of  the  defend- 
anta,  htfn  at  law  and  derlsees  of  BlaCk- 
man  Jemlgan,  the  costs  Incurred  upon  thla 
motion. 

DefmdantB  azoepted  and  appealed. 

O.  L  Ooy  and  GUflbrd  &  TOwnaend^  all  of 
Dunn,  for  appellanta. 

Godwin  &  Williams  and  EL  F.  Tonng,  all 
of  Dunn,  and  Robert  W.  Wlnatm,  of  Baldgh. 
tot  appdleeu 

WALEUR,  J.  (after  stating  the  fftcta  a> 
above).  [1]  We  are  of  flie  oidnlon  fliat  tta 
order  of  Judge  Omnor  refoalng  to  dlatnrb  tb» 
Judgmeit  waa  plainly  correct  It  la  now  al- 
most an  axiom  to  say  that  persons  of  sotmd 
mind,  wbo  are  served  with  process  to  appear 
In  an  actlcm  and  answer  a  conq>lalnt,  should 
be  active  and  diligent  In  the  protection  and 
preservatiMi  <rf  flie  rights,  and  the  least  that 
can  tw  expected.of  them  la  that  ttiey  will  give 
the  case  that  attention  which  a  man  of  ordi- 
nary prudmce  usually  bestows  upon  his  im- 
portant badness.  If  he  falls  In  this  respect, 
he  can  have  no  relief  nnder  the  statute  In  the 
way  of  vacating  the  Judgment,  whldi  baa 
been  entered  because  of  bis  default  In  ap- 
pearing and  pleading.  Sluder  v.  Rollins,  76 
N.  G.  271;  Roberts  v.  Allman.  106  N.  G.  394. 
11  S.  B.  424;  School  v.  Pelrce,  163  N.  O.  427, 
79  S.  E.  687 ;  HcLeod  v.  Oooch,  162  N.  a  122. 
78  8.  B.  4;  White  v.  Rees,  ISO  N.  G.  678,  64 
S.  E.  777;  Pierce  v.  BUer,  167  N.  G.  672,  83 
8.  B.  7S8.  The  law  does  not  favor  those  who 
sleep  upon  their  rights,  but  those  wbo  are 
T^lamt,  and  give  them  proper  attenthm. 
This  is  a  very  ancient  maxim,  and  It  has  fre- 
quently beea  applied  by  ns  to  cases  of  this 
Und.  St^ool  V.  Pdrce,  supra. 

[2,  S]  Api^ylng  this  principle  to  our  case, 
we  find  the  facts  to  be,  as  stated  by  the  learn- 
ed Judg^  that  the  original  defendant  against 
whom  the  Judgment  was  rendered  was  at  the 
time  of  i>erfectly  sound  mind;  he  retained 
attorneys,  who  lived  In  bis  own  county,  not 
far  from  his  home;  he  bad  other  cases  to 
which  he  gave  the  requldte  attention;  and  he 
was  capable  of  guarding  his  interest  in  this 
case  and  ot  consulting  with  his  attorned 
in  regard  to  It  and  filing  his  answer.  The 
mere  fact  that  he  was  sick  la  not,  of  itaell^ 
suffldent  to  excuse  him,  for  the  Judge  finds 
that,  notwithstanding  his  lUness,  he  was  able 
to  have  his  answer  prepared  and  filed.  1 1  waa 
said  in  Pierce  v.  Eller.  atqtra,  that  "tbe  de- 
fendants (in  that  ease),  It  Is  true,  w^re  old 
and  feebly  but  there  is  no  finding  that  tbey 
are  not  of  sound  mind,"  and  their  n^lect  to 
answer  was  not  excused.  Here,  It  Is  afflr- 
auLtlvtir  found  Qiat  tiio  defendant  waa  of 


sound  mind,  though  enfeebled  by  disease  and 
not  aUe  to  leave  his  home,  and  that  be  had 
actually  attended  to  bis  («^dnary  aCCaira  effl- 
dmtly  and  In  the  usual  way,  axoept  as  above 
Indicated,  nie  court  foundt  as  wHl  appear, 
reference  to  the  statement  of  facts,  that  he 
had  directed  the  management  of  his  business 
and  even  (he  other  litigation  Vim  pending, 
and  especAally  that  he  had  filed  answus  In 
two  civU  actions  during  the  period  ol  bis 
sickness  and  oon&iemeat  at  his  borne.  It  ap- 
pears that,  notwithstanding  the  abUi^  itf 
Blackman  Jwnigan  to  file  his  answer,  be 
never  wrote  but  one  letter  to  Ida  attorn^ 
about  the  business,  and  that  was  what  be  re- 
tained them  to  appear  for  him,  and  bo  took 
no  further  steps  himself  to  see  ttaat  an  answw 
was  filed.  We  have  b^,  as  bdtore  Indicated, 
that  a  party  has  no  right  to  abandon  all  ac- 
tive prosecution  ct  his  case  simply  because 
be  has  secured  counsel  to  reinesent  him  in  it. 
BfcLeod  v.  CkwcZi,  supra.  It  farther  appears 
that  be  empk^ed  atttmieys  not  residing  in 
Harnett  county,  where  the  case  was  pending, 
and  not  practi<dng  In  its  courts.  The  learned 
Judge  could  consider  this  fact  upon  the  ques- 
tion of  negllgoice.  Manning  v.  Railroad  Co., 
122  N.  G.  824,  28  8.  E.  963;  Osborn  v.  Leach. 
133  N.  G.  428,  46  8.  B.  783;  Williamson  v. 
Cocke,  124  N.  G.  58S,  32  8.  B.  963 ;  Hardware 
Ca  T.  Bubouum,  159  N.  C.  511,  75  8.  B.  731; 
McLeod  V.  Gooch,  supra.  As  said  by  this 
court  in  Eerdiner  v.  Baker,  82  N.  0. 168,  and 
afilrmed  in  White  v.  Rees,  160  N.  a  678.  &4 
8.  a  777: 

"The  course  of  the  defendant  was  not  tbe 
care  of  an  ordinarily  pradent  man  in.  reference 
to  his  own  personal  Interest,  nor  was  it  con- 
sistent with  the  proper  deference  and  attentioQ 
dae  from  the  defendant  and  every  suitor  to 
the  known  and  orderly  course  and  practice  of 
the  courts  in  tbe  administration  of  tbe  law.' 
Tht  defendants  have  lost  their  rf^its,  if  they 
had  any  to  protect,  by  their  own  InattentioD 
and  inezcnsable  neglect.'' 

We  added  in  White  v.  Bee^  supra: 

'TThe  defendanta  have  lost  their  rii^ts,  if  tbej- 
had  any  to  protect,  by  their  own  luattentioa 
and  inexcusable  nn:!**^" 

Thero  la  no  finding  that  Blackman  Jemi- 
gan  was  prevented  by  illness,  or  other  rea- 
sonable cause,  from  communicating  with  his 
counsel  and  thereby  making  known  to  theni 
his  defense,  but  the  contrary  Is  stated  as  tbe 
fact,  and  the  cases  where  that  appeared,  such 
as  Mebane  v.  Mebane^  80  N.  O.  S4,  do  not 
apply. 

The  facts  presait  a  case  of  laexcnsiUile 
neglect  within  the  meaning  of  the  statute, 
and  the  declaim  of  the  court  was  correct. 

Afflrmed. 
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X  BAiLUifT  «3b14(3)— RBqinBKD  to  EZBBOXSK 
HKBBX.T  (WDHfAST  OARB  FOB  Ura-KEEPIlltO 
OT  AUTOMOBILE  LETT  FOB  XKPAIB8. 
Repair  man  with  whom  atit(»nobile  was  left 
tor  repairs  was  not  Uable  a«  on  insnrcr  of  the 
atitonoUle,  bnt  was  required  merely  to  exezdM 
ordinai7  care  for  Ita  saife-teeplnf  and  retnm  to 
owner  in  good  condition,  and  wonld  not  havo 
been  liable  It  notwithstanding  tin  exerdse  of 
ordinary  care,  the  machine  had  been  injared  or 
■tolan  or  desteoyed  by  fire  while  in  hta  custody. 

2.  Bailmcitt  ^»14(1}— Liabui  warn  dbsibuo- 

non  BY  TZBB  M  ISBTT  OV  AOTOXOBILB  IN 

ABantoK  OT  sHowine  or  exxbciu  ov  bba- 

aOHABU  QABB  «»  ITB  BAR-KEBPIlfG. 

The  mere  fact  that  automobile  left  with  gar- 
age keeper  for  repairs  had  been  destroyed  by 
lire  or  stolen  did  not  absolve  him  from  respoo- 
aibility  to  owner  any  more  than  he  would  have 
been  absolved  if  It  had  been  injured  In  his  cus- 
tody, anleas  he  had  ahown  that  he  had  exodsod 
ordinary  care  for  its  safe-keeping, 

8.  BAiLMEirt  «s»S10)  —  Pboof  of  oabaqb 

KBEPEB'S  FAILtTBE  TO  BXTUKIf  AND  ADUIS- 
■ION  OF  ITS  DBSTBUcnON  BY  FIBK  E8TAB- 
USHKD  PUMA  FAOIB  OAJ3B  OF  NEGUOEROZ. 

In  automobile  owner's  action  against  repair 
man  for  loss  of  automobile  in  fire,  proof  of  fail- 
ure to  return  the  automobile,  with  the  admis- 
sioii  that  it  had  been  burned,  made  out  a  prima 
fade  case  requMng  repair  man  to  produce 
proof  that  It  dlsdiarged  its  duty  of  exercislag 
proper  care  while  introited  with  the  custody 
of  the  automobile. 

4.  Baxuhkt  4c3»81(1)— EvnmroB  «9>7S— 
Bazlbi  who  fazu  to  nroBii  pbofkbit  »• 

QUIBBD  TO  SHOW  BTgaCTgB  OT  OBDINABT 
OABS  VHIU  PBOFRTT  WAS  IS  ZTB  OOBTODT. 

While  the  destruction  or  loss  of  property  in 
bands  of  bailee  Is  not  ooucIudTe  OQ  qnestion  Of 
bailee's  n^ligence,  the  failure  to  return  the 
property  requires  bailee  to  show  that  it  exer- 
cised  ordinary  care  while  property  was  in  Its 
enstody,  and  since  bailee  has  the  best  knowl- 
edge of  the  facts  it  will  be  presomed,  if  proof 
thereof  Is  not  forthoominfc  that  bailee  cannot 
produce  snch  proof. 

6.  Baiucbnt  «s»S3— Baileb's  heoxjoehox 
quebtioh  fob  jubt  wh£be  pbopibtt  was 
destboted,  stolen,  ob  injubbd. 
Where'  bailee  claims  that  the  property  has 
been  destroyed,  stolen,  or  injured  without  any 
fault  on  his  part,  the  question  of  bailee's  neg- 
ligfnce  was  for  the  jury;  such  occurrences  be- 
cot  of  the  ordinary  course  of  events,  and 
the  facts  being  peculiarly  within  the  knowledge 
at  the  bailee. 

8.  EVIDEHCB  «Sa98— PBOOT  OT  BAim'B  TAIL- 

vax  to  BBTUBif  baxlmeht  in  good  OONDI* 

TION  8HXFTB  BDBDEN  OT  PBOOF;  THB  tCATTEB 
BUNG  WITHXH  BAILBX'a  BPEOIAI.  KROWL- 
■DOE. 

In  bailor's  action  against  bailee  for  loss  or 
destruction  of  bailment,  the  burden  of  moving 
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negligence  rests  upon  bailor  and  does  not  shift 
(Na  110.)  tbroughoQt  the  trial,  but  the  burden  of  pro- 
ceeding  does  shift,  and  where  bailor  has  shown 
Feb.  25,  that  bailee  received  the  property  in  good  condi- 
tion and  failed  to  retnm  it,  or  returned  it  in- 
jured, bailor  has  made  out  a  prima  fade  case 
<rf  n^ligence,  which  the  bailee  is  called  opcm  to 
explain ;  the  matter  being  one  within  his  special 
knowledge. 

7.  Tbial  «»16B— Plaihtiff'b  evidence  to 

BB  taken  as  TBUE. 

On  motion  for  nonsuit  plaintiff's  evidence 
must  be  takoi  as  true,  with  all  Just  Inference 
that  can  be  drawn  therefrom. 

Alien,  J.,  dissenting. 

Appeal  from  Superior  Court,  Lee  Oounty ; 
Connor,  Judge. 

AcUm  by  A.  a  Beck  against  tbe  WUklaa- 
Bi<^  Company.  Judgment  of  nonsuit;  and 
plaintiff  excepts  and  appeals.  Reversed. 

AcHtm  for  damaera  for  the  destruction  of 
an  automobile  while  tn  the  defendant's  ga- 
rage tar  lepairs.  It  was  in  evidence  that  the 
plaintiff  carried  bis  car  to  the  garage  for 
certain  minor  r^lr^  and  was  to  call  fca*  it 
at  noon;  It  being  understood  tlut  he  would 
need  It  at  that  tlmek  When  he  called  fi>r  It 
at  that  time  be  was  told  that  it  would  take 
only  a  short  time  Icmga;  not  more  than  30 
minutes.  The  plaintiff  then  stated  that  he 
would  call  for  it  when  be  came  bade  from 
dinner,  but  bting  delayed  he  went  at  S  p.  m. 
and  fiotuid  his  autcHnobile  torn  down  and  tbe 
defendant's  enqdoyes  grinding  the  TSlves, 
which  bad  not  been  authorized  by  plaintiff. 
The  answer  admits  that  the  machine  was 
not  In  audi  condition  that  It  could  be  re- 
moved that  aftemom.  It  Is  alleged  In  the 
complaint  and  admitted  In  the  answer  that 
during  that  night  tbe  building  was  destroyed 
by  fire  and  the  car  with  it  The  complaint 
alleges  the  liability  for  negligence  and  also 
for  departure  from  the  terms  of  the  bailment 
and  also  a  promise  to  itay  1^  the  company 
after  the  deBtruction  of  the  machine.  At 
close  of  plaintilf's  evidence  the  court  sus- 
tained a  motion  for  Judgment  as  of  nonsuit, 
and  the  plaintiff  excepted  and  appealed. 

E.  Gavin,  WUliams  &  Williams  and 
Boyle  &  Hoyle,  all  of  Sanford.  for  appellant. 

Seawdl  &  Milllken,  of  Sanford,  tor  ap- 
pellee. 

CLAHK.  a  J.  C1-3]  The  defendant  as 
bailee  assumed  liability  of  ordinary  care  for 
the  safe-keeping  and  the  return  of  the  ma- 
chine to  tbe  bailor  in  good  condition.  The 
bailee  did  not  assume  liability  as  Insurer,  and 
therefore  did  not  become  liable  for  the  non- 
return of  the  property  In  good  condition  If  he 
observed  the  ordinary  care  devolved  upon  htm 
by  reason  of  the  bailment  If  the  machine- 
had  been  Injured  or  stolen  or  destroyed  by 
fire  while  In  his  custody,  the  defendant  would 
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not  be  liable  If  aoA  caxe  bad  been  obaerred.  | 
On  the  other  band,  tbe  mere  tect  tliat  tbe 
property  had  been  destroyed  by  Are  or  stolen 
did  not  abaolTe  him  from  responsibility,  any 
more  than  be  wonld  have  been  absolved  If  It 
had  been  Injured  In  his  custody,  unless  he 
had  Aown  that  he  had  need  tbe  care  re- 
quired of  him  by  Tirtne  of  his  bailment  Tbe 
bnrdoi  (tf  proving  negllgraice  tvm  on  the 
plaintiff,  and  this  burdoi  does  not  shift;  but  I 
when  it  iras  shStm,  or  admitted,  that  th8 
machine  was  not  returned  by  reason  of  Its 
belns  destroyed  or  stolen,  or  that  It  was  re- 
turned In  Injured  condition.  It  was  the  duty 
at  the  deftedant  to  "go  fbrward"  with  proof 
to  show  fliat  It  had  used  proper  care  In  the 
ballmoit  71ierefa«  It  was  error  for  the 
court  to  withdraw  the  case  from  the  Jury 
and  thus  to  hold,  as  a  matter  of  law,  that 
tbe  defendant  had  exercised  proper  care. 

Tbe  law  Is  admirably  summed  up  and  stat- 
ed, upon  a  review  of  all  the  authorities,  in 
8  Oorpus  Jnrls,  i^.  1167-1160,  as  follows: 

"Sec.  iStt.  In  an  action  to  reoover  the  balled 
proper^  tbe  burden  of  proof  Is  on  the  bailor  to 
establish  the  bailment  and  tbe  faOnre  to  retont 

tbe  property  in  accordance  with  the  contract" 

"Sec  168.  The  mle  is  nndoabted  that  in  all 
actions  founded  npon  negligence,  or  a  culpable 
breach  of  duty,  the  burden  is  on  plaintiff  to  es- 
tablish negligence  by  proof.  This  principle  la 
recognized  by  all  the  aothorities  aa  applicable 
between  bailor  and  bailee,  and  the  only  conflict 
is  on  tbo  qnestlon  whether  the  loss  of,  or  dam- 
age to^  the  goods  while  In  the  bailee's  posses- 
sin  raises  sack  a  preenmptlon  of  ne^genee  on 
bis  part  as  to  establlsb  a  prima  fade  ease 
against  hinu 

"Sec.  159.  In  some  of  the  old  dedBlons  It  was 
held  that  the  loaa  or  injury  raised  no  presump- 
tion of  negligence.  The  bailee  is  not  an  In- 
surer of  the  gooda,  end  when  they  are  lost  or 
damaged  it  was  said  that  the  law,  which  never 
presumes  any  man  negligent  wonld  rather  at- 
tzlbnte  the  loss  to  excusable  causes.  It  was  not 
enough  for  plaintiff*  to  prove  tlie  loss  or  Injury, 
bnt  it  wss  held  that  he  must  go  further  and 
mnst  show  that  the  same  had  occorred  by  d» 
fendant's  negligence. 

"Sec  160.  The  Modem  Bale.  The  role  adopt- 
ed in  the  more  modem  deciBlons  Is  that  the 
proof  of  losB  or  injury  eatablishea  a  aufficient 
prima  fade  case  againert  the  bailee  to  put  him 
npOB  his  defenae.  Where  chattels  are  delivered 
to  a  bailee  in  good  condition  and  are  returned 
In  a  damaged  state,  <a  are  lost  or  not  returned 
at  all.  the  law  presumes  negligence  to  be  the 
cause,  and  casts  upon  the  bailee  the  burden  of 
showing  that  the  loes  is  due  to  other  causes 
consistent  with  due  care  on  his  part  But  if  the 
possession  of  tbe  bailee  has  not  been  exdusive 
of  that  of  tlie  bailor  the  mle  does  not  apply. 
In  order  to  throw  the  burden  of  evidence  upon 
the  bailee  it  is  sufficient  that  the  bailor  has 
shown  damage  to  the  bailed  article  that  ordi- 
narily does  not  happen  where  the  requisite  de- 
gree pf  care  is  eKendsed," 

nie  above  la  sustained  by  the  almost  unl- 
fnm  authorltleB  cited  in  the  notes  to  the 
above  and  the  reasons  are  thus  summed  qp: 


r  "Aeosoiu  of  RuU.—Ct)  'Since  the  bailor  Is 
generally  at  a  disadvantage  in  obtaining  accu- 
rate information  of  the  cause  of  the  loss  or  dam- 
age, the  law  considers  he  makes  out  a  caso  for 
the  application  of  the  rule  of  res  ipsa  loquitur 
by  proof  of  the  bailment  end  the  failure  of  th» 
bailee  to  deliver  the  proi>erty  on  proper  de- 
mand.' Gorbin  v.  Cleaning  Co.,  ISl  Mo.  App. 
151.  16S.  167  S.  W.  1145.  (2)  The  rule  rests 
upon  the  consideration  that  wbera  the  bailee 
has  exdustve  possession,  the  facts  attending 
loss  or  Injary  must  be  peculiarly  within  his  own 
knowledge.  Besides,  the  failure  to  return  the 
property,  or  its  return  in  an  injured  condition, 
constitutes  the  violation  of  a  contract  and  it 
devolves  upon  the  bailee  to  excuse  or  justify  the 
breach.'  Nutt  v.  Davison,  54  Colo.  686,  TjSS, 
131  Pac.  391,  44  L.  R.  A,  (N.  S.)  1170.  (3> 
"The  rule  is  founded  in  necessity  and  upon  the 
presumption  that  a  party  who,  from  his  situa- 
tion, has  peculiar,  if  not  exdnsive,  knowledge 
of  faets,  if  they  erist  is  beat  able  to  prove 
them.  If  the  bailee,  to  whose  possesMon,  con- 
trol and  care  the  gooda  are  intrueted,  will  not 
account  for  the  failare  or  refusal  to  deliver  them 
on  demand  of  the  bailor,  the  presamption  Is  not 
violent  that  he  has  been  wanting  in  diligence,  or 
that  he  may  have  wrongfuUy  converted  or  may 
wrongfuljy  detain  them;  or  if  there  be  injury 
to  or  loss  of  them  during  the  bailment  it  is 
but  just  tiiat  he  be  required  to  show  tbe  cir- 
cumstances, acquitting  himself  of  the  want  of 
diligence  It  was  his  duty  to  bestow.*  Davis  t. 
Hurt  114  Ala.  146,  ISO,  21  Soutii.  460.  quoted 
in  Hackney  v.  Perry,  162  Ala.  626,  633.  44 
South.  1029.  1031." 

In  6  Corpus  Juris,  1160,  tbe  conclusion 
from  the  long  list  of  authorities  and  citatl<ms 
In  the  notes  is  thus  summed  up: 

"nie  burden  of  proof  of  showing  negligence  is 
on  the  bailor  and  remains  on  him  throngbont 
the  trisL  Tbe  presumption  arising  from  the  In- 
jnry  to  the  gooda  or  failure  to  redeliver  is  auffi- 
dent  to  satisfy  this  bunlen  and  make  out  a 
prima  fade  case  against  the  bailor;  but  the 
bailee  may  overcome  this  presumption  by  show- 
ing that  the  loss  occurred  through  some  cause 
consistent  with  due  care  m  his  part" 

This  summing  up  is  based,  among  other  d- 
tatfons,  upon  the  very  dear  statement  of  this 
court  by  Walker,  J.,  In  Hanes  v.  Shapiro.  168 
N.  C.  31,  84  S.  37,  In  which,  after  statii^ 
that  some  of  the  old  authorities  were  some- 
what different  Walker,  J.,  says: 

"But  the  better  opinion,  supported  by  the 
weight  of  authority,  holds  that  while  the  burden 
of  proving  negligence  rests  upon  the  plaintiff 
and  does  not  shift  throughout  the  trial,  the  bur- 
den of  proceeding  does  shift;  and  that  where 
the  plaintiff  has  shown  that  the  bailee  receives 
the  property  in  good  condition  uid  failed  to 
return  it  or  returned  it  injured,  he  has  made 
out  a  prima  fade  case  of  negligence.** 

He  further  says  a68  N.  O.  32,  84  S.  E.  ST): 

*^nless  the  bailee  overcomes  this  prima  fade 
esse  by  sstisfylng  the  jury  tliat  the  loss  or 
damage  was  consistent  with  the  absence  of  fault 
on  his  part,  the  plalntifl  may  prevaiL" 
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And  be  farther  aa.ya  (168  N.  O.  8^  81  S. 

E.  37); 

"But  thoee  rules  are,  of  cooree,  Gubject  to  the 
-quallGcatioa  that  the  bailee  is  bound,  in  all 
proper  instancea,  when  intmated  with  the  bail- 
ee's property,  to  exercise  due  care  with  respect 
to  the  mbjeet.'* 

Tbl8  entitled  the  plaintiff  to  have  the  facts 
-of  Qds  case  sabmitted  to  the  Jury.  The  an* 
^ritioB  to  Oho  above  tffeet  are  nmneroiis, 
and  the  niOTe  recent  authorities  are  nnlform 
to  that^ect 

[4]  While  QiB  destruction  Ar  loos  at  ivop- 
ertr  Is  not  conduslTe  of  ne^genc^  flie  fail- 
ure to  retnm  the  property  does  devolve  upon 
the  d^Oidant  the  burdot  of  gf^ng  forward 
'With  proof  to  show  that  It  disdiarged  Its 
of  reanlslte  care  ot  the  pnwerty  while 
In  Its  custody.  It  would  be  sii^lar  if  the 
mere  fact  that  the  property  was  destroyed  or 
BttAm  or  injured  was  otmcluslTe  that  the 
bailee  had  enerclBed  pn^er  care.  It  had  the 
best  knowledge  of  the  fiictB,  and  if  proof 
tlmectf  was  not  forthcoming  the  presnniptlon 
is  ttiat  It  could  not  produce  it. 

To  the  same  effect  are  the  other  tezt-booka 
and  authorities.  In  8  B.  C.  U  151  (Bailment, 
f  T4,  whwe  explaining  the  apparent  conflict 
of  the  later  with  the  older  cases  on  this  point 
as  due  to  the  con  fusion  between  "the  burden 
<^  the  proof'  and  "duty  of  going  finward," 
St  is  said: 

"The  general  rale,  at  least  in  tiie  United 
States,  aeona  to  be  tiiat  where  a  bailor  aUegea 
and  prorea  simply  the  dellTery  of  the  property 
to  the  bailee  and  the  latter'a  failure  to  retnm 
it  CO  demand,  a  prima  fade  case  Is  made  ont 
against  the  bailee." 

InS&G.  Ii.p.l02,f7S.lti8sald  that 
there  are  authorities  which  support  the  broad 
doctrine  that— 

"The  burden  of  provlnf  freedom  from  neg- 
ligence by  the  preponderance  of  the  evidence, 
wliexe  the  property  is  damaged  or  destroyed.  Is 
«n  the  bailee,  although  it  would  seem  that  some 
■ot  the  cases  contain  language  which  indicate 
that  it  must  be  taken  simply  as  authority  for 
the  propoeitiou  that  in  case  of  injury  to  or  loss 
«f  the  property  the  burden  of  overcoming  a  pre- 
emption of  negUgenca  resti  on  the  balleoi" 

In  2 IL  a  Lh  mo  (Automobilee*  i  46),  it  Is 
•aGl: 

"It  may  be  accepted  as  settled  that  itersons 
operating  a  garage  are  required  to  exercise  rea- 
sonable care  to  protect  and  preserve  automobiles 
placed  in  their  costody  for  storage  or  repairs, 
stnd  if  sn  antomolnle  so  placed  Is  injured  or  de- 
stroyed on  account  <it  negligence  of  tiie  garage 
keeper  or  him  servants  while  acting  within  the 
■cope  of  their  authority  the  garage  keeper  is 
liable  therefor.  •  •  •  On  proof  of  the  de- 
livery <rf  a  car  Into  a  garage,  if  the  garage 
keeper  is  unable,  by  reason  of  the  destruction  of 
a  car,  to  make  return  thereof,  the  burden  is 
cast  on  him  to  show  that  the  car  was  not  de- 
stroyed by  Us  ne^igenoa." 


In  Hale  on  Bailments.  241,  It  Is  said  that— 

"A  failure  or  refusal  by  a  warehouseman  to 
deliver  on  demand  goods  intrusted  to  him,  or  the 
return  of  the  goods  iu  a  damaged  condition,  is 
prima  facie  evidence  of  negligence  sufficient  to 
cast  upon  him  the  burden  of  accounting  for 
nonddivery.  In  other  wor^  the  burden  of 
proving  negligence  rests  on  plaintiff  tbroughont, 
but  the  weight  of  evidence  diifts"  (citing  au- 
thorities). 

It  is  further  said  that— 

*'Tba  burden  of  the  proof  does  not  shift,  but 
the  failure  to  retnm,  or  the  destruction  or  in- 
jury of  the  property,  is  such  prima  fade  evi- 
dence of  negligence  that  there  devolves  upon  the 
bailee  the  duty  of  going  forward  with  proof 
that  ha  aerdsed  proper  care.'* 

[5]  This  is  simply  another  way  of  saying 
that  the  failure  to  return  the  goods  In  good 
condition  is  a  breach  of  the  contract  of  bail- 
ment, which,  if  unexplained,  oitltles  the 
bailor  to  recover,  and  that  when  the  bailee 
daims  that  the  property  has  been  destroyed 
or  stolen  or  Injured  without  any  fault  mi  its 
part,  it  is  called  on  to  put  on  some  proof  of 
the  drcumstances  thereof.  These  occurrenc- 
es being  out  of  the  ordinary  course  of  events, 
and  the  facts  being  peculiarly  In  the  knowl- 
edge of  the  bailee,  are  suffldent  evidence  of 
negligence  to  carry  the  case  to  the  Jury. 

[6]  The  whole  subject  is  exhaustively  dis- 
cussed In  the  text  and  notes  to  6  Corpus  Juris 
and  R.  C.  L.  above  cited,  and  we  think  the 
present  doctrine  on  the  si^Ject  and  the  rea- 
SOTi  of  the  thing  is  nowhere  more  clearly  set 
out  ttian  In  the  Quotation  from  Hanes  v. 
Shapiro,  above  set  out  in  Corpus  Juris,  from 
the  opinion  of  Mr.  Justice  Walker,  whldi 
we  think  states  accurately  the  correct  con- 
clusion. 

It  would  be  a  singular  proposltlw  if  the 
plaintiff,  who  has  intrusted  his  property  to 
the  care  of  the  defendant,  should  And  the 
latter  protected  from  liability  for  loss  of  or 
Injury  to  the  property  without  any  proof  of 
the  discharge  of  his  duty  as  bailee,  though 
such  evidence  is  in  his  spedal  knowledge, 
unless  the  plaintiff  (who  is  oftai  a  stranger) 
shall  grope  around  among  the  defendant's 
employes  to  find  evidence  of  the  negligence  of 
their  employer  or  of  their  co«nploy&s.  The 
destruction  or  theft  of  the  property,  or  injury 
thereof,  not  being  in  the  <»'dlnary  course,  calls 
upon  the  bailee  to  explain  It,  Just  as  a  colli- 
sion or  deralUnrat  Is  prima  fade  negligence 
which  carries  the  case  to  the  Jury.  Marcom 
V.  Ballroad,  126  N.  a  200,  35  S.  B.  423,  and 
dtations  in  Anno.  Ed. 

(7]  In  this  case  there  was  some  additional 
evidence  tending  to  show  negligence,  among 
others  the  fact  that  there  was,  on  the 
day  the  machine  was  left  in  the  garage,  re- 
mains of  half-smoked  dgarettes  lying  around, 
and  that  after  the  flre  the  representative  of 
the  defendant  promised  to  pay  for  the  loss  of 
the  machine.  lUs  evidence  must  be  taken 
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fts  true  upon  a  lUMisoIt,  with  ftll  Jait  lnfei> 
euce  tbat  can  be  drawn  tber^rom,  as,  for  In* 
stance,  that  the  agent  of  the  company  had 
Information  that  negllgoioe  caused  the  fire. 

We  need  not,  however,  dlacoss  (as  Qie  case 
goes  bacA  for  a  new  trial)  whether  the  de- 
fendant Is  innrnd  by  such  promise,  for  the 
anthtntty  of  Qie  party  making  such  agree- 
ment Is  not  fully  brought  out  In  the  evi- 
dence. For  the  same  reason,  also,  we  need 
not  consider  the  ocoepttons  by  the  plaintiff  to 
ihAwUiaice. 

It  Is  soffldent  to  say,  i^on  the  above  aa- 
thorittes^  that  the  failure  of  the  bailee  to 
return  the  property,  with  the  admission  that 
It  has  been  burned,  made  out  a  prima  facie 
case,  which  devolved  upon  the  def«idant  the 
duty  of  going  forward  with  proof  that  it  had 
discharged  Its  duty  of  proper  care  while  In- 
trusted with  the  custody  of  the  plalntiO's  an* 
t(Hnoblle.  Upon  the  evidence,  this  was  the 
proper  subject  of  inquiry  which  the  plaintiff 
was  entitled  to  have  investigated  by  the  Jury. 

The  Judgment  of  nonsolt  is  revised. 

AUI^N,  J.  {dissenting).  The  plalntUT  de- 
Uvmd  Us  antonoUle  to  Qie  defenduit  to  be 
repaired  In  Its  garage  and  it  was  destroyed 
bgr  fire.  Thwe  Is  no  evidence  as  to  the  origin 
ot  the  fire  or  cS  negUg^ice  on  the  part  of  the 
defendant.  I  think  the  rule  appUcame  to 
these  ta.eta  is  correctly  stated  by  Associate 
Jnsttee  Wallier  in  Hanes  ShaiOro,  108  N.  a 
31«  81  8.  B.  87,  as  foUows: 

"But  the  better  opinion,  snpported  by  th« 
weight  of  anthoritr,  holds  that  while  the  borden 
of  proving  a^Iiffsnee  resti  npcm  the  plaintiff, 
and  does  not  ihlft  throughont  the  trial,  the  bui^ 
den  of  proceeding  does  shift;  and  that  where  the 
plaintiff  has  shown  that  the  bailee  received  the 
property  In  good  condition  and  failed  to  return 
it,  or  returned  it  injured,  he  has  made  out  a 
prima  fade  case  of  negligence.  'When  he  has 
shown  a  gitnation  which  coold  not  have  been 
produced  except  by  the  operation  of  abnormal 
causes,  the  onus  rests  upon  the  defendant  to 
prove  that  the  injury  was  caused  without  his 
faalL*  Bos  ipsa  loquitur.  Unless  the  bailee 
overcnnes  this  prima  fade  case  by  satisfying 
the  jury  that  the  lose  or  damage  was  consistent 
witii  the  absence  of  fault  on  his  part,  the  plain- 
tiff  may  prevaU.  Where  the  bailee  makes  such 
showing,  however,  as  where  It  appeara  that  the 
property  was  stolen  or  injured  by  vis  major, 
the  burden  of  proceeding  sliifts  back  to  the 
plaintiff,  and  he  must  show  that  the  bailee  was 
n^ligmt  in  exposing  the  property  to  risk  of 
harm,  oc  in  failing  to  avoid  the  danger  after  it 
was  known.  In  other  words,  the  wdght  of  the 
evidence  may  be  In  favor  first  of  one  party  and 
then  the  other,  but  the  burden  of  establidiing  the 
isBue  in  his  favor  rests  on  plaintiff  throughout. 
Hale  on  Bailments,  pp.  SI  and  32." 

It  Is  not  dispatcd  that  the  automobile  was 
destroyed  by  fire,  vis  major,  and,  If  so,  the 
prima  facie  case  made  by  showing  delivery 
and  failure  to  return  was  destroyed,  and  he 


oonid  not  recoTO  without  furnishing  evidence 
of  negligmce^  which  he  has  failed  to  do. 

As  it  iq^ears  to  me,  the  Jodgmrat  of  non* 
suit  oagbt  to  be  sostained. 


on  N.  C.  tKl 

WILKINS-BIOKS  GO.  T.  "WMJOB. 
(No.  113.) 

<Supreino  Oonrt  ot  North  OsroHna.   Hard  3, 
1020.) 

1.  OoKPQBATioira  ^s»4S80.)~VvruM  or  db- 
■rarns  to  omoKis  or  oiib  oobpobahon  is 

HOTXOI  TO  AKOIHBB  OOSPOUTIOn,  TBI  om- 
OEBS  OF  WHIOH-AIB  IHB  SAJIX. 

In  an  action  by  a  corporation  to  recover 
mules  under  a  chattel  mor^ge  securing  notes 
transferred  to  plaintiff  after  maturity,  wherein 
the  defense  was  interposed  that  plaintiff's  trans- 
feror had  notice  of  a  substitution  of  the  mort- 
gaged property  and  had  received  part  payment 
vrith  such  knowledge,  notice  to  the  oflteera  of 
the  transferor  corporation  was  notice  to  the 
officer  of  plaintiff;  the  offlesrs  of  both  bdng 
the  same. 

2.  Bnxs  AND   noTEB  «»351— TunsrEBSE 

ATTEB  ICATDBITT  HOLDS  SUBJBOT  TO  DXRHS- 

EB  AOAHTBT  mAKsraROB. 
A  transferee  of  notes  and  mortgages  after 
maturlty  holds  them  subject  to  any  drienses 
existing  against  the  transferor.  . 

S.  Ohattil  hobtoageb  4=»210— Mobtgaoee 

HAVING  WITH  NOTIOB  AOCEPTED  PAST  OF 
FUSCHASE  PBICB  OF  SALE  OF  ICOBTSAOXD 
PBOPEBTY  CANNOT  BECOVBB  IT. 

In  an  action  to  recover  two  moles  claimed 
under  a  chattel  mortgage,  where  it  wpearcd 
that  the  mortgagor  traded  the  mules  mortgaged 
for  two  others  and  paid  -the  mortgagee  the 
money  taken  in  boot  on  the  trade,  neldier  the 
mortgagee  nor  its  assignee  could  recover  the 
mules  originally  mortgaged;  the  mortgagee  hav- 
ing accepted  and  appropriated  to  its  own  use 
with  knowledge  of  the  focts  tbe  check  given  by 
defendant  aa  part  of  tbe  purchase  pric& 

4.  PBINCIFAL  AND  AaSNT  •aITS— RATDIOA- 
TION  CANNOT  BB  IN  PABT. 

A  transaction  entered  into  bjr  one  in  refer- 
ence to  the  property  of  another,  although  with- 
out authority,  muet  be  ratified  or  repudiated  as 
a  whole,  and  a  benefit  cannot  be  accepted  under 
It  without  bdng  subject  to  iu  burdens. 

Appeal  from  SnperlOT  Court;  Lee  Oonnty ; 
Connor,  Judge. 

Action  by  the  Wllkins-^eka  Company 
against  B.  N.  Weldi.  Judgment  for  plain- 
tiff, and  defendant  appeals.  New  trial  or- 
dered. 

This  Is  an  action  to  recover  two  males, 
which  the  plaintiff  claims  xinder  a  (battel 
mortgage  executed  by  A.  O.  Stoat  to  Wilklns- 
Lashley  Company,  and  which,  with  the  notes 


>For  otlur  osass  aes  same  toiAc  sad  KBT-NUUB&R  la  aU  KsyNomlMred  Dtsests  aaA  Indexes 
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secared  therein,  ware  transferred  to  tbe 
plabitlfl  aftw  nutnrttar. 

The  cbattel  mortgage  Sndudsd  the  two 
nralee  aiMl  otlier  personal  pnqpertjr* 

Before  the  notes  and  nustgage  were  trana* 
fared  to  the  piw^iit**^,  8 tout  traded  the 
mntea  to  the  defendant  and  receired  In  ex- 
dumge  two  malee  and  a  dieck  for  f210, 
agreeing  at  the  time  to  secure  the  release 
of  tbe  moles  from  fha  Laabler  mortgage^ 

Stont  saw  L.  P.  WOkftos,  who  was  secre- 
tary and  treasurer  of  WllMna-Lashley  Conv 
pany  and  of  ttie  WiUdn»-Bhdu  OonqMny, 
toid  him  of  the  trade  with  the  defendant,  and 
dellTered  to  him  Oe  dieck  for  |21Q,  wbidi 
he  accepted  for  tbe  company*  and  whkih  the 
company  Indorsed  and  reoelTed  the  money 
tbenaa. 

h.  P.  Wllklns  testified: 

"That  be  was  tbe  BecRtary-tnasnrer  of  tbe 
WtUdne-Bi^  Company;  that  H.  O.  Stout 
came  to  ace  him  some  time  daring  the  earty  part 
of  and  gafs  Um  a  ehedt  for  9210,  for 

which  he  credited  him  on  his  notes  and  mort- 
gages ;  that  Stoat  told  him  that  he  had  traded 
mules  and  wanted  him  to  change  tbe  papers; 
that  be  asked  Mr.  Palmer,  president  of  the 
plaintiff  oompanr,  to  look  at  the  males,  and  Mr. 
Palmer  reported  that  they  were  poor  secarlt7> 
BO  he  told  Stent  that  he  would  not  make  the 
change;  that  be  aaw  Stoat  several  timea  after- 
wards and  had  a  good  deal  of  correspondence 
with  Um  about  payii^  the  mortgage ;  that  be 
never  agreed  to  nlease  Us  original  secarlty; 
that  Welch  came  In  to  see  him  several  times, 
bat  alwa78  aasared  him  that  Stout  was  an 
honest  man  and  would  pay  bis  debts,  until  final- 
ly Welch  told  him  that  the  plaintiff  bad  lost 
its  rights  in  the  ease  against  him  altogether  by 
accepting  his  check;  that  he  knew  that  the 
check  for  $210  was  boot  money  which  Stoat 
bad  recdved  In  a  trade  <^  the  moles  described 
in  his  mortgva" 

His  bonor  hdd  tbat  there  was  no  ratifi- 
cation of  tbe  sale  to  tbe  defendant;  and  In- 
structed  the  Jury  to  answer  the  Isme  as  to 
the  ownership  ot  tbe  property  In  tawor  of 
the  plaintiff,  If  they  bettered  tbe  evidence, 
and  the  defendant  excepted. 

niere  was  a  verdict  and  Judgment  In  fa- 
vor of  the  plaintiff,  and  tbe  defendant  ap- 
pealed. 

Slier  A  Barber,  of  Plttsboro,  and  Hoyle  & 
Hoyle,  of  Sanford,  for  appellant 

Seavrell  &  MllUken,  of  Sanford,  tor  appel- 
lee. 

AXXBN,  J.  [1,  21  The  plaintiff  corpora- 
tion and  the  Wilklns-Leshley  Comftany  are 
apparently  one  corporation;  but,  however 
this  may  be,  notice  to  the  offlcers  of  one 
would  be  notice  to  the  other,  as  the  officers 
of  ttotb  are  the  same,  and  in  any  event  tbe 
plolntur,  having  taken  the  notes  and  mort- 
gage after  matnilty,  holds  them  sublect  to 
any  defenses  existing  against  tbe  WUklne- 
lAshley  Oompany. 


[3]  Tbe  real  qneatlim  then  Is:  ConM  tiie 
WUkins-Lashley  Company  wminhi^  this  ac- 
tion to  recover  ttie  two  mulesT  Clearly  not» 
because  It  liaa  accepted  and  appropriated  to 
ite  own  na^  wiUi  knowledge  of  the  facta,  tbo 
ctiedc  given  1^  tbe  defendant  as  a  part  of 
the  purchase  price  of  the  mutes. 

[4]  A  tranaactlim  entered  into  by  one  li\ 
reference  to  the  property  of  another,  al- 
thoogh  without  authority,  must  be  ratified  or 
rq^udiated  as  a  whole,  and  a  bene'flt  cannot 
be  accepted  under  It  without  being  subject 
to  ite  burdens.  BudaslU  v.  Falls,  82  N.  a 
220. 

*^  with  a  fan  knowledge  of  all  the  facts  a 
person  ratify  an  agreement  which  another  per- 
son has  Improperly  made  concerning  the  prop- 
erty of  the  person  ratifying  It,  he  thereby  makes 
himself  a  par^  to  it  He  Is  la  precisely  the 
same  position  bi  thla  respect  as  ff  the  original 
agreement  bad  been  made  with  him.  And  it 
has  been  held  that  one  who  knowingly  accepts 
the  benefits  intended  as  the  consideration  com- 
ing to  him  under  a  contract,  voluntarily  made 
by  another  in  his  behalf,  becomes  bound  by 
reason  of  such  acceptance  to  v&ttorm  Us  part 
of  the  contract"   9  Oyc  387. 

'nils  principle  was  pn^rly  applied  In 
Norwood  V.  I^aslter,  132  N.  C.  S2,  43  S.  B. 
S09,  to  tects  not  so  clear  as  in  this  case. 

In  the  Norwood  Case  land  was  sold 
under  a  mortgage,  and  the  proceeds  of  sale 
were  applied  to  the  debt,  and  tbe  excess 
paid  to  the  gnardlan  of  the  plaintiff.  The 
guardian  turned  over  tbe  money  to  a  receiv- 
er of  tbe  estate,  and  resigned,  and  after  the 
plaintiff  became  of  age  the  receiver  settled 
with  blm  and  paid  to  him  the  part  of  the  pro- 
ceeds of  sale  In  his  hands.  The  plaintiff 
thai  brought  his  action  to  recover  the  land 
against  the  purchasers  at  the  mortgage  sale, 
alleging  tbat  tbe  sale  was  illegal,  and  upon 
this  phase  of  the  case  the  court  says: 

"It  Is  admitted  that  so  much  of  the  proceeds 
«t  the  sale  as  was  necessary  for  that  purpose 
was  applied  to  tbe  iwyment  of  the  debt  due  to 
Farmer,  and  the  balance  was  paid  to  the  guard- 
Ian  of  liie  plaintiff,  who  was  then  a  minor,  and 
that  pert  of  that  balance  was  expended  by  the 
guardian  for  the  plaintiff's  support  and.  main- 
tenance, ^e  guardian  resigned,  and  a  reedver 
of  the  estate  of  the  minor  was  appdnted  under 
the  statute,  and  the  balance  of  the  proceeds 
of  the  sale  remaining  in  the  gaardlan's  hands 
was  paid  to  him.  When  the  plaintiff  attained 
bis  majority,  the  receiver  settled  with  him  and 
paid  over  the  balance  in  bis  hands.  The  plain- 
tlS  admits  the  receipt  of  the  money  from  the 
receiver,  but  he  says  that  npon  taking  It  from 
him,  he  asked  him  if  receiving  the  money  would 
be  a  ratification  of  tbe  sale  made  by  W.  C. 
Bowen,  and  that  tbe  receiver  referred  blm  to 
his  attorney,  a  lawyer  of  high  standing,  who 
was  familiar  with  all  (tf  Oie  facts,  and  who  ad- 
vised him  that  It  would  not  be  a  ratification 
of  the  sale,  and  that  acting  upon  the  advice  <rf 
the  attorney,  and  with  no  actual  intention  ct 
ratlQ'Ing  the  sale,  he  accepted  tbe  money,  and 
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at  tlie  tlm«  of  dioSng  so,  he  expressed  bis  Inten- 
tton  to  brlof  Ols  salt  Tt^  it  seems  to  QS.  Is 

a  fair  and  fall  statement  of  the  facts  to  be 
gathered  from  the  record  in  the  case. 

"It  la  perfectly  clear  that,  notwithstanding 
what  the  plaintiff  may  have  said  or  what  he 
Intended  at  the  time  he  took  the  money,  which 
was  a  part  of  the  proceeds  of  the  sale,  his  re- 
ceipt of  it  was  a  ratification  of  the  sale  to  the 
defendant  and  a  complete  iraiTer  in  taw  of  all 
irregnlaiities  in  the  condact  of  the  sale  and  of 
any  1b<&  of  anthority  In  Bowen  there  may  have 
been,  for  the  reason  assigned,  that  la,  the  ab- 
sence of  any  request  from  Parmer  to  make  the 
sale.  When  the  plaintiff  recdved  the  money, 
he  did  something  that  was  ntterly  inconsistent 
with  his  light  to  repudiate  or  dlas^rm  the 
sale." 

This  authority  Is  affirmed  as  late  as  hlc- 
Gollers  t.  Cheatham,  163  N.  0.  64,  79  S.  EL 
30^  In  wbl(3i  appears  the  atatemoit,  pertl- 
neat  here: 

"He  conld  not  accept  the  mon^  derived  trtm 
the  sale  and  at  the  same  time  leaerre  the  right 
to  repudiate  the  sale." 

There  must  be  a  new  trial  because  of  the 
erroneoas  Instmctka. 
New  trlaL 


a79  N.  a  no) 

STATB  T.  QRBENVUXE  PUB.  <X>.  et  aL 

(No.  102.) 

(Supreme  Oonrt  of  North  Carolina.  Uardi  10, 
1820.) 

1.  Lxbh.  avd  flLAKDU  «ss»148,  164  —  Statk 
1C08T  SHOW  bitoud  vusohable  doubt 

THAT  mxUCATOBT  BTATKHKHT  OONOKSIT UTO 
A  FDBUO  OmOUX.  WAS  BOTH  FAUI  ABD 
1CAU0I0U& 
Fair  criticism  of  qnallfications  and  conduct 
of  oflSdals  and  candidates  for  public  office  Is 
qoalifiedly  privileged,  and,  in  a  prosecution  of 
a  newspaper  and  its  editor  for  Ubel  of  an  of- 
ficial, the  bnrden  is  upon  the  state  to  show  that 
tlie  defamatory  charge  was  both  false  and  mail* 
dons. 

2^  lOBXL  AND  BLAnDBB  «S9l48k  IMr-MAUCB 
IB  raOSBOOTION  TOB  UBELCTQ  A  PUBZ^  OF- 
FICIAL,  HOW  SHOWN. 

The  falsity  of  a  charge  against  a  pnUic  of- 
ficial is  not  of  Itself  suflScient  to  establish  mal- 
ice, but  malice  in  such  a  case  is  not  necessarily 
that  of  personal  ill  will  or  malevolence,  and 
ma;  be  said  to  exist  when  it  is  shown  that  the 
publication  is  made  from  some  ulterior  motire, 
and  it  may  be  inferred  where  a  defamatory 
statoment  la  knowingly  false  or  made  without 
any  fair  or  reasonable  grounds  to  believe  ito 
truth,  or,  at  times,  from  the  character  and  dr- 
eumatances  of  the  publicatioQ  itself,  but  with 
the  exc^tioD,  probably,  that  a  man's  general 
moral  character  is  presumed  to  be  good  until 
the  contrary  is  shown. 


S.  Libel  abd  SLAnDSB  «=>1R(— If  pbobeou- 

TION  FOB  DrarAHATIOH  OF  FtTBUO  OFFICIAL, 
KTIDENCE  OF  OENBBAL  OOUPLAIBT  IB  COW' 
TT  ADHISSIBU  TO  SHOW  GOOD  FAFTH. 

In  a  prosecution  for  publication  of  a  defa- 
mation of  an  officer,  evidence  offered  by  defend- 
ant, to  the  effect  that  "there  was  general  com- 
plaint in  the  county  at  the  time,  of  the  negli- 
gence of  the  sheriff  in  the  enforcement  of  the 
law  as  to  deserters  and  slackers,"  was  admisd- 
ble  as  tending  to  show  good  faith  in  making  the 
publication,  although  such  evidence  la  not  com- 
petent to  show  the  truth  of  the  defamatory 
charge. 

4.  INDIOTHKNT  ABD  XKFOBIIATION  — 
COUBTT  OOUBT  COULD  TBAHSIKB  FBOSECU- 
TXOK  FOB  LIBKL  TO  BUnSIOB  COUBT  WITH- 
OUT BILL  OF  UtDIOTHBBT. 

Where  one  accused  of  criminal  libd  was 
bound  over  to  t^e  county  court  of  Pitt  county 
by  a  magistrate,  the  county  judge  could  of  hia 
own  motion  transfer  the  cause  to  the  superior 
court  for  trial  without  there  being  a  bill  of 
indictment,  and  the  superior  court  would  there- 
by acquire  jurisdictioD,  in  view  of  Pub.  Loc 
Laws  1016,  c.  6S1,  dedaiing  such  offense  a 
petty  misdemeanor. 

Appeal  from  Superior  Ooort,  Pitt  County; 
Kerr,  Judge. 

The  Greenville  Publishing  Company  and 
James  L.  Mayo,  editor,  were  convicted  of 
libel,  and  appeal.  New  trlaL 

'The  action  was  commenced  before  O.  D. 
Bountree,  a  justice  of  the  peace,  with  the 
issuance  of  a  warrant  against  the  defendants, 
charging  them  with  libeling  Joseph  McLaw- 
horn,  sheriff  of  Pitt  county.  Upon  the  pre- 
liminary hearing,  the  magistrate  found  a  case 
of  probable  cause  against  the  defendants,  and 
they  were  bound  over  by  him  to  the  county 
court  of  Pitt  county.  When  the  case  was  call- 
ed for  trial  in  the  county  court,  Hon.  F.  IL 
Wooten,  the  conn^  Jndge,  announced  from 
the  bendi  that  he  would  not  try  the  case  for 
the  reason  that  he  was  a  sto^h<^der  in  de- 
fendant compuy,  and  thereupon,  of  his  own 
motion,  transferred  the  cause  to  the  superior 
court  of  Pitt  county  for  trial,  where  it  was  duly 
docketed,  and  for  three  regular  terms  of  said 
court  was  continued  by  tiie  presiding  judge 
upon  motion  of  defendants.  The  case  came  on 
for  trial  at  the  November  term,  1910,  and  witli- 
out  objections  from  defendante  the  trial  pro- 
ceeded upon  tbe'ori^nal  warrant.  Upon  the 
evidence,  the  defendants  were  found  guilty  by 
the  jury,  and  adjudged  by  the  court  to  pay  a 
fine  of  $100  each,  and  the  cost,  from  whidi 
judgment  d^endante  appealed," 

Ward  &  Orimes  and  Small.  MacLean, 
Bragaw  &  Bodman,  all  of  Washington,  N. 
C,  and  S.  J.  Everett  and  Julius  Brown,  both 
of  Greenville,  for  appellants. 

The  Attorney  General  and  Prank  NrbIi, 
AsBt  Atty.  Gen.,  for  the  State. 

HOKE,  J.  On  the  hearing,  it  was  made  to 
.appear  Quit  in  Jane,  1918,  defendants  had 
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published  an  eOlttxctal  comment  as  to  the 
cmdnct  of  the  prosecutor,  Joseph  McLaw- 
hom,  Ousa.  dierlfl  of  Pitt  county,  and  a  candi- 
date for  reoomlnatlon  at  the  approaching 
piimarlea,  dialling,  In  dtect,  that  the  pros- 
ecutor had  be^  unftlthful  and  criminally 
ne^lgent  In  the  perfbrmance  of  hla  official 
dutl^  In  reference  to  enforcing  the  statutory 
proTlsIon  applicable  to  deserters  and  slackers, 
under  the  federal  draft  acts,  and  containing 
aIIegatl(HiB  that  the  recent  killing  of  one  of 
these  deserters  In  the  effort  to  arrest  him 
was  Indirectly  due  to  this  misconduct  on  the 
part  of  the  sheriff  and  the  demoralized  coh- 
ditlon  thereby  created.  There  were  also  facta 
In  evidence  on  the  part  of  the  state  tending 
to  show  that  these  charges  were  false  and 
permitting  the  Inference  that  the  publication 
was  malicious.  For  the  defendant,  there  was 
evidence  tending  to  show  that  the  allegations 
were  true,  or  that  the  publication  was  made 
under  the  fair  and  reastmable  belief  that  they 
were  true  and  so  not  malidoua 

With  this  opposing  testimony,  the  court 
instructed  the  Jury  on  the  Issue  as  follows: 

"If  you  find  from  the  evidence  In  this  case 
bejond  a  reasonable  donbt  that  the  defendant 
the  Greenville  Publishing  Company  published 
the  alleired  article  hj  and  with  tbe  procurement 
or  consnt  of  its  managing  editor,  James  L. 
Mayo,  of  and  concerning  the  prosecuting  wit- 
ness, in  which  It  stated  words  to  the  effect  that 
he  procared  and  counsded  his  son  to  remain 
out  of  service  of  the  United  States  Army  aft- 
er hia  desertion  therefrom,  or,  by  advice,  aided 
and  abetted  him  in  doing  tbe  same,  then  this 
accusation  charges  him  with  a  crime  punieh- 
able  by  indictment,  and  is  libelous  per  se;  and 
the  lew  presumes  malice,  and  the  defwdants, 
both  of  them,  nothing  cdse  ivpearing,  would 
be  guilty  as  charged  In  the  warrant,  and  you 
■honld  BO  find." 

And  further: 

''When  malice  Is  shows,  or  presumed  by  law, 
tbe  burden  then  shlfU.to  the  defendant  to  show 
to  the  jnry,  not  beyond  a  reasonable  doubt,  but 
to  your  satisfaction,  if  they  can,  that  the  pab- 
lication  was  not  a  maliciouB  publication,  but 
that  it  was  founded  npon  information  which 
they  reasonably  believed  to  be  true  amounting 
to  probable  cause  for  comment,  and  you  are 
the  judges  of  the  reasonableness  of  the  belief 
of  the  truth  of  the  informati<m.  Mere  color  of 
lawful  occasion  and  pretense  of  justification  is 
not  ■uffldent,  but  this  belief  must  be  found- 
ed upon  reason,  and  you  are  tbe  judges  of  the 
reasonableness  of  the  same,  or  that  the  said 
Btatement  of  and  concerning  the  proeecuting 
witness  was  tn  fact  not  false  but  true,  and  if 
tbe  defendants,  or  either  of  them,  have  so  sat- 
isfied you  of  both  or  either  of  these  facts,  then 
they  would  not  be  guilty,  and  your  verdict 
should  be  not  guBty." 

To  these  Instructions  defendants  have  duly 
«xo^>ted  and  assigned  the  same  for  error. 

(1,  2]  Beeognlzlng  that  It  la  to  tbe^pnblic 
Interest  fliat  tbe  conduct  and  qnaUflcatlons 
c£  ofPdato  and  candidates  for  public  office 


should  be  subjected  to  ftee  and  fiilr  criticism 
and  discussion  on  die  part  of  their  constit- 
umts,  it  Is  h^ld  for  law  In  this  jurisdiction 
that  such  criticism  presents  a  case  of  quail- 
fled  i^vtlege^  and,  In  order  to  a  convlcticai  of 
libel  by  reason  ot  a  defamatory  publication 
of  this  character,  it  must  be  shown  that  It 
is  both  false  and  malicious,  and  our  decisi(HiB 
on  the  subject  are  to  the  effect  further  that 
the  "falsity  of  the  charge  Is  not  of  Itself  suffi- 
cient to  establish  malice^  there  being  a  pre- 
sumption that  such  a  publication  is  made  In 
good  faith."  True,  the  malice  referred  to  Is 
not  necessarily  that  of  personal  111  will  or 
malevolence ;  it  may  be  said  to  exist  when  It 
Is  shown  that  the  publication  is  made  from 
some  ulterior  motive,  and  it  may  be  inferred 
where  a  defamatory  statement  is  knowingly 
&lse  or  made  without  any  fair  or  reasonable 
grounds  to  believe  in  its  truth,  or,  at  times, 
from  the  character  and  circumstances  of  the 
publication  Itself,  but  with  the  exception, 
probably,  that  a  man's  general  moral  char- 
acter Is  presumed  to  be  good  until  the  con- 
trary is  shown;  this  being,  as  stated,  a 
case  of  Qualified  privilege,  the  burden  is  on 
the  state  to  show,  and.  In  a  criminal  prosecu- 
tion, to  show  beyond  a  reasonable  doubt,  that 
the  defamatory  charge  is  both  false  and  mali- 
cious. Lewis  V.  Oarr,  178  N.  0. 678,  101  S.  E. 
97;  Riley  v.  Stone.  174  N.  0.  688,  94  S.  B. 
434;  Osborn  v.  Leach,  136  N.  C.  628,  47  S. 
E.  811,  ee  L.  R.  A.  648;  Bamsay  v.  Cheek. 
109  N.  a  270,  13  S.  B.  775;  17  R.  C.  L.  pp. 
417,  418,  tit  Libel  &  Slander,  {$  177,  178. 

Recurring  to  the  iiortlons  of  the  charge  ob- 
jected to,  we  do  not  think  the  defendants 
have  been  glv^  the  t)enefit  of  the  principle  to 
which  we  have  adverted.  For,  being  of  opin- 
ion that  the  defamatory  article  amounted  to 
the  accusation  of  a  serious  criminal  offense, 
his  honor  held.  In  effect,  that  the  law  would 
imply  malice,  and  placed  on  the  defendants 
the  burden  of  repelling  the  Imputation.  In 
the  case  of  Lewis  v.  Oarr,  supra,  the  article 
undoubtedly  contained  a  charge  of  crime, 
and  yet,  being  a  case  of  qualified  privilege, 
the  court  ruled  that  the  burden  of  showing 
malice  remained  upon  the  state. 

[3]  Again,  we  are  of  opinion  that  the  evi- 
dence offered  by  defendants  to  the  effect 
that  "there  was  general  complaint  In  the 
county,  at  the  time,  of  the  negligence  of  the 
sheriff  in  the  enforcement  of  tbe  law  as  to 
deserters  and  slackers,"  should  have  been 
received.  Tru^  evidence  of  this  kind  is  not 
ordinarily  competent  to  show  the  truth  of  a 
defamatory  charge;  but  it  ia  relevant  as 
tending  to  show  good  faith  on  the  part  of  de- 
fendants, a  county  newspaper  and  its  editor, 
in  making  the  publication. 

[4]  There  is  no  merit  In  the  objection  made 
by  defoidants  to  the  jurisdlcUou  of  the  court 
Tbe  statute  establishing  the  inferior  court 
ot  Pitt  county,'  after  declaring  this  and  vari- 
ODs  other  offenses  committed  to  Its  jurisdio- 
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tlon  petty  misdemeanors,  provides  that  the 
same  may  be  tried  on  tbe  warrant  of  the 
Justice  of  tbe.  peace,  acting  as  committing 
maglatrata  hi  sectloD  8  of  tbe  statute 
(Pnbw  Log:  Laws  IftlS,  &  681).  autborlt?  Is 
confarred  on  the  Judge  ot  said  Infralor  court 
to  transfer  any  and  all  causes  to  the  supe- 
rior court  of  Pitt  county  fiv  trlaL  The  pro- 
cedure thus  provided  has  been  pursued  In 
the  present  Instance,  In  vaxax  case  and  It  Is 
h^  that  no  bill  of  lndlctm«it  la  required. 
State  V.  Hyman.  164  N.  a  411,  70  3.  B.  284; 
State  T.  Lytle,  188  N.  O.        SI  S.  D.  66. 

For  the  errors  Indicated,  however,  the  de- 
fflndanu  are  oitltted  to  a  new  trial  of 
lasoe.  and  It  Is  so  ordered. 

New  trlaL 


<17S  N.  a  lU) 

GOFT  T.  ATLANTIC  COAST  LEND  B.  GO. 
(No.  63.) 

(Supreme  Gooxt  of  North  Gardlna.   Fdk  2S, 

1920.) 

1.  BahSOAds  «»S60(7)  —  NrouoEifOB  in 

FAILDBS  TO  GIVE  BiaVili  QUBSTIOn  FOB 
tUKY. 

Brldenca  hetd  to  make  a  qnestioD  for  the 
Jury  as  to  railroad's  failare  to  ^re  the  croasiuS 
sicnal  by  soanding  the  whistle  or  bell. 

2.  lUzxaoADs  «s»3120)— Faxlob  to  sound 

WHIBTLB  om  BBLL  AT  mrOH-CBBD  CBOSSIKa 
IS  HIOUOKNCB. 

The  failure  to  ^ve  notice  of  a  train's  ap- 
proach to  a  much-used  public  crossing  by  sound- 
ing the  whistle  or  bell  is  negligencSb 

8.  Raxlboadb  «»S27({^DuTr  to  iaok  and 

USIKH  DCnNBD. 

Before  attempting  to  ooss  a  xailroad  track 
a  traveler  most  use  his  Benses  of  si^t  and  hear- 
ing to  the  best  of  his  abUity  under  tbe  drcum- 
Btances  and  look  and  listen  in  both  directions  if 
not  prevented  by  the  fault  of  the  railroad  com- 
pany, and  he  has  time  to  do  so,  and  must  do  this 
before  going  Into  a  position  of  danger. 

4.  Bailboads  «=3350(16)  —  NEOUOEnoB  in 

TAHjno  TO  LOOK  AND  USTtN  <lUXSTXOM  FOB 

JtlBT. 

The  duty  of  a  traveler  to  look  and  listen  be- 
fore crossing  a  railroad  track  may  be  so  quali- 
fied by  attendant  circumstances  as  to  require  the 
issue  of  contributory  negligence  by  not  taking 
ivoper  measures  for  big  safety  to  be  submitted 
to  the  jury. 

6.  Railboadb  ^=3328(1)  —  One  usinq  faodi.- 

TIES  AS  BEST  HE  CAN  TO  A8CKBTAIN  AP- 
FBOACH  OF  TBAIRB  HOT  NEOUQENT. 
If  a  traveler's  view  is  obstructed  or  his 
hearing  an  approaching  train  prevented,  espe- 
cially if  this  is  done  by  the  railroad's  fault,  and 
the  company's  servants  fail  to  warn  him  of  its 
approach,  and,  induced  by  this  failure  of  duty, 
be  attempts  to  cross  the  tra(±  and  is  injured, 
having  used  Bis  faculties  as  best  he  could  to  as- 
certain if  there  was  daugv,  negligence  will  not 
be  imputed  to  him. 


6.  Raeimads  «=»S60(22)— Atttokobiu  dbiv- 

EB*8  OONTSraUTtffiT  NMWIHai  QUBBSION 
FOB  JUBT. 

Evidence  htM  to  make  a  question  for  tbe 
Jury  as  to  whether  automobile  driver's  view  and 
hearing  were  bo  obstructed  that  he  could  not  aee 
or  hear  the  approaching  train  in  time  to  avoid 
the  collision  by  the  ezerdse  of  ordinary  care. 

7.  Raixboads  4=>338— GoirTBiBTTTOBT  iraou- 

OENCB  DID  NOT  DEFEAT  BECOVKBT  WIIEBB 
TBAINUEN  NEGXJOBNTI.T  FAIUD  TO  STOP 
TRAIN  AFTEB  COUJaiON. 

That  a  person  whose  automobile  was  etnick 
by  a  tiain  was  ne^gent  In  failing  to  look  and 
listen  did  not  bar  a  recovery,  where  the  eni^e 
picked  up  the  antcsnobile  and  carried  It  for  some 
distance,  and  the  trainmen  negligently  failed  to 
keep  a  lookout  or  Co  nuke  any  effort  to  stop  the 
train  until  the  autnoobils  struck  a  iwlteb  post 

6.  Hazlboads  4s»348(4)  —  Bvidenox  suffi- 
ontht  to  sbow  hegugenck  in  cabbtinq 
autohobhx  on  sngxnb  without  stoppzno. 
In  an  acdon  fOr  the  death  of  a  person  whose 
automobile  was  struck  by  a  trtdn,  evidence  ibefd 
to  support  jury  findings  that  he  was  not  killed 
at  tbe  crosring,  and  that  his  car  was  carried  on 
the  front  of  the  engine  for  300  yards  until  it 
struck  a  switdi  poet,  and  that,  if  the  engineer 
had  been  keeping  a  proper  lookout,  he  would 
have  known  of  the  collision  In  time  to  stop  the 
train. 

9.  Baiuboadb  4=:'846(^  —  Bdbdbh  of  bhow- 
ZHo  oontbibotobt  nequgehox  in  faiuno 

to  I.OOK  AND  LISTEN  IS  ON  DEFENDANT. 
In  an  action  for  the  death  of  a  person  struck 
by  a  train  at  a  crossing,  the  burden  is  on  de- 
fendant to  plead  and  prove  contributory  negli- 
gence in  failing  to  look  and  listen  for  approach- 
ing trains. 

Appeal  from  Superi<»  Court,  Bdgecoinbe 
Ooun^ ;  Devln,  Judge. 

Action  by  O.  E.  Goff.  administrator,  against 
tbe  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff  and  defmdant  ap- 
peals. Affirmed. 

This  is  an  action  to  recover  damages  for 
the  Diligent  killing  of  plalntlfTs  intestate, 
D.  C.  Goff,  at  the  public  crossing  In  RocSsj 
Mount  at  Gay's  store  on  Cokey  road. 

The  allegatioua  of  negligence  are  that  the 
defendant  allowed  trees  and  bushes  to  grow 
on  its  right  of  way  and  failed  to  give  the 
signals  to  travelers  required  at  crossings  by 
ringing  the  bell  and  blowing  the  whistle  or 
and  plaintiff  killed;  that  the  engineer  and 
fireman  failed  to  keep  a  pTtjper  lookout  for 
otherwise,  at  tbe  proper  time,  In  order  to 
warn  the  travelers  of  the  aK>roach  of  the 
train,  and  caused  plaintiff's  Intestate  to  enter 
on  the  right  of  way  with  his  car  In  motion, 
and  to  undertake  to  cross  over  said  railroad, 
and  negligently  caused  said  train  to  pass  over 
said  crossing  at  an  excessive,  rapid,  reckless, 
and  unusual  rate  of  speed,  to  wit,  more  than 
50  mUea  an  hour,  and  without  keeping  any 
lookout  on  part  of  its  engineer  and  fireman. 
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and  after  plalntUTa  antxnnobile  was  stridden 
by  the  engine  of  said  train  It  was  n^Ugently 
carried,  with  plaintiff's  Intestate  In  same, 
over  300  Tards  on  front  of  said  engine  until 
It  straA  a  swltdi  post  standing  close  to  the 
trade,  when  said  antomc^ile  and  plaintiff's 
Intestate  weee  hurled  vlol^tly  to  the  ground 
the  protectl(m  of  trarelers  on  said  road  pass- 
ing over  said  crossing,  and  that.  If  tber  had 
kept  a  proper  lookout,  they  could  have  seen 
said  automobile  as  It  reached  the  croeslttg 
and  was  picked  up  by  the  engine,  and  avoided 
carrying  same  untU  it  struck  a  swltdi  post, 
and  vloloitly  hurling  the  auto  and  plalntUTs 
Intes^te  to  the  ground  and  killing  him. 

The  defradant  denied  that  It  was  n^Ugent, 
and  pleaded  that  the  death  of  the  i^alntura 
intestate  was  caned  by  his  own  oontributory 
negligence. 

At  the  coudu^on  of  the  evidence  the  de- 
f«idant  moved  for  judgment  of  oonmiit, 
which  was  OTerraled,  and  flie  defendant  ex- 
cepted. 

The  defendant  also  excepted  to  the  submls- 
The  defendant  also  excepted  to  the  diarge 
of  the  court  uiKm  the  third  issue  iux>n  the 
ground  that  there  was  no  evidence  that  the 
slon  of  the  third  Issue  to  the  Jury  upon  the 
ground  that  there  was  neither  allegation  nor 
proof  to  support  It 

intestate  was  not  mortally  Injured  by  the 
collision  at  the  crossing. 

The  defwdant  alao  excepted  because  of 
refusal  to  give  the  following  Instmctloa  to 
the  Jury: 

"The  biiiden  la  on  tiie  pldntlff  to  satlafy  yon 
by  the  gnater  weight  of  the  evidence  that  the 
deceased,  before  attumptinf  to  cross  the  rail- 
road, listened  and  looked  in  both  directions  to 
ascertain  it  a  train  was  approaching ;  so,  If  the 
plaintiff  has  not  satisfied  you  that  the  deceased 
did  listen  snd  look  In  both  directions  for  an  ap- 
proaching train  before  attempting  to  cross  the 
trat^,  you  are  inatructed  to  answer  the  Issae  as 
to  contribatory  negllgmce  'Tes.'  " 

The  Jury  returned  the  following  verdict: 

"(1)  Was  plain tUTs  Intestate  killed  by  neg- 
ligence of  defendant,  as  allseed  in  the  com- 
plaint?  Answer:  Yes. 

"(2)  Did  plaintiff's  intestate  by  his  own  neg- 
ligence contribute  to  his  injury  and  death,  as 
alleged  in  the  answer?   Answer:  No. 

"(3)  'Was  the  death  of  plaintiffs  intestate 
caused  by  the  negligence  of  the  defendant  in 
failing  to  stop  its  train  in  time  to  prevent  the 
automobile  from  being  thrown  against  the  switch 
postf  after  said  automoUle  had  been  struck  by 
tbe  entfne,  as  alleged  in  the  comidalntT  An- 
swer: Tea. 

"(4)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover  of  the  defendant?  Answer:  918,- 
000.- 

Jndgment  was  entered  upon  the  verdict  for 
the  plaintiff,  and  the  defendant  exoq»ted  and 
ap[w«led. 
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r.  S.  Spruill,  of  Rocky  Mount,  and  John  li. 
Brldgers.  of  Tarbon^  for  app^ant 

J.  B.  Rams^,  of  Bocby  Mount,  and  W.  O. 
Howard,  of  Tni^bmo,  for  appeOea 

AJULESS,  J.  The  motion  for  Judgment  of 
nonsuit  Is  upon  the  ground:  (1)  That  there  Is 
no  evidence  of  negligence;  (2)  that  the  plaln- 
tlfTs  Intestate  was  guilty  of  contributory  neg- 
ligence In  any  view  of  the  evidence. 

If  the  first  position  can  be  maintained,  the 
defendant  is  ^titled  to  a  reversal  of  the 
Judgment,  but  the  same  result  does  not  neces- 
sarily follow  If  the  plalntllTs  intestate  was 
guilty  of  contributory  negligence,  because  it 
has  been  found  in  answer  to  the  third  issue 
that,  whether  ^alntllTs  intestate  was  negli- 
gent or  not,  the  defendant  could  hare  avcdded 
killing  the  deceased  but  tor  Its  negligent  fail- 
ure to  stop  after  the  automobile  was  strode, 
and  caught  on  the  fr<«t  of  the  Qigln& 

Is  there  evidence  of  negligence?  In  Bag- 
weU  V.  Railroad,  m  N.  a  OlS,  83  S.  B.  816. 
the  court  quotes  with  approval  the  following 
from  Bdwards  t.  Railroad,  m  N.  a  100,  43 
S.  B.  685: 

"It  ia  Qndonbtedly  true  that  the  engineer  must 
give  such  a  signal  as  will  be  reasonably  suffl- 
cient  to  warn  persona  on  highways  that  inter- 
sect the  track  of  the  coming  of  the  train,  and 
this  must  be  done  by  ringing  the  bell  or  blow- 
ing the  whistle,  as  the  peculiar  circumstances  of 
the  case  may  silggest  to  be  the  proper  method, 
and  the  failure  ot  the  oigineer  to  give  such  al^ 
nal  would  be  evidence  of  negligence,  HinUe  v. 
R.  R.,  109  N.  O.  473  [18  S.  B.  884]  26  Am. 
St.  Rep.  581.  The  warning  most  be  reasonaUe 
and  timely,  but  what  is  reasonable  and  timely 
warning  most  depend  npon  the  conditions  exist- 
ing at  the  time  in  the  particular  case,  and  we 
are  not  by  any  means  prepared  to  say  that  the 
law  requires  in  every  case  that  the  signal  should 
be  given  in  any  spedsl  way.  We  know  of  no 
such  bard  and  fast  rule  as  that  laid  down  by  the 
trial  Judge  in  this  ease.  The  bell  and  the  whis- 
tle are  the  appliances  provided  for  the  purpose 
of  giving  signals,  and  one  or  the  other,  as  the 
case  may  seem  to  require,  must  be  used  for  that 
purpose,  and,  in  cases  of  emergency  or  when  the 
peculiar  situation  seems  to  demand  it,  there 
should  perhaps  be  a  re8<»t  to  the  nse  of  both ; 
but  it  mast  be  left  to  the  Jury  to  decide,  upon 
proper  Instructions  ot  the  court  as  to  the  law, 
what  la  the  proper  signal  In  any  glvsn  case." 

It  was  also  held  In  Bdwardi  t.  BaUroad, 

129  N.  a  79,  8»  S.  B.  7S0: 

-  "Tbat  the  testimony  of  a  witness  that  he  did 
not  hear  either  the  whistle  or  the  bell,  although 
in  a  position  where  he  might  reasonably  have 
beard  either,  Is  sufficient  evidence  for  the  con- 
sideration of  the  Jury.  It  tends  to  prove  that 
neither  the  whiatlia  nor  the  bell  was  sounded; 
but  whedier  it  does  prove  It  Is  for  them  alone  to 
dedde." 

ApiAying  these  principles,  the  plaintiff  was 
entitled  to  have  his  cause  o£  action  omildfl^ 
ed  by  the  Jury. 
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[1  ]  The  idalntUPs  Intestate  was  drlring  his 
antomobile  at  a  moderate  rate  of  speed  on  the 
Ookey  piAllc  road,  wtaich  crosses  tlie  railroad 
of  the  defoidant  wltmn  the  corporate  limits 
of  Bock7  Hounf^  and  as  he  attempted  to 
cross  the  track  he  was  strlcAcrai  by  the  train 
and  Injured. 

One  witness  testified: 

"A  m&u  coming  np  to  Uie  crossing  and  car 
movins  he  could  sot  torn  to  either  side ;  there 
are  ditches  on  both  sides.  I  have  seen  cars  have 
wrecks  there  on  both  sides  to  keep  oat  of  way 
of  trains.  Rocky  Uonnt  has  abont  21,000  peo- 
ple. TbUM  crossing  is  in  the  town  limit ;  is  built 
up  about  there.  I  guess  built  up  abont  four 
blocks  towards  Tarboro.  The  crossing  is  osed  a 
whole  lot.  Two  main  roads  cross  it ;  somebody 
crossing  most  of  the  time.  All  the  county  south 
side  Norfolk,  Orolina,  and  east  (rf  W.  &  W. 
Railroad ;  this  is  the  only  crossing  in  Uils  sec- 
tion." 

J.  O.  Joyntx,  who  -ma  at  Gay's  Btoie  within 
100  feet  of  the  crossing,  testified: 

"Did  not  hear  any  whistle ;  bell  was  not  ring' 
ing ;  didn't  see  trahi  until  after  it  struck  anto." 

Jesse  Calhoun,  also  at  Gay's  store,  says: 
"Don't  remember  heaiinf  any  signal.*' 

Frank  Carter,  who  was  at  his  home  ISO 
leet  from  crosdng: 

"Didn't  hear  it  blow.  I  can  hear  train  blow 
at  cn)8aiQg  at  tny  house.  Has  blown  heap  of 
times  when  I  didn't  hnr  it." 

Mrs.  Moore,  within  100  yards  of  crossing: 

*'I  noticed  the  train  coming  at  extra  speed ; 
didn't  hear  whistle  blow." 

W.  H.  Gay: 

"I  was  in  store;  I  guess  store  Is  about  10 
steps  from  right  of  way ;  did  not  hear  any  sig- 
nal of  train;  heard  the  smash  and  saw  auto 
wheel  rolling  between  apur  track  and  railroad, 
kinder  in  direction  train  was  going." 

[2]  This  was  saffldmt  to  be  sutanltted  to 
the  Jtiry  on  the  Queslitm  of  the  failure  of  the 
defendant  to  give  any  notice  ot  the  ai^rmuib 
of  its  train  to  a  nmch-used  patdle  crossing, 
and,  If  It  failed  in  the  performance  ot  this 
duty,  it  was  guilty  of  negligence.  There  Is 
also  evidence  tbat  no  proper  lot^out  was  main- 
tained. 

The  fireman  on  the  engine  testified  that  he 
saw  the  intestate  a^roadilng  the  track,  driv- 
ing  about  8  miles  an  bonr,  and  that  be  said 
nothing  to  the  ^glneer  until  after  the  colli- 
sion, and  a  witness  teatltled  be  heard  the  en- 
gineer say  "be  didn't  know  he  hit  any  one 
until  car  strudc  switch,"  which  was  300  or 
8S0  yards  beyond  the  crosdng. 

There  Is  evldmce  of  contrlbvtory  n^ll- 
geace,  in  that  the  intestate  by  the  exercise 
of  proper  care,  could  have  heard  the  roar  of 
the  train  or  could  have  seen  It  In  time  to  stt^ 
before  »terlng  upon  the  track,  but  It  Is  not 


ao  condusive  that  it  can  be  dedared  as  mat* 

ter  of  law. 

[3-6]  The  principles  ai^llcable  to  this  lAasa 
of  the  case  are  accurately  stated  In  J<din8oa 
T.  Railroad,  1«3  N.  C.  443,  79  S.  E.  68S,  Ann. 

Cas.  1915B,  S98. 

"(4)  On  reaching  a  railroad  crossing,  and  be- 
fore attempting  to  go  upon  the  track,  a  tiavder 
must  use  his  sense  of  sight  and  of  liearing  to  the 
best  of  his  aUlity  under  the  existing  and  sur- 
rounding drcamstances;  he  must  look  and  lis- 
ten in  both  directions  for  approaching  trains, 
if  not  prevented  from  dmng  so  by  the  fanlt  of 
the  railroad  company,  and  if  he  has  time  to  do 
so ;  and  this  should  be  done  before  he  has  taken 
a  position  exposing  blm  to  peril  or  has.  come 
within  the  zone  of  danger,  this  being  required 
BO  that  his  precaution  may  be  effective.  Oooper 
V.  Railroad.  140  N.  G.  200  [02  S.  B.  982.  8  U 
R.  A.  (N.  S.)  391.  6  Ann.  Oas.  71] ;  Ckdeman 
T.  RaUroad,  163  N.  a  322  [09  S.  a  2S1]; 
Wolfe  V.  Railroad,  164  N.  G.  569  [70<S.  E.  908], 
in  the  last  of  which  cases  the  rule  was  applied 
to  sn  «nploy«  charged  with  the  duty  of  watdi- 
ing  a  crossing  and  warning  travelers  of  the  ap- 
proach of  trains,  and  he  was  required  to  ex- 
ercise due  care,  under  the  rule  of  the  prudent 
man,  for  his  own  safetr  by  looldng  and  Ustcning 
for  coming  trains. 

"(6)  The  duty  of  tiie  trarclw  arMog  under 
this  rule  Is  not  always  an  absolnte  one,  but 
ntay  be  so  qualified  by  attendant  drcnmstances 
as  to  require  the  issue  as  to  his  contributory 
negligence,  by  not  taking  proper  measures  for 
his  safety,  to  be  submitted  to  the  jury.  SherriQ 
Railroad,  140  N.  a  265  [52  S.  E.  MO]; 
Wolfe  V.  Railroad,  supra.   •   •  • 

"(7)  If  his  view  Is  obstructed  or  his  hearing 
an  approaching  train  Is  prevented,  and  especial- 
ly If  this  is  done  by  the  fault  of  the  defendant, 
and  the  company's  servants  fail  to  warn  him 
of  its  approatdi,  and.  Induced  by  this  Csllure  of 
duty,  which  has  lulled  falm  into  secniity,  he 
attempts  to  cross  the  track  and  Is  injured,  hav- 
ing used  his  Acuities  as  best  he  conld,  onder 
the  circumstances,  to  ascertain  if  there  is  any 
danger  ahead,  negligence  will  not  be  imputed  to 
bim,  but  to  the  company;  its  failure  to  warn 
him  being  regarded  as  the  proximate  cause  of 
any  injury  he  received.  Hesic  v.  BaOroad.  120 
N.  G.  400  [26  8.  E.  6331 ;  OOxane  v.  Railroad, 
supra  [160  N.  C.  309,  76  S.  B.  16]." 

[I]  One  witness  described  conditions  on  the 
day  of  the  accident: 

"There  is  a  good  scope  of  woods  before  you 
get  to  the  railroad.  There  Is  a  good  lot  of 
buildings  at  crossing.  If  a  train  happened  to 
be  close  by  you  could  see  it  when  you  first  got 
to  the  buildings.  That  Is  a  map  of  the  cross- 
ing. The  road  curves  a  little  to  the  right  going 
into  Rocky  Mount  Several  houses  alongside 
the  country  road  (see  map);  about  six.  Yon 
could  see  right  here  indicates  on  the  map) ; 
if  along  there,  would  have  to  see  the  train,  in 
front,  before  reaching  the  right  of  way ;  would 
have  to  see  between  the  buildings,  but  tiie  train 
would  be  ahead,  of  him ;  going  west,  Uiere  is  a 
lumber  shed,  boiler  room,  stable,  warehouse, 
and  Gay's  store  (indicates  on  map;  explains 
map  to  jury) ;  the  map  does  not  show  boshes, 
ditches,  and  trees ;  unless  he  could  catch  the 
trsin  between  there,  those  narrow  spaces;  he 
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conld  not  see  it  at  all;  lie  would  be  rif^t  on 
the  train  before  he  voold  see  it  The  sweet 
gum  bushes  are  right  smart  bigber  than  my 
head;  they  were  (aa  high)  as  my  head  then. 
A  traveler  coming  on  the  right  of  way,  after 
he  had  cleared  the  bushes  and  got  a  clear  Tiew 
of  the  train  coming,  could  not  turn  to  the  right 
or  left;  there  were  ditches  along  there;  there 
wu  a  taTioft  'on  each  side  of  the  mad." 

Anotber  wltneaa: 

''Between  Ctdwy  road  and  tight  of  way  of 
railroad,  one-guarter  of  a  mile,  three  dwellings, 
storage  bouse;  lumber  and  boiler  room  and 
stables  farther  down  In  edge  of  woods ;  pointed 
to  houaes  on  map;  they  obstruct  view  of  rail- 
road. In  space  between  Cokey  road  and  rail- 
road right  of  way,  trees,  shrubs,  and  large  trees 
growing;  a  ditch  runs  across  tiie  crossing,  and 
it  haa  some  growth  on  it  On  the  right  of  way 
tlie  croBflinK  is  narrow,  wide  enough  for  two  to 
paaa  in  vehielea;  ditehea  on  eaA  side  of  tiie 
crossing.   I  estimate  two  or  three  feet  deep." 

Another  witness: 

"Good  many  buUdinga  between  road  and  right 
of  way;  Tery  hard  to  see  train;'  have  to  catch 
gUmpseB  between  buildings ;  traveler  could  not 
catch  sight  of  train  until  he  had  passed  lower 
building  and  got  on  right  of  way;  there  are 
some  boshes,  some  high  as  the  house,  between 
E>ozier  9t  Thome's  storage  house  and  the  rail* 
road  track;  there  is  a  ditch  there  on  the 
right  of  way ;  I  don't  think  that  they  have  ever 
croaeed  the  ditch  and  cat  any  trees  down; 
right  of  way  Is  dear  between  ditdi  and  rail- 
road.* 

W.  L.  Z>iinn  teatlfled: 

"There  are  some  buildings  and  mill  along  the 
track,  and  I  think  they  would  cut  oS  from  a 
person  going  to  .  Rocky  Mount  the  sound  of  a 
coming  train;  don't  think  yon  could  hear  it 
unless  it  blowed." 

TtA  InfCTence  !•  pennlnnile  from  this  evi- 
dence Uut  the  Tlew  and  hearing  were  w  ob- 
strncted  that  the  Intestate  could  not  see  or 
bear  the  aivnwtiUng  train  In  time  to  avoid 
the  oolUsica  by  Ibe  exradae  of  ordinary  can^ 
and.  If  eo.  the  quartion  was  for  the  Jnxy. 

til  however,  tiie  Intestate  was  negligent 
In  oitertng  npoo  the  track  wlttiont  looking 
and  Uatmln^  this  would  not  bar  a  recovery, 
becatise  nil  the  finding  xm  tbe  third  issne^ 
which  Is  supported  by  allegation  and  proof. 

The  plaintiff  alleges: 

That  the  defendant  "could  have  seen  said  aa- 
ConKAile  as  it  reached  the  erossing  and  was 
picked  up  by  the  engine  and  avoided  carrying 
•aid  automobile  of  plaintUTs  lateitate»  with 
plaiutifTa  intestate  hi  .same,  more  tlum  200 
yards,  and  violentJy  hurling  said  automobile 
and  idaintifPs  intestate  to  the  gronnd,  and  there- 
by  avoided  killing  him ;  that  the  said  engineer 
and  fireman  negligently  failed  and  omitted  to 
keep  any  lookout  at  ail  and  did  not  know  of 
the  collision  until  plaintiFs  automobile  with 
plaintiff  in  same,  had  been  carried  more  than 
two  city  blocks,  and  until  the  aotomdiile  atmek 
a  switdi  post  and  plalntiffa  intestate  and  his 
antomobile  were  hurled  to  one  slde^  and  made 


no  effort  whatever  to  stop  said  train  until  said 
switch  post  was  stridcen  by  said  automobile.** 

[I]  rraak  Carter  testlfleA: 

"At  the  time  of  accident  I  was  standing  iok 
end  of  front  porch  next  to  the  railroad.  I  went 
out  to  look  at  the  train.  I  saw  a  man  sitting 
in  the  car  on  the  pilot  of  the  engine,  and  about 
that  time  it  tlirew  the  car  off,  and  threw  tbe 
man  up  as  high  as  the  engine.  The  man's  back 
waa  towards  me  like  he  was  holding  the  steer- 
ing wheel  of  the  car.  If  the  man  had  been  go- 
ing towards  Rocky  Mount  and  crossing  trom 
the  south  to  the  north,  tbe  position  he  waa  sit- 
ting was  the  natural  poaition.  When  the  train 
got  to  the  switch  it  threw  the  car  off.  One  end 
got  on  the  switch,  and  it  threw  the  man  about 
aa  higb  as  the  engine.  He  was  laying  in  the 
path  at  the  end  of  the  cross-ties  when  I  got 
there.  After  the  anto  stmdE  the  switch,  the 
train  stopped  in  lesa  than  a  car  length  of  the 
whole  train.  Speed  of  train  was  35  or  40  miles 
an  hour.  I  didn't  see  train  at  Cokey  crossing ; 
don't  think  it  slackened;  didn't  act  like  it; 
didn't  hear  any  brakes  VPU^** 

T.  J.  Bullodt  says: 

"Heard  engineer  say  train  was  a  little  lata: 
said  he  didn't  know  anything  was  on  cowcatcher 
until  he  struck  switch  post,  and  then  he  began 
to  alow  up.** 

There  was  also  evldoice  that  It  was  a  light 
train,  and  that  the  swltdi  post  was  300  or 
860  yards  from  the  crossing. 

nils  evidence  justifies  the  findings,  Incor- 
porated in  the  third  Issue,  that  the  Intestate 
was  not  killed  at  the  crossliig;  fliat  bis  car 
was  struck  and  carried  on  tbe  fnait  of  the 
engine  800  or  860  yard&to  tbe  switch  post; 
that  during  this  time  th*e  Intestate  was  sit- 
ting In  bis  car  wlUi  bis  hand  on  Uie  steering 
wheel ;  that  the  car  struck  tbe  x)ost  and  Uie 
Intestate  was  then  killed ;  that  tlie  engineer 
did  not  know  anytbtng  was  on  his  engine; 
that  be  did  not  slacken  qpeed  until  be  struck 
Uie  pOTt,  and  that,  U  he  had  beoi  keeping  a 
lunper  lookout,  be  would  have  known  of  tbe 
ccdllslon  at  tbe  crossing  and  conld  have  stop- 
ped the  train  before  it  reached  the  post,  and 
Oius  have  avoided  killing  tiie  deceased. 

There  is  an  exception  to  a  charge  upon  the 
third  Issue  upon  the  ground  that  there  la  no 
evidence  the  intestate  was  not  killed  at  the 
crosfdng,  which  la  covered  by  what  haa  at 
ready  been  said. 

[I]  Tbe  prayer  for  instruction  on  contrlbO' 
tory  negligence  could  not  have  been  given, 
because  It  placed  the  burden  on  tbe  plaintiff, 
when  the  law  requires  the  di^endant  to  plead 
and  prove  contributory  negligence. 

There  Is  no  exc^tl<m  to  the  amount  of 
damages  assessed. 

No  oTor. 

OIjARK,  O.  J.,  eoDcnrs  In  the  opinion  ot 
ALLEN.  J.,  and  farther  says:  Any  c61Usl«i 
between  a  train  and  a  veblde  of  any  kind  at 
a  crossing  la  prima  Aide  negligence  on  the 
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part  of  the  company.  Tbe  public  tiave  a  right 
to  use  their  roads,  and  the  right  of  the  rail- 
road to  cross  i8  In  subordination  thereto. 
The  population  of  the  country  Is  Increasing 
steadily,  and  In  addition  to  the  ordinary  vehi- 
cles tl^ere  are  now  more  than  100,000  automo- 
biles and  motortmcbs  licensed  by  this  state, 
besides  a  large  number  from  other  states 
passing  thru  this  state.  It  is  not  reasonable 
to  expect  that  this  Immense  volume  of  busi- 
ness can  cross  and  recross  the  railroad  tradis 
of  this  state  without  frequent  loss  of  life  or 
personal  injuries.  It  Is  therefore  negligence 
on  the  part  of  the  railroad  not  to  abolish,  all 
grade  crossings  and  to  make  their  crossings 
of  public  roads  in  every  instance  either  above 
or  btiow  the  sur&ce  except  when  for  auffir 
cient  cause  the  Corporation  Oommlsslon  may 
anihorin  gates  and  a  tender  at  exceptional 
crossings. 

Whenever  death  or  personal  Injuries  occur 
at  a  crossing,  It  Is  prima  fade  due  to  the 
negligence  of  the  railroad  company  In  cross- 
ing the  puUie  road  upon  the  same  grade. 
The  hnrdrai  isAionld  be  upon  the  company  to 
pran  that,  notwithstanding  Its  negligence  In 
mainlining  a  grade  crossing,  the  death  or 
Injnrj  would  not  have  oocnrred  but  for  the 
conduct  ot  the  party  killed  or  Injured. 

Throughout  Burope  grade  crossIngB  are  for- 
bidden, and  they  have  been  abolished  In  Mas- 
sachusetts, Connecticut,  New  York.  New  Jer- 
sey and  snue  other  states.  The  United  States 
Siqweme  Oonrt  has  held  that  any  state  can 
require  this  to  be  done  at  the  eiqpense  of  the 
corporation.  Our  own  statute  (Revlsal,  S 
1007[2])  confers  upon  the  Corporation  Com- 
mission power  "to  require  the  raising  or  low- 
ering ct  the  track  at  any  crossing  when  deem- 
ed necessary.**  This  was  re-enacted  and  em- 
phasized (Laws  1907,  c  489,  {  l[c]). 

The  laws  and  the  courts  are  not  solely  for 
the  protection  of  property  rights,  but  for  the 
enforcement  as  well  of  the  constitutional 
guaranty  of  the  protection  of  life  and  limb. 

This  court  accordingly  held  in  Qreenlee  v. 
Railroad,  122  N.  C.  977,  80  S.  B.  H5,  41  L.  E. 
A.  399,  6S  Am.  St  Bep.  734,  and  Troxler  v. 
BaUroad,  121  N.  O.  189,  32  S.  E.  550,  44  L.  B. 
A.  313.  70  Am.  St.  Bep.  680,  that  the  absence 
of  automatic  car  couplers  was  negligence  per 
s^  and  hence  an  Irrebuttable  presumption. 
Thts  negligence  has  now  been  made  punlsh- 
aUe  by  act  of  Congiess  (8  U.  8.  Compiled 
Statutes,  I  860S). 

This  court  made  a  similar  ruling  as  to  the 
failure  to  adopt  a  "block  system"  (Stewart  v. 
Bailroad,  137  N.  a  687»  50  S.  E.  312),  which 
was  reiterated  in  the  same  case  (141  N.  C. 
263,  68  S.  E.  877),  and  audi  system  Is  now 
required  by  statute  (Laws  1907,  c.  469,  {  l[b]). 
There  are  other  similar  decisions  of  this 
Court  as  to  other  matters  involving  exposure 
to  unnecessary  dangers.  The  longer  r^ntlon 
of  grade  crossings  should  be  on  the  same 
footing  as  the  lade  of  car  couplers  and  block 


systems.  As  Lord  Chancellor  Bnftlne  ob- 
served, when  at  the  bar: 

"MoraIlt7  comes  in  the  cold  abstract  from 
the  pulpit,  bat  men  smart  practically  under 
ita  lesscms  when  Juries  and  judges  are  the 
teadiers." 

The  Gennral  Assembly  can  make  Qie  aboli- 
tion of  grade  crossings  1^  railroads  Impera- 
tive instead  <tf  leaving  It,  as  now,  unexer- 
cised In  the  discretion  at  the  Oorpnatltn 
Commlsaioo,  and  can  place  flbe  cost  of  diring 
so  npoa  Oie  corporattfnu,  whose  duty  It  la  to 
remove  them.  Bailroad  t.  Minn.,  206  U.  S. 
683.  28  Sup.  Ct  841,  62  Li  Bd.  63a  dted  BaU- 
road T.  Goldsboro,  15S  N.  a  862,  71  8.  B.  614. 
In  the  meantime,  like  any  other  ctdllslon,  or 
a  derailment,  the  act  Itself  Is  prima  &cle 
n^llgence  <m  the  part  of  the  railroad  com- 
pany. Marcom  v.  Bailroad,  V^N.C  200,  35 
S.  E.  423.  This  matter  has  heretofore  been 
called  to  the  public  attention  in  Cooper  v. 
Bailroad.  140  N.  C.  228.  229.  62  S.  E.  962.  3 
L.  B.  A.  (N.  8.)  891,  6  Ann.  Clas.  71 ;  WileoD 
V.  Bailroad.  142  N.  C.  848.  349,  66  S.  B.  267 ; 
Gerrlnger  v.  Bailroad.  146  N.  C.  35-87,  69  S. 
E.  152;  Bailroad  v.  Goldsboro.  156  N.  a  860- 
362,  3G4,  71  S.  B.  514.  affirmed  on  writ  of 
error  232  U.  S.  548.  34  Sup.  Ct  864,  58  L.  Ed. 
721;  McMillan  V.  Bailroad,  172  N.  C.  857-860, 
90  S.  E.  683,  where  the  matter  is  fully  dis- 
cussed with  full  <dtatl(Hi  of  authorities;  and 
Borden  t.  Bailroad,  ITS  N.  a  ITS^  86  &  B. 
146. 


ou  s.  c.  4r> 
BLACEMON  T.  WILLIAMS  et  aL 
(No.  10884.) 

(Supreme  Court  (tf  South  Oartdlna.   Feb.  28, 
1920.) 

Wills  4=»782(10>— Pbovisioks  tob  widow  ir 
will  held  to  be  in  lieu  of  dowbb  st  itzo- 

ESSABT  UfPLICATIOn. 

Where  surviving  wife  took  the  land  given 
her  by  deceased  husband's  will,  and  the  re- 
maining land,  pursuant  to  will,  was  sold  for 
payment  of  dd>ts  and  legades,  the  peramal 
estate  being  Insofficient,  the  sorviving  wife, 
whose  bequest  was  out  of  the  very  land  of  whidi 
she  was  dowable  and  more  than  her  doww.  was 
not  entitled  to  dower  in  audi  land  in  addition 
to  the  provIsicHiB  made  for  her  la  will;  racb 
proriuons  l>eing  by  neceBsaty  implicadon  In 
lieu  of  dower. 

Appeal  from  Common  Fleas  Circalt  Court 
of  Lancaster  County;  Ernest  Moore,  Judge. 

Suit  by  Sarah  F.  T.  Blackmon  against 
George  W.  Williams  and  others.  Judgment 
for  defendants,  and  plaintUF  appeal!.  Af- 

flmed. 

J.  Harry  Foster,  of  Bock  HOI,  for  appel* 
lant 

Williams  ft  Williams  ft  Stewart,  and  R.  BL 
Wylle,  all  "bf  Lancaster,  for  respondents. 
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HYDBIOE,  J.  Plaintiff  sued  the  present 
owneTB  for  dower  In  a  tract  of  land  which 
was  Bold  by  the  executor  of  her  bnsband's 
will,  according  to  the  directions  thereof,  to 
provide  a  fund  for  the  payment  of  debts  and 
tegadee. 

The  question  is  .whether  she  Is  entitled  to 
dower  in  the  land.  In  addltlmi  to  the  provi- 
sions made  for  her  in  the  will ;  or,  otherwise 
stated.  It  la  whether  the  will,  read  as  a 
whole  In  the  l^ht  of  the  circumstances  and 
sitnation  of  the  parties,  manifests,  neces- 
sary Imidlcatlon,  the  intentl(Hi  that  the  provi- 
sion made  for  her  was  to  be  In  lieu  of  dow- 
er, notwithstanding  that  Intetatton  was  not 
expressly  declared. 

Testator'had  no  children,  but  a  nnmber  of 
nephews  and  nieces,  to  whom  be  gave  leg- 
adea.  He  bad  seven  tracts  of  land,  aggre- 
gating about  666  acres.  He  devised  six  of 
these  aggregating  866  acres  to  plaintifiT,  for 
life  or  widowhood  (remainders  over),  and 
gave  ber  all  his  household  goods  and  half  his 
personal  estate,  after  payment  of  debts  and 
legacies,  and  directed  that  bis  executors  aeil 
the  other  tract  of  200  acres  (in  which  plain- 
tiff claims  dower)  and  add  the  proceeds  to 
his  persfflial  estate.  This  tract  was  sold  for 
(2,800,  which  has  been  found  to  be  a  full  and 
fair  price  for  it  The  personal  estate  <so  ang- 
mented,  not  including  the  household  goods 
giv^  to  plaintiff)  amounted  to  something 
over  99,000,  and  the  debts  and  legacies  to- 
gether amounted  to  about  |7,S00,  so  that, 
after  deducting  the  expenses  of  administra- 
tion, plaintiff  will  get  betwera  (600  and  $700 
from  the  personal  estate,  as  augmented  by 
the  proceeds  of  the  tract  sold.  Of  this 
amount,  the  executor  has  iwid  her  (BOO,  and 
she  has  also  received  the  other  beoueet  and 
tile  lands  devised  to  ber. 

We  agree  wiUi  the  circuit  eourt  that  from 
the  nature  of  the  estate  bequeathed  and  de- 
vised to  plaintiff,  as  compared  with  testator's 
entire  estate^  and  the  other  provisions  of  t^e 
will,  the  Inference  Is  clear  beyond  doubt — in- 
deed, it  Is  necessary,  If  effect  Is  to  be  given 
to  the  intention  expressed — that  testator  in- 
tended the  provision  made  for  plaintiff  to  be 
In  lieu  of  her  dower.  The  personal  estate 
which  is  primarily  liable  for  the  payment  of 
debts  and  legacies  would  have  been  insuffi- 
cient for  that  purpose.  If  It  bad  not  been  in- 
creased by  the  proceeds  of  the  tract  in  ques- 
tion. In  that  event,  plaintiff  would  have 
gotten  nottilng  from  the  one-half  of  the  resi- 
doe  of  the  per8(Hial  estate,  as  thexe  would 
liave  been  no  residue  after  payment  of  debts 
and  legades.  So  It  can  be  fairly  said  that 
plaintiff  has  received  and  will  recdve  from 
the  proceeds  of  the  tract  more  than  the  value 
of  her  dower  interest  therein.  The  case  falls 
within  the  lUnstratlon  given  in  Hall  r.  Hall, 
8  Rich.  407,  at  page  411  (64  Am.  De&  768), 
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when  Judge  CNeall,  q^eaUng  for  the  court, 
said: 

"If  a  testator  owns  bot  one  tract  <a  land, 
and  h«  devises  to  his  wife  an  estate  for  life  in 
one  half  of  it,  and  she  claims  her  dower  in  the 
other  half,  then  I  apprehend  that  it  might  be 
shown  by  parol  that  he  owned  no  oOier  land, 
and  that  etuiseqnentiy  the  estate  devised  to 
her,  being  out  of  the  very  land  of  whidi  she 
was  doweble,  and  more  than  her  dower,  was  a 
satisfaction." 

Here  the  estate  bequeathed  to  plaintiff 
was  out  of  the  very  land  of  which  she  was 
dowable,  and  more  than  her  dower.  Her 
claim  is  utterly  inconsistent  with  the  will. 
Both  cannot  be  given  effect;  and,  as  it  is  not 
a  case  for  election  whether  she  will  take 
under  the  will  or  under  the  law,  her  claim 
was  properly  denied. 

Judgment  affirmed. 

GABY,  a  J.,  and  WAOITS.  FBA8BB,  and 
OAGB,  JJ.,  concur. 


(US  S.  O.  287) 
SHAW  V.  FISHEB.    (No.  10378.) 

(Supreme  Court  of  South  Carolina.    Feb.  28, 
192a) 

1.  CoNPrmmoif Ai.  uw  «S9S3(2)  —  HoLDnio 

ORB  HIBONO  SBBVAKT  WHO  HAS  BBOKEn  OOIT- 
nUOT  OF  nCPLOTXENT  UABLK  TO  TBB  lUI- 
TKB  WOULD  OBEATK  I2fVOI.T7IfTABT  SnVmjDK. 

As  Oonit  U.  8.  Amends.  13  and  34,  aboUsh- 
ed  all  InvcdnntazT  servitude  except  for  crime, 
one  who  hires  a  servant  who  has  already  broken 
bis  contract  of  service  with  knowledge  of  the 
breach  is  not  responsible  to  the  master  despite 
the  common-law  holding  to  that  effect,  for,  It 
any  one  who  engaged  a  servant  breaking  hia 
contract  of  employment  would  be  liable  to  tha 
master,  the  servant  would  practically  be  com- 
pelled to  remain  in  the  service  nntil  the  expira- 
tion of  his  contract  and  thus  reduced  to  a  state 
of  involuntary  servitude. 

2.  Masteb  and  sebtant  4=s»339— ENOAamo 
stavANT  QDirmra  bebvzob  ow  aitoihbb 

LAWnjI.. 

The  law  does  not  prevent  a  servant  who 
breaks  bis  contract  securing  otiiw  employmoit 
by  penalising  those  who  engage  him  with  no- 
tice. 

3.  CoNBTrnmoif At.  law  ^3>87— Law  coupbi.- 
I.IRO  buplotbb  to  bbiaxh  one  in  bebvkb 

WOULD  DENT  BIGHT  TO  AOQUm  AND  HOLD 
PBOraSTT. 

Any  law  which  would  nndotake  to  ctnnpel 
an  employer  to  retain  In  his  service  an  em- 
ploye whom  he  desires  to  dismiss  would  be  a 
denial  of  tlie  employer's  constitntional  right 
to  make  contracts  and  acquire  and  hold  prop> 
erty,  even  tbon^  the  contract  of  senrlos  had 
not  expired. 

Gage,  J.,  dlsssnttng. 
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Appeal  from  Common  Pleas  Clrcalt  Court 
of  Anderscm  Coonty;  S.  W.  O.  SIilpp,  Judge. 

Action  by  John  L.  SMw  against  A.  D.  Fish- 
er. From  a  Judgment  for  plaintiff,  defendant 
appeals.  Berersed. 

A.  H.  Dagnall,  of  Anderson,  tor  appellant 
Bonham,  Watfclns  ft  Allen,  of  Anderson,  for 
respcmdent 

HTDRICK,J.  Plafntur  sued  defendant  fOT 
damages  (1)  for  entldng  away  from  him  one 
Carver,  who  was  onder  contract  with  him  as 
a  share  cropper  for  the  year  1016,  and  (2)  for 
harhorlng  his  said  servant  by  employing  him 
after  nbtlce  that  he  was  mider  ca/otnct  with 
platntlflL  The  jury  found  a  gmeral  verdict 
for  i^iDtltr  for  ♦300,  and  from  the  Judgment 
thereon  defendant  appealed. 

PlalntllTa  ccmtract  with  Carver  was  In 
writtaig,  dated  March  22,  1916,  and  provided 
that  Carver  should  worb  for  jtelntlff  as  a 
share  cropper  until  the  end  of  the  year.  Car- 
ver left  plaintiff  In  June,  and  moved  Into  a 
honae  on  defendants  plantation.  His  goods 
were  moved  by  the  use  of  defendants  wagon 
and  team,  against  plalntUTs  proteste  and  no- 
tice to  defendant  tbat  Carver  was  under  ctm- 
tract  with  htm.  After  be  1^  pAalntlff,  Car- 
ver worked  for  .wages,  part  of  the  time  for 
deCmdant,  and  part  of  the  time  for  others  in 
the  community. 

Defoidant  denied  entldng  Carver  away 
ftrom  plaintiff,  and  introduced  testimony 
tending  to  prove  dmt  Carvw  quit  idointlfl's 
BCTVlqe  ct  his  own  voUtlon  and  for  cause. 
Carvw  00  teeUfled,  and  said  that  plaintiff 
was  so  contKitlous  and  hard  to  get  along 
with  that  he  would  "die  and  go  to  hell" 
rather  than  to  have  worked  for  bbn  any 
longer;  and  that  be  quit  plaintiff,  of  bis  own 
motion,  b^ore  be  applied  to  defoidant  for 
employment 

Defendant  asked  the  court  to  Instruct  the 
Jury  that,  if  Carver  quit  plaintiff  of  his  own 
viAitlon,  they  should  find  for  defendant;  and 
the  court  gave  that  instruction,  but  restricted 
the  appUcatloa  of  H  to  tiie  cause  of  action 
for  enticement,  and  chained  the  Jury  that, 
U  Carver  quit  plaintiff  for  good  cause,  that 
Is,  such  cause  as  would  be  sufficient  In  law 
to  Justify  him  in  breaking  his  rontract  with 
plaintiff,  defendant  would  not  be  liable  for 
employing  him,  but  if  Carver  bn^e  bis  con- 
tract with  plaintiff  without  such  cause,  and 
if  defendant  gave  him  employmoit  after  no- 
tice that  be  was  under  contract  with  plain* 
tiff,  defendant  would  be  llaUe  on  thb  cause 
of  action  fOT  harboring  plaintiff's  servant 

The  court  rrad  to  the  Jury  as  law  tbe  fol- 
lowing from  section  2503,  voL  7,  Labatfs 
Vaster  ft  Servant: 

"It  must  now  be  considered  clear  law  that  a 
person  wlio  wrongfully  and  malicidusly,  or 
which  is  the  same  thins,  with  notice,  interrupts 
the  relation  subsisting  between  master  and 
wrvsnt  by  procuring  tlw  sttvant  to  depart  from 


the  master's  service,  or  by  barboriog  and  keep- 
ing him  as  a  servant  after  be  bas  quitted  it, 
and  during  the  time  stipulated  for  as  the  pe- 
riod of  service,  whereby  the  master  is  injuied, 
conmiits  a  wrongful  act  for  which  he  is  re- 
sponoUe  at  law." 

Defendant  concedes  that  the  law  as  to  en- 
ticing another's  servant  was  correctly  laid 
down,  but  assigns  error  In  the  charge  as  to 
liability  of  one  who  merely  employs  a  servant 
after  notice  tibat  he  has  quit  the  service  at 
another,  even  though  the  quitting  was  an  un- 
warranted breach  of  ccoitract 

The  issue  is  one  of  grave  concern  both  to 
employers  and  onployte,  and  we  have  given 
It  consideration  commensurate  wlUi  Its  im- 
portance. 

[1-3]  No  doubt  the  law  declared  to  the  Jntr 
was  at  one  time  the  common  law  of  En^and, 
and  we  will  assume  that  it  was  also  the  onn- 
mon  law  In  this  country  prior  to  the  adoption 
of  the  thirteenth  and  fourteentb  ammdments 
to  the  federal  Constltutltw.  But  those  amend- 
ments superseded  and  annulled  all  law^-stat- 
utory  or  common  law — which  was  in  confflet 
with  tbem.  And  we  think  the  law  as  declared 
to  the  Jury  in  this  case  as  to  the  liability  of 
one  for  harboring  the  servant  of  another 
does  conflict  with  the  spirit  and  Intoit  of 
t)0th  those  amendments. 

The  thirteenth  amendment  pnAibits  lnv(A- 
tmtary  servitude,  except  as  a  punishmoit  fbr 
crime. 

"It  was  a  dbarter  of  universal  dvU  freedom 
for  all  persons,  of  whatever  race,  color,  or  estate, 
under  the  flag.  *  *  *  The  plain  intention 
was  to  aboli^  slavery  of  wbatevw  name  and 
form  and  all  its  badges  and  inddenta ;  to  ren- 
der impossible  any  state  of  bondage;  to  make 
labor  free,  bj  probiblttng  tiiat  control  \>j  whidi 
the  pnaiHial  service  of  one  man  is  disposed  of 
or  coerced  tor  another's  benefit  which  is  the  es- 
sence of  involuntary  BWitud&"  Bailey  v. 
Alabama,  210  U.  S.  218,  241,  81  Sup.  Ct  146^ 
151  (55  L.  Ed.  101). 

The  court  further  said  that — 

"While  the  amendment  was  self-executing,  so 
far  as  its  terms  were  applicable  to  any  ezist- 
iog  condition,  Congress  was  authorised  to 
cnre  Its  complete  enforcement  by  approitfiate 
legislation. " 

And,  in  interpreting  the  act  of  Congresa 
commcmly  known  as  the  peonage  statate, 
which  was  enacted  to  give  effect  to  the  thir- 
teenth amendment,  after  quoting  the  provi- 
sions of  the  statute,  the  court  said  at  page 
242  of  210  U.  S.,  at  page  U2  of  81  Sup.  Ct 
(55  U  Bd.  101): 

"And  In  tills  ezj^idt  and  comprebenslTe  en- 
actment Congress  was  not  concerned  wltb  mere 
names  or  manna-  of  description,  or  with  a  par- 
ticular place  or  section  of  the  country.  It  wa> 
concerned  toith  a  fact,  wherever  It  m^t  ex- 
ist; toith  a  cotiditiont  however  named  and 
wherever  it  might  be  established,  maintained,  or 
uiforced  [and,  we  may  add,  however  It  might  be 
brou^t  about],         tact  that  the  debtor  con- 
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tracted  to  perform  the  labor  which  is  sought  to 
be  compelled  does  not  vithdraw  the  attempted 
enforcement  from  the  condemnation  of  the  stat- 
ute. Tha  full  intent  of  the  constitatlonal  pro- 
vision conld  be  defeated  with  obvions  facility  if, 
tiiroogb  the  guise  of  contracts  under  which  ad- 
Tauces  bad  been  made,  debtors  could  be  held 
to  Gi»npulsoi7  aezrlce.  It  i$  the  oontjwbiM  of 
the  eenioe  Gut  the  Mtatute  inhibit»,  for  when 
that  occurs  the  oondiHon  of  tervitude  ie  cre- 
ated, wbidi  would  be  not  less  Involuntar;  he- 
cBUse  of  the  original  agreement  to  work  out  the 
indebtedness.  The  oontraot  expose*  the  debtor 
to  UabHiiy  for  the  Iom  doe  to  ihe  l^reaoK,  b«t 
not  to  mioroed.  la&or.'*  atallca  added.) 

In  Clyatt  t.  United  States,  197  U.  S.  207, 215, 
25  Sup.  Ct  429,  430  (49  L.  Ed.  726),  after  staO 
ing  the  difference  between  so-called  voluntary 
and  inrolimtary  peonage,  the  court  said:  "But 
petHiage,  however  created,  Is  compulsory  serv- 
ice. Involuntary  servitude."  The  converse 
must  be  true — that  Involuntary  servitude, 
however  created  or  brought  about,  Is  within 
the, inhibition  of  the  statute,  If  the  purpose  of 
it  Is  to  enforce  the  payment  of  a  debt,  or  the 
performance  of  the  obligation  of  a  contract 
And,  again,  at  page  216  of  197  TT.  S.,  at  page 
430  of  25  Sup.  Ot  (49  li.  Bd.  72$: 

"A  clear  distinction  exists  between  peonage 
and  the  vc^untary  performance  of  labor  or  ren- 
dering of  services  in,payment  of  a  debt.  In  the 
latter  case  the  debtor,  though  contracting  to 
pay  his  indebtedness  by  labor  or  service,  and 
subject  like  any  other  contractor  to  an  action 
for  damages  for  breach  of  that  contract,  can 
^mxi  a<  any  to  hreek  tt^  and  no  ia»  or 
force  eomptHe  perfermattoe  or  m  oonHnuimee  of 
the  terviee."    (Italics  added.) 

Of  course,  as  there  said,  thla  statement  of 
the  law  is  not  applicable  to  exceptional  cases 
such  as  the  service  of  a  sailor,  the  obllgatioua 
of  a  child  to  its  parents,  and  other  exceptitm- 
al  relations,  which  need  not  be  mentioned. 

Let  us  ai^ly  the  principles  above  stated  to 
Uie  situation  before  us.  If  no  one  else  could 
have  employed  Carver  during  the  term  of  his 
ccmtract  with  plalntlfF,  after  he  had  tiected 
to  break  that  contract,  without  Incurring  lia- 
bility to  plaintiff  for  damages,  the  result 
would  have  beoi  to  coerce  him  to  perform  the 
labor  required  by  the  contract;  for  he  had 
to  work  or  starve.  The  compulsion  would 
luTe  beeu  scarcely  less  effectual  than  if  it 
bad  been  induced  the  fear  of  puni^ment 
under  a  criminal  statute  for  breach  of  his 
contract,  which  was  condemned,  as  violative 
of  the  thirteenth  am^dment,  in  Bx  parte 
Hollman,  79  S.  O.  9,  60  S.  m  19,  21  L.  R.  A. 
(N.  S.)  242,  14  Ann.  Cas.  1105.  The  prohibi- 
tion is  as  effective  against  indirect  as  it  is 
against  direct  actions  and  laws— statutes  or 
decisions— vhicb,  in  operation  and  effect,  pro- 
duce Qie  oonditioo  pnAiildted.  The  Talldlty 
of  tbe  law  is  deturmined  by  its  (veratiim  and 
effect 

Of  coarse  tlie  sanction  of  the  obllgatim  of 
the  contract,  and  the  liability  to  pay  damages 
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for  breadi  thereof,  inhere  In  every  contract, 
and  these  alone  do  not  amount  to  that  com- 
pulsion which  Is  pnAlblted  so  long  as  tbe  esa- 
pIoy6  has  the  liberty  at  any  time  to  elect 
to  break  the  contrad;  subject  only  to  the  legal 
ctmsequesices — an  actlm  for  damages — Just 
like  any  other  contractor.  But  if  the  law 
should  penalize  all  who  give  him  employ- 
ment, after  he  has  breached  his  contract,  the 
effect  would  be  to  deny  to  bim  tbe  same  free- 
dom tbat  every  other  contractw  enjoys,  to 
wit,  that  of  electing  at  any  time  to  break 
his  contract,  subject  only  to  bis  liability  for 
damages.  To  Ibat  ext^t,  liberty  of  action 
and  freedom  of  contract  is  guaranteed  by  tbe 
fourteenth  amendment  Coppi^  t.  Kansas, 
236  U.  S.  1,  35  Sup.  Ct  240,  69  L  Ed.  441. 
U  R.  A.  1915G,  960;  Tniax  t.  Raieb,  289 
U.  6.  S3, 86  Sup.  Ct  7,  60  L.  Ed.  Ul,  Z<.  B.  A. 
1916D,  545,  Ann.  Cas.  1917B,  288. 

The  law  under  the  federal  Oonstttutltm,  as 
Interpreted  by  tbe  highest  courts.  Is  thus 
stated  In  6  R.  a  li.  at  page  274: 

"Liberty  of  contract  involves,  as  one  of  its 
essential  attributes,  the  right  to  terminate  con- 
tracts, subject  on^  to  civil  liability  for  un- 
warranted termination.  Since  an  empl<^0  can- 
not be  compelled  to  work  against  his  will,  it  is 
generally  recognized  that  he  is  at  liberty  to  re- 
fuse to  continue  to  serve  his  employer.  In  this 
respect  the  rights  of  the  employer  and  the  em- 
ploy4  are  equal.  Any  act  of  tbe  Legislature 
that  would  undertake  to  impose  on  an  employ- 
er tbe  obligaticKi  of  keeping  one  in  his  service 
whom,  for  any  reason,  he  does  not  desire,  would 
be  a  denial  of  his  constitntional  rl^t  to  make 
and  terminate  contracts  and  to  acquire  and 
hold  property.  Equally  so  would  be  an  act  the 
provisions  of  which  were  intended  to  require  one 
to  remain  in  the  service  of  another  whom  he 
did  not  desire  to  serve.  Accordingly,  it  has 
been  hdd  that  a  statute  making  it  a  misdemean- 
or for  one  under  contract  to  labor  or  work  on 
particular  land  to  break  bis  contract  and  en- 
ter into  auotbtf  with  a  different  person,  with- . 
out  the  consent  of  his  em^oyer,  and  snffident 
excuse,  to  be  adjudged  by  the  court,  and  with- 
out giving  notice  of  his  contract  to  tbe  per^ 
son  with  whom  he  makes  the  new  one,  vio- 
lates tbe  cmstitatlonti  guaranties  of  liberty." 

See,  also,  16  B.  C.  L.  p.  414,  and  18  B.  a 
L.  p.  610,  and  antiiiorltles  cited  in  tbe  foot- 
notes. 

If  Carver,  of  bis  own  volition  and  without 
enticement  from  defendant,  put  an  end  to  bis 
contract  with  plaintiff,  as  we  have  seen  be 
bsd  tbe  consUtntlonal  right  to  do,  with  or  ' 
without  cause,  subject  only  to  liability  for 
damages  for  an  unwarranted  breach,  he  bad 
the  right  thereafter  to  contract  with  defend- 
ant, or  any  other  person,  for  bis  labor,  and 
tbose  who  gave  him  employment  are  under  no 
legal  liabUlty  to  plaintiff.  Their  right  to  hire 
him  is  determined  by  bis  right  to  hire  to 
tbem.  Truaz  v.  Raich,  snpra. 

In  Ibis  y%ew  of  the  case,  it  becomes  un- 
necessary to  consider  the  error  assignetl  \t* 
tbe  cbaxge  as  to  tbe  measure  of  damaircs 
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resnltliig  from  the  barlxnlne  of  Carver.  The 
otber  ezGeptions  are  overrnled. 

As  ttae  Jury  may  liare  fonnd  fliat  defendant 
did  not  entice  Garra  away  from  plaintiff,  but 
that  he  was  UaUe  for  talrbis  btm  after  notice 
that  he  was  nnder  contract  with  idalntlff  and 
after  b*  had  breadied  fliat  ctmtract  of  his 
own  TolltioB,  there  must  be  a  new  trial. 

Jodgment  retwsed. 

WATTS  and  FBASER,  JJ.,  comcnr. 
The  OHIEB*  JUBTIOB  did  not  sit 

OAOB,  3.  1  dlssuit  The  argnmoit  of  the 
leading  o|»hiion  would  be  releraat  were  the 
procednre  against  the  swrant;  but  it  Is  not 

^e  effect  of  the  decision  wiU  be  to  d^jurlTe 
Ae  first  emi^yer  of  a  laborer  ol  all  remedy 
against  the  second  employer  of  a  laborer,  for 
,Jn  erwy  Instance  ttie  second  enq>loyer  will 
■nr^  make  his  contract '  after  Uie  servant 
has  bn^Een  his  omtract 

It  will  be  time  enon^  to  annonnoe  that  the 
case  Is  controlled  by  federal  law  when  so 
much  has  been  decided  by  fedoml  courts, 
wbldi  I  conoelTe  has  not  yet  been  done. 


<1U  S.  O.  38!) 

BODDIiBTON  et  aL  t.  COCKFIELD  et  aL 

(No.  10371.) 

(Supreme  Court  of  South  CaroUua.   Jan.  27, 
1920.) 

1.  Estoppel  «=:»72— Mobtoageb  who  acozpt- 
ed  ifew  indobbed  kotb  and  uobtoaqb  and 
assioifsd  obioinal  kotb  alfd  hoktqaqb  to 

'   ihdobanc  kstoppbd  fboic  dxntino  validi- 

rr  OF  BAHB  WmCH  AS8IGRBD  BT  IITD0B8BB. 

Under  the  mle  that,  where  one  of  two  inno- 
cent persons  mnat  snffer  losi,  it  must  be  borne 
( by  the  one  wbo  by  his  conduct  hai  made  tbe  In- 
Jary  poisible,  a  IwAc  holding  a  mortsage  and 
note  already  dna  which  accepted  a  new  mortgage 
and  note  on  the  latter  being  indorsed  by  a 
third  person  to  whom  was  assigned  the  original 
note  and  mortage  cannot  atta<^  the  validit; 
of  the  original  note  and  mortgage  in  the  haads 
of  plaintiff,  a  bona  fide  parchaser,  even  though 
the  transfer  was  made  after  maturity;  tbe 
mode  of  assignment  being  such  as  would  nata- 
rally  lead  plaintiff  to  believe  that  the  original 
note  and  mortgage  was  still  enforceable. 

2.  MoBTOAQBS  <8==>253  —  Priobitt  of  bights 

OF  assignee  of  FI8ST  IfOBTQAQK  OTBB  ORIO- 
INAL  MOBTOAOEB  WHO  ACCEPTED  BENEWAL 
IfOBTOAGE  AND  ASSIGNED  OBIQINAL  NOT 
AVOIDED  ON  QBOUNO  UOBTQAQOB  WOULD  PA.T 
TWICE. 

Where  plaintiff  acquired  a  mortgage  and 
note  which  original  mortgagee  asdgned  when  It 
accepted  a  new  note  and  mortgage  in  renewal, 
held,  that  plaintiff's  right  to  priority  against 
the  original  mortgagee  will  not  be  denied  on 
the  ground  that  the  mortgagor  might  be  com- 
pelled to  pay  the  same  debt  twice. 


3.  MOBTQAGES  «=^0(V— RtTLK  TEAT  ONE  BUT- 
ING    HOKNEOOTIASXJ:    SEGTTBITT    TAKES  IT 
BUBJXOT    TO    EQtnTIES    DOES    NOT  APPLT 
WHEBE  THE  ORIGINAL  PABTIK8  HAVE  ESTOP- 
PED THBUSELVES  TO  ASSEBT  8U0H  XQUITIEB. 
Hhe  rule  that  one  baying  a  nonnegotiable  ae- 
curi^,  such  as  a  mortgage,  tabes  It  subject  to 
all  equities  existing  between  the  original  par- 
ties, la  Inapplicable  where  the  original  parties 
have  by  their  conduct,  acts,  or  fnolsnons  e»- 
topped  themselTeB  from  assertlnff  existence  of 
sndi  equities. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County ;  T.  S.  Seas^  Juc^ 

Action  by  C.  F.  BUddleton  and  others,  co- 
partners trading  as  Mlddleton  &  Co.,  against 
J.  A.  Coctfl^d  and  tbe  Home  FertiUzer  & 
CXiemlcal  Cmnpany  and  the  Farmers'  &  Mer- 
chanted  National  Bank  of  Lake  City.  Fr<mi 
a  judgment  for  plaintiffs,  the  last-named  de- 
fendants ai^>eaL  Affirmed. 

Arrowsmlth,  Muldrow,  Bridges  &  Hicks,  of 
Florence,  for  appellants. 

StoU  &  CBryaUt  of  Elngstree,  and  H.  W. 
Connor,  of  Charleston,  for  re^wndrnts. 

HTDBIGE,  3.  ^Riis  acUoq  was  brought  to 
foreclose  a  mortgage  of  real  estate,  dated 
January  16^  1913,  and  given  by  J.  A.  Oodc- 
fleld  to  Fanners'  &  Merchants*  Bank  to  se- 
cure his  note  for  (1.090.70. 

On  November  2.  1014,  J.  A.  Oockfield  con- 
veyed the  land  to  H.  W.  Co<A:fleld,  subject  to 
the  mortgage  to  the  bank,  payment  of  whidi 
was  assumed  by  H.  W.  Codiifield. 

On  November  3, 1014.  H.  W.  Coctfield  mort- 
gaged the  land  to  8.  R.  Oockfield  to  secore 
his  note  for  f  %600  which  was  assigned  be- 
fore maturity  to  ^Hue  FwtUiaer  *  Chemical 
CMupany. 

On  February  2,  1015,  the  defendant,  Farm- 
ers' &  Merchants'  National  Bank  (successor 
to  Farmers'  &  Merchants'  Bank)  assigned  the 
J.  A.  Oockilrtd  note  and  mortgage  to  3.  B. 
Oocmield,  under  the  following  drcnmstancea: 
Tte  bank  having  demanded  [layment  thereof 
It  was  arranged  by  the  payment  of  $223.03  in 
cash  and  tbe  giving  of  a  new  note  for  $901.03 
whfch  was  signed  by  H.  W.  Co<^eld.  and  in- 
dorsed by  S.  R.  Cockfleld  and  Mrs.  F.  a  Cock- 
field.  This  was  AooB  throu^  S.  B.  Oockfield. 
who  carried  the  money  and  new  note  to  the 
bank  and  negotiated  the  buslnees. 

Instead  of  marking  the  J.  A.  Cockfleld  note 
and  mortgage  paid,  or  crediting  the  cash  pay> 
ment  made  therecm,  the  bank  assigned  them 
to  S.  R.  Oockfield  for  the  sole  purpose,  as 
testified  by  the  cashier,  of  securing  bim  and 
Mrs.  F.  O.  CockfleUd  against  loss  by  reason  of 
their  Indorsement  of  H.  W.  Oockfleld's  note, 
which  has  not  been  paid,  and  upon  which 
there  is  stm  due  about  $800.  But  no  payment 
was  ev»  made  tfaeremi  by  cither  of  the  In* 
doraera. 

The  assignment,  however,  did  not  eiipnaa 
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the  agreemnt  above  stated,  tnit  was  as  fol- 
lows: 

"For  and  in  consicleratioQ  of  the  sum  named 
in  the  within  paper  we  do  hereby  transfer,  set 
over  and  assign  all  onr  rights,  title,  and  inter- 
est in  the  within  note  and  mortgage  to  S.  B. 
Cockfield,  his  heirs  and  asugns,  fonver,  with- 
out reeonrse  to  or  on  aa." 

On  FebniaiT  26,  1916,  S.  R.  Gockfleld  u- 
slgned  said  note  and  mw^sage,  wbldi  wen 
tlien  past  due,  to  plalntlib  as  collateral  to 
secore  tta«m  for  advanoeB  willed  were  to  be 
made  and  were  made  to  him  during  tbe  year 
lfil&  FlalntlffB  knew  nothing  of  tbe  tLgteo- 
meat  above  stated  under  whldi  tbe  note  and 
mortgage  had  been  assigned  to  S.  B.  Oodc- 
fleSd  by  the  bank,  bat  took  than  in  good  fiaith, 
in  reliance  upoi  the  form  of  tiie  bank's  as- 
signment than  to  him,  and  his  statement 
to  them  fliat  he  was  the  absolute  owner 
thoeo^  and  that  the  fuU  amount  thereof  was 
due  to  him,  and  plalntltEB  had  no  notice  of 
the  agreement  until  aftn  th^  had  made  the 
advancee: 

In  the  meantime^  on  December  81,  1915, 
H.  W.  Oockfl^d  mortgaged  the  land  to  S.  K. 
Gockfleld  to  secure  his  note  tta  91,SSL8^ 
wfifdi  was  assigned  before  maturt^  to  the 
bank. 

On  Jannary  17, 1917,  M.  B.  Joya  ^resnm* 
ably  the  grantee  of  H.  W.  Goc^fidd)  mort- 
g^ied  the  land  to  8.  R.  Oockfleld  to  secure 
his  note  for  ^,000,  which  was  assigned  at 
once  to  tbe  bank. 

[1]  Appellants  contended  that  the  note  and 
mortgage  sued  on  were  paid  before  their  as- 
signment to  plalnUfTs,  and,  having  been  as- 
signod  to  pJaintiffs  after  maturity,  they  took 
them  subject  to  the  equities  existing  between 
the  original  parties;  and  plaintiffs  contoided 
that  by  Its  unqualified  assignment  of  them 
to  S.  B.  Co(Afleld,  by  which  he  was  allowed 
to  hdd  himself  out  as  the  absolute  owner 
thereof  for  the  full  amount  due  thereon,  the 
bank  Is  estopped  from  asserting  the  ccmtrary. 

We  agree  with  the  drcuit  court  in  sustain- 
Sng  ttie  plaintiffs'  contention.  The  rule  in 
eQuIty  is  that,  where  one  of  two  Innocent 
persons  must  suffer  a  loss.  It  must  be  borne 
by  the  one  who,  by  his  conduct,  acts,  or  omis- 
sions, has  nnade  the  Injury  possible.  This 
mle  as  stated  by  Pomeroy  was  quoted  and 
approved  In  Chambers  v.  Bookman,  67  S.  G, 
432,  451,  46  S.  EL  39.  By  the  form  of  its  as- 
otsnment  to  S.  B,  Oockfleld  tlie  bank  made  It 


possible  for  him  to  ccmunlt  a  tnnA  upon  plain- 
tiffs, unless  the  bank  is  now  h^d  to  be  es- 
topped to  deny  tliat  the  assignment  spoke  the 
truth,  and  It  follows  the  bank  should  suffer 
the  loss. 

The  words  "for  and  in  consldoatlcm  of  the 
sum  named  In  the  within  paper"  were  cal- 
culated to  mislead  plaintiffs  into  the  bell^ 
that  S.  B.  Gockfleld  had  paid  to  the  bank  the 
full  amount  due  on  the  note  and  mortgage, 
and  was  entitled  to  h(dd  the  same  as  securi- 
ties therefOT.  By  Its  form  Qie  necessary  im- 
I^eatlon  of  the  ass^nment  was  that  the 
note  and  mortgage  were  valid  subsisting  se- 
curities for  the  amount  due  thereon,  and  that 
the  bank  had  good  title  diereto  and  the  right 
to  give  Its  assignee  such  a  titl&  Walt  v.  Wil- 
liams, 107  S.  O.  32,  91  S.  B.  069l 

[Z]  It  Is  contoided  tm  bdialf  of  H..W. 
Cockfl^  thongh  he  Is  in  default,  and  ad- 
mitted to  be  InsolTent,  that  to  sustain  the 
^alntlfffl^  contention  would  cause  him  to 
baye  to  pay  the  same  dAt  twice.  That  does 
not  necessarily  follow.  But  we  are  not  called 
tqran  to  decide  that  laso^  or  any  Issne  tSiat 
may  arise  betweoi  H.  W.  Oo(^eld  and  the 
bank,  as  to  his  liability  to  pay  the  note  which 
the  bank  hfflds  against  hluL  The  issue  Imre 
Is  between  the  plalntltEs  and  ttw  bank. 

[I]  The  principle  r^ed  upon  by  appellants 
that  (me  ^o  buys  a  noonegottable  securi^ 
tekes  It  subject  to  all  equities  erlstlng  be- 
tween the  original  parties  Is  sound,  but  in- 
applicable where  sudi  original  parties  haTe, 
by  their  conduct,  acts,  or  omissions,  estoiH 
ped  themselves  from  asserting  the  exlstaioe 
of  Bn&i  equities.  There  Is  no  conflict  between 
the  two  rules. 

Appellants'  argura»it  is  predicated  upon 
the  assumption  that  platntlfls  are  not  en- 
titled to  the  protection  of  bona  fide  purchas- 
ers for  value  without  notice  within  the  equity 
rul^  because  they  took  the  note  and  mort- 
gage  as  security  for  the  payment  of  a  pre- 
existing debt.  But,  aa  h^Inbefore  stated, 
the  evidrace  satisfies  as,  as  it  did  the  circuit 
court,  that  the  note  and  mortgage  were  not 
taken  to  secure  a  pre-existing  debt,  but  to  se- 
cure the'  payment  of  adranoes  to  be  made  and 
actually  made  during  the  year  1916,  before 
idalntfffs  had  any  notice  of  the  defect  In  their 
assignor's  title. 

Judgment  afl3rmed. 

GABT,  a  J.,  and*WATTS,  FBASBB^  and 
OAOB,  JJ.,  COICUI. 
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013  S.  C.  27S) 

WILSON  «C  aL  T.  MOSELEY  et  aL 
OXo.  10872.) 

(So^ttue  Goort  of  Sondi  Ourolina.    VA.  23, 

im) 

1.  EviDKNOB  «=333tKl).  372(1)— Deed  becobd 

BOOK  ADMISSIBLE  ALTHOUGH  NOT  AS  AN  AN- 
CIENT DOOUHEHT, 
Record  book  more  than  30  years  old,  in 
which  decdB  were  copied,  is  admissible  under  the 
principles  of  common  law,  independent  of  CiT. 
Code  1912,  I  4000;  althongh  not  admissible  as 
an  andent  document;  its  age  not  affecting  its 
diaracter. 

2.  Evidence  <8=383(4) — Copt  of  deed  found 
in  becobd  book  pbebuuptivelt  cobbect. 

Aj  it  is  proper  to  cop7  a  deed  into  a  record 
book,  the  record  book  cop;  is  presumed  to  be 
correct,  being  found  In  a  book  where  it  was 
Aathorl^ed  to  be  written. 

&  Etidenoe  «==>174(3)  —  Obioikai.  deed  is 
the  best  evidence  of  itb  contents. 
Even  though  a  deed  ia  copied  into  a  record 
l>ook,  the  original  deed,  and  not  the  recmrd  book, 
Js  the  best  evidence  of  its  contents. 

4.  EVIDBNOB  «=»183(15)— GbANTEEB  ABB  FBB- 
8UMED  TO  HATB  CUSTODT  AND  JJOBB  OANKOT 
BE  PBOVBH  BT  TEBTIHOnT  OF  HEIBB  OF  QBAIT- 
TOIL 

The  grantees  of  a  deed  are  presumed  to 
have  custody  of  the  deed,  and  the  loss  of  the  in- 
strument so  as  to  make  secondary  evidence  ad- 
missible cannot  be  proven  by  the  testimony  of 
the  heirs  of  grantor. 

G.  Evidence  4=»183(16)  —  Seoohdakt  evi- 
dence OF  CONTENTO  OF  DEED  NOT  ADlflBBI- 
BLE  UNTIL  THESE  IB  TSSTIUONT  BT  8UP- 
POBED  CUSTODIAN  AS  TO  LOSS. 

Secondary  evidence  aa  a  record  book  copy 

of  a  deed  is  not  admissible  until  there  is  some 

evidence  by  the  supposed  custodian  of  the  deed 

as  to  Its  loss. 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Sumter  County ;  F.  B.  Gary,  Judge. 

Suit  for  partition  by  Magnolia  E.  Moeeley 
ftnd  others  against  SeUna  B.  WOaoa  and  otli- 
ers.  From  a  judgment  of  nonsolt  plaintiffs 
appeaL  Affirmed. 

A.  B.  Stnckey,  of  Snmter,  fbr  appeUants. 
li.  D.  Jennings  an^  A.  S.  Harby,  both  ct 
Snmter,  for  reQwndenta. 

6A0B,  J.  The  plaintiffs  sued  for  the  par^ 
tltlon  of  a  parcel  of  land  at  Wedgefield  whlcb 
contains  bat  one-fourth  of  one  acre.  Some  of 
die  defendants  pleaded  a  paramount  title,  the 
cause  went  to  a  Jury,  and  a  n<Hi8iilt  was  or- 
dered. 

The  plabitifRs  claim  under  a  deed  from  El- 
bert T.  Moore  and  Jos.  S.  Wilson  to  William 
W.  Moore,  Isaac  J.  Wilson,  and  James  A. 
Harrin,  trustees  of  Wedgefleld  Academy,  dat- 
ed in  1880.  The  deed  c<HitainB  this  clause: 


"But  upon  the  express  condition  that  if  tbe 
■aid  property  should  ever  be  used  for  any  other 
pnrpoae,  tb«i  and  in  that  case  all  the  right, 
title  and  interest  in  and  to  the  same  shall  fortb- 
wiOi  revert  to  us,  the  said  Elbert  T.  Moore 
and  Job.  S.  Wilson." 

The  plalntlCTs  and  the  Moseley  defendant 
are  heirs  at  law  of  the  grantors,  and  tbey 
claim  the  land  as  reversions  under  the  op- 
eration of  the  above-quoted  words. 

Tbe  plaintiff  undertook  to  prove  Uie  erlst- 
ence  and  contents  of  the  aforementioned  deed 
and  by  ofCerlng  in  evidence  the  book  from  the 
clerk's  office  wherein  deeds  are  to  be  record- 
ed, and  wherein  the  deed  in  issue  purpo^rted 
to  have  been  recorded  in  January,  1880.  For 
convenience  we  shall  refer  to  that  book  as  the 
record  book.  This  appeal  axlses  out  ot  what 
was  done  thereabout. 

[1-1]  The  appellants'  counsel  has  argued 
two  questions,  and  to  understand  the  Qr&t  a 
decision  of  the  second  Is  pertinent.  Tbe  con- 
tention of  the  appellant  on  the  second  ques- 
tion is  that  the  record  book  made  in  1880  Is 
an  ancient  document  and  as  such  proved  It- 
self. The  record  book  was  not  admissible  as 
an  ancient  document  for  age  did  not  affect 
Its  character;  bat  it  was  admissible  inde- 
pendent of  sectloD  4000  of  the  Code  of  Laws, 
and  according  to  tbe  rules  of  evidence  exiat- 
log  at  the  common  law.  State  r.  Crocker,  40 
S.  0.  242,  27  S.  E.  40.  But  nevertheless  the 
record  book  Is  a  copy  of  the  original  deed, 
presumed  to  be  a  correct  copy  because  found 
in  a  book  wherein  it  was,  authorized  to  be 
written.  Therefore,  if  the  original  is  handy, 
it  Is  the  best  evidence  of  the  contents  of  the 
deed. 

And  that  brings  us  to  the  flrat  questirai. 
and  that  is  to  have  the  parties  applying  to 
introduce  the  record  hook  as  seomdaiT  evi- 
dence ofiTered  testimony  tending  to  prore  that 
the  <niginal  deed  was  not  to  be  had  at  the 
trial.  The  original  deed  was  made  to  ttiree 
named  trustees  of  a  sdiool  now  succeeded  by 
three  oUiers  in  the  tmst  The  presnmption  of 
fact  Is  that  tbe  trustees  had  In  their  cnatody 
the  title  deed,  and  not  that  13ie  hdn  at  law 
of  the  grantors  had  It  niere  was  no  ^ort 
;  made  to  Inqtdre  If  these  trustees  or  either  of 
them,  or  their  b^ra  If  dead,  or  their  sue* 
cessors  In  t^ce,  had  the  deed;  and  thttefore 
there  was  no  testimony  tending  to  prove  tbat 
the  original  deed  was  lost  or  destroyed. 
Strange  enough  all  the  testimony  as  to  loss 
was  elicited  from  the  heirs  at  law  of  the 
grantors,  who  made  and  delivered  up  posses- 
sion of  flie  deed  to  the  trusteea.  The  record 
book  was  not  competent  until  there  had  been 
some  testimony  from  the  supposed  custodians 
of  the  deed,  tending  to  prove  that  the  original 
deed  was  not  to  be  had.  Duren  v.  Sinclair, 
22  S.  C.  860.  There  was  insistent  and  repeat* 
ed  exception  by  tbe  defendants'  counsel  that 
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there  was  no  testimony  from  the  trustees 
about  the  whereaboats  of  the  deed,  and  for 
that  reason  secondary  erldoice  ot  Its  con- 
tents was  not  competent 

Tbe  appellants'  counsel  has  complained 
that  the  circuit  court  first  admitted  the  rec- 
ord book,  and  then  excluded  It  The  case 
shows  that  the  court  went  further  than  It 
was  bound  to  go  to  escai>e  what  seemed  like 
ibe  application  of  a  technical  role  of  pro- 
cedure to  cut  off  the  plaintiff.  Tbe  court  said : 

"I  hate  for  a  case  to  go  off  on  a  technicality, 
but  dearly  there  is  not  enough  evidence  here 
2o  admit  these  books.  Now  if  you  want  to  put 
yourself  in  a  position  to  Introduce  sectmdary 
evidence  of  the  deeds  that  the  placM  where  the 
liapers  are  presumably  kept  have-  been  search- 
ed, and  that  they  cannot  be  located  by  the  per- 
son who  is  the  custodian,  or  to  put  yourself  in 
the  position  to  show  that  they  are  desbn^ed, 
I  am  disposed  to  give  yon  an  opportunity  to 
do  it,  but  I  could  not  admit  them  under  the 
evidence  here." 

And  the  case  was  suspended  some  hours  to 
aid  tbe  plalntUh*  counsel  to  presat  ttw  prop- 
er testlnumy,  bnt  with  no  ^ect. 

The  court  could  do  nau^t  else  but  grant 
the  nonsuit,  and  tbe  order  to  that  end  Is  af- 
firmed. 


OABT.  a  J., 
rBASER.  JJ.. 


and  HYDBICK,  VTATSa,  and 
concur. 


(lis  B.  0.  SOI)  — ■ 
WATEiBEB  POWER  CO.  T.  BION  et  aL 
SAME  T.  SION. 

(No.  10335.) 

(Supreme  Court  of  South  Carolina.   Jan.  26, 
1020.) 

1.  EiniTBrrr  nouAiif  «=s>238(6)  —  Vxbdiot  or 

(H>NDElINATION  JUBT  HOT  AOHIMIBUB  IN 
■TIDEKCB  on  APPEAL  IBOM  AWABD. 
On  appeal  from  the  award  of  the  condemna- 
tion jnry,  the  verdict  of  the  condemnation  jury 
is  not  admissible  in  evidence,  tbe  trial  in  the 
circuit  court  being  de  novo,  and  the  parties  hav- 
ing the  right  to  examine  any  of  the  condemna- 
tion jnrora  as  witnesses  to  the  probable  dam- 
age. 

2.  EVIDEHCB  4=»142(1)  —  AUOUNTS  PAID  BT 
COHDEHNOB  VOB  USD  IS  VIpINITT  ADKI8SI- 
BUE. 

In  a  proceeding  to  condemn  land  for  a  wa- 
ter j>ower  project  where  the  only  sales  in  re- 
cent years  had  been  to  tbe  power  company, 
landowners  should  be  allowed  to  show  the 
amount  paid  by  the  company  for  other  similar 
lands  In  the  same  general  neighborhood. 

S.  IBlCmBIfT  nOUAin  4IS»203(t^IlTJT7BIBB  TO 
OEHEBAZ.    HEAi;rH    WHICH    WOITLD  BXSITI.T 

raoH  lutonnia  IiAhds  oonducnbd  is  adus- 

8IBU. 

In  a  proceeding  to  condemn  lands  for  war 
ter  power  project,  where  it  was  contemj^ted 


that  the  lands  taken  should  be  flooded,  the  land- 
owners should  be  allowed  to  show  the  injnry 
to  health  conditions  to  surrounding  lands  re- 
sulting from  a  similar  Impounding  of  waters. 

4.  Evidence  $s9317(15)  —  Testihont  that 

CONDSHNOB  HAD  DNDBB  C0NTElfn:.ATI0N 
BVZLDIHQ  OF  BOADB  DTXB  PBOPEBTT  TAKEN 
AND  nCPBOVINO  SAKE  INADldSSIBLE. 

In  proceeding  to  condemn  land  for  part  of 
a  water  power  project,  testimony  fiat  the 
condemnor  had  under  contemplation  the  build* 
ing  of  roads  over  property  taken  and  tbe  clear- 
ing of  the  bounded  area  was  incompetent,  being 
hearsay,  and  no  more  than  a  loose  declaration 
by  the  witness  not  binding  oh  the  condemnor. 

5.  Eminent  domain  ^=>03— Extent  of  coic- 

PBNBATIOH  THonOH  BASBUBHT  ONZ.T  IB  DB- 
BIBBD. 

Where  lands  were  condemned  fbr  water  pow^ 
er  project,  the  landowner  is  entitled  to  compen- 
sation for  an  lands  taken,  even  though  as  to 
some  of  the  lands  the  condemnor  desired  only 
an  easement;  for  tbe  right  to  use  the  land  con- 
demned is  just  as  much  a  taking  as  if  the  land 
were  actually  used  all  the  time. 

Appeal  from  Common  Pleas  Circuit  Oourt 
ot  Fairfield  Oonnty ;  B.  Withers  Ifemminger, 
Judge;. 

Proceeding  by  tbe  Wateree  Power  Oom* 
pai^  against  Holbrook  Biai  and  Mrs.  Helen 
Bion  for  the  condonation  of  lands,  together 
with  proceeding  by  the  same  petitioner 
against  iSra.  Hden  Rlon.  All  parties  ap- 
I>ealed  from  a  verdict  of  the  condemnation 
Jury,  and  from  a  Judgment  assessing  the 
damages,  defendants  and  the  individual  de- 
fendant appeal.  Beversed. 

Barron  McKay,  Frlerson  &  McOanta,  ot 
Columbia,  for  appellants. 

Osborne,  OiHike  &  Koblnson,  of  (Siarlotte, 
and  Md>ODald  &  lUCcDonald  and  W.  D. 
Douglas,  all  of  Winnsfttoro,  for  reepondent. 

WATTS,  J.  This  was  a  ivoceeding  bnragbt 
for  condemns  tiim  of  ceetein  lands.  A  om- 
denmatirai  Jury  was  Inpaneled,  proceedings 
duly  instituted,  and  an  award  oC  $51,868 
rraulered.  From  this  rerdlct  all  parties  ap- 
pealed. In  B^fteaOm,  1919,  the  causes 
were  tried  togethw  before  Judge  Memminger 
and  a  Jury  at  Wlnnsboro,  resulting  in  a  ver- 
dict for  Holbrook  Rton  and  Mrs.  Helen  Rlon 
In  the  amount  of  $6,000,  and  for  Mrs.  Helen 
Klon  for  $6,000.  After  entry  of  Judgment 
appellants  appealed. 

[1]  Exception  1  Is  that: 

"His  honor,  the  presiding  judge,  erred  in  re- 
fusing to  permit  attorneys  for  respondents  to 
read  to  the  jury  the  verdict  of  tbe  condemna- 
tion jury,  from  which  appeal  was  based,  such 
verdict  being  an  integral  part  of  the  record  in 
this  case,  and  the  respondents  being  entitled  to 
have  such  findings  made  known  to  the  Jury  in 
the  Instant  proceedings." 
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This  exceptloii  is  OTerraled,  and  fhe  trial 
In  the  circuit  court  was  a  trial  de  novo. 
Wbat  the  jar7  did  in  the  condemnation  pro- 
ceedings before  the  cleric  should  not  In  any 
way  Inflnence  the  Jury  in  the  drctUt  court. 

The  appellants  could  have  summoned  the 
Jury  as  witnesses,  and  examined  them  as  to 
the  prtdmble  damages,  the  same  as  any  other 
witnesses  in  the  case,  as  was  done  with 
Bratton,  who  was  on  the  condemnation  Jury, 
and  examined  as  to  the  matters  complained 
of  in  this  exception. 

[2]  Exceptions  2,  8,  and  5  are: 

"Exception  2:  His  honor  the  preeiding  Judge 
erred  in  refusing  to  admit  eridenee  of  the 
amount  paid  by  the  petitioner  herein,  at  dates 
reasonably  near,  for  lands  of  the  same  general 
nature  and  in  the  same  neighborhood  as  the 
lands  here  in  question,  whereby  the  respondents 
were  prejudiced  in  being  denied  the  right  to 
show,  by  the  only  testimony  available,  what  was 
the  market  value  of  lands  In  thdr  immediate 
vidnity;  the  petitioner  having  been  effectually 
the  only  purchaser  of  the  land  in  the  neigh- 
borhood since  1900,  when  its  right  to  develop 
its  water  power  and  to  condemn  lands  was 
granted. 

"Exceptions:  His  honor  the  presiding  Judge 
erred  in  refusing  to  admit  evidence  of  damage 
by  reason  of  impaired  health  conditions  to  lands 
adjoining  the  development  of  the  Parr  Shoals 
Power  Company  similar  to  the  development 
here  projected;  snch  conditions  arfaing  by  rea* 
son  of  the  ponding  of  water  and  the  jresolting 
malarial  conditions  incident  to  the  breeding 
of  mosquitoes.   *   *  * 

"Exception  6:  His  honor  the  presiding  judge 
erred  In  allowing  witnesses  for  the  petiUooer 
to  testify  that  the  power  company  bad  under 
contemplation  the  building  of  roads  over  the 
property  in  question,  and  to  testii^  farther  that 
the  power  company  proposes  to  clear  ont  the 
pimded  area  and  remove  tiie  brash  and  trees 
therefrom;  said  testimony  being  Imwmpetent, 
in  that  it  was  hearsay,  and  without  any  sup- 
port of  proper  guaranty  on  the  part  of  the  peti- 
tioner that  such  road  would  be  bnilt  or  such 
cleaning  up  effected." 

Since  1809,  when^reqrandent  procured  the 
right  to  develop  property  in  this  vicinity,  no 
sales  of  real  estate  have  been  made,  except 
sales  to  the  respondrat.  For  over  ten  years 
the  respondent  has  purchased  lands,  there  be- 
ing BO  other  purchasers  as  far  as  the  evi- 
dence shows,  as  the  evld^ce  of  Elliott,  ex- 
eluded  by  his  honor,  was  competoit,  and 
should  have  been  received  as  tending  to  show 
the  value  of  lands  of  the  same  general  neigh- 
borhood and  of  the  same  general  nature,  and 
the  amount  paid  within  a  year  of  the  con- 
demnation proceeding. 

The  appellants  had  the  right  of  showing 
the  valuation  placed  by  the  re^ondent  upon 
similar  lands  In  the  same  goieral  neighbor- 
hood, and  It  was  cmnpetent  to  show  by  El- 
liott what  the  resDondent  had  paid  him  for 


his  land  under  the  showing  made,  and  for 
the  Jury  in  assessing  damages  to  have  the 
benefit  ct  this  evidoice'ln  determlnlnc  the 
issue  submitted  to  them  tor  Taln&  This 
exertion  Is  sustained. 

[S]  Exception  8  !s  sustained.  The  ocmdi- 
tlon  which  would  naturally  result  from  the 
ponding  of  the  water,  was  a  proper  subject 
of  evidence  to  be  sid)mltted  to  the  Jury  for 
thtir  determination,  and  a  condition  created 
in  a  similar  development,  under  a  similar 
condition,  was  a  proper  subject  to  be  ad- 
mitted and  determined. 

[4]  Exception  5  Is  sustained.  The  testi- 
mony is  incompetent,  being  hearsay,  and  be- 
ing no  more  than  the  loose  declaration  of 
a  witness,  without  authority  to  bind  the  re- 
spondent and  without  authority  to  guarantee 
his  dedaratlon  and  boast  or  in  any  way  bind 
the  re^ondent^  who  could  promi^y  repudi- 
ate the  same  as  being  made  without  their 
authority.  The  witness  was  not  an  officer 
of  the  respondent  and  did  not  show  any 
authority  on  his  part  whereby  respondent 
could  be  bound,  and  his  evidence  as  to  what 
the  respondent  Intended  to  do  In  the  vague 
future  was  worthless  and  misleading  and 
prejudicial  and  clearly  hearsay,  inadmissible, 
and  incompetent  ^e  plat  Introduced  by 
respond^ts  does  not  show  any  contemplated 
roads.  The  evidence  of  the  witness  was 
without  binding  force  either  morally  or  legal- 
ly on  the  respondent. 

[t]  Exception  6  Is  sustained.  It  Is  an  un- 
sound statement  of  the  law  of  the  case.  The 
Rlons  were  entitled  to  recover  full  damages 
for  the  entire  area  taken,  regardless  of  the 
area  to  be  covered  by  water.  The  appd- 
lants  are  entitled  to  recover  for  the  land 
taken  and  damage  caused  by  the  taMng 
and  use  of  land  so  taken  to  the  remainder 
of  the  land.  Whether  or  not  the  reqHmd- 
ent  use  the  entire  land  so  condemned 
is  not  the  question,  but  what  It  acquires  the 
right  to  do  determines  tba  amount  of  dam- 
ages. 

The  Tight  to  use  the  land  condemned  at 
any  time  by  the  respondent  Is  In  contempla- 
tion of  law  Just  as  much  taken  for  the  pur- 
pose of  easement  as  If  actually  used  all  the 
time  by  them. 

The  appellants  were  entitled  to  recover 
full  compensation  for  all  the  land  within  the 
condemned  area.  The  respondent  must  pay 
for  the  value  (actual)  of  the  total  acreage 
over  which  it  acquires  the  right  to  [wnd  wa- 
ter. 

Exception  4  la  not  considered  as  being 
unnecessary,  as  the  Judgment  is  reversed, 
and  new  trial  granted  on  other  exceptions. 

Judgment  tvrenea. 

GARY,  a  J.,  and  HTDBIOK,  FBABflSt, 
and  GAOB,  JJ.,  concur. 
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6IBB8.    (No.  10887^ 


(Snpreme  Court  of  South  QuoUiul 
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CTTATE  T.  GIBBS  833 

(Its  as.) 

Bonbam  ft  Price  and  7.  Fnulk  VSpoett  botb 
of  GreenrUle,  tot  aj^lant 

J.  Robert  Sforttn,  d  GreaiTllle^  tor  the 
State. 


1.  Wmnem  4a»881%— To  bb  DncBBDixED 

BT  TESmiONT  OF  OTHBSS  THAT  WrtKBSS  IB 
NOT  CBSDIBIX. 

In  discreclitlnsr  a  irltiura  the  apimmcl  prac- 
tice is  to  produce  testfnKOiT  of  otlMn  tiiat  flie 
witneM  is  not  credible. 

2.  WZTMKSSES  «=»S40— CBOn-BZAlinrATION  OF 
WXTHXaS  AB  TO  mBBIAQB  WHILB  HATZNO  A 
LITIHO  HinBAUD  XIEPBOFBB  FOB  PUBPOSI  OF 
TB8TIKO  CBBDIBrUTT. 

Cro8a-«zaminatioD  of  witness  as  to  wlietlier 
she  had  married  her  deceased  husband  at  a 
lime  when  had  another  hn^bnnd  living,  for 
the  purpose  of  testing  her  credibility  as  a  wit 
nesB,  was  Imprcqier,  and  exclusion  of  answer 
was  not  error. 

4.  WxnrBBSBB  •ssSST  —  CBoas-BZAxasrATioN 

AS  TO  OOHTBADIOnAT  BTATSHBNT  KOaX  BK- 
I.ATX  TO  8Aia  TnOB  THAT  8TATB]CEnT  BOUOHT 
TO  BE  CONTBADICTBD  WAS  ICADB. 

In  homicide  prosecution,  cross-examlnaticn 
of  witness  as  to  statement  of  other  witness,  made 
after  the  shootins,  for  purpose  of  contradicting 
teatimonr  of  audi  witness,  was  improper,  where 
evidence  of  the  witness  sought  to  be  contradict- 
ed related  to  what  she  had  said  before  the 
ahooting. 

4.  HOUICIDB  «=9ll8(3)   —  PKBSOH   ON  OWN 
PBEUISSa  NOT  BKQUIBED  TO  BBTBEAT  WHEN 
BBINO  A8aAOI.TXD  WITH  DBADLT  WBAfOHB. 
A  person  on  his  own  pretoises  and  outside 
of  Iiis  dwelling,  bnt  within  the  cartilage,  if 
mssaalted  bj  a  deadly  weapon,  is  not  bound  to 
retreat,  but  may  stand  on  his  own  ground  and 
meet  such  attadcs  even  to  kiUlnc  Us  assailat. 

6.  Homicide  ^=>109— Pbbvjodb  DtrFiouLTiES 

AND  BBINQ  UNDBB  A  PEACE  BOND  DOES  NOT 
DEPBIVB  ACCUSED  OF  BELF-DETENBE  PLEA. 

That  the  defendant  had  had  previous  diffi- 
culties with  deceased,  and  that  he  may  have 
t>eeii  under  a  peace  bond,  would  not  deprive  him 
of  his  plea  of  self-defense  If  he  comes  within  the 
reqiiirementB  of  the  seU*defense  law. 

6.  CbIMINAI.  -law  «=bS2&(6)— ReFUBAL  TO  IN- 
BTBUCr  OH  A  PBABI  OF  BEU-DXFXNBB  BAXBED 
BT  TUB  BVIDBROB  BBHOB. 

In  homidde  prosecntion,  court's  refusal  to 
{uBtmct  that  the  fact  of  priw  difficulties  did 
not  deprive  defendant  of  his  self-defmse  plea, 
where  the  previous  difficulties  between  the  par- 
ties was  an  important  element  in  the  case,  hM 
ervDr.  notwith^anding  instruction  on  the  ele- 
meata  of  seU-defenae  not  ooTwIns  such  matter. 

.^ipeal  fnHD  G^eral  Boaricms  Olrcalt  Court 
of  Gre^Tille  County;  I.  W.  Bowman,  Jud^ 

H.  M.  Gibbe  was  convicted  of  manslaughter, 
and  be  appeals.   Berersed,  and  new  trial 


GAGE,  X  Indictment  of  Glbba  for  the  mur- 
der of  Lackey;  .Terdlct  of  manslaughter; 
Jndgm»it,  seven  years;  appeal  by  tbe  de- 
fendant 

Tlie  parties  were  nigh  n^gtabors  and  small 
white  formers,  and  they  had  aforetime  fallen 
oat  about  the  line  betwixt  their  lands.  Both 
men  had  shotguns,  and  the  testimony  tends 
to  prove  that  eacfa  man  discharged  his  gun, 
and  that  one  man  was  killed  and  the  other 
slightly  woxmded. 

The  appellant  has  argued  four  questions. 
Two  of  them  have  reference  to  testimony 
which  was  ezcladed  on  tbe  state's  motl<m. 
Two  of  them  have  reference  to  the  charge  of 
the  court. 

Tlie  only  pawns  present  and  witnessing 
the  homicide  were  the  two  meo  and  their 
wires. 

1.  Mrs.  Lackey,  the  wife  of  tbe  slatn  man, 
was  on  the  witness  stand.  She  was  asked  on 
cross-examination  In  effect  if  she  bad  not 
married  Lackey  while  sbe  still  had  a  living 
husband  named  Smith.  The  solicitor  <^]ect- 
ed  to  the  answer,  and  it  was  excluded.  Tbe 
court  ruled,  "I  don't  think  It  has  anything  to 
do  with  testing  her  credibility  as  a  witness 
and  that  is  the  issue  to  be  decided,  the  witness 
not  having  dedlned  to  answer  as  she  might 
have  done. 

[1,2]  In  our  Judgment  an  affirmative  an- 
swer  would  not  have  affected  the  credibility 
of  Uie  witness ;  and  tbe  ax^imived  practice  in 
this  state  to  discredit  a  witness  is  the  testt- 
mony  of  others  that  ffie  witness  is  not  credi- 
ble. See  the  cases  below.  State  Alexan- 
der, 2  Hni.  Const  171;  State  t.  Free^  1 
McMnl.  4M;  AnonymouB,  1  Hill.  251;  State 
V.  Wyse,  83  S.  G.  S82, 12  S.  B.  KX.  Tb»  ex- 
clusion of  the  answer  of  Mrs.  Gibbs  was  there- 
fore not  error,  bnt  was  rl^t 
,  2.  Thtmna  Gosndl  was  testifying  in  chief 
for  the  state.  On  the  cross-examination  the 
counsel  for  the  defendant  put  this  question 
to  him: 

"I  asked  him  if  he  did  not  a  short  time  after 
the  shooting,  hear  fibs.  Lackey  aay  to  hw  moth- 
er that  she  told  her  husband  to  go  to  the  house 
and  get  his  gun  and  come  back  down  there  and 
shoot  these  people." 

The  court  ruled,  <hi  ohlectitm  1^  the 
soildtOT: 

"Don't  answer  that  It  would  be  contradict- 
ing the  witness,  and  the  foundation  has  not  been 
laid  for  that." 

[3]  The  ruling  was  rl^t  ^e  question  was 
directed  to  elicit  what  Mrs,  Id<dcey  had  said 
after  the  shooting.  All  of  hn  testimony  was 
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about  what  sbe  had  said  hefore  the  shooting.  I 
What  she  said  at  all  out  of  court  was  at  best 
only  a  declaration.  It  only  becomes  com-| 
petent  to  give  such  a  declaration  In  evidence ; 
when  it  tends  to  cast  discredit  on  the  present ' 
testimony  of  the  witness ;  and  It  ought  there-  j 
fore  to  appear,  as  It  did  not  appear  In  this 
case,  that  the  two  allied  Inconsistent  state- 
ments were  made  in  the  same  time.  The  rule 
of  law  in  such  cases  is  famlUar. 

The  defendant's  counsel  proffoed  three 
qaests  to  charge,  to  wit: 

"Fint  When  a  man  is  npon  bis  own  prem- 
ises  within  the  curtilage  of  his  home,  he  is  not 
bound  to  retreat  wheo  assailed,  but  may  stand 
his  ground  and  use  such  force  as  may  be  nec- 
essary to  repel  a  trespass,  even  to  the  extent  of 
billing  the  trespasser.  Under  the  law  of  this 
state  all  buildings  within  a  distance  oi  200 
yards  of  the  dwelling  used  In  connection  with 
the  dwellings  are  within  the  cnrtilage. 

"Second.  A  i>eiBon  on  bis  own  premises  and 
outside  of  his  dwelling,  but  ' within  the  curti- 
lage, if  assaulted  by  a  deadly  weapon,  is  not 
bonnd  to  retreat,  bat  may  stand  on  bis  own 
ground,  and  meet  sndi  attadcs  even  to  kUUng 
his  assailant 

"Third.  I  want  to  ask  the  conrt  to  diarge  the 
jury  that,  although  the  defendant  may  have  had 
previous  difficulties  with  the  deceased,  and  al- 
thongh  he  may  have  been  under  a  peace  bond, 
BtUI  this  would  not  deprive  him  of  his  ^ea  of 
self-defense  if  he  comes  within  the  reQufrements 
of  the  law  as  given  to  the  Jury."* 

The  first  request  was  charged. 

The  second  request,  a  more  particular 
statement  than  the  first,  was  modified  by  the 
addition  of  tiiese  wwds: 

"Gentlemen,  if  the  assailant  is  on  the  public 
road  or  on  his  own  premises,  this  does  not  ap- 
ply; but,  if  he  is  on  the  premises  within  the 
curtilage,  then  the  owner  the  place  does  not 
have  to  retreat.'* 

The  third  request  was  nether  expressly 
cbarged  nw  ezinready  itfiued.  About  It  the 
court  said:, 

"I  tUnk  I  have  covered  eTerythinc." 

[4]  Reverting  to  the  second  request,  It  la 
simple  in  expression  and  a  correct  statement 
of  law,  calculated  to  assist  the  Jury  to  rea(^ , 
a  right  verdict.    It  was  admitted  at  the  bar ; 
by  Mr.  Solicitor  Martin  that  both  combatants  \ 
were  at  the  instant  within  the  curtilage  of 
^ch,  fbr  the  testimony  never  put  that  In 
Issue.    But  the  modification  Is  muddy  and 
misleading.  There  was  no  public  road  in  the 
situation,    ^e  defendant  was  confessedly 
on  his  own  premises  and  within  the  curtilage. 


It  is  not  manifest  whether  the  court  by  flie 
word  "assailant"  meant  Glbbs  of  Lackey, 
nor  Is  it  plain  to  whom  the  court  referred, 
Glbbs  or  Lackey,  when  reference  was  made 
to  the  "owner  of  the  place."  Both  combatants 
were  charged  with  toeing  assailant,  and  each 
was  on  his  own  place.  The  modiflcfttlOD  ooi^t 
not  to  have  been  made. 

[6]  The  third  request  was  correct,  and 
ought  to  have  been  charged. 

The  court  did  not  either  allow  It  or  refaae 
it,  but  remarked,  as  before  stated: 

"I  think  I  have  covered  evarything." 

Counsel  for  the  defendant  pressed  the  re- 
quest more  than  once,  thus: 
"Mr.  Price:   It  Is  very  important,  if  the 

court  please. 

"The  Court:  I  have  told  the  Jury  if  he  has 
made  out  four  requirements  then  very  welL 

"Mr.  Price:  It  there  has  been  pivvions  diffl- 
culties  between  the  defendant  and  the  deceased, 
he  Is  not  deprived  of  self-defense. 

"The  Court:  If  he  has  complied  wiA  the  four 
requirements  laid  down,  tiien  he  has  made  out 
Ids  plea." 

But  the  four  points  which  the  court  bad 
charged,  and  charged  well,  did  not  at  all  lur 
elude  or  suggest  the  Issue  of  law  which  arose 
out  of  the  testimony  and  which  was  covered 
by  the  third  request.  After  charging  the 
four  points  minutely,  the  court  summarized 
them  thus: 

"You  must  be  without  fault  In  bringing  on 
the  difficulty,  yon  must  evade  the  difficulty  by 
retreating,  if  you  can  do  so  without  serious 
bodily  Injury  or  raidangeriag  your  own  life, 
you  must  t>elieve  that  you  are  In  danger  of  los- 
ing your  own  life,  and  that  danger  must  be 
either  real  or  apparent,  and  then  you  moat 
show  that  the  drcQmstances  wne  such  that  m 
man  possessed,  of  ordinary  reason  and  IntdU- 
gence  would  be  justified  In  reaching  that  con- 
clusion ;  those  are  the  four  points,  and  all 
must  be  made  out  by  the  preponderance  or 
greater  weight  of  the  testimony.  If  he  has  made 
out  these  four  conditions,  then  he  has  made 
out  Us  plea  of  seUtdefense,** 

[I]  The  court  therefore  never  charged  tiie 
Jury  whether  the  fact  of  a  prior  difficulty  be- 
twixt the  combatants  cut  ofT  one  of  them  to 
plead  self-defense,  and  that  was  the  material 
matter  requested  to  be  charged,  end  the  re- 
quest was  of  serious  import,  and  was  correct. 

The  judgment  Is  revrased,  and  a  new  trial 
is  ordered. 

GABT,  a  J.,  and  HYDBIGK,  WATTS,  and 
FRASBS,  JJ.,  oottcor. 
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SUBEB  T.  PABB  SHOAZ/3  FOWEB  CO. 
(No.  10382.) 


(Sapreme  Court  of  South  Garolina.   Feb.  23, 
1920.) 

1.  RcuASB  <)=:»56— Other  bki^eases  inaduts- 

SXBLK  OH  QinmiON  WHITHSB  PASTICTUUK 
EELEASB  WAS  OBTAIIIED  BT  FBAtJD. 
la  action  for  damages  from  overflow  of 
plaintiEPs  land  hj  erection  of  dam  by  defend- 
ant  power  company,  involving  qnestion  of 
wbether  plaintifCa  rdeam  to  defendant  was 
fraudulently  obtained,  testimony  as  to  other 
deeds  and  rdeases  of  other  owners  held  in- 
admieaible  tm  isaue  of  fraud,  being  rea  Inter 
alios  acta. 

2.  Fbaitd  4=s>S2— Much  unruin  axxowkd 
m  ADinaeioiT  of  kvidkiv ok. 

Where  fraud  la  diarged,  much  latitude  b 
allowed  In  the  adndssion  of  erldencct  bat  the 
limits  are  within  the  wise  dleeretion  of  the 
^rial  Judge. 

3.  TmjLViM,  agATDCT  or  «=3ll9a)— Fcnt^oaK 

or  BTAHTTKa. 

The  statute  of  fraud  reqntrea  certain  con- 
tracts to  be  in  writing  so  as  to  avoid  the  un- 
certaintT  of  parol  evidence,  and  to  avoid  eon- 
tests  and  litigation. 

4.  Faauds,  STATtrra  or  «=»119(2)— WBirrra 

DOHTBACI  rBAUDDUHTLT  OBTAINED  VOID. 

In  order  to  prevent  a  statute  intended  to 
prevent  band  from  bdi^  the  means  of  per- 
petrating fraud,  the  law  treats  as  nuUity  a 
written  contract  fraadulently  obtained. 

5.  Appeal  and  ebsob  «»970(1)  —  Loweb 
ootot'b  discbrzon  is  uktcinq  tibtzhont 
HOT  TO  BB  nnEKranui  with  unlus  abub- 
xo. 

Appellate  court  will  not  interfere  with  the 
exercise  of  discretion  by  trial  court  In  setting 
the  limits  of  the  testimony  on  issue  of  fraud, 
except  in  the  case  of  abuse  of  discretion. 

O.  BaroBiUTiON  or  ihstbuhbhts  ^^aSO-^Ax- 

TAOK  ON  OOnrSAOT  rOB  IBAVD  HAT  BB  IN- 
BTITUTBD  IB  OOUBT  OW  UW,  WHIU  AOTIOH 
TO  BBrOKH  OOHTBAOT  18  A  SOXT  XN  XQUXTT. 

An  atta<^  on  a  contract  for  fraud  and  an 
action  to  reform  a  contract  for  mutual  mistake 
axe  not  to  be  confused,  since  former  action 
mar  be  instituted  in  a  court  of  law,  iriiile  lat- 
ter action  is  a  suit  ia  equity. 

7.  BsroBHATxoB  or  raaratnKBnrs  4=92— Con - 

TRACT  CONTAIN  r»0  HONEST  lOSTAKB  TO  BB 
BBFOBUZD  BETOBB  HADE  THB  BASIS  Of  AN 
ACTION. 

If  there  is  an  honest  mistake  in  the  writing 
of  a  contract,  the  contract  must  fLrst  be  re- 
formed before  it  ts  the  basis  of  an  action. 

8.  BBLBAgE  (3=»50  —  BBKABKS  OT  OOUBT  IN 
BUUNQ    ON  OBJBCTIOn    TO  BVIOBROB  NOT 

FBEJUDICIAL. 
In  an  action  involving  duestion  of  whether 
a,  release  was  procured  by  fraud, .  where  the 
qoestioD  for  the  court  was  fraud,  and  not  ref- 
ormation, remarks  of  court,  in  excluding  cer- 
tain testimony,  as  to  proof  required  to  show 
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invalidity  of  release,  "held  not  to  have  preju- 
diced defendants  by  misleading  jury  into  think- 
ing that  mere  fraud  was  not  sufficient  to  in- 
validate release. 


9.  Tbiai,  «s»29(2)-^Beha3ikb  or  ooubt  in  bb- 

FUSINO  MOTION  lOB  NONSUIT  HELD  NOT  lU- 
PHOPEB  AS  OH  WBiaHT  OF  BVIDENOB. 
Remarks  of  court  In  refusing  motion  for 
nonsuit  that  conflict  in  evidence  on  certain 
issue  was  snfllcient  to  carry  case  to  jury 
held  not  improper  as  against  objection  that 
court,  in  making  such  remarks,  intimated  that 
it  considered  evldoice  on  other  Issues  not  meur 
tioned  Insufficient. 

10.  TbIAL  4=3194(11)— iNSTBUCnONB  HELD  NOT 
OBJEOTIONABLIl  AB  A  OHABQB  ON  THB  FACra 

In  action  involving  validity  of  release  claim- 
ed to  have  been  fraudulently  obtained,  instruc- 
tion as  to  duty  of  reading  instrument  present- 
ed for  one's  signature  Jield  not  objectionable  as 
a  charge  on  the  facts. 

U.  CONTBAGIS  4=a93^  —  PABTT  BSTOFPBD 
FBOU  BEPaDXATIBa  CONTBACX  IN  ABBENOB  Or 

rRATTD. 

The  law  estops  a  man  from  repudiating  the 
contract  which  he  haa  signed  in  the  absence  ot 
fraud,  notwithstanding  failure  to  read  contract 
before  signing  it 

12.  WaTEBS  AND  WATER  COUBSBS  ^>179(6)— 
INSTBT70TI0N  AUTHOBIZINO  BECOVBBT  OF 
DAMAGES   WHICH   WEBE   THE  "lUlfBDIATB" 

bI8UI;t  or  xnjubt  equitaixnt  to  insibdo- 

TIOH  AUTHOBIZINO  DAUAOBB  WHIOH  WXBB 
THB  "PBOZnfAlS"  BB8ULT. 

In  action  of  damages  from  overflow  caused 
by  erection  of  dam  by  defendant  instructioB 
thaXl  "pAaintUE  could  tmly  recovefl  damages 
which  were  the  immediate  result  of  tiie  build- 
ing of  the  dam"  held  not  misleading  In  use  of 
word  "immediate";  the  words  '%imediate" 
and  "proximate"  meaning  the  same  thing  (cit- 
ing Words  and  Phrasea,  Proximate  Cause). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  laune- 
diate;  Proximate.] 

EVaser,  J.,  dissenting  In  part 

Appeal  from  Common  Pleas  CJlrcult  Court 
of  Newberry  County ;  F.  B.  Q&tj,  JudgOu 

Actl4»  br  W.  H.  Sober  against  ttae  Parr 
Sboals  Power  Compai^.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Aflkmed. 

Wallace  &  Barron,  of  Union,  and  Mower 
&  Bynnm  and  Blease  &  Blease,  all  of  New- 
berry, for  appellant 

EUliott  &  Herbert,  ot  Ctrtumbla*  and  Bunt, 
Hunt  &  Hunter,  ot  Newbeny,  for  reapoad- 

FRASER,  J.  This  Is  an  actltm  for  dam- 
ages from  the  overflow  of  land  of  the  plain- 
tiff, caused  by  the  erection  of  a  dap)  by  the 
defendant  In  Broad  river.  The  couiplalnt 
alleged  injury  to  the  land  and  to  tbe  bealtb 
of  those  living  on  the  land.  Tbe  defendant 
I^eaded  a  deed  to  a  part  of  the  land  and  a 
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releaae  for  Injnry  to  be  Buffered  by  reason 
ct  the  erection  of  the  dam.  The  plaintiff 
claimed  that  the  release  was  not  Included  In 
the  contract  between  tbe  parties  and  was 
franduleutly  obtained.  There  are  16  excep- 
tions, bat  not  near  so  many  questions  In  the 
case. 

n-E]I.  It  seems  that  the  defendant  bad 
secured  a  number  of  releases  from  the  land- 
owners altmg  Broad  rlr^,  and  the  plaintiff 
had  sereral  of  these  landowners  as  witnesses 
to  testify  as  to  their  contracts  in  reference 
to  thdr  deeds  and  releases.  Upon  objection 
the  testimony  as  to  other  deeds  and  releases 
was  excluded.  This  exclusion  of  testimony 
Is  one  assignment  of  error.  The  testimony 
was  "res  Inter  alios  acta,"  and,  under  the 
gmeral  mle,  was  inadmissible.  It  is  true 
that,  where  fraud  Is  charged,  much  latitude 
is  allowed,  but  ttie  limits  are  within  the  wise 
discretion  of  the  trial  Judge.  No  abuse  of 
discretion  has  been  shown  here.  The  stat- 
ute of  frauds  requires  certain  contracts  to 
be  In  writing.  The  contracts  are  put  in  writ* 
ing  BO  as  to  avoid  the  uncertainty  of  parol 
evidence  and  avoid  contests  and  lltlgatlott. 
In  order  to  prevent  a  statute  Intended  to  pre- 
v^t  fraud  from  being  the  means  of  perpe- 
trating fraud,  the  law  treats  as  a  nullity  a 
written  contract  fraudulently  obtained. 
Fraud  aaaumes  innumerable  forms,  and  no 
general  rule  can  be  formed  to  fit  every  case, 
so  that  it  la  left  to  the  wise  discretion  of  the 
ooort  to  Bet  tbe  limits  <rf  the  testimony  and 
an  ^ipellate  court  will  not  interfere,  exc^t 
in  the  case  of  an  abuse  ttf  dlacretUHt— L 
manifest  error.  Thero  !■  no  manifest  error 
here^  and  Oils  aaedgnment  of  wror  cannot 
be  soBtained. 

II.  Isx  nding  on  ttw  exdnalon  of  tb»  above 
testimony,  bis  honor  said: 

"But  it  occurs  to  me  that  the  testimony  does 
not  prove  anything  if  you  get  It  in.  *  *  * 
Now,  he  can  <m]y  be  relieved  from  it  by  ahow^ 
fng  that  he  was  placed  in  sneh  a  sltnation  by 
either  weakness  of  mind,  intemperance,  old  age, 
or  osiog  the  list  that  Justice  Mclver  uses, 
lunacir.  idiocy,  drupkanness,  coverture,  and 
other  incaiMicitieB.  As  I  say,  the  rule  is:  Was 
he  placed  in  such  a  situation  that  he  could  not 
czerdBe  an  independent  mind?  Unless  that 
can  be  shown,  then  he  can't  be  relieved  from 
the  voluntary  act  of  signing  that  paper." 

[I-I]  There  seems  to  have  been  a  confa- 
sicmt  all  too  caamaon,  between  an  attack  on 
a  cwtract  for  fraud  and  an  action  to  reform 
a  contract  tar  mutual  mistake.  A  contract 
may  be  attacked  In  a  court  of  law  for  fraud. 
An  actl<m  to  reform  a  contract  for  mutual 
mistake  is  a  suit  in  equity.  If  there  is  an 
honest  mistake  In  the  writing  of  a  cmtract, 
then  tbe  c<mtract  must  first  be  reformed  be- 
fore it  is  the  basis  of  an  action.  It  is  mani- 
festly unfair  to  make  a  different  contract  In 
ttie  midat  of  the  trial  and  reqnire  him  (the 
dfiCendanI)  to  d^end  against  tbe  new  om* 


tract  When  his  honor  came  to  diai^  the 
Jury*  he  told  them  clearly,  time  and  again, 
that  it  made  no  difference  wtiat  ware  the 
terms  of  the  contract.  If  the  cmitract  was 
procured  fraud,  it  was  a  nullity  and  no 
defense  whatever.  The  question  before  the 
court  was  fraud,  and  not  refOTnmthXL  It  is 
not  prejudicial  «rror  to  make  the  contract  as 
binding  as  can  be,  provided  the  door  was 
left  open  for  the  questlcm  of  fraud,  and  that 
door  was  left.  In  tbe  charge,  wide  open  by 
oft-repeated  and  clear  statements.  This  ex- 
ertion Is  overruled. 

III.  The   appellant's   argumrat  contains 
the  following: 

remarks  of  his  htmor,  In  refusing  the 
motion  for  nonsuit,  that  a  nonsuit  would  not  be 
proper  whatever  view  he  might  take  of  the 
written  inetrumentH,  and  saying,  in  connection 
with  hla  refusal  of  motion  to  direct  a  vepdict, 
that  tliere  was  a  conflict  as  to  what  was 
tbe  height  of  the  dam  (tbe  release  calling  for 
a  dam  84  feet  high,  and  the  evidence  of  the 
plaintiff  showing  that  it  was  SS  feet  high),  and 
that,  taking  that  view  of  It,  he  would  refose 
the  motion  because  of  this  conflict,  it  pracUcal- 
Ij  amounted  to  say  that  the  evidence  as  to 
fraud  was  insufficient;  that  the  plaintiff  had 
voluntarily  signed  tbe  deed;  that  he  did  not 
fall  in  the  dass  of  an  Imbedle,  idiot,  or  mental- 
ly incapadtated ;  and  that,  If  it  were  not  for 
the  conflict  In  the  testimony  as  to  hel^t  o( 
dam,  he  would  grant  the  moUon." 

[I]  Hla  honor  did  not  Intimate  any  opln- 
l<m  on  tbe  qnestlon  of  frand  In  tbe  writing, 
but  Bald,  In  efltet,  that  there  was  oas  qnee- 
tloD  fkct,  to  wit,  the  hd^t  of  the  dam 
that  nnqaertlonably  .carriaa  tbe  case  to  the 
jury,  nils  exertion  la  overmled. 

[11,11]  IV.  It  Is  dalmed  ttiat  Us  honor 
CTred  in  chaiglng: 

"The  law  makes  it  tbe  duty  of  a  man  to 
exerdse  ordinary  prudence,  and  ordinary  pru- 
dence would  demand  of  any  man  to  read  an 
instrument  of  writing  that  la  presented  to  him 
for  signature.** 

It  is  claimed  by  appellant  that  this  is  a 
charge  on  the  Acts,  since  negligence  Is  a 
question  of  fact  tor  the  jury.  It  may  be 
that  his  htmor  was  unfortunate  in  the  use  of 
the  word  "negligence,"  but  that  Is  a  ques- 
tion of  word&  The  law  does  estop  a  man 
from  repudiating  the  contract  which  he  has 
signed  In  the  absence  of  fraud,  and  it  naakes 
no  difference  what  his  failure  to  read  his 
contract  may  be  called.  The  exceptloa  that 
raises  thla  question  Ls  overruled. 

T.  The  appellant  comblnee  his  seventh, 
eighth,  and  ninth  e»»ptiona.  TbB  sercnth 
exception  states  the  qoestloa  falrlj  and  is 
as  follows: 

"His  honor  further  erred  in  diargtag  the  Jury 
as  follows;  If  it  was  a  fair  transactioii,  tf 
everything  was  fair  about  it,  and  Mr.  Saber 
voluntarily  signed  It  without  being  overraled, 
then  he  la  bound  1^  the  recitals  In  that  luatm- 
mtBtt  and  It  Is  a  qnestifOi  «t^fact  for  you  to 
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determine,  not  ne*-^a  error  being,  ft  ia  re- 
•pectfnUy  mbmitted,  that  If  certain  mlarepre- 
Mutations  were  tapnestl?  made  by  the  agent  of 
the  defendant  company  in  procuring  this  deed 
or  release,  and  were  made  upon  the  baslB  of 
a  plat,  and  that  a  surrey  had  been  made,  and 
that  he  possessed  saperior  knowledge  to  the 
plaintiff,  who  relied  apon  his  superior  knowl- 
edge, and  was  misled  thereby,  even  though 
sodi  misrepresentations  were  honeatlir  made, 
the  anMr  advantage  thar^y  obtained  wotdd  in 
law  amount  to  a  tecbnieal  fraod,  anffleient  to 
■et  aalde  the  deed  and  rdean.** 

The  authority  dted  1^  appellant  tally 
meets  hia  (Ejection. 

In  the  case  of  Croaby  t.  Lend  Co^  96  S. 
a  70-72.  79  S.  B.  897,  886,  the  Sapreme 
Ooort  aa!d: 

"Was  there  frand?  There  was.  Bapalja  A 
LawEsnee  Law  Dictionaiy:  'Fraud  is  ased  In 
many  senses,  bnt  the  point  common  to  all  of 
them  la  pecuniary  advantage  gained  by  unfair 
meana."* 

This  Is  another  Instance  of  confusion  be- 
tween fraud  and  reformation. 

What  has  been  said  disposes  of  the  excep- 
tioaos  10  to  14,  Inclusive. 

yi.  Appelant  says  In  his  argument: 

•*We  submit  that  Us  honor  erred  when  he  In- 
atructed  the  Jury,  as  complaioed  of  in  this  ex- 
ception, that  the  plaintiff  could  only  recoTer 
damages  which  were  the  immediate  result  of 
the  building  of  the  dam." 

I  '^tnk  tills  »ceptUm  should  be  snetalned. 
The  Immediate  result  of  the  building  of  the 
dam  was  to  raise  the  vrater  at  the  dam.  The 
proximate  result  may  have  been  the  overflow 
of  land  a  mile  away.  The  defendant  is  lia- 
ble. If  liable  at  all,  for  the  proximate  result 
<a  raising  the  dam.  The  proximate  cause 
nut7  not  be  the  Immediate  cause,  and  the 
proximate  reenlt  may  not  be  the  Immediate 
result.  In  Ruling  Case  Law,  vol.  22,  at  page 
110,  we  find: 

•^The  definition  of  proximate  cause  and  prot- 
imate  reanlt  the  text-books  and  reporta  vary 
much  in  expression  and  sometimes  in  Idea. 
Perhaps  the  best  and  most  widely  quoted  defi- 
nition is  the  following:  The  proximate  cause 
of  an  injury  Is  the  cause  which,  in  natural 
and  continuous  sequence,  unbroken  by  any  effi- 
cient intervening  cause,  produces  the  injury 
and  without  which  the  result  would  not  hav« 
occurred.'* 

At  page  112: 

proximate  causa  Is  not  meant  the  last 

act  of  cause,  or  nearest  act  to  Injury." 

Many  definitions  are  glv^,  but  none  of 
them  confine  proximate  cause  and  proximate 
result  to  the  Immediate  cause  w  tba  imme- 
diate result 

The  majority  of  this  court  think  that  the 
^dgment  sfaoold  be  affirmed;  and  it  is  so 
4Mrdered. 


OABT,  O.  7.  (concnrrlng  and  dlasenttng). 
[12]  I  cmcar  In  the  opinion  of  Mr.  Justloe 
FRASER,  except  In  so  far  as  he  sustains  the 
fifteenth  exceptioo.  So  mncb  of  the  charge 
as  is  therein  quoted  was  really  too  foTwaUe 
to  the  plaintiff.  Furthermore  the  words 
"proximate"  and  "Immediate"  mean  the  same 
thing. 

H7DRIGK,  J.  (amcurrii^  and  dissenting. 
I  think  the  fifteenth  exception  diould  be 
overruled,  and  the  Judgmoit  should  be  af- 
firmed* Wbea  the  charge  Is  read  as  a  whole, 
it  Is  clear  tiiat  the  Jury  could  not  have  been 
mislead  tqr  the  deflnttiim  of  "pnadmate"  as 
"Immediate."  If,  indeed,  th«y  do  not  mesn 
the  same  tiling,  they  mean  very  nearly  tiie 
same  thii^  Stmie  of  the  best  dictl<marieB 
put  them  down  as  synonymous.  Some  coorti 
bold  they  are  synonymous;  others  contra. 
See  6  Words  &  Phrases,  S701;  82  Cye.  746. 
But  juries  pay  Uttle  attention  to  verbal  re- 
flnaueDts.  If  the  Jury  had  thoi^t  that) 
plaintiff  ought  to  recover,  they  would  not 
have  hesitated  to  find  for  him  on  the  ground 
that  the  dam  might  not  have  been  the  "Im- 
mediate" cause  of  the  Injury  complained  of. 

WATTS,  J.  I  concur  in  the  opinion  oC 
cnilet  Justice  herein. 

OAGB,  J.  I  vote  for  affirmance  and  con- 
cur in  what  the  Chief  Justice  and  Justice 
HYI>BIOK  have  said. 


JAKAB  T.  JAKAB. 


OU  S.  C.  2»S) 

(No.  loesa) 


(Supreme  Court  of  South  Oanllna.   Jan.  2^ 

1920.) 

1.  EviDENca  ^=>317(2)  —  Tbsthcomt  that 

PLAIKTXFT  WAS  INFOftUBD  DEFENDANT  HAD 
KILLED  FOBUEB  WIFEINADMIBSIBIXASHSUUI- 
SAT  nr  ACTION  roB  annuluent. 
In  an  action  for  annulment  of  plalntiS's 
marriage  to  defendant,  testimony  tliat  she  was 
infonned  that  d^endant  had  killed  a  former  wife 
held  inadmissible  as  hearsay. 

2.  Mabbiaoe  «=:>60(7)— EviDEncB  iir  action 

FOB  ANNULMENT  INSUmciENT  TO  SHOW 
ItABBIAOE  HAD  NOT  BEEN  CONSUMCATED. 

Where  plaintiff  seelting  to  annul  her  mar^ 
riage  for  want  of  consent,  testified  that  the 
marriage  was  never  OMununmated  by  cohabitar 
tion,  and  tiut  she  and  defendant  occupied  tba 
sane  room  some  days,  a  finding  that  the  mar- 
riage was  ttsver  consummated  was  not  wa^ 
ranted. 

8.  liAiftZAQB  «s»S8(D— AHinrunnn  Aixowgv 

OHLT  ON  XVOOr  Of  OBCIIT  TODCHXNS  nUnil- 
TIALS  OT  UlLAnOH. 

A  marriage  can  be  set  aaide  on  tiie  ground 
of  fraud  only  on  proof  of  deceit  toudiing  ma1> 
ten  constituting  tiie  essentials  c4  the  marriage 
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relation,  and  a  woman  cftnnot  procure  snoal- 
ment  of  a  nuirriage  because  of  the  falsity  of 
ftie  man's  repreeentatiooa  aa  to  his  character, 
Bodal  standing,  and  fortune. 

Watts  and  Oaxe,  33.,  dlseentiDs. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Richland  Comity;  Wm.  H.  Townsend, 
Judge. 

Action  b7  Marie  M.  Jakar  against  Isaac 
Jakar  to  set  aside  a  marriage.  From  a  Judg- 
ment doiylng  relief,  plaintiff  appeals.  Af- 
firmed. 

The  reiport  of  the  mastw  and  decree  ot  the 
Mai  Judge  an  aa  foUowa: 

Report  of  Master. 

Hill  cause  was  referred  to  me  by  order  of 
bis  honor  Thomas  Sease,  presidiag  judge,  dated 
January  13,  to  take  the  erldoice  upon 

aU  the  issues  herein  and  make  report  thereof 
with  my  findings  and  conclusions  of  law  and 
fact 

Hie  BumiDOiis  and  complaint  were  duly  served 
upon  the  defendant  on  the  13tb  da;  of  Decem- 
ber, 1918,  as  shown  by  proof  of  service  attached 
to  the  complaint,  and  the  defendant  gave  no 
notice  ot  appearance,  and  filed  no  plea  in  tbis 
cause. 

The  action  is  for  the  purpose  of  liaTing  de- 
darad  null  and  void,  on  tiie  ground  of  fraud 
and  deedt,  the  marriage  ottered  into  between 
the  plaintiff  and  defendant  at  Columbia,  S.  Oh 
on  the  25th  day  of  September,  1818.  I  took  the 
testimony  of  several  witnesses  offered  by  the 
plaintiff,  which  testimony  ia  herewith  reported, 
and  upon  this  testimony  I  make  the  following 
findings  and  ccmclusions,  to  wit: 

(1)  The  defendant,  Isaac  Jakar,  first  met  the 
plaintiff  a  short  time,  perhaps  a  week,  before  the 
marriage.  He  was  accompanied  in  his  first 
visits  and  several  of  his  visits  by  another  man 
who  he  introduced  as  CapL  Pullen,  though  he 
was  in  reality  a  lieutenant,  as  he  himself  seems 
to  have  corrected  the  error.  The  drfcintatit 
visited  the  plaintiff  first  at  the  place  where  aha 
was  employed  as  a  milliner  in  the  city  of  Col- 
umbia, and  then  saw  her  at  the  T.  W.  C.  A., 
where  she  was  making  her  home^  on  several  oo- 
casioos. 

(2)  The  defendant  represoited  himself  as  of 
Belgian  birth,  a  physician  who  hod  been  on 
insteuctor  in  a  medial  college  in  Brussels,  and 
stated  that  he  was  an  officer  with  some  20 
physicians  employed  under  him,  at  the  hoepital 
at  Camp  Jackson.  Be  also  represented  himself 
as  a  man  of  considerable  and  independent  means 
and  extensive  education. 

(8)  He  preseed  his  suit  with  much  ardor  and 
insisted  on  hastening  the  marriage  upon  the 
plea  that  the  government  would  make  him  an 
allowance  on  account  of  being  married  for  hb 
rooms  and  quarters  if  he  was  married,  and  it 
was  necessary  for  this  purpose  that  he  should 
be  married  before  the  26th  of  September  to 
get  his  application  for  apartments  for  officers 
into  Washbigton  by  the  let  of  the  month. 

(4)  These  statements  as  to  his  means,  as  to 
his  rank,  and  as  to  his  education  were  made 
in  the  presence  of  the  secretary  of  the  Y.  W. 
C.  A.,  and  of  Miss  Smith,  a  friend  of  t3u 


plaintiff,  and  In  the  presence  of  Dr.  Pullen,  who 
was  a  commanding  officer  in  the  United  States 
army,  in  the  medical  service.  He  also  stated 
that  he  spoke  ten  different  languages. 

(6)  The  name  of  the  plaintiff  before  her  mar- 
riage was  Marie  Corvette,  who  had  come  to 
this  country  from  Belgium  12  years  ago,  and 
the  home  of  her  parents  was  Bowesville,  in 
Orangeburg  county,  but  she  had  worked  for  nine 
seaacms  aa  a  milliner  with  Haltiwanger,  in  Cth 
lumbia,  and  was  at  this  time  working  there,  and 
waa  rooming  at  the  Y.  W.  C.  A. 

(6)  Through  his  representation  as  a  citiaen 
of  Belgium  he  seems  to  have  been  able  to  open 
a  way  of  communication  and  social  relations 
with  the  plaintiff. 

(7)  EKiring  his  courtship  he  seemed  to  have 
spent  his  money  freely  and  acted  ostensibly  as 
a  man  of  means,  entertaining  the  idaintiff  at  the 
liest  hotda  and  restaurants  in  the  city. 

{&)  He  furnished  the  usual  Jewelry,  to  wit;  a 
weeing  ring  and  a  dlamtrnd  ring,  whidiiatter, 
however,  plaintiff  says,  was  paste. 

^)  Boon  after  the  marriage,  he  succeeded  in 
borrowing  $50  from  the  plaintiff's  scanty  sup- 
ply, by  misrepresentation,  and  he  new  paid 
that  back.  He  also  borrowed  from  a  friend  of 
the  plaintiff  a  small  sum,  and  the  plaintiff  itaid 
that  bat^.  He  undertook  to  give  a  check  on 
a  Western  bank,  and  tiiat  bank  reported  he  had 
no  funds.  He  became  very  hanh  and  cruel 
almost  immediately  after  the  marriage,  and  It 
BOOH  developed  that  all  of  his  statements  about 
his  position,  his  wealth,  and  his  education,  and 
even  the  land  from  which  he  came,  were  m- 
tirely  false.  The  evidence  tends  to  show  that 
be  killed  a  former  wife.  He  brought  other  peo- 
ple into  his  wife's  bedroom  when  she  was  sick. 
He  visited  het  father's  home  in  Orangeburg 
count7,  and  tried  to  take  her  away  by  force, 
and  mode  an  assault  on  Im  father  witli  a  pisbd, 
and  acted  mwe  like  a  maniac  tlmn  a  human 
being. 

(10)  The  evidence  of  plaintiff,  and  this  Is  un- 
disputed, shows  that  the  marriage  was  never 
consummated  by  cohabitation. 

Conidusion:  In  my  opinion,  the  alleged  mar- 
riage was  procured  by  fraud,  misrepresentation, 
and  deceit,  and  waa  not  and  is  not  a  valid  con- 
tract, and  it  should  be  set  aaide  and  dedared 
null  and  -nAd* 

Decree  of  Circuit  Conrt 

This  case  comes  cm  to  be  heard  on  th«  master'a 
report  of  his  findings  of  fact  and  conclusions 
of  the  law. 

[1,2]  I  have  carefully  considered  the  report 
of  the  testimony,  and  concur  generally  in  the 
master's  findings,  except  his  findings  that  the 
evidence  tended  to  show  defendant  had  killed 
a  former  wife.  The  evidence  tending  to  ihow 
that  was  incompetent  hearsay,  and  cannot  be 
considered  in  court.  The  plaintiff's  testimony 
that  the  marriage  waa  never  conaummated  by 
cohabitation  ia  Inctmslatent  with  the  circum- 
stances, to  which  she  testifies,  that  she  and  de- 
fendant occupied  the  same  room  toe  several  days 
after  the  marriage,  and  fails  to  establish  to 
the  satisfaction  of  the  court  the  jurisdictional 
fact  that  the  marriage  was  never  consummated 
by  cohabitation.  Davis  v.  Whldodc.  90  S.  O 
242,  7a  S.  E.  171,  Ann.  Cas.  1018D,  638; 
Civil  Code,  S  3763. 

[8]  Bat;  if  I  should  be  In  enor  in  flndiBg  tliat 
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the  eridenee  falls  to  establish  the  fact  "that 
the  morriage  contract  was  not  consummated  by 
the  cohabitation  of  the  parties  thereto,"  I  am 
still  of  the  opinion  that  tiie  complaint  should  be 
dismissed.  The  cootract,  from  its  pecniiar 
nature  and  on  ireneral  grounds  of  public  policy, 
the  law  regards  as  especially  sacred  and  invio- 
lable. It  cannot  be  voided  or  set  aside  on  the 
ground  of  fraud,  except  on  the  moet  plenary  and 
satbfactory  proof  of  deceit  and  imposition, 
touching  matters  whidi  constitute  the  esaentialB 
of  the  marriage  rehition.  Reyiuilds  t.  B^rnolds, 
SB  Haas.  (S  Allen)  606;  Foas  v.  Fo«s>  94  Mass. 
(12  Allen)  2»;  Boebs  t.  Hanger,  6»  N.  3.  Sq. 
10,  GO  Atl  901.  "False  representatiOD  of  a 
party  as  to  his  diaracter,  social  standing  or 
fortune  do  not  constitute  such  fraud  on  the 
opposite  party  aa  to  ayoid  a  marriage  induced 
thereby,"  even  though  be  conceal  the  fact  that 
be  has  serred  a  term  In  the  p^tentiary.  Wier 
T.  StiU,  81  Iowa,  lOT;  Fkk  t.  Fial^  6  App. 
Div.  4S2;  WilUaiuon  T.  WUUamson,  84  App. 
D.  a  686,  80  L.  B.  A.  (N.  S.)  301.  and  note. 
"He  frauduleot  representations  for  which  a 
marriage  may  be  annulled  must  be  of  something 
essential  to  the  marriage  relation — of  something 
making  impossible  the  performance  of  the  duties 
and  obligations  of  that  relatiou  or  r«idmng 
its  assumption  and  continuance  dangerous  to 
health  or  life."  Liyon  v.  Lyon,  280  111.  371, 
82N.  B.8C2.18I<.B.A.(N.  S.)  996,12  Ann. 
Caa.  26,  27.  The  niisnvreaentationB  made  by 
the  defendant  in  the  case  at  bar  were  not  of 
such  a  character  as  would  afford  grounds  for  the 
annulment  of  the  marriag& 

It  is  therefore  ordered  and  adjn^ed  that  the 
condusions  of  the  master  be  reversed,  and  the 
complaint  H<mt«pfj. 

W.  W.  Hawei;  of  Golnmbla.  for  appellant 

WATTS,  J.  TUB  action  wu  for  the  pnr- 
pose  of  haylns  set  udde  as  null  and  void 
for  want  ffiC  consent  a  marriage  entered  into 
between  Uie  plalntlfl  and  defendant  on  Sep- 
tember 26, 1D18.  0^  defendant  was  serred 
with  sammons  and  complaint  on  Deconber 
IS,  1918.  and  failed  to  serre  notice  of  ap- 
pearance, answer  or  demur. 

The  case  was  referred  to  A.  D.  McFadden. 
Esq.,  on  January  13,  1919,  by  his  honor 
Judge  Sense  to  hear  and  determine  all  issues 
of  law  and  fact,  and  r^rt  the  same  to  the 
conrt  He  filed  his  report  March  14,  1919, 
recommoidlng  that  the  marriage  be  set  aside. 
His  honor  Judge  Townsend  by  a  decree  made 
May  21,  1919,  reversed  the  report  of  the 
master,  and  dismissed  the  complaint  For  a 
proper  understanding  of  the  case,  both  the  re- 
pwt  of  the  master  and  decree  of  Judge 
Townsend  should  be  reported  in  the  case. 
From  the  decree  of  Judge  Townsend  plaintiff 
appeals,  and  by  three  exceptions  Imputes 
error. 

Judge  Townsend  by  his  decree  concurs  gen- 
erally in  the  master's  findings,  except  as  to 
bis  findings  that  tiie  evidence  tended  to  show 
that  the  defendant  had  killed  a  former  wife. 
This  evidence  he  holds  to  be  Incompetent 
and  hearsay,  and  cannot  be  considered  In 
court  Tbsn  is  no  doubt  It  is  incompetent, 


but  in  Justice  to  the  master  the  defendant 
made  default  and  failed  to  appear,  and  did 
not  object  to  the  evidence,  and  frequently  in- 
competent evidence  becomes  competent,  when 
admitted  without  objection,  aud  the  whole 
evldmee  In  the  case  portrayed  the  defendant 
as  such  an  adventurer  and  scoundrel  that 
the  master  considered  this  statement,  and  no 
doubt  thought  the  defendant  was  capable  of 
doing  this  very  thing. 

His  honor  foimd  that  the  master  was  in 
error  in  finding  that  the  marriage  was  never 
consummated  by  ct^abltatlon  that  that  find- 
ing is  inconsistent  with  the  drcumstances.  to 
which  she  testifies,  that  she  and  the  d^oid* 
ant  occupied  the  same  room  several  days  aft- 
er the  marriage,  and  fftils  to  establish  to  the 
satlsfactitKi  of  the  court  the  Jurisdictional 
fact  that  the  marriage  was  never  consum- 
mated by  cf^bltatlon.  His  honor  puts  his 
opinion  from  the  drcumstances  against  the 
sworn,  nnimpeached  evidence  of  Oie  plaintiff 
that  there  was  no  cohabitation. 

Here  is  a  plain,  simple,  foreign  girl,  a  mil- 
liner In  the  dty  of  Columbia,  away  from  her 
parents  some  distance  (they  live  at  Bowes- 
vllle,  B.  O.)  who  is  takai  In  by  an  advraturer 
and  heartless  scoundrel.  She  swears  most 
positively  that  there  was  no  cohabitation  be- 
twem  them  after  marriage;  explains  that 
the  Inflnenza  was  prevailing  at  that  time; 
that  the  defendant  was  detained  at 'Camp 
J&dkeon ;  that  she  took  the  disease  and  was 
omfined  to  her  room;  that  the  defendant 
was  raraged  at  her  being  alck.  If  she  need- 
ed drcumstances  to  back  up  h^  testlmmy, 
we  have  here  a  strong  drcumstanoe  that  the 
dtfendant  was  angry  on  account  of  her  sick- 
ness, t>ecan8e  it  foiled  him  and  baffled  him 
in  his  purpose  to  cohabit  with  her. 

On  the  question  of  oohabitatlon  Uie  decree 
ot  flie  circuit  court  is  wludly  wtOiout  evi- 
dence to  suroort  It  Her  positlTe  evldenct^ 
nninqieached,  supports  her  evidence,  snroort- 
ed'by  all  the  drcumstances  in  the  case^  his 
detention  at  Oamp  Jadcsm  during  the  four 
days  she  had  13ie  xooii,  her  sidcness,  and  by 
reason  of  whldi  his  ledierona  derirea  were 
foiled,  and  on  this  the  finding  of  his  honor  is 
reversed. 

As  to  the.  oflw  ruling  of  his  htmor,  and 
tha  reasons  given  and  anthorttles  quoted 
whldi  actuated  him  to  reverse  the  findings  of 
the  master  and  In  disnrisidng  the  complaint, 
a  mudi  .more  serious  question  is  presented. 

HiIb  state  will  not  tolerate  divorces,  and 
the  contract  of  marriage  Is  held  very  sacred, 
and  the  annulling  of  the  same  craitrary  to 
public  policy.  Every  case  must  be  Judged  by 
the  particular  facts  of  the  case.  No  one  will 
question,  after  hearing  the  evidence,  that  the 
plaintiff  was  credulous  to  the  extent  of  be- 
ing almost  simple;  that  she  was  badly  im- 
posed upon  by  a  villain  lyt  the  deepest  dye, 
an  accomplished  liar,  "who  did  not  think  the 
truth,  mn<3k  less  iveiak  IV' ;  one  who  roMied 
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her  and  lier  Mend  by  borrowing  nuraey,  with 
no  Intoit  to  pay  it,  giving  bc^us  checks,  with 
no  fundR  to  pay  the  same.  In  violation  of  the 
criminal  laws  of  the  state;  one  who  is  be- 
smirched with  the  aecDsatlcm  of  dealing  foul- 
ly irtth  his  former  wife.  Under  all  the  fticts 
of  the  case,  and  the  gross  fraud  pwpetrated 
on  the  idalntlfl  by  fbe  defradant,  there  be* 
Ing  not  the  slightest  soapidon  of  coUnslon 
In  this  proceeding  betweoi  the  parties  the 
absence  of  divorce  laws  in  this  states  I  think 
the  Judgment  of  the  drenlt  eonrt  cOunild  be 
reversed,  and  Oie  marriage  declared  not  to 
be  a  valid  cmtract,  and  la  set  aside  and  de- 
dared  to  be  null  and  vidd.  But  a  majority 
of  the  court  think  dlffer»t,  and  the  Jodgment 
of  title  circuit  court  is  afOrmed. 

OAOE.  X  I  concur  in  the  opinion  of  lb. 
Justice  WATTS. 

BYDBIOK,  J.  I  ooncnr  in  ttte  oghdiao  of 
tlie  drcult  court 

GABT,  G.  J.  I  dissent  [from  the  oplnloa 
of  WATTS,  J.],  for  the  reasons  stated  in  the 
decree  of  his  honor  the  circuit  Judge. 

FBASBS,  J.  I  cannot  concur  wltti  Hr. 
Jurtlce  WATTS.  I  think  the  statement  that 
he  cmstrues  to  be  a  statement  of  fact  is  not 
a'  statement  of  laet,  but  a  conclusion  of  law. 
Ordinarily  the  word  "cohabit"  means  living 
together  as  man  and  wife.  Under  our  stat- 
ute, I  think  a  single  act  is  enough  to  shut 
the  door  to  an  annulment  of  marriage.  The 
testlmouy  does  not  satisfy  me  that  the  plains 
tiers  cause  is  within  the  statute.  This  Is  a 
hard  case,  but  the  Integrity  of  our  marriage 
law  Is  at  stake,  and  I  think  it  better  that 
an  indlTldual  should  suffer  than  that  the 
law  Itself  should  be  annulled. 


(150  Oa.  2?)  ' 

OITT  OF  BLAKELT  t.  HH/TON  et  aL 
(No.  1397.) 

(Supreme  Court  of  Georgia.    Feb.  24,  ISSO.) 

(SvUabu9  by  1h«  Court.) 

1.  TazATioir  ^s»271— PBaaoNALTT  nr  unds 
OF  xzEonroBS  ob  in  possbssion  or  heiu 

Oa  LEGATEE  IS  TAXABLE  AT  DOUICILK;  PBB- 
SONALTT  IN  BAMOS  OV  TBUBTEB  UHnSB  WILL 
oa  OTHKBWnS  18  TAXABLE  AT  FLACE  OP  HIS 

Douonx. 

The  personal  property  of  a  deceased  per- 
son In  the  hands  of  his  executors  during  the 
settlement  of  the  estate  is  taxable  at  the  place 
of  the  domicile  of  the  decedent,  if  a  resident 
of  the  Stat*.  When  it  comes  into  possession 
of  the  heir  or  legatee  it  Is  taxaUe  to  the  heir 
or  legatee  at  the  place  of  hia  domicile.  When 
it  goes  into  the  hands  of  a  trustee,  under  a  will 
or  otherwise,  it  must  be  taxed  to  the  trustee 
at  the  place  of  his  domldl*. 


(AHiHonal  BylUlma  hv  imtortaX  Staff.) 

2.  Taxation  «»26— Lcoiblaxubb  has  fow- 
eb  to  tax  fbb80ns  dowoiled  ob  fbopebtr 

SITUATED  Ur  STATE. 

The  Legislature,  subject  to  eons^tutlonal 
limitations,  has  full  power  to  assess  taxes 
against  persons  domiciled  or  property  situated 
within  the  state. 

Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrill,  Judge. 

Action  by  Sarah  Hilton  and  others,  execu- 
trix and  executors  of  E.  Hilton,  deceased, 
against  the  City  of  Blak^y,  to  enjoin  the 
collection  <Hr  a  tax.  General  and  special  de- 
mnrrers  to  petition  overruled,  and  the  d^ 
fendant  excepts  and  brings  error.  AfDrmed. 

Usa.  Sarah  Hilttm,  J.  8.  Sherman,  and  H. 
B.  Hl^tower,  as  executom  of  the  estate  of 
El.  Hilton,  sought  to  enjt^  the  coUectton  of  a 
tax  11.  ftu  for  $8,000,  r^resentlng  the  taxes 
assessed  by  the  mnuldpal  authorities  of  tba 
dty  of  Blakely,  a  munldpal  corporatl<m  in 
the  county  of  Early,  against  tlie  executors  as 
such,  for  the  year  IftlT,  Qp<m  cwtaln  cotton, 
money,  and  notes  of  0ie  eatato  of  B.  Hilton. 
Hie  petition  alleged  that  ttw  situs  the  oot- 
txm,  money,  and  notes  for  taxation  was  out- 
side cf  the  corporate  limits  ol  the  dty,  be- 
cause: 0)  E.  Hilton,  at  flie  time  of  his  death, 
was  domiciled  in  the  county  of  Early  outside 
of  the  dty  llmitB;  0!)  only  me  of  the  three 
executors  was  a  realist  of  the  dty,  two  of 
them  residing  beyond  the  corporate  limits  of 
the  dty  and  In  the  county  of  Early ;  (3)  only 
two  ot  the  eight  beneficiaries  under  the  will 
of  E.  HUton  were  residents  of  the  dty;  (4) 
the  property  sought  to  be  taxed  was  not  used 
in  connection  with  any  business  enterprise 
by  the  executors  wItMu  the  limits  of  the  city 
(the  cotton  was  stored  In  a  warehouse  within 
\  the  dty  for  the  purpose  of  sale;  the  money 
was  on  deposit  with  and  the  notes  were  In 
the  custody  of  a  bank  within  the  dty  for  the 
purpose  of  safe-keeping  only) ;  (5)  the  princi- 
pal business  of  the  decedent — farming — had 
since  his  death  been  carried  on  by  his  execu- 
tors beyond  the  corporate  limits  of  the  dty, 
the  executors  maintaining  an  office  and  an 
agent  of  the  estate,  who  had  general  charge 
of  the  personal  property  used  In  and  upon 
the  farms  of  the  decedent,  and  who  collected 
the  accounts  and  paid  the  bills  of  the  estate, 
"aU  beyond  the  limite  of  the  dty  of  Blakely." 
To  the  petltlcm  the  dty  flled  a  demurrer,  both 
general  and  spedaL  The  demurrer  was  over- 
ruled, and  the  dty  excepted.  The  pertinent 
allegations  of  the  petition  will  appear  from 
the  opinion.  In  connection  with  the  general 
discussion  of  the  question. 

Glessner  A  Collins,  of  Blakely,  for  plaintiff 
in  error. 

Pottle  &  Hofmayer,  of  Albany,  for  defmd- 
ants  in  raror. 
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GEOBaB,  J.  (after  stating  the  (acta  as 
above).  Section  16  of  the  charter  of  the  dty 
Qf  Blakely  confers  npon  the  city  the  power  to 
"pat  an  ad  Talorem  tax,  not  exceeding  the 
coDStltatioaal  rate,  on  all  property  in  said 
dty.*'    The  charter  further  provides  that — 

"The  taxing  power  of  said  city  shall  be  as 
general,  fall  and  complete  as  that  of  the  state 
ItieU."   Acta  1900;  pp.  219,  2M. 

No  statute  in  this  state,  and  no  provUdon 
la  the  charter  of  the  city  of  Blakely,  In  terms 
or  by  necessary  construction,  fixes  the  situs 
for  taxation  of  the  personal  estate  of  a  de- 
ceased person  while  in  course  of  administra- 
tion. Generally  the  rule  la  prescribed  by 
statute.  Sometimea  It  is  taxable  to  the  heir 
or  legatee  at  his  domicile ;  sometimes  to  the 
estate  as  such,  or  to  the  personal  representa- 
tive, at  its  actual  situs,  If  the  deceased  was  a 
nonresident ;  sometimes  to  the  personal  rep- 
resentative in  bis  capacity  as  such  at  his 
domicile;  and  sometimes  to  the  personal  rep- 
resentative at  the  place  of  bis  appolntmoit 
(nsnalty  where  the  deceased  resided),  or  at 
Qie  place  of  the  last  domicile  of  the  deceased. 
If  a  resident.  See  1  Ckioley  on  Taxation  (3d 
Ed.)  664:  Gray's  Umitations  of  Taxing  Pow- 
er, J  109;  1  Deety  op  Taxation,  8  68;  Bur- 
roughs on  Law  of  Taxation,  $  98;  37  Cyc. 
95S;  notes  in  L  R.  A.  1915G,  903,  949.  In 
the  absence  of  statutory  rule  in  this  state, 
or  of  any  deddon  by  this  court  on  the  ques- 
tion, resort  will  be  bad  to  the  dectsions  of 
other  courts  In  stmllar  cases  for  a  Just  and 
proper  rule. 

11,1}  The  rule  that  such  property  is  taxa- 
ble to  the  heir  or  l^tee  at  his  domicile  is 
impracticable.  TTutll  settlement  of  the  estate 
it  cannot  be  certainly  known  what  personal- 
ty, if  any  at  all,  the  heir  or  legatee  will  re- 
ceive.  The  case  of  Central  of  Georgia  Rail- 
way Co,  V.  Wright,  124  Ga.  630,  83  S.  BL  207, 
In  which  it  was  ruled  that— 

The  "substantial,  benefldal  ownership  of  the 
stock  Tstock  in  an  Alabama  corpOTation  owned 
by  the  plaintiff  in  error  in  that  case,  and  pledg- 
ed to  a  New  York  trust  company  (or  the  pur- 
pose of  securing  an  issue  of  bonds  and  in  the 
actual  possession  of  the  trust  company  in  the 
dty  of  New  York]  being  In  the  Central  of 
Georgia  Bailway  Company,  that  company  is  lia- 
ble to  be  taxed  thereon  In  Georgia" 

— does  not  reqnlrsi  the  adoptloD  of  llie  rule. 
We  also  eliminate  Qie  rule  that  such  proper- 
ty  should  be  taxed  at  Its  actual  situs,  for  the 
reason  that  the  deceased  In  tbe  present  case 
was  a  resident  of  the  state.  Hiat  the  Legls- 
latare,  sohject  to  ctmstttotlonal  limitations, 
has  fan  power  to  assess  taxes  against  per- 
sons domidled  or  pmgaty  situated  wltliin 
Oie  state  Is  not  donbted.  Upon,  the  just  prin* 
tilple  Out  protection  and  taxation  are  cor^ 
r^ttve,  the  stats  has  ample  power  to  tax 
the  estates  of  nonresldentB,  llvlns  or  dead, 
actoally  located  within  the  state;  bat  that 


question  is  not  here  involved.  The  petition 
in  this  case  alleges  that  the  personal^  of  E. 
Hilton — choses  in  action  and  certain  farm 
products — was  not  engaged  in  any  business 
enterprise  within  the  dty.  Hence  we  do  not 
deal  with  the  power  of  the  state  to  tax  per- 
sonal property  which  has  acquired  a  business 
situs  In  a  state  or  district  other  than  the 
state  or  district  of  the  owner's  residence. 
See  atde  review  of  the  decisions  of  the  Su- 
preme Court  of  the  United  States  upon  this 
question  In  15  Columhia  Law  Review,  377. 

A  Just  and  proper  rule  in  cases  of  this 
character,  as  we  think,  is  found  In  Oomwall 
V.  Todd  0871)  88  Conn.  44S»  where  it  was 
ruled: 

"The  personal  property  of  a  deceased  person, 
during  the  settlement  of  the  estate,  is  taxable 
in  the  place  of  domicile  of  the  deceased.  When 
it  comes  into  the  possession  of  the  heir  or  leg- 
atee It  must  be  taxed  in  the  place  where  the 
belr  or  legatee  resides.  When  it  goes  into  the 
hands  of  a  trustee,  under  the  will  or  otherwise, 
it  most  be  taxed  where  the  trustee  or  cestui 
que  trust  resides,  as  the  case  may  be." 

It  there  appeared  that  Thomas  D.  Moss,  at 
the  time  of  his  death,  resided  in  the  FlfUi 
school  district  in  the  town  of  Cheshire,  where 
his  widow  still  lived  and  where  his  real  es- 
tate was  situated.  His  executor  lived  in  the 
First  school  district  The  rifth  district  lev- 
led  a  tax  against  the  estate  of  the  decedent, 
Including  among  other  property,  money  at 
interest.  The  executor  filed  a  petition  In 
equity  to  restrain  the  collector  from  collect- 
ing a  tax  on  the  money  at  Interest  By  the 
Connecticut  statute  It  was  provided  that  per* 
sonal  property  .In  the  hands  of  a  trustee 
should  be  listed  in  Uie  town  In  whldi  such 
trustee  resides.  In  analogy  to  that  iitata'te. 
It  was  tlie  contention  of  the  executor  that  the 
money  at  Interest  could  only  be  taxed  £or 
district  paiposes  In  the  district  wbitre  be  re- 
sided. Carpenter,  J.,  delivering  the  opinion 
of  the  court,  said; 

"That  an  executor  or  an  administrator,  dur- 
ing the  settlement  of  the  estate  and  before  final 
distribution,  is  io  some  sense  a  trustee,  cannot 
be  denied;  but  we  do  not  think  he  is  such  a 
trustee  as  this  statute  contemplates.  *  •  • 
Executors  and  administrators  are  officers  of 
the  law.  Ordinarily  they  have  no  interest  in 
the  property  held  by  them  as  such.  The  legal 
title  vests  in  them  merely  to  enable  them  to 
collect,  care  for,  and  dispose  of  the  property, 
(or  the  payment  of  debts  and  for  distribution 
among  heirs  or  legatees.  It  is  (or  a  specific 
purpose  and  for  a  Umlted  time,  usually  a  year, 
more  or  less.  But  when  a  partgr  ia  made  a 
trustee  by  deed  or  will  for  1^  use  of  another, 
or  (or  some  charitable  purpose,  the  property 
vests  in  him  usually  (or  a  IKetime  or  longer. 
In  respect  to  such  trusts,  there  Is  a  reason  (or 
dedaring  the  sense  o(  the  Legislature  as  to  the 
place  where  the  trust  property  shall  be  taxed ; 
but  we  see  no  occasion  (or  requiring  the  per- 
sona) property  of  a  deceased  person,  during  the 
settlement  of  l^e  estate,  to  follow  the  same 
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rule.  •  •  •  Who,  for  the  parpoaet  of  tax- 
ation. Is  to  be  regarded  as  the  owner  of  thii 
property?  We  think  we  may  with  propriety 
say  that  it  belonea  to  the  estate.  It  does  not 
belong  to  the  executor,  except  in  a  limited 
■ense,  aa  we  hare  already  seen.  It  doea  not  be- 
long to  th«  heir  before  distribution;  and  or- 
dinarily the  legatee  baa  no  claim  until  the  debts 
are  paid.  *  *  *  So  fiir  as  property  li  con- 
cemed,  and  for  the  purposes  of  collecting  and 
paying  debts  and  doing  joatice  by  others,  the 
acts  and  doings  of  a  deceased  person  while  In 
life  still  continue  to  affect  the  living.  In  a 
certain  legal  seose,  therefore,  and  for  certain 
purposes,  he  still  Uvea,  and  will  continue  to  live 
until  those  purposea  are  fully  accomplished. 
Ai  he  In  incapable  of  actii^  for  himaell^  th« 
execntor  or  administrator  representa  him.  The 
law  requires  this  property,  while  in  a  transition 
state  from  the  dead  to  the  living,  to  bear  its 
proportion  of  the  public  burdens.  For  the  pur- 
poses of  taxation,  therefore,  it  must  have  a 
sitns.  Nona  can  be  more  appropriate  than 
the  place  when  the  deceased  lind  and  died." 

The  case  from  which  we  have  quoted  at 
length  does  not  stand  alone.  In  the  case  of 
City  and  County  of  San  Frandsco  t.  Lux 
(1884)  64  OaL  481,  2  Pac.  253,  the  Su- 
preme Court  of  Callfomta,  after  reviewing 
prior  decisions  In  that  state  to  the  effect  that 
the  situs  of  iiersonal  property,  especially  of 
intangibles,  fbllows  ttie  person  of  the  owner, 
concluded  that — 

"The  sitns  of  the  property,  for  taxation  pnr- 
poses,  does  not  change  upon  the  death  of  the 
owner.  The  personal  propertgr  of  decedents  is 
taxed  at  the  former  domldle  of  the  decedent." 

^e  property  involved  was  money  on  de- 
posit with  a  bank,  and  Uie  question  was  Its 
taxable  situs  while  In  the  hands  of  Oie  per- 
B<HiiQ  rqtresentatlve  of  tlie  estate  fbr  the 
purpoaes  of  administration.  In  the  case  of 
Ulllsaps  T.  City  of  Jackson  a901)  78  Miss. 
B87,  80  South.  756,  the  Supreme  Oonrt  of 
Mississippi  held  that — 

"Stocks  and  bonds  of  a  testator  in  the  hands 
of  executors  during  administration  should  be 
assessed  for  municipal  taxes  at  the  domicile  of 
the  testator,  and  not  at  the  re^ectire  domi- 
dles  of  the  execntors" 

— while  conceding  that  such  stocks  and 
bonds,  In  the  hands  of  executors  as  trustees, 
after  the  termination  of  their  duties  as  exec- 
utors, should  be  assessed  for  municipal  taxes 
at  the  respective  domiciles  of  executors.  To 
the  same  effect  see,  also,  State  v.  Beardsley 
(1919  Fla.)  82  South.  T9i.  The  foregoing  cas- 
es were  not  controlled  by  statutes.  The  Su- 
preme Court  of  Appeals  of  Virginia,  In  the 
absence  of  statute,  in  the  case  of  City  of 
Stauntcm  v.  Stout's  Executors  (1889)  86  Ya. 
821,  10  a  E.  5.  held  that— 

"Bonds  belonging  to  the  estate  of  a  decedent 
are  taxable  at  his  last  domidle,  without  re- 
gard to  the  residence  of  his  executors." 


In  the  later  case  of  Commonwealth  v.  Wil- 
liams' Executors  (1904)  102  Va.  778,  47  S.  E. 
867,  the  same  court  held  that  debts  due  the 
deceased  were  taxable  at  the  domicile  of  the 
executor,  but  the  court  seemed  to  ctmslder 
the  domicile  of  the  executor  to  be  In  the  place 
of  his  appointment  (the  place  where  the  de- 
ceased last  dwelt).  In  the  case  of  Stephens 
v.  Mayor  of  Booneville  (1864)  34  Mo.  323,  It 
was  ruled  that  the  personalty  of  a  deceased 
"is  taxable  in  the  domicile  In  whl<di  he  re- 
sided at  the  time  of  his  death,  and  not  la 
that  of  his  personal  representatlva"  That 
decision  does  not  refer  to  any  statute ;  but 
In  the  later  case  of  Taylor  t.  St.  Lonls  Coun- 
ty Court,  47  Mo.  684,  003,  It  was  said  Outt— 

"The  statutory  provision  would  be  sufficient 
to  justify  tlie  condnsion  in  the  case  cited,  with- 
out dainung  the  proposition  to  be  a  general 
one." 

In  the  following  oases,  though  they  turn 
on  statutes,  tha  rule  Is  recognised:  Hardy  v. 
Yarmoua  (186^  6  Allen  (Mass.)  277;  Avery 
V.  De  Witt  (1888)  72  Mtcb.  25,  40  N.  W.  38; 
Commonwealth  t.  Oamden  (1911)  142  Ky. 
365,  184  a  W.  014.  Bnrroufl^,  In  his  work 
on  Taxation,  224,  states  the  role  u  follows: 

"The  personal  property  of  decedents  is  tax- 
ed at  the  domicile  of  the  decedent  to  the  person 
having  the  legal  title,  and  not  In  the  name  of 
the  deceased  person;  during  the  settlement  of 
the  estate  it  must  have  a  situs  somewhere,  and 
none  so  appropriate  as  where  the  decedent  liv- 
•ed." 

In  1  Desty  on  Taxation,  332,  S  68,  the  role 
Is  stated  as  follows: 

'^e  personal  estate  oi  a  testator  aeoMnpa- 
nles  him  wherever  he  may  radde  and  become 
domidled  with  it,  according  to  the  law  of  hia 
residence.  Hie  situs  is  at  the  domldle  of  de- 
cedent during  settlement  of  the  estate,  and 
muat  be  assessed  to  the  one  having  the  l^al 
title." 

In  Gray's  Limitations  of  Taxing  Power,  86, 
S  109,  It  is  said  that  the  weight  of  authority 
Is  in  favor  of  the  proposition  that  personal 
property  In  the  hands  of  an  executor  is  taxa- 
ble by  the  state  out  of  whose  courts  the  of- 
flcer's  authority  issues.  ^The  general  rule  In 
this  state  is  that  the  ordinary  of  the  county 
of  the  residence  of  the  deceased  has  exclusive 
Jurisdiction  to  appoint  his  personal  repre- 
sentative. See  CivU  Code.  |S  3863,  3969,  4792, 
4793.)  The  rule  announced  In  Cornwall  v. 
Todd,  which  we  have  ai^roved,  would  ap- 
pear to  be  fair  and  convenient ;  fair  to  the 
estate  and  the  taxing  district ;  convenient  to 
the  executors  and  the  texing  antborities. 

So  long  as  Mr.  Hilton  continued  to  live,  It 
Is  not  pretended  that  his  personal  estate  was 
subject  to  taxation  by  the  dty.  If  the  three 
executors  of  his  will  lived  in  the  county,  be- 
yond the  corporate  limits  of  the  dty.  It  Is  not 
pretended  that  any  part  ot  the  notes  or  man- 
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ey  on  deposit  could  be  tared  by  the  city.  If, 
therefore,  the  taxable  credits  and  cotton  he- 
longing  to  his  estate  are  subject  to  taxation 
by  the  city,  It  is  so  because  one  of  his  execu- 
tors happens  to  be  a  resident  of  the  city.  If 
this  theory  be  correct,  then  the  power  of  the 
city  to  Impose  the  tax  depends  entirely  upon 
the  residence  of  the  person  who  may  be  ap- 
pointed to  take  charge  of  and  administer  the 
estate.  And  one  who  resided  all  his  life  with- 
in a  municipality  might,  by  appointing  as  his 
executor  a  nonresident  of  the  city,  exempt  his 
personal  estate,  while  in  process  of  adminis- 
tration, from  taxation  by  the  city.  In  no 
Just  or  proper  sense  can  it  be  said  that  the 
personalty  assessed  by  the  dty  in  this  case 
constitutea  any  part  of  the  taxable  wealth  ot 
the  city. 

We  have  not  overlooked  the  general  statu- 
tory role  for  the  return  of  personal  property, 
aa  provided  in  the  Clrll  Code,  i  1076.  The 
altos  of  personal  property  for  the  purposes  of 
taxation,  with  certain  exceptions  not  materi- 
al here.  Is,  under  our  law,  at  the  domicile  of 
the  owner,  if  a  resident  of  this  state.  See 
City  Council  of  Augusta  v,  Dunbar,  60  Oa. 
387,  392,  3»3;  Wright  v.  Southwestern  Ball- 
road  Oa,  64  Oa.  783,  799;  Greene  County  t. 
Wright,  128  6a.  604,  64  S.  B.  961;  High 
Shoals  Mfg.  Co.  v.  Penick,  127  Ga.  604,  68  S. 
E.  648;  Wright  t.  Brunswick,  140  Ga.  231. 
78  8.  m  839,  Ann.  Gas.  19141).  287;  Joln^  T. 
Pennington.  143  Ga.  438,  86  S.  E.  318;  Fulton 
County  v.  Wright,  146  Ga.  447,  91  S.  E.  487. 
We  are  also  mindful  that  upon  the  death  of 
the  owner,  intestate,  title  to  all  his  personal 
property  rests  In  his  administrator  for  the 
beneflt  of  his  heirs  and  creditors  <C1tU  Code, 
f  3929) ;  that,  until  the  required  assent  by  the 
executor,  the  legal  title  to  the  devised  realty 
and  bequeathed  personalty  of  the  testator  Is 
in  the  executor  (Civil  Code,  {  3896) ;  and  that 
an  executor  Is  a  tnistee,  having  title  to  the 
devised  realty  aa  well  as  to  the  bequeathed 
personalty  for  the  purposes  of  using  the  same 
to  pay  debts  and  legacies.  Blake  v.  Blade.' 84 
Ga.  3^.  890, 11  S.  E.  494.  Bu^  as  we  have 
already  seen,  the  personal  representative 
holds  the  title  for  a  limited  purposek  and  the 
executor  Is  a  trustee  In  a  limited  aeaaae. 

We  have  also  given  due  weight  to  the  case 
of  Trustees  of  the  Academy  of  Bidimond 
County  T.  Aogusta,  90  Ga.  634, 17  S.  E.  61.  20 
Ll  R.  A.  151,  relied  upon  by  the  plalntifl  in 
error  to  sustain  its  contention  that  at  least 
one-tblrd  at  the  personalty  assessed  tor  tax- 
es Is  subject  to  taxation  by  the  mtinlclpality. 
In  that  case  the  dty  conndl  of  Augusta 
sought  to  subject  to  taxation  certain  choses 
In  action  held  by  several  trustees  under  a 
trust  created  by  the  will  of  Bidtard  Tubman 
for  the  erection  of  a  poorbouse.  Some  of  the 
trustees  resided  In  the  city  of  Augusta  and 
ottiers  outside  of  the  city,  In  the  county.  It 
was  held: 

"Where  trustees  as  tenants  in  common  own 
choses  in  action  whldi  are  taxaUe  as  private 


property,  and  some  of  the  tmstees  zeride  with- 
in and  some  without  the  Bmits  of  a  munii^al 
corporation,  the  corporation  may  tax  the  pro 
rata  idiares  of  those  trustees  residing  within, 
but  cannot  tax  the  ^ares  of  those  residing 
without  snch  limits.  This  is  true  irrespective 
of  the  question  as  to  wheUier  a  majority  or 
minority  of  the  tmstees  reside  within  the  mu- 
nidpaUty." 

In  the  course  of  the  opinion  by  Mr.  Justice 
Simmons  it  was  said: 

"Our  statutes  make  no  provision  for  such  a 
case  as  this,  nor  is  there  any  decision  of  this 
court  on  the  subject.  We  think,  however,  a 
just  and  proper  rule  under  sndi  elrcnmstances 
Is  that  furnished  by  Uie  dedslons  of  othnr 
courts  in  similar  cases,  which  are  here  dted"— 
dting  Ibyor,  et&,  of  Baltimore  t.  Sttriing,  29 
Md.  48;  Appeal  Tax  Const  of  Baltimore  (Sty 
V.  Gill,  60  Md.  S96;  State  of  Ohio  ei  reL 
Harkness  t.  Matthews,  10  Ohio  St.  431;  Hardy 
T.  Taimouth,  supra. 

The  Maryland  cases  so  dted  related  to 
proper^  in  the  hands  of  trustees  as  distin- 
guished from  ordinary  executors.  The  Hardy 
Case,  already  cited  hi  this  opinion,  turned  up- 
on a  statute  of  Massachusetts;  and  it  Is  to 
be  noted  that  the  same  statute  provides  that 
the  situs  of  a  decedent's  personal  property, 
while  in  the  hands  of  his  personal  representa- 
tive for  the  purposes  of  administration.  Is  at 
the  place  where  the  deced^t  last  dwelt  The 
ruling  in  Harkness  v.  Matthews,  supra,  sup- 
ports the  position  of  counsel  for  the  city, 
and  It  is  fteely  admitted  that  other  equally 
respectable  courts  have  followed  the  same 
rule.  Perhaps  the  analogies  of  our  statute 
and  of  our  decisions  would  permit  a  different 
conclusion  from  that  reached  in  the  present 
case.  But  even  If  so  much  be  conceded,  we 
are  satisfied  with  the  equity  of  the  rule  an- 
nounced, and  are  not  bound  to  adopt  a  differ- 
ent one. 

What  we  have  said  above  may  apply  par- 
ticularly to  the  taxable  situs  of  the  notes  and 
the  money  on  deposit — dioses  In  action.  WlQx 
respect  to  the  cotton  a  somewhat  dlffermt 
question  Is  presented  by  the  demurrer.  In 

1912  an  amendment  to  artlde  7,  S  2,  par.  2,  of 
the  Constitution  of  this  state  authorized  the 
General  Assembly  to  exempt  from  taxation 
farm  products,  indudlng  baled  cotton  grown 
in  this  state  and  remaining  in  the  bands  of 
the  producer,  but  no  longer  than  for  the  year 
next  after  their  production.  Park's  Ann 
Code,  S  6564.  By  an  act  approved  August  13, 

1913  (Acts  1A18,  P.  12%  it  was  provided 
that— 

"From  and  after  the  passage  of  this  act,  all 
farm  products  including  baled  cotton  grown  In 
this  state  and  remaining  in  the  bands  of  the 
producer  bot  not  longer  than  for  the  year  next 
after  thdr  production  shall  be  exempt  from 
taxation." 

The  petition  does  not  unequivocally  all^ 
that  the  cotton  stored  in  the  dty  of  Blakdy 
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was  grown  by  E.  Hilton,  or  apon  lands  own- 
ed by  bim  in  the  state  of  Georgia ;  nor  Is  it 
disclosed  how  long  the  cotton  had  been  on 
stori^e  within  the  city  at  the  time  of  the  as- 
sessment. It  is  alleged  that  the  testator  died 
on  April  G.  1016.  The  assessment  was  made 
as  of  February  1,  1917.  The  cotton  was  ac- 
tnally  sold  by  the  executors  In  the  summer  of 
1917.  The  special  demurrer  attacked  these 
particular  omissions.  In  the  Tlew  we  take  of 
this  question,  however,  the  omissions  are  im- 
material. In  Wrlglit  T.  Bnuoswicb,  140  Ga. 
231,  78  S.  E.  839,  Ann.  Cas.  1914D,  287,  It  ap- 
peared that  Wright  was  part  owner  of  a  ves- 
sel registered  at  the  port  of  Brunswick.  The 
vessel  made  dally  trips  from  Brunswick  to 
St  Simons,  both  within  the  county  of  Glynn, 
and  to  the  dty  of  Darlen,  In  the  county  of 
Mcintosh,  returning  to  Brunswick  In  the  aft- 
ernoon, where  she  remained  during  the  night. 
Wright  resided  beyond  the  corporate  limits  of 
the  dty  of  Brunswick,  In  the  county  of  Glynn. 
It  was  held  that  Wrist's  Interest  In  the  ves- 
sel was  not  subject  to  municipal  ad  valorem 
taxation  by  the  dty  of  Brunswick.  See,  also. 
City  of  Albany  r.  Brown,  1S7  6a.  796,  74  S. 
E.  518. 

The  delegation  by  the  General  Asswbly  to 
the  city  of  Blafcely  of  the  power  to  "put  an 
ad  valorem  tax  *  *  *  on  all  the  property 
in  said  dty"  must  therefore  he  construed  to 
mean  the  delegatltm  of  the  power  to  tax  all 
the  property  "In  the  dty"  for  the  purposes  of 
taxation  under  the  general  rule  ai^licable 
thereto.  Neither  the  constitutional  amend- 
ment of  1912  nor  the  act  of  1913  changed  the 
general  rule  and  policy  of  this  state  that  per- 
sonal property  Is  taxable  only  at  the  domicile 
of  the  owner,  If  a  resident  of  this  state.  If 
it  be  urged  that  this  ruling  exempts,  as  In 
this  case,  cotton  (tangible  personalty)  actually 
within  the  dty,  and  therefore  protected  by  it, 
from  the  just  burden  of  munidpal  taxation, 
the  reply  is  that  the  state  has  conferred  up- 
on the  city  Its  power  to  tax,  and  that  both  the 
dtlzen  of  the  state  residliig  outside  of  the 
city  and  the  dty  Itself,  as  constituents  of  the 
state,  are  under  the  operation  of  the  general 
laws  of  the  state.  Our  conduslon  therefore 
Is  that  under  the  allegations  of  the  petttUm 
none  of  the  peraonal  estate  of  the  decedent  .in 
the  hands  of  his  execaton  for  adminiatra* 
tlott,  and  in  piocesa  of  administration,  was 
liable  to  taxation  by  the  plaintlfC  In  error. 
The  will  is  not  attadied  to  the  petition.  If 
It  Bhonld  an^ear  upon  the  trial  that  the  execn- 
tors  were  in  fast  testamentary  troateea,  the 
rule  announced  In  'TmsteeB  of  the  Acadeny 
of  Bichmond  County  v.  Augusta,  90  Qa.  634. 
17  8.  B.  61, 20  L.  B.  A.  161,  would,  of  course, 
be  controlling. 

Judgment  afDrmed. 

All  the  Justices  concur,  except  GILBERT, 
J.,  absent  on  acount  of  sickness. 


(IBO  Ga.  :s> 

BBUCE  V.  CBNTBAIi  BANK  ft  TBtTOT 
CORPOKATION  et  aL  (No.  1277.) 

(Supreme  Court  of  Georgia.    Feb.  24.  1920.) 
(ByTtdbnt  hy  the  Oowrt.) 

1,  INJUNCTION  «=3ll4(8)— MOBTOAGES  4^=»504 
— FOBECLOSUBB  SALE  UNDEB  JUDGMENT  OB- 
TAINED IN  SUIT  BBOUOHT  IN  PATEE'S  NAKB 
WITHOUT  CONSENT  HAT  BE  ENJOINED. 

If  the  holder  of  a  promissory  note  and  a 
mortgage  on  land  to  secure  the  same  (neither 
of  which  has  been  IndofBed,  aa^gced,  or  others 
wise  transferred  by  tbe  payee  and  mortgagee), 
suing  in  the  name  of  the  latter  (without  his 
knowledge  or  consent)  for  the  use  of  sndi  hold- 
er, obtains  a  judgment  against  tiie  maker  for 
the  amount  of  tbe  note  and  a  foredosore  of  tbe 
mortgage,  and  undertakes  to  enforee  collection 
of  tbe  debt  by  levy  and  sale  of  the  mcntgaged 
property  under  the  mortgage  fi.  fa.  based  on  the 
foreclOBiire,  the  payee  of  the  note  and  mortgage 
may  maintain  an  action  to  enjoin  thi  sal& 

(a)  Tb9  petitioner,  under  the  facts  of  the 
case,  waa  not  barred  by  laches  from  Instituting 
suit  to  enjoin  the  raftmiement  of  the  judgment 
on  the  note  and  mortgage  fi.  fa. 

(b)  The  sheriff  and  the  plaintUTs  attorney  in 
the  action  on  the  note  and  the  foredosure  pro- 
ceedings were  not  such  improper  parties  de- 
fendant in  the  suit  for  injunction  as  would  au- 
thorise a  dismissal  of  such  suit  tor  misjoinder. 

2.  StimoiENOT  or  Pnmoir. 

Applyhig  the  foregoing  rulings  to  tha  allega- 
tions of  the  petition  for  injunction,  it  was  mot 
to  sustain  the  demurrer  to  the  petition  and  to 
dismlH  the  casa 

Error  from  Superior  Court,  Fulton  Goonty; 

J.  T.  Pfflidleton,  Judge. 

Action  by  Mrs.  L.  M.  Bruce  against  the 
Central  Bank  ft  Trust  Corporation,  as  receiv- 
er of  the  Neal  Bank,  and  others.  Jndgmoit 
<»  demurrer  tor  defendants,  and  plaintiff 
brinvi  error.  Beversed. 

The  exception  is  to  a  judgment  sustalniug 
a  demurrer  to  a  petition  filed  In  1918 
Mrs.  L.  M.  Bmoe  against  Central  Bank  ft 
Trust  GfHTporation.  as  receiver  of  the  Neal 
Bank,  and  others,  and  dismissing  the  action. 
The  petition  alibied.  In  substance,  as  fol- 
lows :  J.  L.  Bruce,  «n  August  26,  1904,  exe- 
cuted, a  promissory  note  payable  to  Mrs.  U 
M.  Bruce,  and  a  mortage  to  her  on  described 
realty  to  secure  the  note,  and  both  instm- 
ments  were  ddlvered  to  her.  Ndther  of  the 
papers  was  ever  Indorsed  or  otherwise  trans- 
ferred by  her,  and  they  remained  her  property. 
In  1007  the  Neal  Bank  instituted  an  action 
against  the  maker  of  the  note  for  the  amount 
thereof,  and  to  foreclose  the  mortgage,  alleg- 
ing a  transfer  thereof  by  Mrs.  Bruce  by  In- 
dorsem^L  In  1914  the  i^aintUTs  attorney  in 
that  action  amended  the  petition  by  striking 
the  auctions  as  to  transfer  by  iudorsement, 
and  substituting  the  name  of  Mrs.  it.  M. 
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Bruce,  ealng  for  the  use  of  the  Central  Bank 
&  Tmst  Corporation  as  receiver  of  the  Neal 
Bank.  Mrs.  Bruce  did  not  consent  to  the  use 
of  her  name,  and  it  was  so  used  without  her 
knowledge  or  authority,  and  was  never  rati- 
fied by  her.  Afterward  a  judgment  was  ren- 
dered In  favor  of  the  plaintiff,  and  the  morb- 
gage  was  foredoeed.  Execution  was  Issued 
and  the  mortgaged  property  was  about  to  be 
sold  thereunder,  and  the  money  appropriated 
by  the  plaintiff  in  fi.  ta.  After  the  Institution 
of  proceedings  to  foreclose  the  mortgage,  the 
Central  Bank  A  Trust  Corporation  was  duly 
aiqwlnted  receiver  for  all  the  property,  bnsi- 
oess  and  affairs  of  the  Neal  Bank,  and  Is  now 
attempting  to  enforce  the  mortgage  fi.  fa. 
The  purported  indorsement  by  Mrs.  Bruce  of 
the  note  secured  by  the  mortgage,  under 
which  the  Neal  Bank  and  Its  receiver  dalmed 
title  to  them  and  the  right  to  use  her  name 
to  sue  for  their  use,  was  a  forgery.  If  It  ever 
existed,  and  was  not  her  act  and  deed.  Ir- 
respective of  the  validity  of  the  Judgmmt  of 
foreclosure  against  J.  L.  Bruce,  and  whether 
or  not  J,  li.  Bruce  or  any  person  will  be 
estopped  by  that  judgment  from  denying  that 
the  Neal  Bank  or  Its  receiver  had  a  right  to 
use  her  name  tor  the  prosecution  of  said  ac- 
tion and  for  the  enforcement  of  the  fl.  fa., 
petitioner  waa  not  estopped  by  any  Judgment 
or  otherwise  from  raising  that  question,  be- 
cause she  was  not  a  party  to  said  action,  and 
was  not  bound  by  what  was  done  therein; 
nor  has  she  ratified  the  action  of  the  plain- 
tiff hi  said  case  in  attempting  to  use  her  name 
to  sue  for  the  use  and  benefit  of  the  Neal  Bank 
or  Its  receiver.  No  reason  exists  in  law  or  in 
eonlty  why  the  Neal  Bank  sboald  be  pramitted 
to  use  ber  name  to  aoe  fbr  its  oao  or  that  of 
another.  She  does  not  desire  the  mor^ge 
ftireclosed,  and  does  not  desire  Oiat  the  fi.  fa. 
be  loTled,  or  that  the  land  be  exposed  to  sale. 
The  sheriff  Is  advotlslng  the  land  for  sale 
onder  the  fOrechsor^  at  the  Instance  of  the 
attomey  for  the  receiTw;  and,  unless  en- 
joined, he  will  sell  the  land  im  the  first  Toes* 
day  In  March,  1918.  On  Jnne  S,  1915,  J.  L. 
Bruce  died,  owning  at  that  Ume  the  land  de- 
scribed In  the  mwtgage^  and  owning  prac- 
tically no  othex  pnv)erty.  Fetltiouer  Is  the 
owner  of  the  note  and  mortgage,  and  Is  oitl- 
tled  to  recover  the  amount  due  tiiereon  tnm 
the  estate  of  J.  U  Bmoe;  and  the  Neal  Bank, 
hBTlng  no  legal  m  eqaltable  Intraest  In  the 
note  and  mortgage,  is  not  entitled  to  recover 
ot  collect  troai  the  estate  of  J.  L  Brace  any 
amount  thereon,  or  on  any  judgment  based 
tm  said  note  and  mortgage.  While  the  v<dun- 
tary  payment  by  J.  I*.  Brace  to  the  Neal  Bank 
would  have  not  have  divested  or  affected 
petttionei'a  lien  upon  the  land,  and  would  not 
have  affected  her  right  to  recover  from  J.  L. 
Bruce  the  amount  due  on  the  note  amd  mort- 
gage^ yet,  since  he  Is  deceased,  and  since  he 
left  no  property  other  than  that  described  in 
Che  mortgage  and  since  a  Judgmmt  has  been 


obtained  in  a  conrt  of  competent  jurisdiction 
ta  favor  of  the  Neal  Bank  against  said  prop* 
erty,  If  the  property  Is  sold  under  the  execu- 
tion, petitioner  will  be  barred  and  estopped 
from  proceeding  against  the  property  and 
subjecting  it  to  the.  payment  of  the  mortgage, 
and  she  will  suffer  irreparable  loss.  When 
the  land  Is  sold  the  estate  of  J.  L.  Bruce  will 
be  insolvent,  and  she  will  be  unable  to  collect 
the  amount  due  her.  She  prays  for  injunc- 
tion to  prevent  MfopcemMit  of  the  judgment 
against  the  land,  and  to  establish  her  title  to 
the  note  and  mortgage. 

The  demurrer  was  on  the  ground  that  the 
petition  alleged  no  cause  of  action  at  law  or 
In  equity,  more  particularly  for  the  following 
reasons: 

(a)  The  defendant  has  title  to  the  note  and 
mortgage  by  prescription. 

(b)  The  plaintiff  Is  barred  by  lapse  of  time 
and  laches  in  bringing  her  action. 

(c>  The  name  of  Mrs.  L.  M.  Bruce  having 
been  substituted  as  a  plaintiff  suing  for  the ' 
use  of  the  bank  to  assert  the  rights  of  the 
bank,  she  was  not  a  party  to  the  suit  in  her 
individual  Interest,  and  had  no  legal  ri^t  to 
control  the  litigation  or  the  fi.  fa.,  but  sndi 
right  was  exclusive  In  the  bank. 

(d)  The  object  of  the  plaintiff  in  the  pres- 
ent suit  is  to  prev&it  the  enforcement  of  the 
Judgment  against  J.  L.  Bruce  and  his  proper- 
ty, and,  there  being  no  allegation  that  J.  L. 
Bruce  does  not  owe  the  amount  of  the  judg- 
ment, and  no  allegation  that  the  mortgage 
foreclosed  is  not  a  lien  upon  Qie  property  to 
be  sold  by  the  sheriff,  the  ronedy  of  the  plain- 
tiff. If  any,  is  not  to  prevent  the  sale,  but  to 
claim  the  proceeds  of  the  sale;  and  no  rea- 
son Is  shown  why  the  sole  should  not  iiroceed 
against  the  prc^rty  of  J.  L.  Bruce. 

A  further  ground  of  demurrer  is  that  there 
Is  a  misjoinder  of  parties  defendant,  no  relief 
being  prayed  against  the  bank's  attorn^  and 
the  sheriff,  except  that  they  be  enjoined  from 
enforcing  Oie  execution. 

Quincey  ft  Rice,  of  Odlla.  and  Uttle, 
Pow^,  Smith  fti  Goldstein,  at  Atlanta,  fbr 
I^alntlff  in  error. 

Hal  LawBon,  4^  Abbeville  and  CandlO', 
Thomson  &  Hlrst^  ot  Atlanta,  for  defoid- 
ants  in  error. 

FISH,  C.  J.  [1, 2]  The  judge  committed  er- 
ror In  sustaining  the  demurrer  and  dismissing 
the  petition.  The  qnestltm  was  between  the 
bank,  claiming  to  be  the  holder  of  the  note 
and  mortgage,  and  Mrs.  Brace,  who  was  the 
payee  in  the  note  and  the  mortgage.  As  such 
she  was  the  legal  owner  of  ttotb  Instruments, 
and,  unless  they  were  transferred  In  smne 
manner,  she  continued  to  be  such  owner.  Her 
interest  could  not  be  divested  or  limited  mere- 
ly by  the  act  of  the  bank,  to  which  she  had 
not  delivered  such  papers  or  otherwise  trans- 
ferred them,  employing  her  name  for  the  use 
of  the  bank  without  her  knowledge  or  assent 
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In  the  suit  which  the  bank  had  Instituted 
against  the  maker.  Counsel  have  furnished 
no  authority  to  sustain  such  a  contention. 
A  number  of  cases  have  been  cited  where  the 
question  was  between  the  holder  of  the  note 
and  the  maker,  but  they  are  obviously  not 
in  point.  If  the  plaintiff,  L.  M.  Bruce,  owned 
the  note  and  mortgage  as  alleged,  it  was  en- 
tirely with  her  as  to  when,  If  ever,  she  should 
proceed  to  enforce  the  collection  thereof; 
and  nntU  there  was  danger  of  a  cloud  being 
cast  upon  her  title,  or  third  persons  being 
Induced  to  become  Involved  by  bidding  at  a 
sale  of  tlie  property  under  the  mortgage  fore- 
doBure,  she  was  not  called  uptm  to  move  In 
the  matter  of  preventing  snch  a  sale  or  cloud 
upon  her  title.  Whether  or  not,  the  bank 
having  admitted  in  Judiclo  her  legi^l  title  by 
anlng  In  her  name  tor  its  ase,  she  would 
ever  be  barred  by  prescription  or  laches,  she 
would  not  be  so  barred  under  the  facts  of  this 
case. 

.  Whether  or  not  the  plalntlCTs  attorney  and, 
die  sheriff  were  necessary  parties  defendant 
to  the  salt,  they  were  not  such  Improper  par- 
ties aa  woiild  antbotise  Qu  dlsmlsaal  of  the 
action. 
Jndgmoit  rereraed. 

All  the  Justices  omcur,  except  GILBERT, 
J.t  absent  on  account  of  sickness. 

(150  Ga.  46) 

MITCHELL  V.  SOUTHERN  BELL  TELE- 
PHONB  ft  TELEGRAPH  CO. 
(Na  1S88L) 

(Supreme  Court  of  Georgia.  Feb.  25, 1920.) 
(8vtlahu»  hv  Ms  Court.) 

1.  JUDQlCBirr  «=>656— JUDOICENT  ON  OENERAI. 
DBICUBSEB  ON  THE  UEBIT8  OF  THE  CASE  18 
OBDINABILT  CONCLUSIVB  AS  TO  UATTEBS  AL- 
LEGED OR  WHICH  MIGHT  HAVE  BEEN  ALLXQ- 
SO;  SUSTAININa  OF  GENERAL  DEMUBBBB  TO 
BQUITABLE  PETITION  ON  OBOUND  THAT  FETI- 
■nONEB  HAS  EQUITABLE  BEUBDT  AT  LAW  nOES 
nOT  BAB  FUB8UIT  OF  BEUEDT  AT  LAW. 

Ordinarily,  where  a  general  demurrer,  which 
goes  to  the  merits  of  the  plaindfCs  oaae,  is  sus- 
tained, the  jodgmoit  is  condusiTe  as  to  all  mat- 
ters which  were  set  up  in  the  petition,  or  which 
might  properly  have  been  alleged  therein;  but 
where  a  general  demurrer  to  an  equitable  petition 
is  based  upon  the  grounds  that  the  petition  sets 
forth  no  grounds  for  equitable  relief,  and  that 
the  plaintiff  has  a  full,  complete,  and  adequate 
remedy  at  law  (and  snch  was  the  character  pt 
the  demurrer,  as  shown  by  the  record  in  South- 
em  Bell  Td.  Co.  T.  Bfitchell,  145  Ga.  639,  89 
S.  E.  514),  and  sndi  demurrer  is  sustained,  the 
judgment  is  not  conclusive  npon  the  merits  of 
the  case,  but  rules  merely  that  a  court  of  equity 
has  no  jurisdiction  of  the  cause,  for  the  special 
reason  stated  in  the  demurrer ;  and  the  petition- 
er In  the  equitable  action  is  not  barred  by  such 
judgment  therein  from  pursuing  his  remedy  at 
Uw. 


2.  Denial  or  cebtiobari. 

As  to  the  other  grounds  set  up  In  the  peti- 
tion for  certiorari,  which  was  overruled,  it  does 
not  appear  that  the  court  erred  in  deccrmining 
them  adversely  to  the  plaintiff  in  certiorari. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Jutige. 

Action  between  W.  B.  Mitchell  and  the 
Southern  Bell  Tel^hone  &  Telegraph  Com- 
pany. jBdgmoit  for  the  latter,  and  the  form- 
er brings  error.  Affirmed. 

Geo.  H.  Blchter.  of  SaTannah,  for  plnlntlflT 
In  error. 

Of^nu^  Lawrence  ft  Abrahams  and  D.  8. 
AtkinsoDt  all  of  SaTannoli,  for  defendant  In 
error. 

PBR  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  GILBERT,  J.,  ab- 
sent on  acoount  of  sldEnesa. 


(ISO  da.  46> 

COLUMBIAN  NAT.  LIFE  INS.  CO.  r.  MUL- 
Km.   (No.  1880.) 

(Supreme  Court  of  Geoi^    Feb.  26,  1S20l) 

(ByUabw  hy  fKe  Oowrt.) 

X.  JUDOHENT  «S>423— EbBOB  OF  COUKT  OF 
AJ^SALB  DOES  HOT  ATITHOBIZE  A  OOUBT  OF 
BQUITT  to  BET  AJSIOB  DBOIBION. 

In  cases  falling  within  the  jurladlcdoQ  of 
the  Court  of  Appe^  mN«  error  by  that  court 
in  dedding  questions  of  law,  or  in  applying 
principles  annoonced  In  the  decisions  of  the 
Supreme  Court  (which,  under  the  Constitntiut 
of  thifl  state,  are  binding  upon  the  Court  of 
Appeals  as  preceduits),  or  in  applying  the  pro- 
visions  of  the  federal  (Constitution,  will  not  au- 
thorize a  court  of  equity  to  set  aside  ttie  deci- 
sion of  the  Court  of  Appeals. 

2.  Dismissal  of  PETrnon. 

Applying  the  ruling  stated  In  tlie  precedins 
note^  the  judge  did  not  err  in  thtt 
I>etiti(Hi  OD  general  demmw. 

Error  from  Superior  Ooart,  Fnlton  County  ; 
W.  I>.  EUls,  Judge. 

Proceedings  between  Columbian  National 
Life  Insurance  Company  and  Janle  Mulkey 
and  others.  Petition  was  dismissed  on  gsact- 
eral  demurrer,  and  the  Insurance  company 
brings  error.  Affirmed. 

Colquitt  ft  Gonywflt  of  AUanta,  for  plaintiff  . 

In  error, 

Horton  Bros,  and  Anderson,  Rountroe  & 
Crenshaw,  all  of  AtlantBt  for  deCendant  In  er- 
ror. 

ATKINSON,  J.    Judgment  affirmed.  Ail 
the  Justices  concur,  except  OIIiBERT, 
absent  on  account  of  sickneas. 
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DOTJGI^S  T.  FORRESTER,  Tax  Collector, 
et  al.    (No.  1455.) 

(Snpreme  Oart  of  Georgia.   Feb.  28,  19S0.) 

(Sv^bnt  hv  <A«  Court.) 
1.  Afpsal  and  kbbob  ^36S7— Wbit  or  ekbob 

HOT  DISMiaSKD  OH  GBOnND  THAT  BIU.  OF 
XXCEPTIOHB  WAS  HOT  OOKBKOTBD  WnHXII  A 
REASONABLE  TIlfB. 

It  18  provided  in  Civil  Code,  S  6158:  "If  the 
jndge  shall  determine  that  the  bill  of  exceptions 
is  not  true,  or  does  not  contain  all  liie  Dccesaarr 
facts,  he  sbaU  return  the  same,  within  ten  days, 
to  the  party  or  liis  attorney,  with  his  objections 
to  the  same  in  writing.  If  those  objections  are 
met  and  removed,  the  judge  may  then  oertUy, 
specifying  in  his  certificate  the  cause  of  the  de- 
lay. If  the  Jndge  eees  prop^,  he  order  no- 
tice to  the  opponte  party  ei  the  fact  and  time 
of  tendering  the  exceptions,  and  may  hear  evi- 
dence as  to  the  truth  thereof."  A  petition  for 
injunction  and  other  eqnitable  relief  was  dis- 
missed on  general  demurrer  on  April  3,  and  a 
bill  of  exceptions,  assigning  error  on  such  judg- 
ment, was  tendered  to  the  judge  on  April  4. 
The  judge  did  not  sign  the  writ  of  error,  but 
directed  connsel  for  plaintifl  to  snbmit  the  UIl 
of  aceptiona  to  opposing  conned.  rChe  direc- 
tion was  complied  with,  and  on  April  7  oppos- 
ing counsel  submitted  to  the  court  certain  writ- 
ten objectioDB  to  the  bill  of  exceptions.  Coun- 
sel for  both  parties  appeared  before  the  court  at 
chambers  on  April  14  to  consider  the  matter. 
Vo  agreement  could  be  made,  and  the  court  took 
the  bill  of  exceptions  to  further  consider  wheth- 
er he  should  sign  it.  On  April  21  the  judge  re- 
turned the  bill  of  exceptions  to  the  plaintiSTs 
counsel,  witii  certain  objections  written  thereon. 
Hie  bill  of  exeeptioiiB  was  then  so  corrected  by 
counsel  as  to  conform  to  the  requirements  made 
tqr  the  jndg^  and  on  April  22  it  was  sent  by 
registered  mail  to  the  judge.  The  judge  certified 
the  bill  of  exceptione  thus  corrected  on  May  14. 
In  his  certificate  he  stated  all  that  is  set  out 
above ;  and,  further,  that  the  "bill  of  exceptions 
was  not  received  by  the  court  in  due  course  of 
mail ;  this  through  no  fault  of  plaintiEF."  Held, 
that  the  writ  of  error  will  not  be  dismissed  on 
die  ground  that  the  bill  of  exceptione  wa«  not 
cwrected  witbin  a  reasonable  time, 

2.  Taxation  ^8S6(1),  011(5)  —  Pbtition  to 
bnjoin  enforcbubnt  of  tax  fi.  fas.  on 

ASSBSSMENTS  BT  tax  BBCEIVEB  CONaXBUBD 
flOOO  AOAIR8T  GBNBBAI.  DBKDBBBB;  BBOEIV- 

u  wmnf  oiasATisnBD  with  a  bitdbn 

ICADX  TO  HIX  Oir  OAIH  UV0t  'ASaBSS  THB 

fbopkbtt  within  tbikt  datb. 
By  ClrH  Code,  { 1097,  the  tax  receiver,  whoi 
dissatisfied  with  a  return  made  to  him  on  oath, 
is  required  to  assess  the  property  within  30 
days  after  the  return  is  made.  If  for  any  cause 
he  omits  to  do  this,  he  cannot  do  it  afterwards, 
nor  can  any  court  confer  that  power  on  him. 
Bohler  v.  Verdery,  92  Ga.  715,  19  S.  B.  36. 

(a)  ConseQuently,  where  one  filed  a  petition 
for  injunction  to  prevent  the  cnCorconent  of  cer- 
tain tax  fi.  fas.  against  him,  alleging  that  during 
a  series  of  years  he  had  duly  returned  all  of  his 
mxahli'  property,  that  tiieae  retnma  had  been 
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received,  that  he  had  made  payments  of  all  the 
taxes  during  those  years,  being  duly  receipted 
therefor,  and  that  subseanentiy  the  tax  receiver 
wmt  through  the  form  of  making  assessments 
for  the  years  above  mentioned,  after  having  ^v- 
en  the  petitioner  written  notice  to  make  correct- 
ed returns,  and  on  the  basis  of  such  assessmenta 
issued  the  fi.  fas.  sought  to  be  enjoiued,  the  pe- 
tition should  not  have  been  dismissed  on  gen^«l 
demurrer. 

(b)  The  allegation  that  the  plaintiff  had  "re- 
turned his  taxable  property  as  required  by  law" 
is  construed,  as  against  a  genmd  demurrer,  to 
mean  that  the  idaintift  had  rrtomed  all  of  his 
taxaUe  property. 

Error  from  Superior  Oonrt,  De  Ealb  Coun- 
ty; C.  W.  Smith,  Judge. 

Suit  for  InjuDctioQ  by  E.  li.  Douglas 
against  J.  E.  Forrester,  Tax  Collector,  and 
others.  Petition  dismissed  on  g»ieral  demur- 
rer, and  plainttCF  brings  error.  Reversed. 

J.  B.  Stewart  and  Lee  Douglas,  botb  of 
Atlanta,  for  plaintiff  In  error. 

Greeut  Tilsoa  &  McKlnnsj^,  of  Atlanta,  for 
defmdants  In  wror. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Juatlces  concur,  except  OII<BEBT,  ab- 
s^t  OL  account  of  sicknen. 


[U9  Ga.  8SI) 
REDDICK  V.  STATE.  (No.  1523.) 

(Snprane  Gonrt  ot  Georgia.    Feb.  18,  1920.) 

Certified  QuestlcouB  from  Court  of  Appeals. 

Joe  Beddicfc  was  convicted  of  a  violation 
of  the  prohibition  law,  and  he  brought  errw, 
and  the  Court  of  Appeals  certified  a  question. 
Question  answered  in  the  native. 

For  opinion  of  Court  of  Appeals  conforming 
to  this  opinion,  see  102  S.  B.  1^. 

Davidson  &  OaUaway*  of  Bataittui,  fiv 
plaintiff  in  error. 
Doyle  Oampb^  SoL  GeiL»  of  MmtlcellOb 

for  the  State. 

PER  CTTRIAU.  After  the  selection  of  a 
jury  In  the  trial  of  a  criminal  case,  in  whldi 
the  accused  has  participated  (assuming  from 
the  questlCHi  under  review  that  the  de£«tdant 
in  the  instant  case  did  participate  in  the 
selection  of  a  jury),  and  after  the  Introduction 
of  evidence  upon  the  morlts  of  the  case  has 
commenced,  the  defendant  will  be  deemed 
to  have  waived  formal  arraignment,  end  It 
is  then  too  late  for  him  to  demur;  and  tba 
court  did  not  m  In  refusing  to  allow  the  de- 
fendant to  demur,  mx  In  OTaruUng  tbe  mo- 
tion to  qtiatfh. 

HILL  and  QILBBBT,  JJ.  (diBsentliiK). 
Whoe  a  crlmln-'  f-ase  proceeds  to  trial  with- 
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oat  formal  arraignment,  or  waiver  of  arralgn- 
roent,  or  plea,  tt  is  not  too  lat^  until  a  ver- 
dict bos  been  returned,  to  demur  to  the  in- 
dictment Bryans  t.  State,  34  Oa.  823.  But 
where  the  accused,  without  arraignmrat, 
waiver  thereof,  or  plea,  allows  the  trial  to 
proceed  to  verdict,  takes  part  in  the  introduc- 
tion of  evtdaice,  and  sits  by  during  the 
charge  of  the  court,  It  la  too  late  to  donur. 
Lampkln  v.  State,  87  Ga.  516,  524,  13  S.  B. 
523;  Hudson  r.  State,  117  Ga.  704,  45  S. 
E.  66. 

The  Oonrt  at  Appeals  certified  the  follow- 
ing question: 

"The  exceptions  pendente  Ute  In  this  case 
(omitting  formal  parts)  are  as  follows:  *(1) 
Tliat  at  the  September  term,  1918,  oC  Putnam  su- 
perior court,  he  [the  defoidant]  was  convicted  for 
the  TiolatloQ  of  the  problbltioii  law,  in  that  he 
was  convicted  for  operating  a  still  and  Ulesally 
making  and  manufacturing  whisky.  (2)  That 
npon  the  colt  of  said  case  there  was  no  formal 
arraignment  or  plea  entered,  and  that  after  a 
jury  bad  been  impaneled  and  the  state's  first 
witness  was  npon  direct  examination,  defend- 
ant's attorn^  dlaoovered  for  Uie  first  time 
a  fatal  defect  In  the  indictment  npon  which 
the  defendant  was  being  tried  [the  aUeged  fetal 
defect  being  that  tiie  indictment  charged  that 
the  offense  wSe  committed  **on  the  6th  day  of 

July,  nineteen  hundred  and  "] ;  that  this 

was  not  negligence  on  the  part  of  defendant 
nor  his  counsel,  for  the  reason  that  defendant, 
being  a  poor  man,  was  not  able  to  employ 
counsel  nntU  a  few  minntes  before  his  esse  was 
called,  and,  in  the  hurry  and  confusion  and 
trying  to  expedite  the  bnslnaas  of  the  court,  the 
errtff  and  defect  was  only  thm  discovered.  De- 
fendut  called  the  same  to  the  attention  of  the 
courts  and  the  circumstances,  and  ofEered  to 
demur  and  moved  to  quash,  but,  upon  objec- 
ti<m  from  the  state,  was  overruled.  (3)  That 
after  verdict  defendant  moved  In  arrest  of  judg- 
ment, and  said  motion  is  now  of  file  and  contains 
the  allegations  set  out  herein.  And  now  in 
open  court  at  the  said  September  term,  1018, 
and  within  the  time  allowed  by  law,  he  presents 
the  exceptions,  and  prays  that  the  some  may 
be  certified  and  allowed.  Defendant  excepts: 
(D  the  ruling  of  the  coort  <wdaring  him  to 
trial  without  formal  arraignment  and  plea; 

(2)  to  the  ruling  of  the  court  refusing  the  de- 
fendant the  right  to  demur  and  move  to  quash ; 

(3)  to  the  order  of  the  court  overruling  the  mo- 
tion in  arrest  of  judgment.  And  soys  all  of 
these  errors  of  which  he  oomplains* 

"l%e  main  bill  of  exceptions  contains  the  fol- 
lowing; recitals;  Upon  the  call  of  said  case 
there  was  no  formal  arraignment  nor  plea  al- 
tered and,  after  the  state  had  examined  ita 
first  witaeas  In  chief  snd  tamed  the  some  over 
to  counsel  for  the  defteidant  for  eroas-ezamlna- 
tiim,  defendant's  counsel  for  the  first  time  had 
an  Importunity  to  see  the  Indictment  and  dis- 
covered a  fatal  defect  in  the  Indictment,  to  wit, 
[the  indictment]  charged  the  offense  as  having 
been  committed  on  the  6th  day  of  July,  nineteen 

hundred  and  ,  and  offered  to  demur  to  the 

indictment,  and  the  court  overruled  the  same; 
and  the  defendant  moved  to  quash  the  Indlet- 


ment  on  the  grounds  that  aidd  indictment  charg- 
ed the  defendant  with  committing  the  offense 
In  the  year  nlneeen  hundred,  and  there  were 
no  allegations  in  the  indictment  or  exceptions 
stated  therein  to  take  It  oat  of  the  bar,  there- 
fore the  offense  was  barred  bj  the  statute  of 
limitations,  to  which  oOer  to  be  allowed  to  de- 
mur and  motion  to  quash  the  court  overruled  on 
the  ground  that  defendant  had  waived  the  defect 
by  going  to  trial.  Wherenpon  the  defendant 
stated  that  he  bad  not  waived  arraignment,  and 
had  not  been  called  upon  to  do  so,  and  dedined 
to  waive  arraignment,  and  demanded  that  he  t>e 
arraigned,  which  the  court  overruled  on  the 
ground  that  he  waived  being  formally  arraigned 
by  engaging  in  tjtie  trial,  to  wlilph  rulings  of  the 
court  tiie  deftaidant  excepted  pondeta  llt&'  Tbe 
main  bill  of  exeeptlons  contains  a  proper  as- 
signment of  error  npon  the  exceptions  pendmte 
Ute. 

"Did  the  court  err  In  refuring  to  allow  the 
defendant  to  demur  to  the  indictment,  or  in 
refusing  to  quash  the  Indictment,  or  la  overrul- 
ing the  motion  in  arrest  of  jndgnuBtT  Bee 
Bryans  r.  Stat^  84  Ga.  828.** 


att  Oa.  808) 
JAOKSON  T.  JACKSON  et  at  (No.  1458.) 

(Supreme  Court  of  Georgia.  Feb.  IS.  1^) 

(SyUahut  hp  the  Court.) 
1.  Husband  and  wira  «=3280— Husband  bb- 

TOFPED  TO  CLAIM  THAT  OONTBACT  IN  UEU  Of 
ALniONT  WAS  OBTAINED  BT  FRAUD  AND  AN- 
NULLED BT  SUBSEQUENT  COHABITATION. 
On  AprU  24,  1917,  a  husband  and  wife, 
while  living  in  a  bona  fide  state  of  separation, 
entered  into  a  written  contract  whereby  certain 
property  was  conveyed  snd  certain  notes  given 
to  the  wife  as  a  proviaioB  f6r  hw  support  in 
lieu  of  alimony.    In  the  contract  tiie  hostend 
was  referred  to  as  a  par^  of  the  first  part,  and 
t^e  wife  as  party  of  the  second  part   After  de- 
scribing the  property  the  contract  provided:  "It 
Is  further  understood  and  agreed  that  uiwn  the 
filing  of  any  suit  for  divorce  by  party  of  the 
Srst  part,  this  agreement  shall  be  submitted  to 
the  court,  and  approved  by  the  court,  and  shall 
be  entered  as  a  part  of  the  record  in  said  cose, 
and  shall  have  the  same  force  and  effect  as  a 
judgment  and  decree  for  sUmony.  and  that  ap- 
on  tlis  rendition  of  any  final  decree  for  divorce 
between  said  parties  the  provisions  of  this 
agreement  aliall  be  incorporated  in  and  made  a 
part  of  such  final  decree,  and  Che  provisions  for 
the  paymente  to  be  made  by  the  party  of  the 
first  port  may  be  enforced  by  party  of  the  sec- 
ond part  In  any  maimer  that  alimony  judgments 
may  be  enforced."    On  October  30,  1917.  the 
wife  Instituted  an  action  against  her  husband 
for  total  divorce,  on  the  grounds  diat  for  three 
years  prior  and  up  to  the  date  of  the  filing  of 
the  suit  the  husband  had  been  guilty  of  habitual 
intoxicatioa  and  cruel  treatment  toward  the 
wife,  which  she  had  not  condoned.  The  defend- 
ant acknowledged  service  of  the  petition  and 
process,  but  filed  no  answer.   Two  verdicta  were 
rendered,  granting  the  wife  a  total  divorce.  The 
defendant  appeared  at  the  trial  during  whldi  the 
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second  verdict  was  rendered,  personally  and  by 
his  attorney,  and  aaked  for  the  removal  of  hla 
disabilities  by  the  jury.  The  attorney  for  the 
wife,  while  holding  the  contract  in  his  hand,  ask- 
ed the  wife  "if  they  hadn't  settled  the  alimony 
and  property  rights,"  and  the  hasband  did  not 
"iQtimate  anything  to  the  contra^."  The  at- 
torney repr^enting  the  hosbend,  in  asking  for 
the  iwrnOToI  of  his  diaabilittea,  atated  that  tiie 
qaestion  between  the  parties  as  to  Ae  alimony 
had  been  settled,  and  open  snch  basis  appealed 
to  the  jury  to  remove  the  husband's  disabilities. 
The  jury  returned  a  verdict  granting  the  total 
divorce  between  the  parties,  and  removing  the 
disabilities  of  the  husband  as  well  aa  those  of 
the  wife.  No  express  reference  was  made  in  the 
verdict  or  decree  to  the  snbject  of  aUmony,  at 
to  the  contract  in  respect  thereto. 

Under  the  pleadings  and  the  evidence  in  the 
dlToroe  suit,  th"  verdict  and  decree  was  conclu- 
sive between  the  parties  upon  the  question  of 
habitual  drunkenness  and  cmel  treatment  by  the 
husband  uncondoned  by  the  wife.  McLeod  v. 
McT^odj  144  Qa,  860.  87  S.  B.  286.  Under  the 
circnmstancee,  the  husband  would  be  estopped 
from  sabsequently  maintaining  a  suit  to  cancel 
the  contract  making  providoo  for  the  wife  in 
lien  of  alimony,  on  the  ground  that  the  contract 
had  been  obtained  by  fraud,  and  that  intervening 
tiie  dates  of  the  contraa  and  the  commencement 
of  the  divorce  suit  the  wife  and  husband  had 
voluntarily  resumed  cohabitation  as  husband 
and  wife,  and  that  the  contract  bad  been  annul- 
led'by  such  cohabitation.  See  McDaniel  v.  Oer- 
man  American  Ins.  Oa,  134  Ga.  189;  67  8. 
668.  The  judge  did  not  err  in  directing  a  rer- 
diet  tor  the  defondanta. 

Error  from  Superior  Coor^  Fulton  Oonnt; ; 
J.  T.  Pendleton.  Jodg& 

Action  by  B.  R.  Jai&son  against  N.  M. 
Jadcson  and  others.  A  verdict  for  defend- 
ants was  directed,  and  i^ntlff  brings  error. 
Affirmed. 

Gea  V.  Qobtt  and  Weatmoreland,  Ajoderson 
ft  Smltti,  all  of  Atlanta,  for  plaintiff  in  «ror. 

W.  OarnM  Latimor  and  Branch  ft  Howard, 
all  of  Atlanta,  Cor  d^Eendants  tat  error. 


FISH,  a  J.  Jodsment  affirmed. 
JTostioeB  eaictir. 


AU  tiie 


(1S»  Oa.  S8> 

ICcTABIilN  T.  GABfP. 

(Supreme  Court  of  Georgia. 


(Na  1008.) 

Feb.  24,  1920.) 


fSvltaJnu  6y  the  Court.) 

JUDOHXnT  ^=>457— lEtEAL  rABTIXB  IS  XNTKB- 
EBT  UITSt  BB  MAni  PABTIXa  IH  AOTIQir  TO 
SET  ABIDE  DECBKB. 

Where  an  equitable  petitioa  was  filed 
igaiost  several  parties,  and  verdict  and  decree 
were  rendered,  determining  and  fixing  the  vari- 
ous conflicting  claims  and  rights  of  the  parties 
plaintiff  and  defendant,  and  a  commissioner  was 
named  to  execute  the  decree  of  the  court  hy  sell- 
ing the  laud  and  making  certain  payments  ao- 
ctnrding  to  the  terma  of  dw  decree,  one  who  was 


a  party  to  the  suit  In  which  the  decree  was  ren- 
dered could  not  maintain  an  action  against  the 
commissioner  to  set  aside  the  decree,  and  for 
injunction,  without  making  the  persons  really 
at  interest  parties  to  the  action. 

Error  Irom  Superior  Court,  Franklin  Coun- 
ty; W.  L.  Hodgtt,  Jndseu 

Suit  by  Doakie  HcFarlin  against  B.  T. 
Gamp,  Commissioner.  Jadgmmt  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed. 

J.  A.  MdDufl,  of  Hartwell,  and  W.  A.  Ste- 
venson, of  Commerce,  for  plaintiff  in  error. 

W.  W.  Stark  and  E.  C.  Stark,  both  ot  Com- 
merce, W.  R.  Uttle  and  J.  W.  Landmm.  both 
of  GamesTille,  and  Geo.  1*.  Qoode,  <rf  Toccoa, 
for  defendant  in  emnr. 

BECK,  P.  J.  Upon  an  equitable  petition  filed 
by  Wllllford,  Bums  ft  Rice  C<Hnpany  against 
Mrs.  Doskie  HcFhrlin  et  aL,  it  was  decreed 
and  adjudged  that  certain  lands  involved  la 
the  controversy  be  sold  by  a  commissioner 
appointed  by  the  court  for  that  purpose,  and 
that  the  purchaser  at  the  sale  have  the  entire 
interest  in  the  title  of  all  the  parties  In  the 
suit  to  the  land  sold.  This  decree  also  pro- 
vided for  the  payment  of  the  debts  due  to  the 
plaintiff^  and  others,  for  cancellation  of 
deeds  upon  the  payment  of  such  debts,  and 
for  the  settlement  of  various  interests,  which 
it  is  not  necessary  here  to  specify.  R.  T. 
Camp  was  named  as  the  commissioner,  and 
his  compensation  was  fixed.  Before  the  sale 
Mrs.  Doskie  McFarlln  brought  her  petltlou 
against  R.  T.  Camp,  alleging  that  he  was  pro- 
ceeding wrongfully  and  illegally  to  advertise 
the  land  for  sale;  that  he  was  Illegally  ap- 
pointed ;  that  the  parties  at  Interest  did  not 
consent,  or  have  knowledge  that  he  had  been 
authorized  to  advertise  the  land  for  sale; 
that  she  had  consented  for  J.  W.  Landmm  to 
sell  the  land  at  a  fixed  price,  for  a  compen- 
sation of  $50.  but  Camp,  without  her  knowl- 
edge or  consent,  had  been  named  as  commis- 
sioner, and  he  was  to  receive  $100  as  com- 
pensation for  his  services;  that  the  verdict 
and  decree  purported  to  be  by  consent,  but 
she  did  not  consent  thereto ;  that  Camp  could 
not  make  a  legal  and  equitable  title  to  the 
land,  as  there  were  certain  rights  of  minors 
Involved;  and  that  the  laud  was  not  being 
properly  advertised.  The  court  refused  to 
grant  a  tranporary  restraining  order  on  this 
petlticm,  and  the  petitioner  excepted. 

None  of  the  various  parties  at  Interest, 
whose  rights  were  apparently  fixed  and  set- 
tled by  the  decree,  were  made  parties.  An 
injunction  was  sought  merely  against  the. 
commissioner,  who  was  performing  a  minis- 
terial duty  in  executing  the  decree  of  the 
court.  The  verdict  and  decree  In  the  case  ap- 
pear to  have  been  rendered  by  consent,  and 
they  determined  and  settled  the  conflicting 
interests  of  creditors,  heirs,  and  parties  who 
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were  Interested  In  the  estate  Involved.  None 
of  the  parties  materially  Interested  were 
'  made  parties  defendant  to  the'  petition  'of 
Mrs.  McFarlln.  The  court  properly  refused 
the  restraining  order. 
Judgment  affirmed. 

All  the  Justices  concur,  except  GILBERT, 
J.,  absent  on  aoconnt  of  sldmess. 


<ia)  Oa.  36) 

HARLBT  T.  AMERSON.    (No.  1444.) 

(Supreme  Court  of  Georgia.  Feb.  24. 1020) 

(Svttabiu  by  the  Court.) 

1.  PuAoiMO  $s>254— Deuubbbb  that  amino - 

UEirT  TO  PETITION  WAS  NOT  QKBUAKX  AND 
BET  UP  ZNDBPKNDBNT  CAUBES  OF  ACTION  IN- 

■imnciBnT  as  hot  buitioxentlt  bpecifio. 
Where  a  tenant  instituted  an  equitable  ac 
tion  against  his  landlord  to  reform  a  contract  of 
rental  and  to  enjoin  the  prosecution  of  a  distress 
warrant  and  a  statutory  diaposseesory  proceed- 
ing, an  amendment  to  the  petition  filed  at  the 
trial  term,  settmg  forth  various  claims  for  spe- 
cial damages  arising  from  a  breach  of  the  con- 
tract, some  of  which  were  germane  to  the  peti- 
tion, and  a  claim  of  general  damages  for  mali- 
cioos  abuae  of  process,  was  not  subject  to  de- 
murrer wbidi  merely  raised  the  point  that  the 
amendment  "was  not  germane,  •  •  *  and 
sought  to  set  up  independent  causes  of  action" ; 
the  demurrer  itself  not  Bpecifying  any  i>articular 
portion  of  the  amendment  which  was  not  ger- 
mane to  the  original  cause  of  action  and  which 
set  op  an  independent  cause  of  action. 

2.  SnmciKNOT  OP  PITITIOH. 

The  petition  as  amended  was  not  subject  to 
general  demurrer. 

8.  SUFFICIENCT  OP  EVIDENCE. 

nie  evidence  was  sufficient  to  support  the 
verdict  for  the  plaintiff. 

4.  New  tbiat.  €=^105  —  NeWlt  dibcovebed 
evidence  lupeachinq  and  cumulative  in 
chabacteb  insufficient  as  qbound. 
fnie  alleged  newly  discovered  evidence  is 

merely  impeaching  and  cumulative  in  character, 

and  not  snffidnit  to  require  a  reversal  of  the 

Judgment  refusing  a  new  triaL 

Error  from  Superior  Court,  Hancock  Ooim- 
ty ;  J.  B.  Fai^,  Judge. 

Action  by  O.  A,  Amerson  against  W.  I. 
Harley;  Judgment  for  plaintUE,  and  defend- 
ant brings  error.  Affirmed. 

B.  B.  Harley  and  R.  H.  Lewla,  both  of 
Sparta,  for  plaintiff  in  error. 

Wiley  ft  Lewis,  of  Sparta,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed. 
All  the  Justices  concur,  except  GILBERT, 
J.,  absent  on  account  of  aidcness. 


(160  Or.  3») 

WHIDDON  V.  FLETCHER  at  aL  (No.  ISOO.) 
(Supreme  Court  of  Georgia.  E^eb.  24^  192(U 

(Svllabv$  &v  the  Court.) 

JUDOUENT  €=>702— JUDOICENT  VAUUATINQ 
BOND  IBSm  BINOIKQ  TTPON  TAXPATEB  ffiBEK- 
INO  TO  ENJOIN  LBVT  OP  TAX  TO  PAT  BONDS. 

Where  an  election,  held  to.  determine  wheth- 
er bonds  should  be  issued  for  the  purpose  of 
building  and  equipping  a  schoolhouse  in  a  local 
school  district,  resulted  in  favor  of  such  issu- 
ance, and  the  bonds  were  duly  validated  in  ac- 
cordance with  the  terms  of  Uie  Civil  Code  of 
1910,  S  445  et  seq.,  a  citizen  and  taxpayer  of 
the  district  who  could  have  made  himself  a  par- 
ty to  the  proceedings  to  validate  the  bonds,  but 
failed  to  do  so,  was  conduded  by  the  Jud^ent 
rendered,  and  could  not  thereafter  enjoin  ths 
levy  and  collection  of  a  tax  to  pay  the  interest 
and  principal  of  the  bonds,  and  the  issuance 
and  sale,  on  the  ground  that  there  had  never 
been  levied  in  said  district  as  a  unit,  distin- 
guished from  other  districts  of  said  county  and 
from  the  county  itself,  a  local  tax  for 
school  purposes  as  provided  by  the  act  of  1012 
(Acts  1912,  p.  176;  Park's  Ann.  PoL  Godc^  1 
154&[a]).  Thomas  t.  Blakely,  141  Oa.  488^  81 
S.  Bb  SilB,  and  eases  there  dted. 

Error  from  Snperior  Court,  Tift  Oonutr; 
R.  Eve^  Judge. 

Proceedings  by  A.  W.  Whlddon  against  L 
U.  H.  Fletcher  and  others,  trustees.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

H.  H.  Hargrett.  of  Tiftoo,  for  plaintiff  In 
error. 

O.  W.  Fulwood,  ot  Tiftcm,  for  defendants  In 
error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  GILBERT,  J,,  ab- 
sent on  account  of  sldmeas. 


(150  as.  41} 

POPE  T.  ROBINSON.    (No.  ISZtt.) 
(Supreme  Court  of  Georgia.  Feb.  24,  1920.) 

(Syllaliu  h»  the  0<mrt.) 
1.  Witnesses  ^S3l59(5)— Evidence  bt  pastt 

AS  TO  SIOnATDBB  OiP  DEED  BT  DBOBUBD 
ORANTOB  INADlOaaiBUB  IN  ACTIOH  TO  TAOAIB 

JUDOIIBNT. 

Where,  in  an  equitable  action  brought  by 
one  in  possession  <rf  land  to  have  vacated  and 
set  asidiB  a  previous  Judgment  in  favor  oi  tibm 
defendant  against  the  plalntllf,  recovering  tbo 
land,  and  praying  diat  the  defendant  be  en- 
joined from  interfering  with  "the  possession,  oo> 
cnpancy,  or  titie"  of  the  plaintiff,  and  wher% 
on  the  trial  of  the  case,  the  plaintiff  was  per- 
mitted, over  objecti(m,  to  testify  that  die  did 
not  rign  the  deed  offered  In  evidence  hj  Uw 
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fendant  [the  deed  purporting  to  be  from  the 
plaintilf  to  the  grantor  of  the  defendant],  the 
admission  of  such  eridence  was  erronrous;  the 
grantee  in  such  deed  being  dead,  and  the  as- 
signee  of  such  grantee  being  a  part7  defendant 
to  the  SQit   Civil  Code  1910,  S  5858. 

2.  OBOUHDS  or  BIVXB8AI,  HOT  SHOWN, 

Ntme  of  the  othu  wmrignTnftnti  require  ■ 
nrersaL 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent.  Judge. 

Suit  between  Mattie  Boblnson  and  J.  T. 
Pope.  Judgment  for  the  former,  and  tbe  lat- 
ter bringa  error.  Beversed. 

Boger  D.  Flynt,  of  Dnblln,  for  plalnttCf  In 
error. 

R.  Earl  Oami^  a/t  Dublin,  for  defoidant  in 
error. 

HILI^  J.  Judgment  reversed.  AU  the  Jus- 
tices concur,  except  GILBBOIT,  J.,  absent  on 
aooonnt  of  sickness. 


(149  Qa.  763) 

UATHIS  et  aL  t.  GI^WSON. 

(No.  1432.) 

(Supreme  Court  of  Georgia.   Feb.  10, 1^.) 

(ByUaiMt*  by  tha  Ootirt.) 
1.  Wnxs  ^816(6)— Bequxst  or  un  estate 

MOT  SNLABOED  BT  POWEB  Or  DISFOBAL  D" 
DEVICTB  SHOULD  DDE  WITHOUT  OHILOBEK. 

A  will,  executed  In  1860  and  dul;  probated 
shortly  thereafter,  contained  provisions  whereby 
certain  bequestB  were  made  to  Sarab,  the  only 
daughter  of  the  testator.  In  a  subsequent  item 
the  will  declared :  "It  is  my  wUl  that  the  land, 
n^Toes,  and  property  that  faU  to  my  daughter 
upon  a  dlTidon  and  dfstribation  of  my  estate 
shall  be  her  sole  and  separate  propwty  and  for 
her  atAe  and  separate  use,  together  with  the  In- 
creaae,  rents,  issues,  and  profits  therefrom  dur- 
ing her  natural  lifetime,  free  from  all  debts,  lia- 
biUties,  and  obligations  of  any  husband  she  may 
have,  and  after  her  death  said  property  to  go  to 
her  dildren.  In  event  that  said  daughter  should 
die  without  children,  then  I  invest  and  clothe 
her  with  the  ri^t  to  dispose  of  said  property 
by  deed,  wlU,  or  otherwise  as  she  may  think 
proper."  In  1864  commissioners  duly  appoint- 
ed divided  the  property,  and,  among  other  things, 
set  apart  certain  land  to  Sarah.  Twenty  years 
thereafter  Sarah  sold  101^  acres  of  the  land  to 
Joseph  GlawBon  for  fl,0C3.37,  and  upon  such 
consideration  conveyed  the  land  to  him  by  a 
warranty  deed,  purporting  to  convey  the  fee- 
simple  title  in  the  usual  form.  The  deed  did  not 
mention  the  will,  or  expressly  refer  to  any  pow- 
er contained  in  the  will,  or  indicate  that  she  was 
conveying  otherwise  than  as  absolute  owner  oi 
the  fee.  The  grantee  entered  and  remained  In 
poBsession  of  the  land.  Twenty-eight  years  aft- 
er making  the  deed  Sarah  died,  having  married, 
but  never  having  given  birth  to  a  child.  The 
heirs  at  law  of  the  testator,  within  eeven  years 
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after  the  death  of  Sarah,  instituted  an  action 
against  an  heir  at  law  of  Joseph  Glawson,  to 
recover  the  land.  The  petiti<H)  was  dismissed 
on  demurrer,  and  the  plaintiffs  excepted.  Held: 
The  bequest  to  Sarah,  "free  from  all  debts, 
liabilities,  and  obligations  of  any  husband  sho 
may  ever  have,  and  after  her  death  said  prop- 
erty to  go  to  her  children,"  imported  a  life  es- 
tate only  Cor  Sarah,  which  was  not  enlarged  into 
a  lee  by  the  farther  provision,  "in  event  that 
said  daughter  should  die  without  children,  then 
I  invest  and  dothe  her  with  the  right  to  dispose 
of  said  property  by  deed,  will,  or  otherwise  as 
she  may  think  proper." 

2.  Wnxs  «=5>68&— KiGHT  or  dispobal  if  do- 
nn  SHOULD  on  wrmovr  CHiXiDBBN  held 

TO  OOnSTITUTB  A  POWEB  TO  DISPOSE  Or  ES- 
TATE IN  SBHAinDEB. 
^e  provision,  "In  event  that  said  daughter 
should  die  without  children,  then  I  invest  and 
clothe  her  with  the  right  to  dispose  of  said  prop- 
erty by  deed,  will,  or  otherwise  as  she  may  think 
proper,"  contemplated  the  contingency  that  Sa- 
rah ndght  not  leave  a  child  at  her  death,  and 
•mounted  to  a  power  to  Sarah  to  dispose  of  the 
estate  in  remainder  "by  deed,  wUl,  or  otherwise 
as  she  may  think  imiper." 

8.  Wills  »s>691,  602,  693(1)— Intent  or  tes- 

TATOB  OOVKtNS  IN  CONSTSUCmON  OP  POWEB; 

WHEN  POWEB  DUSNDENT  OTON  OORTINaSN- 

OT  UAT  BE  EZEBOISED. 
In  determining  the  character  and  extent  of 
the  power,  the  intention  of  the  testator  must 
be  given  effect.  The  donee  could  not  have  exer- 
cised the  poww  at  or  after  her  death.  Accord- 
ingly, properly  ctmstmed,  the  provision  of  tibe 
will  creating  the  power  contemplated  that  tha 
donee  ndght  execute  the  power  at  any  time  dur- 
ing her  life,  the  effect  thereof  to  be  postponed 
until  her  death,  at  whidi  time  the  contingency 
upon  wbidi  the  existence  of  the  power  depended 
must  have  happened. 

(a)  Under  this  view,  an  attempt  by  the  donee 
to  execnte  the  power  before  the  happening  of 
the  contingency  upon  whidb  it  eboold  exist 
would  not  lender  her  act  invalid,  if  the  oontln- 
gency  actually  bappened. 

(b)  The'Oase  differs  from  Sattra^eld  T.  Tate^ 
132  Ga.  266^  64  S.  B.  60;  New  T.  Potts,  55  Ga. 
420. 


4.  WiEXB  «s»602,  693(5)  —  CoHTBTAnac  bt 

un  TBHAllT  OONBTBUED  AS  EXEBOISB  OP 

POWSE  or  DIBP08AI,  UNDEB  WILL. 

Whether  or  not  the  deed  from  Sarah  to 
Glawson  was  a  good  execution  of  the  power 
contained  in  the  will  depends  upon  a  construc- 
tion of  the  will  and  also  of  the  deed ;  the  final 
test  as  to  a  proper  construction  of  those  instru- 
ments being:  What  was  the  intention  of  the 
testator  as  to  the  limit  or  breadth  of  the  power, 
and  the  intention  of  the  donee  manifested  by 
her  deed  as  to  whether  she  was  attempting  to 
exercise  the  power?  Undi  has  bem  said  on 
similar  sub^ts,  unnecessary  to  be  r^eatsd. 
Mahoney  v.  Uanning,  133  Oa.  784  66  S.  A 
1082;  Nort  v.  Healy  Real  Estate  Co.,  186  Ga. 
287,  71  S.  E.  471.  As  ruled  In  the  preceding 
note,  under  a  proper  construction  of  the  will  the 
power  was  ,exercisable  at  any  time  during  the 
life  d  Sarah,  the  full  effect  thereof  to  be  poet- 


»ror  oUi«r 


I SMU  topic  and  KBT-NUUBBB  In  all  Ker-Ntunb«rea  Dlgesti  and  Indexes 

Digitized  by 


Google 


'  352 

poned  and  detenniaed  at  her  death,  when  the 
contiiigeiicy  upon  which  it  depended  must  have 
been  determined.  Therefore  at  the  time  of  cie- 
cutfng  the  deed  she  «onld  VEeitdse  tile  power, 
subject  to  be  defeated  or  to  become  effectiTe  «t 
tbe  time  of  her  death.  She  could  also  convey  her 
life  estate  which  at  the  date  of  the  execution  of 
the  deed  was  fully  vested.  Her  deed  purported 
to  convey  tbe  entire  estate  and  to  be  based  upon 
a  valuable  consideration,  which  it  is  not  alleged 
was  not  a  full  and  fair  price  for  the  entire  e»- 
tate.  The  deed  also  eontaiaed  a  clause  at  ^n- 
eral  warranty  of  titlaw  Under  tiiese  circum- 
stances tbe  only  reasonable  Inference  Is  that 
fiarah  intended,  by  exccatinc  the  deed,  to  con- 
vey all  that  It  purported  to  convey,  tiie  full  fee- 
simple  title;  as  only  the  life  estate  was  vested 
in  ber,  and  her  right  to  convey  the  fee  depended 
upon  exercise  of  the  power.  An  interpretation 
that  she  did  not  intend  to  exercise  the  power 
would  not  Klve  foU  effect  to  the  lansuage  of  her 
deed. 

Oh  DuKraaAL  or  tetxtxoiv. 

The  jn^  did  not  err  in  diamisriBf  tiie  pe- 
tition on  general  demurrer. 

Brror  from  Buperlor  Court,  Jones  Oonntsr; 
J.  B.  Part,  Judge. 

Action  S.  B.  HatlilB  and  othov  against 
J.  E.  Glawson.  Petitton  dismlsaed  on  denmr- 
rer,  and  plaintiffs  bring  mror.  Afilrmed. 

Sibley  &  Sibley,  of  Mllledgevtile,  and  Saml. 
H.  Slbl^,  of  Atlanta,  for  plaintlfCs  In  error. 

Hardeman,  Jones,  Park  ft  Johnston  and  O. 
A.  Glaweon,  all  ot  Macon,  and  W.  W.  Burgess 
and  F.  Holmes  Jobnson,  both  of  Gray,  for 
defendant'  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(14a  Ga.  8S6) 

KBTSTONB  PEOAN  GO.      OIABK  et  aL 
<No.  13M.) 

(Supreme  Oonrt  ot  Georgia.  14,  19Sa) 

(avVaUu      the  Court.) 

1.  ReFCSAL  of  KHTEBLOCUTOBT  INJUNOTION. 

Under  the  pleadings  and  the  evidence  the 
court  ^d  not  err  In  refusing  to  grant  an  Inter- 
locutory Injunction. 

2.  Ahpui.  avd  ebbob  ^s>176  —  Issus  hot 

■     XADK  BT  PLEADIH08  ZS  IfOT  BBTOBB  IHB 
COURT. 

An  issue  not  made  by  ^e  pleadings  of  el* 
ther  party  is  not  before  the  court,  though  evi- 
dence upon  the  issue  was  submitted  upon  the 
bearing  for  interlocutory  injunction,  and  counsel 
for  both  parties,  in  their  briefs  of  file  in  this 
court,  treat  the  issue  as  in  tbe  case.  See  Hicks 
T.  Marshall,  67  Ga.  713;  Marthi  T.  Nichols,  127 
Ga.  705.  56  S.  E.  903. 

Error  from  Superior  Court,  OalhouD  Coun- 
ty;  W.  M.  Harrell,  Judge. 


(Ga. 

Action  for  injunction  by  the  Keystone  Pecan 
Company  against  Bfrs.  Lk  B.  Clark,  admin- 
istratrix, and  others.  Interlocat(H7  inj auc- 
tion d»)Ied,  and  i^alntiff  brings  error.  Af- 
firmed. 

BUlner  A  Farfcaa^  of  Albany,  for  plaintUf 

in  error. 

Yeomana  A  Wilkinson,  of  Dawson,  tor  de- 
fen  danta  In  error. 

PER  CUBIAU.  Judgment  atBnned.  AU 
the  Juatlcee  concur. 


(IN  Oa.  «> 
WOOTEN  T.  EVANS.  Sherilt  et  aL 
(No.  15210 

(Supreme  Court  of  Georgia.   Feb.  31  3920.) 

(fiyllotet     Oe  OomrU) 
SBoncnon  «=»S7— iNDicnocNT  not  osabo- 

INO  PBBSnASION  AND  PBOUXSB  OF  MABBUOB 
TO  BE  FBAVDUUNT  WAS  SCFFICIBKT. 

An  indictment  charging  tbe  accused  with 
the  offense  of  seduction,  and  aUeging  that  he 
"did  by  persuasion  and  promise  of  marriage 
seduce  a  virtuous  unmarried  female,  and  by 
auch  persuasion  and  promise  of  marriage  in- 
duced her  to  yield  to  his  Instfol  embraces.**  is 
sufficient  without  diarging  further  that  the  per- 
suasion and  promise  of  marriage  were  ^Ise 
and  fraudulent. 

Error  from  Superior  Court,  Jeff  Davla 
County;  J.  P.  HU^umltii,  Judgft 

Habeas  corpus  by  Walter  Wooten  against 
D.  L.  Evans,  Sheriff  of  J^  Darls  County. 
Judgment  for  defendant,  and  petltlonear 
brings  error.  Affirmed. 

Ohastain  ft  Henson.  of  Douglas,  and  W.  W. 
Bennett,  of  Baxley,  for  plaintiff  in  error. 

AlTln  y.  Sellers,  Sol.  Gen.,' of  Baxley.  and 
S.  D.  Dell,  of  Hazlehurst,  for  defoMlant  In 
error. 

BECK,  P.  J.  Walter  Wooten  brought  his 
petition  for  habeas  corpus  against  D.  L. 
Evans,  sheriff  of  J^  Davis  county,  alleging 
that  he  Is  being  lll^Ily  restrained  of  bis 
liberty  tgr  the  defendant;  ttiat  the  cause 
of  the  restraint  Is  under  an  allied  swtence 
passed  iQK>n  his  conviction  for  the  offenae 
of  seduction;  and  that  the  conviction  and 
sentence  were  illegal  and  void,  because  tbe 
Indictment  under  which  he  was  tiled  did  not 
charge  any  crime.  The  judge  to  whom  this 
petltlMi  was  presmted  refused  to  Issue  ttie 
writ 

The  indictment  under  which  the  defendant 
was  tried  and  convicted,  and  upon  which  the 
sentence  now  attacked  as  illegal  Is  baaed, 
charges  Walter  Wooten,  the  petitioner,  with 
the  offense  of  seduction,  and  alleges  tliat  he 
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**dM  b7  persnaskm  and  promise  at  marriage 
Kdnoe  Ithe  woman  alleged  to  have  been  ae* 
duced]  a  Tirtnons  unmarried  female^  and  In- 
duce her  to  yield  to  bla  lustful  embraces,  and 
aUonr  blm,  tbe  said  Walter  Wooten,  to  have 
carnal  knowledge  of  her."  It  is  not  contend- 
ed tiiat  Uie  Indlctmoit  In  otho:  rasmcts  was 
not  full,  complete  and  regular ;  but  It  Is  Insist- 
ed that  in  order  to  charge  a  crime  It  should 
have  be«i  alleged  In  the  Indictment  that  the 
persuasion  of  marriage  was  false  and  fraud- 
ulent, and  tbm^oxe  the  allecitlons  were  In- 
suffldeDt  to  diarge  the  offense  of  seduction. 

The  IndictmeDt  was  suffldent  We  have 
no  doubts  on  the  question.  The  conviction 
stands. 

Judgment  affirmed. 

All  the  Justices  ooncor,  eonept  GILBBBT, 
3^  alMent  on  acooont  ct  slctnw.. 


DENTON  T.  PABSONS. 
(Bnpnme  Court  of  Georgia. 


(No.  1688.) 
March  9^  1020.) 


(Svllabua  hv  the  Court.) 

1.  SxmnoBS  awd  adminiotbatom  «»181— 
Wnxs  <s>600(l)  —  FcnTjoN  lo  bbcotib 

UNDS  loa  DISTBXBQTIOir  DnniBBABU 
WBKBlB  ROT  ALLIOIHO  HWKBSITT  TOX  DXS- 
tBZBimOH;  WIVX  HELD  TO  TAKB  VU  miFU 
WITH  POWES  or  DiBPOSITIOn. 

Denton,  as  administrator  with  wtil  annexed, 
brooKbt  mit  to  recover  land  and  mesne  profltSf 
of  whidi  his  teatata  died  seised  and  poBsetned; 
the  sole  alleged  parpose  of  audi  recovers  being 
"for  tbe  purpose  of  matdng  diattibution  among 
the  legatees  and  heirs  at  law  of  said  deceased." 
The  will  devised  the  land  ot  de  testator  {in- 
dnding  that  sought  to  be  recovered  in  this  Bait) 
to  bis  wife,  Bozana  El^a,  "with  all  rigbta, 
membera,  and  apinurtenanees  to  said  lots  of 
land  in  any  whw  belonging,  free  from  all  diarge 
and  lindtation  whatever,  to  her  own  proper  use, 
benefit,  and  behoof  forever,  to  dispose  of  the 
same  by  will  or  otherwise,  as  she  may  deem 
proper."  To  this  petition  a  general  demurrer 
was  interitoBed,  which  was  sustained.  Tbe 
plaintiff  excepted.  Held,  that  the  court  did  not 
err  in  sostalnlng  the  general  demurrer.  Under 
the  terms  of  the  will  the  wife  obtained  fee 
rimple  title  to  the  land,  and  was  expressly  em- 
powered to  dispose  of  the  same  by  will  or  other- 
wise as  she  might  deem  proper.  Moreover,  tbe 
plaintilTa  petition  failed  to  allege  that  the  es- 
tate owed  any  debts  which  would  require  a 
sale  of  tiie  Iand%  or  any  reason  why  it  was  nec- 
essary for  him  to  distxibate  the  estate. 

Error  from  Superior  Court,  Paulding  Coun- 
ty; F.  A  Irwin,  Judge. 

Action  by  J.  P.  Denton,  administrator, 
aSBinst  F.  D.  Parstms.  Gweral  donurrer 
to  petition  sustained,  and  plalntUF  brings 
Affirmed. 


W.  B.  Splnks,  of  Dallas,  tot  plaintiff  in 
error. 

A.  L.  Bartlett  and  a  B.  HcOarlty.  both  of 
Dallas,  tor  d^Nidant  in  error. 

GILBERT,  J.  Judgment  affirmed.  AH  tbo 
Justices  ccmcur,  exc^  BECK,  P.  J.,  absent 
on  account  of  sickness. 


(ISO  0^.  IS) 

WATCASTEB  t.  WATCASTEB.  (No.  1811 ) 
(Supreme  Court  of  Georgia.    Mardi  9,  1020.) 

(SyUabUM  hv  the  Oourl.) 

1.  Pbbszdxho  jubob  has  powbb  in  SUITS  poa 

niTOBCB  TO  GBaifT  AUHOlfT  OB  DBOBEB  BUIU 

snrncxBiiT  ma  sujjpcbi!  or  wm  ahd 

Carrie  Way  caster  brought  an  action  against 

l^urman  Waycaster  for  divorce,  and  for  per> 
manent  and  temporary  alimony.  The  petition 
was  filed  cm  August  11,  1919,  and  was  made  re- 
turnable to  the  September  term  of  court.  On 
August  18th  the  judge  passed  an  order  re- 
quiring tbe  defendant  to  show  cause  before  btm, 
at  a  designated  time  and  place,  why  temporary 
alimony  and  counsel  fees  should  not  be  granted 
to  the  petiti<»er  aa  prayed.  At  the  appearance 
term  the  defndant  demurred  to  tiw  petition,  on 
the  ground  that  it  set  out  no  csuse  of  action 
for  divorce.  He  also  filed  a  special  plea  alleging 
that  the  superior  court  had  no  jarisdictioQ  over 
alimouy,  but  that  the  Judge  of  sach  court  had 
exelosive  jurisdiction ;  that  the  defendant  should 
not  be  required  to  answer  as  to  temporary 
alimony,  for  the  reason  that  no  petition  had  been 
presented  to  the  judge  of  the  superior  court  In 
term  time,  based  upon  a  pending  action  for 
divorce;  that  the  rule  nisi  was  passed  by  the 
court  when  there  was  no  pending  action  for 
divorce;  that  the  petitton  tat  divorce  was  filed 
on  August  11,  1010,  the  order  to  show  causr 
why  temporary  alimony  and  counsel  fees  should 
not  be  granted  waa  signed  on  Angnst  IS,  101% 
and  the  defendant  waa  served  on  Angnst  18, 
1919.  Held: 

**In  salts  for  divorce,  the  Judge  pre^ddlng  may, 
either  in  term  or  vacation,  grant  alimony,  or 
decree  a  sum  sufficient  for  the  support  of  the 
family  of  the  husband  dejtendait  opon  him,  and 
who  have  a  legal  claim  upon  Ills  support,  as 
well  as  for  (he  support  ot  Us  wtfe."  CiT. 
Code  1010,  i  2060. 

2.  DiVOBCB  ^=>210  —  NOTWITHSTANDINO 
PENDING  DKUURBBB,  SUIT  LB  PBNDINQ  AM 
RBSPBCTB  AU.0WAN0X  OV  lEHPOEABY  ALI- 
MONT. 

Notwithstanding  the  general  demurrer  at- 
tacking tlut  Buffideney  of  the  petition,  a  ault  tar 
divorce  will  be  considered  as  pending  uutn  a 
judgment  is  rendered  sustaining  tbe  general 
demurrer.  The  sufficiency  of  the  petition  to 
withstand  the  demurrer  is  one  ai  the  issues  to 
be  determined  by  the  court,  and  temporary 
alimony  may  properly  be  awarded  to  afford  the 
wife  tbe  meana  of  contesting  all  of  the  iasoea 
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In  the  case.  Pariwr  r.  Parker,  148  Ga.  196, 
96  S.  E.  211  (3) ;  Harriaou  t.  Harrison,  IBS  Oa. 
81,  65  S.  B.  126. 

8.  DiVOBCI  «S»214(2)--OBbEB  to  show  0AU8S 

aoahtr  awabd  of  ivmfdbabt  auhont 

KAr  BE  PASSED  OK  AFFLIOATIOK  THEBEFOB 
INCLUDED  nr  SUIT  FOB  DXVOBCB  IN  8DFEBXOB 

CODBT. 

An  order  reqniring  the  hosband  to  show 
cause,  at  a  designated  time  and  place,  wb; 
temporary  alimony  should  not  be  awarded  to 
the  wife,  signed,  "W.  L.  Hodges,  Judge,  Supe- 
rior Court,  Northern  Qrcuit,"  is  a  vaUd  rule 
nisi  which  may  be  l^ally  passed  npon  an  ap- 
plication for  temporary  alimony  included  In 
and  88  a  part  of  a  suit  for  dlToiea  addressed  to 
and  filed  in  the  anperior  courL  Harrison  t. 
Harrison,  supia. 

4.  DiTOBCB  «S»214(2>~BlIU  RIBI  TO  BROW 
OAUSB  AQAIHBT  AWABD  OF  TEHPOBABT  ALI* 
UONT  HAT  ISSUE  BEFOBE  BEBTICaE  OF  PETI- 
TION FOB  FUBFOSE  OF  DIVOBOE. 

Aiba  filing,  the  rule  nisi  could  lawfully  Is- 
sue prior  to  the  serrice  of  the  petition  for  the 
puipose  of  the  divorce  trial;  the  attendance 
of  the  defendant  on  the  hearing  for  temporary 
alimony  being  in  response  to  the  rule  hid,  and 
not  by  virtue  of  the  eerrice  of  process,  Hogan 
r.  Hogan,  148  Oa.  162,  95  S.  K.  872  (2). 

Error  from  Superior  Court,  Franklin  Coun- 
ty; W.  L.  Hodges,  Judge. 

Acti<m  by  Carrie  Waycaster  against  Tlinr- 
man  Waycaster  for  divorce  and  for  perma- 
nent and  tonporary  alimony,  in  whidi  tbere 
was  an  order  requiring  defendant  to  show 
canse  before  Judge  why  tonporary  alimony 
and  counsel  fees  should  not  be  granted,  and 
defendant  brings  error.  Affirmed. 

J.  H.  &  Enimett  Skeltou,  <tf  Hartwdl,  and 
Ooode  &  Owen,  of  Tocooa,  for  plaintUf  in 

MTOr. 

W.  B.  Little  and  R.  T.  Camp,  both  of 
OamesTllle,  tot  defendant  In  uxor. 

GILBERT,  J.  Jodgmoit  affirmed.  All  flie 
Jtistlces  concur,  eccept  BECK,  P.  absoit 
on  account  of  sickness. 


KlSO  Go.  B4) 

MOBBISON  et  aL  t.  FIDBLIT7  ft  DEPOS- 
IT CO.  OF  MARYLAND  et  aL 

(No.  1307.) 

(Supreme  (3ourt  of  Georgia.    Feb.  28,  1920.) 

(SvUabiu  by  the  Court.) 

1.  Descent  and  DumaBUTXON  ^9122— Cud- 
hob  MAT  BECOTEB'  PEBSOHAI.  JUDOUEHT 
AGAINST  BEIB  BECEXTnta  ASSETS  Uf  AKOUNT 
SUFFICIENT  TO  PAT  CLAIM. 

Where  a  person  dies  owing  a  debt,  his  cred- 
itors may  in  equity  follow  assets  left  by  such 
person  ia  the  hands  of  a  distributee;  and 
where  the  assets  received  by  the  distributee 


are  suffident  to  pay  the  debt,  the  creditors  may 
obtain  a  personal  judgment  against  the  distrib- 
utee for  the  amount  of  his  debt.  Caldwell  r. 
Montgomery,  8  Qa.  106;  Cir.  Code  1910,  I 
3785. 

2.  Descent  and  DxamiBUTioN  «=>143— C^d- 

ITOB  UUST  SUB  HEIB  WiraiN  TEBU  APPIJCA- 
BLB  TO  CASE  AOAINST  DECEDEItT. 

In  such  case  the  creditor  must  sue  npon  hii 
claim  within  the  statutory  term  applicable  to 
his  case  against  the  decedent.  Caldwell  t. 
Montgomery,  supra. 

8.  LZUTTATION  or  ACTIONS  «=»22(7)  —  SUITB 
FOB  BBBACH  OF  BONDS  BABEED  IN  20  TEAB8. 
Where  the  debt  is  for  damages  from  a 
breach  of  a  bond,  the  term  of  limitations  is 
20  years  from  the  breach  of  the  bond.  Cald- 
well T.  Montgomery,  supra.  This  apices  to 
actions  for  breach  of  bonds  for  title  to  land, 
as  ruled  in  the  case  dted,  and  to  actiona  for 
breach  of  official  bonds  of  sheriffs  in  this 
state.  Harris  T,  Black,  143  Oa.  497,  85  8.  E. 
742 :  Slaton  t.  Morrison,  144  Qa.  473,  87  8. 
E.  8801 

4.  Pbikcipal  and  substt  «E9>180ffl)— Ikdu- 

NXIT  AGBEEUEHT  OOHBTBUBO  TO  IN0I.DDB  AT- 
TOBRBT'B  fees;  INDEHHITT  AOBBBHENT  NOT 

wrraiN  ratutb  belatiko  to  10  dan*  no- 
tice FOB  BKCOVEBT  OF  ATT0B!fTET*S  FEES. 
An  agreement  by  a  principal  with  his  sure- 
ty that  the  former  will  "indemnify,  and  keep  in- 
demnified, the  said  company  from  and  Against 
any  loss,  costs,  charges,  suits,  damages,  coun- 
sel fees,  and  expenses  of  whatever  land  or  na- 
ture which  said  company  shall  or  may  for  any 
cause,  at  any  time,  sustain  or  incur,  or  be  put 
to,  for  or  by  reason  or  in  consequence  of  said 
company  having  entered  into  or  executed  said 
bond,"  will  anUiorise  the  eompany  to  reoorer 
reasonable  attorney's  fees  incurred  for  prose* 
cuting  a  suit  for  reimbursement  of  money  paid 
out  by  the  surety  on  account  of  the  prindpal'i 
breach  of  ids  bond. 

A  contract  of  the  diaraeter  just  indicated 
does  not  fall  within  the  operation  of  CSt.  Code 
1910,  1 4262,  relatively  to  the  giving  of  10  days' 
notice.  Oliver  Typewriter  Go.  t.  Fielder,  7 
Qa.  App.  525,  67  &  B.  210l 

5.  Sctticzenct  of  pbtition. 

Applying  the  prindples  ruled  above,  the 
petition  for  intervention  in  this  case  was  not 
subject  to  demurrer  on  the  groimd  that  it  did 
not  set  forth  a  cause  of  action,  or  that  the 
cause  of  action  waa  barred  by  tiie  statute  of 
limitatious. 

6.  Res  ADJUDICATA. 

The  case  differs  on  its  facts  from  Morrison 
V.  Slaton,  148  Oa.  294,  96  S.  B.  422,  in  which 
the  plaintiff  was  not  the  plaintiff  in  this  case, 
and  there  waa  no  issue  in  that  case  between 
the  plaintiir  therein  and  the  defendant  in  tUa 
case.  The  ruling  there  made  Is  not  res  adjo- 
dicata  aa  to  the  present  case.  16  B.  Ok  L.  f 
487.  In  dedding  that  case  the  omrt  overiooked 
the  case  of  C^dwell  v.  Montgomery,  supra, 
which  was  controlling.  In  so  far  as  the  deci- 
sion in  the  Morrison  Case  rules  that  a  differ- 
ent statute  of  limitations  would  apply  to  an 
action  against  the  administrator  of  the  estate 
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of  the  Aatribntee  of  th«  deceamd  principal 
Darned  In  the  bond  than  woalA  apply  to  tb« 
surety  on  the  bond,  that  decteion  murt  yield 
to  the  older  case  of  Galdwell  T.  Ifontgomoy, 
rapm,  and  will  not  be  followed. 

7.  PnzTxoK  nm  ximBmiinur. 

73ie  petition  for  Intervention  also  set  forth 
a  eaaie  of  action  against  the  surety  on  the 
bond  of  the  admlnistratpr  of  the  distributee, 
and  that  snrety  was  a  proper  party  to  the  case. 
Bailey  t.  McAlpln.  122  Oa.  616,  60  8.  B.  888; 
Mercer  v.  Hadgin%  145  Oa.  289, 88  S.  B.  966. 

8.  Gbotjndb  of  DDnmm. 

Tha  Judge  did  not  err  In  oTerraling  all  the 
general  and  special  grounds  of  demurrer  to  the 
petition  for  interrantion. 

Error  from  Superior  Court,  Bldmumd 
Oonnty;  H.  C.  Hammond,  Judge. 

Proceedings  between  H,  C.  Morrison,  ad- 
ministrator, and  others  and  the  Fidelity  St 
Deposit  Company  of  Maryland  and  others. 
Judgment  for  the  latter,  and  the  former 
bring  error.  Affirmed. 

Wm.  H.  Fleming,  ot  Angaata*  tor  i^alntUfs 
in  error. 

Barrett  &  Bnllf  ot  Augnata,  tot  defendants 

in  error. 

ATKINSON,  J.    Judgment  affirmed.  Ail 
the  Justices  concur,  except  OILBEStT,  J. 
absent  <u  account  of  sickness. 


(150  Oa.  71) 

BHEUEOS  T.  STATBL  (Na  17SK) 
(Snpraas  Court  of  Qem^  Mardi  8^  IBOO^ 

(Syltaiut  hy  iht  Court.) 
X.  Orhhnal    law    ^>825(3}— Fulubk  to 

OHABaS,  IN  ABSKNOB  09  BIQtlXST,  TEAT  OEB- 

TAiH  "FBunna"  usht  bb  pvisucbxd  as 

worn  A  HtSDSHKAHOa,  KOT  BBTU8IBU  XBOB; 
"jUSmUBLI  HOIUOIDK." 

In  a  prosecution  for  homicide^  the  accused 
contended  that  the  decMsed,  at  the  time  ui  the 
homicide,  was  making  a  felonious  assault  upon 
bis  person.  In  his  instructions  to  the  jury  the 
court  diarged  that  "justifiable  homicide"  is  the 
killing  ot  a  human  bang  In  self-defense  or  in 
defense  of  the  pezsou  againat  one  who  mani- 
festly intends  or  videaTMs  by  vlcdenee  or  sur- 
prise to  commit  a  felmy  upon  the  person  fcill- 
ing^  aa  iworided  in  the  Penal  Oode  of  1910,  { 
70.  In  defining  the  tnm  "fdony,"  tiie  court 
diarged  that  "a  felony  is  an  offense  punishable 
by  death  or  imprisonment  In  the  penitentiary, 
and  not  otherwiBe."  ^e  exception  to  the 
charge  is  that  "the  term  'felony'  means  an  of- 
fense, for  which  the  offender,  on  conviction, 
iritall  be  liable  to  be  punished  by  death  or  im< 
prisonment  in  the  penitentiary,  and  not  otiier^ 
wiam,"  aa  defined  in  the  Penal  Code  of  1910, 
%  2.  HM,  that  the  failure  of  the  courts  in  the 
absence  of  request,  to  instruct  the  jury  tiiat 
certain  feloniea,  among  them  assault  with  intent 


to  murder,  mljAt  be  punished  as  for  a  miBde- 
meanor,  in  the  circumstances  stated  in  the  Penal 
Code  1910,  1 1062,  Is  not  reversible  error. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrues.  First  and  Secmd  Series,  Felony; 
Justifiable  Homicidal  ' 

2.  CBnuNAX.   U.W   ^s>S2S(X)'-T^vm  id 
OHABQB  oraBB  ZHBiBuciioHa  oiaucbd  to  bb 

PBBTINBHT,  WITHOXIT  A  BBQUBST,  IS  HOT 
KEBOB. 

The  failure  of  the  conrt  to  give  In  charge 
la  «mnection  witik  pcotinent  and  I^al  Instruo- 
ticms  given,  other  instructions  daimed  to  be  le- 
gal and  pertinent,  there  being  no  request  tox 
Buch  furtiier  instructitms,  is  not  a  good  as- 
signment of  error.  See  Oantrdl  T.  State,  141 
Oa.  98,  99,  80  S.  B.  649;  Booker  t.  StstSk  16 
Ga.  App.  280,  86  S.  B.  256. 

8.  SumozKNOT  at  btidenoe. 

The  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  overruling  tha  motion  for 
new  trial. 

Error  from  Superior  Court,  Bartow  Oonn- 
ty; M.  0.  Tarrer,  Judge. 

Fred  Shelton  was  convicted  of  an  offense, 
his  motion  for  a  new  trial  was  denied,  and 
he  brings  error.  Affirmed. 

O.  a  Pltbnan,  of  OarterBTllle,  and  W.  B. 
Mebane^  of  Rome^  tot  plaintlft  In  error. 

Joe  M.  Lang.  8<fl.  Gen.,  of  Calbonn.  Ollf- 
fiord  Walker,  Atty.  Qol,  and  M.  a  Bennet, 
of  Atlanta,  for  the  Stata 

GBOBOB,  J.  Judgment  affirmed.  AH  the 
Justices  concur,  except  BBOB;  P.  J.,  absent 
on  account  of  sickness. 


(lEO  Oa.  68) 
000LSB7  T.  STATBL  0^0.  1512L) 

(Supreme  Obnrt  «<  Qeoigla.   Mwoh  1^  ISSfU 

(SvUabUM  hp  Oe  OourQ 
1.  Obiuikai.  iaw  «=»922p)— Chabqe  oh  Jua- 

TZriABUB  HOICICIDB  VStStO  |rOBD8  "KAHX- 
raSTLT  IHTBHOB  AHO  BHOKAVOBtf'  IHBIBAD 
or  nATDTOBX  W0BD8  **lCAHXn8CLT  XIHSHDS 

OB  xrdeavobb"  heu>  hot  to  BBQUIBB  HBW 

TBUI» 

In  the  trial  of  a  defendant  charged  with 
murder,  where  the  defense  of  justifiable  homicide 
was  relied  on,  on  the  ground  that  at  the  time 
of  the  fatal  shot  the  deceased  was  shooting  at 
the  accused  with  a  pistol,  sn  inaccuracy  In 
charging  section  70  of  the  Penal  Code  1910^ 
defining  justifiable  homicide^  by  the  uss  of  the 
words  "manifestiy  intends  and  endeavors,**  In- 
stead of  the  words  "manifestly  intends  or  en- 
deavors," will  not  require  the  grant  <rf  a  new 
triaL 

(a)  In  Um  case  of  Taylor  v.  State,  181  Oa. 
765,  68  S.  B.  296,  reUed  on  by  the  defendant,  It 
was  not  held  that  such  an  inaccuracy  would  be 
cause  for  a  reTersal  in  a  case  of  the  character 
above  mentioned. 


Cs»For  otiier  esses  see 
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2.  CKXMXnAL  LAW  ^822(8)— Chaege  lihit- 

Zna  HIOHT  TO  KILL  TO  PBEVfeNT  DECEASED 
TBOU  KILUKO  DEFENDANT  OB  TO  FBEVENT  A 
VXU)NT  ON  DETENDANT'B  FEBSON,  IN  VIEW 
or  OTHE2  PABT8  OF  CHASGB,  HELD  NOT  lOB- 
LEADINO. 

In  one  part  of  the  charge  on  justifiable 
homitide  the  defense  was  limited  to  the  right  to 
kUl  in  order  to  prevent  the  deceased  from  tak* 
ing  the  life  of  the  defeDdant,  or  to  prevent  a 
fdony  being  committed  nptm  his  person.  Other 
portions  of  the  cliarge,  concretely  applying  the 
law  to  the  t»etB  in  evidence,  were  sufficiently 
broad  to  comprehend  all  other  matters  of  de- 
fense relied  on  by  the  defendant;  and  the  in- 
struction complained  of,  when  considered  In 
connection  with  the  charge  in  Its  entirety,  was 
not  nndoly  reatrictiTe  or  misleading. 

&  AUENDED  HOnOR  FOB  NEW  TBIAL. 

Other  grounds  of  the  amended  motion  for 
new  trial,  whidi  complained  at  the  ehai^,  and 
of  omission  to  charge,  are  without  merit,  and 
are  not  of  sndi  diaracter  u  to  require  dabo> 
ration. 

4.  EETUBAL  of  new  TBIAL. 

Tb»  verdict  waa  anthoilKd  by  the  evidence, 
and  there  was  no  error  in  tefndns  a  new  trial. 

Error  from  Superior  Oourl;  Bariy  Oounty; 
W.  a  Worrlll,  Judge. 

Ulysses  Goolsby  wag  convicted  of  an  of- 
fense, his  motion  for  a  new  trial  waa  denied, 
and  he  brings  error.  Afitoned. 

W.  a  Munday  and  O.  H.  Comwell,  both  of 
AtlaiUa,  for  plaindfit  In  error. 

B.  T.  Gastellow,  Sol.  Gen.,  of  Cnthbert,  B. 
R.  Arnold,  of  Atlanta,  Cliitord  Walker.  Atty. 
Gen.,  and  II.  O.  Bennet,  of  Atlanta,  for  tbe 
State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BEC^  P.  J.,  ab- 
sent oa  account  of  sickness. 


(14»  Qu.  837) 

DEiNNABD  et  al.  v.  FARMERS'  &  MERp 
CHANTS'  BANK.    (No.  I44S.) 

(Supreme  Court  of  Georgia.   Feb.  20^  1020.) 

(Byltabut  hy  th«  Courts 

X.  BSFUBAL  OF  TBIAL  BT  JUBT. 

This  case  is  cootrolled  by  the  decision  in 
Bradley  v.  State,  lU  Ga.  168,  36  S.  E.  630,  00 
L.  R.  A.  e&l,  78  Am.  St.  Bep.  157.  According- 
ly the  judge  did  not  err  in  declining  to  grant 
a  Jury  trial  on  the  issue  sought  to  he  nude  by 
the  plaintiff  In  error  under  Civ.  Code  191(^  } 
4643. 

2.  SUFnCIENCT  OF  EVIDENCE. 

The  judge  was  authorized  to  find  under 
the  evidence  the  defendants  guilty  of  contempL 

Error  fr<Hn  Superior  Court,  Thomas  Coun- 
ty; W.  B.  niomas,  Ju^s^ 


Proceedings  betwe^  C.  S.  Dennard  and- 
others  and  Farmers*  &  Merchants'  Bank  of 
Ooolidge.  Judgmoit  for  the  latter,  and  tbe 
former  bring  error.  Affirmed. 

Se^  alsok  101  S.  n.  072. 

Titus,  Dekle  Jb  Hopkins,  of  Thomas  vllle, 
few  plabttUfs  in  errw. 

Clifford  B.  Hay,  <tf  TlumuwrtU^  tor  de- 
fendant In  «Tor. 

ATKINSON,  J.  Judgment  affirmed.  Alt 
the  Justlcea  coneor,  ezo^  OILBEBT,  3^ 
absott  on  accoont  of  alct'noaaL 

GBOBGB,  J.,  ooDCDia  wpeOaOj, 


(ISO  Oa.  M) 
PERBT  T.  MONBOB  et  at  (N&  1867.) 

(Supreme  Court  of  Georgia.  Fd>.  24, 
(SyUahua  hg  tka  OourtJ 

1.  PbTZTIOIT  AB  AUNDED  lUFnUUNTIiT  in- 
8CBIBED  LAND  SUED  FOB. 

The  petition  as  amended  sufficiently  describ- 
ed the  land  sued  for.  It  set  fordi  a.  cause  of 
action,  and  was  not '  sabjeet  to  any  of  4faa 
grounds  <rf  demnnw. 

2.  AssuL  AITS  naon  ^soaoadSh^wmn  or 

HOTIOH  n>B  NEW  TBIAL  ASBXONIHO  EBBOB  III 
ADiaSSIOIT  OF  EVIDENCE  NOT  BET  OUT  IN  HO- 
TION  OB  ATTACHED  THEBETO  PBE8EHTS  NOIH- 
INO  FOB  DECISION. 
A  ground  of  a  motion  for  new  trial  assigning 
error  on  the  admission  in  eridence,  over  stated 
objections  of  movant,  of  a  document  which  is 
neithcar  set  out  literally  or  In  substance  In  the 
motion,  nor  attached  thereto  as  an  exhibit  prop- 
erly identified,  hut  Is  merdy  referred  to  as  set 
out  in  the  brief  of  evidence,  luesents  no  qnestirai 
for  decision.  Ford  r.  Blackshear,  140  Oa.  VIO, 
78  S.  E.  S7& 

3.  Denial  or  raw  tbial. 

.  In  80  far  as  any  of  the  grounds  of  the 
amended  motion  for  new  trial  was  sufficient  in 
form,  it  was  not  sufficiently  meritorioos  to  ro- 
qulre  the  grant  of  a  new  triaL 

4.  Refusal  of  new  trial. 

There  was  evidence  to  authorize  the  verdict, 
and  the  refusal  of  a  new  trial  was  not  error. 

,  Error  from  Superior  Court,  Liberty  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  between  J.  A.  Perry  and  Elizabeth 
Monroe  and  others.  Judgment  for  the  lattur, 
and  the  former  tnings  orror.  Affirmed. 

01tr»  ft  CHlver,  of  Savannah,  for  plaintiff 
in  error. 

N.  J.  Norman  and  W.  B.  Hewletti  both  of 
Savannah,  for  defendants  In  ema, 

FISH,  O.  J.  Jud^ent  affirmed.  All  the 
Justices  c<mcar,  except  QILBBRT,  J.,  absrait 
on  account  of  sickness. 
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■LBOD  T.  CAMP.  FLANIGAM  &  TOOLE 
et  aL   (No.  1402J 

(Sopreme  Coart  of  Georgia.    Feb.  26,  1020.) 


(BviMm*  by  tie  Court.) 
L,  Bills  ahd  votbb  ^Pi60— 8bpaiut»  nm 

OUfNOT  BE  HAINTAINBD  AQAIKST  OlfK  JOINT 
MA£XB  UNLESS  THS  OTUEB  13  DEAD  OK  OAS- 
HOT  BE  WOVND  AND  BBBTKD. 

Oamp,  FlauiKan  A  Toole  sold  to  W.  M.  El- 
rod  and  J.  H.  Blrod  certain  land,  deUvering 
to  them  a  bond  to  make  them  title  npoa  the 
paTment,  by  **tbe  said  parties  of  the  second 
part"  (the  two  ISrods),  of  the  purchase  price,  a 
substantial  portion  of  wbich  was  paid  in  casht 
and  for  the  balance  a  series  of  joint  promissory 
notes  were  giren  by  the  two  S3iods  to  Camp, 
Flanigan  &  Toole,  which  notes  were  speciflcaUy 
and  folly  described  in  the  bond,  as  to  date, 
maturity,  principal,  interest,  etc  The  purchas- 
ers went  into  possesion,  and  upon  default  in 
payment  of  several  of  the  notes  at  maturity. 
Camp,  Elanigan  &  Toole  brought  suit  on  them 
against  W.  M.  Earod  alone,  who  In  his  answer 
denied  that  he  was  indebted  on  the  notes,  and 
aet  up  several  reasons  why  he  was  not.  On  the 
trial  the  defendant  moved  to  dismiss  the  ca^e,  on 
tke  ground  that  the  notes  were  Joint  only,  and 
that  an  action  tberecm  would  not  lie  against  him 
alone ;  it  not  being  alleged  that  J.  H.  Blrod,  the 
other  joint  maker,  was  dead  or  beyond  the  juris- 
dicticm  of  the  court,  or  that  he  could  not  be 
served.  Thereupon  the  plaintiffs  were  allowed 
to  amend  their  petition  as  follows:  "Plaintiffs 
show  to  the  court  ttiat  while  the  notes  sued 
opon  are  signed,  by  W.  U.  EUrod  and  J.  H. 
Elrod  Jointly,  that  soon  after  the  trade  was 
made  and  after  W.  M.  Elrod  and  J.  H.  Elrod 
had  been  In  poasesshm  of  said  tract  of  land 
for  abont  one  year,  the  said  J.  H.  Elrod,  who 
Is  a  son  of  W.  M.  Elrod,  moved  off  the  land, 
and  turned  over  all  of  his  interest  to  his  father, 
and  since  that  time  W.  M.  Elrod  has  been  in 
eldnsive  possession  and  control  of  said  tract  of 
land  and  has  exercised  sole  ownership  of  ssme, 
and  has  repeatedly  informed  plaintiffs  that  the 
aaid  J.  H.  Elrod  has  no  further  interest  in 
•aid  traj^  of  land  or  the  payment  of  the  notes 
^ven  therefor  or  the  bond  for  title  thereto. 
Tb9  said  J.  H.  Elrod  stated  to  plaintKEs  that  all 
of  his  interest  had  been  transferred  to  his  father, 
W.  M.  Elrod.  I^aintiaB  consented  to  the  re* 
lease  oi  said  J.  H.  E^rod  from  any  liability 
nnder  and  by  virtue  of  said  notes,  and  now  and 
here  renounce  any  claim  or  demand  against 
said  J.  H.  Blrod  on  said  notes.  Wherefore 
plaintiffil  pray  that  the  final  decree  rendered  in 
this  cause  releaee  and  relieve  said  J.  H.  Elrod 
frtttn  any  liability  upon  the  notes  sued  upon  or 
any  other  notes  of  the  serfea  of  whldi  they 
are  a  part;  and  forthw  Utat  hj  proper  decree 
XdaintifFs  be  relieved  and  released  from  any  obli- 
gation to  J.  H.  Elrod  and  B.  MtoA  by  virtue 
of  the  bond  for  title  executed  by  plaintiffs  or 
Idaintiffs  and  J.  B.  Williams  to  W.  M.  Elrod, 
J.  H.  Elrod,  and  B.  Elrod."  The  defendant 
objected  to  the  allowance  of  this  amendment 
and  the  evidence  introduced  by  plaintiffs  to 
•nstaln  the  same;  and  a  verdict  bdng  rendered 
against  him,  among  other  complaints  <tf  alleged 
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errors,  he  assigned  error  upon  the  overmliqg  ot 
his  motion  to  dismiss  the  case,  the  allowing  the 
amendment,  and  the  admission  of  specified  evi- 
dence .to  sustain  It.  The^e  assignments  of  error 
are  here  for  review  and  adjudication.  Held: 

The  liability  of  the  makers  of  the  notes  being 
joint  only,  a  separate  suit  against  one  could  not 
be  maintained,  where  it  did  not  appear  that  the 
other  was  dead  or  could  not  be  found  and 
served.  Graham  v.  Marks,  95  Ga.  38,  21  S.  E. 
986;  Uppincott  v.  Behie,  122  Ga.  543,  50  S.  E. 
467. 


2.  FBAUDS,  RATUn  or  «=372(1)— Esbbhtiau 
or  COR:tBAOT  rOB  BOM  OT  LARDB  OB  IHTKBBBT 
THEBKIK  BXATKD, 

For  **any  contract  for  sale  of  lands,  or  any 
intereat  in  or  concerning  thnn,**  to  be  "binding 
on  the  promiscnr,  the  promise  must  be  In  writing, 
signed  by  the  party  to  be  charged  therewith,  or 
some  person  by  htm  lawfully  antfaorlied."  (Hv. 
Code  1910,  S  8222  (4). 

3.  Fbattdb,  bcatutb  or  ^»1S1(1)— Contbaot 

BiqUIBED  TO  BB  IS  WBITXira  OAHITOT  SB 

avBBE(iinKn.T  minnBD  bt  paboub. 

"A  contract  which  must,  nnder  tiie  statute 
of  frauds,  be  in  writing,  and  whidi,  accordingly, 
is  put  in  writing  and  duly  executed,  cannot  be 
subsequently  modified  by  a  parol  agreement." 
Willis  V.  Field,  132  Ga.  242,  68  8.  E.  828; 
Moore  v.  CoUier,  133  Ga.  762,  66  S.  B.  1080; 
Jarman  v.  Westbrook,  134  Ga.  19,  67  S.  E.  40S. 

4.  Frauds,  axATutB  or  ^a>lSl(l)— WBirmi 
oontbaot  roB  baue  or  lahdb  cannot  bb 

8UBBEQUBNTLT  MODIPIBD  BT  7ABMX;  tTNAV- 
TBORIZBD  FAKOL  MODIFICATION  OF  WBITTEN 
CONTEAOT  DID  NOT  JUBTUT  BUIT  AaAIKST 
ONE  OF  JOINT  HAKEBB  OF  M0TX8  GIVEN 
THEBEUNDEB. 

The  contract  between  the  plaintiffs  and  W. 
M.  Elrod  and  3.  H.  Elrod  was  for  the  sale  of 
land,  and,  as  the  statute  requires,  was  put  in 
writing  and  duly  executed.  The  amendment 
allowed  sought  to  modify  tliis  contract  by  a 
subsequent  parol  agreement  to  the  eftect  that 
J.  H.  EJrod,  one  of  tke  oMigees  In  the  bond 
for  title,  and  one  of  the  makers  of  the  loint 
notes,  had  by  parol  agreement  witti  W.  U.  El- 
rod, the  ftther  oUigee  in  Uie  bond,  and  the  other 
maker  of  the  Joint  notes,  transferred  or  re- 
leased all  his  inter^t  in  the  land  and  bond  for 
title  to  W.  M.  Elrod,  and  that  the  latter  had 
assumfd  sole  liability  on  the  notes,  and  that 
the  plaintift  had  agreed  with  the  two  Elrods  as 
to  this  release,  and  that  J.  H.  Elrod  should  be 
released  from  liability  on  all  the  purchase- 
money  notes,  and  that  W.  M.  Elrod  alone  should 
be  bound  thereby,  and  that  the  plaintiffs  should 
be  relieved  from  any  obligation  on  the  title  bond 
to  J.  H.  Elrod. 

(a)  It  was  not  permissible  to  modil^  tiit 
written  oontraet  fw  the  sale  of  land  by  the 
subsequent  parol  contract  set  out  In  the  amend- 
ment. 

(b)  The  amendment  therefore  did  not  allege  a 
v^d  reason  to  authorize  the  plaintiffa  to  sue 
W.  M.  Elrod  alone  on  the  Joint  notes ;  and,  ac- 
oordlngly,  the  judge  erred  in  allowing  the 
amendment  and  overruling  the  motion  to  dis- 
miss  the  case. 
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Error  from  Superior  Court,  Barrow  Oodii> 
ty;  A.  J.  Cobb,  Judge. 

Actiou  by  Camp,  Flanlgan  &  Toole  and 
others  against  W.  M.  EIrod.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Be- 
versed. 

P.  Cooley,  of  Jefferson,  and  Jno.  J.  &  R.  M. 
Strickland,  of  Athens,  for  plaintiff  In  error. 

W,  H.  Quarterman  and  Lewis  O.  Bnssell, 
both  of  Winder,  for  defendants  in  error. 

FISH,  a  J.  Judgment  reversed.  All  tbe 
Justices  concur,  except  GIIAEBT,  J.,  ab- 
aaat  on  account  of  lAckness. 


HILIi.T.  WEST. 


(2S  Oa.  App.  24) 


(1*9  Oa.  8H) 

BAOOEnr  et  aL  v.  GARRETT  et  aL 
GARRETT  et  aL  t.  RAGGETT  et  at 
(Nos.  1631.  1540.) 
(Siiprenie  Court  of  GeoigU.  Felk  18, 1920.) 

(avVahua  hn  tk9  Court.) 

DZBHIBSAi:.  OF  0BOS8-B1XI.  OH  AIWOMASOE  OT 

UAxs  bux  or  KXCBPnoNg. 
Thfa  case  was  referred  to  an  auditor,  who 
filed  his  report  makii^  raliogs  both  on  questions 
of  law  and  of  fact.  EzceptioDs  of  law  and  fact 
were  filed  to  tiie  auditor's  report,  which  were 
overruled,  and  the  auditor's  report  was  sustain- 
ed and  made  the  judgment  of  the  court;  to 
which  ruling  and  jndgment  the  plaiatifEs  ezcept- 
«1  Some  of  the  assignments  of  error  In  the 
main  Ull  of  exceptions  are  inccmplete.  In  so 
far  as  others  are  suffident  to  raise  guestionB  for 
dedidona  by  this  court,  held,  upcm  a  careful  re- 
view of  the  evidence  and  consideration  of  the 
law,  that  the  findings  of  the  auditor  are  all  sup- 
ported, and  that  such  assignmenta  do  not  show 
cause  for  revenaL  The  cross-bill  of  ezeeptionB 
assigns  err<Mr  on  tiie  overruling  of  demurrers  b; 
the  defendant  As  the  Judgment  on  the  main 
Un.  of  exceptions  Is  afilrmed,  the  cross-bill  is 
dlunissed. 

Brror  from  Superior  Gbart,  lAorena  Coun- 
ty; J.  In  ^nt.  Judge. 

Action  between  Mrs.  M.  A.  Baggett  and 
others  and  A.  W.  Garrett,  administrator,  and 
others.  Case  r^erred  to  auditor.  Blxcep* 
tlons  of  law  and  fact  filed  to  his  report  w«re 
overruled,  and  the  report  suatained  and  made 
the  Judgment  of  the  court,  and  plaintiffs  ex- 
cept and  bring  error,  and  defendants  take  a 
cross-blU  oC  exceptlMiB.  AfOrmed  on  main 
Mil,  and  cron-biU  dlgmlssed. 

Ira  8.  OiappeU,  of  Dublin,  for  plaintiffg  tai 

ermt. 

iMmest  9t  Orof^eCt  and  B.  Eari  Camp^  all 
of  Dublin,  for  defendants  In  error. 

HILL,  J.  Judgment  affirmed  on  tbe  main 
bill  of  exceptions.   Qroas-tiiU  dismissed. 
All  the  Juatioefl  concur. 


(Court  of  Appeals  of  Georgia,  DiTidoa  Na  1. 
March  3,  1920.) 

(BvUabtu  by  ihe  Oowrt.) 
1.  Apful  ahd  bbbob  «s»730(l>-^A88iGHimn 

or  EBROB  IN  FAILING  TO  CHARGS  OH  ADHIB- 
8I0N8  NOT  CONSIOERBD  WUBBX  NO  BKASON 
FOB  CBABOB  18  STATED. 

An  aseagnment  of  error  In  the  following 
words:  "Because  tbe  court  erred  in  failing  to 
charge  the  Jury  on  the  subject  of  admission, 
and  especially  in  failing  to  charge  tbe  jury  that 
admissions,  when  proven,  should  be  scanned 
with  care,"  without  mor^  cannot  be  consid^ed 
by  this  court;  no  reason  being  assigned  wliy 
this  charge  should  have  been  ^vcn.  Hie  at- 
tention of  the  court  was  not  called  to  any  part 
of  the  record  which  would  require  this  duug^^ 
and  no  reasw  is  assigned  why  a  eluuge  <n  the 
question  of  admission  ahonid  have  been  gtvoi. 

Z  NlWLT   DISOOVEBBD  nVXDXNOB;  oymMOLr 
ine  OF  HOTXON  FOB  NEW  TUAZ,. 

The  newly  discoraed  evidence  was  not  aofll- 
dent  to  have  authorized  the  granting  of  a  new 
trial.  Tile  evidence,  though  conflicting,  author- 
ized the  verdict,  wUdi  has  the  approval  (tf  tlie 
trial  Judge.  Tot  no  reaaon  assigned  waa  it 
error  to  oretmle  tin  motion  for  a  new  triaL 

E<rror  from  Superior  Oour^  Gllnm  Ooontr; 
N.  A.  Morris,  Judge. 

Action  by  Mag^  Weet,  administratrix, 
for  use,  etc.,  against  I*  I*.  HUL  Judgment 
for  plaintiff,  motlmi  for  new  trial  denied,  and 
defendant  brings  error.  Affirmed. 

Tboe.  A.  Brown,  of  Bine  Ridge,  and  A.  N. 
Edwards,  of  Ellljay,  for  plaintiff  In  error. 

Clark  Ray,  of  BUlJay,  and  Wm.  Butt,  of 
Blue  BIdge,  for  defendant  In  wror. 

LUKB,  J.  Judgment  nfflrmeil 

BBOYUBSi  a  J.,  and  BLOODWOBTH,  J., 
amcur. 


(26  Ga.  App.  M> 

W.  T.  BAWLEIGH  MEDICAL  CO.  v.  BDB- 
MET  et  aL   (No.  11005.) 

(Court  of  Appeals  of  Georgia,  Dividm  Mo.  1. 
Hardi  8,  1020.) 

(ByUabm  by  tie  OowtJ 

1.  EVIDENOB  4s>71— PBESUHFTION  OF  BKCEIFT 
OF  LBTTBB  D<wa  NOT  ABI8B  UNLESS  XVXDBHQK 

affibuativblt  shows  that  n  was  wkit- 

TZN.  ADDBBSfiBD,  AND  "MAIUD." 
Before  the  presumption  of  the  receipt  of  a 
letter  by  the  addressee  arises,  the  evidence  must 
affirmatively  show  that  the  letter  was  written, 
properiy  addressed  and  stamped,  and  mailed. 
Hamilton  v.  Stewart.  106  Ga.  472,  476^  34  S.  B. 
128;  National  Building  Asaodatitm  v.  Qnln, 
120  Ga.  seam,  SM,  47  S.  S.  862;  Bush  t. 
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McGkrtr.  127  Oa.  80S,  ai4,  tfft  S.  B.  430,  S 
Ann.  Cas.  240:  Bawled  Medical  Co.  t.  Bnr* 
ney,  22  Ga.  App.  492,  96  S.  B.  678. 

(a)  B7  the  term  "mailed"  i»  neccssarilr  meant 
the  deposit  of  the  letter  in  a  Uoited  States  post 
office  or  United  States  postal  mail  box,  or  in 
the  coBtod;  of  a  United  States  mail  collector. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phraaea,  First  and  Seccmd  Series,  Mailed.] 

2.  Bttdencx  ^>71— Btidkivcii  held  not  to 

ATITHOBIZB  PUCSnUPnOir  THAT  ZJCTTKB  WAS 
MIOBiVED. 

In  thia  case  the  eridenee  wht^y  tailed  to 
estabHsb  affirmativelr  the  easestlal  fact  that 
the  letter  allege^  to  have  been  written  and  mail- 
ed by  the  defendant  to  the  plaintiff  was  deposit- 
ed in  any  post  office  or  United  States  postal  mall 
box,  or  intrasted  to  any  United  States  mail 
collector.  On  the  contrary,  the  evidence  show- 
ed that  the  letter,  alter  having  been  written, 
^f^erly  stamped  and  addressed,  was  merely 
placed  in  a  dear  box  in  a  grocery  store,  which 
box  waa  nsed  as  a  place  to  hold  letters  which 
were  to  be  subseqaently  carried  by  some  agent 
or  employe  of  the  grocery  company  to  the  post 
office  and  there  mailed.  While  there  was  some 
evidence  that,  snbseqnent  to  the  placing  of  the 
letter  in  qaeation  in  the  agar  box,  the  letters 
therein  Several  letters  being  in  the  box  on  that 
occasion)  wwe  carried  by  an  emj^y*  of  the 
grooerr  company  to  the  post  office  and  there 
BSftHed,  Hum  waa  no  direct  or  poMtn  evidence 
that  this  particular  letter  was  so  carried  and 
mailed.  The  employ6  who  oa  tiiat  occasion  car- 
ried the  mail  from  the  grocery  store  to  the  post 
office  testified  that  he  coold  not  say  how  many 
letters  he  carried  to  the  post  office  that  night, 
or  what  letters  they  were,  and  that  be  did  not 
recollect  seeing  thia  particnlar  letter  when  he 
carried  the  malt  It  was  possible,  uider  the 
facts  shown,  Out  the  letter  in  question  was 
either  misplaced  in  the  grocery  store  before  the 
mail  waa  carried  to  the  poet  office,  or  that  it 
was  Iffirt  while  in  tnuuat  thereto.  Under  this 
«vidaiee,  the  presamptloii  nl!erred  to  shove  nev- 
er arose. 

3.  BTmsrox  ^»89— PsKBimPTioH  or  addres- 

SKB'b  BIGSIFT  or  UITXB  is  BIBiniABUi. 

Mweover,  where  the  presumption  mentioned 
alwve  does  aiiae,  it  is  rebottable,  tnd  is  entire- 
ly orvercome  by  the  nncontradicted  evidence  of 
the  addressee  that  the  letter  was  never  received 
by  him,  nnless  there  is  alinnde  evidence  that  it 
was  in  fact  received.  Hamilton  v.  Stewart, 
supra;  Garael  v.  Randall,  10  6a.  App.  687, 
78  S.  B.  868;  Parker  v.  Soathern  Boralist 
Co.,  15  Os.  App.  884,  83  S.  B.  168;  Lowenstein 

Johnston,  23  Ga.  App.  201,  08  S.  Bt.  111. 

(iO  The  mere  tact  that  a  retnm  address  is 
nprai  the  oatside  of  the  envelope,  and 
tbat  the  letter  was  never  returned  to  that  ad- 
dress, does  not  within  itself  amonnt  to  such 
alionde  evidence.  This  ruling  is  not  in  con- 
flict with  the  decision  in  Strauss  v.  Pearlman,  16 
Oa.  App.  86.  82  S.  B.  678,  or  with  that  in 
lowenstein  v.  Johnston,  supra.  In  the  Strauss 
Oase  there  wa«  other  aliunde  drcomstances 
besides  the  retnm  address  upon  the  envelope; 
and  in  the  Lowenstein  Case  Hiere  was  no  re- 
tain address  upon  the  envelope,  bnt  there  were 
additional  drcnmatances  which  tended  to  iof 
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peadi  tibe  addressee's  testimony  that  he  had 
never  reoeiTed  the  letter. 

4.  Evidence  ®=s>89 — Pbesumption  that  let- 
teb  mailed  to  cobfobation  was  bec&ived 
hkld  bbbutted  bt  undisputed  kvidkncb  qw 
agent  in  chabgi:  ot  cobbbspohdence. 

Where  a  properly  stamped  and  addressed 
letter  is  mailed  to  a  corporation,  the  presump- 
tion that  it  Is  received  by  it  is  completely  re- 
butted by  the  undisputed  testimony  of  an  agent 
of  the  corporation,  who  has  entire  charge  of 
all  its  correspondence,  that  the  letter  was  never 
received,  unless  there  is  additional  evidence 
which  tends  to  impeach  or  discredit  his  testi- 
mony.  Parker  t.  Southern  Ruraliat  Co.,  supra, 

6.  Evidence  held  to  show  nonbboeift  or 

LBTTBB  ICAILED  TO  A  COBPOBATION. 

Under  the  above  rulings  the  evidence  in  this 
case  demanded  a  finding  that  the  letter  in  quea- 
tton  had  never  been  received  by  the  plaintiff, 
and,  accordingly,  the  verdict  in  tavor  of  the  fle- 
fendant  was  unauthorized. 

6.  OtHXB  OBOUND  OV  HOnON  POB  A  HEW  TBI- 
Alh 

In  view  of  the  above  holding  it  is  considered 
unnecessary  to  pass  upon  the  spedal  gronuds  of 
the  motion  (or  a  new  trial. 

Error  tcota.  Superior  Court,  Jasper  County ; 
J.  B.  Park,  Judge. 

Action  by  the  W.  T.  Rawld^  Medical  Com- 
pany against  J.  U  Bumey  and  others.  Judg- 
ment for  the  defendants,  and  pi«*nt1ff  iKlngs 
error.  Itoveraed. 

Hardeman,  Jone^  Park  ft  JoluiBton,  of 
Mactm,  for  iflalntlfl  In  oior. 

Greene  F.  Johnson,  of  Mtmtlcello,  for  de- 
fendants In  error. 

BBOTIjBS,  a  J.  Judgment  rerorsed. 

LUKB  and  BLOODWORTH,  JJ..  otmcnr. 


(»  Ga.  App.  20 

I.ONO  T.  OFATB. 
PAZNB  r.  SAHB. 

'  (Nob.  11080,  UIOO.) 

(Court  of  Appeals  of  Georgia,  Divfaton  No.  1. 
March  8,  1920i) 

fSvOatat  by  a«  aomrt.) 

1.  Cbiionai,  law  «=»6S6(8)— JvneBS  ^anSS, 
49(1, 2)— Bias    no    oisquAiJiTaATioN  or 

JUDOE  IN   AB8EN0E   OV  STATUIOBT  PBOTX- 

axoNs;  EXPBBsaioN  of  opinion  as  to  FAon 

AS    niSQUALinCATION  DEFINED. 

Bias  or  prejudice  on  the  part  of  a  judge 
does  not  disqualify  him,  in  the  absence  of  stat- 
utory provisions  on  the  subject.  17  Am.  & 
Eng.  Enc  Law,  738;  23  Cyc.  682;  Elliott  v. 
Hipp,  134  Ga.  848,  68  8.  B.  73«,  187  Am.  St. 
Rep.  272,  2(»  Ann.  Oas.  428. 

(a)  The  only  statutory  provisions  In  Georgia 
on  tlie  subject  of  the  disquaUficatiMi  of  a 


4ta>ror  other  eases  sse  sum  teple  ana  KXT-NUV  IlER  In  all  Kay-NomlMrad  Dlgsrts  and  Indsxaa 
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Jadr«  are  in  section  4642  of  the  Civil  Code  of 
1910.  Elliott  T.  Bipp,  supra.  In  the  instant 
caae  it  follows  that  the  court  did  not  err  in 
overruling  the  special  plea,  which  set  up  that 
the  judge  should  disqualify  himself  for  the  rea- 
son that  he  refused  to  allow  the  defeudants, 
although  charged  with  a  misdemeaiior  only,  to 
make  bail;  and,  further,  that  he  stated  in  his 
charge  to  the  grand  jury,  end  In  the  presence 
of  the  petit  Jurors,  that  he  would  take  full  re- 
sponsibility for  not  allowing  the  defendants  to 
make  ball.  Nor  was  this  etatemeut  of  the 
court  violative  of  section  lOtSS  of  the  Penal 
Code  of  IftlO,  which  forbids  the  judge  to  ex- 
preei  any  opinion  as  to  the  facts.  That  section 
relates  only  to  statements  made  during  the  ac- 
tual trial  of  the  case,  or  in  the  diarge  to  the 
petit  jury  trying  the  case.  White  v.  State,  7 
Oa.  App.  20;  65  S.  B.  1073. 

2.  Cbiuihai,  law  ^=3603(2),  10S4  —  EesKN- 

OW  MOTION  FOB  CONTINUANCB  OTATBD. 

Where  a  motion  for  a  continuance  Is  based 
upon  the  ground  of  absent  witnesses,  the  mo- 
tion is  insufEicient.  unless  all  of  the  provisions 
of  section  967  of  the  Penal  Code  1910  (Civ. 
Oode  1910^  i  6716)  are  complied  wttli;  and 
where  tiie  trial  judge  refuses  a  continuance 
this  court  will  not  Interfere,  nnless  the  show- 
ing for  a  continuance  has  complied  in  every  re- 
spect with  the  provisions  of  the  statute.  Ward- 
law  V.  McConnen,  46  Ga.  273(1);  Boilings- 
worth  V.  State,  17  Ga.  App.  725,  88  S.  B.  213 
(1),  and  citatioB;  lAcCaain  t.  SUte.  17  Qa. 
App.  750,  88  &  IK  400;  Betenbo  t.  Brooks,  17 
Ga.  App.  764^  88  S.  &.  411. 

(a)  It  is  not  error  to  deny  an  application  for 
a  continnanee  based  upon  the  ground  of  the 
absence  of  a  witness,  where  the  movant  failed 
to  show  that  such  application  was  not  made  for 
the  purpose  of  delay,  although  the  showing  in 
other  respects  was  complete.  Cobb  v.  State, 
110  Ga.  314,  35  8.  B.  173,  and  dUtions;  Aiken 
V.  Carmichael,  127  Ga.  407.  50  S.  E.  440. 

(b)  Upon  the  hearing  of  the  defmdants*  mo- 
tion for  a  continoance,  based  upon  the  absence 
of  an  alleged  material  witness,  the  movants 
failed  to  show  that  the  ^plication  was  not 
made  for  the  purpose  of  delay  but  to  enable 
them  to  procure  the  testimony  of  the  absent 
witness.  TMs  court  therefore,  under  the  above 
rulings,  has  no  authority  to  interfere  with  the 
discretion  of  the  trial  Jndge  In  denying  the  mo- 
tion. 

3.  Cbihinai.  law  9=7828— CBAsaE  ab  to  oib- 

CUUSTANTIAL  BVIDENOK  HOT  BKQUIBBO 
WHKBS  CONVIOTIOn  DOBS  NOT  WHOLLY  DE- 
PEND THBBGUPOn  AND  NO  WBITTEN  BBQOEST 
HADE. 

The  special  grounds  of  the  motion  for  a 
new  trial,  complaining  of  the  failure  of  the 
court  to  charge  the  jury  upon  the  law  of  cir- 
cumstantial eiddence,  do  not  show  that  the  con- 
viction of  the  defendants  depended  wholly  upon 
circumstantial  evidence,  or  that  any  timely 
written  request  for  such  charge  was  given. 
These  grounds  therefore  raise  no  question  for 
determination  by  this  courL 

4.  SUVFICIBNOT  OF  KTIDEITOB. 

The  verdict  was  authorized  by  the  evidence, 

and  it  does  not  appear  that  the  court  erred  in 
refusing  the  grant  of  a  new  trial. 


Error  from  Superior  Court;  Fannin  Coun- 
ty;  N.  A.  Morris,  Judge. 

Frank  Long  and  John  Payne  were  .c<»i- 
Tlcted  of  an  offense,  and  they  bring  error. 
Affirmed. 

B.  L.  Smith,  of  Bine  Btdge,  and  Clay  & 
Giles,  of  Marietta,  for  plaintiffs  In  error. 

Jno.  T.  Dorsey,  Sot  Gen.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Bldg^  for  ttie  State. 

BBOTLES,  OL  J.    Jndgmoiti  afflrmed. 

LTIKB  and  BLOODWOBTH,  JJ^  oonoir. 


(»  Ga.  App.  781) 

PIDCOOK  T.  WEST.  (No.  10888.) 

(Oovrt  of  .^ipeals  of  Georgia,  IMririon  Nol  1. 
March  2,  1920.) 

(BvOaiua  by  Court) 
L  Tkiai.  «S3»260(3>— Bbqdbstxo  iNSTBuonoira 

CDTIBBD  BT  OTHER  IlTSZBUOnOllS  Oimi  ABB 

PBOPKBLT  BKFUBXD. 
Th%  court  did  not  err  In  rising  to  give  to 
the  jury  certain  requested  instructions  as  to  the 
burden  of  proo^  as  the  diarge  imB  covered 
substantially  the  principle  embraced  in  the  re- 
quest 

2.  DaUAGES  «S»1329)— $1^100  NOT  EXOKSaXTB 
FOB  INJUBT  TO  LETT  ABU. 

J!ben  is  nothing  In  the  record  or  in  tin 
amount  of  the  verdict  to  indicate  tliat  the  ver- 
dict was  the  result  of  preJodlcB  or  bios  on  the 
part  of  the  Jury. 

3.  BVIDBWOE  «S»19S— PHTSXOU.  DEMMfRKA- 
TlOir  or  INJXTBIBB  ITOT  BBBOB. 

For  no  reasim  assigned  did  the  eout  err  fn 
permitting  the  plaintiff  "to  make  physieal  dem- 
onstration of  her  alle^  biinry." 

4.  Damasbs  4=s>167  —  Oablxslb  Mobtautx 

TaBLB  HBU)  ADiaSBIBU  IN  AOTIOH  FOB  IK- 
JUBIE8  BUBIAZHXD   IH  ATJTOHOBZU  CKOZI- 

noN, 

The  court  did  not  err  in  admitting  in  evi- 
dence the  "CarliBle  Mortality  Table,"  over  the 
objections  that  It  was  irrelevant,  that  there  was 
no  allegation  or  proof  of  permanent  injury  to 
the  plaintiff  or  reduced  earning  capacity,  and  no 
proof  of  the  value  of  her  services. 

5.  DaHAWI  «s»216(7>—lHaTBKTOXI(HVa  AB  TO 
FUTUEX  PAIN  AND  BUnXBINO  HOT  BBBONE- 

OUB. 

None  of  the  objections  urged  as  to  the  ex- 
cerpt from  the  dksrge  of  the  court  in  refcfence 
to  compensation  for  future  pain  and  suffering 

are  good. 

6.  HiGHWATs  «=>184(2)  —  Evidence  suffi- 
cient TO  SUPPOBT  VEBDIOT  FOB  PLAINTIFF 
ZNJUBBD  IN  AUTOMOBIU  COLUBION. 

There  is  evidence  to  support  the  verdicL 

Error  from  Superior  Conr^  Gf^qoltt  Coiin^ 
ty ;  W.  E.  Obomas,  Jndge. 


<s)For  other  oasss  see  eame  topte  and  KST-NUUBER  fn  all  Xer-NumlMred  DlgeBta  aad  iDdsxes 
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Action  by  Mrs.  B.  C.  West  against  C.  W. 
Pldcock,  Sr.  Judgment  for  plaintifl,  and 
defmdant  brings  error.  Affirmed. 

Vr.  F.  Way,  of  Moultrie,  for  plaintiff  In 
error. 

Jaa.  Hnmphr^  and  Pai^  Ss  GlbsoDt  all 
of  Honltrle,  for  defendant  In  error. 

BLOODWORTH,  J.  This  suit  is  based  up- 
on injuries  received  by  the  plalndff  In  an 
automobile  collision.  In  which  the  car  of  the 
defendant  ran  Into  the  car  In  wh!<A  the 
plaintiff  was  riding.  A  rerdlct  of  $1.ES00  lu 
fav^or  of  platDtifl  was  returned,  and  Uie  de- 
fendant excepted. 

[1  ]  1.  The  court  did  not  err  In  falling  to 
give  to  ttie  Jury  a  requeated  Instrnctlw  aa 
followa: 

"I  diarge  yon  as  a  matter  of  law  that  there  la 
no  pre8umpti<m  of  negligence  against  de- 
fendant, and  consequently  the  burden  is  on  the 
plaintifF,  not  only  to  prove  Injary  as  alleged, 
but  to  prove  that  the  defendant  was  gailty  of 
some  one  or  more  acts  of  negligence  set  forth  in 
the  petition,  and  thst  such  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  injary 
leceiTed  by  the  plainttft." 

The  court  did  charge: 

'^he  burden  is  upon  the  plaintUf  to  establish 
her  case.  The  plaintiff  most  recover,  it  at  all, 
by  proving  to  your  satisfaotlon  by  a  preponder- 
ance of  the  testimony  that  the  defendant  was 
negligent  in  one  or  more  of  the  ways  in  which 
plaintiff  alleges  in  her  petition  that  the  defend- 
ant was  negligent.  She  cannot  recover  for  any 
other  or  different  acts  of  negligence  than  those 
alleged  In  her  petition,  and  it  must  appear,  fur- 
ther, that  iu  consequence  of  this  u^ligence  she 
was  injared." 

Tb9  tharge  glren  corered  anbstantlally 
file  ^nciple  embraced  In  the  request. 

[2]  2.  Complaint  Is  made  that  the  verdict 
*^raa  80  groaaly  exoeaalTe  aa  to  condualvely 
mt^&A.  bias  and  prejudice  In  favor  of  the 
plaintiff."  To  tbls  oontentUm  we  cannot 
aaeent  The  record  contains  no  proof  of 
prejudice  m  Mas,  and  the  amount  of  the 
damages  awarded  would  not  Justify  such  a 
conclusion.  Plaintiff  was  in  the  car  belong- 
ing to  Mr.  West.  She  swore: 

"My  left  arm  was  knocked  out  of  place,  and 
my  hnnd  nil  tnnshed.  and  a  place  eat  in  my  arm 
on  tb»  under  aide.  My  wrist  Joint  was  dislocat- 
ed, and  a  bone  in  my  hand  was  broken  or  crush- 
ed. The  ga^  was  cut  across  my  wriat.  I  come 
on  to  town  with  my  son  in  his  car,  and  got  Dr. 
HarrelV  to  give  me  medical  assistance.  He  put 
my  arm  in  a  brace,  and  bandaged  it  from  my 
elbow  to  my  fingers.  I  wore  my  arm  In  those 
splints  a  little  over  five  weeks.  For  three 
months  my  snfferlng  was  Intense.  Of  coarse  it 
was  not  so  bad  all  the  time,  but  for  four  c^r  fi^e 
weeks,  tbongh,  it  was  pretty  intense.  The  sof- 
feiing  has  not  entirely  disappeared,  and  at  times 
I  suffer  a  great  deal,  and  have  bad  but  little  use 
of  my  arm  since.  I  have  not  entirely  recovered 
tb«  use  of  my  left  hand.  It  Is  very  tender  to 
wotk  In  any  way.  *  *  *  itji  a  result  ftom 


the  Injory  I  cannot  do  my  own  sewing.  I  can 
sweep  jQSt  a  little.  I  have  to  do  the  sweeping 
with  my  right  hand.  If  there  Is  much  wdg^t  to 
the  cooking  utensils,  I  cannot  handle  them  with 
my  left  band.  If  I  do  I  drop  them." 

The  physician  who  attended  Mra.  West 
swore: 

**r  fonnd  the  wiist  dislocated,  cat  across  bere 
[the  doctor  indicating] ;  do  not  remember  whicb 
pressure,  a  gash  aboat  two  Inches  long,  and  her 
arm  was  bruised,  and  the  arm  up  here  was 
bruised  pretty  well.  I  could  not  detect  at  that 
time  that  there  were  any  broken  bones.  The 
wriet  was  dislocated  and  some  of  the  bones  were 
out  of  place,  and  after  that  I  decided  that  there 
mast  have  been  some  of  those  little  bones  hco- 
ken.  Now  I  am  not  an  X-ray,  but  my  opinion 
is  tiiat  they  are.  I  made  an  examination  of  the 
wrist  about  a  week  ago,  snd  thought  that  I 
could  detect  one  little  bone  that  was  broken  or 
bruised.  No,  sir;  the  injary  bas  not  entirely 
recovered.  In  my  opinion  as  a  physician  the  in- 
jury is  permanent,  I  cannot  say  to  what  extent 
it  wiU  disable  her  from  the  use  of  her  left  hand. 
I  am  a  practidng  phyaician,  and  have  been  for 
about  20  years.  During  that  20  years  I  have 
had  ordinary  experience  of  practidng  medidne 
and  treating  wonnds  of  this  nature.  Baaed  upon 
that  experience,  my  opinion  ia  that  tbia  injury 
is  permanent" 

Under  this  evidence  we  cannot  say  that 
Qie  verdict  is  so  large  as  to  "shock  the  moral  - 
sense."  See  Realty  Bond  ft  Mortgage  Go.  v. 
Harley,  10  Ga.  App.  186(2),  187,  91  S.  E.  254, 
and  cases  cited ;  Atkinson  v.  Taylor,  13  Ga. 
App.  100,  78  S.  E.  830(1),  and  cases  dted. 

[3]  8.  Pot  no  reason  assigned  did  the  court 
err  in  permitting  "the  plaintiff  to  make 
physical  demonstration  of  her  alleged  in- 
Jury,"  nor  in  making  the  same  In  the  man- 
ner in  wh^b  it  was  made,  See  Civil  Code 
1910,  i  4644(4);  Blchmond  A  Danville  R. 
Co.  V.  ChUdress,  82  Ga.  719.  9  S.  E.  602,  3  I* 
R.  A.  808,  14  Am.  St.  Bep.  189.  In  this  con- 
nection see,  also,  Macon  &  Birmingham  By. 
Co.  V.  Ross,  133  Ga.  83,  65  3.  E.  146(1),  and 
cases  dted;  Temples  v.  Cmtral  Ry.  Co.,  19 
Ga.  App.  308,  91  S.  E.  502(S),  813,  and  cases 
cited. 

[4]  4.  It  la  alleged  that  the  court  erred  in 
admitting  the  "Carlisle  Mortality  Table" 
over  the  objections  that  in  the  absence  of  an 
allegation  and  proof  of  reduced  aiming  ca- 
padty,  and  of  a  i>ermanent  injury.  It  was  not 
admissible;  that  "it  was  Immaterial  and 
irrelevant;"  that  "plaintiff  had  not  charged 
her  injury  to  be  permanent;"  and  that  "there 
was  no  proof  of  the  value  of  her  services." 
As  against  these  objections  the  court  prop- 
erly admitted  the  mortality  table  in  evidence. 
In  Powell  V.  Augusta  &  Snnomerrllle  B.  Co. 
77  6a.  200,  8  &  B.  769,  Chief  Juattce  Blecfe- 
le^  said: 

"Where  there  Is  erldenee  tending  to  show 
that  the  state  of  impaired  health  and  diminished 
ability  to  labor  attributable  to  the  injary  may 
endure  through  life,  the  mortuary  tables  are  ad- 
missible la  evidence  to  aid  the  Jurz-b>  deallnc 
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with  the  element  of  time  InTolved  in  their  com- 
potatiOD  of  the  damages.  There  was  mch  «Ti> 
dence  in  this  case,  and  the  tables  were  therefore 
relerant  One  who  Is  to  live  long  in  pain  is 
more  damaged  tiian  one  who  has  to  endure  suf- 
fering bnt  for  a  brief  term.  Test  this  by  apply- 
ing it  to  two  cases  and  contrasting  them,  the 
Brst  in  which  pain  is  to  last  only  for  a  day,  and 
the  second  for  2(>  years.  It  ma;  be  thought  that 
the  loss  of  ability  to  labor  is  not  pain,  but  this 
is  a  mistake.  There  is  no  greater  blessing  of 
life  tiian  ability  to  labor,  even  though  the  pro- 
ceeds may  beloi^  to  another.  It  is  better  for 
happiuess*  as  well  aa  tat  Tirtue,  to  work  for 
nothing  than  to  be  idle.  A  pliy8i<»l  injury  that 
destroys  the  power  of  a  human  being  to  labor  is 
one  of  the  most  serioTis  injuries  that  it  is  poa- 
rible  to  inflict  True,  it  is  not  to  be  measured 
by  pecuniary  earnings  where  the  suit  Is  by  a 
married  woman,  for  sudi  earnings,  as  a  general 
rule,  belong  to  the  husband,  and  the  ri^t  of  ac- 
tion for  their  loss  is  in  him,  but  the  wife  her- 
self has  and!  an  interest  in  her  woricing  capacttr 
as  that  she  can  recDver  something  for  its  de- 
struction and  what  she  is  to  be  allowed  ought  to 
be  more  or  less  according  to  the  length  of  time 
during  which  her  privation  is  likely  to  continue. 
Sndi  privation  may  well  be  classed  with  pain 
and  suffering,  especially  where  it  involves  the 
breaking  up  of  established  habits.  To  man  or 
woman  accustomed  to  work,  enforced  idleness  Is 
tortDre." 

Tbe  Pow^  Case  was  a  salt  fbr  pain  and 
suffering  to  the  wife,  and  Uiere  was  no  claim 
for  diminished  earning  capacity. 

[I]  5.  The  following  objections  were  urg- 
ed as  to  the  charge  of  the  court  In  reference 
to  compensation  for  future  pain  and  suffer^ 
Ing: 

"Because  the  plaiutitF  had  not  alleged  her  in- 
juries to  be  permanent.  Because  there  was  no 
proof  that  her  injuries  were  permanent.  Be- 
cause there  was  no  proof  of  Uie  value  of  her 
services  or  the  extent  to  whidi  the  value  of  her 
aervieas  had  been  diminished  hy  reason  of  the 
alleged  injury  sustained.  Because  the  annuity 
taUes  according  to  the  Carlisle  Table  of  Mor- 
tality had  not  been  introduced  or  admitted  in 
evidence,  and  therefore  the  following  portions  of 
the  charge,  to  wit,  'If  you  allow  her  an  amount 
for  any  future  mmtal  and  physical  pain  and 
Buffering,  you  must  reduce  that  amount  to  its 
present  cash  value^  figured  at  the  rate  of  7  per 
cent,  per  annum,*  left  the  jury  without  any  ba- 
sis upon  which  to  figure  and  ascertain  what 
amount,  figured  at  7  per  coiL  per  annum,  would 
be  HtK  present  cash  value.  Because  the  intro- 
ductioQ  and  use  to  [of?]  ^e  moriality  table 
without  the  use  and  introductitm  of  the  annuity 
tables  is  improper  and  illegal,  and  any  charge 
based  thereon  improper," 

None  of  these  objections  are  good.  As 
shown  In  paragraph  2  of  this  opinion,  the 
evidence  supports  the  petition  as  to  the  In- 
jury being  permanent  The  court  tdiarged 
the  Jury  that — 

"Qlie  plaintiff  sues  and  contends  for  damages 
for  pain  and  suffering.  The  court  instructs  yon 
fnrtiier  that  pain  and  suffering  is  an  element  of 
damages  wUdi  the  law  recognises.  If  yon  be- 


lieve, from  the  evidence  in  this  case,  tiiat  tho 
plaintiff  is  entitled  to  recover  of  the  defendant 
any  sum  on  account  <^  luUn  and  suffering  re- 
sulting from  the  Injury  alleged  and  as  stated  in 
the  declaratioD,  then  the  amount  of  such  recov- 
ery would  be  and  is  left  by  the  law  to  the  en- 
lightened consciences  of  impartial  jurors.  The 
court  instructs  you  further  that  if  you  find  that 
the  plaintiff  is  entitled  to  recover,  under  the  evi- 
dence and  under  the  rules  of  law  given  you  in 
cliarge,  you  would  be  authorized  to  find  such 
amount  in  damages  as  would  compensate  her  for 
the  physical  and  mental  pain  which  she  has  suf- 
fered aa  a  direct  and  pnoimate  result  of  die  de- 
fendant's negligence,  if  you  find  that  the  de- 
fendant was  ne^igent  This  would  be  sndi  com- 
pensation, however,  as  would  be  compensation 
without  injustice  to  the  defendant  If  you  find 
that  she  has  suffered  pain,  mental  and  physical, 
up  to  the  preset  time,  if  you  find  that  her  in- 
jury is  such  as  will  probably  cause  her  future 
pain  and  suffering,  mental  and  physical,  you 
would  be  authorized  to  allow  her  compensation 
for  such  mental  or  physical  pain  and  suffering. 
If  you  allow  her  an  amount  for  any  future  men- 
tal and  phydcal  pain  and  suffering,  you  must 
reduce  that  amount  to  its  present  cash  value, 
figured  at  the  rate  of  7  per  cent  per  annum. 
The  court  instructs  you,  further,  that  certain 
tables  have  been  introducied  in  evidence  for  your 
consideration,  and  these  are  called  mortality  ta- 
bles. Ton  may  use  them  or  you  may  not;  and 
theu  it  ia  left  to  you  as  to  what  use  yon  will 
give  theuL  The  court  Instructs  yon,  further,  the 
only  material  Information  yon  can  derive  from  it 
is  tiie  time  which  an  average  person  of  equal  age 
with  the  one  under  consideration  in  the  i^resent 
cose  may  be  expected  to  live." 

In  BaU  V.  Blabry,  91  Ga.  782,  IS  S.  E.  64(3), 
it  is  held: 

"In  a  proper  cose  it  is  not  error  to  charge  that 
the  plaintiff  is  entitled  to  recover  for  the  pain 
and  suffering  he  will  probably  endure  in  the  fu- 
ture." 

In  Sou.  Ry.  Co.  v.  Wright  6  Ga.  App.  185, 
64  S.  B.  709,  Judge  Russell  said: 

"The  instruction  of  the  learned  trial  judge 
that  if  the  injuries  are  permanent  there  ia  no 
rule  of  law  given  by  which  yon  may  estimate  the 
damages  in  a  case  of  this  kind,  save  the  en- 
lightened conscience  of  impartial  jurors,  etc.,  eri- 
dences  that  the  Idea  of  dimudsbed  edacity  to 
earn  money  was  intended  to  he  enluded  from 
the  consideration,  of  the  jury,  uid  muat  have 
been  so  understood  hy  it" 

That  portion  of  the  charge  In  this  case  In 
reference  to  the  present  cash  value  of  fu- 
ture pain  and  sutFerlng  Is  not  erroneous  be- 
cause the  "annuity  table"  was  not  Introduced 
in  evidence.  This  table  can  be  used  wi^ 
profit,  and  Is  freQuently  a  great  tlmesaver  In 
arriving  at  the  present  cash  value,  but  la  not 
essentially  necessary. 

[6]  6.  The  presiding  judge  approved  the 
verdict  found  by  the  jury,  there  Is  evidence 
to  support  It,  and  this  oovrt  wlU  not  dis- 
turb it 

Jadgnunt  afflmwd* 

BROYLKS,  a  J.,  and  LUKD,  J.,  ooocor. 
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THRASHBR  r.  STATE.  (No.  11<H&) 

(Ocmrt  o(  Appeals  of  Georgia,  DivMon  Nih  1. 
March  2,  1930.) 


(Syttdbtu  bp  the  Court.} 
1.  CkDciHAi,  uw  «s>fi;76(8)— Right  or  ao* 

CUBED  TO  DSHA.ND  TKIAL  STATSD. 

A  true  bill  waa  returned  against  Accused  on 
October  16, 1917.  At  the  November  term,  191B» 
a  demand  for  trial  waa  made,  and  it  waa  over- 
nled  "on  the  sroond  tbat  there  was  no  ixay  in 
■earion,  that  the  demand  was  not  in  proper 
form,  and  that  there  bad  been  more  than  two 
term*  of  court  preceding  said  demand.**  Not- 
withstanding the  refusal  of  the  judge  to  allow 
the  demand,  the  exceptions  pendente  lite  dated 
July  2,  1919.  recited  that  "said  demand  waa 
qtread  opon  the  minutee  of  said  court  on  De- 
CMttber  2ft,  1S18,  and  alnce  that  time  two  ierms 
<^  orart  have  pafl«ed  by*  the  Jannaiy  term, 
1918,  and  die  Hardi  term,  1919,  and  now  is 
the  Ma7  term  or  third  term  of  said  oonrt,  the 
abore  case  la  set  f (w  trial  on  June  11,  1919. 
Whereupon  counsel  for  defendant  made  a  mo- 
tion that  defendant  be  discharged,  on  the  ground 
that  two  terms,  ezfduding  the  November  term, 
1918,  had  elapsed  without  bringing  said  de- 
fendant to  trial,  and  that  aotomadcally  he 
waa  diadiarged  bj  operation  ot  law,  but  it  was 
proper  that  the  discharge  be  formally  ordered 
and  signed  by  the  judge  to  dear  the  proof." 

l%e  court  did  not  err  in  refusing  to  order  the 
dischiarge  of  the  defendant.  The  Penal  Code 
(1910)  I  963,  provides  that  "Any  person  against 
whom  a  trne  bill  of  indictment  is  found,  for 
an  offuue  not  affecting  his  life,  may  demand  a 
trial  itt  the  tvm  when  the  Indictment  la  found; 
or  at  the  nest  succeeding  term  thereafter,  or  at 
any  snbeequent  term,  by  special  pwmission  of 
the  court,  which  demand  shall  be  placed  upon 
the  minutes  of  the  court."  In  construing  this 
section.  Mr.  Justice  CJobb,  In  Dublin  v.  State, 
126  Oa.  682.  66  S.  El  487,  said:  "Under  the 
pcovlsiniB  of  that  Code  [1863],  the  demand  may 
be  entered  as  a  matter  of  ri^t  at  the  first  or 
■eamd  term,  and  at  any  anliMquent  term  by 
special  pem^MioB  of  the  court  Oode  of  186S| 
f  4684.  Such  is  the  law  at  the  present  time. 
Penal  Code,  |  868  [now  section  983]."  rol- 
lowing  this  construction,  except  In  cases  affect- 
ing life,  the  accused  may  enter  a  demand  as  a 
matter  of  right  "at  the  term  when  the  indict- 
ment la  foand  or  at  the  next  succeeding  term 
thereafter."  After  the  second  term  no  demand 
«an  be  entered  unept  "by  special  permlsrion  of 
the  court.*'  If  the  demand  Is  mode  after  the 
second  term  fnnn  tibe  finding  of  the  Indictment, 
and  ia  denied,  this  ends  the  matter,  onlesa  ex- 
ceptions pendente  lite  to  the  refusal  are  filed 
and  approved.  In  this  case  the  excepticKis 
pendente  lite  were  to  the  refusal  of  the  court  to 
discharge  the  defendant  under  the  alleged  de- 
mand, and  not  to  the  refusal  of  the  court  to 
allow  the  demand.  See,  in  thla  amneeti<w,  Dab- 
lin  V.  Stnta^  126  Qa.  682.  S6  8.  B.  487;  Moore 
T.  State,  63  Oa.  166;  Boebock  t.  State,  B7  Ga. 
154;  Oovdi  T.  State*  2S  Oa.  64. 

2.  OWDHD  worn  a&urr  aw  kkw  thai.. 

In  ground  6  o£  the  motion  for  rum  trial,  as 
it  appears  in  the  record,  there  la  notiiing  Uiat 
would  authorize  the  grant  of  ft  new  trial. 


UoYAT  BBOS.  T.  DOSD  863 

<10S  B.B.) 

3.  Ohabob  to  jubt. 

Section  1013  of  the  Penal  Code  a910)  waa 
applicaUe  to  the  facts  in  the  case,  and  the  court 
did  not  err  in  giving  it  in  charge  to  the  jury, 
as  complained  in  ground  10  of  the  motion  fbr 
anew  trial. 


4.  Chabok  id  jubt. 

Under  the  facts  of  the  case,  and  when  con- 
sidered in  connection  with  the  entire  diaxge  of 
the  court,  there  ia  no  error  In  the  excerpts  from 
the  charge  complained  of  In  gronnda  12  and  18 
of  the  motion  for  a  new  trial. 

6.  Obucihaz.  uw  «=>913<4>— Exoesbitsn  ess, 

mXOALITr,  OB  IBBSaUUBITT  or  SBRTBirOB 

nor  qbouhd  vob  itew  tiial. 
"Objection  Oat  the  sentence  Imposed  In  a 
criminal  case  Is  exceoefve,  or  for  any  reason 
illegal  or  irregular,  cannot  be  properly  made 
the  ground  of  a  motion  for  a  new  trUL"  Sable 

7.  State,  22  Ga.  App.  768,  97  &  B.  271.  and 
caaes  cited. 

6.  SuntpiBiroT  of  btxherob. 

No  error  of  law  appears;  the  Jury  la  the 
final  arMter  of  the  facts,  and  the  judge  who 
saw  and  heard  the  witnesses  approved  the  find- 
ing of  the  jury,  and  tills  court  will  not  intexf  ere. 

Brror  from  Superior  Court,  Fulton  Coun- 
ty; John  D.  Humphries.  Judiie. 

O.  T.  Thrasher  was  convicted  of  an  ottvm, 
and  he  brings  error.  AflOrmed. 

John  P.  Hatinaon,  of  Atlanta,  for  plaintiff 
la  error. 

John  A.  Boykin,  Sol.  Qen.,  and  B.  A.  Sto- 
phois,  both  of  Atlanta,  for  the  StatSb 

BLOODWOBTH,  J.  Jndgment  affirmed. 

BBOXLBSr  a  J.,  and  LUKB,  eonciur. 


McTAT  BROS.  r.  DODD. 


(»  Ga.  App.  80!) 
(No.  10900.) 


(Court  of  Appeala  of  Georgia,  Division  No.  1. 
March  3,  1920;) 

(Sarlls»«e  »|r  As  Ossri.) 

Afpbai.  ard  sbsob  4=»656(2)— Bnx  of  kz- 

CBFTIONS  NOT  PBESENIED  VmU.  MOUB  THAR 
00  DATS  noil  DATE  OF  TRUl.  WILL  BE  DIB- 
MZBSBD. 

This  case  waa  tried  on  the  leth  of  July, 
and  it  affirmatively  appears  from  the  bill  of 
exceptions  tiiat  it  was  not  presented  to  the 
judge  until  the  16th  of  Septonber,  more  than 
60  .days  from  the  date  of  the  triaL  The  motion 
to  dismiss  the  bill  of  exceptions  most  be  sos- 
tained.  Civ.  Code  1910.  I  6152;  Jones  t. 
State,  146  Oa.  8,  90  S.  B.  280. 

Error  from  Superior  Court,  Bleckley  Coun- 
ty; B.  D.  Chrabam,  Judge, 

Proceedings  betireen  UcTay  Bros,  and 
Harry  Dodd,  tniBte&  Judgment  for  the  la1> 
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ter,  and  the  former  brings  error.  BUI  of  ex- 
ceptiong  dismissed. 

C.  A.  Weddlngton,  of  Cochran,  and  M.  H. 
iSoyer,  of  HawklnsviUe,  for  plaintiff  In  error. 

H.  F.  LawBOD,  of  HawkinsvlUe^  for  defend- 
ant In  error. 

BLOODWORTH,  J.  BUI  of  excepUons  dis- 
missed. 

BBOYLES,  O.  J.,  and  LUKB,  J.,  concur. 


(25  Ga.  App.  10) 

LONG  T.  STA.TB.  (No.  11171.) 

(Court  of  Appeals  of  Georgia.  X^vision  No.  1. 
March  2,  1S20.) 

(Syllalmt  ly  the  Court.) 

Chaboi  of  codbt;  bufficienct  or  bvidencx. 

The  error  assigned  upon  two  excerpts  from 
the  charge  of  the  court  is  wholly  wlUiout  merit. 
The  cha^e  of  the  court  was  most  fair,  and  ful- 
ly presented  tiie  issnes  in  the  case.  .The  evi- 
dence  ajuply  autluHixGd  the  verdict  finding  the 
defendant  guilty. 

Error  from  Snperlor  Court,  Fulton  Oonnty; 
John  D.  Huni^rle%  Jadgft. 
Charles  Long  was  convicted  of  an  offense, 

and  be  brings  error.  Affirmed. 

Claude  D.  Rowe  and  G.  H.  Comwellt  both 
of  Atlanta,  for  plaintiff  in  error. 

John  A.  Boykia,  Sol.  Gen.,  and  B.  A.  Ste- 
phens, both  of  Atlanta,  tor  the  Stat& 

LUKE^  J,  Judgmmt  affirmed. 

BROTIiES,  a  J.,  and  BLOODWOBTH,  J., 
omcur. 


(S  oa.  App.  13) 

UATHKWH  et  si.  T.  GBBE!N.   (Na  11092.) 

(Court  of  i^peals  of  Georcin,  Division  Ma  1. 
March  4,  1920.) 

ifivlUilnu  bp  the  CourU) 

DisunoAt.  or  AmDATir  of  xluoautt. 

The  affidavit  of  illegaUt7  in  this  case  was 
properly  dismlMed. 

terror  from  City  Court  of  Statesboro;  Be- 
mer  Proctor,  Judge. 

Proceeding  between  J.  L  Hatbews  ana 

others  and  A.  B.  Green.  Affidavit  of  ille- 
gally dismissed,  and  the  former  bring  er- 
ror. Affirmed. 

R.  Lee  Moore  and  Brannen,  Booth  &  Co- 
wart,  all  of  Statesboro,  for  plaintiffs  in  error. 


Anderwm  ft  Jones;  of  Statesboro^  fur  do- 
fttidant  in  errw. 

BI.OODWOBTH,  J.   Judgment  affirmed. 

BBOYLES,  a  J.,  and  LUKB,  J.,  coocor. 


(24  Oa.  App.  796) 

SAUfON  T.  FLOYD  COUNTT.  (No.  lOMl.) 

(Court  of  Appeals  of  Georgia,  DivialaB  Ma  1. 
MardL  2,  1820.) 

(BylMut  fty  the  Court) 
Taxation    «=9549{1,  4)— Tax   becuvkb  of 

FLOTD  COONTT  18  BNTITLBO  TO  SAIU  COM- 
FXNaATXOIT  FOB  1918  AS  THS  TAX  COLUCCIOB 
Foa  THAT  teab;  tax  BECEIVEB'S  SEBTIOn 
TO  COCNTT  DO  NOT  END  WIIH  COHPLBTZOH 
or  BIS  DIQEST. 

The  only  question  raised  in  this  case  Is 
whether,  under  section  1202  of  the  Civil  Code 
of  1810,  as  ^mended  by  an  act  of  the  L^is- 
lature  approved  August  17,  1918  (Laws  1918, 
p.  110),  the  tax  receiver  of  Sloyd  coonty  is 
entitled  to  be  compensated  for  his  services  for 
the  year  1918,  as  provided  therein.  It  is  con- 
tended on  the  part  of  the  county  that  the  aet 
of  1918  Buinra  did  not  entitle  him  to  zecdve 
more  than  was  aUowed  him  by  tfab  law  effective 
on  January  1st  of  that  year.  No  constitution- 
al question  being  raised  in  this  case,  and  the 
sole  question  being  as  to  the  time  when  the  said 
act  was  applicable  in  behalf  of  the  tax  receiver, 
we  hdd  that  he  was  entitled  to  reodve  for  Us 
services  as  tax  receiver  for  the  year  1918  the 
same  compensation  that  the  tax  cc^ector  <4 
Floyd  oonnty  was  paid  toe  tlw  year  1918  for 
services  as  tax  collector.  We  are  of  the  opinion 
that  the  coD^KDsation  of  the  tax  recover  is  not 
due  and  collectible  until  alter  the  taxes  are  col- 
lected by  the  tax  collector.  We  are  of  the  fur- 
ther (^imtHi  that  the  services  of  the  tax  re- 
ceiver to  the  county  do  not  end  with  his  oom- 
pletiag  bis  digest,  but,  as  provided  In  section 
1197  <a  the  CivU  Code  of  1910,  be  is  required  to 
receive  tax  returns  at  any  time  when  a  tax- 
payer applies  to  him  to  give  in  such  returns. 
Having  the  opinion  that  we  do,  we  hold  that 
it  was  errw  to  sustain  the  general  dennirra  t» 
the  plaintiff's  petition. 

Error  from  City  Court  oC  Fl<^  Ooanty; 

W.  J.  Nunnally,  Jadge. 

Action  by  J.  Z.  Salmon  against  Floyd  Coun- 
ty. Goieral  demurrer  to  petitlm  Bostained, 
and  plaintiff  brings  error.  Bereraed. 

Uadd(S  ft  Doyal,  of  Bome»  and  Boaser, 
Blaton,  PbUItps  ft  Hopkins,  ot  Atlanta,  for 
plaintiff  In  error. 

Denny  ft  Wright  <tf  Borne,  for  dtfendant 

In  error. 

LUKB,  J.   Judgment  reversed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 
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iQa^  DOOI^ET  T. 

(IS  Gs.  App.  34) 

DOOUDT  T.  WILBANKS.  (Na  11126.) 

<Oourt  «t  Appeals  of  Georgia.  Diviaioii  No.  1. 
Haicb  4.  19200 

(Syttabu*  by  the  Court.) 

GoNnaon  ^?285— Vendor  and  fubohasib 
4=»179— RiQHTs  or  dkbtob  uitdeb  aobei:- 
mbiit  to  fat  ih  gpicxhos  ob  in  monet 
rated;  txhdbb  baji  option  to  pat  in 

COTTON. 

All  agreements  to  pay  in  spedfica  being 
presumed  to  be  made  in  favor  of  the  debtor,  he 
has  the  option  of  paying  either  in  specifics  or 
In  money  amounting  to  the  valne  of  the  spe- 
cifics; and  ordinarily  this  valae  will  be  their 
market  value  at  the  time  of  the  maturity  of  the 
obligattoa.  However,  where  it  appears  from 
tiie  agreeniant  that  it  was  the  intent  of  the  par- 
ties thereto  that  the  debt  should  be  paid  In  spe- 
dfica  on  the  baais  of  a  certain  fixed  money  value 
thereof,  irrespective  of  their  market  value  on 
tile  date  of  the  matarity  of  the  obligation,  then 
the  debtor  has  the  right  to  pay,  in  lien  of  the 
specific  articles  called  for,  their  money  value  on 
tin  bads  fixed  In  the  asreement. 

Error  from  SuperiM*  Court,  Haboiham 
Oonnty;  J.  B.  Jonea,  Judge. 

Action  by  Gamett  TKxAey,  administrator, 
■galiut  J.  H.  Wllbanka  Jndgmrat  for  de- 
teidan^  and  plaiatlff  brioga  error.  Affirmed. 

I.  H.  Sutton,  of  GlarkegTlIle,  Jno.  J.  & 
Roy  M.  Sttl<&land,  of  Athois,  and  P.  Cooley, 
of  S^Unoa,  tor  plalntUt  In  orrw. 

J.  3.  ft  Sam  Klmzey,  of  Comdla,  for  da- 
fendant  In  error. 

BROYLES,  C.  J.  J.  H.  WUbanks,  the  de- 
fendant In  this  case,  on  September  24,  1912, 
entered  Into  an  <^tIon  ctxitract  with  O.  W. 
and  J.  O.  Dooley  to  boy  from  the  latter  a 
certain  farm  containing  332  acres  of  land, 
wherein  the  vendors  agreed  to  eAl  the  land 
at  $17  per  acre  If  all  cash  was  paid  at  the 
time  of  the  purchase,  or  for  180  000-ponnd 
bales  of  good  white  merchantable  cotton  to 
be  paid  as  follows:  15  bales  in  the  year 
of  the  contract  and  16  bales  per  year  there- 
after for  11  years.  The  contract  provided 
that  "In  case  party  of  the  sec<»d  part  dcm't 
raise  the  cotton  on  the  farm  then  party  of 
the  second  part  shall  have  the  privll^e 
to  pay  cash  on  the  basis  of  10  cent  per 
poond  cotton  for  the  amoont  of  the  16  bales." 
It  was  further  provided  In  the  contract  that 
If  Wilbanlu  bought  the  land  tor  cottm  he 
thonld  pay  $600  cash  ($60  of  which  had  been 
paid  to  secure  the  option),  and  that  "$500 
fs  to  be  equal  to  10  bales  of  cotton,  and  Is 
to  be  coniddered  as  10  bales  of  cottaL"  It 
was  also  agreed  that  Wllbanka  had  the  right 
and  privilege  to  pay  as  much  cotton  In  any 
year  as  he  desired,  until  all  of  the  debt  was 
paid,  and  that  he  was  to  give  one  note  for 
6  bales  of  cotton  to  be  delivered  the  first 
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year,  and  11  notes  fdr  16  bales  each.  In 
pursuance  of  this  contract  Wllbanks,  on  No- 
vember 25,  1912,  gave  a  series  of  notes  for 
the  purchsse  money  ot  the  land,  and  In 
each  of  them  he  promised  to  pay  to  the 
plaintiff  a  spedfied  number  of  &00-pound 
bales  of  cotton  "based  on  10  cents  per 
pound,  regardlett  of  fhe  market  price  on 
date  of  delivery."  (Italics  oars.)  Each  note 
recited  that  It  was  "given  for  the  pur<^a8e 
money  of  c^taln  land  in  accordance  with 
the  contract  between  O.  W.  Dooley  and  J.  O. 
Dooley  and  J.  H.  WUbanks,  dated  S^tember 
24,  1912,"  and  that  it  was  "secured  by  a  mort- 
gage dated  this  day,  given  by  said  WUbanks," 
and  the  record  shows  that  WUbanks  on  No- 
vember 25,  1912,  executed  a  aecorlty  deed 
(referred  to  in  the  notes  as  a  mortgage)  to 
G.  W.  Dooley  and  O.  W.  ft  W.  A.  Savage 
covering  308  acres  of  the  land  In  qnestlon 
(it  a{v>earing  that  when  Uie  land  ma  sur- 
veyed It  was  found  that  the  tract  consisted 
of  SOS  Instead  of  332  acres).  Tho  secnritar 
deed  contained  the  following  prorlslms: 

*^is  oonv^ance  ta  made  tot  the  following 
purpose  and  none  other:  Said  J.  H.  Wflbanka 
Is  indebted  to  the  said  G.  W.  Dooley  and  C.  W. 
A  W.  A.  Savage  in  the  snm  of  167  bales  and 
180  pooads  of  good  white  merdiantable  cotton, 
bawd  on  10  oeat*  per  pound  rtgardletM  of  mar^ 
ket  price  or  prioe$  on  date  of  delivery  [italics 
ours],  each  of  said  above  167  bales  of  cotton  to 
weigh  600  pounds  eadi,  with  interest  at  the  rate 
of  8  per  cent,  per  annum  after  mataif^,  based 
on  said  cotton  at  10  cents  per  pound.  •  •  • 
This  mortgage  note  Is  ^ven  for  the  purdwse 
money  in  accordance  widi  the  contract  between 
O.  W.  Dooley  and  3,  G.  Dooley  and  J.  H.  WU- 
banks, dated  September  24,  1912,  and  by  agree- 
ment of  all  parties  O.  W.  ft  W.  A.  Savage  have 
taken  the  place  of  J.  G.  Dooley  in  said  contract. 
*  *  *  The  consideration  of  this  mortgage^  to 
wit,  167  bales  and  180  pounds  of  good  white 
merchantable  cotton,  based  on  10  cents  per 
pound,  is  hereby  credited  with  14  bales  weighing 
600  pounds  eadi  and  180  pounds  of  good  white 
mendiantable  cotton,  based  on  10  cents  per 
pound,  the  receipt  whereof  is  hereby  acknowl- 
edged." 

The  plaintiff  brought  suit  on  three  of  the 
notes  signed  by  WUbanks,  and  aUe^ced  that 
the  latter  had  faUed  and  refused  to  deliver 
the  cotton  on  the  dates  for  delivery  speci- 
fied In  the  notes,  and  that  cotton  on  said 
dates  was  worth  approximately  30  cents  per 
potfnd,  and  he  asked  for  damages  for  a 
breach  of  the  ccmtract  on  the  basis  of  that 
valne. 

Upffli  the  trial  the  undisputed  evidence 
showed  that  the  defendant  at  the  maturity 
of  the  notes  tendered  to  the  plaintiff  In 
cadi  the  valne  of  the  oottim  based  upon  10 
cents  per  poand,  and  that  the  tender  was 
declined  by  the  plaintiff,  who  d«nanded  a 
settlement  on  the  basis  of  the  tbea  market 
value  ot  the  cotton,  which  was  appmlmate- 
ly  80  cents  per  pound. 


*a>Var  other  aases  see 
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After  tile  evldoioe  was  all  In,  each  party 
requested  the  coort  to  direct  a  verdict  in 
accordance  with  bis  oontentioiis,  and  the 
court,  agreeing  with  the  contentions  ot  the 
defendant,  directed  a  verdict  for  the  plaln- 
tUZ  for  ♦l.lOO  only  (the  exact  amount  which 
had  been  tradered  by  the  defendant  In  set- 
tlement of  the  three  notes  sued  on),  with  in- 
terest thereon  from  the  date  of  the  maturity 
of  the  obligations ;  and  the  costs  of  the  salt 
were  taxed  against  the  plaintiff. 

We  think  that  the  Jodge  proi>erIy  con- 
strued the  option  contract,  and  tlie  notes  and 
security  deed  given  in  pursuance  thereof,  as 
constituting  one  single  contract,  and  that  he 
correctly  held  that  this  contract  and  the  un- 
disputed evidence  adduced  ai>on  the  trial 
showed  that  it  was  the  intent  of  the  parties 
that  the  value  of  all  cotton  to  be  delivered 
by  the  defendant  should  be  fixed  at  10 
cents  per  pound,  regardless  of  Its  market 
value  at  the  date  of  the  maturity  of  the  ob- 
ligations. Under  all  the  facts  of  the  case  It 
appears  that  this  is  the  just  and  fair  con- 
struction of  the  contract  See,  in  this  coa- 
nectitWt  Sims  v.  Oox,  40  Ga.  77,  2  Am.  R^. 
660.  It  is  true  that  in  that  case  the  purchas- 
er of  the  land  expres^y  guaranteed  that  the 
cotton  would  be  worth  16)4  cents  per  pound 
to  the  vendor  when  d^lvered,  and  In  the 
Instant  case  there  is  no  guaranty,  in  so  many 
words,  that  the  cotton  would  be  worth  10 
cents  per  pound  to  the  vendor  of  the  land 
when  delivered  to  him.  We  think,  however, 
that  under  all  the  facta  of  the  case  there 
was  virtaally  and  in  effect  such  a  guaranty, 
and  that  it  was  manifestly  the  int^Uon  of 
the  parties,  as  shown  by  the  language  in  the 
option  contract  and  in  the  notes  and  the  se- 
curity deed,  that  all  the  cott<>n  received  by 
the  vendor  of  the  land  should  be  of  the 
value  of  10  cents  per  pound,  irrespective  of 
its  then  actual  market  price.  As  throwing 
light  upon  the  intent  of  the  parties  and  how 
th^  regarded  the  contract,  the  undisputed 
evidence  upon  the  trial  showed  that  in  some 
years  when  cotton  was  worth  less  than  10 
ceatB  per  pound  tiie  d^oidant  d^vered 
cottm  to  the  vendor  and  paid  blm.  In  addi- 


tion thereto,  snfllcient  mon^  to  bring  the 
value  of  t3ie  oott<m  iu»  to  10  cents  per  pound. 
It  is  not  dear, 'however,  fnnn  the  reovd, 
whether  or  not  ttiese  money  paymats  we 
made  because  of  a  failure  by  the  defendant 
in  those  years  to  grow  upcm  the  land  the 
stipulated  number  of  bales  of  cotton  (1S> 
which  w^e  to  be  ddivered  each  year,  but 
there  Is  a  fair  inference  from  the  evidence 
that  the  money  payments  were  not  made  for 
that  reason,  but  to  carry  out  the  virtual  agree- 
ment of  the  parties  that  all  cotton  delivered' 
should  be  of  the  value  of  10  cents  per  pound. 

All  agreements  to  pay  In  specifics  are  pre- 
sumed to  be  made  In  favor  of  the  debtor,  who 
may  pay  in  specifics,  or  in  lieu  thereof  he 
may  pay  the  amount  of  the  debt  in  money, 
amounting  to  the  value  of  the  si>eclflcs  at 
the  date  of  the  maturity  of  the  obligatltm, 
at  the  place  where  it  was  payable,  if  a 
q;>eclflc  place  was  mentioned  in  the  note, 
and,  if  no  specific  place  was  mentioned,  th^ 
at  the  place  where  the  note  was  executed, 
with  lawful  interest  there<m.  Civil  Oode 
(1910),  a  4270,  4271.  Where  It  appears,  how- 
ever, from  the  agreement,  that  it  was  the 
Intent  of  the  parties  thereto  that  the  debt 
should  be  paid  In  specifics  on  the  basis  of 
a  certain  fixed  mooes  value  thereof.  Ir- 
respective of  their  market  value  at  the  date 
of  the  maturity  of  the  obligation,  then  the 
debtor  can  at  his  option  pay  the  money 
value  of  the  specific  articles  called  for  <m  the 
basis  fixed  In  the  agre^ent  Sims  t.  Cox, 
si^ra. 

The  constructitm  placed  upon  the  cove- 
nants of  a  contract  by  the  parties  thereto, 
as  shown  by  their  acts  and  ctmduct.  Is  en- 
titled to  much  weight,  and  may  be  conclu- 
sive upon  them.  Candlor  r.  Ge<wgia  Thea^ 
Co.,  148  Ga.  188,  06  S.  B.  226  (S)  L.  B.  A. 
1018F,  389. 

It  is  unnecessary  to  decide  nliether  or  not 
the  court  erred  in  allowing  interest  on  the 
principal  sum,  as  this  jwrt  of  the  directed 
verdict  Is  not  eztsepboi  to  by  elthor  party. 

Judgment  affirmed, 

LUKB  aad  BLOODWOBTH,  JJ^  ooncnr. 
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(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  2, 1920) 


(SyOahua  hy  the  Court.} 

IlTDIOTlfXNT  AND  inTOBMATIOIT  ^=>190— AC- 
CUaSD  PBOPBBLT  COnVICTED  OT  ATTEUFTINO 
TO  DlSniX  UNDEB  INDZCnOEHT  CHABOXIfO 
ILLICIT  DISTILLINQ;  "LIQUOB." 

The  indictment  in  this  case  <^arged  that 
the  accused  "did  unlawfully  distill,  manufac- 
ture, and  make  spiritnoos  liquors,  malted  liq- 
'  oon,  Biixed  llqaors  and  beTera«e>,  a  put  of 
whkh  is  aloi^u^e."  The  verdict  was:  "We, 
the  jur7,  find  the  defendant  guUt7  of  attempt 
to  make  liquor."  The  defendant  filed  a  motion 
in  which  he  alleged  that  the  judgment  should  be 
arrested,  because  It  "appears  on  the  face  of 
the  record  that  he  was  presented  by  the  grand 
jnrr  aad  tried  for  the  offense  of  distilling,  and 
that  the  ixaj  fonnd  bin  guilty  not  of  the  offense 
charged,  bnt  of  attempt  to  distilL"  Tbia  mo- 
tion was  overruled,  and  fbe  movant  excepted. 

Section  lOGl  of  the  Penal  Code  of  1910  is 
aa  follows:  "Upon  tiie  trial  of  an  Indictment 
for  any  offense,  the  Jury  may  find  the  accused 
not  gnilty  of  the  offense  diarged  in  the  indict- 
ment, bat,  if  the  evidence  warrants  it,  guilty  of 
an  attempt  to  commit  such  offense,  without  any 
s[>ecial  connt  in  the  indictment  for  Buch  at- 
tempt"   This  court  has  held  that  "generally 
the  word  'liquor*  implies  Intoxicating  liquor.' " 
Smia  r.  State,  17  Ga.  App.  118,  86  a  B.  288 
(1),  and  cases  cited.   It  is  established  law  in 
tMs  state  that  "a  verdict  is  to  be  glvca  a  rea- 
sonable  intendment,  and,  when  ambiguous,  may 
be  construed  in  the  light  of  the  issues  actually 
aubmitted  to  the  jury  under  the  charge  of  the 
tM}art;  and  If,  when  so  construed,  It  expresses 
with  reasonable  certainty  a  finding  supported 
by  the  evidence,  it  is  to  be  upheld  as  l^;al." 
Barbonr  v.  State,  8  Ga.  App.  27,  28,  68  S.  S). 
45^  and  dtatlcns.    In  Warren  r.  State,  12 
Oa.  App.  69Sk  TO  S.  BL   202,  tiie  second  para- 
srajih  at  ibe  decision  is  as  follows:  "On  the 
trial  «I  an  accusation  of  larceny  from  the  house, 
the  jnry  found  tiie  foUowing  verdict:  'We,  the 
jury,  find  the  defendant  not  guilty  as  charged 
in  the  bill  of  indictment,  but  guilty  of  an  at- 
tempt to  commit  larceny.'    Held,  verdicts  must 
not  be  avoided  unless  frqm  necessity ;  and,  glv- 
ins  to  this  verdict  a  reasonable  construction, 
the  jnzjr  intended  to  find  the  aeenaed  guilty  ot 
an  attempt  to  commit  the  crime  charged  in  the 
accusation,  to  wit,  larceny  from  the  house,  and 
not  an  attempt  to  commit  simple  larceny.  Oivil 
Code  1910.  i  6927."    Judge  McCay  in  Arnold 
V.  State,  51  Ga.  14S.  146,  said:  "Verdicts  are 
to  have  a  reasonable  intendment  and  to  re- 
ceive a  reasonable  construction,  and  are  not 
to  be  set  aside  unless  from  necessity.  Code, 
{  3561  [now  secti<»  lOBO  of  the  Penal  Code  of 
1910] ;  [Wood  V.  McQuire's  Children]  17  6a. 
301  £63  Am.  Dee.  246];  [Gardner  v.  Kersey] 
39  Oa.  664  [99  Am.  Dec  484].   And  this  is  the 
C^eral  spirit  of  the  Code,  as  well  as  the  ex- 
pression of  the  more  universal  tendency  of 
jurisprudence  towards  freedom  from  that  slav- 
ish adherence  to  tedinical  nicety  which  Is  the 
reproach  of  the  commim  law.   In  every  verdict , 
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there  must  be  a  reference  to  the  indictment  and 
the  issue  to  make  it  have  any  meaning.  The 
verdict  is  the  response  of  the  jury  to  the  charge 
and  to  the  issue  formed  upon  it."  See,  also, 
Autrey  v.  State,  23  Ga.  App.  143,  144,  97  S. 
E.  753;  Espy  v.  State.  19  Ga.  App.  743.  92  S. 
E.  229;  Kidd  v.  State,  10  Ga.  App.  149,  75 
S.  B.  260;  Wilson  v.  State,  62  Oa.  167. 

Under  the  above  mlings  the  court  properly 
overroled  the  motion  In  arrest  of  judgment. 

[Ed.  Note.r-For  other  definltiona,  see  Words 
end  Phrases,  First  and  Second  Seriea,  Llquar.] 


Drror  from  Snperlor  Orart;  Hancodc  Ooun- 
ty ;  J.  B.  Park,  Judge. 

Lewis  Clay  was  convicted  of  a  violation 
of  tbe  prohibition  law,  and  be  brlnga  error. 
Afflzined. 

Bobt  H.  Lewis,  of  ^>arta,  for  plalntur  In 

error. 

Doyle  Oampb^  SoL  Gem.,  <tf  HontlcoUob 
for  the  State. 

BLOODWOBTH,  J.    Jadgmoit  affirmed. 

BBO^riiBS,  a      and  LUKE.  J.,  concor. 


LEWIS  T.  STATE. 


(IS  Ge.  App,  7) 

(N%  niK^ 


(Oonrt  of  Appeals  of  Georgia,  DIvioioD  Nok  1. 
March  2,  1920.) 

(StUU^  br  Urn  OmuFt,) 

1.  OsmxirAi.  uw   ^1064(^   —  UHuas 

OBOUHD  OT  ICOrXOV  TOB  HBW  TBSAL  IB  BO 
OOHPUETB  AS  NOT  TO  BBQTIXBB  BBnEBBHOB  TO 
OTHEB  PABTS  OJ  BBOOXD,  XT  WHl.  NOT  BB 
GOHaiDBBKD. 

The  first  gionnd  of  the  snmidment  to  the 
motion  for  a  new  trial  onnplaina  of  the  admis- 
sion of  evidence  relative  to  whisky  found  In  a 
house  not  identified  In  any  way  in  this  ground, 
and  there  desoibed  only  as  "the  house."  In  or- 
der to  ascertain  what  house  is  referred  to,  it 
would  be  necessary  to  look  to  the  brief  of  evi- 
dence, and  Ods  we  are  not  required  to  do.  *^n- 
der  repeated  decisions  of  this  court  and  of  the 
Supreme  Court,  each  special  ground  of  a  motion 
for  a  new  trial  must  be  complete  within  itself; 
and  when  so  Incomplete  as  to  require  a  refer- 
ence to  the  brief  the  evidence,  or  to  some 
other  portion  of  the  record,  in  order  to  deter- 
mine what  was  the  alleged  error  and  whether 
audi  error  was  material,  the  ground  will  not  be 
considered  by  the  reviewing  coort**  McCall  t. 
State,  23  Ga.  App.  770,  99  S.  H.  471(1). 

2.  EZCI.UBION  OF  KTIDENCK. 

The  court  did  not  err  in  refusing  to  rule  oat 
the  evidence  of  whidi  complaint  Is  made  in  the 
second  ground  of  the  smoidment  to  the  motion 
for  new  trial. 

&  CbaBOB  or  COTJBT. 

When  considered  in  connection  with  the  re- 
mainder of  tbe  charge  of  the  court,  there  is  no 
error  In  the  portion  of  whidi  complaint  is  made 
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In  tbe  fourth  croand  of  tiie  unendment  to  the 
motion  for  new  trial. 

4.  OniMIIfAL  LAW  «S3»S29(22)  —  VAtLXm  TO 
aXTB  XN  OHABGK  THS  iNDElBUaNATE  SKN- 
TSNCI  IiLW  HABMLE8S,  UT  VIEW  OW  OHASQB 

aivsir. 

Failure  to  slve  In  charge  to  the  Jury  the  lo- 
detcrmlnate  Sentence  Law  (Laws  1819,  p.  3ST) 
could  not  have  been  hannful  to  the  accused,  for 
the  judge  charged  the  jury,  "if  you  find  him 
guilty,  you  can  go  further  and  aay,  'We  recom- 
mend him  to  the  mercy  of  the  court,'  which 
would  mean  a  misdemeanor  punishment,"  and 
the  jury  did  so  recommend. 

6.  Afpbotkd  tbbdict  xmsitED. 

The  eridoiee  authorized  the  verdict  which 
has  the  ^proval  d  the  presiding  judge ;  no  er- 
ror of  law  appears,  and      jodgment  i>  affirmed. 

Error  from  Superior  Conr^  Haralson  Coun- 
ty; F.  A.  Irwin,  Judge. 

Proceeding  by  the  State  against  Ike  Lewis. 
From  the  Jndgiaent.  Lewis  brings  error.  Af- 
firmed. 

Griffith  ft  Matthews,  of  Buchanan,  for 
plaintiff  In  error. 

J.  B.  Hntehesfui,  SoL  Gen.,  of  DouslasTille, 
for  ttie  State. 

BLOODWOBTB,  J.  Afilrmed. 

BBOTLBS,  O.  3^  and  LUKE,  J.,.ooilClir. 


(26  Oa.  A.PP.  SO) 

NEWBERBY  T.  STATE.   (No.  lUSB.) 

(Court  of  i^peala  of  Geragia,  Division  No.  1. 
Uareh  8,  19200 

(fivUdbvs  hv  the  Court.) 
li  CJbiuinai.    law  ^614(1)— Befusai,  ot 

CONTINUANCE  FOB  ABBENCK  OF  WITNESS 
FBOPES,  WHEBE  PBBVX0U8  OONTINUANCK 
OBAKTEp  OH  SAIOB  OBOUHD  AUD  TESTIHOHT 
IS  KOT  lUTEBIAL. 

It  does  not  appear  that  Um  judge  abused  Us 
discretimi  in  ftrerrnling  Ihe  defendant's  motion 
for  a  ctmtinuance,  based  upon  the  absence  of  a 
witness.  Upon  the  hearing  of  the  motion  it  ap- 
peared that  the  defendant  had  previously  ob- 
tained one  or  two  continuances  <rf  the  ease  be- 
cause of  absence  witnesses;  and,  further, 
in  the  state  of  the  record.  It  does  not  appear 
that  the  testimony  of  the  absent  witness  was 
materiaL 

2.  Cbudkal  iaw  <8=»547{3)— Testikont  as 
TO  what  deceased  witness  swoee  on  de- 
fendant's COlflllTHENT  TBIAL  ADiaSBIBXS. 
Under  the  ruling  in  Mitchell  t.  State,  71 
Ga.  128  (4a,  b),  the  court  did  not  err  In  admit- 
ting the  tesdmoay  of  a  witness  as  to  what  an- 


other witness  (since  deceased)  swore  on  the  de- 
fendant's commitment  trial;  the  witness  stat- 
ing that  he  remembered  the  substance  of  the 
deceased  witness'  testinumy  as  given  on  that 

triaL 

8.  C^aWNAI.  LAW  «=>668— PEBMlTTinO  »E- 
FENDANT  TO  MAKE  SUFPLnMMlTABT  BTAIX- 
HENT  AFTBB  EVIDENCE  BT  STATE  IB  DISCBI- 
TIONABT  WITH  TBIAIi  CODVT. 

"  'It  is  not  a  matter  of  right  for  the  accused 
to  make  a  second  statement  to  the  court  and 
jury,  becanse  the  state  has  Introdneed  addi- 
tional evidence,  whldi  strengthens  the  case 
against  him.'  Boston  v.  State,  M  Ga.  590.  21 
S.  E.  OOS;  Knox  v.  State,  112  Ga.  873,  37  S. 
B.  416.  Whether  he  should  be  allowed  to  sup- 
plement his  first  statement  with  another  is  dis- 
cretionary with  the  trial  court.  Dixon  v.  State, 
lie  Ga.  186,  42  S.  E.  StS7."  Williams  v.  State, 
138  Ga.  825,  76  S.  B.  347.  Under  this  ruling, 
and  the  facts  of  the  instant  ease,  it  does  not 
appear  that  the  jndge  abused  his  discretion  in 
refusing  to  allow  the  defcmdsnt  to  make  a  ss^ 
ond  statemoit. 

4.  CKHOKAL  law  .^954(4)— GEOOSD  of  MO- 
TION FOB  HEW  TBIAL  COMPLAIHIMQ  OF  KTI- 
DCHO>  A8  TO  DEraNDAllT*B  OBABACraB,  A* 
NOT  BBINO  "WITHIN  BTATDIOBT  PBOVI- 
BIONS.'*  WAfl  WITHOUT  MEBTT. 

There  is  no  BQbstantial  merit  in  that  ground 
ol  the  motion  fOr  a  new  trial  which  complains 
that  the  court  erred  in  allowing  a  witness  to 
testify  as  follows:  "Yes;  I  know  WiUiam 
Henry  Parks.  I  know  his  general  character. 
I  would  say  it  is  above  the  average  n^ro; 
from  hid  charactM  I  would  believe  him  in  a 
court  of  justice ;"  the  ground  of  objection  being 
that  the  "testiinoiiy  was  not  wltUn  the  stata> 
tory  provisicms.** 

5.  SUPFICIENOT  OF  1NSTBTTCTI0N8. 

The  charge  of  the  court  was  full  and  fair, 
and  BubstaDtially  covered  the  law  of  the  case. 
If  more  particular  instructiona  upon  any  fea- 
ture of  the  case  were  desired  by  the  defendant^ 
a  timely  and  appropriate  written  request  doc- 
tor should  have  been  tendered. 

6.  SuraiCIENCT  OF  EVIDENCE. 

The  verdict  was  aathorised  by  the  evidence, 
and  the  court  did  not  err  In  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Conrt,  Marlm  Coun- 
ty; G.  H.  Howard,  Judge. 

Isom  Newberry  was  convicted  of  an  of- 
fense, and  he  brings  error,  Afflnaed. 

W.  B.  Short  and  Geo.  P.  Mnnr(s  both  ot 
Buena  Vista,  for  plalntliT  in  error, 

a  F.  McLaughlin,  Sol.  Gen.,  of  Coliuubi]fl» 
for  the  State. 

BROYLES,  a  J.  Jndgmoit  affirmed. 

I/UKE  and  BLOODWOBTH,  JJ.,  nmcor. 
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(M  Ob.  App.  m) 

MTEBS  T.  BBOOES.  (No.  10931.) 

(Ooort  of  Appeals  of  C)«oTgia»  DMiAoa  No.  1. 
March  2, 1020.) 

(SyOdtnu  by  ihe  Court.} 
Cotmra  «=>66(3)— Nbw  tbial  «=>U7(3)— Ah- 

JODVITHBNT  HELD  TO  TEBMINATK  TBBU  OV 
CQTIBT  BUATZVK  TO  BIOHT  TO  FUX  NKW 
TBIAI.. 

Uoder  the  facts  ot  this  cas*  the  term  of 
court  io  which  the  case  was  tried  had  ex^ed 
before  the  motion  for  a  new  trial  was  made, 
and  the  motion  was  properly  dbmlssed. 

Error  from  Bnperlor  ConrU  Bibb  Ooonty; 
H.  A.  Hatbews,  Judg& 

Action  by  V.  S.  Broofcs  against  J.  H. 
Myers.  Judgment  for  plalntUf,  and  defend- 
■nt  brings  error.  Affirmed. 

The  bill  of  exceptions  recites  that— 

■  "About  10  days  after  the  said  trial,  to  wit, 
im  March  14.  1919,  the  judge  of  said  court, 
the  Hon.  H.  A.  Mathews,  in  his  office  in  the 
courthouse  adjoining  the  superior  court  room, 
at  Macon,  Ga.,  in  the  presence  of  McDougald 
Nisbet,  depu^  derk  of  said  court,  and  G.  3. 
Westcott,  deputy  sherliE  of  said  county,  in  at- 
tendance upon  the  said  Jod|»  and  court,  orally 
stated  that  the  business  of  tbs  Fehmary  term, 
1919,  of  Bibb  snperior  court  was  eondoded, 
and  announced  that  the  February  term,  1919, 
uras  adjourned,  and  orally  Instructed  the  said 
deputy  sheriff  to  formally  announce  the  adjourn- 
ment of  said  court  The  said  deputy  sheriff 
ilid  then  and  there'^ormally  announce  the  ad- 
journment ot  said  term  of  said  court,  wfaidi 
vraa  the  usual  and  customary  manner  of  ad- 
journing said  court  for  many  years  past.  The 
said  judge  then  left  Macon  for  his  home  In  Ft. 
Valley,  Oa.,  with  no  Intention  of  returning  to 
Uacon  for  the  purpose  of  transactiing  any  fur- 
ther business  of  said  Fd>niary  term  of  said 
coort.  All  juries  had  been  disdiarged  for  the 
said  term.  Tliereafterwarda,  to  wit,  on  March 
16,  1919,  the  judge  of  said  court,  iia  his  office 
in  the  dty  of  Macon,  signed  a  written  order 
Id  which  he  undertook  to  revoke  said  oral  or- 
der of  adjournment,  and  therein  he  declared 
the  February  term,  1919,  of  Bibb  superior 
coort  to  be  still  In  sesuon,  but  In  recess  until 
the  further  order  of  court  At  the  time  such 
written  order,  vas  signed  snd  entered  by  the 
said  judge,  no  entry  had  been  made  on  the 
minutes  of  the  oral  order  of  adjournment,  no 
written  order  of  adjournment  had  been  made, 
signed,  or  entered,  no  other  action  taken  look- 
ing towards  adjournment  of  the  said  tenn  of 
court,  other  than  hereinbefore  set  oat,  except 
that  the  derk  ot  the  court  had  written  up  the 
mtnntes  ot  that  term  of  the  court  and  iras,  at 
the  time  the  writtqn  order  was  presented  to 
Um,  then  ready  to  actnaUy  enter  said  oral  or- 
der of  adjournment  opon  the  minutes,  which  was 
the  customary  and  usual  manner  of  entering  the 
order  of  adjoamment  in  said  court  After  the 
signing  of  said  written  order  and  before  any 
other  had  been  made,  signed,  or  entered,  coun- 
sd  for  John  H.  Mirers,  defendant  in  the  abore- 
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Stated  case,  on  the  same  date,  to  wit  Mardi 
15,  1919,  presented  to  the  said  judge,  the  Hon. 
H.  A  Mathews,  a  motion  for  new  trial  in  said 
ease,  upon  which  motion  the  said  judge  issued 
his  rule  nisi  dated  March  16,  1919,  sett&g  the 
hearing  of  said  motion  for  10  o'dodc  on  the 
Sth  day  of  April.  1919,  and  allowing  nntll  the 
actual  hearing  of  the  motion  for  the  movant  to 
pres«t  to  the  court  a  brief  of  evidence  in  said 
case,  and  to  amend  tJie  said  motion." 

The  hearing  ot/tbe  motion  was  continued 
from  time  to  time  nntll  June  7th.  The  bill 
ot  exceptlona  further  shows  that — 

"Kespondent  to  gald  motion  presented  in  writ- 
ing a  moGon  to  dismiss  the  motion  for  new 
trial  upon  two  main  grounds,  to  wit:  First 
because  the  said  moti<m  was  presented  aftM* 
the  adjournment  of  the  term  to  which  the  said 
case  was  tried;  and,  second,  because  movant 
did  not  present  a  brief  of  the  evidence  in  said 
case  on  or  before  the  19th  day  of  April,  1919." 

At  tlie  bearing  tbe  judge  passed  the  toi- 
lowlng  order: 

"It  appearing  from  the  record  in  this  case 
that  tbe  motion  for  new  trial  in  this  case  was 
filed  after  the  court  had  been  regularly  ad- 
journed for  the  February  term,  1919.  of  the 
term  at  which  the  case  was  tried,  and  that  this 
adjournment  was  not  affected  by  any  subsequent 
order  which  could  continue  or  revive  the  term 
tii  the  conrt  at  whidi  said  case  was  tried,  it  is 
thereupon,  on  motion  of  respondent,  ordered  tiiat 
Oie  motion  for  new  trial  filed  in  this  case  be, 
and  the  same  Is  her^y,  dismissed.** 

To  this  order  the  movant  excepted. 

Cbaa.  H.  Garrett*  ot  Haoon,  tar  idaiotiit 
In  error. 

Walter  De  Fore  and  Jas.  O.  Estes,  both  ot 
Macon,  for  defendant  in  error. 

BLOODWOBTH,  3.  (after  stadns  tbe  facta 
as  above).  When  the  presiding  jvdge  dle- 
mlssed  tlie  juries,  annonnced  that  tbe  busi- 
ness of  the  term  was  dosed,  that  the  term 
was  adjourned,  and  bad  the  deputy  sberltC 
in  att^dance  on  the  court  to  announce  that 
fact,  and  "the  said  Judge  ttien  left  Macon  for 
his  borne  in  Ft  Valley,  Ga^  wltJi  no  Intoi- 
tion  ot  retnming  to  Macon  for  the  transac* 
tion  oi  any  further  business  ot  said  February 
term  of  said  court,"  the  term  expired,  "died 
a  natural  death."  Sudi  a  term,  once  dead, 
is  dead  forever,  and  can  know  no  resorrecticm 
mom.  There  is  no  law  which  specifically 
provides  that  the  judge  shall  sign  a  special 
order  adjoining  a  term  of  the  superior  court, 
and  an  adjoamment  may  be  valid  and  com- 
plete even  when  there  is  no  such  order  and 
the  judge  has  not  signed  the  minutes  show- 
ing the  fact  of  adjournment  See  Worthing- 
ton  V.  State,  134  Ga.  261,  67  S.  E.  805.  This 
case  Is  not  analogous  to  those  where  the  law 
requires  an  order  or  Judgment  to  be  in 
writing,  and  where  the  judge  orally  announc- 
es what  he  proposes  to  write  in  tbe  order  or 
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Judgment  Such  cases  come  wtttaln  ttaa  well- 
recognlzed  principle  that — 

"A  court  of  recon]  has  full  power,  in  the 
exercise  of  a  sound  discretion,  to  revive  or 
vacate  its  jud?ment>  during  the  term  at  which 
they  are  made.** 

As  haa  been  said  of  sach  <nses,  "They  are 
about  to  expire,  but  are  not  dead."  Under 
certain  conditions  the  judge,  during  the  term 
at  which  it  Is  tried,  has  power  to  save  an 
eicplrlng  case,  but  he  has  no  power,  by  writ- 
ten order  or  otherwise  after  the  tmn  has 
been  fwmally  adjourned-^  absolutely  dead 
— to  rerlve  and  vitalize  that  term. 

Under  the  &cts  of  this  case  Oie  term  of 
court  had  expired  before  the  motion  for  a 
new  trial  was  filed,  and  as  all  each  mottons 
must  be  made  during  term  time,  the  Judge 
did  not  err  in  dismissing  the  motl«i.  See 
OItU  Code  1810,  |  6068;  Keen  t.  Davis,  141 
Oa.  608,  81  S.  K.  808;  Collier  t.  StatOi  m 
Oa.  17,  18,  41  S.  B.  261. 

Judgment  affirmed. 

BBOYLBS,  a  J.,  and  LUKE,  J.,  concur. 


<26  Ga.  App.  m 

SCOTT  T.  SANDERS.    (No.  llOOa) 

(Court  of  Appeals  of  Oewgia,  Division  Ma  1. 
March  8,  lOSOi) 

(ByUabw      ike  GvwrU) 

1.  AnnULB  «»100(1)— BOCBDT  uhdeb  btook 
UW  rOB  OAKAOIS  BT  TBBSPASSINO  AVI1CAL8 
OUICUUTIVB. 

The  common-law  rale  that,  where  throng 
the  n^igent  keeping  of  a  hog  by  its  owner  it 
strayed  upon  the  land  of  another  and  Injured 
hlg  crops,  it  was  a  trespass  for  which  the 
owner  of  the  hog  was  answerable  in  damages, 
and  the  party  injured  might  either  impoand  the 
animal  until  the  owner  should  satisfy  his  dam- 
ages, or  he  m^t  bring  an  action  for  the  tres- 
passk  is  still  (d  force  in  tliis  state;  and  it  is 
immaterial  wlwther  the  stock  law  was  of  force 
In  the  county.  The  remedy  given  by  the  stock 
law  in  our  Code  is  not  exclusive,  but  cumulative. 
Bonner  v.  De  Loach,  78  Ga.  50,  2  S.  B.  MOi. 

2.  AniUALS  «S>9e^)  —  POBSESBIOH  OF'IM- 
POUnOED  HOO  DOINQ  OAUAGS  UWrOI,,  BAB- 
BIHO  BBOOVERT  IK  TBOVKK. 

ITndv  the  above  ruling  Oie  defendant  in  the 
Instant  case  had  a  right  to  impound  the  hog 
nntil  the  owner  of  the  same  had  satisfied  h!a 
damages.  His  possession,  therefore,  was  law- 
ful, and  the  owner  of  the  hog  could  not  re- 
cover it  by  a  suit  in  trover, 

Brrw  from  OUy  Oonrt  of  Dublin;  B.  D. 
nynt.  Judge. 

PtooeedlngB  between  Q.  H  Scott  against 
T.  V.  Sanders.  Jodgmoit  for  the  latto-,  and 
the  ioxmer  brings  errm.  Reversed. 


S.  P.  New,  of  Dublin,  for  plaintiff  In  error. 
W.  a  Davis,  of  Dublin,  for  defendant  In 
error. 

BROYliES,  a  J.  Judgment  reversed. 
LUKE  and  BLOODWORTH.  JJ.,  concur. 


{2E  Oa.  App.  19) 
WH^ON  V.  SMAIl*    (No.  11090.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  8,  192a) 

(ByUabua  by  the  Court.) 
Afpeai.  ano  bbbob  d=>109T(l)— New  tual 

«=a08— BtTLIHQS  oh  rOEMEB  AFPEAL  ABB 
THE  LAW  OF  THE  CASE  ON  A  SUBSEQUENT  AP- 
PEAI.;  PIB8T  OBANT  OP  NEW  TBIAL  IS  HOT 
EBBOB  WHEBB  EVIDENCE  DOES  NOT  DBltAND 
VBBDIOT. 

When  this  case  was  here  before  (20  Oa. 
App.  674,  98  S.  El  518),  the  controlling  qnes> 
tirais  of  law  were  settled  by  this  court,  and 
the  rulings  then  made  became  the  law  of  the 
ease.  Up<m  the  trial  now  under  review  the 
evidence  did  not  demand  the  verdict  returned, 
and  the  court  accordingly  did  not  err  in  grant- 
ing a  new  trial ;  it  being  the  first  grant  Uiereof 
to  the  defendant  In  error. 

E}rror  fn»n  City  Oonrt  of  Mactw ;  Du  Pont 
Ouerty,  Judge. 

Actum  by  B.  L.  WUson  against  W.  B. 
Small,  administrator.  Verdict  for  philntllEp 
and  frmn  the  granting  of  a  new  trial  be 

brings  error.  Affirmed. 

Hardeman,  Jones,  Park  &  Johnsttm,  of  Ma- 
cm,  for  plaintiff  In  error. 

Ounu  A  Powers  and  P.  F.  Brodt,  all  at  Ma- 
con,  fbr  defendant  in  error. 

BROTLES,  O.  J.  Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  ooncur. 


(24  Ga.  App.  805) 
JARRBLL  V.  GILE>BSPIfi    (No.  11060.) 

(Court  of  Appeals  of  Georgia,  Division  Mo.  1. 
March  2,  19200 

(SyttaJma  by  the  Oonrt.) 

BnjCa  AND  NOTES  Q=»537(l) — WHEBE  DEFEND- 
ANT A8SU1CED  BUBDEN  AND  HIS  EVIDEKCE 
SHOWED  NO  LBOAI,  DEFENSE,  A  VEBDICT  WAS 
PBOPEBLY    DIBECTED   FOB  PX.AINTIFF. 

This  was  a  suit  on  an  unconditional  prom- 
issory note.  On  the  trial  the  defendant's  at- 
torney "in  op^  court,  before  any  evidence  was 
<^6red,  admitted  the  execution  of  the  note  and 
assumed  the  burdw  and  claimed  the  opening 


^aVar  other  esses  ns  nma  topio  and  KBT-HUMBEB  la  all  Ker-MnmlMrsd  DlsMto^id  Xad«us 

Digitized  by  CjOOg  IC 


BANK  OF  BACX>NTON  t.  BE  BEBB.T 
(111  B.B.> 


871 


and  oondtudou.**  The  flvidence  introduced  by 
tlie  defendant  foiled  to  show  a  legal  defense, 
and  the  Jndge  proporly  directed  a  mdlet  for 
the 

Brot  from  Baperior  Conrt,  Bfflngham 
Oonnty ;  A.  B.  Lorett,  Judge. 

Acflon  by  N.  J.  Gillespie  against  W.  B. 
Jarrell.  Verdict  for  plalntUC,  and  defendant 
brings  error.  Affirmed. 

W.  B.  Stnbbs  and  G.  N.  Alford.  both  of 
Savannah,  for  plaintiff  in  error. 

Olirer  &  Oliver  and  W.  S.  Connerat,  all  of 
Savannah,  for  defendant  in  error. 

BLOODWORTH,  J.   Judgment  affirmed. 

BBOYLBS,  a  Jn  and  LUKBi  J.,  concur. 


<»  Oa.  App.  779) 

BtiraOB  T.  BEUANCB  FBRTHJZiat  00. 
et  aL  (Mo.  10807.) 

(Ooort  oC  Appeals  of  Georgia,  Division  No.  L 

Mardi  2,  1920.) 

(SyOabvt  hp  the  Oomrt.) 

GAUnSHHBRT  OCS9209— HOnOH  BT  HOUIEB  OT 
FBIOB  UBNS  INBITFITCXEZrT  TO  JVBTIIT  DIB- 

TBiBunON  or  ranDs. 
The  Jadgment  denying  the  motion  to  dis- 
tribute funds  was  not  flrrooeous  for  any  reason 
asaigned. 

Error  from  Glty  Court  ot  Blackshear;  B. 
O.  MltcheU,  Jr..  Judge. 

Action  by  the  Reliance  Fertilizer  Oompany 
agalnat  0.  W.  Ekmlce,  wherein  G.  B.  Eunice 
Intervmes.  Jadgment  fbr  i^lntil^  and  In- 
tervener  brings  error.  Affirmed. 

PaAer  ft  Park»,  of  Waycron,  iot  plain- 
tiff in  error. 

Vtanorj  &  Honory,  of  Blafftshear,  for  de- 
fendant in  OTor. 

BLOODWOBTH,  J.  The  Reliance  Fertl- 
Ilitcr  Oompany  sued  0>  W.  Eunice.  Pending 
this  snit  a  gamlahmait  was  obtained  by  the 
plalttUfT  and  minunons'  served  on  the  Black- 
sliear  Bank  on  the  26th  day  of  February, 
1919,  and  on  the  next  day  judgment  was  ob- 
tained on  the  original  suit  On  Ibrch  10, 
lOlfi,  the  bank  answered  the  snmmons  of  gar* 
nldunen^  admitting  indebtedness  to  the  de- 
fendant,  O.  W.  Shinlc^  In  the  sum  of  $6C0. 
On  Mardi  11. 1919,  O.  B.  Bonloa  ffled  In  said 
eoart  a  motion  In  wtaldi  he  alleged  that  he 
beld  fi.  fas.  against  C.  W.  Eunice  which  were 
prifff  Uens  to  that  of  the  fertUlser  company, 
and  prayed  "that  the  funds  In  the  hands  of 
tbjB  garnishee  be  directed  by  ttw  court  to  be 
paid  to  the  petitioner  on  his  Judgments,  ac- 
cording to  the  law  as  made  and  itrovided  In 
such  cases.**  On  the  same  day  he  served  no- 


tice on  the  bank  al>ove  named  that  he  claim- 
ed "any  and  all  funds  held  up  in  its  posses- 
sion" under  the  garnishment  proceedings  in 
favor  of  the  Reliance  Fertilizer  Ci»npany 
against  C.  W.  Eunice.  Be  also  served  notice 
upon  the  sheriff  that  he  had  fi.  fas.  which 
constituted  a  prior  lien  on  the  said  fund,  and 
placed  said  fl.  fas.  in  the  hands  of  the  sher- 
iff. On  March  17,  1919,  the  court  rendered 
judgmsit  against  the  bank  In  favor  of  the 
fertilizer  company,  and  execution  issued  on 
this  Judgm^t.  The  bank  paid  to  the  attor- 
ney tor  the  fertlUzer  company  the  amount 
which  it  answered  it  was  indebted  to  C.  W. 
Eunice,  and  took  up  the  execution  issued  on 
the  Judgmrat  against  the  bank,  and  also  took 
a  receipt  showing  settlement  of  said  Judg- 
ment On  June  18,  1919,  the  motion  to  dis- 
tribute funds  was  called  for  a  hearing.  The 
record  shows  that  on  this  alleged  motion  no 
order  of  any  kind  was  ever  entered  by  the 
court ;  there  was  no  order  making  any  one  a 
party  to  the  proceedings,  and  no  one  was 
served  or  acknowledged  service  thereof.  On 
the  hearing  of  the  motion  the  movant  Intro- 
duced certain  evidence.  The  bill  of  excep- 
tlons  recites  that — 

"The  d<^dant8  nor  either  of  them  introdoced 
any  evidence,  but  counsel  for  Reliance  E^rtUl- 
ser  Companj  took  the  position  that  there  were 
no  parties  defendant  before  the  court  or  pro- 
cee^gB  to  aothorize  a  Judgment  distributing 
funds.  After  argument  of  coansel  the  court 
rendered  jadgment  in  said  case,  refusing  and 
denying  ttie  motira  to  distribute,  holding  that 
there  was  no  motion  before  the  court  sufficient 
to  subject  the  fund  claimed  to  distribution,'* 

G.  B.  Eunice  excepted  to  this  ruling  and 
brought  the  case  to  this  court  for  review, 
naming  the  Blackshear  Bank,  J.  W.  Rober- 
son,  sheriff,  and  the  Reliance  Fertilizer  Com- 
pany as  defendants  in  error. 

The  ruling  complained  of  was  right 

Judgment  affirmed. 

BBOXLE^  a  J.,  and  LUKE,  J.,  concur. 


(25  G&.  App.  19< 

BANK  OF  BAOONTON  v.  DB  BERRY  et  a!. 
DB  BERRY  et  aL  v.  BANK  OF  BAOON- 
TON. COWAN  V.  SAME.  (Nos.  11081- 
U063.) 

(Oonrt  of  Appeals  of  Georgia,  Dlvlskn  Na  1. 
March  8,  1920:) 

(BvnahM  tiT  iko  Courts 

AWARU  at  nONBUIT. 

tTpcm  all  the  facts  of  the  cas^  die  court  did 
not  err  in  awarding  a  nonsuit 

Vkrot  from  City  Court  of  Camilla;  Ben  Q. 
Bnrscm,  Judge. 

Acttfms  Iqr  Uie  Bank  of  Bacontcm  against 
D.  P.  De  Ber^  and  others  and  against  R.  F. 
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Cowan.  Judgment  of  n<m8nlt,  and  plaintiff 
brings  error,  and  defendants  in  each  action 
take  croBS-blllB  of  exceptions.  AfiBrmed  on 
main  bill  of  exertions  and  cross- bills  dls- 
mlBsed. 

Peacock  &  Gardner,  of  Camilla.  J.  J.  HUl. 
of  Pelbam,  and  C.  BJ.  Crow  and  J.  D.  Gard- 
ner, both  t>f  Camilla,  for  plaintlCt  in  error. 

Johnson  &  Warren,  E.  E.  Cox,  and  E.  M. 
Davis,  all  of  Camilla,  for  defendants  In  error. 

BB07LBS,  a  J.  Judgment  on  main  bin 

•of  exceptions  affirmed;  cross-bUls  dismissed. 

LUKB  and  BLOODWOBTH,  JJ^  concur. 


(U  Qa.  App.  810} 

OmZENS*   BANKING    CO.   T.  JONES. 
QUO.  UO»L) 

<Gottrt  of  Appeals  of  Georgia,  IHTirion  Na  1. 
March  2,  1920.) 

(BvtMuM  by  ffce  Court.) 

APPUL  Aim  KBSOB  ^100S(2)— WHRB  TR- 
DIOT  AUTBOaiZED  BT  SVIDENCE  IB  APPBOVED 
BT  TRIAL  COCTBT  PTB  OVEBBITLIKa  OP  HOTTON 
FW  NKW  TBIAI.  HUBT  BB  APTIBUED. 
This  case  is  here  apon  tbe  general  gronnd 
that  the  evidence  does  not  anthoiixe  tbe  Terdict; 
the  sperial  gronnd  being  witboat  merit  and 
*  having  been  virtnally  abandoned  In  tbe  brief  of 
counsel  for  plaintiff  in  error.  The  plaintiff's 
evidence  amply  authorizes,  indeed  If  it  does  not 
demand,  a  rerdlct  in  his  lavor.  Th^  evidence 
of  the  defendant  likewise  Is  as  strong  in  its 
favor.  The  record  shows  there  have  been  two 
trials  of  this  case.  In  the  first  trlsl  Judgment 
was  rendered  for  the  plaintifl  and  in  the  second 
trial  the  plaintiff  obtained  a  like  Judgment. 
Hie  court  granted  tbe  defendant  a  new  trial  in 
the  first  instance  and  refused  a  new  trial  in  the 
second  Instance.  The  court  unqualifiedly  ap- 
proved the  verdict  of  the  jury  upon  the  second 
trial,  la  the  exercise  of  his  discretion,  bj  over- 
mUng  the  motion  Cor  a  new  triaL  Where  thMs 
is  evidence  to  authorise  the  verdict  and  the 
verdict  is  approved  the  trial  court,  this 
court,  nnder  the  nBifram  rulings  of  the  Supreme 
Goort  and  of  tide  court,  must  affirm  the  jadg- 
ment  orermUng  tbs  motion  for  a  new  trial. 

Error  from  City  Court  of  Eastman;  Gw- 
don  Knox,  Judge. 

Action  by  A.  D.  Jones  i^alnst  the  Oltlzens* 
Banking  Company.  Judgment  for  plalntitf. 
motion  for  new  trial  denied,  and  defiendant 
brings  error.  Affirmed. 

Boberts  &  Smith  and  W.  Af.  Clements,  all 
of  Eastman,  for  plaintiff  in  error. 

W.  A.  Wootai  and  O.  J.  Franklin,  both  of 
Bastman,  ftv  deftodant  In  enor. 

LTTEB,  J.  Judgment  affirmed. 

BB0YLB3,  a  J.,  and  BLOODWOBTH,  J. 
concur. 


(28  Oa.  App.  iZ) 
ADAMS  T.  8TATB.  (No.  IIUHL) 

(Gout  of  Appeals  of  Georgia,  DMsiaa'Nah  L 
Mardi  2,  ISQO;) 

(Bvttabiu  »y  Oe  OovrU 
CanaiTAi.  law  <t=>789(3)— FAZLnsE  to  ohabgb 

ITPOn  BBASOnABI.K  DOUBT  WAS  KSVBBSIBIX 
■BBOB. 

The  defendant  in  this  case  was  charged 
with  the  offense  of  abandoning  his  ndaor  diild. 
The  Court  In  diar^ng  the  Jury  failed  to  charge 
that  tha  burden  of  proof  was  upon  the  state  to 
satisfy  their  minds  beyond  a  reasonable  doubt 
of  the  guilt  of  the  defendant  as  charged.  We 
must  agree  with  the  exception  <i£  the  defmdant 
to  the  court's  failure  to  charge  upon  the  ques- 
tiaa  of  reasonable  doubt.  It  was  error  to 
overrule  the  motion  for  a  new  trial  in  this  case. 

Error  from  City  Court  of  Nashville;  W. 
R.  Smith,  Judge. 

Elijah  Adams  was  prosecuted  for  aban- 
doning bis  minor  child,  his  motion  for  a  new 
trial  after  Judgment  was  overruled,  and  he 
brings  error.  Berersed. 

Story  A  Story,  of  NashvlUe,  for  pUlntlff 

in  emnr. 

J.  H.  Gary,  S<d.,  and  W.  D:  Bnteb  both  of 
Nashville,  for  the  State. 

LDKE,  J.  Jndgmokt  rermed. 

BBOTISIS.  a  J.,  and  BLOODWOBTH,  J^ 
concur. 

(2S  Ga.  App.  14) 
MAXWELL  BROS.  v.  HARRISON. 

HARRISON  V.  UAXWBLL  BROS. 

(Nob.  10980, 10986.) 

(Oittit  of  Appeals  of  Georgia,  IMvlslon  Nob  1. 
UsMh  8,  1920.) 

(BtfUalHU  &y  i\e  Oourt) 

1.  ESTOPPKL  «S>88(1)— FB01CI8K  TO  FAT  DEBT 

IP  oiVEH  ma  wiix  nor  bbtop  oBransx  op 

PABTXAL  PAZLUBB  OP  OONBIDEBATIOIT, 
TBOnOH  PACTB  OK  WIQOH  XT  IB  BASBD  WSBB 
KHOWH  WHEN  PBOMISB  WAS  ICADB. 

niat  a  debtor,  after  the  maturity  of  the 
debt,  addresses  to  the  creditor  one  or  more 
letters  in  which  he  asks  for  indulgence  and 
promises  to  pay  the  debt  if  its  collection  Is  not 
pressed,  will  not  estop  him  from  subsequently 
setting  up  the  defense  of  partial  failure  of  cod- 
sideradon,  even  though  the  tacts  upon  which 
this  defense  is  based  were  known  to  him  at  the 
time  he  wrote  the  payee  to  the  effect  stated,  is 
settled  in  Pearson  v.  Brown,  lOS  Ga.  802,  81 
S.  E.  748. 

(a)  This  ruling  Is  not  In  conflict  with  Harder 
V.  Garter,  07  Ga.  273,  23  8.  B.  82,  or  Lonsford 
V.  Malsby,  101  Cfa.  80.  28  S.  B.  48&  The  8a- 
preme  Court,  in  Pearson  t.  Brown,  supra,  ptdnt- 
ed  out  flie  distinction. 
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X  ADvnszBXUrr  or  xtideeio; 

OF  MOTION  FOB  NBW  ntUIk 

It  -w&B  not  error  to  luhait  the  evidenc«  com- 
plained of  In  the  motion  for  a  new  trial.  fRie 
erl^enee  anthorlHd  the  Terdlet,  whidi  has  the 
approrij  of  the  trial  jadge,  and  for  no  reason 
usifned  waa  It  em»  to  oTwmle  ti»  motion  for 
a  new  trial. 

Error  from  Superior  Gonrt;  Taliaferro 
County;  B.  F.  Walker,  Judge. 

Actlw  b^een  Maxwdl  Bram.  and  J.  U. 
Harrison.  Judgment  for  the  latter,  motion 
for  new  trial  dmled,  and  the  former  brings 
error,  and  the  latter  takes  a  croes^^  of  er- 
ceptloQS.  Affirmed  on  main  bill,  and  croBS- 
UIl  of  exceptions  dismissed. 

J.  S.  Watklns,  of  Augusta,  tbr  plaintiff  In 
error. 

Alvln  O.  Golncke,  ct  CrawfcwdvUle.  for  de- 
fendant In  error. 

IjDKE^  J.  Judgment  on  main  Mil  of  ex- 
ertions affirmed;  crosa-UU  ot  exceptions 
dismissed. 


BBOTLSS,  a  J., 


and  BLOODWOBTH^  J., 


(IS  Om.  App.  It) 

JACKSON  T.  STATE.    (No.  U060.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  8,  19QO0 

(SyUaiua  fiy  the  Oouri.) 
Laeckwt  ^=>77(1)  —  Chabqb  as  to  Erpcor  or 

POSSESSION  OF  BECENTI.T  BZOUIT  SOODS  HOT 

ICISLEADINO. 
The  excerpt  from  the  charge  of  the  court 
is  subject  to  the  criticism  tbat  it  slightly  in- 
aceoratelr  states  lie  inference  raised  against 
one  who  is  found  in  possession  of  stolen  goods 
recently  after  the  commission  of  a  larceny  of 
the  goods.  It  does  not,  howerer,  ins  tract  the 
jury  that  recent  possession  creates  a  preBump< 
tion  of  law  that  the  defendant  is  guilty  of  lar- 
ceny of  the  goods.  The  char|;e  in  this  case  is 
difFerent  from  the  charges  given  In  Falvey  t. 
SUte,  85  C^.  158,  11  S.  E.  607,  and  Cuthbert 
T.  State,  8  Oa.  App.  600,  60  S.  E.  822;  and 
dtationa.  The  charge  complained  of  In  the 
inatant  case  instructs  the  Jury  that  they  wotdd 
be  anthorisEcd  to  presume  that  the  defendant 
found  In  possession  of  the  stolen  property  was 
the  thief,  unless  his  possession  be  explained. 
In  the  Cuthbert  Case  the  jury  were  Instructed 
that  recent  possession  is  a  drcumstance  which 
Om  law  considers  sufficient  to  justify  the  as- 


sumption that  he  la  the  thief.  The  charge  of 
the  court  did  not  mislead  the  jury,  and  the  erl- 
denee  authorised  the  conviction  of  the  defend- 
ant, and  for  no  reason  assigned  was  it  error 
to  overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Oourt,  Terrdl  Ooonfy; 
W.  C.  Worrlll,  Judge. 

Tom  Jackson  was  prosecuted  Cm  hu  ofr 
fmse,  his  motlm  for  new  trial  after  Judg- 
ment was  denied*  and  be  brings  error.  Af- 
firmed. 

B.  B.  Jones,  of  Dawstm,  for  itolntUE  In 
emr. 

B.  T.  Gastellov,  SoL  OetL,  of  Onllibert,  and 
B.  B.  Arnold,  of  Atlanta,  tor  tlie  States 

ZfUED,  J.  Judgment  affirmed. 

BBOYLES,  a  J.,  and  BLOODWOBTH,  J., 
ccmcur. 

m  Oa.  Am.  in 
DRUBT  r.  CAMERON  ft  BABOXAZ  CO. 

(No.  1098a> 

(Court  ci  Appeala  of  Georgia,  IMvisloa  No*  It 
March  8.  1920.) 

(Syttabut  hy  the  Court.) 

APPBAZ.  AND  BBBm  «=»781(7)— WHEBK  JUDO- 
UBNT  EXCEPTED  TO  HAS  BEKN  PAID  THE 
QUESTIONS  RAIBED  BT  BILL  OF  BXCBPTIOHS 
AJBE  UOOT  AND  TBI  WSIT  OF  KBBOB  WI£L  U 

DISMISSED. 

It  app^ring  from  the  motion  and  the  affi- 
davit of  counsel  for  the  defendant  tn  error  that 
the  judgment  excepted  to  by  the  plaintiff  in  «- 
ror  has  been  paid  by  him,  the  guestions  raised 
by  the  bill  of  exceptions  have  become  moo^  and 
the  writ  ot  error  must  he  dismissed. 

Error  from  Superior  Court;  Camdes  Coun- 
ty; J.  P.  HlghiyMlH)^  Judg& 

Action  between  P.  W.  Drnry  and  the  Cam- 
eron &  Barday  Company.  Judgment  for  tbe 
lattOT,  and  the  former  brings  emv.  Dis- 
missed. 

Oowart  A  Yocelle,  of  St  Marys,  for  plaintiff 
in  error. 

S.  C  Townsend,  of  St.  Marys,  for  defend- 
ant In  error. 

liUKB,  J.  Dismissed. 

BROYI^ES,  a  J.,  and  BLOODWOBTH,  J., 

concur. 
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(25  Go.  App.  2e> 
HEADLBY  t.  MAXWEUj  MOTOR  SALES 
CORPORATION.   (No.  11U6.) 

(Ooait  of  Appeals  of  Geo^ia,  DiTiaitHi  No.  !• 
Much  8,  19»>.) 

fSyUabua  by  t\e  Court  J 

1.  COKPOBi-TIONS  «=>423— OOBFOBATION'B  LI- 
ABILITY FOB  WOBDB  OF  ITS  AGENTS  DEFINED. 

"A  corporation  ia  Dot  liable  for  damages  re- 
■aliing  froin  the  speaking  of  falae,  malicious, 
or  defamatory  wordjB  by  one  of  its  agents,  even 
where  ia  ntterlng  sodi  voids  the  speaker  was 
acting,  for  the  benefit  of  tibe  corporation  and 
within  the  scope  of  the  duties  of  his  agency, 
unless  ^  afflrmatiTely  appears  that  the  agent 
was  expressly  directed  or  authorized  by  the 
corporation  to  speak  the  wor^  in  question." 
Behre  t.  National  Cash  R^ter  Co.,  100  Ga. 
213,  27  S.  E,  986(1),  62  Am.  St.  R«p.  320; 
Osbom  T.  Woolworth,  106  Ga.  450,  32  S.  E. 
681;  Southern  Ry.  Co.  t.  Chambers,  126  Ga. 
406,  6S  S.  B.  37  (4),  7  L.  R.  A,  (N.  S.)  926; 
Jackson  t.  Atlantic  Ooast  line  R,  R.  Oo.,  8 
Ga.  App.  495,  69  S.  E.  »19. 

(a)  principle  of  law  has  been  so  often 
reaffirmed  by  the  Supreme  Ourt  that  it  la  con- 
sidered DSelesB  to  grant  the  request  of  counsel 
for  the  plaintiff  in  ^ror  that  Uie  above-named 
cases  be  submitted  to  the  Supreme  Court  I'or 
review,  if  this  court  should  consider  them  con- 
trolling in  the  instant  ease. 

2.  StjmciBHOT  or  mramatm. 

Under  the  above  ruling,  and  fbo  pleadings 
in  the  Instant  case,  the  court  did  not  err  in 
mutaining  the  special  demurrer  to  the  petition, 
or,  the  plaintiff  having  refused  to  amend  the 
petition  to  meet  this  demurrer,  in  thereafter  dis- 
missing the  plaiatUTs  case  on  motion  of  the 
defendant,  since,  with  the  elimination  of  that 
paragi^lA  of  the  petition  which  was  attacked 
by  the  special  demurrer,  the  petition  did  not 
show  a  canae  ot  action. 

Error  from  Superior  Court,  Fttlton  County; 
J.  T.  Pendleton.  Judge. 

Action  by  J.  P.  Headley  against  tbe  Max- 
well Motor  Sales  Corporation.  Judgment  for 


defmdant,  and  plaintiff  brings  enm.  At- 
firmed. 

WinQeld  Payne  Jones,  of  Atlanta,  tor  plain- 
tiff In  error. 

Anderson,  Rountree  dc  CrenshaWt  of  Atlan- 
ta, for  defendant  In  error. 

BROYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  oQncar. 


(26  Ga.  App.  ») 

THOMPSON  T.  ASA  O.  CANDLKB,  Inc., 
et  al.  (No.  11121.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  S.  1020.) 

(ByUahitM  hy  the  OowrfJ 

1.  ADHISaiBUJTT  OF  BVIDKNCB. 

Under  all  the  facts  of  tbe  ease  flie  coart 
did  not  err  in  excluding  the  docum^tary  evi- 
dence offered  by  tbe  plainti^ 

2.  SumoixNOT  or  itideitcb. 

The  evidence  adduced  by  tlie  plalntllf  flailed 
to  prove  as  against  any  of  the  defendants  any 
act  of  negligence  as  allied  in  the  petition  as 
amended.  The  court  therefor  properly  awarded 
a  nonsuit. 

Error  from  CHty  Court  of  Atlanta;  H.  U. 
Reid,  Judge. 

Action  by  J<An  Thompsim  i^alnst  Asa  O. 
Candler,  Incorporated,  and  others.  A  non- 
Buit  was  altered,  and  plalntta  Inlngs  error. 

Affirmed. 

Mark  Bolding  and  J.  Caleb  Clarke,  Mb 
of  Atlanta,  for  plaintiff  In  error. 

Candler,  Thomson  &  Hirsts  and  Roy 
Lewis,  all  of  Atlanta,  for  defendants  In  uror. 

BROYLES,  O.  J.   Judgment  affirmed. 

LUKB  and  BL0ODWORTH»  JJ.,  ooocor. 
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(IS  Oa.  App.  6) 
RASKIN 


T.  STATE.   (No.  11142.) 


(Onirt  of  Appeah  of  G«oi^a,  DiTUon  No.  1. 

March  2,  1920.) 

(ffvOobW  Itf  the  Oourt) 


ObnniTAI,  LAW  <^1218(2>— SENTKfCB  TO 
OHAUr  OAKS  TOB  18  WOircHS,  9  ICOHTBB  TOB 
BACH  OF  TWO  OOUHTB,  WAB  SBUmTOE  AGOBB- 
OAtlRO  18  MOirrHB. 

The  question  preaented  In  thk  caae  la  a 

eonatnictlon  of  the  fbllowtng  sentenoe,  baaed 
upon  a  verdict  of  a  jnr^  findli^  tibe  defendant 
inilty  Dpon  two  cotrnta  in  an  accusation  cfaar?- 
ing  the  defendant  with  the  violation  of  the  pro- 
hibition statute,  to  wit:  "It  is  considered  and 
ordered  tiiat  the  said  defendant  be  for  the  space 
of  18  months  (9  months  on  ea<di  connt)  put  to 
work  on  the  chain  gang  of  Obatham  conntr  on 
the  public  road,  or  on  snch  other  pnUic  works 
aa  tiie  county  authwItieH,  to  wtt,  the  onnmie- 
donera  and  ez-t^do  Judgea  of  Chatium  connty, 
may  employ  tbe  chain  gang."  It  la  contended 
liy  the  plaintiff  in  error  tiiat  unAer  this  sentence 
^e  9  monttis  would  be  served  conearrently. 
W«  do  not  agree  with  this  contention.  We 
think  the  true  construction  is  that  the  defendant 
was  sentenced  to  9  months  on  eadi  count,  ag- 
gregating 18  months.  If  the  sentence  had  said 
nothing  more  than  "9  months  on  each  count," 
and  had  not  provided'  how  the  sentence  should 
be  aerTed,  then  of  course  tiie  9  numtin  would 
have  been  served  concurrently,  ^e  deftadant 
having  served  a  portion  of  his  sentence,  It  was 
not  error  to  require  him  to  serve  the  remainder 
of  the  BOitence.  The  judge  of  the  anperltv  court 
did  not  err  In  overruling  the  certiorari. 

BhTor  from  Superior  Court,  Cbatliam  Coun- 
ty; P.  W.  Heldrlm,  Jadge. 

Abe  Sadtin  was  convicted  of  a  vlolatlim  of 
Qie  prohibition  statute,  certiorari  to  the 
snperlor  court  waa  ovomled,  and  he  brings 
error.  Affirmed. 

Robt  L.  Ooldlng,  of  Savannati,  for  plain- 
tiff in  error. 

Walter  G.  Hartrldge,  Sol.  Gen.  of  Savan- 
nah, for  die  State. 

IjUEB,  J.  Judgment  affirmed. 

BBOXI^S,  a  J.,  and  BLOODWOBTH, 
concur. 


BABT  r.  ICETROFOLITAN  DISCOUNT  CO.  375 
dot  as.) 

Civil  Code  1910,  {  6160.  Inasmuch  as  the  de- 
fendant in  error  preserved  liis  right  to  dismiss 
upon  the  ground  now  urged  in  his  acknowledg- 
ment of  service,  and  the  record  showing  (and 
by  the  record  this  court  is  hound)  that  serrice 
of  the  bOi  of  exceptions  was  not  had  In  the 
time  required  by  law,  the  wilt  of  error  must  be 
dismissed. 


(24 


Ga.  App.  UB) 

MATNABD  T.  WIGHT. 


(No.  11119.) 


<Conrt  of  AM>eals  of  Georgia,  Divlrion  No,  1, 
Uarch  2,  1920.) 

fSynabM  bv  the  Court.) 

APPEAI.  AHD  EBBOB  ^caSSO  —  WhkbB  BUX  OF 
KXCBFTIONB  IS  NOT  SKBVKD  WXTHIH  TUB 
WBIT  or  EBStOB  WILL  BB  DISiasSBD. 

A  motion  is  made  to  dismiss  the  bill  of 
exceptioas  in  this  case  upon  the  ground  that  it 
vaa  not  served  witiiln  tb*  time  required  by 


Error  from  Superior  Court,  Fulton  Conn- 
J.  T.  Pendleton,  Judge. 

Proceedings  between  D.  E.  Maynard  and 
Ed.  L.  Wight  Judgment  for  the  laitter,  and 
the  former  brings  error.  Wilt  dlsralBBed. 

Albert  Kemper  and  TboB.  B.  Scott,  botli  ot 
Atlanta,  for  plaintiff  In  error. 

B.  M.  Habersham  and  W.  I.  Heywardl.  both 
of  Atlanta,  for  defendant  in  error. 

LUED,  J.  Writ  of  error  must  be  dismiss- 
ed. 

BBOXLES»  a  J.,  and  BLOODWOBTH,  J., 
concur. 

(»  Oa.  App.  807» 

HABT  V.  MBTBOPOLITAN  DISCOUNT  00. 
(No.  11084.) 

(Oonit  of  Appeab  of  Cteorgia,  DivUoo  No.  1. 
March  2,  19Q0J 

(BgUabue  hp  the  Court.) 

1.  Bills  aivd  hotbs  «=^78,  617— Bbtoppbl 
«=372— Tbsthiont  of  uakib  that  blaztks 

IN  DBUVEBBO  INSTBinCBNT  WBBB  FILLBD 
WITHOUT  HIS  KNOWUiDQB  OB  CONSENT 
WOULD  NOT  SUFPOET  PLBA  OP  NON  BBT  FAO- 
TCM  OB  CONSTITUTE  DBrXNSE  AOAINST  BONA 

riDB  tbansfbbee;  bulb  as  bbtwebn  inno- 

OnVT  FEESONS. 

Testimony  of  one  whose  name  appears  as 
tiie  maker  of  a  negotiable  instrument  that  he 
signed  and  delivered  it  without  filling  vaiioaa 
blanks  therein  and  with  the  understanding  that 
the  blanks  would  not  be  filled  until  he  should 
thereafter  consent  to  the  completion  of  the  In- 
strument and  its  use,  and  that  thereafter  with- 
out his  knowledge  or  consent  the  blanks  were 
filled  in,  would  not  support  a  plea  of  non  eat 
factum,  or  constitute  a  valid  defense  against 
a  bona  fide  transferee  for  value  and  befora 
maturity. 

(a)  When  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third  person,  he  who 
puts  it  in  the  power  of  a  third  person  to  in- 
fiict  the  injury  must  bear  the  loss.  See  Han- 
cock T.  Empire  Cotton  Oil  Co.,  17  Ga.  App. 
170,  86  8.  B.  484. 

2.  Bills  ahd  notbb  «3>809— Tkutbrbbb  of 
nbqotiabu  papbb  bbfobb  katubitt  IB  not 

AFFBCTBD  BT  AOBBXHBNT  BBTWBEH  OTHBB 
PABTIES  THEBKTO  UNLESB  HB  HAS  ACTUAL 

NOTICE. 

The  transferee  of  a  negotiable  paper  who 
receives  it  before  it  is  due  cannot  be  affected 
by  any  agreement  or  understanding  between 
other  parties  to  the  paper,  unless  notice  of 
such  agreement  or  understanding  Is  brongiit 
home  to  the  transferee. 


»For  otbw  easai  sss  same  topis  and  KSY-NUUBER  In  all  Key-Numbarsd  Dlnsti  and  Ind«u« 
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8.  TBIAI,  «=9l43—  IHHATBBUI.  CONnJOIB  IN 
TESTIMOnT  DO  HOT  KBNDKB  DIBKCIID  TEE* 
DICT  BKBONKOUB. 

Th«  mere  fact  that  there  are  conflfcta  In 
the  testimony  does  not  render  the  direction  ot 
a  verdict  in  favor  of  a  party  erroneons,  when 
it  appears  that  the  conflicts  are  immaterial,' 
and  that,  giving  to  the  opposite  party  the  ben- 
efit of  the  most  favorable  view  of  the  evidence 
as  a  whole  and  all  legitimate  Inferencea  there-' 
from,  the  verdict  against  him  la  demanded. 
See  Porria  t.  Farmers*  &  Merchant^  Banit, 
22  Oa.  App.  614,  96  3.  B.  4S0;  and  cwws  cited. 

4.  YEBDIOI  DElCJLnDED  BT  KVIDKnOB. 

The  evidence  in  Chi*  caaa  demanded  the 
verdict  directed. 

Error  from  Superior  Court,  Marlon  Ooon- 
ty;  G.  H.  Howard,  Judge. 

Actlim  between  J.  Hart  and  tbe  Metro- 
politan Discount  Company.  Jadgmoit  for 
the  latter,  and  the  fbrm»  brlags  error,  Af- 
flimed. 

T.  B.  Baliuqr  and  Oeo.  P.  Mnnro,  both  of 
Bnaia  Vista,  for  plaintiff  In  error. 

J<^  0.  Butt,  of  Boena  TlMa,  for  d^end- 
ant  In  errcv. 

LTTKE,  J.  Judgment  affirmed. 

BBOTLBS,  a  J«  and  BLOQDWOBTH,  3n 
ctmcnr. 


(25  Oa.  App.  6) 

FICELEN  et  al.  t.  EIiBERTON  &  E.  R. 
CO.  (No.  um.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  2,  19000 

(BvtUbM  »v  th9  Coart.) 
Buneut  dohaut  ^24§(2)  —  Iif  action  roa 

DA3CA0U  TBOM  CONSTRUOTION  Or  KAIIAOAD 
AOBOBS  LAND  THE  INCL08UBB  OT  CEB- 

TAIN  CLAIMED  WATS  OF  BNTBANCE  TIIERKTO 
NONSUIT  HELD  PBOFEB,  DAUAOBa  HAVING 
BEER  ASSESSED  ON  CONDEUNATION. 
The  plaintiffs  sued  the  defendant  for  dam- 
ages, alleging  that  they  had  been  damaged  by 
reason  of  the  conatraction  of  a  railroad  across 
their  land  and  the  indosinc  of  certain  claimed 
ways  of  entrance  thereto,  etc.  At  tbe  conclu- 
sion of  the  plaintiffs'  evidence  the  court  grant- 
ed a  nonsuit,  and  upon  this  judgment  error  is 
assigned.  An  examination  of  the  evidence 
shows  that  the  plaintiffs  were  inconvenienced 
by  reason  of  the  railroad  embankment  and  the 
dosing  of  a  certain  passageway,  which,  how- 
ever, was  not  a  private  way  or  a  public  road 
as  defined  by  law,  and  that  there  is  a  way  to 
get  across  the  railroad  and  reach  the  lands  of 
the  plaintiffib  thouili  not  as  convenimt  as  one 
would  wish.  But  before  the  railroad  was  built 
condemnation  proceedings  were  had,  and  the 
plaintiff^  damages  were,  by  a  verdict  of  a 
jury  in  the  Buperior  court  upon  an  appeal  from 
the  return  of  the  esaeBgors  iu  the  condemna- 


tion proceeding,  assessed  as  to  Oie  very  lands 
now  giving  rise  to  the  claim  for  damages.  We 
see  no  error  in  the  judgment  of  the  court  in 
granting  the  nonsuit  See  Cox  v.  E.  T.  V.  & 
G.  By..  68  Ga.  446;  Civil  Code  1910,  |  807. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  F.  H.  Flcklen  and  others  against 
the  Elberton  &  Eastern  Railroad  Compan}'. 
Judgment  of  nonsuit,  and  plalnttffs  bring  er- 
ror. Affirmed. 

Carroll  D.  CoUey  and  Clement  E.  Sutton, 
both  of  Washington,  6a.,  for  platntifFs  in  er- 
ror. 

W.  A.  Slafon,  of  Washington,  6a.,  for  de- 
fendant In  OTor. 

LUKB,  J.   Judgment  affirmed. 

BROYLBS;  O.  J.,  and  BLOODWOBTU. 
J.,  concur. 


(25  Ga.  App.  U> 
GARDNER  v.  STATE.  (No.  1U72.) 

(Court  of  .i^peals  of  Georgia,  Division  Ma  1. 
March  2,  1020.) 

(Bvltabut  by  the  OourL) 

1.  SDTriOIKNCT  OF  XNBTBUjCTZONB. 

When  read  in  connection  with  tbn  entire 
charge,  there  la  no  error  in  either  of  tbe  ex- 
cerpts therefrom  of  which  complaint  Is  made  in 
the  motion  for  new  trial 

2.  Cbihinal  law  <S=»80Si(1)— Exceftioh  to 
cobbeot  ouaboe  fob  failubb  to  oivb  otbzb 
lbqal  fboposmonb  hot  oooo. 

Under  the  facts  of  this  case,  the  court  did 
not  err  hi  failing  to  give  In  charge  to  the  Jury 
section  76  of  the  Penal  Code  of  1910.  Besides 
this  ground  of  the  motion  complains  that  the 
judge,  after  charging  a  certain  proposition  of 
law  of  which  no  complaint  is  made,  erred  in 
not  giving  in  connection  therewith  other  speci- 
fied legal  propositions.  This  court  and  tbe  Su- 
preme Court  have  held  that  an  exception  to  a 
correct  charge  because  of  the  failure  to  give  iu 
the  same  connectira  some  other  pertinent  legal 
proposition  Is  not  a  good  assignment  ni  error. 
Oonley  v.  Sute,  21  6a.  App.  134,  94  S.  K. 
261  (1),  and  cases  dted. 

3.  Requested  inbtbuctions. 

Tht  court  did  not  err  in  refusing  to  give  in 
diarge  to  the  Jnty  the  request  embodied  in  the 
fourtii  ground  of  the  motion  fwnew  trial. 

4.  CBIUINAL  law  4=»938(1>— CUKULATIVb 
ETIDENOB  NO  OBOVNU  FOB  NEW  TBIAL  WH£BB 
DIFFEBXNT  BBSULT  NOT  FBOBABLB. 

The  alleged  newly  discovered  evidence  in 
this  case  ts  cumulative,  and  would  probably  not 
produce  a  different  result  on  another  trial.  It 
consists  of  a  threat  made  by  deceased  againnt 

the  defendant.  On  the  trial  tbe  defendant  in- 
troduced evidence  of  such  a  threat;  so  it  ap- 
pears that  a  new  witncBS  wns  diflcovered  in- 
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atead  of  new  erldauML  It  la  dmplj  more  evl- 
denoe  of  the  aame  Und  to  tiie  lame  point  Pen. 
Code  1910,  I  1068;  Brinson  t.  Falrdoth,  82 
Ga.  185  (1),  18T  <1),  7  S.  B.  923;  Burgess 
State,  9S  Ga.  8M,  20  S.  E.  331;  Hanye  T. 
Candler,  99  Oa.  214.  25  S.  E.  606;  Jlnka  t. 
Sute.  U7  Ga.  716,  44  S.  E.  814. 

6<  SumomcoT  ot  ctiubnobi 

There  !•  ample  evidence  to  npport  tlie 
Tenllct 

Error  from  Superior  Coort,  ICarlon  Ooan- 
17;  6.  H.  Howard,  Jadge^ 

ProeeedlngB  between  Pink  Gardner  and  the 
State.  Jndgmait  advene  to  Oardno-  was 
rendered,  and  lie  brli^  error.  Affirmed. 

W.  D.  Crawford,  of  Buena  Vlata,  tor 
plaintiff  In  error. 

C.  F.  McLaughlin,  SoL  Gen.,  of  Columbus, 
for  the  State. 

BLOODWOBXH,  J.    Judgment  affirmed. 

BBOTLBS,  CL  J.,  and  LUKE,  Ji  ooncur. 


<S  OA.  App.  12) 

HSINDRIX  et  aL 


T.  STATE.    (Na  1U06.) 


<ODiirt  of  Astmia  ot  Georgia,  DiTUoD  Na  1. 
March  2.  192a) 

(81/Vdbm  l]f  the  Comt.) 

CBZMHI AI,  LAW  «=»S24(1>— HoindDB  «=s>806— 
IVBTRUOnONB  AS  TO  168X718  KECESSABT  AL- 
THOUGH ROT  bequkbted;  WHKBS  ETIDBHCB 
SHOWED  COnSPZEACT  TO  EIIX,  A  FAILITBE  TO 
OHABOB  AS  TO  BEBP0N8IBIUTT  07  DEPEND- 
AlfTS  If  THEBX  WAS  NO  OONBPIBAOT  WAS  SB- 
XOB. 

Father  and  son  were'  jointir  Indicted  for 
murder  and  tried  togetJier.  TIm  cTldence  shows 
that  each  of  them  shot  at  deceased,  that  several 
■hots  were  fired,  and  the  wounds,  as  well  as 
tfie  bullets  taken  from  the  body,  disclosed  that 
pistols  of  different  caliber  were  used.  The  evi- 
dence fails  to  p<dnt  out  which  wound  or  wounds 
craused  the  death  of  deceased.  It  la  the  duty 
of  the  Jadtre  in  diarging  the  jury,  even  without 
being  requested  tso  do  to  cover  every  material 
laBoe  in  the  case.  The  defendants  insisted  that 
tbere  wsa  no  omspiracy  between  them  to  do 
any  unlawful  act  of  violence  to  die  deceased, 
tmt  that  he  made  an  assault  on  the  father, 
■hooting  him,  and  that  the  father  shot  In  self- 
defense,  and  the  son  in  defense  of  his  father, 
each  acting  independently.  1%e  plaintiffs  in 
error  insist  that  the  court  ignored  their  theory 
that  the  defendants  were  acting  independently, 
and  diat  *in  the  absence  of  a  conspiracy  or 
concert  of  action  on  the  part  of  both  defendants, 
or  of  the  procoiement  one  by  the  other,  each 
was  reqpcmatble  only  iar  the  wounds  inflicted 
hj  Umself  and  would  not  be  le«BlIy  respnislble 
for  the  wounds  inflicted  by  the  odier,  so  that, 
if  under  such  circumstances  one  shot  and  killed 
the  decedent,  the  jury  would  not  be  authorized 
to  find  both  guiltr."  As  there  is  evidence  which 
would  ftntborise  a  diarge  of  conspiracy,  the 
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judge  diQuId  have  diarged  thereon,  and  It  was 
error,  demanding  the  grant  of  a  new  trial,  for 
the  court  to  fall  to  charge  that,  if  the  evidence 
showed  no  conspiracy  or  concert  of  action,  then 
each  of  the  defendants  would  be  responsible  for 
the  wounds  inflicted  by  iumself  only,  and,  if  the 
evidence  showed  that  only  one  of  them  killed 
the  deceased,  then  one  alone  would  be  guilty. 

When  the  above  principles  are  applied  in  the 
trial  of  this  case,  the  errors  in  the  charge  com- 
idaioed  of  will  be  cured.  As  a  new  trial  is  to 
be  had,  it  is  not  necessary  to  pass  upon  the 
other  alleged  errors,  as  they  will  not  likely  re< 
wear  in  anothw  trial. 

BzTor  from  SoperiOT  Oonrt,  Rockntsle 
Oonnty;  iuim  B.  Hutclieson,  Judge. 

Milbum  Hendrlx  and  another  were  Joint- 
ly Indicted  for  murder^  and  from  the  Judg- 
ment they  bring  error.  Baversed. 

O.  B.  Vaughn,  of  Oonyen,  and  Kihg  & 
JfAmson,  of  CoTlngton.  fbr  plalntlfrs  In  error. 

Geo.  ac  Nai»ler,  Sol.  Qen^  ot  Decatur,  for 
the  State. 

BLOODWOBTH.  J.  Judgment  reversed. 
BBOTLES,  a  J.,  and  LUKE,  J.,  concur. 


  (M  iM^  App.  8W) 

BBAOET  T.  STATE.  (No.  110650 

(Oonrt  of  Appeals  of  Georgia,  Division  Kou  1. 
Uanh  2,  19200 

(BifBdbua  by  ike  Otmrt) 

1.  OSnciKAL  LAW  ^»8a4(9)— Failubb  to  rw- 

STMKfr  AS  TO  ClBOtrHBIAHTIAL  BVIDBITCB 
NOT  XBBOB  IK  ABmVGB  01*  BBQUEOT. 

The  convictloD  of  the  delotdant  in  this 
case  not  depending  solely  upon  circumstantial 
evidence,  the  court  did  not  err  in  failing  to 
(Aarge  the  Jury  the  law  of  cricfomstanaai  evi- 
dence; there  being  no  lequeat  for  such  a  duuge. 

2,  SumcXBHOT  OF  BTIDBHGB. 

Thne  was  no  error  in  the  cha^  of  the 
conrt  excepted  to,  and  the  evidence  as  shown 
by  the  answer  to  the  petition  for  certiorari  au- 
thorized the  convicticm  of  the  defendant  For 
no  reason  asidgned  was  It  error  to  overmle  the 
certiorari. 

Error  from  Superior  Court,  Morgan  (boun- 
ty; J.  B.  Park,  Judge. 

Major  Brac^  was  coDvlcted  of  an  offense, 
and  he  brings  error.  Affirmed. 

M.  a  Few,  ot  Madison,  for  idaintlfl  In 

error. 

Doyle  Campbell,  Sol.  Gen.,  of  Montieello, 
and  A.  G.  Foster.  SoL,  of  Madison,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BBOXLES,  a  J.,  and  BLOODWORTH,  J., 
eracnr. 


•For  othar  oases  ■•■  suns  topta  and  K>T-NUHBBR  la  aU  Ker-Nnmbaed  Dlswb  and  lodexw 
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(25  Ga.  App.  tt) 

LOTD  T.  8TATB.  (Ka  U290;) 

lOmirt  oC  .Aweals  of  Georgia,  IHTldon  No.  1. 
Blazch  8,  1920.) 

0ytlalHU  hv  0^  Omtri.) 

L  C^nciNAi.  LAW  ^»1100— Whebe  btiderce 
IS  coOTLXcnno  ducbetion  or  tbzai.  juooe 
IV  onBBUuira  a  hotion  nw  a  chahok  or 

TSHUS  WILL  NOT  BK  COIfTSOLLED  TJITLESfl 
ABOBBD. 

It  haa  been  repeatedly  held  hj  thla  court 
aad  the  Supreme  Court  tliat  where  the  evidence 
la  couflictinff  ap<m  the  hearhiff  of  a  motion  to 
change  the  venue  in  a  criminal  case,  the  dia- 
cretion  of  the  trial  judge  in  oTerruIiog  the  mo- 
tion will  not  be  controlled,  unless  it  is  oiade  to 
appear  that  there  has  been  an  abnae  of  his 
discretion.  In  this  case  no  abuse  of  the  ooor^a 
discretion  la  manifest. 

2.  QoNsrmmoNAi.  QuxanoN  hot  pbopbblt 

EAISBD. 

No  constitutional  question  is  properly  raiaed 
hr  the  fifth  gTound  of  the  motion  to  change  the 
venae. 

Error  from  Superior  Court,  Bleckley  Coun- 
ty; St.  D.  Graham,  Judge. 

Proceeding  by  the  State  against  Tom  Loyd, 
in  whi(^  a  motion  for  the  change  of  venue 
was  ovoTuled.  and  Loiyd  brings  error.  Af- 
flrmed. 

John  R.  Cooper,  of  Macon,  and  a  A.  Wed- 
fllngto")  of  ODchran,  for  jdalntlff  In  error. 

W.  A.  Wooten.  SoL  Qeaa.,  of  Eastman,  tor 
tbe  State. 

LDKB,  J.  Ja^ment  afilnned. 

BB0TLB8,  p.  J.,  and  B[X>ODWOBTH.  J.* 
concur* 


(H  a«.  App.  18) 

ROBBRSON  T.  STATE.  (No.  11076.) 

(Oovrt  ot  Ai^eala  of  Georgia,  Division  No.  1. 
Uuch  8.  1920.) 

fffyRo&tM  &y  the  Court.) 
OsnnNAL  LAW  «s»511(2),  935(1)— Ooebobo- 

BATIOir  or  ACCOHPLICS  TESTmonT  M1TBT  DI- 
BECILT  OOHHKOT  DKTEWDAJJT  WITH  THE 
OBIIIE  OB  LBAO  TO  THB  IXISimCB  fHT  HXB 

QUILT. 

"To  sustain  a  conviction  npon  the  testimony 
of  an  accomplice,  there  must  be  corroborating 
drcnmstances  which,  in  themselves  and  inde- 
pendently of  the  teBtim<my  of  the  accomplice, 
diiectlj  connect  die  defendant  with  the  erim^  or 
lead  to  the  inforence  that  he  la  gunty."  The 
evidence  In  this  case,  whidi  was  given  by  an 
accomplice  ia  without  corroboration  directly 
connecting  the  defendant  with  the  crime  or 
leading  to  the  inference  that  he  is  guilty.  See 
Stokes  V.  States  19  Ga.  App.  235,  91  S.  B.  271, 
and  cases  cited.  There  being  no  other  evidence 


of  guilt,  it  was  error  to  overrule  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  John  D.  Hampbrlea,  Judge. 

Rufus  Boberson  was  convicted  of  an  of- 
fense, bJa  motl<m  for  a  new  trial  was  denied, 
and  he  brings  error.  Beversed. 

Albert  Kemper,  of  Atlanta,  for  plaintiff  in 

error. 

John  A.  Boytdn,  Sol.  Gen.,  and  B.  A.  StefA- 
ens,  both  of  Atlanta,  for  the  State. 

LUKE,  J.   Judgment  reversed. 

BROXLBS,  a  J.,  and  BLOODWOBTH,  J., 
concur. 


(24  Oa.  App.  776) 
DAVIS  T.  STATE.     (No.  10480.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 
Feb.  24,  1920.) 

(ByUabut  by  the  Court.) 

1.  Geiminal  law  <*=»956(8)— Where  hewlt 

DI8C0VBBBD  XVIUBNOX  AS  TO  ULATIONBaiP 
or  JUBOB  TO  FB08ECUT0B  IS  THAT  OP  WTT- 
NBSBBS,  STATUTE  AS  TO  SUFPOBTINO  ATTmA- 
VITB  DOBS  HOT  APPLT;  ON  HXABINQ  OF  HO- 
TIOH  FOB  nw  TBIAL,  JUnOB  HAT  BBQUIBB 
AmOAVm  AS  TO  CBXDIBILITT  OF  AmtAHTB. 

In  a  criminal  case  where  a  ground  of  the 
defendant's  motion  for  a  new  trial  ta  tiiat  one 
of  the  Jurors  was  related  within  the  pEohiUtad 
degree  to  the  prosecutor  ia  the  case,  and  the 

newly  discovered  evidence  as  to  the  alleged  rela- 
tionship is  that  of  witnesses,  the  provisions  of 
section  6066  of  the  Civil  Code  of  1910,  aa  to 
supporting  affidavits,  do  not  apjdy.  However, 
independently  of  that  secdou,  the  trial  judg^ 
upon  the  hearing  of  such  a  motion,  has  the  au- 
thority, in  his  discretion,  to  require  the  produc- 
tion of  affidavits  aa  to  the  residence,  associates, 
means  of  knowledge,  diaracter,  and  audibility, 
of  the  affiants  who  depose  as  to  tha  relationship 
of  the  Juror  to  the  prosecutor. 

2.  CBnaMAL  LAW  «S90{>0C10)  —  Vaotb  hot 

BHOWIKQ  BBIATIOHBHIP  OF  A  JUKOB  TO 
PB08ECDTOB  SO  CLBABLT  TSAT  DKHIAL  OF 
HBW  TBIAL  WAS  BBBOB. 
In  such  a  case  as  is  above  referred  to,  wbtfe 
the  affidavits  of  the  witnesses  relied  on  to  sua* 
tain  tbe  allegations  as  to  the  relationship  do  not 
meet  any  of  the  requirements  of  section  S764  of 
the  Civil  Code  of  1010,  and  it  ia  not  shown  that 
the  affiants  were  related  by  blood  or  marriage  to 
the  i>erBons  in  question,  or  that  they  wvbo  tes- 
tifying from  any  peraonal  knowled^  or  from 
what  source  they  obtained  their  Information, 
this  court  cannot  hold,  as  a  matter  of  law,  that 
the  alleged  relatioDship  was  so  clearly  establiab- 
ed  that  the  trial  judge  erred  in  overroling  the 
ground  of  the  moti<m  for  a  new  trial  based  upM 
the  allied  rdationshlp. 
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8,  BsruBAL  or  kew  tbial. 

The  verdict  was  aotborized  1^  tlie  eTidence, 
and  the  oonrt  did  not  err  in  refiuiiig  to  grant  a 
new  trial 

Brror  tnm  Soperlor  Gonrt,  Warren  Oonn- 
ty;  B.  F.  Walker,  Jndge. 

Proceeding  by  the  State  acalost  J.  V.  Da- 
vis, and  from  the  Judgment  and  the  denial  of 
his  motion  for  a  new  trial  Davia  brings  error. 
Affirmed. 

L.  D.  McGregor,  of  Warrenton,  for  plalntlfC 
In  error. 

R.  C.  Norman,  StiL  6«l.  of  Washington, 
Oa.,  and  IL  L.  FAtM,  of  Warrentm,  for  the 

State. 

BBOXI«ES,  O.  J.  The  first  two  headnotes 
above  are,  in  substance,  the  rulings  of  the  Su- 
preme Oonrt  In  answer  to  questions  certified 
by  this  court.  For  elaboration  thereof,  see 
the  full  opinion  roidered  by  the  Supreme 
Gonrt  In  this  case  on  Ftfnuaiy  14, 1020  C1<K! 
a.  IL44Q>. 

Judgment  afflnned. 

LUKB  and  BLOODWOBXH,  JJ^  ooncor. 


<M  Oa.  App.  799) 

HODOKS  et  aL  T.  THOMPSON  et  aL 
(No.  10M7 J 

(OoDvt  o(  Appeals  of  Georgia,  Divisloa  No^  1. 
March  2,  192a) 

(ByttabM  »v  the  Oomrt^ 

1.  Appeal  aitd  ibbob  ^216(7),  280-^cbp- 
Tion  TO  BanrsAX.  or  bbequi8tsd  chabqb 

WIU.  NOT  BK  OONBIDEBXD  xnfXXSa  FT  WAS  IN 
WBITIHS  AXn  TSHDBBED  BSrOU  fUKT  BB- 

nsan. 

Hie  only  spedal  groand  of  the  motion  for  a 
new  trial  complains  of  the  refusal  of  the  court 
to  give  to  the  jury  a  certain  requested  charge. 
'In  order  that  this  court  may  consider  an  excep- 
tion to  the  judge's  refusal  to  give  a  request  to 
charge^  it  must  appear  not  <hi^  that  it  was  in 
writinib  but  also  that  it  was  tendered  to  the 
court  befirn  the  jury  retired  to  oonslder  thdr 
▼erdlct* "  Shirley  r.  State,  5  Oa.  App.  611,  63 
&  B.  588(2):  Pen.  Code  1010,  f  1087.  It  does 
not  ao  ai^ear  In  this  ground. 

2.  Affxal  and  bbbob  «»1006(%  —  Tebdioi 

BtrPPOBTin  BT  XTXDEKCB  AMD  APSVOVBD  BT 
TKAL  JDDOB  WUX  HOT  BB  DXSTUUBD  WHBBB 
ISO  SUWB  or  UV  APFBABS. 

No  errw  of  tsw  appearing,  tills  court  will 
not  disturb  a  verdict  where  there  is  evidence  to 
ani»port  it,  as  there  is  in  this  case^  and  where  it 
ia  approved  by  the  trial  judge. 

BhTor  from  01^  Ciourt  of  Mcmroe;  A  0. 
Stcme,  Judge. 

Action  betwen  D.  T.  Hodgea  and  others 
and  John  Ttunnpson  and  otliera.  Jadgment 


for  the  latter,  and  the  former  bring  trror. 
Affirmed. 

B.  L.  &  H.  GL  Gox,  of  Mcmroe,  for  plalntUts 
In  txror. 

B.  W,  Roberts,  of  M<mroe,  for  defokdanta 
In  error. 

BLOODWOBSH,  J.   Judgment  affirmed. 
BROYLES.  C.  J.t  and  LUKE,  J.,  concur. 


(26  Oa.  App.  24) 

liONO  T.  HARTFORD  FIRB  INS.  00. 
(No.  11109.) 

(Court  <tf  Appeals  of  Georgia,  Divisbm  Nol  1. 
March  8,  1920.) 

,  (Syllabu*  tw  ike  Court.} 

1.  GbOUITOB  rOB  HEW  TBIAL. 

There  Is  no  substantial  merit  in  any  of  the 
■pedal  grounds  of  the  motkm  for  a  new  trial 

2,  DiBECnoK  or  vxbdiot. 

Under  the  rulings  in  Athens  Mutual  Insur- 
ance Co.  V.  Evans,  132  Ga.  708,  64  S.  B.  093, 
the  evidence  in  the  instant  case  demanded  a 
verdict  In  favor  of  the  Insurance  company,  and 
the  court  did  not  err  in  so  directing.  See,  also, 
in  Ihis  connection,  lippmsn  v.  ^na  Insunuce 
Co..  lOS  Ga.  S91,  S3  S.  a  897,  75  Am.  St  Rep. 
62 ;  McAfee  v.  IMxle  Fire  Insotance  Oo.,  18  (3a. 
App.  192,  80  S.  B.  181. 

Brror  from  Superior  Onirt,  Liberty  Coun- 
ty; W.  W.  SheKMrd,  Judge. 

Proceedings  between  J.  O.  hoog  and  the 
Hartford  Fire  Insurance  Company.  Judgmwt 
tor  Qie  latter,  and  Qie  former  brings  error. 
Affirmed. 

Oliver  &  OUver,  (tf  Savannah,  for  plaintiff 
In  error. 

Seabrook  &  Kennedy,  of  Savannah,  and 
King  St  Spalding;  of  Atlanta,  tn  defendant 
In  «ror. 

BROTE^S,  G.  J.  Ju^ment  afOrmed. 
LUKB  and  BLOODWOBTH,  J  J.,  eoncnr. 


W  Gil  4- 

ATLANTIO  COAST  LINB  R.  00.  T.  GRANT- 
HAM. (NO.1U06;) 

(C!ourt  of  Appeals  of  Georgia,  Division  Na  1. 
March  4.  1020. 

(Svll-ibut  hv  the  Otmrf.) 
Affkai,  and   ebeob  *=»077(4>— Gbaht  or 

FIBOT  NEW  TBIAL  WaBBE  VBBDICT  WAS  NOT 
DEUANDBb  WILL  NOT  BB  DUmmBED. 

This  is  the  first  grant  of  a  new  trial  to  the 
plalntilE  In  error,  and  the  verdict  not  tieing  de- 
manded, under  the  unbroken  precedent  of  the 
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Supreme  Court  and  of  this  court,  the  Jadgment 
rraDtiDg  the  new  trial  cannot  be  disturbed. 
Hee  Central  of  Georgia  By.  Go.  t.  Macon  By. 
ft  Light  Co.,  20  Ga.  App.  646, 08  S.  B.  170,  and 
citations. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Action  between  the  Atlantic  Coast  Line 
Railroad  Company  and  J.  1.  Grantham. 
Frcmi  the  first  graiU  of  a  new  trial  after  ver- 
dict, the  Atlantic  Coast  lino  Batiroad  Ccon- 
pany  hrlnss  error.  Afflnned. 

Oflbome^  Lawmce  ft  Abrahami  and  F.  B. 
Yoimgblood,  all  of  Savannah,  for  idalntiff  in 
error. 

R.  P.  Gobb,  of  Sarannah,  for  Oefitondant  In 
error. 

BLOODWORTH,  J.  Judgment  affirmed. 
BBOZLBS,  0.  J.,  and  LUKE,  J.,  ouunir. 


(25  Qa.  App.  M) 

TBXEDMAN  r.  ICE  DBLITBRY  00. 

(No.  10929.) 

(Court  of  Appeals  of  Geor^a,  Division  No.  1. 
Maxdi  8. 18200 

(Bylldbut  Jty  the  Court.) 

1.  SuincnnoT  or  okvubbbb  to  anbwbb. 

court  properly  overroled  the  first  and 
third  grounds  of  the  plaintiff's  demurrer  to  the 
defendant's  answer.  If  the  court  erred  in  over- 
ruling  the  other  grounds  of  the  demarrer,  the 
error  was  rendered  harmless  the  subsequent 
ruling  of  the  court,  and  the  specific  amount 
of  the  verdict  retumed,  Iqr  direction  <tf  the 
court,  In  favor  of  the  deftedant.  See^  In  this 
cminection.  Central  of  Georgfa  By.  Oo.  v. 
Butler  Marble  ft  Granite  Co.,  8  Ga,  App.  1 
(8),  8  (6),  68  S.  B.  775. 

2.  Motion  tob  itew  tszu.. 

Under  the  pleadings  and  the  evidence^  the 
special  grounds  of  the  motion  for  a  new  trial 
are  without  Wbstantial  merit 

3.  Validitt  ot  contracts. 

In  this  case  there  was  no  material  Issne  of 
fact  to  be  submitted  to  the  jury,  but  the  con- 
trolling gnestion  was  one  of  law,  to  wit,  the 
construction  of  the  cmtract,  the  breach  of 
which  by  the  plaintiff  fonned  the  basis  of  the 
defendant's  couoteiclaim  for  damages.  Under 
ail  the  partienlar  facts  of  thb  case,  the  court  did 
not  err  in  holding  that  the  contract  was  valid 
and  enforceable,  or  in  directing  a  verdict  in 
favor  of  the  defuidant  for  the  specific  amount 
stated  therein. 


Error  from  Superior  Court,  O*^***"*  Coun- 
ty; P.  W.  Meldrim,  Jn^^ 

ProceedingB  between  Sam  Friedman  and 

the  Ice  Delivery  Company.  Jui^ioent  for  the 
lattw,  and  the  former  brings  error.  Affirmed. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiff  in  error. 

Oliver  ft  Oliver  and  Saussy  ft  Sauaity,  all  of 
Savannah,  for  defoidant  In  error. 

BBOTUIS,  0.  J.  Judgment  affirmed. 

ItUKa  and  BLOODWOBXB,  JJ.,  concur. 


(26  Oa.  Avp-  »> 

GBIFFIN  et  iL  T.  HINBB,  Director  General. 
CNo.  11087.) 

(Ooort  of  Appeals  of  Georgia,  DlvisiM  No.  1. 
March  8, 1820.) 

^Syllahut  by  ika  CourU) 
Railboads  «=>446(3)— Ribottal   or  ns- 

SUMPTION  or  NBOUOXHT  XIUJRa  or  STOCK 

question  fob  jdbt. 
In  this  case  the  evidence  of  the  railroad 
employte  (the  engineer  and  fironan  of  the  train 
that  struck  and  killed  the  plaintiiTa  muk). 
which  showed  that  th^  exercised  all  ordinary 
and  reasonable  care  and  diligence  to  avoid  in- 
juring the  mule,  was  contradicted  in  sevwal 
material  respects  by  evidence  introduced  by  the 
plaintiff.  It  was  therefore  a  question  for  the 
jury  to  dedde  whether  the  presumption  of  neg- 
ligence against  the  defendant,  which  arose  when 
it  was  shown  that  the  animal  had  been  billed  by 
the  running  of  one  of  the  defendant's  trains, 
was  rebutted  by  the  evidence  adduced,  and  the 
court  erred  In  directing  a  verdict  fw  the  de- 
fendant 

Error  from  City  Court  of  Amnlcas;  W.  M. 

Harper,  Judge. 

Action  by  F.  W.  Grlffln  anid  other*  against 
W,  D.  Hlnes,  Director  General.  Directed  ver- 
dict for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

Wallls  ft  Fort,  of  Amerlcus,  for  plalntlfTB  in 
error. 

Yeomans  ft  Wilkinson,  of  Dawwn.  and  R. 
T.  Hawkins,  of  Amerlcua*  for  defendant  in 

error. 

RROTLES,  C  J.  Judgment  reversed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 
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SXANFOBD  T.  STAm  (No..  U18&) 

^>Mizt  «f  Appeals  of  Georgia,  Diridcn  Na  1. 
March  8,  1920.) 


i.  SoCTiuuvoT  or  iwstbuoti oits . 

The  ezcerptB  from  the  diarge  of  Qie  court, 
cMnplained  of,  when  considered  in  the  light  of 
Uie  entire  diWESi  and  o<  the  foots  of  the  ease, 
contain  no  revrasihle  wror. 

%  Gbxmiivaz.  uw  ^»1068(2)— Gerxeu.  xx- 
okftioh  to  kimub  obaboe  too  bboad  ttit- 

U8B  WHOU  OHAXOB  ■BBOinCOUS. 

Under  npeatad  raHngs  of  the  Suprone 
Court  and  of  this  court,  a  general  enseption  to 
the  entire  duuve  of  the  court  Is  too  broad  to 
be  oonddwed,  unless  the  whole  chaige  was 
errcmeoua. 

8.  SunxcnnoT  or  xtidkncx. 

The  verdict  was  ao^ily  authorised  hy  the 
eridoieet  aiid  the  court  did  not  err  in  orerrol- 
ing  the  motion  for  •  new  trisL 

Error  from  Superior  Oonrt,  Warren  Oonn- 
tj;  B.  F.  Walkor,  Judge. 

Proceedings  between  Carter  Stanford  and 
the  State.  A  dedakm  adrenn  to  Stanford^ 
was  rendered,  and  be  brings  error.  Afflrmed. 

M.  U  JPAtM,  of  WaneDtoui  for.  plalntUt  In 
error. 

B.  0.  Norman,  SoL  Oem  Waihliist<»i, 
Oa.,  for  ttie  State. 

BBOTI^S,  a  J.  Judgment  afDrmed. 

hOKa  and  BLOODWOBTH,  JJ.,  concur. 


06  Oa.  App.  18) 

RnSSBLL  T.  OITY  OF  00LT7MBU& 

(No.  loees.) 

tfToart  of  Appeals  of  Georgia,  Division  No.  1. 
March  S.  1920.) 

(BvOatiu  k$  ih9  C/owrtJ 
Cbtiobui  ^sH2(1)— Fbopeblt  ovnarnxD 

WHXBB  irO  OSBTirXBD  COPT  Or  bond  18  AT* 
TACBKD  TO  PKTrnOH  AND  pmnON  D0E8  NOT 
KHABLK  DECISION  AS  TO  WHVrHKS  A  PBOPEB 
BOND  WAS  OITXN. 
In  this  case  no  certified  copy  of  die  Ixind 
is  attached  to  the  petition  for  certiorari,  nor 
does  the  petition  set  forth  the  essential  facta 
Uiat  would  enable  the  snperior  court  judge  to 
dedde  whether  a  proper  bond  was  given,  and 
Aerefore  the  case  falls  squarely  within  the  rale 
laid  down  in  Gillespie  v.  Macon,  19  Ga.  App.  1, 
90  S.  E.  970,  and  authorities  dted.  The  Judge 
of  the  superior  court  did  not  err  In  oreimUng 
the  certiorari. 

Error  from  Superior  Court,  Muscogee  Coun- 
ty; G.  H.  Howard,  Judge. 


BBOTUBB  ▼.  STATE  881 
(lu&m.) 

Action  between  E.  A.  BnsseU  and  tbe  Olty 
of  Oolumbna.  Judgment  from  the  latter,  cer- 
tiorari orermled  and  Uie  fbrmer  brings  emnr. 
Affirmed. 

8.  M.  De^  ct  Columbus^  for  plalnttff  In 

error. 

H.  C.  McOutcbat*  of  Columbus,  tar  defaid- 
ant  in  error.  . 


LUEB,  J.   Judgment  affirmed. 

BBOTXJiS,  a  Jn  and  BLOODWOBTH,  J^ 
OHicar. 


PITTS  T.  STATE. 


m  Oa.  App.  81> 

(No.  U1T44 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  8,  1920.) 

(ByUaiMM  &v  the  Court.) 

CSDONAL  LAW  «S»116(^yKBDI0r  SUPPOBTBD 
BT  BVIDBNOn  AND  AFFBOTBD  BT  TSIAI. 
JUDOB  WILL  NOT  BE  DIBTUBBED. 

The  eridence  in  this  case  was  suffldott  to 
autiiorfae  the  oHiTiction  of  the  aoensed,  and^ 
the  Terdict  having  been  approved  Iqr  ^  trial 
Judge,  this  court  will  not  interfere. 

Error  from  Superior  Conr^  Floyd  County ; 
Mosea  Wrlifht,  Judge. 

Tony  Pitts  was  prosecuted  for  an  offense, 
and  from  tbe  Judgment  be  brings  errw.  Af- 
firmed. 

W.  B.  Mebane,  of  Bome,  for  plaintiff  in 
error. 

C.  B.  Porter,  SoL  Qen.,  of  Borne,  for  the 
State. 

LUKE,  J,  Judgment  afflnned. 

BBOTZ.ES,  a  J.,  and  BLOODWOBTH,  J., 
concur. 


BBOYLES  V.  STATE. 


(25  Oa.  App.  1') 
(No.  U060J 


(Court  of  Appeals  of  Georgia,  Division  Na  1. 
March  8,  1920.) 

{8t/Babm$  fry  Me  CoerM 

1.  CiaAxoB  or  coubt. 

The  chat^e  of  the  court  in  this  case  was 
full  and  fair,  and  when  the  excerpts  complained 
of  are  read  in  connection  with  the  remaioder  of 
the  charge  and  in  the  light  of  all  the  (acts  of 
the  case,  they  contain  no  error  that  would 
quire  the  grant  of  a  new  triaL 

2.  (yBIHINAL  LAW  ^829(1)— BxrUSAL  OF  BK- 
QITBOTBD  CHABOB  NOT  EBBOB  WHEBX  OOVXBBD 
BT  CHABOB  GIVEN. 

As  for  as  jtertinent  and  legal,  each  request 
to  diarge  was  sufficiently  covered  by  the  charge 
given. 
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£~i3uniomvcr  of  stidxnoi. 

Ground  1  of  tiie  amendment  to  tiie  motion 
for  a  new  trial  la  bat  an  aznpllfi cation  of  the 
general  grounds;  tbe  eridence  authorised  the 
verdict;  the  judge  approved  It;  and  the  judg- 
ment is  affirmed. 

Lake,  dissenting. 

Brror  frrnn  Snperior  Court,  BIM)  Oonnty ; 
H.  A.  Mathews,  Jndge. 

Cdla  Broyles  was  proaecated  for  an  of- 
fmse,  her  motion  for  a  new  trial  after  verdict 
was  denied,  and  she  brings  error.  Affirmed. 

J.  F.  UrQuhart  and  W.  A.  McCIellan.  both 
of  tfacoD,  for  plalntUC  In  eror. 

John  P.  Boss  and  Cbaa,  H.  Garrett,  SoL 
Q&a.,  both  of  UacoD,  tor  the  State 

BLOODWORTH.  J.  Affirmed. 

BBOYIiBS,  a  concnrs. 

LUKB^  J.  (dissenting).  I  cannot  ooncor 
with  my  odleagues  In  the  holding  that  the 
charge  in  this  case  was  £air.  The  court  In- 
fltnicted  the  Jnry,  among  other  things,  that 
th^  woold  be  anthorised  to  find  her  (d^end- 
ant)  gnlltr  ot  murder,  unless  they  bdlleved 
''upon  her  other  d^^iBe  she  was  Justl3Bed 
In  bdlevlnf  that  It  was  necessary  to  kill  her 
^deceased).  If  die  did  kill  her,  in  order  to 
Xarevent  adulterous  Intercourse  or  the  re- 
sumption of  adulterous  rfdation  about  to  be 
reanmed,  and  thttt  It  was  necessary,  and  that 
the  danger  ot  such  adoltenms  cniduct  be- 
tween her  husband  and  the  deceased  was  Im- 
minent at  the  time."  It  will  be  seen  from 
this  excerpt  that  the  Judge  so  qnallfled  and 
limited  hla  instruction  as  to  make  the  JmU* 
flcatltm  ot  the  accused  for  the  alleged  hunl- 
dde  depMid  upon  whether  or  not  "the  danger 
o£  anCh  adulterous  ccmduct  between  her  hus- 
band and  the  deceased  was  immlnut  at  tbe 
tlma"  This,  In  my  opinion,  was  revmiUe 
error.  In  i^c^  this  court  so  h^d  In  the 
case  (tf  Miller  ▼.  Stat^  9  Ga.  App.  699,  71 
S.  E).  1021.  wherein  It  is  said: 

"While  a  father  cannot  lawfully  kill  one  mere- 
ly because  he  has  had  anlawfol  sexual  ^ter- 
course  with  his  daaghter.  still  he  may  justi^ 
the  homicide  by  diowing  that  It  was  seceBsa^ 
In  order  to  prevent  farther  acts  of  fomieatlcm. 
In  a  prosecution  for  homicide,  where  there  'is 
evidence  such  as  to  aathorize  the  jury  to  find 
that  the  deceased  had  been  maintaining  illicit 
sexual  relations  with  the  defendant's  minor  un- 
married daughter^  and  had  threatened  to  kill 
tbe  father  if  he  interfered,  and  that  even  after 
the  father  had  become  apprised  of  what  had 
taken  place,  and  was  taking  guard  to  prevent 
the  farther  debauching  of  his  child,  Uie  defend- 
ant, in  company  with  the  danghter,  came  upon 
the  deceased  under  audi  cireuiratancea  aa  to  In- 
dicate that  he  was  endeavoring  to  continue  the 
Ulieit  relationship,  and  would  Hkdy  seek  to  do 
so  notwithstanding  the  ftither*8  protest,  an  in- 
struction of  the  court  to  the  jury  In  the  fcdlow- 


ing  language  was  erroneous:  The  killing,  if 
necessary,  or  apparentiy  so  to  a  reasonable 
mind,  in  order  to  protect  tbe  daughter  at  the 
time  of  the  killing,  would  be  justifiable.  The 
killing  must  be  necessary,  or  apparently  so,  to 
prevent  the  deceased  from  accomplisldng  his 
purpose  then  and  there.'  The  Qualification  con- 
tained in  the  words  'then  and  tliera^  lendtfed 
the  instruction  erroneous.*' 


(25  Oa.  App.  IE) 

McELVBEN  v.  HANDSHAW.    (No.  10970.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 
March  8,  1920l) 

fSvUa^  hp  the  Oourt) 

SunioiBNCT  or  xvidekce. 

The  evidence  in  this  case,  a  trover  sui^  de- 
manded a  verdict  in  favor  of  the  plaintiff  as  to 
title,  and  it  was  not  error  for  the  court  so  to 
Instruct  the  jury.  Tbe  only  remaining  issue  was 
as  to  the  [iroved  value  of  the  proi>erty  sued  t<x. 
Tht  charge  of  the  court  upcm  this  question  was 
appropriate  and  full.  The  evidence  auth<msed 
the  verdict  for  the  plaintiff,  and,  the  judge  of 
the  superior  court  having  approved  that  fliidh% 
it  was  proper  to  overrule  the  motion  for  a  new 
'blal. 

Hrrw  tnm  Superior  Court,  Bulloch  Goan- 
t7;  B.  N.  Hardeman,  Jndga 

Proceedings  between  Aarcm  McElveen  and 
H.  D.  Handshaw.  Judgment  for  tbe  latter, 
and  the  former  brings  error.  Affirmed. 

Fred  T.  Lanier,  of  Statesboro,  for  plaintiff 
in  error. 

Francis  Hunter,  of  Statesboro,  toe  d^oid- 
ant  In  error. 

LUKE,  J.  Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWOBTH,  3^ 
concor. 


(IS  Ga.  App.  2S) 
MONK  V.  JACKSON.     (No.  11112.) 

(C!oart  of  Appeals  of  Georgia,  Division  No.  1. 
Blareh  8, 1820) 

(8yUab«8  h»  the  Court.) 

1.  BxpuBvin  9=958— Pktition  showing  ti- 
tle IN  ANOTHEB  AND  NOT  SHOWING  BIGHT 
OF  POBSKSBION  IN  PLAINTIIT  WAS  DKncC' 
TIVX. 

The  petition  in  trover,  when  legally  con- 
strued, uid  as  admitted  by  counsel  for  the 
plaintiff  In  error,  was  brought  by  tbe  plaintiff 
in  his  own  name,  and  yet  it  showed  the  title  to 
tbe  property  sued  for  in  another  person,  and 
failed  to  show  any  right  of  possession  in  tbu 
plaintiff.  The  petition  was  therefore  fatally 
defective,  and  the  court  did  not  err  in  dismiss- 
ing it  on  an  oral  motion  by  the  defendant 
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2l  Appkai.  and  ebbob  «=s>86S— Wbxbe  peti- 

ITOir  WAS  DISHIB8BD  TQR  DKFEOTfl  TESBEZN 
APFBU.ATE  COUBT  COULD  N07  BBVIBW  ETl* 

DUros  uttboduoxd  bbfobb  the  DismssAZh 
Altbongfa  the  bill  of  exceptlonB  shows  that 
bcfiwa  the  motioii  to  dismias  was  made  the 
plaintiff  introduced  testimonr  tending  to  show 
a  right  of  possession  in  him,  and,  further,  that 
he  bad  a  special  property  right  in  the  properir 
sned  for,  the  UQ  of  exceptions  and  the  rec- 
ord dearly  show  that  no  nonsnit  was  granted, 
but  that  tile  motion  to  dismiss  the  petition  was 
made  "on  account  at  fetal  defects  therein," 
and  that  this  motion  was  granted  and  the  pe- 
tition dismissed.  It  follows  that  this  court 
cannot  consider  the  erldence  introdaced. 

Brror  tnm  Cltj  Oonit  ot  Tifton;  Jas. 
H.  Frloe,  Judges 

Trover  by  S.  S.  Monk,  agent,  against  D.  E. 
Jadksoo.  Petition  dtsoi^UBed  oa  defendant's 
oral  motion,  and  plaintiff  brings  ernw.  Af- 
firmed. 

RldgdUI  &  Mltdieil,  of  Tlftott,  for  plain- 

In  error. 

Fulwood  &  Haivret^  of  Tlfton,  for  detMid- 
ant  in  error. 

BROYIiES.  O.  J.  Judgment  affirmed. 

liCKB  and  BLOODWOBTH,  JJ^  concur. 


(25  Qa.  App.  1) 

BTBIOELAND  t.  STATBl  (No.  11185.) 

(Oonrt  of  Appeals  of  Georgia,  DlTislon  Na  1. 
Mardi  2,  1920.) 

r&yOafrw  »y  the  Oomrt.) 

1.  lETTOZIOATZHe  UQU0B8  «=»236(19)-OOFFEB 
RIU.  AMD  WOBH  WITHOtJT  CAP  IS  "APPARA- 
TUS" WIXHIir  STATUTE. 

Birror  is  asidgned  upon  the  frilowing  charge 
of  the  cooTt:  "If  you  belieye  beyond  a  reason- 
able doubt  that  this  defendant  did  have  in  his 
poowMiion  a  copper  still  and  worm,  and  that 
was  an  apparatus— hare  in  hia  possession  on  his 
premiaes,  as  charged  in  the  indictment,  and  that 
waa  an  apparatus  for  the  distilling  and  manu- 
factoring  of  liquor,  intoxicating  liquor  or  bev- 
WBces,  why  he  would  be  guilty  under  the  law, 
•ran  though  ttiat  wasn't  a  omiplete  outfit  for 
the  manufacture  of  liquor.  If  he  had  a  still  and 
worm,  and  that  was  a  part  ol  an  apparatus 
used  tor  the  manufacture  of  liquor,  as  I  have 
already  charged  70a,  and  as  set  out  In  the  in- 
dictment— and  that  still  and  worm— they  were 
an  apparatus  used  for  the  distilling  or  manu- 
facturing of  intcnicating  liquor,  why  he  would 
be  cuilty  under  the  law,  enm  thonj^  he  didn't 
have  the  cai^  if  he  didn't  have  a  cap,  aa  InsUted 
on  the  part  of  the  defense,  whldi  would  be  nec- 
OtfinTT.  as  they  contend,  (or  the  making  of  a 
complete  apparatus  for  the  manufacturing  of 
liqnOT.  Aa  I  have  chained  you.  If  he  had  a  itart 
of  an  ivparatus  for  the  Hiariiiiny  or  manuiEac- 
taring  at  intoxleatfaig  UqnoTs  If  he  had  it  as 


charged  in  the  indictment  and  as  I  have  already 
Mplained,  under  the  rules  given  you,  why  he 
would  be  guilty  nnder  the  law,  even  though  he 
didn't  have  a  complete  apparatus  necessary  for 
the  manufacture  of  liquor."  Movant  contends, 
in  sabBtance^  that  this  charge  was  erroneoos 
and  prejudicial  to  the  defendant,  because  the 
term  "apparatus,"  as  used  in  the  act  under 
which  defendant  was  indicted,  means  a  "com- 
plete apparatus,''  and  all  the  apparatus  neces- 
sary for  the  making  of  whisky;  and  cites  as 
authority  for  this  cmitention  the  case  of  Davis 
V.  State,  100  S.  E.  782.  That  case  is  not  in 
point.  In  that  case  the  indictment  charged  p<»- 
session  of  an  apparatus  "omsisting  of  a  com- 
plete still,"  and,  having  charged  tiiat  the  ap- 
paratus constituted  a  complete  still,  the  state 
was  required  to  prove  the  allegation.  See 
South.  Express  Co.  v.  State,  23  Ga.  App.  71, 
97  S.  E.  660  (2),  and  cases  cited.  In  the  instant 
case  the  indictment  described  the  apparatus  aa 
"a  certain  apparatus  for  the  distilling  and  man- 
ufacturing of  intoxicating  liquors,"  and  the 
state  proved  tiiat  the  lytpBratos  found  on  the 
defendant's  premises  was  for  use  In  the  manu- 
facture and  distilling  of  intoxicating  liquora. 
The  indictment  did  not  chaise  that  all  the  ap* 
paratns  for  the  manufacturii^  ot  liquor  was 
there,  nor  did  it  charge  that  the  defendant  waa 
in  possession  of  a  "complete  still,"  as  did  the 
indictment  in  the  Davis  Case.  We  interpret 
the  word  "apparatus,"  aa  used  in  this  act,  to 
mean  any  apparatns  used  to  make  intoxieatiag 
liquors.  If  it  were  necessary  for  the  state  to 
prove  that  the  apparatns  was  complete  in  every 
detail,  it  would  defeat  the  real  purpose  and  in- 
tent of  this  law;  for  the  distiller  oould  make 
liquor  to  his  heart's  content,  then  take  oS  a 
cap,  or  some  small  but  essential  part  of  the  ap- 
paratus, until  he  waa  ready  to  resume  hia  work, 
and  if  the  officers  found  the  still  in  the  mean- 
time he  could  easily  evade  die  law  by  snoring 
that  the  apparatus  was  not  sU  there.  We  ue 
no  error  in  the  charge  aa  complained  of  above. 
See  Williams  v.  State.  61  Ga.  417,  418,  34  Am. 
Rep.  102.  This  disposes  of  the  first,  second 
and  third  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial,  whidi  were  argued  to- 
gether in  the  brief  of  counsel  for  the  plaintUf 
in  error. 

[Ed.  Note^For  other  deSnitions,  see  Words 
and  Phrases^  First  and  Second  Series,  Aj;ipa- 
ratua] 

2.  Cbhiinai.   l&w  «s>828<1)— Bbfdsai.  to 

CHABQB  IS  HOT  IBBOB  WHEBE  B1TBnAllTXAI.LY 

COVEBED. 

There  is  no  merit  in.  the  fourth  ground  of 
the  amendment  to  the  motion ;  the  judge  having 
substantially  covered  in  his  diarge  the  charge 
requeeted. 

3.  iNBUFnoiEnoT  or  evzdencx. 

The  evidence  amply  supports  the  verdict, 
which  has  the  approval  oi  the  trial  Judge,  no 
error  of  law  appeftrs,  and  the  judgment  is  af- 
firmed. 

Error  from  Superior  Court,  Cobb  County  i 
N.  A.  Morris,  Jndge. 

Perry  Strickland  was  convicted  of  possess- 
ing and  having  on  bis  premises  apparatus  for 
the  distilling  and  mannfactorlng  of  Intoxlp 
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eating  Uqnoni^  his  motion  for  a  new  trial 
was  oremUed.  and  be  brings  error.  Af- 
firmed. 

The  IndlctmeDt  charged  that  the  defend- 
ant ^d  "knowin^y  have  In  his  possession 
•  •  •  a  certain  apparatus  for  the  dis- 
tilling and  manufacturing  of  Intoxicating 
liquors  and  beverages."  Upon  the  trial  of 
the  case  the  sheriff  testified: 

"I  received  infonnation  that  Perry  StriA- 
land  was  running  a  stiU,  and  I  went  to  his  home 
in  Cobb  county  along  about  the  first  of  the 
year.  •  •  •  i  searched  the  home  of  the  de- 
fendant and  I  found  a  still  in  the  bedroom.  In 
the  basemoit  I  found  25  or  30  gaU<ni8  of  beer 
and  8  pecks,  something  like  8  pecks,  ei  meal. 
It  was  a  copper  stUl.  There  was  a  pot  and 
worm.  The  pot  that  they  boil  in  was  sitting 
behind  the  bed  in  the  bedroom,  and  the  worm 
was  on  the  bed  under  the  cover.  X  never  meas- 
ured the  still,  but  it  would  bold,  I  guess,  20  or 
25  gallons.  What  I  found  was  an  apparatus 
used  for  the  manufacture  and  distilling  of  in- 
tozieadng  liquors. 

''Oross^xamlnaHon:  To  eonstltuCe  a  compete 
stiU  it  takes  what  is  called  a  pot  or  body  part 
of  a  still  to  boil  In,  that  Is,  what  they  do  the 
boiling  in  is  the  pot;  then  it  takes  a  cap,  which 
is  the  top  that  goes  over  the  boiler;  then  It 
takes  a  worm  that  leads  throng  a  condenser. 
There  wasn't  any  cap  there ;  I  couldn't  say  It 
waa  a  cmnplete  outfit.  I  stated  what  1  found 
thm;  a  num  haa  to  have  a  cap  to  make  liquor. 
The  apparatus  found  there  was  only  a  boiler 
and  worm.  I  didn't  find  any  cap.  The  meal  I 
found  was  sprouted  corn.  Wasn't  any  sign  that 
the  still  waa  running.  Ferry  told  me  that  he 
found  this  apparatus  In  Ute  cane  brake  <ni  the 
ereek. 

"Examination  by  court:  The  material  I  found 
is  used  for  making  whisky-  I  found  25  or  30 
gallons  of  beer  in  a  SO-gidlon  barrd.  It  waa 
half  full;  posrfbly  a  little  over.  The  beer  ie 
used  for  making  whisky— intoxicating  whisky. 

*^ross:  Yon  would  have  to  have  a  cap  to 
make  liquor  with  the  apparatus  I  found  in 
Pmys  place,  and  I  didn't  find  a  cap  there; 
tiierefore  you  couldn't  uiake  intoxicating  liquors 
with  that  apparatus. 

"Bedirect:  In  the  basement  there  was  a  place 
fixed  for  the  snu^  to  go  from  down  In  the 
baaranent  up  Into  the  ddmn^  of  the  kitchen, 
but  there  wasn't  any  furnace  buHt— thore  was 
a,  place  for  the  smoke  to  go  from  the  basement. 
I  examined  the  t»anch  and  the  land  around 
where  the  honse  was  located,  but  I  don't  think 
I  found  anything.  There  is  a  branch  on  this 
place,  but  not  right  near  the  bouse.  There 
are  three  rooms  and  a  hall,  and  I  went  into  all 
ths  roomSk  but  I  did  not  find  the  cap. 

*<CroBB:  I  Stated  a  while  ago  that  tbla  stm 
had  a  boiler  and  worm  but  no  cap.  I  don*t 
think  yon  eoold  make  liquor  with  [witiioot]  a 


cap.  Perry  coaldn't  have  manufactured  or  dis- 
tilled any.  intoxicating  liquor  or  beverages  on 
the  outfit  I  found  without  a  cap,  and  the  cap 
wasn't  there.  What  I  found  was  Just  part  ot 
an  amiaratus  to  distUl,  manufacture,  and  make 
liquor.  It  takes  a  cap  to  make  a  complete  oat- 
fit,  and  X  found  no  cap  there^ 

"Direct:  The  apparatus  I  fonnd  there  wae 
used  for  Dialdng  wUsky.  It  wasn't  a  comply 
outfit,  on  account  of  the  absence  of  the  cap. 
The  cap  Is  the  part  that  fits  over  the  top  of  the 
boiler,  end  a  long  spout  runs  out  and  goes  into 
the  worm.  The  boiler  and  worm  were  both 
cc^per  and  pn]  the  apparatus  I  found." 

The  defoidant  Introdnced  no  erldaun,  and 
in  his  statement  denied  his  guilt,  and  con- 
tended that  he  found  the  apparatus  In  a-cane 
brake  while  hunting,  and  did  not  know  what 
It  was.  The  Jury  returned  a  verdict  of 
guilty.  The  defendant  made  a  motion  for 
new  trial,  which  was  overmled  by  the  cdOrt, 
and  the  defendant  excepted. 

O.  M.  Dobbs  and  Clay  &  Giles,  all  of  Mari- 
etta, for  plaintiff  in  error. 

Jno.  T.  Dorset  SoL  Gen.,  of  Marietta,  and 
Wm.  Batt,  of  Blue  Bidg^  tot  the  Btatew 

BLOODWOBTH,  J.  Affirmed.  . 

BBOXLBS,  O.  J.,  and  LUKl^  concor. 


(IS  Oa.  App.  S3) 
GBEEN  T.  STATE.    (No.  11205.) 

(Court  of  Appeals  of  (Seorgia,  Divisitm  No.  1. 
March  8, 192(K) 

(BvlMu»  by  ike  OomrtJ 
SurriuxxncT  or  wider  ex. 

Ths  erldeuee  anthorlaed  the  defendantfa 
conviction  under  both  eounta  of  the  Indictment, 
and  the  court  did  not  err  In  refusing  to  grant 
a  new  trial. 

Error  from  City  Oonrt  of  MaoMi ;  Da  Pmt 
Gnerry,  Jndg& 

Will  Qreen  was  convicted  of  an  ofTense^ 
and  he  brings  error.  Affirmed. 

Olin  J.  Wimberly  and  Gillon  ft  CliurchvFell, 
all  ot  Macon,  for  plaintiff  In  errw. 
Will  Gnnn,  8^  ct  Maoon,  for  the  State. 

BBOYIAS,  a  J,  Jndgmoit  afflnnedL 

LDES  and  BLOODWOBTH,  JJ.,  eoncnr. 
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UNION  TB68TOO.T.UeKINNB.  (Ko.  269.) 

(Snprema  Court  of  North  CaroUiuu  March  17, 
1920.) 


L  Abateukht  and  bbvital  ^s8(8)— AfJTZon 

on  SKFAAATB  GUABAKTT  OF  HOTS  BT  BUBBTT 
IS  NOT  DABBED  BT  A  FENDINQ  ACTION  TO 
AVOID  UABIUTT  OF  SUBETT. 
Where  one  of  three  makers  of  a  note,  who 
was  surety  for  the  other  two,  save  payee  a 
separate  guaranty  of  payment  for  not  joining 
him  in  the  suit  against  other  makers,  an  action 
by  the  payee  on  the  gaarant;  may  be  maintained 
notwithstanding  a  prior  action  by  the  snrei? 
•cauwt  the  payee  to.  caacel  hi»  obligation  as 
surety^  since  payee  was  not  oUigated  to  counter- 
claim  on  the  guaranty  In  the  prior  action. 

2.  Hm-orr  asd  counxebolaiic  «»60— Ds- 

FENDAHT  FAXLINO  TO  SET  UP  COUmXBCLAIlC 
SCAT  BBINO  HTDEPENDEira  ACTION. 

The  defendant  in  an  action  is  not  obliged  to 
set  up  his  counterclaim,  but  may  omit  to  do  so. 
and  thereafter  bring  aooUier  and  Indepedent  ac- 
tion thereon. 

Appeal  from  Snpeitor  Goixrt;  Wake  Oonn* 
ty;  Qnlon,  Judge. 

Action  b7  tlie  Union  Truat  Company 
against  D.  F.  McKlnne.  On  appeal  from  the 
city  court,  the  superior  court  rendered  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Aifirmed. 

Cirll  action  commenced  in  the  city  court  of 
the  clt7  of  Raleigh  and  carried  by  appeal  to 
the  superior  court  of  Wake  county  and  tried 
upon  these  Issues: 

''(D  Was  the  Judgment  obtained  against  J.  B. 

Tarborough  and  J.  A.  Turner  paid  within  ten 
days  upon  its  rendition?   Answer:  No. 

"(2)  If  not,  in  what  amount  is  the  defendant 
indebted  to  the  plaintiff?  Answer:  $413.80, 
interest  from  March  1.  1915,  on  $400." 

Appeal  to  Supreme  Court  by  def^dant 

Wm.  H.  &  Hum.  W.  BnfBn,  of  Loulabnrg, 
for  appellant  . 

WUlla  Smitb,  of  Balelgh,  for  appellea  ■ 

BROWN,  J.  The  only  asslgument  of  error 
relates  to  the  denial  of  the  motion  to  remove 
the  cause  to  the  coimty  of  Franklin  or  dia- 
mias  the  same  because  of  another  action  be- 
tween the  same  parties  pending  in  the  su- 
perior eoart  of  Franklin  county  and  com- 
menced shortly  prior  to  the  present  action. 
The  motion  was  denied,  and  the  defendant 
excepted. 

It  appears  in  the  complaint  in  this  case 
that  J.  B.  Xarborougb,  J.  A.  Turner,  and  D. 
F.  McKlnne  executed  two  notes  tor  $200  each 
to  the  Union  l^tist  Conynny ;  that  Qie  d» 
fendnnt  was  mirety;  ttiat  tbd  notes  were 
not  paid  at  maturity,  and  that  suit  was  com- 
menced and  Judgment  obtained  against  Tar- 
borough  and  Tomer ;  ttiat  the  defendant  Ho- 
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?  Kinne  was  not  included  In  Qie  suit  and  no 
Judgment  obtained  against  him  at  his  re* 
quest  Whowupon  Mc^Klnne  execnted  the 
following  paper  writing: 

"The  Union  Trust  Company,  of  Baleigh,  N. 
C,  having  agreed  at  my  request  to  refrain  from 
joining  me  as  a  party  defendant  in  the  suit 
about  to  be  brought  by  said  company  against 
J.  6.  YarboroDgh  and  J.  A.  Turner  on  two 
notes  to  which  I  am  also  a  party,  I  hereby,  in 
consideration  of  the  Unitm  Trust  Company  for- 
bearing to  sue  me  on  said  notes,  guarantee  the 
payment  of  the  said  notes  in  the  event  that 
the  Union  Trust  Company  secures  a  judgment 
against  J.  B.  Yatboroogh  and  J.  A.  Tamer,  and 
said  judgment  is  not  paid  within  ten  days  from 
its  rendition  thereof." 


It  Is  to  recover  on  this  paper  writing  t}iat 
this  action  vas  broui^t 

[f]  Siortly  prior  to  the  conunencement  of 
this  action  McKlnne  oommeaced  an  action 
against  the  Union  Trust  Company  In  the 
county  of  Franklin  In  whldi  be  aAed  that 
he  be  declared  to  be  discharged  by  reason 
of  his  liability  <m  said  note  by  indoraonent 
th««(HL  He  alleges  ttiat  he  Is  discharged 
from  liability  on  the  notes  because  the  Union 
Trust  Company  received  from  J.  A.  Turner 
money  for  indulgence  on  said  debt  snffldent 
to  hare  discharged  the  said  debt  and  int^ 
est,  and  that  he  (McKlnne)  was  informed  by 
the  makers  of  said  note  that  the  same  had 
been  paid  In  fulL  McKlnne  alleges  also  that 
he  is  discharged  by  reason  of  unwarranted 
extfflision  of  the  time  of  payment  of  said 
notes  without  his  consoit  It  is  contended 
by  tbe  learned  counsel  for  the  defendant  that 
the  pendency  of  the  action  in  Franklin  bars 
a  recovery  in  this  action,  relying  upon  our 
recent  opinion  In  Allen  v.  Salley,  101  S.  E. 
545.  Id  our  oplnloD  the  cases  are  Dot  at  all 
similar.  In  Allen  v.  Salley  it  was  held  that,, 
where  the  owner  of  an  automobile  which  col- 
lided with  an  automobile  truck  brou^t  ac- 
tion against  the  track  owners  in  one  county, 
they  cauDOt,  while  such  actlou  Is  peDdlDg. 
bring  a  separate  and  distinct  action  In  anoth- 
er county  against  the  owner  of  the  automo- 
bile for  damages  accruing  to  the  truck  owner 
by  reason  of  the  same  collision.  There  the 
transaction  grew  out  of  one  tort,  and  the 
question  was:  Who  was  guilty  of  the  neg- 
ligence that  caused  it? 

[2]  Id  the  action  In  FraDklln  county  tiie 
UdIod  Trust  Company  could  answer  if  they 
saw  fit  and  deny  the  allegations  of  the  com- 
plaint, but  they  were  not  obliged  to  set  up  as 
a  counterclaim  McKlnne's  guaranty  sued  on 
In  this  action.  It  Is  well  settled  that  the  de- 
fendant Is  not  oblige  to  set  up  his  counts- 
claim,  but  he  may  omit  it,  and.  If  he  chooses 
to  do  80  thereafter,  he  may  bring  another  and 
indepmdoit  action.  He  lias  his  electl<m. 
Hie  Union  Trust  iCompany  had  the  rlj^t  to 
file  an  answw  to  Uie  complaint  filed  In  the 
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superior  court  of  Franklin  comity  denying 
the  allegations  of  the  complaint  if  in  its  opln- 
ion  It  stated  a  cause  of  action.  At  the  same 
time  It  had  the  right  to  withhold  setting  up 
Ita  canse  of  action  against  McKinna 

This  question  is  fully  discussed  by  Bynum, 
J.,  in  Francis  v.  Fdwarda,  77  N.  C.  275.  We 
think  a  distinction  between  the  present  case 
and  Allen  t.  Salley  la  apparoit  upon  reading 
the  opinion  In  that  case. 

No  errcnr. 


an  N.  C.  262) 

HOLLOWSLL  t.  MANLET.  (No.  112.) 

(Supreme  Gonrt  ct  North  (JazaUna.  Mardi  8, 

1920.) 

1.  Deeds  <gol24g)— Cohvetjlucb  wuhoct 

WORDS  aw  ZHBEBITAJTOI  BSLD  TO  COSTET  A 
RE. 

Where  land  was  conv^ed  i^lor  to  1879  to  a 
truites  and  his  heirs  to  bold  for  the  sole  and 
separate  use  and  benefit  of  a  married  woman, 
<exclasiTe  of  the  contract  of  her  hosband,  and 
the  land  at  her  death  to  pass  to  belts  of  her 
body  of  such  marriage,  with  provision  that  in 
case  she  should  die  leaving  no  issne  the  prop- 
erty should  go  to  her  husband,  held  that,  though 
there  were  no  words  of  inheritance  associated 
with  the  beuefldaries  <rf  the  tmst,  the  grantor 
conveyed  a  fee  mmple  to  the  ultimate  bemft* 
claries.  . 

2.  Deeds  «=»133<2)— Woxs  ^7— Lxiota- 
tion  otbb  to  husband  it  lifb  tekant  died 

WITHOUT  ISSUE  PASSED  A  OOHTineBNT  XH- 
raSEBT  WHICH  FASSBD  VT  WIIX. 

Where  land  was  conveyed  In  tmst  for 
the  ezclusiTe  benefit  of  a  married  woman  for 
life,  with  directions  that  the  land  should  go 
to  the  husband  in  event  she  died  without  issue, 
the  husband  took  a  contingent  Interest,  which 
would  pass  by  devise. 

8.  Wills  48=b06(K3>— Devise  or  all  estate 

WHICH  testator  HAT  DIE  "POSSESSED"  OV 
HELD  TO  INCLUDE  COIVTINQENT  INTEREST. 
Where  a  husband  had  a  coDtiogent  interest 
in  lands.  In  the  event  of  the  death  of  his  wife, 
without  issue,  his  devise  to  her  of  all  estate 
which  "I  shall  die  possessed  of  included  the 
c(Mitingent  interest,  the  word  "possessed"  being 
used  to  denote  ownership,  and  not  merely  per- 
sonal or  corporeal  occupation  (citing  Words 
and  Phrases,  Possession.) 

4.  Wills  4=9542(4>— Devise  subject  to  liu- 
itatton  to  issue  held  to  pass  a  feb. 
Where  lands  were  granted  to  trustees  to 
hold  for  the  separate  oae  of  a  married  woman 
for  life,  remainder  to  the  heirs  of  her  body, 
with  direction  that  in  event  she  died  without 
issue  her  husband  should  take,  hetd  that  under 
Reyisal  1906,  8  31^  the  husband's  devise  to 
Ilia  wife  of  all  the  estate  of  which  he  might  die 
possessed  carried  his  contingent  interest  in  tlie 
land,  and  where  the  wife  was  85  years  of  age 
and  without  issue,  she  could  convey  a  fee 
a'  nple. 

Appeal  from  Superior  Coort,  Wayne  Coun- 
ty; BodA,  Judge 


Action  by  Martha  J.  HoUowdl  against 
James  H.  Manl^.  Judgment  for  ptatntUC, 
and  defendant  appeals.  Affirmed. 

This  is  an  action  to  recover  ' the  purdisse 
money  of  a  certain  lot  whldi  the  idaintlff 
contracted  to  sell  to  the  deftadant,  and 
which  the  defendant  agreed  to  buy,  Oa  de- 
fendant refusing  to  accept  the  deed  (hC  tbe 
plaintiff  and  pay  the  mooie^  upon  the  ground 
that  she  could  not  convey  tbe  land  In  tee. 

The  lot  of  Uud  tonnerly  bdonged  to  Wil- 
liam T.  Griffin,  who  on  December  8,  1876, 
conveyed  the  same  to  A.  B.  Chestnut  and 
his  heirs  upon  tbe  following  trust: 

"To  have  and  to  hiM  the  within  cmTeyed 
town  lot  upon  tba  following  conditions,  and 
for  the  following  uses  and  purposes,  for  the  sale 
and  separate  use  and  benefit  of  Martha  J.  Bol- 
lowell,  wife  of  James  Hollowell,  exclusive  oi 
tbe  contract  of  her  husband,  or  of  any  contracc 
or  liability  that  he  may  at  this  time  be  bound, 
or  for  any  future  contract  or  liability,  but  to 
be  held  for  her  sole  and  separate  nse  and  benefit 
during  her  lif^  and,  at  her  deatb,  to  such 
diildren  as  she  may  leave  sorrlving  her,  be- 
gotten of  her  present  marriage  and  to  the  is- 
sue of  such  as  may  be  dead,  sodi  Issne  to  take 
sudi  share  as  the  parent  would  have  token  if 
living;  and  in  case  the  said  Martba  J.  Hollo- 
well  ^ould  die  leaving  no  child  surviving  her, 
then  in  that  case  the  proper^  in  this  deed 
conT^ed  shall  be  held  and  owned  by  her  ha»* 
band,  James  M.  HoUoweU." 

The  plaintiff  Is  tbe  Martba  J.  Hollow^ 
named  In  said  deed,  and  she  Is  now  85  years 
of  age,  and  no  dilldren  bare  ever  been  bora 
at  her  marriage  witb  James  M.  HoUowell, 
who  died  in  1912  leaTing  the  following  will: 

"I  give  to  my  beloved  wife,  Mattie  J.  HoUo- 
well, all  the  property  of  every  description,  both 
real  and  personal,  that  I  may  die  possessed  oL 

"I  desire  that  my  wife  riiall  pay  my  InaiMl 
expenses  and  all  other  just  debts  that  I  may 
die  owing  as  soon  as  convenient,  ont  of  any 
moneys  or  odier  im^wty  that  I  may  own  at 
my  death." 

The  plaintur  has  tendered  to  tbe  defendant 
a  deed  conreylng  said  lot  whidi  he  has  re- 
fused to  accept  iqpon  the  ground  that  her 
title  was  d^ective. 

His  honor  held  that  the  plalntlfl  was  the 
owner  in  fee  of  said  lot,  and  rendered  Judg- 
ment against  the  defendant  for  the  purcbaae 
price  thereof,  and  tbe  d^endaitf  exoepted 
and  am>ealed. 

Hood  &  Hood,  of  Golddwro,  tor  appellant. 
Langston,  Allen  A  Taylor,  of  Goldsboro, 

for  a]M>ellee. 

ALLEN,  J.  [1,2]  The  deed  under  whlcti 
the  plalntifl  claims  conveys  the  fee-simple  es- 
tate to  the  cestui  que  trust,  althou^  exe- 
cuted prior  to  1879,  and  there  are  no  words 
of  Inheritance  associated  with  the  braeQda- 
rlee,  because  it  purports  to  convey  the  whole 
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estate  and  Intraest  of  tbe  grantor  in  trust 
for  the  cestui  que  trust. 

A.  similar  deed  was  otnistnied  In  EUAmes 
T.  Hcdmes,  86  N.  C  207,  In  wbidi  tbe  court, 
altbon^  recogttldng  the  inlndple  that  the 
word  "heirs"  was  ordinarily  necessary  to 
omrey  a  fee  simple  In  an  equitable  as  wdl 
as  a  legal  estate,  says: 

"The  languace  of  the  inatrument  is,  To  W. 
O.  Bettencoart,  etc,  and  their  heirs,  or  the  sur- 
vivor of  them,  in  trust  for  Sarah  Moore.'  The 
whole  estate  and  interest  of  the  bargainor  pass- 
od  to  the  trustees,  and  ererything  they  took 
was  charged  with  the  trust  In  favor  ot  tbe 
plaintiif.  Tlie  trust  was  certainly  intoided  to 
be  coextensive  with  the  l^al  estate,  and  as  the 
one  is  In  fee,  lo  was  tbe  other  intended  to  be, 
and  so  most  we  condder  It  to  be." 

It  Is  also  clear  that  the  grantor  In  the 
GrlflSn  deed  had  In  mind  Martha  H.  Hollo- 
ws tlie  cSilldreo  bom  of  her  marriage  with 
James  M.  Hollowem  and  James  U.  Hollo- 
well,  and  that  be  Intraided  to  make  provision 
for  them  and  for  no  other  person  or  class, 
and.  If  so.  It  ccmveyed  an  equitable  estate 
to  Martha  J.  Hollow^  for  life,  and  in  tlie 
event  she  died  leaving  children  bom  of  her 
present  marriage,  to  than  In  fee^  and  if  she 
left  no  such  cfalldr^  to  James  M.  HoUowril 
in  f  e& 

[8,4]  This  construction  of  the  deed  i^Tes 
James  M.  HoUowell  a  contingent  Interest 
In  the  land  whldi  would  pass  by  devise^ 
Beylsal,  |  3140,  provides  that  any  testator 
may  "dl^xme  of  all  real  or  personal  estate, 
which  he  shall  be  entitled  to  at  the  time  of 
his  death  •  •  •  and  the  pow»  her^y 
glvea  Aall  extend  to  all  contlngwt,  •  •  * 
or  other  future  Interest  In  any  real  or  per- 
somal  estate^  iniiether  the  testatmr  may  or 
may  not  be  the  person  m  ime  of  the  per^ 
wma.  In  wb(Hn  the  same  may  become  vested, 
w  whether  be  may  be  ^titled  thereto  un- 
der the  Instrument  by  whldi  the  same  was 
created,  or  under  any  disposition  thereof  by 
deed  or  will,"  and  it  was  h^  In  Komegay 
T.  Miller,  137  N.  GL  669,  BO  B.  IL  816,  107 
Am.  St  60S,  that  a  ctmreyanoe  of  a 
contingent  Interest  tor  a  nominal  oonaldaa- 
thm  vested  an  equitable  titl& 

nils  lAst  case  is  approved  In  Beaoom  v. 
Amos,  m  N.  0.  867,  77  S.  EL  407,  Hot^EOO^ 
v.  Hobgood,  16»  N.  a  490,  86  S.  BL  189,  Smith 
T.  Witter,  174  ^.  a  618,  M  S.  B.  408.  and  In 
other  cases,  the  court  saying  In  the  last  case, 
**It  Is  also  establlabed  that  cmtingmt  inter- 
ests, such  as  those  before  na,  will  pass  by 
deed,"  and  If  by  a  deed  certainly  by  a  devise 
under  the  statute  we  have  quoted. 

Does,  theai,  the  wlU  of  James  M.  HoUo- 
well pass  this  Interest  to  his  wife?  It  pur- 
pcwts  to  devise  all  of  the  jarapesty  at  J.  M. 
Hollowdl.  real  and  pnsonal,  ot  whldi  he 
was  possessed,  and  in  Brantly  v.  Kee,  68  N. 
C.  337,  tbe  ctmrt.  speaking  of  similar  wwda 
In  a  devise  says: 


"The  words  are,  'all  the  estate  or  property 
which  she  now  poesesses.'  'Possese*  is  fre- 
qnently  used  in  the  sense  of  *own,'  'entitled  to"; 
and,  although  the  word  'now,*  in  connection 
with  the  fact  that  Mrs,  Brantly's  title  was 
subject  to  a  life  estate,  raises  a  doubt  whether 
it  was  not  intended  to  exdude  the  property  to 
which  she  was  only  entitled  In  ranaindar,  still 
the  foct  that  diere  was  no  motive  for  not  in- 
cluding In  the  settlement  all  tbe  property  or 
estate  which  she  owned  Indines  as  to  tbe  ccm- 
clnrion  that  die  did  Intend  to  convey  all  that 
she  owned.  In  whldi  sense  'possesses'  was  used" 

—and  In  Pate  v.  Lumber  Oo^  166  N.  0. 187, 

81  S.  B.  133: 

"A  conveyance  of  'all  the  property  I  possess,' 
where  there  is  no  appamit  motive  fw  making 
an  exception,  conveys  all  property  the  party 

owned." 

These  two  authorities  seem  to  be  oondn- 

slve,  but  othors  whi^di  sustain  the  poaltlcm 
are  Hurdle  v.  Outlaw,  56  N.  O.  79 ;  Page  v. 
Atkins,  60  N.  a  270;  Mayor  of  Detroit  v. 
Moran,  44  Mich.  602,  7  N.  W.  180;  White- 
head V.  Gibbons,  10  N.  J.  Elq.  230;  Heming- 
way V.  Hemingway,  22  Oonn.  462. 

■nie  result  of  the  last  case  as  re[>orted  In 
6  Words  and  Phrases,  6464,  is  as  follows: 

"A  devise  of  'all  my  estate  whidi  I  shall  die 
possessed  of  includes  all  the  property  of  which 
he  died  the  owner,  the  word  'possessed'  being 
used  to  denote  ownership,  and  not  merely  per-' 
Bonal  or  corporeal  occupation.  Hemlttgw^  v, 
Honlngway.  22  Otmn.  462,  472." 

The  case  of  Ghurdt  v.  Young,  190  N.  O.  9, 
40  S.  B.  691.  which  is  r^ed  on  by  the  de- 
fendant, is  not  in  point,  because  there  the 
court  was  dealing  with  a  postdblUty  of  re- 
verter, which  Is  not  assignable,  and  not  with 
a  contingent  Interest  as  in  this  case,  whldi 
can  be  transferred  by  deed  or  devise.  . 

"32  Henry  Till.— No  person  could,  at  com- 
mon law,  take  advantage  of  a  condition  except 
such  as  were  parties  or  privies  thereto.  But 
this  was  remedied  bj  a  statute  which  gave  the 
same  rights  to  the  grantee  of  a  reversion  as 
the  grantor  or  Icmms  had.  Bat  note  that  this 
statute  was  oonflnsd  to  reversions  strictly,  and 
did  not  extend  to  a  mere  possiUllty  of  reverter, 
whidi  arises  whet*  there  is  a  conveyance  In 
fee  with  the  condition  subsequent  that  the  estate 
shall  be  void  upon  a  certain  event,  no  beneficial 
interest  being  reserved  to  the  grantor  or  de- 
visor  or  his  heirs.  Thus  an  estate  to  a  rail? 
road  corporation  In  fee,  to  be  void  unlras  the 
road  be  completed  by  a  certain  time,  leaves  no 
reversion  in  the  grantor,  but  a  mere  poasibUity 
at  reverter  wUeh  is  not  assignable,  and  the 
condition  can  be  enf<»OBd  by  the  grantor  sad 
his  heirs,  but  not  by  his  devisee  or  asstgnee." 
1  Mord.  Lectures,  550. 

"While  it  is  true  that  contingent  Interests  and 
choeea  in  action  are  assignable  in  equity,  and 
under,  our  Code  actioDS  may  be  brought  in  the 
name  <d  the  assignee,  we  find  no  case  holding 
that  a  bare  pospUilll^  of  revwter  comes  within 
this  principle."  Helms  T.  Hdms,  187  M.  0.  200^ 
49  S.  XL  111. 
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We  are  therefwe  of  opinion  tliat,  no  dill- 
dren  having  been,  born  of  tlxe  marriage,  the 
plaintiff  was  entitled  to  an  equitable  life  es- 
tate under  the  will,  and  her  bu^>and,  James 
M.  HoUowell  to  a  contlngoit  interest  in  fee, 
whidi  passed  to  the  plaintiff  onder  his  will, 
and  that  she  Is  now  the  owner  In  fee  of  both 
the  legal  and  equitable  estate,  as  the  trust 
has  become  passive  and  there  are  no  lonjcer 
any  duties  for  the  trustee  to  perform. 

Affirmed. 


(179  N.  C.  733) 

STATE  T.  HICKS.    (No.  211.) 

(Supreme  Court  of  North  Candioa.   Mardi  10, 
19200 

1.  IifToxioAiiRa  zj^roBs  «s»2l9,  222— In* 
oxonoEirr  hded  hot  btatx  vahb  or  pux- 

OHASBB  OB  NBOATITB  DBIBNSBB. 

An  indictment  which  simply  charges  tiie 
unlawful  and  willful  sale  of  vinous  liquors, 
without  naming  the  person  to  whom  sold,  or 
without  negatiTiug  the  conditions  under  which 
it  may  be  lawfully  sold,  is  loffident,  under  Laws 
1913,  c.  44,  S  6. 

2.  iNToxxoAiina  uqvaaa  ^aSHS  —  Iirorar- 

MBNT  CHABGINO  UNZ^AWTUX.  BAU  Ot  WINE 
HELD  SUFFICIENT. 

Indictment  held  sufficient  to  charge  the  of- 
fense of  the  unlawful  sale  of  wine. 

8.  InioziOATino  lxquobs  «s»222— I^OALitT 
or  BAU  or  win  undbb  bxceptionb  sbwcs- 
tibd  bt  btatdtes  hbbd  nor  be  negatived. 
In  prosecution  for  unlawful  gale  of  wine,  the 
fact  that  Uie  wine  was  a  domestic  wine,  sold  in 
a  quantity  of  not  lees  than  2^4  gallons  in  seal- 
ed packages,  or  crated  on  the  premises  where 
manufactured,  as  permitted  by  Laws  1911,  c. 
35,  S  S,  is  a  matter  of  defense,  which  need  not 
be  negatived  in  the  indictment,  and  must  be 
shown  in  proof  by  the  defendant  as  a  matter 
of  defense. 

4.  INDICTUENT  AlfD  INTORMATION  «=>133(7)— 
INTOZICATINQ  LIQUOBS  «=>207  —  AlXEQA- 
770N  AS  TO  COUNTT  IN  WHICH  BAU  TOOK 
PLACE  NOT  or  ESSENCE. 

In  prosecution  for  unlawful  sale  et  wine, 
allegation  as  to  coouty  in  which  the  sale  was 
made  was  not  of  the  essence  of  the  offense,  and 

if  it  had  not  appeared  that  the  sate  took  place 
in  the  county  in  which  it  was  charged  to 
have  taken  place,  objecticm  could  only  be  tak- 
en by  plea  In  abatemenL 

6w  ImroxxoATiNo  lxquobb  «s9238(6)  —  Guilt 

or  DEBBHDAlffT  ORABOED   WITH  UNLAWFUI. 

BAUi  or  WINE  rOB  JUBT. 
In  prosecuti<»i  for  unlawful  sale  of  wine, 
Aeld,  under  the  evideuce,  that  court  properly 
refused  to  give  Judgment  of  nonsulL 

Appeal   from    Superior   Courts  Sampson 

County;  Daniels,  Judge. 

Robert  Hicks  was  convicted  of  unlawtol 
■ale  of  liquor,  and  be  aM^eals.  No  error. 


The  defendant  was  Indicted  on  a  diarge 
ttuit  he  did— 

'ViUfolly  and  unlawfully  sell,  or  dispose  of 
for  gain,  to  Ifat  Watson  and  other  persons  to 
the  jurors  unknown.  In  quantities  less  than 
2^  gallons,  certain  spirituous,  vinous,  or  malt 
liquors,  or  a  certain  mixture  contaiidng  alco- 
hol or  cocaine^  w  morphine,  or  other  opium 
derivative." 

Verdict  of  gaSlty  and  Judgment  Appeal 
by  def^dant 

Kerr  ft  Herring.  Fowler  A  Orompler,  and 
Butler  &  Berzing,  all  ct  Ollnton,  fbr  appd> 
lant 

James  8.  Manning,  Attf.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  tor  ttie  State,  ■ 

CLARK,  C.  J.  [1-S]  An  Indictment  Is  suf- 
ficient which  simply  charges  the  unlawful 
and  willful  sale  of  vinous  liquors  without 
naming  the  person  to  whom  sold  (Laws  1913, 
c.  44,  S  6 ;  State  v.  Brown,  170  N.  O.  714,  86 
S.  B.  10^,  or  vrlthout  negativing  the  con- 
ditlcms  under  which  it  may  be  lawfully  sold 
(State  V.  Moore,  166  N.  C.  284,  81  S.  E.  294). 
The  indictment  in  this  case,  therefore,  ondt- 
ting  surplusage,  charges  the  offense  of  the 
unlawful  sale  of  wine.  The  proviso.  In  see* 
tlon  8.  c.  35,  Laws  1911: 

"This  act  shall  not  apply  to  the  sale  of  do- 
mestic wines  when  sold  In  a  quantity  of  sot 
less  than  2^  gailcms,  in  teaied  packages  or 
crated,  on  the  premlsas  where  manufactured" 

—iB  a  matter  of  detonae,  which  need  not  be 
set  out  In  the  Indictment,  and  must  be  diowa 
In  proof  by  the  drfendant  as  a  matter  oi  de- 
fense. State  T.  Wainacott,  169  N.  G.  879,  85 
S.  Eh  880^  dttng  State  Moore^  supra,  where 
the  matter  is  fully  discussed ;  State  t.  Btcks, 
174  N.  a  802,  03  S.  B.  964. 

[4]  The  indictment  chatgss  that  the  sale 
was  In  Sampson  county  and  that  it  was  made 
in  August,  1919,  but  time  was  not  of  the  es- 
sence of  the  offense.  State  v.  Jones,  80  N.  CL 
415.  And  if  it  had  not  appeared  that  tbe  sale 
took  place  In  Sampson,  objection  could  only 
be  taken  by  plea  In  abatement  State  v. 
Holder,  133  N.  C  709.  46  S.  S.  862,  both  cases 
dted  in  State  v.  Burton,  138  N.  G.  676,  60  &. 
B.  214,  which  quotes  many  authorities  and 
states  that  they  are  uniform. 

Leon  Plgford  testified: 

"Some  time  in  September,  1919,  t  went  to 
the  defendant's  house  and  paid  him  at  the  rate 
of  $4  per  gallon  for  what  he  called  wine.  He 
measured  out  two  gallons  and  put  It  in  my  ingt 
and  then  he  put  something  else  in  there  amount- 
ing to  about  a  half  gallon,  and  I  don't  know 
what  this  was.  He  then  stopped  the  Jug  up 
and  handed  It  to  me,  and  I  carried  it  away 
from  his  bouse,  and  the  jug  was  not  ssaled  or 
crated." 

He  stated  that  he  did  not  open  or  drink 
any  of  the  cont^ts  of  the  jug  on  def^idant^a 
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premises ;  tbat  be  really  did  not  know  wbat 
the  stuff  was;  that  he  saw  some  .vessels, 
while  at  defendant's  hoose,  that  were  stained 
and  appeared  to  witness  as  thoogh  black- 
berries or  dewberries  had  been  maahed  in 
these  vessels. 

[B]  The  defendant  introduced  no  evidence 
There  was  no  evidence  that  the  wine  was  of 
the  defendant's  own  manufacture,  which  it 
was  incumbent  npon  the  defendant  to  prove. 
The  uncontradicted  testimony  was  that  the 
jug  *Vas  not  sealed  or  crated."  Tbe  judge, 
therefore,  jfropatlj  refiuwd  to  give  Jodgment 
<tf  ncsisnlt.  ^ 

No  error. 


(179  N.  a  OSS) 

FtOFOBD  et  nx.  v.  GOLDSBOBO  LUMBER 
00.   (No.  21»J 

(Sapmne  Ooart  of  North  Carolina.   March  10, 
1920.) 

Neoliobnce  ^136(17)— Cause  OF  TIBS  HELD 
QDISnON  FOB  JUBT, 
Evidence,  thoagh  largely  circumstantial, 
tending  to  prove  that  plaintiiTB  property  was 
burned  as  a  result  of  defendant's  negligence, 
M4  snffident  to  go  to  tlie  Jury. 

Appeal  from  Superior  Court,  Onslow  Goun- 
ty ;  Daniels,  Judge. 

Action  by  D.  E.  Plgford  and  wife  against 
tbe  Goldsboro  Lumber  Company.  Jndgmrat 
lior  plalntlirfl,  and  defendant  iqvealB.  No 
errOT. 

CItU  action  tried  December  term,  1919, 
vpon  these  Issues : 

(1)  Was  the  proper^  of  plaintiffs  injured  by 
fire  on  account  of  the  negligence  of  the  de- 
fendant as  alleged?  Answer :  Tea. 

(39  It  wo,  what  damages  have  plalnttBEi  ma- 
tained?  Answer:  $1,000.(X>. 

Defendant  appealed. 

Thos.  D.  Warroi  and  Ward  tt  Ward,  all  of 

Newbera,  for  appellant. 

Cowper,  Whltaker  &  Allen,  of  Kinston,  and 
fVank  nuHnpson,  of  JatAsonvllle,  L.  R. 
Varser,  of  Lumberton,  and  Duffy  ft  Day,  of 
Jacksonville,  for  app^eea 

PER  CURIAM.  Tbm  defendant  moved  to 
aonsnlt  in  apt  time,  tqx>n  the  ground  that 
tlie  evidaioe  wma  not  sufficient  to  go  to  the 
Jury  toidlng  to  iwove  that  plaintiffs'  property 
was  burned  as  reanlt  of  defendantfs  negli- 
gence. That  la  the  only  assignment  of  error. 
It  la  onnecessary  to  set  out  the  evideno&  It 
is  largely  drcnmstantlal,  but  it  Is,  In  our 
opinion,  amply  sufficient  In  probation  for  us 
to  warrant  the  Judge  In  submitting  the  issues 
to  the  Jury.  Olrcumstantial  evidence,  as 
stated  In  A^ord     Plttman,  IBO  N.  a  47, 


BASNiaHX  889 

B.B.) 

76  S.  E.  943,  has  often  been  allowed  to  de* 
termlne  more  serious  issues  than  those  sub- 
mitted  In  thla  caast 
No  error. 


an  N.  C.  298) 

MORRIS  v.  BASNIOHT  «t  aL  (Na  182.) 

(Supreme  Oonrt  of  Moth  Oarolina,  March  10, 
lfi20.) 

1.  OOBFOUTIOirS  ^»432(12>— CORTK&OT  KIT* 
TBBBD  INTO  BT  OUTEBU.  KASAGB  TXOtA 
FACIE  BINDINO. 

Contract  executed  by  general  manager  ot 
corporation  apparently  within  the  couree  and 
scope  of  his  powers  and  in  the  line  of  the  cor- 
poration's busineas  is  prima  fade  binding  on  the 
corporation. 

2.  OOBPORATIOKB  •8»4a6<10h-OaHHOT  ACCEPT 

BENEFira  or  contbacv  and  DEHT  auteob- 

ITT  or  omcEB. 
Corporation,  having  accepted  the  benefits  of 
contract  entered  Into  by  its  secretary  and  gen- 
eral manager,  cannot  avoid  the  contract  upon 
the  ground  that  secretary  and  general  manager 
had  no  authority  to  enter  Into  such  contract. 

8.  SPBCinO  PESrOHlCAHCS  4a»10(l)— Pabtiai. 

FEBrORUANCI  MAT  BS  DECBBED  WHEBB  COlf- 

TBACT  DIVISIBZJC. 

Where  the  contract  to  convey  land  is  divisi- 
ble, and  fall  performance  cannot  be  had,  pur- 
chaser may  Iiudst  on  partial  performance,  par- 
ticularly where  H  la  made  to  appear  that  he  is 
ready  and  wlllinf  to  perform  the  fnU  obl^iion 
of  the  eontraet  va  his  own  part 

4.  Specific   pebfobuance  ®=9l3— Not  de- 

CBEBD  WHEBE  UTIX  HAS  PASSED  TO  BOnA 

TIDE  FUBCHASEB. 
Equity  will  not  do  a  vain  thing  and  decree 
the  making  of  a  title  when  the  defendant  baa 
no  longer  any  title  to  conv^  where  title  has 
passed  to  a  bona  fide  purchaser  free  from  any 
and  all  eqiddes  arising  to  ttx6  plaintiff  by  rea- 
son of  his  claim  and  the  solt  bronj^t  by  him 
to  enforce  It. 

5.  SPECinO  PEBFOBMUTCB  ^»1S— WILL  BE 
DECBEED  AOAnrn  COBPOBATtON  TXITDOB  CON- 
VETinO  ZiUffD  TO  ITS  PBESIDEKT. 

Where  corporation,  having  contraeted  to 
convey  land,  conveyed  to  its  prerident  and  sub- 
stantial owner,  pending  purchaser's  specific  per- 
formance action,  but  before  filing  of  complaint 
therein,  specific  performance  will  be  decreed 
notwithstanding  president's  title,  since  the 
president  took  the  land  with  notice  of  purchas- 
er's rights,  and  was  not  a  bona  fide  purchaser, 
and  bis  purchase  will  be  held  ineffective  and 
fraudulent  as  to  such  specific  performance  de- 
cree and  rights  thereby  established. 

6.  Lis  per  dens  «=>1S— Arraors  otn.T  pbb- 

80N8   TAKHTO   TITia   WITH  oohrmoohtx 

NOTICE. 

Ordinarily  the  doctrine  of  lis  pendens  af- 
fects only  third  persons  who  obtain  title  after 
the  nature  of  the  claim  and  the  property  affect- 
ed are  pointed  out  with  reasonable  predsion  by 
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raniplaint  filed  or  notice  gtven  under  Eevisal 

1905,  S  462,  but  tUs  limitation  only  prevails  as 
it  may  aftect  the  purchaser  with  conatruetlTe 
as  diatingutshed  from  actual  notice. 

7.  Lis  pendens  C=:>13— Failubs  to  give 
statdtobt  notice  no  effect  upon  biohts 
of  puacitabeb  with  actual  notice. 
Where  purchaser  buys  from  a  litigant  with 
full  notice  or  knowledge  of  the  suit  and  of  its 
nature  and  purpose  and  the  specific  property 
to  be  affected,  he  is  conclnded  or  his  purchase 
will  be  held  ineffecdve  and  fraudulent  as  to 
the  decree  rendered  In  the  cause  and  rights 
thereby  established,  though  the  statutory  notice 
of  lis  pendens  has  not  been  (iven  under  Bevisal 

1906,  I  482. 

Appeal  from  Snperior  Court,  Oraren  Coun- 
ty; Kerr,  Judge. 

Action  by  S.  L.  Uorrts  against  J.  S.  Bas- 
nlght  and  otbers.  Judgment  for  plaintiff,  and 
defendant  Newbem  Lumber  Company  ap- 
peals. Affirmed. 

The  action  was  to  enforce  performance  of 
a  written  contract  to  convey  laud;  the  same 
being  In  terms  as  follows: 

"We,  the  undersigned,  Newbem  1^  Company, 
hereby  promise  and  agree  with  S.  Jj.  Morris 
that  in  the  erent  we  should  Ud  <A  at  the  Adams 
sale  the  W.  B.  Morris  (decedent)  lands  and  be- 
come the  sol^  owners  of  same  according  to  the 
terms  of  such  sale  that  we  will  sell  or  cause  to 
be  sold  to  the  said  S.  L^  Morris  for  the  sum  of 
<$100)  the  tract  of  land  where  he  now  resides, 
the  same  lands  intended  for  him  by  his  late 
father,  W.  B.  Morris,  containing  about  14  acres, 
more  or  less. 

"In  witness  whereof  we  hereunto  set  our 
hands  and  seals  this,  the  22d  day  of  November, 
1901  Newbem  Lumber  Oo.  [Seal]  by  J<  S. 
Basnlght,  Secretary." 

The  &ct8  in  evidence  dilefiy  relevant  to  flie 
controversy  appear  to  be  as  follows: 

"On  or  about  November  21,  1904,  the  plain- 
tiff, Southy  L.  Morris,  was  living  on  the  small 
tract  of  land  now  in  controversy  and  which  his 
father  had  laid  off  for  him  and  on  whitdi  he  had 
been  living  about  38  years,  nalndff  was  twant 
in  common  with  his  brothers  and  sisters  in  the 
lands  of  their  father,  W.  B.  Morris,  deceased, 
which  the  administrator  had  begun  a  proceed- 
ing to  sell.  The  defendant  Newbem  Lumber 
Company,  was  anxious  to  buy  the  lands  on  ac- 
count of  the  timber  growing  thereon,  and  J.  S. 
Basnight,  director,  secretary,  and  general  mana- 
ger, of  said  Newborn  Lumber  Company,  and 
Geo.  Anderson,  its  superintendent  of  lands,  were 
seeking  to  buy  the  interests  of  the  several  heirs 
before  the  admiidstTator*s  sale.  Hie  secretary 
and  general  manager  of  the  Newborn  Lumber 
Company  testified  that  Southy  L.  Uonls  at  and 
before  the  execution  of  the  deed  for  his  Interest 
required  said  secretary  and  general  manager  to 
give  him  the  contract  by  which  the  Newbem 
Lumber  Company  agreed  to  reeonvey  to  Southy 
L.  Morris  for  the  sum  of  $100  the  14  acres  of 
land  on  which  he  was  then  living. 


"The  administrator  conveyed  l2ie  Morris  lands 
to  Herbert  G.  Turner  and  W.  B.  Blades,  Mardi 
22,  1905,  and  iSerberC  C.  Trnmer,  president  of 
the  Newbem  Lumber  Company,  paid  the  pur^ 
chase  money.  The  company  was  then  owned 
by  H.  O.  Turner,  J.  S.  Basnight,  and  D.  W. 
Basnight.  On  April  6,  1905,  J.  S.  and  D.  W. 
Basnight  sold  their  stock  in  said  company,  and 
at  the  meeting  of  the  stockholders  on  the  4th 
day  of  April,  1005,  J.  S.  Basnight  resigned  as 
director,  secretary,  and  general  manager,  and 
D.  W.  Basnight  resigned  as  director  and  vice 
presidait.  H.  O.  Turner  redgned  as  president, 
and  was  elected  vice  prerident,  and  CHiarlea  H. 
Turner  was  elected  director  and  preddent  of 
said  company. 

"Some  time  after  April  6,  1905,  H.  A.  Mar> 
shall,  surveyor,  was  employed  by  the  Newbem 
Lumber  Company  to  survey  the  land  which  it 
had  agreed  to  reeonvey  to  plaintiff,  Morris,  and 
sent  Geo.  Anderson,  Its  agent  who  looked  after 
its  lands,  to  show  the  surveyor  the  little  piece 
which  was  to  be  eat  off  for  Morris,  so  it  could 
make  a  deed  to  Morris,  and  tbe  company  paid 
the  surveyor  for  doing  the  work.  The  surveyor 
made  the  survey,  marked  the  land  off,  and  sent 
the  description  of  the  land  to  the  company  and 
to  the  plaintiff.  The  plaintiff  tried  to  get  his 
deed.  He  went  to  Basnight  and  to  Anderson 
and  told  them  he  had  his  $100  ready  to  pay  for 
it  Basnight  told  him  not  to  be  in  a  hurry. 
Finally  Basnight  told  him  to  go  to  Geo.  Ander- 
son ;  that  Basnight  and  the  company  were  at 
outs  and  not  to  come  to  Um  any  more. 

"The  plain  tiff  continued  in  possession  of  Us 
little  piece  of  land  after  it  was  surveyed  and 
marked  off  for  him  by  the  defendant  company's 
surveyor,  built  stables,  outhouses,  kept  up  the 
fences,  and  paid  the  taxes.  Neither  the  Nzw- 
bern  Lumber  Company  nor  Mr.  Tamer  ever 
demanded  rent  or  possession  of  the  land. 

"October  26,  1908,  Charles  H.  Turner,  Mabel 
S.  Turner,  his  wife,  and  HerlMrt  O.  Turner,  his 
brother,  owned  the  Newbem  Lumber  Company, 
and  they  continued  to  own  all  the  stock  antQ 
February  1,  1913,  when  Charles  H.  Tomer 
was  president,  bis  son,  R.  G.  Turner,  was  vice 
president,  and  O.  H.  Hall,  on  employ^,  was 
secretary,  April  27,  1912,  Herbert  O.  Turner 
for  $10  executed  a  goltclaim  deed  to  the  New- 
bem Lumber  Company  for  all  of  his  right,  title, 
and  interest  in  the  Morris  lands. 

"The  summons  In  this  action  was  issued 
November  4,  1918,  served  November  6,  3AI3, 
and  on  November  28.  1913,  the  Newbem  lAm- 
ber  CcMopany,  by  deed  erecuted  by  Obarlea  H. 
Tumer,  prerident,  purported  to  convey  to 
Charles  H.  Tamer  all  of  Its  real  and  personal 
property  of  whatever  kind,  consisting  In  part 
of  the  lands,  timber  rights,  and  privileges,  con- 
veyed to  said  company  by  28  deeds,  conveyanoes, 
and  contracts,  from  various  and  sundry  gran- 
tors, Including  the  quitclaim  deed  of  Herbert  O. 
Tamer  for  his  Interest  in  the  Morris  lands. 
At  the  time  of  making  this  deed  to  hiTniH»Tf 
Charles  H.  Tumer  was  president,  his  son,  B.  G. 
Tumer,  vice  president,  and  O.  H.  Hall,  «nploy£, 
were  the  only  stockholders  in  said  company. 
Said  R.  G.  Tumer  thinks  he  had  one  sharv  of 
stock,  and  does  not  know  how  much  Hall  had 
then,  but  he  has  not  any  now.  The  complaint 
was  filed  on  Febmary  3,  1914,  as  of  November 
term,  1913.   The  company  has  never  been  die- 
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■olTed,  and  CSiurloi  H.  Tnmtr  !■  now  pntSiaat 
and  iole  owner." 

On  issues  raised  by  the  pleadings  the  Jury 
rendered  tbe  following  verdict: 

"(1)  Did  the  Newbem  Ijiunber  Company,  by 
its  aathoriied  agoit,  J.  S.  Baanlght,  contract 
and  agree  to  convey  the  landa  described  In  the 
complaint  to  tbe  plaintiff,  S.  D.  Morris?  An- 
swer: Yes. 

"(2)  DM  H.  O.  Tamer  porchase  this  land 
for  the  Newbem  Lumber  Company  and  take 
title  to  himself  In  fraad  of  plaintilPs  rights? 
Answer:  Yes. 

"(3)  Did  the  Newbem  Lumber  Company  con- 
vey this  land  to  O.  H.  Turner  In  good  faith  and 
for  Tslae?   Answ^:  No. 

"(^  Did  the  plaintiff  demand  a  deed  for  said 
land  and  offer  to  comply  with  the  contract  to 
convey  the  same  to  him?   Answer:  Yes." 

Judgment  on  the  verdict  for  plaintiff 
against  defendant  the  Newbem  Lumber  Com- 
pany, and  aald  defendant*  having  duly  except- 
ed, appealed. 

Galon  ft  Onion  and  Moore  ft  Dunn,  aU  ctZ 
Newbem,  for  appeOlant 

E.  H.  Green,  B.  B.  WhltebanBt,  and  B.  A. 
Nann,  all  of  Newbera,  for  mipdlee. 

HOKB,  J.  [1, 2]  The  contract  to  convey  Is 
aaffldmt  In  form,  and,  havtog  been  executed 
by  the  gennal  manager  of  Qib  company,  ap- 
parently within  the  course  and  bc<^  of  his 
pow«8  and  in  the  line  ot  the  company's  buai- 
ness,  is  prima  fa<de  binding  <m  the  company. 
Bank  V.  Oil  MiU,  157  N.  a  302,  73  S.  E.  93; 
Olowe  T.  Imperial  Pine  Product  Co.,  114  N. 
a  304, 10  S.  a  U^.  And,  If  It  were  othei^ 
wise,  the  conqiany,  having  acquired  the  plain- 
tiff's Interest  In  hla  father's  land  and  the 
timber  thereon  under  and  by  virtue  of  tbe 
act  of  the  secretary  and  general  manager.  Is 
concluded  on  this  question.  They  will  not  be 
allowed  to  accept  and  hold  the  ben^ts  of 
titte  agreement  and  repudiate  the  authority  of 
the  agent  by  whom  It  was  made.  McOradEen 
V.  Railroad,  168  N.  C  62-67.  84  S.  EL  30; 
Sprunt  V.  May,  166  N.  a  388,  72  S.  B.  821; 
Watson,  Trustee,  v.  Manufacturing  Ca,  147 
N.  O.  469,  <n  S.  B.  273,  10  Cyc.  p.  1073.  The 
objectitm  of  defendant,  therefore,  that  no 
proper  authmrlty  had  been  shown  for  making 
tbe  ccmtract,  must  he  disallowed. 

Recovery  Is  resisted  farther  by  deftedant 
on  the  ground  that  W.  B.  Blades,  a  tUrd  per- 
son, and  not  a  party,  is  the  owner  of  one-half 
Interest  in  the  property.  It  Is  true  tb»  facts 
ahow  Uiat  at  the  time  the  property  was  ae- 
Qoired  In  parsnance  of  the  agreement  said 
Blades  Joined  Herbert  C.  Taraor  In  the  trans- 
action, and  that  the  deed  was  made  to  the 
two,  but  It  also  appears  that  the  ovtlre  pur^ 
chase  price  was  paid  by  Turner,  then  presi- 
dent of  Uie  cmnpany,  and  evidently  wiOi  the 
company's  funds.  Not  only  Is  it  found  by 
tbe  verdict  that  said  Turner  bon^t  the  land 
and  took  title  to  himself  in  fraud  of  plaintiff's 
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rights^  but,  in  recognition  of  the  company's 
Interest;  prior  to  the  institution  of  the  suit, 
and  tbr  a  ncHnlnal  consideratlra  of  $10,  he 
executed  a'qnitclalm  deed  conv^ng  to  the 
company  all  bis  rig^t,  title,  and  Interest  In 
the  property.  From  these  f^cts,  therefore,  it 
would  seem  that  W.  B.  Blades  has  no  such 
interest  In  the  property  as  would  previait  a 
conveyance  of  the  entire  tiUe  by  a  deed  of  de- 
fendant company.  Kuhn  v.  Bppstebi  et  al., 
219  lU.  1S4.  76  N.  146,  2  U  R.  A.  (N.  S.) 
S84. 

[3]  Without  present  decision  tm  this  qnes- 
ti<m,  however,  it  is  the  recognized  principle 
in  actions  of  this  character  Uut  In  a  divisible 
contract  of  the  kind  presented  here  partial 
performance  may  be  insisted  on  by  tbe  ven- 
dee^ and  assuredly  ao  when  it  Is  made  to 
appear  that  he  is  ready  and  willing  to  per- 
form the  full  obU^tlons  of  the  contract  on 
his  own  parL  Timber  Co.  v.  IVUson,  151  N. 
C.  ie4r-167,  66  S.  B.  982,  134  Am.  St.  Rep. 
982 ;  Eares  v.  C!oveU,  180  Mass.  206^  62  N. 
E.  244.  91  Am.  St  R^  271;  SB  B.  a  U 
title  "Specific  Perfi»rmance,"  |  61. 

[4-7]  Again,  it  l8  contended  that  spedflc 
performance  may  not  be  awarded  In  the 
preset  instance,  because  it  appears  that  the 
defraidant  company  has  conveyed  its  oitlre 
interest  to  O.  H.  Turner,  and  is  no  longer 
able  to  convey  any  part  of  the  title  to  the 
prt^erty.  It  Is  undoubtedly  a  correct  po- 
sition that  equity  will  not  do  a  vain  thhig 
and  decree  the  making  of  a  title  when 
the  def^kdant  has  no  longer  any  Utte  to 
convey,  but  the  luinclple  only  applies  when 
It  is  clearly  estebllshed  that  the  title  has 
toeea  passed  to  a  bona  fide  pnn^aser,  free 
from  any  and  all  equities  arising  to  the  plain- 
tiff by  reason  of  bis  claim  and  the  suit 
brought  by  him  to  enforce  i^  and  la  not  avail- 
able to  defendant  cm  the  facte  oi  this  record. 
Not  only  is  Charles  H.  Tamer  tbe  president 
and  substantial  owner  of  the  c(»npany  and  ite 
assete  and  presumably  cognizant  of  plaintiff's 
rlj^te  tmder  his  contract,  but  he  bought  pend- 
ing this  suit  brought  by  plaintlfl  to  enforce 
these  rl^ts.  Tru^  be  purchased  and  took 
his  deed  before  comidaint  filed,  and  the  doc- 
trine of  lis  pendens  as  It  ordinarily  prevails 
only  affects  third  persons  who  may  take  title 
after  the  natnre  of  the  claim  and  the  property 
affected  are  pointed  out  with  reasonable  pre- 
cision by  complaint  filed  or  notice  given  pur- 
suant to  tbe  stetntory  relations,  but  this 
limitation  only  prevails  as  it  may  affect  the 
parcbaser  with  constructive  notice.  Our 
statute  on  the  subject  fftevisal,  1  4^)  only 
purports  to  deal  vrlth  constructive  notice  and 
ite  effect  <m  subsequent  purchasers,  but, 
where  one  buys  trom  a  litigant  vrlth  full  no- 
tice or  knowledge  of  the  suit  and  of  Its  na- 
ture and  purpose  and  tbe  specific  property  to 
be  affected,  he  Is  concluded  or  his  purdiase 
will  be  held  ineffective  and  fraudulent  as  to 
decree  rendered  In  the  cause  and  the  rights 
thereby  established.   Grlswold  v.  MlUer,  15 


Digitized  by 


y  Google 


392 


102  SOUTHEASTEHN  BKPORTBB 


Barb.  (N.  B20;  Corwln  t.  Boigley,  43  Oal. 
2Sa-262;  Wide  T.  Dawson,  48  W.  Ya.  46B-175, 
.17  S.  E.  639  ;  25  Gyc.  p.  14S2;  Bennett  on  lis 
Pendens,  p.  319. 

On  carefol  OKudderation,  we  find  no  reason 
for  Intofering  wltb  tbe  dlspositloa  madg  of 
the  case,  and  the  Jodgment  in  plaintiff's 
favor  Is  afflnned. 

Affirmed. 


(XJ9  N.  a  310) 

AMAM  T.  DOVEB  &  SOnTHBOTTND  B.  CO. 
(No.  220.) 

<Sni»eme  Coort  of  North  Ouolina.  March  10, 

1920.) 

1.  Justices  of  thb  pka(x  ^=>91(5)  —  Cou- 

FLAXNT  BVmCTSST  TO  OOVKB  fBEIGHT  PAID 
on  GOODS  IX>SI  BT  GABSIEB,  AS  WEU.  AS 
THl  GOODS. 

In  view  of  Reriaal  1905,  {  1463,  as  to  auffi- 
dencj  of  pleBding  in  justice  court,  section 
14ft7  as  to  disregard  of  form  and  right  to  amend 
in  satAi  court,  and  sections  495,  606,  507,  509, 
512,  abotisbing  refinements  of  pleading  aud  re- 
iiuiring  liberal  construction,  complaint  in  jus- 
tice court  for  a  certain  amount  "due  by  goods 
lost  on  tbe  company's  road"  is  Bufficient  to 
cover  the  freight  paid,  as  well  as  the  goods, 
especially  where  dcfen^nt  had  long  had  plain- 
tiff's Itemized  statement,  filed  with  claim,  and 
never  asked  for  bills  of  particulars  or  an  amend- 
ment of  complaint  to  make  it  more  certain,  as 
authorised  by  lectionB  ^4,  490. 

2.  Cabbiebs  «s961— "Bill  or  ladiho"  db- 

niTBD. 

An  instrument  issued  by  carrier  to  con- 
signor, conristing  of  a  receipt  for  the  goods  and 
an  agreement  to  carry  them  from  tbe  place  of 
shipment  to  destination,  la  a  "bill  of  lading." 

[Bd.  Note.— For  oOier  definitions,  see  Words 
and  Phrases,  First  and  Second  Saim,  Bill  of 
Lading.] 

3.  Cabbiebs  €=>53— Bill  or  ladino  unnbo- 
essabt  to  c beats  biqhtb  and  duties. 

Bill  of  lading  is  not  required  to  create  re- 
lationship of  carrier  and  shipper  and  the  rights 
and  dnties.  measured  by  the  common  law,  in- 
cident thereto. 

4.  Cabbiebs  ®=»40%— Intebbtatb  cabeeeb's 
liability  fixed  bt  vbdbbal  laws  in  ab- 
SENCE or  Bizx  or  ladirq. 

In  the  absence  of  a  bill  of  lading  in  case  of 
tn  interstate  shipment,  the  requisite  stipula- 
tions of  bill  or  contract,  as  prracribed  by  fed- 
eral statutes  or  valid  regulations  of  the '  In- 
terstate Omimerce  Conmiission,  will  attadi  and 
govern  the  rights  (tf  the  parties. 

5.  Cabbiebs  4=»136  —  Question  or  ebcsipt 

AND  LOSS  or  GOODS  rOB  THB  JUBT. 

Evidence  of  receipt  of  goods  carrier  fox 
transportation  and  loss  thereof  held  BuflMent 
to  take  the  ease  to  the  Jury. 

Appeal  from  Superiw  Conrt,  OiibIow  Ooun- 
ty;  Daniels,  Judge. 


Action  by  J.  H.  Aman  agidnst  Qie  Dover 
&  Southbound  Railroad  Company.  From 
judgment  for  defendant  on  appeal  from  a 
Justice  of  the  peace,  plaintifT  appeals.  Re- 
versed. 

Plaintiff  sued  before  a  Justice  of  the  peace 
for  the  value  of  goods  shipped  by  the  defend- 
ant's line  to  him  at  Rlchlanda,  N.  C,  from 
Charleston,  S.  C,  whldb^  were  lost  in  transit, 
and  for  the  frdght  paid  by  him  on  the  same. 
He  stated  In  his  complaint  the  total  sam  due, 
and  did  not  separate  tbe  items ;  that  is,  goods 
and  freight  charges  which  were  paid.  Judg- 
ment was  given  against  him  In  the  Justice's 
court,  and  he  8n>ealed.  In  the  superior 
court  he  testified  that  he  ordered  the  goods 
&om  0.  D.  Francte  &  Go.,  of  Gharlesttm,  8. 
C,  and  all  were  recelTed  hut  tbe  steel  tires, 
described  as  "a  bundle  of  zods";  that  he  had 
demanded  ttie  rods  several  times,  when  be 
filed  bla  dalm  for  loss,  which  Included,  in 
the  total,  the  amount  paid  by  him  as  fr«dgbt 
In  what  Is  called  In  Qie  case  the  vecdpted 
"frei^  bill,"  them  goods  are  stated  as 
"astray"  or  lost  The  dalm  he  filed  with  tbe 
defendant  etmslsted  of  the  statement  of  los^ 
tbe  freight  bill,  and  a  bUl  ot  lading,  signed  by 
G.  D.  Francke  &  Co.,  but  not  by  the  railroad 
company.  These  papers  were  delivered  to 
the  defoidant  and  kept  by  It  for  many 
months  without  any  objection,  so  Car  as  ap- 
pears, to  its  form  or  substance,  or  any  dis- 
pute of  the  claim  that  (Hily  a  part  of  the 
goods  arrived  at  Blchlands,  and  were  deliv- 
ered to  bim. 

The  court  ordered  a  nonsuit  aa  to  both 
Items  of  tbe  claim  for  loss,  because  presuma- 
bly the  bill  of  lading  was  not  signed  by  the 
railroad  company  at  Charleston,  S.  C,  and 
tbe  claim  for  freight  charges  paid  by  him  was 
not  distinctly  pleaded,  but  was  included  with 
the  loss  of  the  goods  without  any  separate 
designation,  the  form  of  the  complaint  be- 
ing "for  the  nonpayment  of  so  many  dollars,** 
with  interest,  "due  by  goods  lost  on  said 
company's  road  and  demanded  by  bim." 
Plaintiff  excepted  and  aiwealed  from  the 
Judgment 

Duffy  &  Day,  ct  Jackaonrllle^  for  appelant 
T.  D.  Warren  and  Ward  *  Ward,  aU  of 
Newbemj  tbr  aK>elle& 

WAIiEGB,  J.  (after  statliig  tbe  fiuits  as 
above).  [1]  Ibe  pleadings  In  a  Jostlce'B  coort 
are  not  expected  to  be  In  any  mrticalar  form 
(Mr  to  be  drawn  witfa  tedinical  aoeoracy. 
They  are  required  only  to  "be  such  aa  to  en- 
able a  person  of  common  understanding  to 
know  what  Is  meant"  (Revlsal,  {  1463) ;  and 
"no  process  or  other  proceeding  •  •  • 
shall  be  quashed  or  set  asid^  for  the  want  of 
form,  if  the  essential  matters  are  set  forth 
therein,"  and  ample  powers  are  given  to 
amend  either  In  tbe  form  or  substance,  at 
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any  time  before  or  attex  Judgment,  In  for^ 
therance  of  Justice.  Bertsal,  i  1467.  The 
ancient  reQnementa  of  pleading,  which  more 
often  defeated  Justice  than  promoted  It,  have 
long  since  been  abolished  (Bevlsal,  S§  SOS,  fi07, 
509,  512),  and  It  Is  now  the  law  that  plead- 
ings, for  the  purpose  of  determining  their 
effect,  must  be  liberally  construed,  disregard- 
ing mere  form  (Rerlsil,  §  495;  Blackmore 
T.  Whiders,  144  N.  C.  212,  56  S.  E.  874 ;  Brew- 
er V.  Wynne,  154  N.  G  467,  70  S.  E.  »47).  Ex- 
amined in  the  light  of  these  statutes,  we  do 
not  see  why  the  item  of  freight  charges  paid 
by  the  plaintiff  was  not  snffid^tly  set  up  in 
the  summons.  It  was  included  In  the  amount 
stated  to  be  due  and  in  the  prayer  for  Judg- 
ment, but  was  not  distinctly  called  by  its 
name,  though  it  was  embraced  by  the  words 
"due  by  i^ds  lost  on  the  company's  road." 
It  was  paid  as  freight  on  these  goods,  and, 
if  not  paid  back  to  plaintiff,  woald  be  as  mach 
lost  aa  the  goods  themselTes.  and  it  was  the 
loss  of  the  goods  Out  entailed  the  loss  ot  the 
freif^t  mon^.  It  would  be  requiring,  too 
much  If  we  should  hold  otherwise^  uid  es- 
pecially so  when  It  aivears  that  die  defend- 
ant had  the  itemteed  statement  of  plaintiff, 
which  was  filed  with  his  claim,  many  months 
before  the  trial  and  m&a  bef<ne  suit  was 
broo^t  Besides,  Oie  defendant  uerw  aslced 
for  a  more  certain  and  definite  statement  of 
tile  dalm,  or  for  a  Mil  of  particulars,  as  he 
could  haTe  done.  Berlsal,  SS  494,  496 ;  Alien 
T.  Jackson,  86  N.  C.  321 ;  Conl^  v.  Railroad 
Co^  109  N.  a  682,  14  B.  B.  80S:  Blackmore 
T.  Winders,  supra. 

[2-4]  As  to  the  other  question:  An  instru- 
ment Issued  the  carrier  to  the  consignee, 
conedstlng  of  a  receipt  for  the  goods  and  an 
agreement  to  carry  them  from  the  place  of 
shipment  to  the  place  of  destination,  is  a 
bill  of  lading.  Of  course  It  is  not  essential 
that  a  bill  of  lading  be  Issued,  for  In  the  ab- 
sence of  any  such  instrument  the  rights  of 
the  8hli^>er  and  the  duty  of  the  carrier  are 
to  be  determined  by  the  common  law.  6  Cyc. 
417.  It  may  therefore,  for  the  sake  of  dis- 
cussion, be  conceded  that  the  paper  signed 
only  by  Francfce  &  Co.  was  not  a  bill  of  lad- 
ing. 6  Cyc.  417,  note  80,  and  cases  died. 
Such  a  bill  was  not  required  to  cliarge  the 
defendant  as  carrier,  as  we  hare  se^  and 
as  will  also  appear  by  reference  to  the  fol- 
lowing anthorltles:  1  Hutchinson  on  Car- 
riers (Math.  &  D.)  §  152 ;  10  Corpus  Juris,  8 
251,  p.  192,  and  especially  page  193;  Berry 
r.  RaUroad  Co.,  122  N.  C.  1002.  30  S.  E.  14; 
Wells  V.  Railroad  Co.,  51  N.  C.  47,  72  Am.  Dec. 
556 ;  McRary  t.  Railroad  Co.,  174  N.  C  568, 
94  S.  El  107.  1  Hutdiinsm  ca  Carriers,  su- 
pra, says: 

"No  receipt,  bill  of  lading  or  writing  of  any 
kind  is  required  to  subject  the  carrier  to  the 
dntiev  and  responsibilities  of  an  insurer  of  the 
goods.  As  soon  as  th^  are  delivered  to  him 
for  present  carriage  and  nolliing  necessary  to 
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their  being  forwarded  remains  to  be  done  by  the 
owner,  the  law  imposes  upon  him  all  the  risk 
of  their  safe  custody  as  well  as  the  duty  to 
carry  as  directed.  He  Is  regarded  as  ezerds- 
ing  in  some  sort  the  functions  of  a  public  office, 
and  the  law  is  said  to  Impose  upon  him  his 
duties  and  obligations  uiKm  tbls  ground  as  well 
as  upon  the  ground  of  contract,  and  as  soon 
as  the  delivery  to  him  and  his  acceptance  are 
shown,  the  law  imposes  the  duty  and  responsi- 
bility in  virtue  of  his  public  employment.  In 
other  words,  his  liability  docs  not  rest  exclu- 
sively upon  contract,  however  much  it  may  be 
qualified  or  limited  by  express  agreement." 

We  bare  beild  it  to  be  settled  law  fliat  flie 
relationship  of  carrier  and  shipper  may  be 
created  without  any  written  bill  of  lading. 
Davis  V.  N,  S.  Railroad  Co.,  172  N.  C.  209, 
90  S.  E.  123 ;  Smith  T.  Railroad  Co..  163  N. 
a  143,  79  S.  E.  433.  And  It  is  also  held  with 
us  that  in  case  of  an  interstate  shipment, 
while  a  written  bill  of  lading  should  always 
be  issued,  as  evidence  of  the  contract  between 
the  parties,  yet,  if  the  same  is  omitted,  the 
requisite  stipulations  of  bill  or  contract,  as 
prescribed  by  the  federal  statutes,  or  valid 
regulations  of  the  Interstate  Commerce  Com- 
mission, will  attach  and  govern  the  rights  of 
the  parties  craiceming  It.  Railroad  v.  Mngg, 
202  U.  S.  242,  26  Sup.  Ct  628.  50  h.  Bd.  1011  j 
Peanut  Co.  v.  Railroad  Co.,  166  N.  C  62,  82 
S.  B.  1 ;  Bryan  v.  Railroad  Co.,  174  N.  0. 177, 
93  3.  E.  750;  McRary  v.  RaUroad  Co.,  174  N. 
C.  563,  94  S.  E.  107.  This  court  has  held  in 
the  Bryan  Case,  snprs,  as  stated  In  ttte  sec- 
ond headnote: 

"In  order  to  obtain  nnlf(»mit7  of  carriage 

contracts  for  interstate  commerce,  the  Car- 
mack  Amendment  to  the  Interstate  Commerce 
Act  requires  the  carrier  to  issue  a  bill  of  lad- 
ing upon  terms  fixed  by  the  Interstate  Com- 
merce Commission;  and  while. a  partd  contract 
of  shipment  Is  upheld  as  binding,  tiie  nulforro 
contract  yet  fixes  its  terms." 

[S]  The  mly  guestlcHi  Oien  Is  whether  the 

package  of  goods  was  shipped,  or.  In  other 
words,  accepted  by  the  carrier  for  transporta- 
tion from  Charleston  to  Rlcfalands,  and  was 
it  lost.'  There  were  tects  and  circumstances 
which  constituted  some  evidence  In  support 
of  this  ali^tl<Mi,  and  which  should  have 
been  submitted  to  the  Jury  with  proper  In- 
structions from  the  court,  ^at  plaintiff 
paid  the  freight  charges  on  his  entire  order 
of  goods,  and  that  the  carrier  accepted  the 
same  were  circumstances  tending  to  show 
receipt  of  the  goods  by  the  railroad  com- 
pany, for  the  company  had  no  right  to  diarge 
for  more  than  It  actually  received  for  ship- 
ment, and  It  is  not  at  all  probable  that  it  did  . 
so,  and  it  offered  no  evidence  itself  to  the 
effect  that  it  did  so  charge.  The  retention 
of  the  claim  died  with  it  for  so  long  a  time, 
without  objecdcm  to  It  or  denial  of  it,  when 
it  exhibited  a  detailed  statement  of  the  whole 
transaetion,  and  substantially  charg^  it  with 
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having  accepted  the  goods  for  shipment,  was 
another  drcnmstance  to  be  considered,  and 
there  may  be  others,  but  It  Is  unnecessary  to 
pursue  this  discussion  further.  It  must  not 
be  Inferred  that  we  are  even  Intimating  any 
opinion  upon  the  weight  of  the  evidence,  hut 
only  stating  that  there  is  some  evidence  upon 
the  issues  in  the  case.  Its  weight  is  for  the 
jury  to  pass  upon. 

The  Judgment  of  nonanlt  was  emmeons, 
and  will  be  set  aside.  TbB  case  mast  be  nib< 
mltted  to  a  jury. 

BhTor. 


on  N.  0.  n>7) 

PUGH  T.  ALLEN.    (No.  218.) 

(SaltTeme  Oonrt  of  North  Carolina.  Mardt  10^ 
192a) 

1.  DSEDfl  <I-*<Ofl   To  BB  OOZTBTBUKD  AOOOBD- 
INO  TO  IHTBimOR  OT  PABTOES. 

Except  when  affected  some  arbitrary 
principle  of  law  like  the  rule  in  Sheila's  Case, 
a  deed  must  be  amstmed  w  as  to  effect  the 
intention  of  tiie  lurties  as  expressed  in  the 
entire  instnunent. 

2.  Dbbds  ^s>12S— PsoTision  tob  bxvkbsioh 

TO  SBAITTOB'S  BOK  DFOH  OBUraXB'B  DBATH 
WrrBOUT  AH  "HBIB"  HKLD  TO  OOirTBX  A  DB- 
JBABIBLB  RB. 

Whtte  deed  conveyed  the  estate  in  fee  and 
recited  aa  part  of  the  consideration  that  in 
case  grantee  "should  die  without  an  heir"  the 
title  should  revert  to  the  sole  aee  and  benefit 
of  the  cantor's  son,  the  limitation  was  not  re- 
pugnant to  the  granting  clause,  but  was  a 
mere  qualification  thereof,  and  the  fee  convey- 
ed was  a  fee  defeasible  and  not  a  fee  simple 
absolute,  since  the  word  "heir,"  as  used,  means 
issue  and  not  heirs  generally,  so  that  npan 
grantee's  death  without  diildren  the  estate 
would  pass  to  the  eon's  children,  not  under 
grantee,  but  as  hcira  of  the  son  under  the  deed 
from  the  grantor. 

CBd.  Note.— For  other  definitions,  see  Words 
and  PbrsMs,  First  and  Second  Series,  Heir.] 

Ai^«b1  from  Superior  Court,  Sampson 
Oonnty;  Ken,  Judge. 

Omtrorersy  wittioot  action  by  James  B. 
Pn^  againat  Frank  AUoi.  Judgment  for  de- 
foidant,  and  plaintiff  excepts  and  appeals. 
No  errw. 

Prom  the  facts  submitted,  It  appears  that 
plaintiff  has  contracted  to  sell  and  convey  to 
defendant  a  tract  of  land  in  said  county,  and 
defendant  has  refused  compliance,  allegiug 
that  plaintiff  cannot  make  a  good  title ;  that 
the  land  belonged  to  Francis  Pugh,  who  con- 
veyed same  to  plaintiff,  one  of  his  sons;  that 
Francis  Pugh  died,  leaving  four  children, 
James  H.,  Thomas  K.,  Mary  M.,  and  Carrie 
M.  Pugh.  Mary  M.  Pugh  Intermarried  with 
A.  J.  Fordham,  and  she  and  her  husband  are 
both  dead  without  children ;  that  Carrie  M. 
intermarried  with  J.  F.  Wooten,  and  is  now  a 


widow  with  two  living  chlldroi ;  that  Thom- 
as K.  has  died  without  children  and  without 
having  married;  that  James  H.,  the  grantor 
In  the  deed,  is  a  very  old  man  and  has  uev» 
married.  The  court,  being  of  opinion  that, 
under  the  deed  from  his  father  and  the  at- 
tendant facts,  plaintiff  mly  had  a  defeasiUe 
fee  in  the  land,  entered  Judgment  for  defoid- 
an^  and  ^Intltt  exc«i>ted  and  appealed. 

Kerr  &  Herring,  ot  Clinton,  for  appeUant 
Bntler  A  H«rrii«,  of  GUntcm,  for  appeHea 

HOEfi,  J.  The  validity  of  the  tlUe  offered 
depends  upon  the  proper  Interpretation  of  the 
deed  from  Frauds  Pugh  to  bla  bod  James  H., 
the  idalnUff,  In  terms  as  foUovs,  omitting 
Irrdevant  matter: 

"That  the  said  Ft-andi  Pn^  for  and  in  con- 
sideration of  the  natural  love  and  affection 
which  he  luu  nnto  the  said  James  EL  Path,  and 
for  the  further  consideratioD  of  the  snm  oi  one 
dollar  to  me  In  hand  paid,  the  recd.pt  hereof 
is  hereby  acknowledged,  and  for  the  further  con- 
sidetation  that  the  said  James  H.  Pugh  does 
at  w  before  the  signing  and  delivery  of  these 
presents  release  nnto  my  son  Thomas  K.  Pugh 
all  of  bis  interest  in  the  place  whereon  I  now 
reside,  given  by  Wm.  Kirby,  deceased,  in  his 
last  will  and  testament  to  my  wife.  Mary  Ann 
Pugh  and  to  tbe  hdrs  of  her  body,  and  for 
the  further  consideration  that  in  case  it  shall 
become  necessary  I  reserve  the  right  to  draw 
from  said  lands  such  portion  of  the  crops  as  I 
the  said  Francis  Pugh  shall  deem  suffideot  for 
my  sustenance.  And  for  the  further  contid- 
eration  that  in  case  the  said  James  H.  Pu^, 
should  die  without  an  heir  the  following  gift 
shall  revert  to  the  sole  ose  and  benefit  of  my 
son,  Thomas  E.  Pugh,  his  hdrs  and  asdgns. 
I  the  said  nwncia  Pugh  have  given,  granted, 
aliened,  released  and  confirmed  and  hj  these 
presents  do  give,  grant,  alien,  release  and  con- 
firm unto  the  said  James  H.  Poi^,  his  heirs  and 
assigns,  all  of  that  tract  or  parcel  of  land 
situated  on  the  west  side  of  the  Six  Rnns, 
known  as  the  Needham  Stevens  place  and 
bounded  as  follows.  •  •  •  Together  with  all 
the  privileges  and  all  things  appurtenant  there- 
to and  all  the  estate,  rights,  titles  interest, 
except  the  above  named  reserratlons,  of  Um 
tbe  said  Francis  Pugh  in  and  thereto. 

"To  have  and  to  hold  the  said  messuage  and 
all  the  appurtenances  thereof  (on  the  conditions 
prescribed)  to  him,  the  said  James  H.  Pugh,  his 
h^rs  and  assigns,  to  his  and  their  [woper  use 
and  behoof  forever.** 

[1]  It  is  the  recognized  position  in  thla  state 

that,  except  when  modified  by  some  arbitrary 
principle  of  law  like  the  rule  in  Shellejr's 
Case,  this  perhaps  being  the  only  exceptim 
now  prevailing,  a  deed  must  be  construed  so 
as  to  effect  the  intention  of  the  parties  as  ex- 
pressed In  the  entire  Instrument.  Brown  t. 
Brown,  168  N.  C.  4,  84  S.  B.  25;  Gilbert  v. 
Shingle  Co.,  lOT  N.  a  286, 83  S.  E.  337 ;  Jones 
V.  Wlchard,  163  N.  C.  241,  TO  S.  E.  506 ;  Trip- 
lett  V.  WilUams.  149  N.  a  8H  68  &  B.  79; 
24  L.  B.  A.  (N.  S.)  514. 


^sFor  othsr  caHs  see  ssiae  topld  and  KaT-HUVBEB  In  all  Kegr-Numbwed  Dlgests^taaindMUsI 
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Apidjing  ttie  mrlnti^fle.  It  has  beoi  in 
Beveral  of  our  dedrtons  oonatniliig  deeds  of 
shnllar  Import  tbat,  In  case  of  a  UmltatlOD 
over  oa  tbe  deatb  of  a  grantee  or  first  taicer 
witbont  hdir  or  heirs  and  tbe  secmd  m  ulti- 
mate taker  is  iwesimiptlTelr  or  potatially 
one  of  tbe  belrs  goieral  of  tbe  first;  tbe  term 
"dying  wltboat  belr  or  hdLra"  on  flu  part  of 
tbe  grantee  will  be  coos  trued  to  mean,  not 
bis  belrs  general  bat  bla  issue  In  tbe  sense 
of  diildren  and  grand<aiUdren,  eta,  living  at 
bis  death.  Sain  t.  Bak^;  12S  N.  a  266. 38  S. 
SL  858;  Francks  t.  Wbilafcer,  U6  N.  a  618. 
21  S.  B.  176;  RolUns  t.  Keel.  116  N.  a  68.  20 
S.  Bl  209.  In  Satn  t.  Baker,  mmra,  tbe  testa- 
tar  devised  tbe  property  to  bis  son  and,  on 
tbe  son's  death  witbont  heirs,  to  bis  dangb- 
ters;  the  word  "belrs"  in  this  llmltatloD  was 
held  to  mean  ^Udren,.and  tbe  presoit.  Chief 
Justice  deliTering  tbe  opinion,  said: 

"From  the  context  it  is  clear  that  the  words 
'without  any  lawful  heir  or  heirs'  •  •  •  are 
used  in  tbe  sense  of  dying  without  issue  or  diil- 
dren.  otherwise  the  l^tation  over  to  *  *  * 
the  daughters  would  have  been  in  vain." 

And  in  rrancks  v.  Wbltaker  a  similar  rul- 
ing was  made,  as  follows : 

"Where  a  testatrix  devised  land  to  her  son 
for  life  and  after  his  death  to  his  lawful  heir 
or  heirs,  If  any,  and,  if  none,  to  the  children 
of  another  son,  the  words  'heir  or  heirs'  will 
be  construed  to  mean  his  Issue  and  not  his 
heirs  generally,  and  upon  his  death  without 
issue  the  land  goes  to  the  diDdren  of  the  other 
■on,  an  <d  whran  were  living  at  the  date  of  the 
wilL" 

[2]  O^ts  then  being  the  correct  Interpreta- 
tion of  the  present  deed,  on  tbe  death  of  tbe 
plaintlfT  and  grantee,  James  H.  Pugb,  with- 
out issue,  which  now  appears  to  be  altogether 
probable.  Oie  estate  would  go  over  to  the  heirs 
of  Thomas  E.  Pugb,  deceased,  of  the  blood  of 
the  first  purchaser,  and  these  wonid  take  and 
bold,  not  under  the  proposed  vendor,  bnt  as 
heirs  of  Thos.  K.  under  the  deed  from  Frau- 
ds, tbe  grantor,  and,  on  the  death  of  James 
H.  without  issue  living  at  bis  death,  his  deed 
would  be  of  rume  effect  Sessoms  v.  Sessoms. 
144  N.  0. 121,  66  a  K  687;  Smith  v.  GlUng- 
Ion  Our  Lumber  Qk,  166  M.  a  888,  71  S.  E. 
440. 

We  are  not  inadvertent  to  tbe  poidtion  ar- 
gued for  idalntifr  tbat  tbe  limltati(m  over  is 
void  as  bdng  repugnant  to  tbe  portion  of  the 
deed  carrying  to  plaintiff  an  estate  In  fee; 
but,  putting  aside  this  fact  tbat  the  Umita- 
ticHi  is  stated  as  a  part  of  flie  consideration 
of  Oie  deed  and  ^pressed  in  tbe  form  at  a 
condition,  the  two  clauses  are  not  r^ugnant 
in  the  sense  that  one  is  destructive  of  the 
Other,  but,  under  the  rule  of  Interpretation 
heretofore  stated,  tbe  limitation  should  be 
properly  held  as  a  Qoallfication  of  the  grant- 
lag  clause  and  showing  tbat  the  intuit  of  the 
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gran^  1^  not  omvc^  a  fee  simple  abso* 
lute,  but  a  fee  defeaslUe  as  bis  honor  nfled. 
Jones  V.  Wldiard,  supra. 

We  find  no  error  in  tbe  record,  and  die 
Judgm^t  of  the  superior  court  is  affirmed. 

No  error. 


(m  N.  c.  m) 
NELSON  T.  RHEM  et  aL   (No.  184) 

(Sni^eme  Ooort  of  North  Oarohna.   Maieh  10, 

1920.) 

Vkrdob  asd  fubchassb  «=»180— AaaEWSNT 
TO  PAT  in  lasEKCT  Bonna  has  mxBSHoa 

TO  TAOB  VAI.1TX.  AKD  SOT  TO  ICABKSt  TAI.TJK. 

Under  sgreemeat  to  psy  oeofied  amount 
"in  Liberty  Bonds,"  buyer  was  required  merely 
to  deliver  liberty  Bonds  of  the  face  value  ct 
such  amount  and  not  of  tte  market  nine 

thereof. 

Appeal  from  Superior  Court,  Craven  Coun> 
ty;  Kerr,  Judge. 

Action  by  Uargaret  D.  Nelson  against  Dr. 
J.  F.  Bhem  and  others.  Jadgment  adverse  to 
plaintUt,  and  she  e»!epts  and  appeals.  Af- 
firmed. 

This  Is  an  action  to  recover  balance  due  on 
a. contract  for  the  purdiase  of  a  house  and 
lot,  tried  on  tbe  f<^wlng  agreed  facts: 

"(1)  The  plaintiff  agreed  to  convey  to  the  de- 
fendants  a  certain  lot  in  the  city  of  Newbem 
upon  the  payment  of  $42,600,  payable  <»ie- 
half  in  cash  and  one-half  in  Liberty  Bonds. 

"(2)  The  plaintife  contends  tbat  she  was  to 
receive  enough  bonds  at  the  mari^et  price  to 
cover  the  $21,250,  and  the  defendants  contend 
the  plaintiff  was  to  recdve  bonds  of  the  par 
valne  of  $21,260. 

"0)  The  defendants  at  the  time  of  said  con* 
tract  had  on  band  bonds  of  the  various  issues 
that  they  had  boa(ht  while  the  drives  were  on 
by  the  government  for  the  sales  of  the  bonds 
and  tendered  the  par  value  in  said  bonds. 

"(4)  The  difference  between  the  par  value  and' 
the  market  value  of  said  bonds  on  the  17th 
day  of  November,  lOUK  is  considerably  above 
$500,  and  the  parties  by  agreement  dedded  Hat 
the  deed  should  be  ddivered,  and  that  the  cash 
part  of  the  payment  should  be  made,  and  that 
the  $21,250  par  value  of  bonds  so  tendered 
should  be  delivered,  and  that  the  question  as 
to  whether  the  test  should  be  the  par  value  or 
the  market  value  should  be  submitted  to  the 
court,  and,  if  the  court  was  of  oi^on  that  the 
market  value  was  tbe  test,  it  should  render 
jadgment  for  $600  and  the  costs  in  favor  of  the 
plaintiff,  and  that  the  defendants  shouM  pay  to 
the  plaintiff  tiie  actual  difference  with  the  in- 
terest thereon  from  the  17th  day  of  November, 
1919,  which  is  much  In  excess  of  the  $600.  re> 
gardlesB  of  the  fact  that  the  judgment  was  onl) 
$500. 

"(5)  Tbe  deed  and  the  cash  payment  and  the 
delivery  of  the  par  value  of  bonds  have  been 
complied  with,  and  the  parties  submit  to  the 
court  in  this  action  tbe  question  as  to  the  Ua- 
Mlity  of  Uie  defendants  to  tiie  plalntHf  for  th« 
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Bxceai  of  die  par  Talae  obore  the  nariut  value 
on  the  17th  day  of  November,  A.  D.  and 
agree  that  the  rlghta  of  the  partiea  depend  up- 
on the  foreftring  agreed  6wta." 

His  honor  held  that  the  contract  to  pay 
$42,000,  one-half  in  cash  and  one-half  In 
Liberty  Bonds,  meant  Liberty  Bonds  of  the 
face  value  of  one-balf  of  the  purchase  price, 
and  rendered  Judgment  against  the  plaintiff, 
who  excepted  and  aK>ealed. 

B.  A.  Nunn  and  Ward  ft  Ward,  aU  of  New- 
hem,  for  appellant 
Moore  &  Dunn,  of  NeWbeni,  fen-  aiqpelleea. 

ALLEN,  J.  The  ctmtnurt  of  die  defendant 
Is  to  pay  f42,ao0,  "payable  one-half  In  cash 
and  (me-half  in  Uberly  Bonds,"  and,  U  we 
were  to  adopt  the  conatmctlon  of  the  plaln- 
tltr,  we  would  strike  out  of  tbe  agreement 
of  the  parties  the  terms  of  payment,  leaving 
an  unqualifled  promise  to  pay  $42,500;  as  this 
would  be  the  effect  if  "one-half  In  Liberty 
Bonds"  means  the  market  value  of  the  bmids. 

The  phrase  "one^ialf  In  Uber^  Bonds" 
means  nothli^.  If  not  btmds  on  Qielr  face 
promising  to  pay  $21,200,  one-half  the  pur- 
chase money,  and  we  have  no  right  to  change 
the  contract,  in  Oie  absence  of  allegation  or 
proof  of  fraud  or  mistake^  nor  can  we  assaiu 
that  the  parties  have  Inserted  meaningless 
terms  In  their  agreement- 

In  Smith  V.  Dunlap.  12  IlL  189.  the  con* 
tract  was  to  pay  $131,480.52  In  the  indebted- 
uess  of  the  state  of  Illinois,  and  the  oourt 
says  of  the  ctmstruction  of  the  contract: 

"Where  the  promisor  undertakes  to  pay  a 
certain  number  of  dollars  in  specific  articles, 
such  as  grain,  cattle,  or  other  commodities,  he 
most  deliver  the  property  on  the  day  named 
io  the  contract,  or  he  beoomea  absolutely  bound 
to  pay  the  sum  stated  In  money.  The  sum  ex- 
pressed Id  the  -obligation  indicates-  the  true 
amount  of  the  debt;  and  the  other  provision 
is  Inserted  for  the  l>ene6t  of  the  debtor,  and 
relstes  exclusively  to  the  mode  of  payment.  If 
be  does  not  avail  himself  of  the  privilege  of 
discharging  the  debt  In  property,  the  obligation 
becomes  a  naked  promise  to  pay  the  amount  In 
money.  But  where  the  promisor  agrees  to  pay  a 
certain  sum  in  bank  notes,  or  other  evidences  of 
indebto&ieas,  -  wUdi  purport  on  their  face  to 
represent  dbUars,  and  can  be  counted  as  such, 
the  sum  la  expressed  to  indicate  the  number 
of  dollars  of  the  notes  or  evidence  to  be  paid, 
and  not  the  amount  of  the  debt  or  considera- 
tion. The  obligation  is  in  fact  but  a  promise  to 
deliver  so  many  dollars,  numerically,  of  the 
securities  described.  If  the  debtor  fails  to 
deliver  them  according  to  the  terms  of  the  con- 
tract, lie  ia  respotudhte  only  for  their  real,  not 
their  uMninal,  value.  Their  cash  value  is  the 
true  amoont  of  the  debt  to  be  discharged.  And 
beyond  the  damages  direcdy  resulting  from  the 
breach  <rf  the  contract,  the  creditor  is  not  enti- 
tled to  recover. 

""nie  contract  in  question  falls  directly  with- 
in the  latter  definition.  It  is  an  undertaking 
to  pay  a  given  number  of  dollars  of  the  indebt^ 
edneis  of  the  state  of  UUnoia   This  indebted- 


ness cmsists  of  obllgatlona  iMoed  by  die  state, 
for  the  payment  of  specified  sums  of  money 
to  Its  creditMrs.  The  amount  Is  dollars  is  ex- 
pressed on  the  face  of  the  Instmments,  and  can 
be  at  once  ascertained  by  inapectiou.  •  *  • 
"In  Clay  v.  Houston's  Adm'rs.  1  BiUk  [Ey.] 
461,  the  expression  in  a  note,  'thirty  pounds  in 
militia  certificates,'  was  construed  to  mean  that 
number  of  pounds  in  certificates  as  specified  on 
their  fac^  and  not  an  amount  of  certiflcates 
equal  in  value  to  thirty  iwnnds  in  spedb  In 
Anderson  v.  Ehvlng,  8  Litt  [Ky.]  245,  a  note 
for  the  payment  ot  *ei^t  hundred  dollars,  on  or 
before  the  first  day  of  September,  1&20;  In 
such  bank  notes  as  are  received  In  deport  at 
that  time  in  the  HopkinsviUe  Branch  Bank,* 
was  held  to  be  a  contract  to  pay  800  paiier  dol- 
lars of  the  description  mentioned.  The  court 
said:  *It  is  true,  an  instrument  drawn,  stipu- 
lating the  payment  of  a  certain  number  of  d(d- 
lars  In-  cattle,  wheat;  or  other  commodltiea,  is 
construed  to  mean  so  much  of  diese  artides  aa 
will  amount  to  that  sum  In  specie.  But  the 
reason  of  this  Is  evident,  ^e  commodltiGS 
themselvea  cannot  be  counted  by  dollars,  as 
the  name  is  never  applied  to  them.  But  this 
is  not  the  case  with  bank  notes.  They  engage 
to  pay  so  many  dollars,  and  are  numerically 
calcnlated  by  the  numben  they  express;  so 
that  the  expression  "eight  hnndnd  dollars  in 
bank  paper"  is  universal^  understood  to  mean 
that  much  money,  when  the  numbers  expressed 
<m  die  fiu»  of  the  note  are  added  together,  and 
not  as  including  so  many  more,  snperadded,  aa 
will  make  them  equal  to  eight  hundred  dollars 
in  specie.'  In  Phelps  v.  Riley,  8  Conn.  266,  a 
note  for  'eighty-eight  dollars  in  current  bank 
notes,  such  as  pass  in  Norfolk  between  man  and 
man,*  was  decided  to  be  a  contract  to  pay  bank 
notes  of  the  kind  described,  to  the  nominal 
amount  of  $88;.  In  BoUnson  t.  NoU^s  Adm'A, 
8  Pet  181  E8  Ed.  910],  in  an  action  on  an 
agreement  to  pay  frei^t  at  the  rate  of  $1J!0 
per  barrel.  In  paper  of  the  Miami  Exporting 
Company,  or  its  equivalent*  the  court  held  that 
the  specie  value  of  the  paper,  when  the  pay- 
ment should  have  been  made,  wsa  the  proper 
measure  of  damages.  In  Hiion  v.  Hixon,  7 
Humph.  [Tenn.]  33,  a  note  for  'one  hundred 
dollars,  in  Georgia,  or  Alabama,  or  Tennessee 
bank  notes,  or  notes  on  any  good  man/  was 
decided  to  be  an  obligad<Mi  for  the  payment  of 
that  many  dollars  for  the  notes  spedfled.  In 
Gordon  v.  Parker,  2  Smedes  &  M.  [Hiss.]  48S, 
a  note  for  'five  thousaud  dollars,  payable  in 
Brandon  mon^,'  was  determined  to  be  a  con- 
tract to  pay  that  number  of  dollars  of  the  kind 
of  money  described.  In  Dillard  v.  Evans,  4 
IHke  [4  Aik.l  170,  the  court  held  a  note  pay- 
able in  the  'common  currency  of  Arkansas'  to 
be  a  contract  to  pay  so  many  dollars  of  tte 
bank  paper  then  current  In  the  state..*' 

Also  In  EaatoD  v.  Hyde^  18  lOnn.  90  (GO. 
88),  flfpeaUng  of  a  ■tmlhir  contract: 

"But  a  dollar  Is  the  measure  of  die  value 
of  United  States  bonds,  so  that  the  expression, 
payable  *tn  United  States  bonds,'  is  as  uQiver< 
saUy  and  clearly  understood  as  would  be  the 
expression  payable  'in  bank  bills,'  In  United 
States  Treasury  notes,'  or  In  gold  coin.'  If 
these  parties  had  intended  that  the  bonds 
should  be  received  at  any  other  than  their 
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nominal  ralue,  they  donbtJesa  would  have  ao 

I>rovided  in  the  contract." 

The  same  principle  Is  dedared  In  Lackey 
V.  MiUer,  61  N.  O.  27,  In  which  the  contract 
was  to  pay  $71  "In  current  bank  notea^"  of 
which  Pearson,  O.  J.,  says : 

"In  our  case  the  promige  Is,  not  to  pay  $71 
fn  United  States  coin,  which  may  be  discharged 
by  paying  enough  current  bank  money  to  make 
op  that  amount  in  good  money,  but  to  pay 
971  'in  current  bank  money,*  i.  e.,  71  current 
bank  money  dollar* ;  In  other  words,  cnrrent 
bank  bills  calUng  on  their  face  for  $71,  in  the 
same  way  as  where  one  promises  to  pay  ¥71 
in  currency,  the  meaning  is  to  pay  current 
notes  calling  on  their  face  lor  $71,  as  distin- 
guished from  $71  in  United  States  coin  or,  as 
is  termed,  'in  good  money.' 

"Any  other  construction  of  instrument  like 
these  would  lead  to  the  absurdity  of  supposing 
that  the  same  words  amount  to  a  promise  to 
pay  in  United  States  coin,  i.  e.,  good  mcmey,  and 
also  to  a  prtunise  to  pay  in  'curroit  bank  bills' 
which  are  not  good  money ;  whereas.  It  is  per- 
fectly dear  tbat  the  party  intends  to  admit  a 
debt  of  a  given  amount,  not  in  United  States 
<^oi^,  as  in  the  case  of  Hamilton  t.  Eller,  but 
only  in  current  bank  bills,  e.  g.,  71  current 
tttnk  money  dollars,  or  current  .bank  t)iils, 
calling  on  their  face  for  $71." 

We  are  therefore  of  opinion,  on  reason  and 
autbority,  that  his  honor  properly  held  that 
tbe  plaintiff  could  not  recover,  as  the  defend- 
ant has  paid  to  the  plaintiff  $21,250  in  cash, 
and  delivered  Liberty  Bonds  of  the  face  val- 
ue of  $21,250,  which  hi  all  the  defendants 
agreed  to  do.* 

AflBrmed. 

079  N.  G.  293) 

JONES  T.  D.  L.  TATLOR  &  CO., 

(No.  179.) 

(Supreme  Court  of  North  Carolina.   March  10, 
1920.) 

1.  Hastbb  Airn  bebtaitt  4=>284(1)— Negu- 

QBnCB  QUBSnOR  FOB  JtTBT. 

Oonfiicting  evidence  upon  the  issues  as  to 
negligence  causliMr  injury  to  an  emidoytf  carries 
the  case  to  the  jury. 

2.  Master  aito  soeBVAirr  «b»149(1)— Obder  to 

PEBroBH  WOBK  IN  UNSAFE  UANNBB  ACTION- 
ABU. 

If  an  emjAoji  doing  work  in  a  saf^  way  is 
ordered  to  do  it  in  an  unsafe  way  with  a  threat 
of  discharge  If  he  refuses,  and  by  reason  of  the 
order  be  enters  upon  the  work  and.  is  injured 
without  his  fault,  he  can  recover  damages. 

3.  Masteb  and  sebvant  «=»101,  102(8>— Ob- 
dinabt  oabe  bequibed  to  ftlbnish  bate 
wobeing  flaob  and  apfliancx8. 

It  is  the  master's  duty  to  use  ordinary  care 
to  furnish  his  servant  with  a  reasonably  safe 
place  in  which  to  wwk,  and  with  reasonably 
safe  tods  and  implements,  and  his  failnre,  if  it 
provmately  results  hi  injury,  constitutes  an  ac- 
tionable wrong. 


TAYLOB  A  00.  80T 
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4.  Appeal  and  sbbob  «s»g27(3}— Btidencx 

TO  BE  VIEWED  IN  TATOB  OT  PLAINnrr  OH 

MOTION  rOR  NONSUIT. 
Appellate  court  in  passing  on  motion  to 
nonsuit  wilt  examine  all  the  evidence,  and  place 
the  most  favorable  constmctitHi  upon  that  which 
tends  to  estahlish  plaintifl*8  eanse  of  action. 

6.  Tbial  <B»267(1}— Coubt  hot  bequibbd  to 
adopt  w0bd8  of  beqdebixd  xrbtbuotxoh. 
Court  in  giving  instruction  In  response  to 
prayer  therefor  was  not  required  to  adopt  words 
of  prayer,  though  prayer  was  in  itself  correct, 
but  could  use  its  own  form  of  ezpression,  pro- 
vided its  instruetlMi  was  lUbstantially  respon- 
sive to  the  prayer. 

Appeal  from  Superior  Oourt^  Caxtmt 
Coonty;  ^rr,  Judge. 

AcUon  by  Henry  Jones  against  D.  I4  Tay- 
lor &  Co,  Incorporated.  Judpuont  for  plain- 
tiff, and  defendant  appeals.  No  error. 

Plaintiff  alleged  that  In  Uaitb,  1817,  he 
was  employed  by  the  defendant  as  a  labmer, 
and  was  assigned  to  the  work  <tf  "hooking 
stone"  by  using  grablrons  to  festen  to  the 
stone  so  as  to  move  than  or  lift  them  Up. 
The  wOTk  was  b^ng  done  at  pier  No.  1,  More- 
head  City,  whwe  the  stone  was  unloaded 
frcKU  the  cars  and  placed  00  barges  to  be 
tak^  to  Cape  Lookout,  where  defendants 
were  engaged  in  constructing  a  breakwater 
for  the  governmeat.  Plaintiff  was  placed 
under  the  authority  of  Mr.  Armrtrong,  who 
was  the  superintendent  or  "boss"  of  t2ie 
work,  and  who  ordered  blm  to  break  certain 
stone  wltb  a  hammer.  Plaintiff  objected 
to  breaking  stone  ta  that  way,  because  it 
was  not  the  usual  way,  and  also  was  dan- 
gerous, but  the  superintendent  insisted  that 
he  do  so,  or,  It  he  refused,  he  would  have 
"to  quit  the  Job."  The  plaintiff  while  break- 
ing Btoae  miAer  the  said  wders  was  swl- 
ously  Injured;  bis  face  being  hit  by  flying 
stone  and  bis  eye  knocked  out  He  allied 
that  the  tools  and  implements  used  for 
handling  the  rock  under  Mr.  Armstrong's  or- 
ders were  not  of  the  proper  and  usual  Icind, 
or  in  general  and  common  use  for  such  work, 
and  tbat  by  the  n^llgent  acts  and  conduct 
of  tbe  defendants,  r^resented  by  their  ai)- 
periut^oit,  his  injuries  resulted. 

The  d^^dants  deny  tbat  plaintiff's  In- 
Jury  was  -caused  by  any  negUgmce  on  their 
part,  but,  on  tbe  contrary,  by  tbe  pialnttirs 
own  negligence.  They  alleged  that  the 
stones  to  be  moved  and  loaded  on  ttie  barges, 
for  tlie  purpose  of  being  carried  to  Gape 
I^Mikout,  wen  of  dlfl«Knt  stoes,  and  some 
of  them  were  not  to  be  bn^en.  The  plain- 
tiff, they  allege,  knew  what  was  the  manner 
of  d(ring  tbe  work,  and  tiiat  there  was  no 
risk  to  him  tf  he  performed  bis  work  prop- 
erly. 

Tbe  small  stones  were  not  bnAen.  Tlie 
plaintiff  had  been  engaged  In  this  work  be- 
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fore,  breaking  stone  with  a  sledge  hammer 
where  It  was  thin  and  flat  Mr.  Whwtley 
was  employed  by  the  govanmeDt  as  ak  In- 
spector, and  would  indicate  by  a  X  mark 
on  the  stone  whether  it  was  to  be  drilled  or 
broken,  and  thereupon,  following  this  mail- 
ing by  the  government  Inspector,  a  stcme  of 
5  feet  long,  12  Inches  wide,  and  8  Indies 
thick  would  be  broken  by  a  sledge  hammer. 
This  was  the  usual  and  customary  way  of 
breaking  stone  of  this  <diara(^er.  These 
facts  were  all  well  known  to  plaintiff,  and 
he  had  been  gaged  in  this  work  for  two 
years  or  more.  The  hammer  In  use  was  in 
good  condition  and  the  piece  of  stone  on 
which  the  plaintiff  was  working  was  8  feet 
long  and  12  Inches  wide.  Before  that  time 
it  was  broken  by  tapping  it  with  a  hammer, 
when  it  would  break,  and  there  was  danger 
In  that,  because  It  cracked  Just  like  a  piece 
of  ice  and  would  fly  all  about  They  allege 
that  plaintiff  said.  "I  knew  It  was  dangerous 
to  work  with  a  sledge  hammer,  but  I  work- 
ed at  it  for  two  years  then  I  quit"  Mr. 
Wheatley  indicated  with  a  X  the  stones  that 
were  to  be  broken.  All  plaintiff  had  to  see 
was  that  the  st<me  was  of  obtain  size. 
There  was  evidence  to  support  eadi  of  the 
two  contentiona  The  idaintiff,  amcmg  other 
things,  testified: 

'The  Btone  was  marked  to  be  drilled,  and  the 
fellows  worked  so  mach  of  it  ontil  they  could 
Dot  get  It  broken  ap,  and  had  to  put  it  out  on  a 
Bidetrat^  and  tiiey  had  to  pay  'murrage*  on  It 
Mr.  ArmstRHig  said:  'Now  the  stone  that  comes 
in  flat  don't  pat  It  ont  there,  take  hammer 
out  here  and  break  it'  They  oonid  not  lieep  np 
widi  it  I  was  afr^  to  nse  the  hammer,  and 
threw  it  away,  and  one  day  there  were  three 
pieces  left  In  the  car.  He  railed  me,  and  aaid: 
'What  are  you  doing  sending  that  stone  out 
there,  take  the  hammer  op  there  on  the  plat- 
form and  don't  you  ever  send  a  car  out  with 
one  or  two  pieces.'  Of  course  I  was  under  him, 
and  I  got  the  hammer,  and  at  half  past  8  I  was 
brealdng  that  stone,  and  a  piece  flew  out  where 
the  stone  ought  to  have  been  drilled,  and  struck 
me  in  the  eye  and  knocked  it  ri^t  ont  in  my 
hand.  I  dm't  know  wl»ther  Mr.  Armstrong 
was  on  the  job  at  that  time  or  not;  I  am  not 
sure,  but  he  worked  there  most  all  of  the  time. 
I  objected  to  breaking  up  the  stone  with  the 
hammer.  I  told  him  it  was  dangerous;  one 
boy  had  already  got  hurt  with  one ;  but  I  kept 
right  on  like  he  told  me ;  if  I  did  not  I  would 
have  to  get  off  the  job.  He  told  me  if  I  did  not 
I  would  have  to  get  off  the  job.  The  piece  of 
stone  I  was  working  on  was  abont  12  inches 
wide  and  about  8  feet  long.  Mr.  Wheatley,  the 
government  man,  would  mark  the  stone,  where 
they  were  to  drill  it  with  an  X,  and  It  was 
against  the  law  not  to  break  a  marked  piece." 

The  judge  charged  the  Jury  upon  the  vari- 
ous phases  of  the  case,  to  which  there  was 
no  objection,  exc^t  in  the  respects  herein- 
after stated.  The  defendant  asked  for  a 
nonsuit  and  for  an  instruction  that  if  the 
Jury  believed  all  the  evldttice  the  issues 
.should  be  answered  No,  wbldi  was  refused. 


The  defiant  then  requested  that  Oils  In- 
structloo  be  given  to  the  jury: 

"If  the  jury  beUeve  from  the  evidence  that 
the  defendant  D.  L.  Taylor  &  Co.  furnished  the 
plaintiff  suitable  tools  to  work  with,  and  that 
the  method  of  breaking  the  stone  was  a  proper 
method  for  stone  of  tills  ilxe,  and  lhat  tin 
plaintiff  knew  of  the  danger  attendant  on  the 
work,  and  continued  on  the  job  for  two  years, 
be  thereby  assumed  the  risk  and  danger,  and 
they  should  answer  the  second  issue  Yes." 

And  also  they  asked  for  this  instruction : 

"That  if  they  found  that  the  plaintiff  knew  of 
the  danger  wliieh  was  apparent  to  a  pmdent 
man  they  will  answer  the  second  issoe  Yea." 

These  prayers.  It  is  stated  in  the  case, 
were  refused,  except  as  given  in  the  genial 
diarge. 

The  Jury  returned  the  following  verdict: 

"(1)  Q.  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  defendant  as  alleged  in  the  com- 
plaint? A.  Yes. 

"(2)  Q.  Was  the  plaintiff  guilty  of  oontribnto- 
ry  negligence  as  alleged  in  the  answer!   A.  No. 

"(3)  Q.  What  U  any,  damage  is  plaintifl  en- 
titled to  recover?  A.  12,000." 

Judgment  on  the  verdict,  and  the  defend- 
ant appealed. 
Moore  &  Dunn,  of  Newbem,  for  appelant 
Abemethy  &  Davis,  of  Beaufort;  tor  ap- 
pellee; 

WALEBR,  J.  (after  BtaUng  tiie  fftcts  u 
above).  [1-4]  The  court  pr<^>erly  dexiied  the 
motion  for  n<Hisuit  Tliere  was,  at  least  con- 
flicting evidence  upcm  the  Issues  as  to  negli- 
gence, and  this  carried  the  case  to  the  Jury. 
If  the  plaintiff  had  been  doing  his  work  in 
a  safe  way,  and  defendant  ordered  him  to 
do  it  in  an  unsafe  way,  with  a  threat  to 
disdiarge  him  if  he  refused,  and  by  reason 
of  this  negUg^t  order  he  entered  upon  the 
work,  which  was  dangerous  and  was  Injured 
without  his  fault,  he  can  recover  bis  dam- 
ages. It  is  the  duty  of  the  master  not  to 
expose  his  servant  to  unnecessary  dangers 
while  In  the  performance  of  the  duty  as- 
signed to  him.  but,  on  the  ccmtrary,  he  is 
held  to  the  exercise  of  ordinary  care,  and 
^ould  use  such  care  to  furnish  him  with  a 
reasonably  safe  place  In  which  to  perform 
his  work  and  with  reasonably  safe  tools  and 
implements  with  which  to  do  it  and  his 
ftiilure,  in  this  re^>ect,  if  It  proximately  re- 
sults in  Injury  to  the  servant  constitutes  an 
actionable  wrong  tot  which  he  may  recover 
his  damages.  Marks  v.  Cotton  Mills,  13S 
N.  C.  287,  47  S.  E.  432;  Holt  T.  Bfanufac- 
turlng  Co.,  177  N.  O.  170,  98  S.  B.  369; 
Pressly  v.  Yam  Mills,  188  N.  C.  410.  SI  S. 
B.  68.  It  Is  our  duty,  In  passing  upon  a. 
motion  to  nonsuit,  to  examine  all  of  the  ev- 
idence and  to  place  the  most  favorable  con- 
struction upon  that  wh,l<3i  tends  to  establish 
the  plalntifTs  cause  of  action.   The  act  of 
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negligence  Lere  was  in  requiring  Qie  plain- 
tiff to  do  bis  work  in  a  dangerous  manner, 
and  forcing  him  to  obey  the  negligent  order 
of  bis  superior  by  a  threat  to  discharge  him 
if  he  disobeyed  It. 

[S]  The  instruction,  as  to  assumption  of 
risk,  wbleb  was  requested  by  defendant,  was 
substantially  given,  so  far  as  was  proper  to 
give  it,  Id  the  general  diaige  of  the  court, 
whidi  followed  the  approved  precedents  in 
such  cases,  and  those  in  regard  to  contribu- 
tory negligence.  The  Instructltm  of  the  court 
was  more  complete  and  accurate  than  the 
prayers  of  tbe  defendants.  In  the  statement 
of  the  facts,  and  of  the  correct  principle  of 
law  applicable  to  the  facts;  prayers  be- 
ing somewhat  deQcient  as  to  oae  or  two  of 
the  material  elements  of  assumption  of  risk 
and  oontrlbntory  negUgwce.  They  omitted 
all  reference  to  proximate  cause.  McNeill  v. 
Railroad  Co.,  167  N.  C.  390,  83  S.  B.  704; 
Brewster  t.  Elizabeth  City,  137  N.  C.  392. 
49  S.  E.  885.  But  However  this  may  be,  the 
court  diarged  properly  and  adequately  upon 
this  subject,  although  its  language  was  dif- 
ferent from  that  of  the  prayer.  It  was  not 
required  to  adopt  the  words  of  the  defoid- 
anf 8  request,  but  cobld  use  its  own  form 
of  expression,  provided  Its  instruction  to  the 
Jury  was  substantially  responsive  to  the 
prayer,  even  assuming  that  the  latter  was 
correct  In  itself.  Rencber  v.  Wynne,  86  N. 
C.  268 ;  Graves  v.  Jacksmi,  IfiO  N.  a  383,  64 
S.  E.  128.  It  was  held  In  Fressly  v.  Tarn 
Mills,  supra  (138  N.  O.,  at  page  414.  51  S.  E. 
at  page  71): 


"While  the  employ^  asanmea  all  the  ordinary 
risks  incident  to  his  emplivment^  he  does  not 
aoDDie  the  risk  of  defective  ma(^ery  and  ap- 
pliances due  to  the  empl<ver*s  negligence 
These  are  usually  considered  as  extraordinary 
riska  which  tbe  employ^  do  not  assume,  unless 
the  defect  attributable  to  the  employer'a  negli- 
gence is  obviooB  and  so  Inunediately  dangerona 
that  no  prudent  man  would  cootinne  to  work  on 
and  incur  the  attendant  risks." 

The  court  stated  and  explained  this  rule, 
and  left  It  with  the  Jury  to  find  tbe  facts 
and  apply  the  rule  to  Uiem.  Se^  also,  Hlcka 
V.  Manufacturing  Ga.  138  N.  O.  819,  60  S. 
E.  703. 

On  the  -remaining  question,  the  Judge 
promptly  Interposed  and  sufficiently  caution- 
ed tbe  Jury  as  to  the  Improper  remarks  of 
counsel,  and' thus  rendered  them  harmless. 
Greenlee  v.  Greenlee,  93  N.  C.  278;  McLamb 
T.  RaUroad,  122  N.  G.  862,  29  S.  E.  894; 
State  V.  HiU,  114  N.  C.  780,  18  8.  E.  971. 

Hie  request  for  an  Instructlou  to  the  ef- 
fect that.  If  the  Jury  believed  tbe  evidence, 
tbe  Terdlct  should  be  for  the  defendant  was 
substantially  the  equivalent  of  the  motion  to 
nonsuit,  and  Is  covered  by  what  we  have 
said  upon  that  part  ot  the  case. 

No  error. 


(ITS  N.  C.  225) 

CLEMENTS  v.  SOUTHERN  BX.  GO.  et  al. 
(No.  1050 

(Sapreme  Ooort      North  Carolina.  B^b.  25, 
1920.) 

1.  Appeal  ajsu  kbbob  ^78(4)-^Bdubai.  or 
uonoR  TO  ouiczsa  an  aotion  is  hot  ap- 

PEAU.BLK. 

The  refusal  of  a  motion  to  dismiss  an  action 
is  not  appealable,  but  the  defendant  should  en- 
ter his  exceptions  and  appeal  from  the  final 
judgment  If  it  should  be  against  him. 

2.  Appeal  akd  sbbob  •s»78(4)— Aixowahob 

of  motion  to  DIBHiaS  18  rXNAL  ANn  AP- 

PKAI^ABLB. 

The  allowance  of  a  motion  to  dismiss  an  ae- 
tion  is  final  and  appealable. 

a  BAXutOADS  «s»5%.  New,  T(d.  01  Ke^-Na 
Series— Sbbviok  of  pkockss  on  local  agent 
8ebvxgb  on  cohpant  and  on  dibbctob 
Gbnebal  aotino  undeb  Fzdebal  Conteol 
Aotb. 

A  railroad  company,  though  In  the  hands  of 
the  Director  General  of  Bailroads  acting  by  ap- 
pointment -and  official  proclamation  of  t^e  Pr«- 
ident  acting  under  Act  Aug.  20, 1916,  |  1  (U.  S. 
Oomp.  St  I  1074a).  and  Act  March  21.  1918 
(U.  S.  Oomp.  St.  1018,  Comp.  St  Ann.  Supp. 
1919,  I  81159iJ),  section  10  of  which  makes  tbe 
carrier  subject  to  all  laws  and  liabilities,  is  a 
protrer  party  to  an  employe's  suit  against  it  and 
the  Director  General,  and  service  of  process 
on  a  local  agent  as  provided  in  Bevisal  1905, 
f  440,  Is  service  on  the  Director  Goieral,  and 
also  on  the  oompany. 


Appeal  from  Superior  Coortt  Wayne  Coun- 
ty; Connor,  Judge. 

Actioo  b7  F.  a  OlementB  against  the 
Southern  Bailway  Gompany  and  W.  D. 
Hlnes,  Director  General  of  Railroads.  From 
an  order  iHafniaaiTig  the  Railway  Onnpany 
as  a  party  defendant,  plaintiff  appeals.  Be- 
reraed. 

This  action  was  brou^t  by  plaintiff 
against  the  Southern  Railroad  Company 
and  W.  D.  Hlnes,  Director  General  of  Rail- 
roads, for  personal  Injuries  sustained  De- 
cember 20.  1918.  The  summons  was  served 
by  reading  and  delivering  a  copy  to  W.  B. 
Devlin,  "the  local  agent"  o*  the  Southern 
Railroad  Company  at  Goldsboro,  N.  O.  That 
oompany  entered  a  special  appearance  be- 
fore the  derk  ot  the  superior  court  and 
moved  for  the  dismissal  of  the  action  as  to 
that  company  on  the  groxmd  that  W.  B.  Dev- 
lin was  not  agent  of  said  company  because 
its  property  was  under  the  control  and  man- 
agement of  the  Director  General,  Hin@.  The 
clerk  denied  the  motion,  and  the  company 
appealed.  At  the  August  term,  1910,  of 
Wayne.  C(xiuor  J.,  overruling  the  action  of 
tbe  clerk,  dismissed  the  Southern  Railroad 
Company  as  a  party  defOidant,  and  tbf 
plaintiff  appealed. 


For  other 
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Hood  &  Hood,     Goldsboro,  for  appelluit 
J.      Barham,  ot  GolcUttioro,  for  Soutbern 
Ry.  Co. 

CIiARK,  C.  J.  [1,2]  The  refusal  of  a  mo- 
tion to  dismiss  an  action  Is  not  appealable, 
but  the  defendant  should  enter  his  exceptions 
aud  ai^peal  from  the  final  Judgment,  should 
it  be  against  him.  Johnson  t.  Reformers, 
136  N.  O.  887,  47  S.  E.  463,  and  numerous 
other  cases  cited ;  1  Pell's  BeT.  p.  818.  But 
the  allowance  of  a  motion  to  dismiss  la  final, 
and  of  course  appealable. 

The  plaintiff,  while  operating,  as  locomo- 
tive fireman,  a  switching  engine  of  the  de- 
fendant company  and  in  obeying  the  orders 
of  the  engineer  in  diarge  thereof,  and  by 
reason  of  defective  appUancea.  was  severely 
Injured,  losing  his  left  leg  at  the  kneejoint 
and  his  right  leg  five  Inches  above  the  ankle, 
incnrrlDg  great  expense  and  intense  mental 
anguish  and  physical  pain  and  being  faop^ 
lessly  injured  for  life. 

[3]  Whether  the  defendant  company  was 
Qien  being  <9erated  by  the  Director  General 
as  the  representative  ot  the  lessee  or  as  a 
statutory  receiver,  in  either  event  the  defend* 
ant  company  was  under  the  control  and  man- 
agemmt  of  the  Dtrectw  General  by  author- 
ity ot  law  and  was  a  proper  party.  Logan 
T.  RaUroad,  116  N.  a  940.  21  &  E.  959.  and 
Harden  t.  Railroad,  129  N.  a  S54,  40  S.  BX 
184.  56  H  B,  A.  784.  85  Am.  St  Bep.  747. 
Service  upon  ttie  local  agent  was  savlce 
upon  the  Director  Oenentl,  and  also  upon  the 
company  aa  r^resented  by  him.  Hollowell 
V.  BaUroad.  153  N.  a  19.  68  S.  B.  894; 
Grady  t.  BaUroad,  116  N.  a  952,  21  8.  E. 
304. 

Tl»  plaintiff  could  not  be  deprived  of  bla 
Tigbt  of  action  against  the  company  whoae 
engine  be  waa  operating  because  the  road 
was  tonporarlly,  bnt  by  lawfid  autlwrllgr.  in 
the  control  and  management  of  a  lessee,  or 
a  recelTer.  The  plaintiff  had  nothlnv  to  do 
with  that  matter.  The  receipts  and  expenses 
of  the  operations  will  be  adjusted  between 
the  company  and  leasee  or  receiver  when  the 
accounts  are  settled,  and  the  road  will  now 
soon  be  returned  to  the  company  in  all  prob* 
aUUty. 

Congresa  by  <diapter  418,  i  1,  ratified  Au- 
gust 29,  1916  (U.  S.  Oomp.  St  1  1974a),  pro- 
vided: . 

'^e  President,  in  time  of  war.  is  empowered 
*  *  *  to  talce  posses8i(ni.  and  aasome  control 
of,  any  system  or  systems  of  transportation,  or 
any  part  thereof,  and  to  utilize  the  same,  to 
the  ezclDsion  as  far  as  may.  be  necessary  of  all 
oibnt  traffic  ♦  •  •  for  the  transfer  or  trans- 
portation of  troops,  war  material  and  equip- 
ment, or  for  snch  other  purposes  connected  with 
the  emergent^  as  may  be  needful  desirable." 

Pursuant  to  aald  act,  on  Oecemba  20, 
1917  (U.  S.  0<nnp.  St  i  1974a,  note),  tSie 
Presld^t  Issued  a  proclamation  wberdn  be 
recited: 


"And  whereas  It  has  now  become  necessary  in 
the  national  d^ense  to  take  txwsession  and  as- 
same  control  of  certain  systems  of  transporta- 
tion and  to  utilize  the  same,  to  the  ezdusion 
as  far  as  may  be  necessary,  of  other  traffic 
thereon,  for  the  transportation  of  troops,  war 
material  end  equipment  therefor,  and  for  other 
needful  and  desirable  pnrposee  cooaeeted  witJi 
the  prosecution  of  the  war." 

He  then  authorizes  the  War  Department 
to  take  possession  and  assume  control  of 
them.  The  President  further  provldOB  In 
said  proclamation: 

"Except  with  the  prior  written  asKUt  ot 
said  Director,  no  attachment  by  mesne  process 
or  on  execation  shall  be  levied  on  or  against  any 
of  the  property  used  by  any  of  said  transporta- 
tion systems  in  the  conduct  of  their  business  as 
common  carriers;  but  suits  may  be  brought  by 
and  against  said  carriers  and  judgments  ren- 
dered as  hitherto  until  and  except  so  far  as 
said  Director  may,  by  general  or  spe<3al  orders. 
otherwisB  determine." 

Thlq  was  to  prevent  plalntm  In  audi  cas- 
es beliig  barred  1^  Qie  lapse  of  time  or  the 
death  of  witnesses. 

On  March  21,  ldl8,.GongreaB  passed  an  act 
tor  the  operation  of  transportation  systems 
while  under  federal  control,  secthm  10  of 
which  provides  that — 

"Carriers  while  under  federal  control,  shall 
be  subject  to  all  laws  and  liabilities  aa  common 
carriers  whether  arising  under  state  or  federal 
laws  or  at  common  law,  except  in  so  for  as  may 
be  inconsistent  with  the  provisions  of  this  act 
or  any  other  act  applicable  to  such  federal  con- 
trol or  with  any  order  of  the  President  Actions 
at  law  or  suits  in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments  rendered 
as  now  provided  by  law  and  in  any  action  at 
law  or  suit  in  equity  against  the  canrier,  no  de- 
fense shall  be  made  thereto^  upon  tbe  ground 
that  the  carrier  is  an  instrumentality  or  agency 
of  the  federal  government  Nw  shall  any  such 
carrier  be  entitled  to  have  transferred  to  a  fed- 
eral court  any  action  heretofore  or  hereafter  In- 
stituted by  or  against  it,  whidi  action  was  noi 
BO  transferable  prior  to  the  federal  control  of 
such  carrier ;  and  any  action  which  has  hereto- 
fore been  so  tranaferred  because  ot  widi  federal 
control,  or  d  any  act  <^  Gfmgrass  or  offidal  or- 
der or  prodamation  relating  thereto,  shall,  upon 
motion  of  either  party  be  transferred  to  the 
court  in  whid  it  was  originally  instituted.  But 
no  process,  mesne  or  final,  shall  be  levied 
against  any  property  under  mcsb  federal  con- 
trol. •  •  •  U.  S.  Oompw  Stat  1918,  Oonp. 
8t  Ann.  Supp.  1919,  «  811B%j. 

In  Hill  v.  Director  Goiraal,  at  last  tam. 
178  N.  0.  609^  101  S.  B.  S76.  Hoke,  J.,  said: 

"Tbe  defendant  the  Director  General  must  be 
considered  a  party  only  as  being  in  the  manage- 
ment and  cmtrol  ol  the  defendant  railroad." 

This  being  80,  he  Is  simply  In  effect  a  stat- 
utory receiver,  aK>olnted  by  the  President 
under  autliorlty  of  tbe  act  of  Congress. 

Whoi  a  receiver  la  appointed  by  authority 
ot  a  state  statute  he  la  simply.  In  like  man* 
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ner,  *to  be  conaldered  •  purtr  only  as  Mas 
In  fbe  manafeiDait  and  control  of  the  de- 
fendant rallioad."  To  the  extent  and  In 
Oke  cues  antborbed  by  the  statute  the  judge 
places  him  In  the  charEe  of  the  piopeitr  of 
the  d^endant  In  what  caees  and  to  what 
utent  the  Judse  shall  ajwolnt  receiyen  and 
the  scope  ct  their  powers  Varies  in  differoit 
states,  and  in  the  pame  state  aecordlng  to 
the  statute  at  dlff^ent  times.  There  la  no 
magic  or  pecoUar  power  in  l^ls  being  styled 
"receiver."  The  substantial  fact  Is  that  ei- 
ther by  decree  of  a  judge  acting  by  authority 
of  law,  or  in  this  case  by  appointment  of  the 
President  iCcting  1^  authority  of  an  act  of 
CoDgrees,  some  one  Is  placed,  "in  the  manage- 
ment and  coutrol  of  the  defendant  railroad" 
in  the  cases  and  for  the  reasons  and  purpos- 
es prescribed  in  the  statute. 

The  person  so  acting,  whether  he  Is  called 
a  receiver  or  a  Director  General,  is  a  party 
not  individually,  but  in  that  representative 
capacity,  and  the  corporation  Is  sufficiently 
served  with  process  whether  it  is  served  upon 
a  "local  agent"  or  upon  the  receiver  him- 
self, for  the  "local  agent,"  under  our  statute 
(Bevisal,  S  440),  la  designated  as  a  proper 
party  upon  whom  to  make  the'  service. 

In  the  statute  above  quoted  It  Is  provided: 

"Carriers,  while  under  federal  control  shall  be 
subject  to  all  laws  and  liabilities  as  commoQ 
carriers,  whether  under  state  or  federal  laws' 
or  at  common  law,  except  In  so  far  as  may  be 
Inccmsistent  with  the  provisions  of  this  set  or 
any  other  act  applicsble  to  sucb  federal  control 
or  with  any  order  of  the  President." 

It  would  seem,  therefore,  that  the  South- 
em  Railroad  Company  is  liable  to  be  sued 
for  tbe  personal  injuries  sustained  by  the 
plaintiff;  for  under  the  statute  ratified  Au- 
gust 29, 1916,  tbe  President  Issued  his  procla- 
mation which  provides  that  no  attachment  by 
mesne  process  or  an  execution  shall  be  levied 
against  any  property  of  a  railroad,  "except 
with  the  prior  written  assent  of  the  Direc- 
tor; •  •  •  but  suits  may  be  brought  by 
and  against  said  carriers  and  Judgments  ren- 
dered as  hitherto  until  and  except  so  far  as 
iiald.  Director  may,  by  general  and  special 
orders,  otherwise  determine."  As  such  suits 
may  be  brought  by  and  against  said  carriers 
and  Judgments  rendered  as  hitherto,  it  would 
seem  to  follow  that  service  can  be  made  as 
taeretitfore  upon  W.  B.  Devlin,  "local  agent," 
who  was  and  stUl  is  "local  agent"  of  the 
Southern  Hallway  Company  at  Ooldsboro. 
He  1b  not  the  less,  either  in  law  or  fact, 
fllUng  that  position  beoanse  under  the  an- 
ftuyxlty  of  the  act  <tf  Congress  the  President 
bas  appolated  tbe  Director  General  as  a  stat- 
utory recdT^  with  the  most  complete  powers 
to  "take  possession,  us^  control,  or  opertiOoa 
of"  the  Southern  Railroad,  among  others. 

There  Is  no  question  here  arising  as  to 
Qie  enforcement  of  the  Judgment  when  It  shall 
l02S.m-26 


be  obtained,  bat  tibe  Sonthem  Ballroad  Com- 
pany Is  nw«ay  served  with  summons  which 
vrlll  give  notice  to  It  as  wdl  as  to  the  Di- 
rector General  that  such  claim  is  being  pros- 
ecuted against  the  defoidant  company,  which 
Is  thus  afforded  opportunity  to  contest  tbe 
daim,  and  It  has  Appeared  In  this  case  by  Its 
counsel. 

The  sole  question  presented  Is  whether 
service  can  be  made  upon  the  Southern  Rail- 
road Company  while  In  the  hands  of  the 
statutory  receiver,  as  «nild  have  been  d<ue 
If  he  had  been  a  recover  appointed  l>y  a 
Judge  In  such  cases  as  are  provided  by  a 
£aderal  or  a  state  statute.  If  service  upon 
the  Director  G^eral  himself  would  have 
been  sufficient  service  upon  the  corporation, 
as  it  would  be  In  die  case  of  a  receiver, 
then  service  upon  the  station  agent  under 
him  would  be  sufficient  service  under  the 
provision  that  "suits  may  be  brought  by  and 
against  said  carriers  •  ♦  •  as  hitherto." 
This  evidently  means  in  such  manner  and 
in  such  cases  as  heretofore. 

"It  was  proper  to  sue  the  receivers  of  a  rail- 
way company  alone,  or  to  join  them'  as  defend- 
ants with  tbe  company  in  an  action  for  injuries, 
though  the  cause  of  action  arose  before  their 
appointment"  Hollowell  v.  Railroad,  153  N.  C. 
19,  68  S.  B.  894. 

"Service  ot  a  summons  upon  the  recovers  ol 
a  corpraadon  is  service  upon  the  corporation 
itself  as  fully  as  if  made  upon  the  president  and 
superintendent  A  service  •  •  •  upon  the 
IomI  agents  of  the  receivers  •  •  •  has  the 
same  legal  effect  as  if  made  upon  tbe  receivers 
personally."  Grady  v.  RaUroad,  116  N.  0.  952, 
21  S.  E.  9M. 

In  Owens  v.  Hines,  Director  General,  17S 
N.  a  325,  100  S.  E.  617,  It  was  held  that  In 
an  action  to  recover  from  tbe  carrier  on  any 
liability  (except  for  lines,  forfeitures,  and 
penalties,  which  must  be  Inought  against  the 
carrier  alone)  the  summons  must  be  served 
upon  the  Director  General,  and  service  on 
him  was  sufficiently  made  by  serving  tbe 
summons  upon  W.  B.  Devlin,  the  "local 
agent"  of  the  company,  but  serving  under  bis 
orders. 

While  the  Judgment,  If  obtained,  cannot  be 
collected  out  of  the  property  of  tbe  defendant 
company  without  tbe  prior  consent  of  the  Di- 
rector General,  it  would  be  a  great  hardship 
upon  the  idaintlff,  suing  for  grave  personal 
Injuries,  If  he  was  detwrred  of  an  action 
against  the  company  until  It  should  become 
out  of  date  or  his  witnesses  should  die  or 
remove.  It  Is  no  hardship  upon  the  defend- 
ant company,  but  to  its  advantage,  that  It 
should  be  Joined  as  a  party  defendant  and 
have  cv)portunlty  to  be  represented  by.  Its 
own  counsel,  mare  conversant  probably  with 
the  facts  than  the  counsel  of  the  Director 
GeneraL 

Tte  subject  has  been  mudi  Illuminated  by 
the  Collowlnc  cases  in  the  federal  courts: 
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In  Jobnson  McAdoo,  Directs  General 
(D.  a)  257  Fed.  757.  It  1b  beld: 

"Under  Act  March  21,  1918,  •  •  •  Uti- 
fanta  can  sue  railroad  companies  under  federal 
direction,  just  as  they  were  previously  able  to 
do,  and  in  such  courts  as  had  jurisdiction  under 
the  general  law." 

And  farther: 

"It  is  incumbent  on  tiie  Director  General  to 
defend  a  suit  against  a  road  and  make  payment 
In  the  event  of  recovery  out  of  hts  receipts ;  the 
question  of  adjustment  as  between  government 
and  the  railroad  being  tor  settlement  when  the 
roads  shall  be  returned  to  their  owners  or  other- 
wise diqwaed  at" 

This  la  exactly  In  point  In  this  litigation. 
In  Jensen  v.  Railroad  (D.  C.)  255  Fed. 
796,  It  Is  held  that— 

"The  provision  in  General  Order  No.  CO 
*  *  *  that  pleadings  in  pending  actions  for 
injuries  against  a  railroad  company  'may'  be 
amended  by  substituting  the  Director  General 
and  dismissing  the  company  as  def^idant  must 
b«  ccHistrued  as  permlsslTe  only,  in  view  of  the 
Federal  Control  Act,  •  *  •  providing  that 
carriers,  while  under  federal  control  shall  be 
subject  to  all  laws  and  liabilities  as  common 
carrieno,  and  that  'actions  may  be  brought 
against  them  and  jodgments  rendered  as  now 
provided  by  law.'** 

In  that  opinion  the  conrt  says: 

"Congress  dearly  meant,  by  the  term  'car- 
riers,' the  corporatiMis  themselves,  and  that  the 
right  to  sue  them  must  remain  certainly  until 
it  is  changed  by  some  valid  provision." 

In-Butherford  r.  Ballroad  (D.  a)  264  Fed. 
880^  the  coart  h<^  that  under  Act  March 
21,  1918,  c.  26,  1 1(K  the  Director  General  Is 
a  carrier ;  bis  position  being  analogous  to  a 
reoetm.  There  are  other  decisions  all  of 
them  along  the  above  lines. 

Tb»  above  act  of  1918  (diapter  25),  "to  pro- 
vide for  the  operation  of  transpOTtatlon  sys- 
tons  .while  under  federal  control,  for  the 
Just  compensation  of  their  owners  and  for 
other  purposes,"  authorizes  the  President  "to 
agree  with  and  to  guarantee  to  any  audi  car- 
rier making  operating  retnms  to  tbe  Inter* 
state  Obmmerce  Commission  that  during  the 
period  of  such  federal  control  it  diall  receive 
as  Just  comp^isaUon  an  annual  snm,  payatde 
from  time  to  time,  in  reastmable  tostallments 
for  each  year  and  pro  rata  tor  any  f^raetlon- 
al  year  of  such  federal  control  not  exceed- 
ing a  stun  equivalent  as  nearly  as  may  be 
to  its  average  annual  railway  operating  in- 
come for  the  three  yeara  ending  June  30, 
1917."  There  are  also  other  provisions  for 
maintenance,  repairs,  eta,  and  for  other  com- 
pensation and  a  provision  by  which  the  car- 
rier shall  accept  the  terms  and  conditions 
of  this  act,  which  this  defendant  company, 
and  it  Is  believed  that  all  other  railroad 
companies,  did. 


There  are  other  provisions  very  mnch  in 
detail  making  a  most  complete  lease  be- 
tween the  govemmoit  and  the  carriers,  in- 
cluding a  revolving  fund  of  (500,000,000 
pieced  in  the  President's  hands  to  provide 
for  deficiencies  in  receipts.  Therefore  the 
attitude  of  the  parties  Is  that  of  lessor  and 
lessee,  and  the  defendant  company  is  liable 
to  be  sued  jointly  with  the  Director  Gen- 
eral, representing  the  lessee,  as  laid  down  In 
Logan  V.  Railroad,  116  N.  C.  WO,  21  S.  E. 
959,  and  Harden  v.  Railroad,  129  N,  C.  354, 
40  S.  a  184,  55  L.  R.  A.  784,  85  Am.  St. 
Rep.  747.  and  citations  to  those  cases  In 
Anno.  Ed. 

But  if  the  position  of  the  parties  was  that 
the  Director  General  is  a  statutory  receiver, 
as  said  in  Butherford  v.  Railroad,  supra, 
service  upon  the  local  ogent  was  equally 
service  upon  Qie  corporations  and  on  the 
Director  General  undnr  the  anthOTlties  here- 
in cited. 

The  order  setting  aside  the  service,  there- 
fore, because  the  summons  was  read  to  and 
a  copy  left  with  W.  B.  Devlin,  the  "local 
agent"  at  Goldsboro,  Instead  of  upon  the 
Director  Oen^l  himself,  must  be  reversed. 


a79  N.  a  ns) 
JARMAN  V.  DAT.    (No.  221.) 

(Supreme  Court  of  North  Carolina.   March  17, 

1920.) 

1.  Wnxs  ^466— "Lsno"  hkanb  oivk  ob  dk- 

VISB  IN  ABSIirOI  or  8H0WIKO  OF  DinVKEIfT 

INTENT. 

The  word  "lend"  nsed  in  a  will  pannes  the 
property  to  which  it  applies 'in  the  Bn:ite  mnn- 
ner  as  If  the  word  "give"  or  "devise"  Jmil  b«n 
used,  in  the  absence  of  anything  ii>  the  will 
having  a  tendency  to  show  that  it  wu  not  used 
in  that  sense. 

[Bd.  Note.— For  other  definltiona.  see  Words 
and  Phrases,  First  and  Seooad  Series,  Lend.] 

2.  Wills  «=>608(8)  —  Devise  to  nAUOHTER 

AND  HEIB8  OW  BOOT  BBHDKBBD  DBnEABIBLB 
BT  DEVISE  TO  AITOIBBB  XT  SHE  DIED  WITH- 
OUT SUCH  HEIBS.  • 

Where  a  will  devised  land  to  the  testator's 
daughter  for  her  natural  life  and  at  her  death 
to  her  lawfully  begotten  heirs  of  her  body  and 
their  heirs  of  their  bodies,  the  fee  thereby  given 
the  dau^ter  under  the  rule  in  Sltelley's  Cue 
was  rendered  defeasible  by  a  devise  to  third 
parties  in  case  she  died  without  lawful  issue 
of  her  body. 

Appeal  from  Superhu:  Oonrt,  Onslow  Coun- 
ty; Daniels,  Judge. 

Action  by  R>  B.  Jannan  against  N.  B.  Day. 
Judgment  for  defendants  and  plaintUT  bih 
peals.  Affirmed. 

This  is  an  action  to  recover  the  purchas*^ 
price  of  a  tract  of  land ;  the  defendant  har- 
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lug  tefused  to  accept  the  deed  tendered  by 
the  plaintiff  and  to  pay  the  purchase  money, 
according  to  his  agre^ent,  on  the  ground 
titut  the  title  of  the  plaintiff  Is  not  an  abso- 
lute fee-slitiple  estate. 

The  plaintiff  derives  title  under  the  will  of 
Gardner  Shepard,  the  material  parts  of 
whidi  are  as  follows: 

"I  lend  to  my  daughter,  Rachel  Foy,  all  of 
the  land,  etc.  [description  omitted],  during  her 
natural  life,  and  at  her  death  I  lend  all  the 
above-mentioned  land  to  the  lawful  begotten 
heirs  of  her  body,  and  to  the  lawful  begotten 
htSn  of  their  bodies  If  any,  and  in  case  my 
daughter  Rachel  Foy  diea  leaving  no  lawful  is- 
sue of  her  body  then  I  give  all  of  the  above- 
mentioned  land  to  my  scm  J<^  Shepard,  and 
his  lawful  heirs." 

Tbe  plaintiff,  Rachal  Jarman,  is  the  Rachel 
Foy  mentioned  In  said  will,  and  she  has  liv- 
ing children  and  grandchildren. 

John  Shepard  died  in  18&0.  leaving  chil- 
dren and  grandchildren,  and  he  has  never 
conveyed  his  Interest  in  said  loud. 

His  honor  held  that  the  plaintiff  did  not 
have  an  absolute  estate  In  fee,  but  that  it 
was  defeasible  on  her  dying  leaving  no  issue, 
and  plaintiff  excepted. 

Judgment  In  favor  of  the  d^endant,  and 
plaintiff  appealed. 

SL  M.  Koonce,  of  JackatBiTille,  f«  aroel- 
lant 

Rudolph  Duffy,  of  JadoMmville,  for  appel* 
tee. 

ALLEN,  J.  [1]  There  Is  nothing  In  this 
will  having  a  tendency  to  show  that  the  tes- 
tator did  not  use  the  word  "lend"  In  the 
sense  of  "give"  or  "devise,"  and  "the  general 
rule  la  that,  unless  it  is  manifest  that  the 
testator  did  not  Intend  an  estate  to  pass,  the 
word  'lend'  wlU  pass  the  property  to  which 
It  applies,  in  the  same  manner  as  if  the  word 
'give*  or  'devise'  had  been  used."  Sessoms  v. 
Sessoms,  144  N.  O.  123,  66  S.  B.  688. 

[2]  The  testator  has  then  devised  the  land 
in  controversy  to  the  plaintiff,  Rachal  Jar- 
man,  thai  Toy,  for  life  and  to  the  heirs  of 
ber  body,  which  standing  alone  would  be  a 
fee  simple  under  the  rule  in  Sh^^'s  Oase, 
but  with  a  limitation  over  to  "John  Shepard 
and  his  lawful  heirs"  in  the  event  the  plain- 
tiff "dies  leaving  no  lawful  issue  of  her 
body,"  which  clearly  makes  the  estate  defeas- 
ible. Dawson  v.  Ennett,  151  N.  G.  643,  66  S. 
B.  666;  Smith  v.  Lumber  Oo.,  156  N.  C.  391, 
71  S.  B.  445;  Rees  v.  Williams,  165  N.  0. 
203,  81  fi.  E.  286. 

In  the  &nlth  Case  the  devise  was  to  six 
children  In  fee  with  the  limitation  that — 

"If  any  of  my  said  oliildrai  mentioned  in 
thia  item  of  my  said  will  should  die  without 
leaving  lawful  Issue  of  his  or  her  body  surviv- 
ing, or  to  be  bom  within  the  period  of  gesta- 
tion after  his  death,  thm  it  is  my  will  and  de- 


sire that  the  part  therein  given  and  devised  to 
said  child  than  descend  to  and  upon  the  sur* 
vivors  of  my  said  children  mentioned  In  this 
item  of  this  my  will,  or  npon  the  lawful  beirs 
who  may  be  surviving  aiqr  of  my  said  children 
mflntlMied  in  this  itun." 

And  the  court  said  In  conatruing  the  will: 

"Under  several  recent  decisions  of  the  court, 
the  children,  under  the  third  item  of  this  will, 
took  an  estate  in  fee  simple,  defeasible  as  to 
each  on  an  uncertain  event — ^in  this  ease  *a 
dying  without  leaving  lawful  issue  of  his  or 
ber  body  surviving  or  to  be  born  within  the 
period  of  gestation  after  death.'  Perrett  v. 
Byrd,  152  N.  a  220  [67  S.  E.  607] ;  Dawson 
V.  Ennett,  151  N.  O.  643  [66  S.  E.  666] ;  Har- 
rell  T.  Hagan,  147  N.  C  111  [60  S.  E,  909,  125 
Am.  St  Rep.  639];  Sessoms  v.  Sessoms,  144 
N.  a  121  [66  S.  E.  687] ;  Whitfield  v.  Garris, 
134  N.  a  24  [46  S.  E.  904];  Smith  v.  Brisson. 
90  N.  C.  284.  And  we  have  held  also  in  these 
and  other  cases  that,  when  a  devise  is  limited 
over  on  a  contingent^  of  this  kind,  nnleas  a 
contrary  intent  clearly  appears  in  the  will,  the 
event  by  which  each  interest  is  to  be  determined 
must  be  referred,  not  to  the  death  of  the  devisor, 
but  to  that  of  the  several  holders  respectively." 

Many  othw  authorities  could  be  cited  to 
the  same  effect,  but  it  is  not  necessary  to 
do  so. 

Affirmed. 


a79  N.  G,  3»> 

WTNKD  et  aL  T.  GREENt^BAF  JOHNSON 
LT7MBBR  GO.  (No.  2S9.) 

(Supreme  Court  ot  North  Carolina.  March  17, 

1920.) 

1.  AmUt  AND  IBBOB  ^31022(1)— RsfEREE'S 
nNOIMOB  AnXB  APPBOVAL  ARB  0ONCI.USIVE. 

Thi  referee's  findings  of  fact  on  the  testi- 
mony after  approval  by  the  trial  judge  are  eon- 
duslve  on  appeal. 

2.  Aebitbatioit  and  awabd  «=s>16(1),  22— 
AanrraATioN  aokeement  mat  bb  bxvokbd 
lOB  oosDvm  or  advbbsb  pabtt  ut  OErnna 

ICATEBIAL  WinraSS  DBDHE. 

Where  the  owners  of  timber  lands  and  a 
lumber  company  whidi  tiiey  were  suing  agreed 
for  arbitration,  and  the  superintendent  of  the 
company  made  a  witness  for  the  timber  owners 
drunk  on  his  way  to  hearing  l>efore  the  arbi- 
trators, the  company  breached  the  contract  of 
arbitration  by  8u<di  conduct  of  its  superintend* 
ent,  and  the  timber  owners,  though  they  might 
have  Inristed  on  recovery  of  specified  liquidated 
damage,  therefore  had  a  right  to  tevoke  the 
arbitration  agreement  and  assert  their  original 
rights  by  action. 

Appeal  from  Superior  Court,  Franklin 
Coon^;  Ooiwi,  Judge. 

Action  by  J.  S.  Wynne  and  wife  and  Mrs. 
R.  T.  G-ray  against  the  Greenleaf  Jtdmsou 
Lumber  Company.  From  Judgment  for  plain- 
tlfls,  defendant  appeals.  Affirmed. 
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indB  was  aa  action  fbr  damages  for  cutting 
timber  onder  ■coatraot  size  and  negligent 
bnndns  of  lands  of  idalntlfla,  satanitted  to 
B.  B.  Wblte,  refereew  No  exceptions  were 
taken  to  his  findings  of  fact  or  conclusions 
of  law,  with  the  single  exception  of  hts  find- 
ings and  oonclnBl<Mia  as  to  the  breach  of  the 
agre^ent  to  arbitrate  by  plaintiffs  and  con- 
sequent damage  to  the  defendant.  The  judg- 
ment of  the  referee  was  confirmed,  and  the 
defendant  appealed. 

Wm.  H.  &  Thos.  W.  Buflin  and  W.  H.  Tar- 
borough,  all  of  Lonlsburg,  for  an>ellant 
'  Jones  ft  Bailey,  of  Balelgh,  and  Ben  T. 
Holdon,  of  Loulsbur^  fot  appellees. 

GLAJRK,  O.  J.  The  only  question  pree«ited 
Is  as  to  the  right  of  the  plalntiffiB  to  revoke 
tbe  contract  of  arbitration. 

[t]  The  referee  found  as  facts  upon  the 
testimony,  which,  being  approved  by  the 
Judges  are  ocmcIusiTe  on  appeal,  that: 

"On  October  3,  1916^  the  parties  entered  into 
written  agreement  to  arbitrate,  arbitnitorB  were 
selected,  and  a  bearing  set  at  Vaughn.  Wit- 
nesses fom  Wood  came  to  Vaugiin  on  defend- 
ant's train.  Aa  the  train  was  leaviDg  Wood, 
defendant's  saperintendent,  Hayes,  caused  in- 
quiry to  be  made  for  whislcy,  giving  as  his  rea- 
son that  he  wished  to  get  one  Denton,  a  witness 
for  plaintilFs  and  a  passenger  on  the  train, 
drank  so  that  be  could  not  testify.  Upon  learn- 
ing that  another  passenger  bad  a  pint  of  wbisky 
in  his  bag  back  at  tbe  station,  he  bad  tbe  train 
stopped  and  backed  half  a  mile  to  the  station. 
The  whisky  vas  procured.  Moet  of  it  was  s^ven 
to  Denton,  who  became  drunk.  Denton  was  a 
material  witness  for  the  plaintifEs." 

The  plaintlfTs  not  long  after  gave  notice  of 
thdr  revocation  of  tbe  arbltratUm  and 
brought  this  action. 

[2]  The  defendant  breached  tbe  contract  of 
arUtratlon  by  tbls  action  of  its  siQ>«:lntend- 
ent,  and  we  agree  with  ttie  counseS  for  the 
IdalntlfCs  that  they  might  well  have  Insisted 
upon  tbe  recovery  of  9600  liquidated  damages 
on  account  thereof.  They  chose  ratber  to 
ivooeed  to  assert  th^  orl^nal  rights  in  this 
action.  Mr.  B.  B.  Wblte,  tbe  referee,  we 
think  stated  the  law  tersely  and  correctly  as 
follows.  In  bla  rqtort,  wbl<di  tbe  Judge  'ap- 
proved: 

"An  agreement  to  submit  a  controversy  to  ar- 
bltratlOB  by  necessary  implication  carries  with 
it  the  condition  that  neither  party  will  attempt 
by  any  unfair  or  fraudulent  means  to  affect  the 
award  whidi  Is  to  be  made.  Hie  condition  is 
fltmenTrent  and  vltaL  A  Iweadi  of  snch  condi- 
thm  by  one  party  to  the  agreonent  jnstifies-a 
revocation  by  tbe  other.  LatentionaUy  getting 
a  material  witness  drunk  for  the  purpose  of 
keeping  him  from  testifying  in  b^alf  of  tbe 
other  party  Is  such  a  breach,  and  your  referee 
is  of  the  opinion  that  the  defendant  ^ould  re- 
cover nothing  on  his  coonterdaim." 


In  2  Bnllng  Case  Law,  p.  fl6,  it  Is  said: 

"It  has  been  held  that  where  a  party  talus  a 
fraudulent  advantage  of  the  other  party,  tbe 
award  wiU  be  set  aside.  Chambers  v.  Oro<^  42 
Ala.  171  [91  Am.  Dee.  687];  Bmersmi  v.  Ddall, 
18  Vt.  477  (37  An.  Dee.  OM]." 

In  S  Oorpns  Juris,  61,  it  is  said,  In  sammlng 

up  the  authorities  cited : 

"If  the  party  revoking  tbe  Bubmission  has  suf- 
ficient cause  to  do  so,  he,  of  course,  Incurs  no 
liability  for  dam  ages." 

nie  conduct  at  the  defendant's  snperintoid- 
ent,  for  whltdi  tbe  defendant  company  is  re- 
sponslUe,  was  so  dearly  reivebenslble  and 
ofmtrary  to  good  faith  ami  public  policy  that 
tbe  action  ot  tbe  referee,  and  of  the  court 
needs  no  citatltHi  of  antborittes  in  approval. 

It  may  be  prvper  to  add  In  tbe  language  of 
Lord  Brsklne,  when  at  the  bar: 

"Mwality  may  come  in  the  cold  alietract  from 
tiie  pulpit,  but  men  smart  practically  under  its 
lessons  when  we  lawyers  are  the  teadters.** 

Afflrmed. 

an  N.  c.  730) 
STATB  T.  WALKER.    (No.  20».) 

(Supreme  Court  of  North  Carolina.   Uarch  17, 
1920.) 

1.  VaOBANOT  9=35  —  lUPEISOHUBNT  FDR 
TWELVE  UONTHB  IN  PBOSECUTION  IK  SCF£- 
BIOB  COUBT  ON  COUFLaiHT  ISSUBD  BT  MATOB 
nCPBOPKB. 

A  sentence  of  Imprisonment  tar  12  months 
for  vagrancy  cannot  be  snstalued  ondcr  Lawn 
1919,  c.  215,  an  act  passed  for  the  repression 
of  prostitution,  where  tiie  prosecution  was  heard 
in  the  superior  court  on  a  warrant  issued  by 
the  mayor,  and  not  on  appeal  from  the  re- 
corder's court,  nor  under  an  indictmait  found 
by  a  grand  jury ;  the  punishment  for  all  of- 
fenses condemned  lu  such  act  exceeding  impris- 
onment for  30  days,  or  a  fine  of  f  50. 

2.  Criuinai.  law  ^>2}8(1)— SEOonn  ooirvic- 

TION  IllPBOFEB  WBEBX  WA8&AHT  UOBB  HOT 

BECITB  FIB8T  CONVICTION. 
A  judgment  aa  for  a  second  conviction  for 
the  same  oCEense  cannot  be  sustained,  where  the 
first  conviction  was  not  alleged  In  the  warrant ; 
prosecution  being  heard  in  the  superior  court 
on  a  warrant  Issued  by  tbe  mayor. 

3.  Cbiminal  law  «=3220— Coubt  hat  aij:^w 
amenouent  ot  wabbant  aiteb  vebdict. 

The  superior  court,  in  a  prosecution  under 
a  warrant  issaed  by  a  mayor,  could  in  Its  dis- 
cretion allow  an  amendment  to  tbe  warrant 
after  verdict,  when  defendant  moved  In  arrest 
of  judgment,  and  tbe  solicitor  tor  the  state 
asked  to  be  allowed  to  ameaid, 

4.  Cbihinax.  UW  4=9218(:9— Wabukt  kb- 
vEEBiNa  TO  Aor  DxriNiiia  TAOSuroT  aom- 

OIENT. 

A  warrant  In  a  prosecution  for  vagrancy 
pointing  to  Bevisal  1908y  {  3740.  subsea  7,  de- 
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flnlns  vagrancy,  wfaich  the  defendant  was  al- 
y^ged  to  bave  violated,  waa  aafficient;  the  coarta 
dealing  more  llberallT  wlfh  warranta  than 
witb  indictments. 

6.  Criminal  law  4»220— Failcbb  to  seduce 
to  wsmno  auendhbnt  to  wabbant  did 
not  destbot  uoal  eitbor. 
The  fact  that  an  amendment  to  a  warrant 
was  not  reduced  to  vritinK  at  tbe  time  it  was 
.  allowed  did  not  destroy  its  legal  effect. 

Appeal  from  St^erlor  Coar^'Ijen<^  Coun- 
ty; Daniels,  Judgfc 

Louise  Walker  was  convicted  o£  vagrancy, 
and  appeals.  Remanded  for  proper  Judg- 
ment ' 

Tlie  defendant  was  convicted  before  the 
mayor  of  Kinston  on  a  warrant  charging 
tlutt  she  "did  unlawfully  and  willfully  violate 
a  law  of  tbe  state  of  North  Carolina  (No.  — , 
section  — ),  by  being  a  vagrant,"  and  ap- 
pealed to  the  superior  court,  where  she  was 
again  convicted.  After  verdict  the  defend- 
ant moved  in  arrest  of  Judgment,  and  the 
8oIl(Htor  for  the  state  asked  to  be  allowed 
to  amend  the  warrant.  The  motliHi  to  iammd 
was  allowed,  but  the  amendment,  which  add- 
ed to  the  warrant  subsection  7  of  section 
3740  of  Pell's  Revlsal,  defining  vagrancy,  was 
not  reduced  to  writing  until  after  the  term 
of  court  expired.  The  defMidant  excepted. 
The  motion  in  arrest  of  judgment  was  over- 
ruled, and  defendant  excepted.  EUs  honor 
then  sentenced  the  defendant  to  12  months 
in  Jad,  finding  in  the  Judgment  that  this  was 
a  second  conviction  for  the  same  offense,  and 
the  defendant  excited  and  aiH;>eaIed. 

Joe  DawBtm,  of  Kinston,  for  appellant 
James  8.  Manning,  Atty.  Gen.,  and  Frank 
Kasli,  Asat  Att7.  Oen.,  for  tbe  State. 

AUjEN,  J.  [1]  The  sentenro  of  imprison- 
ment for  12  mMiths  cannot  be  sustained  un- 
der chapter  215,  Laws  of  1919,  an  act  passed 
for  the  repression  of  prostitution,  because 
the  punishment  for  all  the  offenses  condemn- 
ed in  that  act  exceeds  Imprisonment  for  30 
days  or  a  fine  of  $60,  and  this  prtMecutlon 
was  heard  in  the  superior  court  on  a  war- 
rant issued  by  the  mayor,  and  not  on  appeal 
from  the  recorder's  court,  nor  was  any  indtet- 
ment  found  by  a  grand  Jury. 

It  Is  also  dear  from  tbe  amendment  al- 
lowed that  the  court  was  not-  proceeding 
under  the  act  of  1919,  as  it  is  In  the  lan- 
guage of  section  3740,  subsec.  7,  of  Pell's 
Revlsal*  which  defines  vagrancy  and  limits 
the  punishment  to  a  fine  of  $50  or  imprison- 
ment for  80  days, 

[2]  Nor  can  the  Judgm^t  be  approved  on 
the  ground  that  this  is  a  second  convlctiou 
for  tbe  same  offense  because  the  first  convic- 
tloo  is  not  alleged  In  the  warrant'  This  was 
the  precise  auesUoo  decided  in  State  v.  Da- 
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vldson,  12i  N.  a  839,  82  S.  B.  907,  and  It 
is  In  accord  wltli  the  authorities  dsewben. 

"Where,  in  case  of  repeated  omvlctlons  for 

similar  offenses,  the  statute  inftwaes  an  addi- 
tional penalty,  an  indictment  for  a  aobseQuait 
offoise  mast  allege  the  prior  convictions,  since 
such  convictions^  although  they  merely  affect 
the  punishment,  are  regarded  as  a  portion  of 
the  description  of  the  offense.**   22  Oyc.  806. 

The  Judgment  must  therefore  be  set  aside, 
and  the  question  remaining  for  decision  is 
whether  the  warrant  Is  sufficient  to  sustain 
any  Judgment. 

[3, 4]  It  charged  vagrancy  before  amend- 
ment, which  seemingly  is  as  spedflc  and  def- 
inite as  the  warrant  which  was  held  to  be 
valid  in  State  v.  Moore,  166  N.  C.  284,  81 
S.  E.  294,  but,  however  this  may  be,  the 
court,  exercising  Its  discretion,  allowed  an 
amendment,  which  it  had  the  power  to  do 
(State  V.  Caable,  70  N.  C.  64),  and  the  amend- 
ment points  to  the  subsection  of  the  act  de- 
fining vagrancy,  which  tbe  defendant  is  al- 
leged to  have  violated,  which  is  sufficient  in 
a  warrant,  with  which  tbe  courts  deal  more 
liberally  than  with  indictments. 

[6]  The  fact  that  tbe  amendment  was  not 
reduced  to  writing  at  the  time  it  was  allow- 
ed does  not  destroy  Its  legal  effect,  but  it 
is  tiie  better  practtos  to  reqtUre  tbis  to  be 
done. 

In  Stat©  T.  TeUowday,  152  N.  O.  793.  67 
S.  B.  480,  there  was  a  motion  In  arrest  of 
Judgment  by  tbe  defendant,  and  one  to 
amend  by  the  state,  as  in  this  case,  and 
tbe  amendment  allowed,  a  material  one,  and 
it  was  h^d  that  tbe  order  of  amendment 
was  self-executing,  altiiongh  the  amendment 
was  not  reduced  to  writing.  The  court  says: 

"It  appears  from  the  record  that  tbe  eoart 
ordered  an  amendment  of  Uie  warrant  by  the 
insertloD  therein  of  the  wnds.  'without  a  li- 
cense so  to  do,*  but  thp  words  were  not  actu- 
ally inserted  in  the  complaint  or  tlie  warrant  by 
the  solicitor.  The  order  of  the  court,  as  has 
been  dcdded  by  this  court  aeveral  times,  was 
self-executing.  In  the  case  of  Holland  v.  Crow, 
34  N.  C.  280.  Chief  Justice  Ruffin.  for  the 
court,  says:  'The  variance  between  the  relat- 
ors in  the  petition  and  tbe  scire  fadas  la  cured 
by  the  order  for  amendment  It  fs  tme  the 
amendment  was  not  actually  made.  But  thr> 
scire  facias  was  issued  upon  the  assumption  of 
the  amendment,  and  alt  the  subsequent  pro- 
ceedings were  baaed  upon  tbe  supposition  that 
one  was  as  properly  a  relator  as  the  other,  and 
In  such  cases  the  course  is  to  consider  tbe  or- 
der as  standing  for  the  amendment  itself.'  He 
cited  the  case  of  Ufford  v.  Luces,  9  N.  O.  214, 
in  which  it  Is  held,  as  it  was  in  the  case  just 
cited,  that  where,  during  the  pendency  of  tiio 
suit  leave  is  obtained  to  amend  the  writ  and 
change  the  form  of  actton.  If  sticb  amendment 
be  not  made  on  the  record,  and  the  salt  he  tried 
in  ite  amended  form  or  as  If  the  amendment 
had  been  actually  made,  this  court  will  consider 
the  case  as  if  tbe  amendment  had  been  properly 
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hiBerted  In  the  writ,  warrant,  or  complaint  at 
the  time  the  order  was  made  by  the  court.  Thia 
U  a  most  jast  and  reasonable  mle,  and  la  ea> 
■antial  to  the  dne  adminlatration  of  the  law.** 

In  this  case  no  objection  was  made  at 
the  time  to  proceeding  as  U  the  amendment 
had  been  drawn  out,  nor  is  there  any  claim 
that  the  amendment  appearing  la  the  record 
is  not  the  one  ordered  by  the  court 

We  are  therefore  of  <^lnlon  that  Judg- 
ment may  be  pronounced  on  the  warrant  as 
amended,  and,  following  the  precedent  In 
State  T.  Taylor,  124  N.  C.  803,  32  S.  E.  648, 
and  in  other  cases,  tiie  cause  is  remanded. 
In  order  that  Judgment  may  be  entered  upon 
the  verdict  under  the  Yagrancy  Act 

Bemanded. 


(179  N.  C.  7M) 

8TATBI  T.  BAILEY  et  aL    (No.  90.) 

(Snprou  Court  of  North  OaroUna.  March  IT, 

1920.) 

1.  Ceiuinax,  uw  «s»1158(3)— FinDiifo  toat 

JTTBOBa  WEBB  nTDIFSSBEIlT  IB  HOT  BXTHW- 

The  trial  court's  flndisgs  in  a  criminal  case, 
after  hearing  evidence,  that  the  jorora  challeng- 
ed were  indifferent,  is  not  reriewaUe  on  appeal. 

2.  Jtot  ^103(11)— Opiniok  wmoH  jubok 

COULD  DI8BEGABD  DCnS  NOT  DISQUALIFT. 
Where  jurors  on  their  examination  stated 
that  they  bad  formed  an  opinion  as  to  the 
guilt  of  the  defendants  or  some  of  tbem  from 
talking  with  neighbors  and  reading  newspapers, 
but  that  they  could  render  a  fair  and  impartial 
verdict  on  tbe  evidence  and  the  charge  of  the 
court,  it  was  not  error  to  overrule  challenges 
to  such  jurors. 

8.  JlJBT  4^135— AOOUSID  OAHIfOT  OOUHCAIN 

or  BEJEcnoiT  or  jubobs  oh  ohauxhob  or 

OODBFENDAirr. 

One  of  the  accused  cannot  complain  of  the 
rejectiiui  of  a  juror  accepted  by  him  on  the 
peremptocy  challenge  of  a  codefendant;  his 
right  ttelng  a  right  to  reject  but  not  to  select 
jurors. 

4.  WrrNEssBS  «=s»244— Bight  to  ask  UEAoma 

qUCSTION  OF  AUBOED  ACOOVFUCS  IB  DXS- 

OBBTZOHABT. 

Where  the  prosecation  called  as  a  witness 
one  Indicted  by  another  bill  for  tbe  same  offense, 
and  he  pxored  nnwilling.  it  was  within  the 
coorf  B  diaeretian  to  permit  the  state  to  ask  a 
Imding  question  considering  his  twtlmray  in 
habeas  corpus  proceedings. 

5.  Crikinax  law  4::»413(1)— Witness  can- 
not   BE    CB08B-KXAUIHED    TO    SHOW  6BLF- 

bebving  oeolabation  by  accused. 
It  was  not  error  to  refuse  to  permit  a  wit- 
ness for  the  state  to  be  cross-ezamined  by  the 
defense  as  to  s  statement  made  by  one  of  tt» 
d^radants  to  witness  whkh  was  a  seU-serring 
dedaration. 


6.  Witnessbs  «=»349  —  Accused  mat  bk 
oboss-exaioned  to  hcpbaoh  chakactbb.* 

When  accused  takes  the  stand  as  a  witnessr 
be  puts  his  character  in  evidence,  and  nuy  be 
cross-examined  to  Impeach  his  character  as  to 
matters  not  bran^t  ont  upon  direct  examina- 
tion. 

7.  Gbdcihai,  law  ^»1160(l)-^ADHiS8ion  or 
ncFEAOHiNa  TXsrnfOirr  ab  to  uoiatebiai* 

COHTEBBATIOn  HOT  BXnBSIBLB. 

The  admission  of  testimony  of  a  conversa- 
tion by  witness,  where  proper  fonndation  for 
impeachment  was  laid,  is  not  reversible,  tbou^ 
the  conversation  was  irrelevant,  if  there  Is 
nothing  to  show  it  was  prejudiciaL 

8.  CanaHAi.  uw  ^»834(2)— Refdbal  or  be- 
quest aUBSTAHTXALLT  OHABQBD  IB  HOT  BB- 
EOB. 

The  refusal  of  requests  by  accused  which 
were  sabstsntially  given  in  the  charge  as  far  as 
they  were  correct  is  not  error;  it  not  being  ne<y 
essary  to  ^ve  them  in  the  words  of  the  request. 

9.  Cbiuihai,  uw  ^»830— Refusal  of  be- 
quest CONTAINING  EBBONEOU8  STA-nVENTS 
OF  FACT  IS  FBOPEB. 

Where  the  request  made  some  statements 
or  inferences  of  fact  which  It  would  have  been 
improper  for  the  judge  to  give,  the  entire  re- 
quest was  properly  refused. 

10.  CbhohaIi  law  «3>829(1<9— Ohabob  as  to 

CBEDIBILnT  or  IHTBBBSTED  WXTRB8S  HELD 

TO  COVBB  BBQUBBT  as  TO  IVSTIHONT  OT  AN 
AOCOHPLIOE. 

A  request  that  the  jnry  sbonld  be  careful 
about  accepting  testimony  of  accomplice  and 
should  acquit  unless  it,  with  the  other  evidence, 
satisfied  beyond  a  reasonable  doubt,  is  sufficient- 
ly covered  by  Instruction  to  scrutinize  carefully 
tbe  evidence  of  an  interested  witness,  but,  if 
they  believe  such  witness  told  the  truth,  they 
sbonld  give  hb  testimony  same  weight  as  a  dis- 
interested witness. 

11.  OBDOHAL  lav  •33610— nHOOBBOBOUTBD 

TE6TIU0NT  Or  AOCOHPLIOB  IS  SDFnCIEHT. 

The  uncorroborated  testimony  of  an  accom- 
plice, If  it  produces  entire  conviction  of  the 
pria<nier's  gnilti  is  sufficient  to  warrant  conric- 
tion. 

12.  (^tnOKAL  LAW  «=»825(1)— AOCUBBD  CAN- 
HOT  OOHFLAIH  or  OHABOB  AB  TO  CONTEHTION 
or  raOBBCOTlOH  WZTBOUT  ASKING  COUEC- 

TI0N8. 

Exception  to  the  diarge  which  rdated  to 
the  conrt's  statement  of  ocmttntlons  of  tiie 
prosecation  does  not-diow  error  where  it  does 
not  appear  that  tbe  statements  were  incoReet, 
and  Uie  defendant  did  not  at  the  time  ask  cor~ 
rections  therein. 

13.  GBnanAL  law  ^s^SSSOi  —  Gobttictioit 

WIUi  HOI  BB  BBVKBSED  OH  OBJECTION  TO 
BINOUe  PAaAQBAPH  OE  OOBBBOT  IHBTBUCnOH. 

An  eneption  to  a  sinidte  paragraph  of  the 
Instruction  on  reaaimablc  doubt  does  not  re- 
quire reversal  where  the  whole  Inatroetiai  was 
correct  and  full. 
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14.  Hoicxcnn  «b»1B1(D— Aoouskd  has  bub- 

DUT  TO  SHOW  lOTZOATTOH  >OBKX£Z£Na  WITH 
DBADZT  WUFOn. 

Where  Oe  kflUng  br  aecosed  Tdth  ft  deadlr 
weapon  la  praved  w  admitted,  tbe  Imrden  ahlf  to 
to  defendant  to  show  mitigation  to  the  satia- 

^tion  of  the  juT. 

.^peal  from  8up«l(«  Ooort,  Jotmston 
County;  Kerr,  Judge. 

Spain  Bailey  and  others  were  convicted  of 
murder  In  the  second  degree,  and  they  ap- 
peal. Affirmed. 

Appeal  by  prlBoners.  They  were  tried 
upon  an  indictment  diarglug  conspiracy  to 
murder,  and  also  the  murder  of,  J.  A.  Wall, 
d^u^  sheriff  of  Johnston  county.  They 
were  all  convicted  of  murder  In  the  second 
degree,  and  each  was  sentenced  to-  20  yedrs 
in  the  state's  prison  and  api>ealed. 

J.  H.  Pon,  of  Raleigh,  Wellons  &  Wellons, 
of  Smithfl^d.  John  E.  Woodard,  of  Nash- 
ville. W.  S.  OB.  Bobinson,  of  Goldsboro,  W. 
A.  Finch,  of  Wilson,  Charles  U.  Harris,  of 
Balelgh.  and  W.  J.  Hooks,  ot  Keily,  for  ap- 
pellants. 

The  Attorney  General  and  Frank  Nash, 
Asst.  Atty.  Qen.,  for  tlie  State, 

CLABK,  C  J.  The  evidence  for  the  sUte 
tended  to  show  that  the  prisoners  and  three 
other  men  were  operating  an  Illicit  distillery 
In  Johnston  county ;  that  they  had  gone  to 
the  distillery  fully  armed  with  the  expressed 
determination  to  kill  any  officer  who  might 
Interfere  with  them.  The  deceased,  J.  A. 
Wall,  was  one  of  a  posse  who  went  to  the 
still  and  attempted  to  arrest  the  prisoners. 
In  such  an  attempt  he  was  killed  1^  one  of 
them,  the  state's  evidence  tending  to  show 
that  the  piiscmer  Spain  Bailey  was  tlu  man 
who  actually  cimiinltted  the  bomidd^  the 
weapon  used  being  a  ohotgan.  It  Is  not  con- 
toided  that  ttie  evidence  was  not  suffldait  to 
Justify  the  verdict 

[1]  AaslgnmentB  of  error  1  to  11  are  to.  tiie 
lodge  overruling  challenges  tox  cause.  In 
eatita  esse,  after  hearing  the  evidoice,  Judge 
Kerr  held  that  the  jntor  In  aoestliiHi  was  In- 
different Such  finding  Is  not  reviewable  on 
appeaL  State  t.  De  Graff,  118  N.  a  688,  18 
8.  E.  SOT,  and  State  v.  Begister,  1S3  N.  a 
ISU  46  S.  B.  21,  and  the  cases  tber^  cited 
and  dtatlons  to  those  cases  in  the  Anna  Bd. 

m  W.  P.  Morris  on  his  voir  dire  stated 
that  he  had  formed  and  e^ressed  the  oifln.' 
itm  that  the  prisoners  were  guUty,  but  that 
his  opinion  was  based  ttp<»i  taUctog  wlt2i  the 
neighbors  and  reading  the  newspaper  ac- 
counts. The  court  then  afted  him  U  he  were 
duwen  as  a  Juror  and  sworn  oouU  he  go 
into  the  Jury  box,  bear  the  evidence  and 
the  diarge  of  the  court,  and  render  a  fair 
and  Impartial  v«dlct    He  rolled  (3iat  ha, 
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could.  The  court  then  ttat  he  was  an 
impartial  Juror.  He  was  then  challenged 
peremptorily,  and  the  prisoners  exhausted 
thdr  challoiges.  ^Hie  ruling  ot  the  court  is 
sustained  the  authorities.  State  v.  Ban- 
ner. 140  N.  a  622,  63  &  B.  84;  State  T.  Fos- 
ter, 172  N.  C.  960,  90  S.  E.  786;  State  v. 
Terry,  173  S.  0.  763,  92  S.  B.  154,  and  cases 
there  cited. 

J.  A.  Morgan  was  asked  the  same  ques- 
tions and  made  the  same  reply,  and  the  same 
was  substantially  the  case  as  to  A.  B.  HoUo- 
welL  J.  W.  Goodrich  stated  that  he  h^d 
formed  and  expressed  the  opinion  that  some 
of  the  seven  la  these  indictm^ts  bad  killed 
Wall  (there  were  three  of  them  not  on  trial]* 
He  said: 

"My  opinion  Is  from  what  I  have  talked  and 
read  in  the  papers  tJiat  some  of  that  bnnch 
killed  him." 

He  was  then  asked,  as  was  aaked  H(^o- 
well  above: 

"Notwithstanding  tlie  opfaii<m  whldi  yon  may 
have  formed  and  expreseed  that  somebody  Is 
guilty  or  some  ot  tiiese  defendanto  is  guilty  of 
having  shot  the  deceased,  Wall,  if  yon  are 
chosen  as  a  Juror,  etc.  could  you  go  into  the 
Jury  box,  bear  the  evidence  and  charge  of  the 
court,  and  render  a  fair  and  impartial  verdict?" 

Upon  his  'answering  "Yes,"  the  court  found 
him  IndllEOr^t  and  overruled  the  challenge 
for  caus^  and  he  was  then  challenged  per- 
emptorily. Substantially  the  same  challenge 
and  examination  took  place  as  to  several  oth- 
er Jurors  when  tendered,  and  upon  the  Juror 
replying  as  above  that  If  sworn  and  accept- 
ed as  a  Juror,  he  could  hear  the  evidence 
and  the  charge  of  court  and  would  raider  a 
fair  and  impartial  verdict  the  court  found 
the  Juror  indifferent  and  thereupon  over* 
ruled  the  challenge  for  cause,  asd  the  ju- 
ror was  challenged  iiemnptorllr,  vscept  me 
or  mor^  who  after  the  peremptory  chal- 
lenges were  exhausted,  were  accepted  and 
served  on  the  jury. 

[3]  One  Juror,  W.  H.  Bth«ldge  was  .sc- 
ented by  one  of  the  prisoners,  Hales,  but 
oh  the  peremptory  challenge  of  one  of  the 
other  prisoners  was  rejected  and  Hales  ex- 
cepted. There  was  no  error  In  this,  cAsa  not 
more  than  one  defendant  could  be  ti^  at  a 
time.  The  right  of  a  defendant  la  to  chal- 
laige  and  reject  (<m  aidlclait  ground),  but 
not  to  select,  jurors. 

The  matters  above  set  fOrth  have  beai  so 
fully  discussed  that  there  to  no  need  of 
repeating  what  has  been  recently  said  in  a 
very  clear  and  forcible  (^nion  by  Brown, 
J.,  In  State  t.  Terry,  173  N.  G.  763,  02  S. 
B.  IM. 

In  State  Foster,  172  N.  G.  960^  90  S.  B. 
78S,  the  printed  record  on  file  in  this  court 
shows  Uiat  the  proposed  juror  had  formed 
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and  eatptawd  Bn  opliil<m  and  stated  that  It 
would  take  erl^snoa  to  ranore  fba  Imprea- 
alon.  Walto,  3^  In  paaalng  vom  the  exo^ 
tlon  to  Ida  reoaptlcni  aa  a  juror,  aays: 

•^he  ehallonge  to  a  juror  becaau  h«  Iwd 
formed  and  expressed  an  opinion  wu  folly  met 
by  the  ruling  of  the  eonr^  •  •  •  he 
was  fair  and  ImpartiiiL  He  stated  that,  not- 
withstanding the  opinion  he  bad  formed,  he 
could  bear  the  case  and  render  a  verdict  ac- 
cording to  the  law  and  the  evidence." 

Three  jurors  on  this  occaslim  used  that  ex- 
pcesslon,  but  were  peremptorily  challenged 
and  did  not  sit. 

When  a  case  la  one  of  Importance  and  has 
attracted  much  notice,  there  are  few  Intelll- 
sent  men  in  the  county  who  have  not  heard 
the  matter  discussed  or  have  not  read  the 
accotmts  In  the  newspapers.  But  when  the 
juror  states  that  this  is  the  source  of  his 
Information,  and  that  notwithstanding  he 
can  as  a  juror  and  after  hearing  the  evi- 
dence and  the  charge  of  the  court  he  can  ren- 
der a  fair  and  impartial  verdict  and  the 
court  finds  that  this  statement  is  true,  and 
the  juror  indifferent,  he  is  properly  acc^ted. 
Otherwise  only  the  most  ignorant,  untnteUl- 
gaat,  and  uninformed  men  in  the  county 
would  be  competent  aa  jurors.  This  would 
require  every  caae  to  be  removed  which  Is 
of  snfflctent  Importance  to  be  mnt^h  talked 
about 

[4]  Exception  12  la  because  Barden  Pierce 
who  Is  indicted  in  another  bill  for  tl^  same 
offense,  ain>eBrhiK  to  be  an  tmwllllng  wlt> 
ness,  the  court  In  tbe  exercise  of  Its  discretion 
permitted  Qie  coansel  for  the  state  to  ask 
him  If  be  had  not  testified  in  the  habeas 
corpus  hearing  in  thla  case,  and  upon  his 
saying  that  he  did  the  court  permitted  him 
to  be  asked  the  question  If  he  had  not  re- 
plied that  Jim  Evans,  John  Stamdl,  and 
Spain  Bailey  were  at  Evans*  Store.,  to  irtddk 
he  replied  that  fas  had.  • 

Thla  was  simply  permission  to  ask  a  lead- 
ing qnestkm  wtaicb  is  entirely  in  the  discre- 
tion of  tbe  court.  The  witnesa  did  not  ob- 
ject that  hia  re^y  would  t^  to  incriminate 
himself,  and  It  wonld  not;  for  his  examina- 
tion in  tbe  habeas  corpus  iwoceedlng  wad 
taken  down,  and  it  was  not  an  Impeaching 
question,  and  seons  to  have  been  asked  for 
the  purpose  of  refreshing  the  witness'  mem- 
ory as  to  bis  testimony  voluntarily  rendered 
at  the  formra  exandnatiim. 

[5]  BxceptlMi  13  was  to  a  question  asked 
on  cross-examination  for  the  priamiera  of 
Walter  Standi  wltb  reference  to  an  Into^ 
view  with  Jim  Kvans,  one  of  tbe  prisoners, 
who  had  set  tip  an  alibi  titot  be  waa  at  home 
eick  In  bed  at  the  time  of  tbe  tragedy,  and 
therefore  could  not  have  been  at  tbe  stllL 
He  was  asked  as  to  some  statemait  made  to 
him  by  Dvans;  the  object  bdng  to  tving  out 
a  statenuBt  by  Evans  to  tite  witneas  on  tbat 
occasion  that  the  doctor  had  been  attending 


him  and  that  Evans  said  he  had  been  con- 
fined to  bis  bed  tor  several  days.  Thla  was 
an  attempt  to  get  out  a  declaration  made 
the  prisoner  in  his  own  interest,  and  be- 
sides was  irrelevant.  It  waa  not  offered  as 
corroboration  of  any  testim<ny  that  prison- 
er had  given  on  the  stand,  nor  does  it  ^ipear 
that  tbe  pbystelan  bad  been  a  witnesa  in 
the  cause.  The  evidence  waa  properly  ex- 
cluded. State  T.  Hlldreth,  81  N.  C.  44(K  61 
Am.  Dec.  360;  State  v.  Howard.  82  N.  C. 
623;  Batilff  v.  Batlifl,  131  N.  a  425,  42. 
S.  B.  887,  63  U  a  A.  963. 

[6]  Exceptions  14  and  15  are  to  questions 
to  the  prisoner  Bales  upon  tbe  stand  under 
the  croea-examinatlon  by  the  state  to  Im- 
peach bis  character.  When  tbe  priaoner 
went  upon  -ftie  stand  aa  a  witness  In  his 
own  behalf,  he  put  hla  diaracter  in  evi- 
dence, and  waa  sul^ect  to  Impeacbmokt  In 
State  T.  Clonlnger,  149  N.  a  572,  63  S.  XL 
154.  the  court  said:  . 

"The  accased,  by  becoming  a  witnesa  in  hla 
own  behaU,  is  liable  to  crosa-ezamlnation  to 
impair  his  credit,  like  any  ttther  witness^  and 
the  cross-examination  is  not  restricted  to  mat- 
ters brought  out  on  the  direct  ezaminatifm.'' 

[7]  Exertion  16:  Harvey  Standi,  wit- 
ness for  prisoners,  bad  denied  on  crosa-ex- 
aminatlon  that  he  had  bad  a  certain  conv^ 
satlon  with  Jarvls  Edgerton.  Harv^  was 
placed  on  notice  that  It  waa  proposed  to  con* 
tradlct  him.  Edgerton  was  permitted  to 
testify  that  Standi  went  to  Um  and  had 
such  oonversatlcm.  This  conversation  maj 
or  may  not  have  beoi  Irrelevant,  as  prison- 
ers cont^d,  but  there  was  nothing  titiat 
tends  to  show  that  it  was  prejudldaL 

[S]  The  exceptions  to  tbe  refusal  of  tbe 
judge  to  give  special  request  cannot  be  sua* 
talned.  They  were  all  substantially  given 
in  the  diarge  so  for  as  they  were  correct, 
and  it  was  not  incumbent  upon  tbe  judge  to 
give  them  In  the  identical  words  of  Oe 
prayer. 

[9]  The  exceptlcm  most  pressed  was  the  al- 
leged failure  to  give  the  prayer  set  out  In  ex- 
ceptlon  22.  This  extended  to  a  page  and  a 
half  of  printed  record  and  contains  some 
statements  or  inferences  of  fact  whldi  It 
would  have  been  Improper  for  the  judge 
to  give  and  therefore  It  was  propra'ly  re- 
fused. 

[10,11]  Besides,  If  tbe  prisoners  could 
have  selected  out  of  this  long  prayM  tbe 
sentence  they  rely  upon,  whidi  Is  as  foUowa: 

"The  laws  of  this  state  impose  npon  yon  the 
duty  to  be  careful  about  accepting  the  testimony 
of  an  accomplice  in  crime,  and  unless  It,  with 
the  other  evidence  Id  the  case,  satisfies  you 
beyond  a  reasonable  doubt  of  the  defendant's 
guilt,  yoa  ifaould  find  the  deftandauta  not  goUlT" 

— the  exception  could  not  be  sustained  for 
two  other  reaaona,  because  tbe  judge  did 
substantially  diarge  it,  when  he  Instructed 
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the  Jury  that,  while  they  should  "carefully 
and  caatiously  scmtiDlze  the  evidence  of  an 
interested  witness,  still,  U  after  doing  so 
the  jury  should  b^eve  each  witness  told  the 
tmtlt  about  the  matter,  they  should  give 
his  testimony  Jost  as  much  weight  as  they 
would  that  of  a  disinterested  witness." 
State  T.  Boynton,  155  N.  C.  464,  71  S.  E.  341, 
and  cases  there  dted,  and  besides  the  Judge 
was  not  required  to  so  charge,  for  "the 
unsupported  testimony  of  an  accomplice,  If  It 
produces  entire  belief  of  the  prisoner's  guilt, 
Is  sufficient  to  warrant  conviction."  State 
T.  Baney,  19  N.  C.  390;  State  v.  Jones,  1T6 
N.  C.  703,  97  S.  E.  32 ;  State  v.  Palmer,  178 
N.  C.  822,  101  S.  E.  506. 

[12]  The  exceptions  to  the  charge  as  given 
are  all  to  his  statement  of  the  contentions  of 
the  prosecution,  and  there  is  nothing  to 
show  that  they  were  incorrect,  and  the  de- 
fendant did  not  at  the  time  ask  any  correc- 
tions therein. 

[13]  Exception  30  is  to  a  single  paragraph 
taken  out  of  the  Judge's  instruction  on  the 
doctrine  of  reasonable  doubt,  bot  the  whole 
Instruction  from  which  this  is  an  excerpt  is 
correct  and  full.  Exertion  81  Is  because 
the  Judge  charged: 

**If  you  find  that  one  of  the  defendants  did 
tibe  shooting  which  killed,  and  tiiat  the  otherg 
or  any  one  ot  them  were  present  aiding  and 
abetting,  thai  those  who  aided  and.  abetted 
would  be  guilty.'* 

[14]  Exception  82  la  because  the.  Judge,  in 
fnll  and  appropriate  language,  laid  down 
the  established  prlndpie  as  applicable  to 
this  case  that.  If  the  killing  with  a  dradly 
weapon,  is  proved  or  admitted,  the  harden 
shifts  to  the  defendant  to  ^ow  matter  in 
mitigation  to  the  satisfBctlon  of  the  Jury. 

Tbe  charge  Is  a  fnll,  fair,  and  careful  pres- 
entation of  the  law  applicable,  and  we  find 
In  bis  ctmduct  of  the  trial  no  error. 
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1.  VENtn:  «!=377  — Eight  to  chakqk  mot 
waived  bt  extension  of  tiue  to  answer. 
In  view  of  Lews  1919,  c.  304,  {  3,  where 
SDmmons  was  returnable  on  October  20,  1919, 
and  defendant  applied  to  the  clerk  for  an  extra 
two  weeks,  from  October  20th,  to  file  answer, 
and  ttie  clerk,  instead  of  complying  with  this 
apedfic  request,  extended  the  time  to  Novem- 
ber 20,  1919,  or  about  17  days  beyond  the 
time  requested,  without  defendant's  luiowledge, 
defendant's  motion  for  removal,  filed  October 
2&th,  was  in  time,  the  complaint  having  been 
filed  on  the  23d;  for  the  clerk  had  no  power 


to  extend  the  time  for  answering  contrary  to 
defendant's  request  without  Us  consent,  and  In 
any  event  defendant's  request  was  a  nullity,  as 
the  law  allowed  Um  all  the  time  asked  for  in 
his  request. 

2.  Vbndb  4=»61,  72— Motion  tob  behoval  to 
bb  dbcqusd  bt  jddob  oiv  tbansfkb  of 

CAUSE. 

Under  Lavs  &  80^  aa  to  filii^  iriead- 
inss.  defendant  must  file  Us  motioD  for  re- 
moval with  tbe  clerk  before  answering,  and, 
after  filing  answer,  the  case  will  then  be  trans- 
ferred to  the  superior  court  for  a  hearing  of 
the  motion  before  the  court  at  term;  tliere'be- 
ing  no  provieitm  in  the  statute  giving  tbe  clerk 
jurisdiction  to  pass  on  a  motion. 

8.  Venue  ^=977— Biqht  to  hove  fob  seuov- 

AL  lost  Br  ANSWEB. 
Under  Laws  1919,  c  304.  as  well  as  prior 
thereto,  defendant,  by  filing  his  answer,  with- 
out first  making  his  motion  to  remove,  loses 
his  right  to  remove,  as  his  motion  fur  that  pur- 
pose is  due  before  answer  is  actually  filed  or 
before  tbe  time  for  filing  it  has  expired. 

4.  Attobnet  and  client  «!=38ti— Riunr  to 
BEMOVAL   HOT  FOBFEITED   BT  UEFENDANTS' 
FAILUKE  TO   DENT  STATEUENT  OF  OPPOSING 
COUNSEL  THAT  EXTENSION   OF  TIME  TO  AN- 
SWER   WAS    OEANTED    ON    DEFENDANTS*  AP- 
PLICATXON. 
That  defendants  did  not  controvert  thn 
statement  made  in  argument  before  the  trial 
court  by  plaintiff's  counsel  that  time  for  an- 
swering had  been  extended  on  defendaute'  ap- 
plication beyond  tbe  statutory  time,  which  ex- 
tension was  claimed  to  have  forfeited  defend- 
ants' right  to  move>  for  removal,  did  not  affect 
defendants'  rights. 

Appeal  from  Superior  Court,  Lee  County; 
Connor,  Judge. 

Action  by  the  Stevens  Lumber  Company 
against  J.  W.  Arnold  and  others,  tradUig  as 
Uoue^  &  Arnold  Bros,  Defendants*  motion 
for  change  of  T«iae  was  denied,  and  they  ap- 
peal. Keveraed. 

The  motion  was  heard  before  the  clerk 
upon  a  case  agreed,  as  follows: 

The  above-entitled  matter  coming  on  to  be 
heard  before  the  clerk  of  tbe  superior  court 
of  Lee  county,  upon  demand  for  change  of 
venue  and  removal  to  Surry  county  for  trial, 
plaintiff  and  defendants  agree  on  the  fa<^  as 
follows: 

That  summons  in  this  action  was  duly  Is- 
sued on  or  about  the  4th  day  of  October.  1919. 
and  duly  served  upon  the  defendants;  that 
the  plaintiff  is  a  corporation  under  the  laws  of 
Virginia,  and  the  defendants  S.  M.  Arnold  end 
W.  8.  Gough  are  residents  of  Surry  county, 
and  J.  W.  Arnold  resident  of  Yadkin  county, 
N.  0. ;  said  summons  was  retnmable  before  the 
clerk  of  the  superior  court  for  Lee  TOunty, 
N.  C,  on  20th  day  of  October,  1019,  pursuant 
to  provisions  of  chapter  304  ol  Public  Lawn 
of  North  CaroHua  1919 ;  that  on  or  about  Octo- 
ber 14,  1919,  the  clerk  of  said  court  received 
from  Henry  H.  Barker,  Bsg.,  attorney  for  de- 
fendants, request  for  extension  of  time  In  which 
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to  21e  answer,  by  letter,  copy  of  whidi  is  here- 
to attached ;  that  the  undersigned  clerk  of  this 
court  broasht  to  the  attention  of  counsel  for 
plaintiff  the  said  request,  and  counsel  for  ploin- 
tifl  consented  and  agreed  that  such  extension 
of  time  be  granted  as  was  desired,  and  stated 
that  an  extension  of  a  few  days  was  demred 
to  file  complaint;  that  orders  were  made  in 
■aid  cause  by  said  derk  granting  such  exten- 
sions as  appear  of  record;  that,  pursuant 
thereto,  complaint  was  duly  filed  October  23, 
1919;  that  thereafter  the  defendants,  on  Octo- 
ber 29,  1919,  made  motion  before  the  clerk  for 
change  of  venue  and  removal  of  said  cause 
to  Surry  county  for  trial;  that  such  motion 
was  fint  made  of  said  date  before  the  judge 
presiding  at  the  October-Movember  term  of 
court  for  Lee  coun^,  and  by  him  declined  for 
want  of  Jurisdiction  In  that  said  cause  was  not 
thai  at  issne  and  before  said  court  at  term. 

Upon  the  foregoing  facts,  the  said  motion  for 
removal  of  this  cause  and  change  of  the  venue 
to  Snn7  coanty,  N.  O.,  for  trial,  is  refused  and 
dedined,  and  mck  removal  denied. 

T.  N.  Campbell, 
CSfiA  Superior  Court,  Lee  Gonnt?. 

The  Judge  denied  the  motion  to  rmove  the 
place  of  trial,  and  settled  the  following  case 
on  8PX>eaI,  which  Is  necessary  to  be  set  forth 
tot  an  understanding  <^  tlie  facts: 

Thia  cause  came  on  for  hearing  upon  appeal 
from  an  order  of  the  derk  denying  the  motion 
of  the  defendants  to  remove  this  cause  from 
Lee  to  Surry  county,  the  motion  was  heard  by 
T.  N.  Campbell,  derk  superior  court  of  Lee 
county,  on  the  29th  day  of  October,  1919,  upon 
a  statement  of  agreed  facts  set  out  in  the  rec- 
ord as  follows:  That  summons  in  this  action 
was  duly  issued  on  or  about  the  4th  day  of 
October,  1919,  and  duly  served  upon  the  de- 
fendants; the  plaintiff  is  a  corporation  unuci 
the  laws  of  Virginia,  and  the  defendants  S.  M. 
Arnold  and  W.  S.  Qough  are  residents  of  Sur- 
ry  county,  and  J.  M,  Arnold  resident  of  Yadkin 
oouuty,  N.  C. ;  said  summons  was  returnable 
before  the  derk  of  the  superior  court  for  Lee 
a>unty,  N.  C,  on  the  20th  day  of  October, 
1919,  pursuant  to  provisions  of  chapter  304  dl 
Public  Laws  of  North  Carolina  of  1919;  that 
on  or  about  October  14,  1919,  the  derk  of  said 
conrt  received  from  Harry  H.  Barker,  Esq., 
attorney  for  the  defendants,  a  request  for  ex- 
tension of  time  in  which  to  file  answer,  by  let- 
ter, a  copy  of  which  is  hereto  attached;  that 
the  undersigned  derk  of  thig  court  brought 
to  the  attention  of  counsel  for  plaintiff  the  said 
request,  and  counsel  for  plaintiff  consented  and 
agreed  that  such  extension  of  time  be  granted 
as  was  desired,  and  stated  that  an  extensitm 
of  a  tew  days  was  desired  to  file  complaint; 
that  orders  were  made  in  said  cause  1^  said 
derk  granting  such  extensions  as  appear  of 
record;  that,  pursuant  thereto,  complaint  was 
duly  filed  October  23,  1919;  that  thereafter 
defendants,  on  October  29,  1919,  made  motion 
before  said  derk  for  change  of  venue  and  re- 
moval of  said  cause  to  Surry  count?  for  trial; 
that  such  motion  was  made  on  said  date  be- 
fore the  Judge  presiding  at  the  October-No- 
Tembw  term  of  Lee  superior  court,  and  by 
him  dedined  want  of  Jurisdiction  in  that 
said  cause  was  not  then  at  issue  and  before 


said  court  at  term.  Tlie  letter  written  by 
Harry  H.  Barker,  attorney  for  defendants,  to 
Hon.  T.  N.  Campbell,  derk  superior  court, 
dated  at  Elkin.  N.  C.  October  14,  1919,  and 
referred  to  In  ihe  statement  of  agreed  facts,  is 
as  follows: 

"Dear  Sir:  In  re  Lumber  Company  v,  Oougb 
ft  Arnold  Bros.  I  noto  under  your  favor  of 
October  18th,  that  complaint  has  not  yet  been 
filed,  and  that  you  will  send  me  a  copy  as  soon 
as  same  is  filed.  Inasmudi  as  the  complaint 
has  not  been  filed  and  we  are  some  distance 
from  you,  and  the  defendants  a  part  of  the 
time  being  absent  from  town,  I  beg  to  make 
application  for  time  to  file  answer  when  com- 
plaint is  filed ;  that  is,  1  would  be  glad  if  yon 
would  give  me  an  ettxB.  two  weeks  fnnn  Mon- 
day, 20th,  to  file  answer.  As  I  understand  the 
new  law,  this  is  discretionary  with  yoo,  and  I 
fed  like  we  are  entitled  to  this  length  of  time 
owing  to  the  fact  that  the  complaint  would  not 
be  filed  until  the  20th  instant,  and  under  thp 
law  we  would  be  given  one  week.  If  you  will 
give  me  this  additional  time  to  file  answer, 
and  send  me  a  copy  of  complaint  when  it  is 
filed,  I  will  oonsider  it  a  favor  and  it  will  be 
greatly  appreciated." 

The  orders  referred  to  in  the  statement  ot 
agreed  facts,  as  appear  in  the  record  herdn, 
are  as  follows: 

In  the  above-entitled  cause,  upon  applica- 
tion of  H.  H.  Barker,  Esq.,  attorney  for  de- 
fendants, it  is  hereby  ordered  that  the  defend- 
ants be  allowed  to  file  answer  to  the  complaint 
herein  at  any  time  on  or  before  the  twentieth 
day  of  November,  A.  D.  1919. 

This  October  20,  1919. 

T.  N.  Campbell. 
.  Clerk  Superior  Court,  Lee  Oount? 

The  original  order,  filed  In  the  record,  and 
signed  by  the  derk,  is  typewritten,  and  the 
dato  on  or  before  which  answer  may  be  filed 
la  "twentieth  day  of  November,  1919.'*  An 
inspection  of  tlie  order  discloses  that  a  line 
has  been  drawn  wiHi  a  pen  throtigh  the  word 
"twentieth"  and  the  word  "third"  Is  written 
over  the  word  "twentieth.*'  A  line  has  also 
been  drawn  with  pen  through  the  word 
"third"  and  the  figures  "20th"  written  before 
the  word  "third"  between  the  lines.  As  the 
order  now  appears  the  figures  "20th'*  are  not 
canceled. 

At  the  hearing  of  the  appeal  from  the  derk 
the  original  order  was  not  exhibited  to  the 
Judge;  the  Judge  did  not  understand  that 
tliere  was  any  controversy  that  the  defend* 
ants  had  be^  allowed  untU  the  20th  of  No- 
vember to  file  answer,  lite  attorneys  having 
failed  to  agree  upon  the  case  on  appeal,  the 
Judge  was  requested  to  settle  same,  pursuant 
to  the  statute.  The  defendants  then  contend- 
ed that  the  order  of  the  clerk  gave  the  leave 
to  file  answer  on  or  before  3d  of  Nov^ber, 
and  did  not  extend  the  time  to  t^e  SOth. 
For  the  purpose  of  determining  the  fact  in 
this  respect,  the  Judge  Inspected  the  ortglnaZ 
order  and  considered  affidavits  and  exhibits 
filed,  and  therefrom  finds  the  following  facts: 

(1)  That  after  mailing  his  letter  dated  Oo. 
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tober  14, 1919,  addressed  to  Hon,  T.  N.  Camp- 
tiell,  derk  superior  court,  hereinbefore  set 
out,  Etany  H.  Barker,  attorney  for  defend- 
ants, received  tbroti^  the  mail  a  paper 
writing,  a  co|^  of  iHiidi  Is  as  fcdiows: 

I  hereby  grant  an  extension  of  two  weeks  from 
the  aoth  day  of  October,  1919,  to  file  answer 
in  case  of  Stevens  Lumber  Companj  t.  Gougb 
A  Arnold  Bros. 

This  16th  day  <tf  October.  1919. 

T.  N.  Camididl,  C^k  Superior  Goart. 

I  have  also  made  note  of  this  extension  on 
my  ioAsL 

(2)  Tbat  ttie  nama  M.  Camxtbdl"  signed 
on  tbe  faregolng  paper  la  not  in  Uia  handwrit- 
ing of  the  clerk  of  the  aopwior  court,  but  is  la 
tbe  handwriting  at  Miss  Fannie  S.  Campbell, 
who  is  the  danghta  ot  clerk  and  Is  midoyed 
«■  a  clerk  In  his  offlce. 

&)  That  thereafter  the  said  Harry  H. 
Baricer  received  a  letter,  copy  of  whldi  la 
as  follows: 

Sanford,  N.  O.,  October  21,  1919. 
Harry  H.  Barker,  Attorney,  Elkins,  N.  C— 
Dear  Sir:  I  am  herewith  inclosing  copy  of 
complaint  in  case  of  Stevens  Ivumber  Oo.  v. 
Gough  &  Anudd  Bros.  Yours  truly,  T.  N. 
Campbell,  Clerk  Snpericr  Court,  1v  S^nnle  S. 
Campbell,  Office  CSerk. 

<4)  On  the  1st  day  of  Norember,  1919.  T. 
N.  C^pbell,  clerk  sux>erlor  ooart,  Lee  Coun- 
tf,  at  his  request,  delivered  to  Harry  H, 
Barker,  attorney  for  d^endants,  two  sheets 
of  paper,  certifying  under  his  hand  that 
same  "are  a  true  and  perfect  copy  of  orders 
made  In  the  case  of  Stevens  Lumber  Co.  v. 
<TOUgh  &  Arnold  Bros." ;  that  two  of  said 
orders  set  out  In  said  certificate  are  as  fol- 
lows: 

In  the  above-entitled  cause,  npcn  application 
of  H.  H.  Barker,  Esq.,  attorney  for  tbe  de- 
fendants, it  is  hereby  ordered  that  the  defend* 
ants  be  allowed  to  file  answer  to  the  complaint 
herein  at  any  time  on  or  before  the  3d  of  No- 
vember, 191^ 

TbiB  October  20^  1918.  [Signed]  T.  K 
<!ampbeU,  dexk  Superior  Courts  Lse  County. 

^  That  the  order  set  ont  In  the  certUcate 
elated  October  10,  1919,  copy  of  which  was 
neeirta  by  H.  H.  Barker,  attorney  for  de- 
taidanta,  was  not  signed  T.  N.  Campbell, 
4dwk  soperiw  courts  nor  by  any  mie  at  his 
special  leanest,  nor  was  same  made  by  lilm ; 
fbat  said  order  was  signed  in  tbe  name  of 
T.  N.  Campbell,  by  Miss  Fannie  S.  Cami^U, 
wbo  is  employed  in  the  oBlQe  of  tlie  clerk  of 
the  soperior  court 

(Q)  Tbat  the  (Hily  order  made  by  T.  N. 
C^ampb^  clwk  saperlor  court  of  Lee  county, 
cqMin  the  appllcatlMi  of  H.  H.  Barker,  attor^ 
ney  for  defendants  is  the  order  dated  October 
aO,  1919;  that  at  the  time  this  order  was 
aignei  by  the  said  clerk  the  word  "twentieth" 
between  llie  words  "the"  and  *^day,»  appeared 


therein;  tbat  Miss  Fannie  3.  Campbell,  after 
the  same  had  been  signed  the  clerk  and 
while  she  was  employed  In  said  office,  at  the 
request  of  H.  H.  Barker,  Esq.,  attorney  for 
defendants,  and  without  the  knowledge  of  the 
derk  of  the  court,  drew  a  line  throuf^  the 
word  "twentieth"  and  wrote  over  the  said 
word  "third";  that  subsequently,  at  the  re- 
quest of  the  cHei^  she  drew  a  Ihie  through 
the  word  "third"  and  wrote  the  figures  "20th" 
as  they  now  ai^>ear  In  said  order ;  that  H.  H. 
Barkw  requested  Miss  Oampbell  to  make  said 
(Aange  In  the  order  because  he  was  of  the 
(pinion  that  there  was  a  clerical  error  there- 
in; that  neither  Mr.  Barker  nor  Miss  Camp- 
bell had  any  unlawful  purpose  In  making  said 
change  In  the  order;  that  both  were  of  the 
opinion  Qiat  they  were  correcting  a  clerical 
error. 

(7)  niat  during  the  argument  of  counsel  on 
tbe  appeal  of  defendants,  whicdi  was  heard  on 
October  29,  1919.  in  the  courthouse  at  San- 
ford, N.  C,  the  statement  was  made  and  not 
controverted  that  defendants  had  upon  re- 
quest of  their  attorn^  bem  granted  an  ex- 
tension of  time  to  file  answer  to  November 
20, 1919. 

TJpoa  the  foregoing  facts  the  court  is  of 
the  <H>lnIon  and  so  holds  Uut: 

(1)  That  the  order  dated  October  16^  1919, 
granting  an  extension  of  two  weeks  fnmi  Oc- 
tober  20,  1919,  within  whldi  to  lUe  anaww 
is  not  a  'raUd  order. 

(2)  Thut  Ihe  order  dated  October  20, 1919, 
is  &e  cmly  order  made  1^  the  derk  upon 
apidteation  of  defendant's  att(»ney  for  an 
extension  of  time  within  which  to  ffle  answw, 
and  tlwt,  pursuant  thereto,  the  defendants 
had  until  November  20,  1919,  to  file  answer. 

From  the  Judgment  of  tbe  court  denying 
the  motion,  the  defendants  appealed,  and  as- 
signed error  as  to  certain  findings  of  facts 
and  to  the  judgment,  which  will  be  mentioned 
later. 

H.  H.  Barker,  of  Elklna,  and  Holton  & 
Bolton,  of  WlDstoo-Salem,  for  appellants. 

Williams  A  WiUlams,  o£  Sanford,  for  ap- 
pelleob 

WALKER,  J.  (after  stating  the  facts  as 
above).  II]  If  we  give  to  the  fhcta  of  this 
case  tbsSr  proper  meaning,  and  consider  care- 
fully tbe  doeumaitary  proof  vMxSx  Is  made 
a  part  of  the  case,  the  legal  merits  will  the 
mwe  easily  be  seen.  It  appears  that  the 
summons  had  been  issued  and  served  re- 
turnable October  20;  1919,  and  that  defend- 
ant's counstf  wrote  to  the  iHetk  of  Lee  county 
for  "an  extra  two  weeks  from  Monday,  20th, 
to  file  answer."  l%ls  is  tbe  literal  form  of 
the  request  tor  time.  Tbeie  was  no  general 
request  for  an  «ctensiott  ot  the  time,  but  a 
^dal  request,  in  order  to  be  «i  the  safe 
sid^  that  he  have  two  weeks  firom  the  re- 
turn day  of  the  summons  to  file  the  answer. 
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which  wotild  be  until  November  8, 1B19.  The 
olerk,  Instead  of  complying  with  this  spedflc 
request,  extended  the  time  to  November  20, 
10:1^,  or  about  aeventeen  days  b^ond  the 
time  requested.  The  letter  shows  that  this 
was  Qie  request  as  the  attorney  states  fur- 
ther on,  that,  under  the  new  law  (Acts  ldl9, 
c  301),  he  had  only  one  week  from  the  filing 
of  the  comi^alnt  on  the  aoth,  and  that  he 
needed  two  weeks  tnm  that  date^  or  until 
Novembn  3d,  and  in  addition  pl^tlntilTa 
counsel  only  agreed  to  "such  extension  of 
time  as  was  desired,"  which  was  two  weeks 
from  October  20th,  or.  If  two  from  the  time 
of  actually  filing  the  complaint,  wlil<di  was 
October  23d,  It  would  be  not  latsc  than  No- 
Temb«>  Ttfa.  The  defendants  had,  under  Acts 
1919,  c  304, 1  8,  twenty  days  after  tlie  return 
day  of  the  summons,  or  twenty  days  after  the 
filing  of  the  comidatut,  If  platntifra  time  for 
filing  the  same  was  extended. 

It  cannot  be  that,  where  the  clerk  ^d  de- 
fendant's counsel  resided  In  different  places, 
widely  Berated,  It  was  competent  tot  the 
clerk  to  extend  the  time*  beycmd  the  date  re- 
quested by  the  former,  without  bis  consent, 
or  even  his  knowledge,  and  beyond  the  time 
assented  to  by  the  plalnttlTs  counsel,  because 
he  granted  only  the  time  requested,  or  "de- 
sired," to  use  his  language.  The  clerk.  It 
may  be  conceded,  has  the  power  under  the 
new  act  to  extend  the  time  for  filing  an 
answer,  but  he  cannot  do  so  of  his  own 
motion  and  contrary  to  a  request  for  a  stated 
time,  BO  as  to  deprive  the  defendant  of  his 
right  of  removal,  at  least  without  his  con- 
sent The  defendant's  counsel,  not  having 
read  the  last  statute  In  regard  to  procedure 
and  pleadings,  was  not  «itlrely  sure  as  to 
the  time  for  answering  allowed  him.  He  did 
not  need  any  order  for  an  extension  of  time 
.  to  file  his  answer,  as  the  two  weeks  request- 
ed by  him  were  well  within  the  statutory 
time,  as  the  regular  time  would  have  expired 
about  the  4th  of  November.  The  defendant 
did  not  need  any  extension,  nor  did  he  ask 
for  one,  in  a  technical  saise,  as  he  already 
had  the  time  wbl<^  is  mentioned  in  his  letter 
under  the  statute.  Compliance  with  his  re- 
quest wonld  be  giving  him  only  the  time 
which  he  already  had  by  law. 

[2,  3]  The  motion  for  the  rranoval  was  filed 
on  October  29th,  In  the  office  of  the  clerk, 
and  before  the  derk;  the  complaint  having 
been  filed  on  the  23d.  Tbe  defendant  was 
themfore  within  his  1^1  right  when  he 
filed  his  motion  regardless  of  any  action  of 
the  derk  as  to  the  time,  ^e  statute  says 
fliat  he  shall  file  his  motlw  before  the  time 
for  answering  eocplrea,  and  this  he  did.  Attet 
filing  his  motion  with  Che  clerk,  he  ooald 
then  answOT,  and  the  case  would  then  be 
transferred  to  tbe  superior  court,  as  was 
6(me,  tor  a  hearing  of  ^e  motlim  before  the 
court  at  tenn.  Mo  other  procedure  can  be 
adopted  since  the  act  of  1910,  as  there  is  no 


provision  In  that  strata  giving  tb»  derk 
power  (w  jurisdiction  to  pass  upon  a  motion, 
and  this  must  necessarily  be  done,  as  beftne 
and  even  as  now  provided  In  the  law,  1^  the 
Judge  at  term ;  otherwise  by  filing  his  anawu', 
so  that  the  Issne  may  be  raised  and  Uie  case 
transferred,  without  first  making  his  motion 
to  remove,  the  defendant,  by  the  very  terms 
of  the  statute  would  lose  his  rl^t  to  remove, 
as  his  motion  for  that  purpose  is  due  before 
the  answer  is  actually  filed,  or  before  the  time 
for  filing  it  has  axplred. 

Aa  to  the  order  of  extraslcn  made  hs  tte 
derk,  we  are  d  the  oplnlcn  that  the  indge 
should  either  have  disregarded  It  altogedier. 
as  b^ng  a  work  of  superero^tlon  on  the 
part  ot  the  defendants  and  tbe  derk,  a  mere 
nullity,  or  he  should  havs  himadf  directed 
the  order  to  be  amended  so  u  to  ccKoply  wittt 
the  request  made  by  tbe  d^endanta*  counsel 
In  letter.  We  do  not  understand  why  the 
time  was  extoided  to  Novnnber  20, 1919,  un- 
less by  misnndwstondlng  or  mistake  the 
clerk  as  to  the  motion  and  exact  scope  of  tbe 
request,  but  his  action,  under  the  drcum- 
stances,  ts  not  to  be  takm  as  binding  upon 
the  defendants,  nor  Imputed  to  them  as  a 
waiver  of  their  right  Such  a  view  of  it 
would  be  entirety  Inadmissible  and  would  be 
very  unjust  to  them.  They  have  been  diligent 
in  filing  their  motion  for  a  removal,  and,  in 
the  further  prosecution  of  the  case,  they 
have  acted  promptly  and  within  the  time  al- 
lotted to  them  by  law,  and  there  Is  no  valid 
or  sufficient  reason  for  any  loss  of  their  rl^t 
to  change  the  Venue  of  this  action. 

[4]  It  Is  said  In  the  case  not  to  have  been 
controverted  during  the  argument  that  the 
defendants,  upon  tbe  request  of  their  attor- 
neys, bad  been  granted  an  extension  of  time 
until  November  20,  1919,  to  file  their  answer, 
and  further  that  the  order  of  October  20, 
1019,  extffliding  the  time  to  file  the  answer 
Is  the  only  one  made  on  the  application  of  tbe 
defendants*  counsel.  This  may  all  be  true: 
First  because  the  extension  to  November  20th 
was  granted  "on  the  application  of  defend- 
ante'  counsel*"  but  not  In  response  thereto,  as 
It  did  not  ask  for  such  an  extension,  and  in 
that  sense  only  was  the  extension  granted 
on  his  aK>licatIon ;  and,  second,  for  the  same 
reason  was  the  order  of  extension  the  only 
one  made  on  his  api^cation.  Besides,  a  party 
is  not  bound  to  controvert  everything  said 
on  an  argument  on  pain  of  losing  his  rl^ta. 

nie  tact  trains,  and  clearly  and  palpablj 
appears,  that  the  derk's  order  was  made  on 
a  mlsamwehefislon  of  the  true  nature  <tf  ttie 
request  as  contained  In  the  letter.  Hm  ctm- 
doslon  follows,  and  as  we  think  logically, 
that  the  ruling  of  tbe  court  denying  the  re- 
moval was  baaed  upon  something  done  em>- 
neoualy  by  the  clerk,  and  cannot  be  anppogted 
by  anyOilng  authorised  or  done  by  fba  de- 
fendante  whidi  waives  or  forMts  th^  right 
to  remove  the  casft  Any  oQiw  dedalcMi,  it 
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seems  to  Vb^  voold  vit^te  tbe  tgfttlt,  it  not 
the  lett»,  ef  the  statute.  Ibe  cue  therefore 
does  not  fall  within  those  cited  by  the  plaln- 
tUt  where  an  unequivocal  request  for  an  ex- 
tension of  ttane  was  made  and  granted,  and 
where  too^  In  moat.  If  not  all,  of  tbe  eases 
the  request  for  removal  was  filed  after  the 
statotory  period  bad  elapsed.  Here  it  waa 
filed  within  the  time  and  only  a  few  days 
after  October  20,  1919^  when  the  cconplaint 
was  filed— that  Is,  on  October  29,  1919.  We 
repeat  that  the  Judge  dioold  have  ocHxected 
the  record  by  having  the  order  amaided  so 
as  to  express  what  was  actually  done  and 
settii^  right  a  mere  clerical  error. 

Tbe  words  of  Justice  Davis  in  Shaver  v, 
Huntley,  107  N.  0.  S23,  at  page  628,  12  S.  B. 
316,  at  page  817,  are  peculiarly  ai^n^rlate 
here,  as  he  was  treating  at  a  similar  ques- 
tion. He  said: 

"If  this  be  not  «o,  the  defendants  have  lost 
&  right  without  any  fault  or  neglect  ot  their 
own,  and  which  they  could  not  have  prevented 
by  any  reoscmable  diligence  or  foresight." 

These  defendants  could  not  suppose  that 
the  clerk,  of  his  own  motion,  would  give  an 
order  for  which  they  had  not  asked.  Their 
counsel  recognized  the  mistake  as  soon  as  it 
came  to  their  knowledge.  The  right  of  re> 
moval  or  change  of  place  of  trial  under  our 
statute  Is  said  to  be  of  the  same  nature  as 
that  under  the  federal  law,  or  analogous  to 
It,  and  that  law  Is  truly  and  accurately  con- 
Btrued  In  Bank  t.  Kea&ff  (a  a)  62  Fed.  897. 
aa  fMlows: 

"A  petition  for  removal  filed  after  the  statu- 
tory period  •  *  •  has  expired  comes  too 
late,  even  though  filed  within  the  time  allowed 
for  answering  by  order  of  court,  where  such 
order  is  based  on  the  stipulation'*  of  the  par- 
ties. 

See,  also,  Wilcox  v.  Insurance  Oo.  (O.  C.) 
60  Fed.  929 ;  Schlpper  v.  Cordage  Oo.  (O.  C.) 
72  Fed.  808;  Fox  v.  Eailroaa  Co.  (0.  O) 
80  Fed.  9^ ;  Williams  v.  Telephone  Co.,  116 
N.  O.  5tSS,  21  S.  B.  298 ;  Howard  v.  Kailrond 
Co.,  122  N.  a  944,  20  S.  B.  778,  where  many 
similar  cases  are  dted;  Riley  v.  Pelletler, 
134  N.  O.  318,  46  S.  B.  734 ;  Garrett  T.  Bear. 
144  N.  a  25,  66  &  B.  479;  McArthur  v. 
Urifiltb,  147  N.  C.  546.  61  S.  B.  519. 

In  all  these  cases,  where  the  right  of  re- 
moval has  been  denied  because  the  motion 
came  too  late,  that  Is,  after  the  time  for  an- 
swering nnder  the  law,  and  not  under  any 
special  extension,  bad  expired,  we  believe, 
so  Car  as  we  have  been  able  to  discover,  that 
Oie  niotl(m  for  the  r«noval  was  made  during 
the  extended  tlme^  after  the  statutory  time 
had  ran  Its  course;  while  here  then  was  no 
extension  requested  by  the  defmdants  beyond 
die  atatntory  limit,  and  the  motion  was 
actnally  made  in  tlm»— that  Is,  bef<we  tbo 
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answer  had  bean  filed  or  Ow  tfane  for  an- 
swering had  elapsed. 

TbB  defOD^ant  has  acted  promptly  within 
the  meaning  of  the  statute^  and  has  done 
n<rt3ilng  to  prajndlce  bis  right  to  remove. 

Beversed. 


a79  N.  c.  n7> 
ZCCSBB  ct  al  T.  OBITIMGBB  et  aL 
(No.  177.> 

(Supreme  Court      North  Carolina.  March  S, 

isaoL) 

1.  Ventts  4=s>40— Acnozr  bt  nonsEsiDsnT 

HUST  BS  BSOUOBT  IB  OOTTBTT  WHEU  DB- 

PENDAHT  BEBimCS. 
Where  plaintUf  was  a  nonresident,  he  should 
have  commenced  the  action  in  the  county  where 
defendant  resided,  and,  not  having  dime  so,  the 
action  was  subject  to  the  power  of  court  to 
remove  it  to  the  proper  county  upon  motion 
made  in  apt  time,  under  Clark's  Code.  S  1^ 

2.  Vbnub  «=»61— MonoN  fob  chanob  to  be 

■TLBD  WITH  OIXKK  BEFOES  ANSWEB. 

Since  moti<ni  to  remove  to  another  county 
cannot  be  made  after  answer  filed,  and  since 
Laws  1919,  c  804,  makes  the  pleadings  to  be 
filed  before  the  (derk,  defendant  desiring  to 
remove  tiie  cause  can  preserve  his  riKhts  by 
filing  first  his  motion  and  then  hU  answer  with 
the  clerk,  who  can  transmit  all  papers,  hidud- 
ing  the  motion,  to  the  aupMlor  court,  where- , 
upon  the  judge  can  pass  upon  the  motion. 

S.  Tende  4s»60— Iuhatebiai.  whetheb  ho- 
TXOR  FOB  CaABaB  OF  TBZnnt  OAHB  bbfobb 
JUDOB  BT  APPBAI.  OB  TBANSFBB  FBOH  THE 
OT'BBlti 

Where  derk  granted  order  of  removal,  and 
plaintiff  appealed  to  the  judge,  who  heard  the 
same  at  the  regular  term  of  the  superior  court, 
and  ordered  the  cause  to  be  removed,  it  was 
immaterial  how  tbe  cause  got  before  the  judge, 
whether  by  appeal  or  by  a  transfer;  it  being 
sufiicient  tiiat  it  was  rightfully  there,  and  that 
the  judge  had  jurisdiction  to  pass  upon  tbe 
motion. 

Appeal  from  Superior  Court.  Pitt  County : 
Cramor,  Judge, 

Action  by  M.  Zncker  and  another,  trading 
as  M.  &  S.  Zncker,  against  Jonas  Oettinger 
and  another,  trading  as  J.  &  D.  Oettinger. 
From  an  order  granting  defendants'  motion 
for  ranoval  to  defendants*  county,  plaintiffs 
appeaL  Affirmed. 

S.  J.  Brerett,  of  Oreenvllle,  tor  appellants. 

BROWN,  J.  This  Is  an  action  toougbt 
against  tbe  defendants  to  recover  tiie  balance 
due  on  account  of  goods  sold  and  delivered. 

Tbe  idalntUFs  are  residents  of  tiie  dty  of 
New  York,  and  the  defendants  are  residents 
at  tbe  county  of  WUson.   Somnums  was 
sued  by  Ihe  Aetk  of  the  superior  court  of 
Pitt  connty  under  diapter  304.  Acts  ot  1919. 

The  plaintiffs  filed  tiheir  verified  complaint 
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and  the  defendants,  before  flUng  answer  and 
before  retain  time,  appeared  before  the  clerk 
and  demanded  xemona  of  tbe  same  to  the 
connty  oC  the  defendants.  Thereimon  the 
clerk  made  an  ordjer  transferring  the  same 
to  the  superior  court  of  Wilson  county. 
Whereiqion  the  xdalntUFs  ^c^ted,  and  deric 
tranaferred  Oie  canse  to  the  superior  court 
docket,  and  at  term  time  bis  honor  affirm- 
ed and  at^roved  the  order  of  the  cleric  re* 
moving  the  same. 

[1,2]  The  plaintiffs,  being  ntmresldenta, 
should  have  conmiaiced  the  action  in  the 
oounty  of  Wilson,  vrhere  the  d^wdants  re- 
sided. In  such  cases  the  nonresident  plain- 
tiff is  not  permitted  to  select  any  county  In 
the  state  within  which  to  bring  his  action. 
If  be  brings  It  In  the  wrong  county,  it  is  sub- 
ject to  the  power  of  court  to  remtove  the  same 
to  tbe  proper  county  upon  motion  made  In 
apt  time.  Clark's  Code,  {  192;  Stevens  Lum- 
ber Co.  V.  Arnold,  102  S.  E.  400,  at  this  t^m. 
Prior  to  the  act  of  1919  tbe  mottcm  as  a  ma.tr 
ter  of  course  was  made  In  the  superior  court, 
and  could  not  be  made  before  tbe  clerk. 
Since  that  statute  makes  the  summons  and 
the  pleadings  to  be  filed  before  the  clerk,  It 
necessarily  follows  that  the  motion  for  a 
change  of  venue  should  be  lodged  with  the 
clerk  because  su<^  motion  to  remove  an  ac- 
tion to  another  county  cannot  be  made  after 
'  answer  filed.  Board  of  Education  v.  State 
Board,  106  N.  C.  83, 10  S.  B.  1002.  The  party 
desiring  to  move  the  cause  can  preserve  his 
rights  by  filing  his  motion  with  the  clerk  be- 
fore filing  his  answer.  Such  party  can  then 
file  his  answer.  Tbe  clerk  can  transmit  all 
the  papers,  including  the  motion,  to  the  su- 
perior court;  whereupon  the  Judge  can  pass 
upon  the  motion  for  a  change  of  v^ue. 

[3]  In  this  case  the  derk  granted  the  order 
of  removal,  and  the  plaintiffs  appealed  to  the 
Judge,  who  heard  the  same  at  the  January 
regular  term  of  the  superior  court  of  the 
county  of  Pitt.  His  honor  Judge  Connor  or^ 
dwed  the  cause  to  be  removed.  It  Is  Imma- 
terial how  tbe  cause  got  before  the  Judge  in 
term  time,  whether  by  appeal  or  by  a  trans- 
fer. It  Is  sufficient  that  it  was  rightfully 
thrae,  and  the  Judge  had  Jurisdiction  to  pass 
upon  the  motion. 

(179  N.  C.  Ml) 

ELKS  r.  BOARD  OF  OO&TRS  OF  PITT 
COUNTY.  (No.  ISL) 

(Sivreme  Court  of  North  Carolina.  Hardi  8* 

1920.) 

1.  BiaNEITT     DOUAIN  «»282(5)— WrTKXSfflB 

^»a68(7)— Oaoss-BZAifXNATiON  or  wiimss 

HXLD  FBOPIB;  ZBaEUVAHT  AITBWKB  OT  WHS 

mas  HBLD  nor  PBUnnicuL. 
Where  plaintiff,  whose  land  had  been  taken 
for  the  conBtructlon  of  a  eoanty  road,  intro- 


duccd  as  witness  to  value  sn  adjoining  land- 
owner, cross-examination  of  tiie  adjoining  land- 
owner as  to  whether  he  had  claimed  damages 
because  tbe  road  went  through  his  premises  was 
competent,  and  plaintifF  cannot  complain  that 
tbo  landowner  answered  he  would  have,  bad^  it 
been  of  any  use;  tbe  answer,  at  most;  being 
irrelevant. 

2.  EiaNENT  DOUAIN  «=9255— ADUISSION  OV 
IRBESPOnSIVB  EVIDEHCB  HABMUBS  WHKBB 
THBBE  WAS  NO  MOTION  TO  8TBIKB. 

In  proceeding  to  assen  damages  for  land 
taken  for  public  road,  when  a  witness,  in  re- 
sponse to  a  question  as  to  the  value  of  the  land, 
stated  that  be  did  not  consider  it  of  mnch  value, 

unless  tbe  landowner  could  obtain  more,  sncb 
answer,  which  was  irresponsive,  does  not  war- 
rant reversal,  where  there  was  no  moticm  to 
strike. 

8.  BUNRNT  DOKAIN  «=9l02--NO  DAXAaiS  FOB 

i.ocation   or  public  boao  awat  tboh 

landownkb's  bbsidencb. 
In  a  proceeding  by  a  landowner  for  damages 
for  the  taking  of  land  for  a  public  road,  where 
it  appeared  that  the  new  road  as  located  was 
not  adjacent  to  the  landowner's  residence,  but 
that  old  road  was  left,  and,  unless  obstructed, 
the  landowner  might  nse  the  sam^  no  damages 
can  be  awarded  because  the  new  road  was  not 
BO  conveniait  to  the  landowner's  residence  as 
the  old. 

4.  Buinbnt  noHAin  «=»186— InnsoonoN  ab 

TO  HXASUBB  OB*  nAHAQBS  HEU)  NOT  UIFBOF- 
EB  IN  VIEW  or  STATUTE. 

la  proceeding  by  landowner  for  compensa- 
tion for  taking  of  lands  for  road,  held  that,  in 
view  of  Lews  1905,  &  714,  f  8,  providing  that 
in  assessing  damages  the  jury  sbail  take  into 
conadderation  benefits  to  the  owner,  and,  if 
such  benefits  shall  be  considered  equal  to  or 
greater  than  the  damages,  the  jury  shall  so  de- 
clare, etc,  landowner  cannot  complain  of  in- 
struction that  his  measure  of  damgaes  was  the 
difference  between  the  value  of  the  land  before 
and  its  value  immediately  after  the  taking. 

5.  EUNERT  OOHAXN  ^262^— PAXTT  MOT 
ANBAUNO  HAB  NO  BIGHT  TO  AUSW  EBBOB. 

Where  the  commis8l<meTs  of  a  county  did 
not  appeal  from  an  award  in  favor  of  a  land- 
owner,  whose  propert?  was  taken  for  a  road, 
they  cannot  complain  that  an  instruction  re- 
stricted them  to  the  offset  of  special  benefits. 

0.  Eminent  dokain  *=>145(4)— Speciai,  bbn- 

BTZTB  HAT  BE  OKTBET  AjOUNST  A  UNDOWHBB 
WHOSE  PBOPIBTT  WAB  TAXES  MB  FUBUO 
BOAO. 

Where  special  benefits  resulted  from  tiM 
opening  of  a  public  road,  such  benefits  may  t>e 
offset  in  a  proceeding  by  the  landowner  for  com- 
pensation for  the  taking  of  land  for  the  road. 

7.  Eminent  ookain  «»71— GouFENaanoN  is 

ACCOEDEn  BT  STBIKINO  A  BALANCE  BETWlBlf 

dauaoeb  and  BBNEETTB. 
While  landowner  whose  propertj  is  taken 
for  puUic  road  .has  a  constitutional  ri^ht  to 
compensation,  yet,  wben  the  balance  is  struck 
between  the  damages  and  benefits  conferred  mm 
SQthorised  by  Laws  1906,  c.  714,  f  8,  he  has  re- 
ceived all  to  which  he  is  entitled  under  the  Oon- 
■titntloa. 
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S.  BKnnnr  dokaxh  •s»140— Snoiu  bbhe- 

riTS  ONI,T  WILL  BE  DliDTTOTED  IK  ABHEETCB 

OF  STATUIS. 
While  legislature,  in  provldins  for  the  as- 
seBsment  of  dama^  In  eminent  domain  eases, 
may  authorize  the  deduction  of  general  as  well 
B8  special  benefits,  yet,  unless  the  statute  bo 
provides,  only  special  benefits  will  be  deducted. 

Appeal  ttcm  Superior  Court,  Pitt  County ; 
Kbit.  Jodgew 

Proceeding  by  W.  SSks,  under  Laws 
1906,  c.  T14,  {  8,  asking  that  Jury  be  appoint- 
ed to  assesB  damages  caused  to  Ub  land  by 
the  county  oi  Pitt  in  taking  a  portion  for 
the  coistruction  ot  a  road.  Jury  was  ap- 
pointed, and  without  waiting  for  oournds- 
sionera  to  take  acOon  on  its  award,  idaln- 
tlff  appealed  to  the  suEperliur  court,  and  from 
award  there  In  his  favor  tm  1226,  plaintifl 
again  appeals.  Affirmed. 

This  was  a  proceeding  by  plaintiff  under 
section  8,  c.  T14,  Laws  19(»,  acting  that  a 
Jury  be  appointed  to  assess  damages  caused 
to  bis  land  by  the  comity  taking  seven-tenths 
of  an  acre  of  land  In  the  construction  of  a 
public  road.  The  Jury  was  duly  appointed 
and  made  Its  report  allowing  defendant  $175 
damages.  Without  waiting  for  the  commla- 
sioners  to  take  action,  the  plaintiff  aiq>ealed 
to  the  superior  court  At  the  trial  in  that 
court  the  Jury  awarded  the  plaintiff  $225 
damages,  and  he  at^)ealed  to  tills  court. 

Julius  Brown,  of  Oreenvllle,  for  appellant. 

Skinner  &  Whedbee,  of  GreenylUe,  for  ap- 
pdle& 

CliARE,  a  J.  [1]  The  witness  Tyson  had 
testified  as  to  the  damages  to  the  plaintiff's 
land,  and  on  croes-examlnatitm  he  was  ask- 
ed If  he  had  claimed  any  damage  for  the 
road  going  through  the  witness'  laud,  to 
which  he  answered:  "I  would  hare  done  so 
if  I  bad  thought  It  would  hare  been  of  any 
use."  The  witness  owned  adjoining  land, 
and  the  question  was  competent  as  tending 
to  shake  his  testimony  as  to  the  damage  (lie 
plaintiff  had  sustained.  We  cannot  see  that 
the  plain  tiff  sustained  any  harm  from  the 
answer,  whldi,  at  moat,  was  n^erely  Irr^ 
vmnt. 

[2]  Another  witness  was  asked  on  cross- 
examination,  "What  value  is  the  little  piece 
of  land?"  to  which  he  rejdled,  "I  do  not  con- 
sider that  little  piece  of  much  ralue  to  my 
fiather  unless  he  could  get  m<ae."  While 
the  answer  may  not  have  been  yery  respon- 
slve^  there  was  no  motion  to  strike  It  out, 
and  it  doffl  not  appear  that  any  harm  ac- 
cmed  that  would  Justify  a  new  trial. 

[S]  ftzoeptlon  3:  The  court  duuged  the 
Jury: 

"If  you  find  the  plaintiff  Is  damaged,  yon 
will  joot  take  into  consider&tioD  the  fact  tiiat 
his  luMue  is  (rif  the  road  becanse  the  action  was 
sot  brought  Igr  resson  of  his  house  b^ng  cut  off 


of  the  road,  but  by  reascm  of  the  highway  com- 

miasiouors  takioff  this  portion  of  the  land 
through  which  the  road  passes." 

The  plaintiff's  evidence  discloses  that  his 
house  was  not  upon  lot  No.  4  or  lot  No.  1, 
but  was  on  an  entirely  different  tract  of  land 
situated  on  the  north  side  of  the  old  county 
road  as  shown  on  the  map.  The  plaintiff 
still  has  the  old  county  road  to  use  as  be  did 
previously  to  laying  out  this  road,  except 
that  he  himself  has  built  a  tobacco  bam 
across  It,  as  shown  on  the  map,  and  in  that 
respect  he  can  recover  no  damage  by  reason 
of  laying  out  the  new  road.  If  he  could, 
then  any  other  person  living  four  or  five 
miles  or  further  from  the  new  road  could 
contmd  that  they  were  entitled  to  damages 
because  the  new  road  was  not  constructed 
by  their  home.  The  county  ccHnmlsdoners 
simply  did  not  see  fit  to  build  a  new  road 
along  the  Une  of  the  old  road  by  the  plain- 
tiff's residence,  but  the  plaintiff  still  has  that 
old  road  so  far  as  he  sees  fit  to  use  It 

[4,  t}  The  fourth  exception  is  that  the 
coiurt  directed  the  Jury  to  allow  the  plaintiff 
"what  would  be  a  fair  compensation  for  his 
land  taking  Into  consideration  the  value  of 
his  land  Immediately  before  and  the  value 
of  his  land  immediately  after,  and  the  dif- 
ference in  value,  would  be  the  damages  he 
has  sustained  by  reason  of  the  road  running 
through  his  land."  Section  8,  c.  714,  Laws 
1905,  under  whldi  this  proceeding  was  be- 
gun, provides: 

"Said  Jury,  being  duly  sworn,  in  ctmsidering 
the  question  of  damages  shall  also  take  into 
consideration  the  benefits  to  the  owner  of  said 
land,  and  If  such  benefits  shall  be  considered 
equal  to  or  greater  than  the  damages  snstalned, 
then  the  Jury  shall  so  dedare  and  report  in 
writing  its  findings  to  ths  Board  of  Coun^ 
OonunlBsioners  for  revlsioB  or  conflrmatimi." 

In  Lanier  v.  Oreenvllle,  174  N.  O.  817,  «f 
S.  SL  868,  the  court  said: 

"We  have  adhered  to  the  rule  •  *  *  that 
in  the  assessment  of  damages  for  land  taken  for 
public  improvement  the  measure  of  damages  is 
the  difference  in  valae  before  and  after  the 
taking.  *  *  *  We  are  less  inclined  to 
change  the  rule  since  it  was  held  in  Miller  v. 
Aeheville,  112  N.  O.  768  [le  S.  E.  762],  that  it 
was  within  the  power  of  the  Oeneral  Assembly 
to  provide  by  statute  that  damages  should  be 
reduced  'not  merely  by  benefits  q>eda]  to  the 
plaintiff;  but  by  all  the  benefits  accruing  to  him, 
either  spedal  or  in  common  with  others.* " 

In  Miller  v.  Ashevllle  the  court  held  con- 
stitutional an  act  providing  that  all  boie- 
flts  should  be  considered  In  reducing  dam- 
ages, liotwithstanding  the  fact  that  the  prop- 
erty had  been  taken  by  the  dty  prior  to  the 
enactment  of  the  statute,  and  notwithstand- 
ing that  proceedings  for  the  assessment  of 
damages  had  been  instituted  before  this  stat- 
ute was  passed. 
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The  conosel  for  the  commlMtoaen  contend 
tbat  under  Hie  language  of  tlds  statute  the 
county  wan  entitled  to  have  act  off  against 
the  damages  assessed  not  only  the  special 
benefits  to  the  owner  of  the  land,  but  the 
benefits  wMdi  actually  enhanced  the  market 
value  of  the  m^perty,  although  they  are  com- 
mon to  other  property  In  the  vldnlty.  We 
cannot  consider  this  cuitentionT  for  the  de- 
fendants are  not  aweallng,  and  the  i^tai- 
tur  cannot  complain  that  the  benefits  set 
off  were  restricted  to  the  epedal  benents  as 
laid  down  In  Lanier  t.  Greenville,  supra. 

[6]  Exception  5  is  that  the  court  charged 
the  Jury: 

"The  defendants  contend  that  they  offered 
evidence  that  the  iriaintiS  has  not  been  damaged 
as  much  ae  (600,  and  that  yon  ahoold  find  that 
the  Bpecial  benefita  have  accmed  to  bim  in  that 
thia  special  -piece  of  property  is  more  valuable 
now  than  before  the  road  was  built;  the  de- 
fendant contends  tbat  it  is  a  nice  wide  public 
road  and  puts  his  land  in  contact  with  the  pub- 
lic, for  the  people  who  want  to  get  to  the  coun- 
ty seat,  and  that  this  ought  to  be  taken  into 
cmsidcration,  and  the  court  ehai^  yon  that, 
if  you  find  that  a  special  benefit -baa  accrued 
to  this  land  by  reason  of  this  road  being  put 
there,  then  you  might  consider  that  In  deter- 
mining what  damages  he  has  sustained,  if  you 
find  any  special  benefits  have  accrued  to  this 
land." 

BSrceptlon  6  is  to  a  charge  of  like  nature. 
As  already  stated,  these  charges  are  In  ac- 
cordance with  the  general  rule  which  has 
obtained  in  this  state  in  the  absence  of  leg- 
islation restricting  or  enlarging  the  nature 
of  the  benefits  to  be  deducted,  and  the  plain- 
tiff cannot  complain. 

Exception  7  Is  to  a  like  lAarge  by  the 
court: 

"As  I  said  a  moment  ago,  if  yoa  find  any  spe- 
cial benefit  has  accrued  to  the  plaintiflf  by  rea- 
son of  the  building  of  the  road  through  his 
proper^,  you  can  consider  it  in  determining 
the  amount  of  damages  you  may  arrive  at,  but 
if  no  special  bei.  fit  has  accrued  to  him,  and  if 
the  benefit  he  gets  is  common  to  adjacent  land- 
owners, then  yoo  wUI  not  consider  that." 

This  diarge  was  correct  under  the  gawral 
ml& 

The  last  exception,  except  those  purdy  for- 
mal, is  to  the  following  diarge: 

'*The  Jury  will  not  take  Into  consideration  the 
fact  tliat  tiie  plaintiff's  house  was  left  off  the 
road  and  Is  not  now  cm  the  road.  This  proceed- 
ing is  to  procure  damages  for  and  on  account 
of  the  taking  of  the  land,  part  of  those  two  lots 
which  were  necessary  to  buQd  this  road,  and 
the  fact  that  this  honse  and  home  is  left  off 
tbe  public  road  yon  will  not  take  into  consid- 
eration at  all,  but  only  tak«  into  consideration 
tbe  damage  by  reason  of  the  taking  of  the  land 
from  these  two  lots  of  land  and  say  what  you 
find  tbe  damsce  to  be.** 

TSiiB  has  already  been  dlscnssed  under  the 
third  exception.   The  county  was  under  no 


omtnet  with  tba  lOalntlff  not  to  lay  out  a 
new  public  road  In  order  to  make  a  new  and 
shOTter  route  needed  tor  the  pnhllc  coaren- 
lence.  In  doing  this  the  county  did  not  cat 
off  the  plaintiff  from  the  public  road  1^Km 
which  the  plaintiff's  house  stood.  The  prln* 
dple  of  public  administration  Is  the  "great- 
est good  for  the  greatest  number,**  and»  a 
new,  better,  and  shtuter  road  being  needed 
tm  the  public  convenience^  the  plaintiff  could 
not  complain  that  It  was  not  built  over  the 
old  rout&  The  road  on  whidi  this  house 
stands  remains  where  it  was,  and  if  the 
idalntlff  does  not  use  It  and  has  built  a 
tobacco  bam  across  it,  as  It  appears;  it  Is 
because  he  finds  it  more  convenient  to  get 
to  the  new  road  by  a  difl^xent  route. 

[7, 1]  In  view  of  the  great  Increase  in  the 
mileage  of  public  roods  in  construction  or  In 
contemplation,  and  tbat  neither  the  state  nor 
the  federal  government  will  penult  any  part 
of  their  appropriations  for  roads  to  be  UKed 
In  paj'ment  for  any  part  of  jdamages  for 
rights  of  way,  it  f<d]ows  that  all  such  dam- 
ages foil  upcm  the  coim^  alwe^  and  it  is  a 
matter  of  great  moment  what  method  should 
be  adopted  in  allowing  deductions  from  audi 
damages  for  benefits  accruing  to  tlie  land- 
owner. 

It  serais  that  the  general  rule  prerailing 
throughout  this  country  is  that  laid  down  in 
Traction  Co.  T.  Vance,  9  L.  B.  A.  (N.  8.)  7bl 
(225  111.  270,  80  N.  E.  134): 

"In  assessing  damages  for  injary  to  land  not 
taken  in  a  proceeding  to  secure  a  railroad  right 
of  way,  benefits  may  be  set  off  which  actuidly 
enhance  tbe  market  value  of  tiie  property*  al- 
though they  are  common  to  other  property  in 
the  vidnity." 

In  proceedings  to  condemn  land  for  the 
use  of  a  railway  which  is  not  entirely  for 
public  beqefit,  buf  in  part  at  least  for  pri- 
vate emolument,  the  rule  seems  to  be  gener- 
ally settled  either  that  do  benefit  shall  be 
deducted,  or  at  least  only  those  that  are  of 
special  benefit  to  the  owner,  not  Including 
the  enhancement  In  the  value  of  his  land 
whldi  accmed  to  him  In  common  with  others 
in  that  vicinity.  But  when  the  condemnation 
is  for  a  public  benefit,  as  the  widening  of  a 
street  as  in  MUler  v.  AshevUle,  supra,  or 
for  the  construction  of  a  public  road  or  other 
purposes  of  a  purely  public  nature  solely  for 
the  general  benefit,  the  usual  rule  semnn,  as 
in  the  case  above  quoted  from  9  U  R,  A„ 
(N.  S.)  781,  to  reduce  the  damages  by  all  the 
benefits  accruing  to  the  landowner,  whether 
spedal  or  g^ieraL 

The  distinction  seems  to  be  that,  where  the 
Improvement  Is  fOr  private  eonolument,  as 
a  railroad  or  water  power  or  the  like,  beli^ 
only  a  quasi  public  corporation,  the  con- 
demnation is  more  a  matter  ot  grace  than 
of  right,  and  hence  either  no  deductions  for 
benefits  are  ustially  allowed  or  only  those 
whldi  are  of  qwdal  benefit  to  the  owner,  but. 
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where  the  property  Is  taken  BOleiy  for  a 
public  patpoee,  the  public  should  be  called 
upon  to  pay  tmly  the  actual  damages  after 
deductiDg  all  benefits  eUXbet  special  or  sen- 
eroL 

In  2  Lewis,  Em.  Dom.  »  687-6S9,  the  dif- 
ter&it  methods  are  stated  to  be  five  in  num- 
ber, but  In  tact  they  can  be  reduced  to  three, 
1.  &: 

(1)  Condonations  in  which  there  are  no 
deductloDS  allowed  at  all  for  benefits. 

iZ)  Where  deductions  are  only  allowed  tot 
special  benefits  accruing  to  the  owner. 

(S)  Where  deductions  are  allowed  tta  ben- 
efits, both  spedal  and  generaL 

This  matter  is  discussed  fully  by  Gonnor, 
J.,  in  RaUroad  t.  Phitt  Land,  138  N.  a  2T2- 
274,  45  S.  E.  S88,  where  he  shows  that  all 
three  methods  hare  obtained  In  this  state 
either  by  amending  the  general  statide  or  the 
charters  In  special  casra,  dtlng  MlUer  t. 
AaherlUe,  112  N.  O.  759,  16  S.  a  762,  where 
by  the  terms  o£  the  statute  CPr.  Idws  1891, 
c  136,  I  IQ)  it  was  made  the  duty  of  the 
jury  in  assessliig  damages  for  opening  or 
widening  streets  to  consider  "all  boiefits 
special  to  said  land,  and  also  all  benefits, 
whether  real  or  supposed,  whldi  the  parties 
may  derive  from  the  constructlcm  ct  said 
tmprovemaits,  whetho'  it  be  common  to  oili- 
er lands  or  only  spedal  to  their  own."  Tbia 
latter  rule  is  bdd  la  the  Illinois  case  above 
cited  to  obtain  generally  in  this  ci^try  when 
the  assessment  for  damages  la  for  purely 
public  piuposes. 

The  dianges  fjt  the  statute  In  this  regard 
in  North  GanAlna  stated  by  Judge  Gwnor 
In  Bailroad  v.  Piatt  Land,  suiva,  is  mOte 
(uUy  set  out  in  the  note  to  Traction  Ox  v. 
Vance,  9  L  B.  A.  (N.  S.)  at  page  806.  It  ap- 
pears therefran  tiiat  "the  early  role  [in  QUs 
state]  was  that  special  ben^ts  might  be  set 
off  against  the  value  of  the  land  taken  for 
iKiblic  use,  and  against  damages  for  the  re- 
mainder." ^nds  rule  was  abrogated  by  stat- 
ute, and  afterwards  restored  by  statute. 

In  Preedle  v.  Railroad,  40  N.  a  89,  It  was 
lield  Oiat  only  sudi  hearts  could  he  deduct* 
ed  as  were  peculiar  to  the  owner  of  the  land 
taken,  and  not  gaienl  ben^ts,  sadk  as  in- 
creased facilities  for  getting  to  mariu^  tha 
Increased  prosperity  of  tbe  country,  and  the 
conseQuent  growth  In  the  value  of  real  es- 
tate—eudi  benefits  as  were  cMumon  to  alL 
TbB  same  rule  was  held  in  AsheviUe  v.  John- 
son, 71  N.  a  898,  Bailroad  v.  Wicker,  74 
N.  C.  220,  and  Haisllp  t.  Bailroad,  102  N.  a 
376,  8  S.  E.  926;  bat  in  UUler  v.  Asheville 
where  a  statute  was  passed  after  the  pro- 
ceeding was  begun  providing  that  general 
benefits  as  well  as  special  benefits  were  to 
be  deducted  from  the  anessment  at  dam- 
ages In  opening  or  widening  streets,  the 
court  held  that  this  was  a  mere  diange  of 
remedy,  and  the  act  was  sustained.  All  the 
above  dedalons  were  reviewed  and  the 
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Changes  of  the  statute  set  out  In  Bailroad  v. 
Piatt  Land,  133  N.  a  286,  46  S.  EL  689,  in 
which  the  court  sustained  MUler  v.  Asheville 
which  held  {112  N.  O.  768, 16  S.  B.  762)  that 
it  was  a  matter  resting  In  the  discretion  of 
tbe  Legislature,  which  "could  reduce  the  dam- 
ages hy  all  the  benefits  accruing  to  the  plain- 
tiffs or  only  by  those  special  to  the  plalntiflb," 
since  It  conferred  the  right  of  eminent  do- 
main. 

Compensation  was  made  when  the  balance 
was  struck  between  the  damages  and  the  ben- 
efits conferred.  To  that,  and  to  that  ahm^ 
the  owner  had  a  constitutional  and  vested 
right.  The  Legislature,  in  conferring  upon  a 
corporation  the  ererclse  ot  the  right  of  eml- 
nent  domain,  could  In  its  discretion  require 
all  benefits,  or  a  specified  part  of  them,  or  for- 
bid any  of  them  to  be  assessed  as  oflfeets 
against  the  damages.  This  was  a  matter 
which  rested  In  Its  grace,  in  which  neither 
party  had  a  vested  right,  and  as  to  which  the 
L^slature  could  change  its  mind  always  tw- 
fore  rights  were  settled  and  vested  by  a  ver- 
dict and  judgment. 

This  dedsloo  Is  followed  by  Hoke,  In 
Best  V.  Cabarrus,  1S2  N.  a  636,  67  S.  XL 
1066,  and  Allen,  in  lAnler  v.  Greenville, 
174  N.  a  817,  03  S.  B.  8ti0,  affirming  MlUer  v. 
Asheville,  supra,  as  to  the  power  of  the  Leg- 
islature to  authorize  the  deduction  of  gen- 
eral as  well  as  special  beneftta  from  the  dam- 
ages assessed,  bat  holding  that^  If  the  stat- 
ute does  not  so  provide,  only  the  special  ben- 
efits wUl  be  deducted. 

Owing  to  the  Importance  of  the  subject 
and  its  full  discussion  In  this  ease,  we  have 
traced  the  hlstmry  of  the  rule.  In  the  dam- 
ages assessed  we  find  no  error. 


an  N.  c.  SE5) 

LUUBERHEN'S  HUT.  INS.  00.  T.  SOUTH- 
ERN BT.  GO.  et  aL   (Na  107.) 

(Supreme  Court  i^  North  OsroUna.   MarA  8, 

1920.) 

L  DlSmBSAL  AND  N0R8UXX  ^S>79— OBDKB  Of 
DISKISBAL  SDPEBSiraD  BT  OUfflB  ALFAWnre 

rLAXtmww  to  Axam. 
Where  the  trial  oonrt^  aftar  sostatnlng  a 
demurrer  ore  tenus  to  tha  eomplaint  with  order 
tor  dismissal  granted  plahttUCs  motloii  to  amotd 
the  complaint  by  making  new  parties  and  to 
consolidate  actlona,  the  snbaeqnent  order  grant- 
ing the  motion  was  tantamoant  to  an  ananl- 
meat  «f  the  order  of  dliniissal. 

2.  AonoN  <B>67G9  —  OoHSoLnunoir  or  ac- 
tions  BT   8IVBIAI.   nsxrams  AOAnm 

WBONOPOBB. 
Where  sereral  different  insurance  compa- 
nies each  paid  a  part  of  the  loss  of  a  fire  claimed 
to  have  resulted  from  the  neKligence  of  the  de- 
fendant railroad  company,  held  that  under  Rfr> 
visal  190e,  H  400-414,  460,  It  was  proper  to 
consolidate  several  actions  by  the  separate  In- 
surance companies;  the  Interest  of  each  party 
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being  the  same,  and  the  lame  qvntioDS  belns 

Involved  in  each  case. 

8.  Pabties  (^S1(4)— Aixowance  or  auend- 

UENT,  MAKING  SEVESAL  INBUSEB8  AND  OWN- 
EB  FABTT  TO  ACTXON  BT  ONE  IH8UBEB, 
PBOPEB. 

Where  Bevera]  different  iusnrance  companies 
each  paid  part  of  tha  loss  from  a  &re  claimed 
to  have  beni  started  from  the  ne^igence  of  tibe 
defendant  railroad  companies  Md  that  after 
a  demurrer  had  been  anstained  to  the  complaint 
of  the  one  insuranea.  company  the  allowance  of 
an  amendment,  whldi  made  the  ownws  as  well 
as  the  other  insurance  companies,  which  had 
started  separate  actions,  parties  and  consoli- 
dated the  several  actions,  was  proper,  the 
amendment  not  stating  any  new  cauae  of  ac- 
tion ;  the  same  groanda  bung  common  to  each 
action,  and  bdng  calculated  to  allow  a  oom- 
plete  determination  of  the  controversy  in  ac- 
cordance with  Beviaal  1906,  {  414. 

4.  PLIADING  «»246(3>— XR  KBaXJOKNCB  ao- 
TZOrn,  AHENDHEHT8  Wf  FACTS  tENDXHO  TO 
BHOW  NXOUOENCE  CHABGED  ABE  FBBHIBBZ- 

In  actlona  founded  on  negligence,  allegations 
of  facta  tending  to  establigh  the  general  acts  of 
negligence  may  he  properly  added  by  amend- 
ment, where  Uie  amendmoit  doea  not  aubstan- 
tlally  change  the  cause  of  actlcm. 

C.  Action  «=»67(2)  —  Several  aotionb  iut 

BE  consolidated  TOB  THE  PUKPOBB  OF 
ATOIDIHa  UULTIFIJCITT  OF  80ITB. 

,  Whtfe  consolidation  of  aereral  separate  ac- 
tions will  avoid  multiplicity  of  suits,  and  wlU 
tend  to  prevent  vexation  of  the  parties  litigant, 
saeh  consolidation  is  proper,  the  several  causes 
of  action  being  based  on  the  same  ne^igence  as 
in  case  of  sevural  wita  by  separate  insurers 
against  a  railroad  company,  whoaa  negligence 
insnreza  asserted  had  canaed  the  kw  fbr  which 
each  had  made  part  payment. 

A.  IRSUBANCB  «»e06(l>— WHKBB  THE  HBOLI- 
OEHOX  OF  A.  THIBD  FSBBOR  OAVm  A  LOSB, 
COHFART  IB  XKTXTLBD  TO  BX  iUBBOOAIED  TO 
THB  BIOBT  OF  IHB  IITBUBED  AGAINST  BDOH 
THXU)  FKB80S. 

Where  a  third  irerstm  causes  a  loss,  a  fire  in- 
surance company  is,  under  the  principles  of 
equity,  entitled  to  subrogation  to  the  rights 
of  the  insured  against  such  third  peraon  to  the 
extent  that  it  haa  paid  the  loss. 

7.  iNSUSANCn  4=>606(1)  —  SUBBOQATION  OF 
FIBB  INSimSB  UHDEB  QENEEAL  EQUITT  PBIN- 
CIPLES. 

The  ri^t  of  an  insurer  to  subrogation  aris- 
es, not  out  of  a  contract,  but  out  of  general 
principlea  of  equity,  and  the  standard  form  of 
policy  provided  by  Bevisal  1906,  |  4700^  whidi 
makes  provision  for  subrogation,  ]«  but  dedara- 
tory  of  existing  principlea  of  law. 

&  Insubanob  «=»€0G(1}— Owkbb  of  ihsubzd 
pbemibeb  a  hbcb88axt  fabtt  to  aotior 

AOAIN8T  on  USPDirSIBUC  FOB  IIBB. 

While  a  fire  Insurance  company,  whldi  paya 
a  loas  Is  proportionately  aubrogated  to  the  In- 
Borer's  right  of  action  against  a  third  person, 
whose  negligence  caused  the  loas,  the  insurer 
must  work  out  his  remedy  through  the  Insured, 
so,  where  several  insurance  companies  each  paid 


part  of  a  loss,  and  it  was  asserted  that  tiie  fire 
waa  started  through  the  negligence  of  the  de- 
fendant railroad  companies,  it  was  proper, 
where  separate  actions  by  the  aeraal  Inniranee 
companiea  were  consolidated,  to  make  tito  in- 
sured a  party. 

Appeal  from  Superior  Oourt,  Wayne  Ooon- 
ty;  Cwmor,  Jr.,  Judge. 

Action  by  tiie  Lmnbermai'a  Mutual  Inaar- 
ance  dxnpany  against  the  Southern  BaUway 
Company  and  Norfolk  Southern  BaUway 
Company.  From  an  order  sustaining  a  de- 
murrer ore  tenus  to  the  complaint,  plaintiff 
appeals,  while  defendants  an>eal  from  an 
order  granting  ^IntlfTs  motitm  to  amend 
and  to  make  new  parties  and  to  consolidate 
pending  actlws.  Affirmed  on  defeodaatB* 
aK>eal,  and  plaintiff's  app^  dismissed. 

This  case  is  one  of  fire  separato  actions 
twoogbt  bgr  Insurance  ctxnpanies  to  zeoorer 
tbB  total  sum  of  114339.36,  which  was  paid 

by  them  to  the  Orlffln  Manufacturing  Com- 
pany for  losB  of  property  destroyed,  on  April 
1,  1917,  by  tba  negllg^kce  c£  tfae  deCoidants, 
with  Interest  from  said  date.  ^Rie  flist  case, 
that  of  ttie  Lumbwm^'s  Mutual  Insnrance 
Company,  Is  for  Oie  recovery  ot  $3,000;  a 
part  of  the  entire  loss,  the  other  plaintiffs 
having  paid  different  amounts,  which,  to- 
gether with  the  amount  paid  by  the  plaintiff, 
make  up  tills  total  of  $14,339^.  The  com- 
plaint alleged  tiiat  the  entire  total  damage 
amounted  to  some  $16,000  or  $20,000.  Nme 
of  the  cases  has  ever  been  tried  on  its  merits, 
and  the  first  case  Is  in  this  court  upon  an  ob- 
jection by  the  defoidant  to  the  court's 
order  of  amendment,  as  to  i>artiea  and  cause 
of  action,  which  equally  affects  all  ths  ac- 

This  case  was  brought  to  the  October  term, 
1917,  of  Wayne  superior  court,  and  complaint 
was  filed  October  6,  1917.  The  Soutbem 
Railway  Company  filed  answer  I^ebruary  7, 
1918  and  the  Norfolk  Southern  Railroad 
Company  on  April  16,  1918.  Both  pleadings 
denied  the  allegations  of  the  complaint,  and 
otherwise  answered  to  the  merits  of  the 
case,  and  neither  set  up  any  objection  on  the 
ground  of  defect  of  parties.  The  cause  was 
calendared  for  trial  several  times,  but  was 
omtinued  from  time  to  time  for  one  side  or 
the  other.  It  having  been  postponed  at  Au- 
gust term,  1919,  for  the  plaintiff,  the  defend- 
ants insisted  that  the  plaintiff  pay  the  cost 
amounting  to  a  large  sum,  which  was  ordered 
to  be  done.  At  November  term.  1910,  ttie 
case  was  continued  for  the  defendant  Nor- 
folk Southern  Railroad  Company,  no  terms 
being  imposed.  After  the  case  was  contin- 
ued the  defendants  entered  a  demurrer  ore 
tenus  to  the  complaint  on  the  ground  that, 
since  the  complaint  alleged  the  total  value  of 
the  property  destroyed  by  them  to  be  over 
$15,000,  and  the  plaintiff  sought  to  recover 
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only  93,000  as  an  Inanrer  of  the  destroyed 
Idant,  the  idalntur  could  not  maintain  a  sep- 
arate action.  The  lOaintlff  T^>lled  that  the 
defect  was  one  of  parties  plaintiff,  and  had 
been  waived  by  the  defoidants  when  ttiey 
filed  answers  to  the  merits  of  the  case^  with- 
out filing  a  written  demurrer  or  setting  up 
rbe  objection  in  Qieir  answer.  Tbe  court 
sustained  the  demurrer,  and  immediately  up- 
on the  court's  announcement  ot  its  opinion 
the  plaintiff  submitted  a  motion  in  wrltlne 
to  consolidate  the  five  seswrate  suits  of  the 
insurance  companies,  to  make  the  A.  {T. 
Griflbi  Manatacturing  Company  party,  and  to 
allow  the  plaintlflb  in  the  consolidated  litiga- 
tion leave  to  file  amendments  to  their  com- 
plaints, stating  the  total  amount  of  loss  and 
damage  sustained  by  each  plaintiff.  In  Its 
discretion,  the  court  allowed  this  motion.  AU 
this  took.  {Ooce  at  one  time  on  the  same  day 
in  the  oourthOQSd  at  G<4dsboro,  during  one 
and  the  same  term  of  court  Tbe  plaintiff  In 
this  case,  and  the  four  other  insurance  com- 
panies, and  the  A.  T.  Grlffla  Manufiactnrlng 
Company,  the  insured,  have  all  Joined  In  an 
amended  complaint,  whidi  was  filed  January 
13,  isao^  adi^tlng  and  consoUdating  the  for- 
mer oomplalntB.  The  Insured,  the  A.  T. 
Griffin  Manufacturing  C<Hnpany,  disclaims 
any  recovery  for  itself,  except  that  through 
it  the  Insunmce  companies  be  reimbursed. 

Both  sides  having  reserved  exceptions,  the 
defendants  appealed  frbm  the  order  of  con- 
BOlidatlon,  and  the  jdalntlff  appealed  from 
the  decision  of  the  Judge  suatalnlng  the  de- 
murrer. It  was  stated  on  the  argument  h^e 
that.  If  the  d^endants  do  not  prosecute  their 
appeal,  or  if  they  are  not  successful  th^ln, 
the  {riaintifl  will  not  press  its  aiqteal,  which 
was  taken  only  for  Its  protection  against  a 
large  bill  ot  cost  The  court  sustained  the 
demurrer  ore  tenus,  and  dismissed  the  ac- 
tion, but  at  the  same  term  allowed  the  plain- 
tiff's motion  to  amend  and  to  make  new  par- 
ties, and  to  consolidate  the  five  pending  ac- 
tions, and  from  these  orders  the  aH>eal  was 
taken. 

Battle  &  Winslow,  of  Rocky  Mount,  D.  O. 
Humphrey  and  Kenneth  a  Royall,  both  of 
Qoldsboro,  for  plaintiff. 

J.  li.  Barham,  of  Goldsbwc^  L.  I.  Moore,  of 
Oreraivllle,  and  A.  C.  Davis,  of  Goldsboro,  for 
defendants. 

WAIiEBR,  J.  (after  stating  the  facts  as 
above).  [1]  Tbe  Judge  sustained  the  demurs 
rer  and  dtsmlsaed  the  actton.  but  inunedlatdy 
allowed  a  motion  by  the  plaintiff  in  the  ao* 
tion  to  amend  the  same  in  the  following  par- 
Ucnlars:  First  To  consolidate  with  this  one 
four  odier  actions,  prading  in  tbe  same  court, 
and  brought  by  the  other  Insurance  oompa* 
nles  for  the  several  amounts  of  Insurance  paid, 
respectively,  by  them.  Second.  To  make  the 
A.  T.  Oriffln  Manufacturing  Company  a  party 
fii  aZntiff  to  the  consolidated  actions.  Third. 
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To  amend  the  complaint  as  to  the  total 
amount  of  lo^  and  the  several  amounts  con- 
stituting the  same,  and  to  penult  the  Orlfflln 
Manufacturing  Company  to  dlsdaim  any  far- 
ther interest  In  the  matter,  It  being  assignor 
fbr  value  of  the  Insurance  companies,  and 
holding  tbe  legal  title  to  tbe  fund  in  tbe  -na- 
ture of  a  trustee  for  them.  This  moUm,  em- 
bracing an  of  the  proposed  amradments,  was 
granted  by  the  court,  and  Uie  d^endant  ex- 
cepted. It  was  not  necessary  to  dlmtes  the 
action  under  the  circumstances,  but  this  is  not 
matolal,  as  tbB  Judge  allnrlng  the  mo- 
tl(m  of  the  plaintiff  virtually  annulled  that 
part  of  tbe  Judgment,  or  nther  his  subse- 
quent order  granting  the  motion  was  tanta- 
mount to  striking  out  that  part  of  the  for- 
mer Judgment,  and  left  none  of  it  except  fliat 
part  merely  snstelnlng  the  d^urrer.  When 
the  latter  was  sustained,  whether  rij^tly  or 
wrongly,  we  will  not  now  Inquire,  as  it  was 
proper  to  allow  the  amoidments,  and  this 
overruled  the  demurrer. 

[2, 3]  The  consolidation  of  the  several  ac- 
tions was  proper.  One,  and  the  main  object, 
of  oiur  present  procedure  was  to  have  all  mat- 
ters of  controversy  settled  in  one  action, 
when  thlB  can  be  done  without  prejudice  to 
the  rights  of  any  of  the  parties  or  to  a  fair 
and  full  trial  and  consideration  of  the  case. 
Ample  provision  Is  made  for  accompUsnlng 
this  purpose.  Bevisal,  |S  40&  to  414,  both  In- 
(dusive,  and  section  460. 

^e  actionable  injury  done  In  this  case  was 
the  destruction  of  the  property  of  the  Griffin 
Manufacturing  Company,  which  was  Insured 
by  some  of  tbe  plaintiffs.  They  had  to  pay 
the  loss  thereon  under  their  policies,  and  did 
90,  and  they  now  sue  the  same  defendants  to 
recover  ba*^  what  they  bad  to  pay  and  to 
the  extent  they  bad  to  pay,  the  only  difference 
between  their  several  claims  being  one  of 
form  and  not  of  substance,  and,  m  now  ap- 
pears, that  difference  consists  only  In  the 
amounts  due  to  each  of  them,  which  vary 
somewhat  leaving  the  general  prhidpie  upon 
which  th^  meA  to  recover  oombion  to  all 
of  them. 

The  rule  governing  c(Xisolldati<»i  of  ac- 
tions has  been  stated  by  this  court  in  a  gen- 
eral way,  and  it  was  said  in  Hartman  v. 
Spiers,  87  N.  O.  28,  that  the  cases  In  which, 
under  the  practice,  consolidation  may  be 
ordered  seem  to  arrange  themselves  Into 
three  classes : 

(1)  Where  the  plaintiff  migfbt  have  united 
all  his  causes  of  action  into  one  sni^  and  has 
brontfht  several,  and  these  causes  of  action 
must  be  in  one  and  the  same  right,  aud  a 
common  defoise  is  set  up  to  all.  Buie  t, 
K^iy,  52  N.  C.  266. 

Where  separate  suits  are  InstltDted  by 
different  creditors  to  subject  the  same  dd>tor*8 
estate;  Campbdl's  Oass^  2  Bland  (Hd.)  20O, 
20  Am.  Dec.  860. 

(S)  When  the  same  idalntifl  sues  diflierent 
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defendants,  each  of  whom  defends  on  the  | 
same  ground  and  the  same  question  la  in- 
volved In  each.  Jacdison  v.  Schanber,  4  Cow. 
(N.  T.)  78. 

These  may  not  embrace  all  the  cases,  but 
they  serve  to  illustrate  the  rule  by  which  the 
court  is  governed  in  ordering  such  union. 

We  held  in  Blackburn  v.  Insurance  Co.,  116 
N.  C.  821,  21  S.  £.  922,  that  the  court  could 
consolidate  several  actions  brought  on  con- 
current policies  of  Insurance  relating  to  the 
same  pro[>erty,  and  in  Monroe  Bros.  v.  Le- 
wald,  107  N.  C.  655, 12  S.  E.  287,  that  where 
several  proceedings  in  tbe  nature  of.  Judg- 
ment creditor^  bills  are  pending  against  tbe 
same  defendant,  and  the  same  property  is 
Bongbt  (0  be  subjected,  or  where  In  either  of 
such  proceedings  a  receiver  is  appt^ted  of 
pn^erty  which  is  the  subject  of  the  other 
proceedings,  the  court  may  order  that  tbe 
same  be  consolidated,  preserving  the  priorities 
acquired  the  aiqwrior  diligence  of  the 
various  litigants.  It  subserves  the  interest 
of  the  defendants  that  tbne  should  be  this 
oonsolldatloii.  They  are  subjected  to  the 
trial  of  but  one  action,  and  If  they  f&ll  in 
their  deSenae  and  tbe  plaintiff  recover  Judg- 
ment, the  costs  will  be  greatly  reduced.  Th^ 
cannot  be  embarrassed  in  their  defenses,  so 
far  aa  we  can  nov  see,  and  tbe  issue  in  this 
case  will  be  snbstantlaUy  the  same  in  form 
and  substance  as  the  issue  in  each  of  the 
actions  pending  If  they  were  tried  separately. 
If  it  tarns  oat,  In  the  development  of  the 
cas^  that  the  issues  are  not  the  same  as 
to  each  of  the  i^intlffs.  so  that  the  trial  in 
one  action  may  prejudice  the  defendant,  we 
do  not  say  that  tbe  court  may  not  exercise 
its  discretion  as  to  amendments  or  a  division 
of  the  actions  so  as  to  remedy  the  objection, 
but  upon  the  recwd,  as  it  now  appears,  no 
BaCh  dllBcalty  aeons  likely  to  arise,  and  we 
cannot  see  why  the  defendants  sfaoald  object 
to  the  consqlidation.  The  exxx^on  that  tbe 
amendment  essentially  changes  the  original 
cause  of  actlm  is  not  well  taken.  The  grava- 
men Is  the  same,  and  the  amendment  merely 
broadens  the  scQpe  of  the  action  so  as  to 
take  In  the  whole  controversy  for  tbe  settle- 
ment of  it  in  one  actl<m  according  to  tbe 
sidrit  and  intent  of  our  Code  system;  and 
to  bring  into  the  controversy  all  parties  hav- 
ing an  interest  therein  and  necessary  to  its 
final  settlement  It  is  provided  by  Revisal, 
8  414,  that— 

"Where  a  complete  determination  of  tbe  con- 
troversy cannot  be  had  without  the  presence  o( 
other  parties,  the  court  may  cause  them  to  be 
brought  In,** 

[4,  S]  We  have  held  that  a  cause  of  action 
may  be  enlarged  or  amplified  by  amendment 
wlthont  necessarily  altering  its  essential  na- 
ture, and  thereby  bringing  tbe  case  within  tbe 
rule  allowing  an  amendment  where  a  really 
new  cause  of  action  Is  not  j^eaded     set  up. 


Simpson  V.  Lumber  Co.,  133  N.  a  96^  45  S.  K. 
468,  where  we  said  that— 

"Amendments  which  only  amplify  or  enlai^ 
the  statement  in  the  ori^al  complaint  are  not 
deemed  to  introduce  a  oew  cause  of  action,  and 
tbe  original  statement  of  the  cause  of  action 
may  be  narrowed,  enlarged,  or  fortified  In  vary- 
ing forma  to  meet  tbe  different  aspects  In  which 
the  pleader  may  anticipate  its  disclosure  by  the 
evidence.  1  Bne.  PL  and  Pr.  557-062.  It  has 
been  declared  to  be  a  fair  test  hi  determining 
whether  a  new  cause  of  action  is  alleged  in  an 
amendment  to  Inquire  whether  a  recovery  had 
upon  the  original  complaint  would  he  a  bar  to 
any  recovery  under  the  amended  complaint  (Id. 
566),  or  whether  the  amendment  could  have  been 
cumulated  with  the  original  allegation  (Rid- 
ardson  v.  Fcnner,  10  La.  Ann.  559).  Under  ei- 
ther test.  If  applied  to  this  case,  the  amendment 
was  properly  allowed.  In  suits  founded  on  neg- 
ligence, allegations  of  fact  tending  to  estaUish 
the  *  *  *  general  acts  of  negUgenoe  may 
properly  be  added  hr  amendment.  1  Ene.  FL 
and  Pr.  063 :  RaUroad  v.  Kitchin,  83  Ga.  83 
[9  S.  E.  827].  An  amendment  can  be  allowed 
under  our  law  when  it  does  not  substantially 
diange  the  claim  or  defense  (The  Code,  {  273), 
and  the  statement  of  additional  grounds  of  neg- 
ligence is  not"  necessarily  the  allegation  of  "a 
new  cause  <^  action  or  a  substantial  change  of 
the  idahitiff's  claim.** 

Many  illnstrationB  are  given  in  the  books 
of  this  distinction  between  an  enlargement 
and  ampllflcation  in  the  statement  of  tbe 
original  cause  of  action  and  a  radical  change 
by  ammdment  ot  the  cause  at  action  itselC 
But  here  there  Is  no  aabstaintlal  change  In  tbe 
cause  of  action,  the  object  being  to  subject 
the  ilaUlity  of  tbrn  defendant  for  damage  to 
the  reimbursement  of  the  plaintiff  to  ttie  ex- 
tent that  they  Iiave  paid  their  insurance  on 
the  property;  they  being  subrogated  to  tbe 
right  of  the  manufacturing  company  whose 
property  was  destroyed  by  fire,  and  wh?  had 
been  paid  the  amount  of  the  loss  secured  by 
the  policies.  The  amendment  merely  brings 
in  other  parties  Interested  In  this  fund,  and 
whose  presence  is  necessary  to  a  complete 
settlement  of  the  controversy.  Tbto  prevents 
the  trial  of  numerous  actions  when  the  at- 
tire matter  can  be  determined  In  one  actioo. 
The  object  of  consolidating  two  or  more  a^ 
Uons  Is  to  avoid  a  multiplicity  of  snlts,  to 
guard  against  oppression  or  abuse,  to  pre- 
vent delay,  and  especially  to  save  unneces- 
sary cost  or  ex[>^se;  In  short,  the  attain- 
ment of  Justice  with  the  least  expense  and 
vexation  to  the  parties  litigant  Consolida- 
tion, however,  Is  improper,  where  the  cwi- 
duct  of  the  cause  will  be  embarrassed,  or 
complications  or  prejudice  wUl  result  wbldi 
will  Injuriously  affect  the  ri^ts  of  a  party. 
8  Cyc.  691.  In  this  case,  there  Is  an  iden- 
tity of  interest  as  to  the  plalntifFs  and  the 
cause  of  action,  and  the  subject-matter  or 
questions  involved.  They  are  the  same,  or 
substantially  so.  The  court,  therefor^  did 
not  err  in  granttug  the  motion. 
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[l-t]  Tbe  court  was  also  rl^t  In  Jctfning 
the  manufacturing  company  as  a  party.  It 
tiad  tbe  legal  title  to  the  claim  against  tbe 
defendants  for  the  destractlon  of  the  prop- 
erty, and,  when  the  plaintiffs  paid  the  Insur- 
ance, they  were  subrogated  equitably,  at 
least,  to  Its  right  against  the  defendants  to 
tbe  extent  that  they  had  paid  the  loss  on 
the  property  destroyed.  But  the  question  Is 
settled  In  Chicago,  St  Louis  &  New  Orleans 
JEtallroad  Co.  r.  Pullman  Co.,  139  U.  S.  79, 
U  Sup.  Ct  490,  35  L.  £d.  97,  where  it  was 
held  that  If  an  Insurance  company  pays  a 
loss  to  the  owner  of  the  property,  and  such 
owner  brings  an  action  against  a  party  lia- 
ble for  the  loss  to  recover  the  value  of  the 
property,  It  is  no  defense  to  the  action  that 
It  Is  brought  for  the  Joint  benefit  of  the  own- 
er and  the  insurance  company  by  agre^nent 
between  than,  where  the  Insurance  company 
Is  entitled,  upon  the  payment  of  the  loss,  by 
the  terms  of  the  policy  or  equitably,  to  be 
subrogated  to  ttie  ri^ts  of  the  Insured 
against  the  person  liable  for  ttie  loss.  Tbe 
Propeller  Montlcello  t.  MolUson,  17  How. 
(U.  S J  153. 15  U  Ed.  68.  As  appears  from  tbe 
case  last  cited,  the  right  at  subrogation  con- 
tinues to  exist  nntlL  the  insured  can  show 
that  be  has  made  satlsAtction  to  the  party 
Justly  entitled  to  recover  the  damages.  Pow- 
ell V.  Water  Co.,  171  N.  0.  290,  88  S.  E.  428, 
Ann.  Cas.  1917A.  1302,  Is  to  tbe  same  effect 
It  was  there  b^d  that,  where  tbe  property 
upon  which  there  Is  insurance^  Is  destroyed 
or  damaged  by  the  wrongful  act  of  another, 
the  liability  of  tbe  wrongdoer  Is  primary, 
and  that  of  the  insurer  secondary,  not  in  or- 
der of  time,  bnt  In  order  of  ultimate  liabili- 
ty :  the  Tight  of  action  is  for  <me  Indivisible 
wrong,  and  this  abides  in  the  Insured, 
throng  whom  tbe  insurer  must  work  out 
bis  rights  upon  payment  of  the  insurance; 
he  being  subrogated  to  the  ri^ts  of  the  in- 
sured upon  payment  being  made.  Hall  v. 
Railroad,  80  U.  S.  (13  Wall.)  367,  20  L.  Ed. 
604;  Railroad  t.  Jurey,  111  U.  S.  695,  4 
Sop.  Ct  666,  28  L.  Ed.  627;  ^oenlx  Ins.  Oo. 
T.  Erie,  etc,  Traniq>.  Go^  117  IT.  S.  821,  6 
Sup.  Ct  760;  20  L.  Ed.  878;  Railroad  v.  Ins. 
Co.,  130  U.  S.  285,  11  Sup.  Ct  654,  86  I*  Ed- 
164^  See,  alscs  Potter  v.  Lumber  Co.,  179  N. 
a  ,  101  S.  B.  663. 

And  It  Is  further  said  that  the  right  of 
subrogation  arises,  not  out  of  the  contract 
between  the  insured  and  the  Insurer,  but  has 
its  origin  In  general  principles  of  equity  (14 
Hodl  Am.  L.  169),  and  In  this  respect  the 
standard  form  of  policy,  which  has  been 
adopted  by  legislative  enactment  (Rerisal, 
I  4760),  In  making  provision  for  subrogation, 
la  but  declaratory  of  prlnc^les  already  ex- 
isting, dtlng  Hall  V.  Railroad  Co.,  80  U.  S. 
(13  Wall.)  367,  20  L.  Ed.  094;  Railroad  Co. 
V.  Jnrey,  111  U.  S.  694,  4  Sup.  Ot  566,  28  L. 
Bd.  627;    Phceniz  Ins.  Co.  v.  Erie,  etc., 


Transp.  Co.,  U7  U,  S.  321,  6  Sup.  Ot  750, 
29  L.  Ed.  873;  Railroad  Co.  v.  Ins.-  Co.,  130 
U.  S.  235,  11  Sup.  Ct  554,  35  L.  Bid.  164.  It 
Is  held  in  Phoenix  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co.,  supra,  that  when  goods  Insured 
are  totally  lost,  actually  or  constructively, 
perils  insured  against  the  Insurer,  upon 
payment  of  tbe  loss,  doubtless  becomes  sub- 
rogated to  all  tbe  assured's  rights  of  action 
against  third  persons  who  have  caused  or 
are  responsible  for  the  loss.  No  express 
stipulation  In  the  policy  of  insurance,  or 
abandonment  by  the  assured.  Is  necessary  to 
perfect  the  title  of  the  Insurer.  EVom  the 
very  nature  of  the  contract  of  Insurance  as 
a  contract  of  Indemnity,  the  insurer,  when 
he  has  paid  to  the  assured  the  amount  of 
the  indemnity  agreed  on  between  them,  is 
entitled,  by  law  of  salvage,  to  the  benefit  of 
anything  that  may  be  received,  either  from 
the  remnants  of  the  goods  or  from  damages 
paid  by  third  persons  for  the  same  loss.  But 
the  Insurer  stands  In  no  relation  of  contract 
or  ot  privity  with  sudi  person.  His  title 
arises  out  of  tbe  contract  of  liuninuice,  and 
is  derived  from  the  assured  alone,  and  can 
only  be  enforced  in  Oie  right  of  the  latter. 
In  the  court  of  cnnmon  law,  it  can  only  be 
asserted  tn  his  name,  and  even  In  a  court  of 
equity  or  of  admiralty  It  can  <Hily  be  as- 
serted in  his  r^ht.  In  any  form  of  remedy, 
tiie  insurer  can  take  notliing  by  subrogation 
but  tbe  rights  of  the  assured. 

Upon  condderation  of  tbe  whole  case  ao 
errw  is  found. 

Defendants'  appeal  affirmed. 

PlaintlfTs  appeal  dismissed. 


HTJNNICUTT  v.  REED. 
(Supreme  Court  of  Georgia. 


a4B  Ga.  803) 
(No.  1876.) 

Feb.  13,  im) 


(SyUabnt  by  the  Court.) 

1.  COBFOBATIOKS  «=>32(1)  —  NaICK  "V.  M. 

Babrbtt  CoNsrancnioN  Coicpant"  impobts 

THAT  COMPANT  IS  OOBPORATION. 
The  name  "V.  M.  Barrett  Construction  Com- 
pany" Imports  that  saeh  company  is  a  corpora- 
tion. Georgia  Co-operatiTe  Fire  Association 
V.  Borehardt  123  Ga.  181, 186,  61  S.  E.  429,  3 
Ann.  Cas.  472,  and  eases  dted.  Sud)  piesnmp- 
don  prevails  until  the  ctmtrary  Is  riiown.  H(d- 
comb  V.  Ckblfi  Co.,  119  Ga.  ,466,  46  S.  E.  671. 

2.  JUD(UaHT  <=»776  —  JUDQHBETT  AOAIKn 
COHPAST  HAKID  AS  DEFBIfDAITT  WAS  HOT  A 
LXIN  OH  raOPEKFX  OV  XlfDXTIDUAU 

The  "T.  M.  Barrett  Construetiott  (3ompany^ 
was  saed  and  a  judgment  was  rendered  against 
the  defendant  and  execution  Issued  thereon 
against  "Y.  M.  Barrett  Construction  Company." 
Nowhere  In  the  proceedings  was  the  defendant 
referred  to  otherwise  than  "Y.  M.  Barrett  Con- 
struction Company."  Beld,  that  the  judgment 
if  valid  at  all,  was  against  Um  defendant  as  a 
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corporatioD,  and  vas  not  a  lien  upon  the  indi- 
vidual property  of  V.  M.  Barrett,  although  the 
entry  of  eervice  was:  "Served  defendant,  V.  M. 
Barrett  Oonstruction  Companj,  by  serving  V. 
M.  Bairett  personally  with  a  copy  of  the  with- 
in petition  and  proceBS." 

3.  Execution  «=>196— On  judouent  aoainst 
**V.  M.  Babbeit  Constbuction  Company" 

EXECUTION  I£VIED  OH  FEOFEETT  OF  T.  M. 
BaBBBIT  IHFBOPIB. 

The  court  did  not  err  In  directing  a  verdict 
for  the  daimant,  where  the  execution  issued 
on  such  judgment  was  levied  on  individual  prop- 
erty of  V.  M.  Barrett,  which  he  sold  to  the 
claimant  subsequently  to  the  rendition  of  the 
judgment  and  the  due  record  of  the  executiou 
on  the  proper  dockets. 

Error  from  Superior  Oourt,  ^Iton  Coun- 
ty;  G.  I*  Bell,  Jadge. 

Proceeding  by  J.  B>.  Hnnnicutt  against  J.  O. 
Beed.  Judgment  for  tlie  defendant,  claim- 
ant, and  the  plalntifT  brings  mor.  Affirmed. 

Alfred  O.  Broom,  of  Atlanta,  for  plaintiff  in 
error. 

MitcheU  &  Mltcfa^  of  Atlanta,  for  de- 
fendant In  mar. 

FISH,  G.  J.  Judgment  affirmed. 
All  the  Justices  concur. 


(14»  Oa.  796) 

BAHNABD  T.  DU  FBEB.  (No.  ISOOJ 

(Supreme  Court  of  (Georgia.    Feb.  18,  1^.) 

(ByUahua  ly  tJk«  CoNrtJ 
L  Statdtes  iS=»76(3)— Act  to  icaks  opeba- 

TITB  HI  A  car  CONBTITUTIOHAI.  AlCBNDlCEMT 
HELD  NOT  A  SPECIAL  LAW  IN  CASE  WBKBB 

OENEBAIi  LAW  IB  APPUOABLS. 
Section  28  of  the  act  approved  August  20, 
1613  (Acts  1918.  p.  145).  entitled  "An  act  to 
carry  into  effect  in  the  <iiy  of  Atlanta  the  pro- 
visions of  the  amendment  to  paragraph  1  of 
section  7  of  article  6  of  the  Constitution  of 
the  state  of  Georgia,  ratified  October  2d,  1912," 
etc.,  is  not  UDConstitational  on  the  gronnd  Hiat 
it  to  a  special  law  in  a  case  for  which  provt- 
sioD  to  made  by  a  general  law, 

2.  CONSTITUnOHAL  LAW  «»80(4)  —  STATUIB 
HELD  NOT  TO  OOHFBB  JUDICIAL  FOWBBB  ON 
GLEBE  OF  MUNICIPAL  COUBI. 

Nor  on  the  ground  that  It  confers  upon 
the  derk  of  the  municipal  court  of  Atlanta 
powers  whldi  are  Jndidal  in  tiieir  diameter. 

Error  from  Superior  Court,  Fulton  Ootm* 
ty;  J.  T.  Pradteton,  Judge. 

Action  by  J.  O.  Du  Free,  agent,  against  J. 
M.  Barnard,  with  attachment  and  with  gar- 
nishment against  the  Atlanta  National  Bank. 
Motion  in  municipal'  court  of  the  city  of  At- 
lanta to  dismiss  the  garnishment  proceedings 
overruled,  and  certiorari  to  the  8up»ior 


court  overroled,  ami  deteidant  Inrlngs  error. 

Affirmed. 

The  defendant  in  error  sued  out  an  attach- 
ment against  the  plaintiff  In  error,  and  also 
Instituted  garnishment  proceedings;  the  At- 
lanta National  Bank  being  the  garnishee. 
The  affidavit  upon  which  the  attachment  was 
issued  was  sworn  to  and  subscribed  before 
the  deputy  clerk  of  the  municipal  court  of 
Atlanta.  When  the  case  came  on  for  trial  In 
that  court  a  motion  to  dismiss  the  garnish- 
ment proceedings  waa  made,  upon  the  ground 
that  the  affidavit  in  the  proceedings  bad  been 
sworn  to  before  the  d^;>u^  clerk  of  the  mu- 
nicipal court,  and  that  the  approval  of  the 
bond  and  issuance  of  the  garnishment  was  by 
the  deputy  clerk  of  that  court,  and  was 
therefore  a  mere  nullity.  The  motion  was 
overruled,  and  the  certiorari  sued  out  to  have 
this  ruling  of  the  municipal  court  reviewed  in 
the  superior  court  was  there  overruled.  The 
plaintifl  In  certiorari  excepted,  and  raised 
certain  constitutional  questlonB  for  dedalon 
by  the  Supreme  Court 

Claude  Brackett,  of  Atlanta,  for  plaintUf  In 
error. 

R.  M.  Cook,  of  Atlanta,  for  defoidant  In 
error. 

BECK,  P.  J.  (after  stating  the  fkcts  as 
above).  [1.2]  The  constitutionality  of  oectiiu 
28  of  the  act  approved  August  20, 1918  (Acts 
1913,  p.  14Q),  entitled  "An  act  to  carry  Into  ef- 
fect In  the  C^ty  of  Atlanta  the  provisions  of 
the  amendment  to  paragraph  1  of  section  7  of 
artlde  6  of  the  ConstitutlCHi  of  the  state  of 
Georgia,  ratified  October  2d.  1912,"  etc,  was 
attached  mi  the  grounds  that  it  was  a  ^e* 
cial  law  with  reference  to  matters  which  are 
covered  by  a  general  law;  and  that  it  con- 
ferred powers  of  a  Judicial  character  iqwn 
the  clerk  of  the  municipal  court  Section  28 
of  the  act  in  question  reads  as  fbllows: 

"Be  it  further  enacted  by  the  authority  afore* 
said,  that  affidavits  for  attachment  and  gar- 
nishmeot  may  be  made  before  any  officer  au- 
thorised by  law  to  administer  oaths,  including 
eommerdal  notaries  public;  but  all  bonds  in 
such  proceed ingB  issuing  out  of  said  court  ihall 
be  approved  by  the  clerk  of  said  court,  or  Ua 
deputies,  and  all  attachment^  and  summons  of 
garDiahment  shall  be  issued  by  said  clerk  or 
hto  deputies,  and  bear  test  In  tiie  name  of  the 
chief  Judge  of  said  oourt.** 

It  la  Insisted  that  the  provtsIonB  authoris- 
ing the  clerk  to  Issue  attadmient  and  sum- 
mons of  garnishment  and  to  attest  the  affi- 
davits made  before  him  Ua  the  purpose  of 
having  such  attachn^t  and  summons  issue 
confer  upon  the  clerk  of  the  municipal  court 
powers  that  are  judicial  In  their  charactw. 
In  the  case  of  McWlillams  t.  Smith.  142  Qa. 
209,  82  S.  B).  569,  It  was  said: 

"The  act  of  August  20,  1913  (Acts  1913.  p. 
146  et  seq.),  to  not  violative  of  article  1,  j  4, 
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par.  1,  of  the  Oonstltution  of  1877  (Civil  Coile 
of  1910,  S  6391).  as  being  a  apedal  law  enact- 
ed In  a  caae  tor  whidi  provition  had  previous- 
ly been  made  by  an  exlstlnr  seneral  law.  The 

constitiitlonal  amendment  of  1912  (Acts  1912, 
p.  30),  which  was  adopted  by  the  people,  pro- 
vided for  the  enactment  of  a  law  creating  a 
coort  or  coarts  or  system  of  courts  in  cities  of 
twenty  thousand  or  more  inhabitants." 

In  view  of  the  ruling  there  made  and  what 
was  said  In  the  course  of  the  opinion,  we  con- 
clude  that  the  act  under  review  here  Is  not  a 
special  law  in  a  case  for  which  provision  baa 
been  made  by  a  general  law. 

As  to  the  other  ground  of  the  exception  to 
the  act,  we  do  not  think  the  contention  is 
sound  that  the  duties  Imposed  up<m  the  clerk 
of  the  municipal  court  and  tlie  power  there 
given  blm  as  to  issuing  attachment  and  sum- 
mons of  garnishment  and  taking  affidavits 
are  judicial  In  their  character.  Such  duties 
may  have  some  elements  of  a  judicial  nature, 
but  they  are  more  truly  ministerial  In  char- 
acter. 

The  court  did  not  err  In  ormuUng  the  cer- 
tiorari. 
Judgment  affirmed. 
All  the  Justices  concur. 


060  Ga.  68) 

SPARKS  St  aL  v.  ANDERSON  et  aL 
(No.  1502.) 

(Supreme  Court  of  Georgia.  Feb.  28, 1920.) 
(BjfVBbu*  by  ih«  Court.) 

1.  WlXXa  ^s614^,  680— CONBIBUXD  TO  OBB- 
ATm  Un  CSTATX  WITH  BHUZKDXB,  ahd,  ir 
DKFADLT,  TBDBT  FOB  OfTBSBB;  TBUBIB  lOB 
un  TINAST  HXLD  TBUSm  lOR  BBKAXHDEB- 
MEH. 

By  item  14  of  the  will  of  Henry  P.  JoneS) 
probated  in  1864,  the  testator  gave  the  prop- 
erty in  dia^nte  to  his  "beloved  granddaughter, 
Josephine  V.  Brazeal,  for  her  sole  and  separate 
use  for  and  during  the  period  of  her  natural 
life  only,  free  and  exempt  fxota  the  debts,  con- 
tacts, liatnlitiea,  or  disporition  of  any  husband 
she  may  have,  and  from  and  immediately  after 
her  death  *  •  *  onto  such  child  or  diildren 
as  she  may  have  living  &t  the  time  of  her  death, 
and  their  heirs  forever.  But  in  default  of  any 
diUd  or  children  living  at  the  time  of  her 
deaUi,  then  the  said  land  to  return  to  and 
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be  equally  distributed  among  his  children  and 
their  lineal  r^jwesentatives  per  stirpes."  By 
item  20  the  testator  provided;  "I  heret^ 
aivotnt  my  aon^  James  T.  Joass  and  Henry 
W.  Jones^  trustees  oi  the  pn^erty  herein  girai 
to  my  granddaughter,  Joseidi^e  Brasesl." 
Held: 

The  provisiiHis  of  the  will  above  quoted  cr^ 
a'ted  an  eatatu  for  life  in  Josephine  V.  Brazeal, 
with  remainder  to  such  child  or  diildren  as 
she  might  have  living  at  the  time  of  her  death ; 
and  if  ihe  should  leave  no  child  or  dilldren 
living  at  the  time  of  her  death,  then  In  trust 
to  be  equally  distributed  among  the  testator's 
children  and  their  lineal  representatives  ftvr 
stirpes.  The  trustees  appointed  in  the  will  were 
not  trustees  for  the  life  tenant  only,  but  for 
the  life  tenant  and  the  remaindermen,  and  the 
trust  was  executory  at  least  until  tiie  death 
of  the  life  tenant,  when  the  possibility  of  her 
having  diildren  would  become  extinct,  and  it 
could  be  ascertained  to  whom  the  estate  would 
ultimately  go. 

2,  Advebse  possBSBion  «=»4  —  Pbbscriptioh 

HELD  TO  BUN  IK  CAVOB  Of  THIBU  PEBSOIT 
HOLDING  ADVBB8BLT  TO  BmCAINDKBMKN. 

Inasmuch  as  the  interests  of  the  remainder- 
men (diildreu  of  the  life  tenant  and  plaintlffii  in 
this  suit)  were  equitable,  legal  tide  to  which 
was  vested  tn  the  trustees  named  In  the  win 
and  their  successors  in  trust,  prescription  would 
run  in  favor  of  a  third  person  holding  adverse- 
ly to  the  estate.  Under  the  undisputed  evi- 
dence introduced  by  the  plaintiffs  and  that 
brought  out  by  cross-examination  of  the  plain- 
tiffs' witness  as  to  adverse  possession  by  tiie 
defendant  under  C(dor  of  title  for  more  than 
the  prescriptive  period,  the  judge  did  not  err 
in  granting  a  nonsuit.  Watts  v.  Booth&  148 
Ga.  876.  96  &  D.  863. 

Brror  from  Superior  Oourt,  Thomas  Ooim- 
ty ;  W.  B.  Thomas,  Judge. 

Action  by  W.  B.  Sparks  imd  oQiera  against 
D.  B.  Ander8<m  and  others.  Vtom  a  Jnd^ 
mait  of  nonsnlt  plalotUfs  tolng  error.  Af- 
firmed. 

C.  P.  Grantham,  of  Thomasvllle,  and  B.  K. 
Wilcox,  of  Valdosta,  for  plaintifrs  in  error. 

Branch  ft  Snow,  of  Quitman,  and  II.  J. 
Mclntyre,  of  llioiDaOTiUe^  for  dsfendants  in 
error. 

ATKINSON,  J.  Judgm^t  affirmed.  All 
the  Justices  concur,  except  BECK,  P.  J.,  ab- 
sent, and  OII£BRT,  J.,  absent  on  account  of 
8lcknea&. 
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(ISO  Oa.  79) 

JOBDAN  T.  STAm  (No.  1782.) 

(Sopzeme  Ccrart  of  Georgia.  '  March  10,  192a) 

(SvOahut  by  th«  Court.} 

1.  ORlirtNAI,  LAW  <E=»448(11}— ^smORT 
TnAT  ACCUSED  AND  WIFE  "WKBB  QVABBEZ^ 

INO"  WAS  NOT  CONCLUBION. 
On  the  trial  of  one  indicted  for  murder,  ft 
was  not  erroneoas  to  admit  in  evidence  the  testi- 
monr  of  a  witness  that  the  accused  and  his 
wife  "were  quarreling  (the  fact  being  relevant 
and  material),  over  the  objection  that  the  an- 
swer given  stated  a  conclusion  of  fact. 

2.  Cbiuinal  iaw  ^=»696(2)— Svidenck  ad- 
wtted  on  pbohibe  of  state's  counsel  to 
show  its  bblxvanct  should  kot  latsb  bk 
excluded  without  a  request  bt  defbnd- 

AJIT. 

Under  the  raling  in  Stone  State,  118  Ga. 
705,  45  S.  B.  630,  98  Am.  St  Rep.  145  (7), 
where  the  conrt  piovlsicmally  admits  evidence  on 
tiie  promise  of  the  state's  eonnsd  that  he  will' 
sobsegaentlr  nmnect  the  same  and  show  its 
relerancTt  It  is  not  for  the  judge  on  his  own 
motion  to  detmnine  whether  such  promise  has 
been  kept  and  to  exclude  the  testimony  without 
a  reqaest  to  tliat  effect  bj  the  defendant.  In 
the  present  case  the  court,  upon  objection  hj 
the  defendant's  counsel,  announced  that  he 
would  sustain  the  objection  and  acdude  the 
evidence  onless  the  state  should  show  its  rele- 
vancy. There  was  no  snbseiiueat  motion  to  ex- 
clade  the  evidence. 

3.  CancnTAL  law  9s»706— State  counsel's 

CONFEBBNCB  WITH  A  WITNXSS  OUT  OF 
HXABIMQ  or  JUBOBS  OVEB  OBJECTION  THAT 
WZTNESa  HAD  NOV  BEdT  OBOSS-KXAlOinD 
KBLD  NOT  EBBOB. 

A  witness  for  the  state  had  heea  examined 
in  chlel  DozIbk  the  absence,  by  permission  of 
the  conrt  and  oonaent  of  connsel,  aomo  of  ^ 
jurors  fnm  the  box»  the  ■tati's  oooaad  was 

permitted  to  confer  with  die  witneaa  In  the 
presence,  but  not  in  the  hearing,  of  the  jurors 
who  remained  In  the  box.  Counsel  for  the  de- 
fendant objected  to  the  conference  with  the  wit- 
ness upon  the  sole  ground  that,  the  witness 
had  not  been  cross-examined.  Held,  that  it 
was  not  error  to  pmnit  the  state's  connsel  to 
confer  with  the  witness  under  the  dreumstances 
stated. 

4.  SunrciENOT  of  btidbncs. 

The  evidence  authorised  the  verdict 

EhTor  from  Superior  Conrt,  Olynn  OoiiDt7; 
J.  P.  HIghsmlta,  Judge. 

Ben  Jordan  waa  prosecuted  for  murder, 
and  fnHD  ttie  judsment  he  toings  error.  Af- 
firmed. 

B.  Wi.  Dnrdui  and  D.  W.  Kraiui,  botb  of 
Bmnswl^  for  plaintiff  la  error. 


A.  y.  SeUers,  Sol.  O^.,  of  Baxle^,  J.  T. 
Colson,  of  Bmnswlck,  Gllflord  Walker,  Atty. 
Geo.,  and  U,  OL  Bennet,  of  Atlanta,  for  the 

State. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  P.  J.«  abaent 
on  account  of  litSuisaa. 


(150  Oa.  <U 

BOATRIOHT  t.  BQATBIGBT.    (Nb.  1O07.) 

(Supreme  Court  of  Qeorgla.   Mardi  9k  tBSO^ 

(SvUdfrM      Oo  CovrfJ 
Appeal  and  kbbob  <jaraB88-  Tbial  coubt  can- 
not AFTBOTS  BEnar  or  bvidkmck  Aim  cbb- 

TinCATION  OF  BILL  OF  KXOKPTI0N8. 

A  petition  for  habeas  corpus  was  brought 
by  a  mother  against  the  father,  to  have  the 
custody  of  their  minor  child  awarded  to  her. 
On  July  26,  1919,  the  judge  of  the  superior 
court,  to  whom  the  petition  was  addressed, 
heard  the  case,  and  on  July  31,  1919,  rendered 
judgment  awarding  the  custody  of  the  diild  to 
the  mother.'  Thereupon  the  father  sued  out 
a  bill  of  exceptions  complaining  of  this  judg- 
ment The  bill  of  exceptiona  was  certified  on 
Aognst  13, 1019.  The  eridenee  la  not  embodied 
in  the  bill  of  exceptions,  but  an  approved  brief 
of  the  same  is  specified  aa  a  part  of  the  record. 
The  writ  of  error  was  received  and  filed  in  the 
Supreme  Court  on  August  23,  1919.  On  Au- 
gust 28,  1919,  a  brief  of  the  evidence  was  filed 
in  the  office  of  the  derk  of  the  trial  court,  and 
was  by  him  transmitted  to  the  Supreme  Court 
It  appears  that  this  brief  of  the  evidence  was 
not  approved  until  August  28, 1919.  HOd^  that 
the  brief  of  the  evidence  cannot  be  eonddeted 
by  this  conrt  The  trial  Judge  was  wiOiont  au- 
thority to  approve  the  brief  of  evidence  after 
the  bill  of  exceptions  had  been  certified.  Simp- 
son r.  Simpson,  138  Qa.  204,  76  S.  B.  9&  And 
as  the  only  qoestions  raised  by  the  asdgnments 
of  error  are  dependent  for  determination  upon 
the  brief  of  the  evidence,  the  judgment  (tf  the 
conrt  below  must  be  affirmed. 

Error  from  Superior  Court,  Emanud  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Proceedings  between  W.  R.  Boatrlght  and 
M.  L.  Boatrlght  Judgment  for  the  latto*. 
and  the  former  brings  error.  Affirmed. 

'Vnillama  A  WlUlanu  and  Waltw  F.  Grey, 
all  (tf  Swalnaboroi  Cor  plaintiff  In  error. 

A.  S.  Bradl€gr>  of  SwainabonH  Cor  defend- 
ant In  errOT. 

GEORGE^  J.  Judgment  affirmed.  AS  the 
Justices  cmcnr,  except  BBOK,  P.  J.,  abaent 
on  account  of  ■tclmosa. 
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(150  Oa.  77) 

JKNKiNS  T.  JJfiNKlNS. 


JAMES  T.  8TATB 
<10l  B.B.> 


(No.  1820) 


(Supreme  Court  of  Georgia.    March  9,  1920.) 

(BgUalHU  hy  tht  Court.) 

1.  Appeal  and  ksbob  9=>302(3j— Motion  tob 

HEW  TBIAL  SHOULD  STATE  OBJECTION  KADK 
TO  ETIDENOK. 

"It  is  a  well-establiahed  rule  of  practice 
that  a  groimd  of  a  motion  for  new  trial  baaed 
upon  the  admiarion  of  evidence  ahoold  state  the 
ohjection  made  to  the  eTideDce.  and  that  such 
objection  was  nrged  at  the  time  the  objection 
was  made;  otherwise  no  question  is  raised  for 
determination.''  City  of  Rome  t.  McWtlUams, 
145  Qa.        8S  &  £.  SSL 

2.  Afpeai.  and  ekbob  «s3302(8)— Motion  it>B 

HEW  TBIAX.  NOT  BHOWIHO  WHAT  WZTHEBB 
WOtnj)  HATS  ANSWERED  IT  ALLOWED  WAS 
XNCOUPLBTE. 

Movant  complains  that  the  court  erred  in 
Bustaiuing  the  objections  of  plaintiflfs  coansel 
and  refusing  to  allow  the  plaintiff  to  answer 
the  foUowiug  qaestion:  "You  don't  want  any  ali- 
mony, do  you?"  This  ground  of  the  motion 
Ifl  incomplete  because  it  does  not  show  what 
tbe  witness  would  have  answered  if  allowed. 
Moreover,  the  goestaon  appears  to  be  fully  an- 
swered by  the  fact  that  the  plaintiff,  to  whom 
tbe  question  waa  propounded,  was  at  the  time 
prosecating  her  suit  in  court  for  tha  recovery 
of  alimony. 

8.  Appeal  and  ebbob  «=s>302(l)~OBorND  or 

MOTION  rOB  NEWLT  DISCOVEBED  EVIDENCE 
NOT  SHOWXNO  lONOBANOE  OP  VAOTO  AND  DIL- 
IGENCE CANNOT  BE  CONBIDEBBD. 

The  ground  of  the  motion  based  on  alleged 
newly  discovered  evidence  cannot  be  consider- 
ed, because  it  is  not  shown  that  tha  tects  there- 
Id  set  out  were  unknown  to  the  defendant  or 
fais  counsel  before  the  trial;  nor  is  it  shown 
that  such  facta  could  not  have  been  diacovered 
by  the  exercise  of  ordinary  diligence.  Civ. 
Code  1910,  S  606ft.  Moreover,  tbe  newly  dis- 
covered evidence  is  merely  impeaching. 

4.  Oram,  obounds  op  motion  nm  new  tbial. 

Other  gronnda  of  the  motitn  for  new  trial 
are  without  merit,  and  not  of  such  character 
aa  to  require  q>eeial  mention.  The  evidence 
authorixed  the  verdict. 

BSrror  from  Superior  Court,  Ben  Hill  Ooud- 
ty;  O.  T.  Gower,  JodgeL 

Action  by  Mrs.  H.  H.  Jenkins  against  H. 
H.  Jenkins  for  the  recovery  of  alimony. 
Judgment  for  plaintiff,  and  defmdant  brings 
error.  Afflnned. 

Jaa.  H.  Dodgen  and  Wall  &  Grantham*  all 
of  filtxgerald,  for  i)lalutlff  In  error. 

A  J.  &  J.  G.  McDwald  and  Yeasie  Jones, 
all  of  EitzgeraM,  for  defaidant  in  mor. 

GILBERT.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECE,  P.  J.,  absent 
<Hi  account  ot  sickne^ 


JAMES  T.  STATU. 
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CL50  Qa.  76) 
(No.  IfilT.) 


(Supreme  Court  of  Georgia.    March  9»  1920.) 

(ByUttiut  iv  the  OomrU) 

1.  Cbiuinal  law  ^=3593~SaowiN6  bequib- 

ED  WHEBB  CONTINUANCE  SOUGHT  OH  AC- 
COUNT OF  ABSENCE  OF  COUNBHX  STATED. 

All  applications  for  continuances  are  ad- 
dressed to  the  sound  legal  discretion  of  the 
court.  Penal  Code  1910,  i  992.  "Continuances 
on  account  of  the  absence  of  counsel  are  not 
favored,  and  a  strict  showing  is  required ;  par- 
ticularly whore  other  competent  counsel  have 
bem  secured,  and  no  Injury  is  shown."  Pop- 
peU  V.  State,  71  Ga.  276(2). 

2.  OBnnNAL  LAW  ^606— BVXDENOE  TO  POBU 
BASIS  VOB  CONTnniAHCE  ON  ACCOiniT  OF  AB- 
8EH0E  OP  COUNSEL  HELD  INBUITXCIENT, 

Where  such  a  motion  was  predicated  oa  a 
statement  of  associate  counsel  "io  bis  place" 
that  the  absent  counsel  "was  in  New  7ork  states 
Bick,  that  he  left  Georgia  for  the  purpose  of 
regaining  bis  health,  and  that  he  would  not  be 
physically  able  to  appear  in  court  if  he  was 
here,"  it  was  not  error  to  overrule  the  motion. 
The  evidence  of  the  absent  counsel's  illness  was 
too  indefinite  as  to  time  and  when  employment 
began,  and  appeared  to  be  based  upon  the  opin- 
ion of  one  otiier  than  a  physician,  without  dis- 
cIoBing  the  source  of  hia  inforaaation.  Loyd  v. 
State,  45  Oa.  ff7(4). 

8.  Cbuinal  law  «S9038(1)— Newlt  disoot- 

BBED  EVIDENCE  AS  TO  WEAKNESS  OP  UTEND- 
ANT'S  HIND  HELD  IHBUmOlBHT  TO  AITTHOB- 
IZB  NEW  TBIAL. 

A  new  trial  will  not  be  granted  on  account 
of  newly  discovered  evidence  to  the  effect  that 
the  "d^endant's  mind  is  weak  and  has  been 
weak  all  of  his  life,"  and  from  observation  of 
that  ftict  the  witness  believes  the  defendant 
does  not  know  the  distinction  between  right 
and  wnmg;  especially  where  the  affidavits  in 
regard  to  dUigen<»  fail  to  meet  tiie  require- 
ments ot  the  law.  It  la  not  made  to  appear 
that  the  counsel  for  the  accoaed,  who  waa  ab- 
aeat  at  the  trial,  did  not  know  <tf  tiie  alleged 
newly  discoTOTed  facta  inior  to  Aa  trial  of  the 
jcase, 

4.  Aasfommrn  op  bbboe. 

He  remaining  assignments  of  error,  in  so 
far  as  they  are  complete  and  sufficient  in  them- 
selves, do  not  show  cause  for  the  grant  of  a 
new  triaL  The  verdict  waa  supported  1^  evi- 
dence. 

Error  from  Supolor  Court,  Twi^  Coun- 
ty; J.  Lu  Kent,  Judge. 

Joe  James  was  convicted  of  an  ofFense,  and 
he  brings  error.  Affirmed. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr.,  both 
of  Macon,  for  plalntllT  tn  error. 

B.  L.  Stephens,  Sol.  Gen.,  of  Wrightsvllle, 
Clifford  Walker,  Atty.  Gen.,  and  M.  O.  Ben- 
net,  of  Atlanta,  for  tlie  State. 

GIUBERT,  J.  Judgm«it  affirmed.  All  the 
Justices  concur,  except  BECK,  P.  J.,  abarat 
on  account  of  Bidmess. 
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(Ga. 


(160  Ga.  U) 

EDWARDS  et  aL  T.  SANDS.   (No.  147a) 
(Snpreme  Ooart  of  Georgia.    Feb.  14,  1920.) 

(SyUalnu  ^y  the  Oourt.) 

1.  BXKODTOBB  AKD  ADHnnBTBATOBS  «S3»1S7— 
OBDBB  of  OBDIHABT  BBQtTIBKD  FOB  AN  AD- 
KiniSTBATOB'S  BAJX  OF  LAND. 

An  order  granted  by  tbe  ordinary  to  an  ad- 
ministrator to  Bell  land  of  hia  inteatate'a  estate 
is  a  condition  precedent  to  a  valid  sale. 

2.  EZBODTOBB  AND  AAUINISIKATOBS  4=9S47— 
OBDIHAKT'b  OBDKB  to  bell  HUST  DB8GBZBB 
XAND  AS  "DOINZZXLT  AB  POSSIBLE." 

Sn^h  order  must  spedfy  "tberain  the  land  as 
definitely  as  possible."  OIt.  Code  WHO,  |  4026 ; 
18  Ore;  748. 

8.  EXEOTTTOBB  AND  ADUNISTBATOBS  ^»347— 
DaSCBIPTION  OF  LAND  IN  OBDXB  OF  BALK 
HKLD  JNSUFFICIBNT. 

Where,  upon  the  trial  of  a  claim  to  land 
adrertised  for  sale  by  administrators,  they  in- 
troduced in  evidence,  as  their  aafbority  to  sell, 
an  order  granted  by  the  ordinary  of  Tattnall 
comity,  wherein  the  only  description  of  the  land 
was:  "50  acres,  more  or  less,  of  the  lands  of 
the  decea£ed,  situate,  lying,  and  being  in  the 
401at  district  G.  M.  o£  Tattnall  county,  and 
bounded  north  by  lands  of  Jim  Tippins  and 
Hattie  Dasher,  east,  south,  and  west  by  other 
lands  of  A.  J.  Edwards,  decpaaed,"  tiie  intestate 
of  tbe  adminiatrators,  and  there  was  no  other 
evidence  as  to  the  identity  of  the  land  to  be 
aoltf— Aeld,  that  the  order  gave  the  administrators 
no  power  .to  sell  any  land  of  their  intestate's 
estate,  for  the  reason  that  the  reference  in  the 
order  to  an  indefinite  number  of  acres— "BO 
acres,  more  or  less,  of  tbe  lands  of  the  deceased," 
bounded  on  three  sides,  "east,  south,  and  west 
by  other  lands  of  the  deceased,  was  too  vague 
and  uncertain  to  specify  any  land  to  be  sold. 
Huntress  v.  Portwood.  116  Ga.  301,  42  S.  B. 
518;  LottteU  v.  Whitehead,  121  Ga.  609,  40  S. 
E.  601 :  Crawford  v.  Vemer,  122  Oa.  814,  00 
8.  E.  068.  Sucii  description  was  insufficient  to 
deprive  tbe  heirs  at  law  of  the  intestate  of  their 
title  and  Interest  in  any  land  of  the  intestate, 
and  moreover  a  bidder  at  a  sale  of  such 
scribed  land  conld  not  know  what  land  be  was 
bidding  for. 

4.  bxboutobs  and  adionisibatobb  ^s9828(l) 
—Cannot  sell  land  in  advbbsc  posses- 
sion or  ANOTHEB. 
"An  administrator  cannot  sell  property  held 

adversely  to  the  estate  by  a  third  person ;  he 

must  first  recover  possession."   Civ.  Code  1910, 

{  4033. 

(a)  Occupation  by  tbe  claimant  of  land  at  the 
time  it  was  advertised  for  sale  by  an  adminis- 
trator, evidenced  by  the  claimant  working  tbe 
trees  thereon  for  turpentine,  is  sncb  adverse 
possesrion  as  to  forbid  the  sale  of  the  land  by 
the  administrator.  Guthrie  v.  BnUock,  148  Ga. 
17,  84  fi.  E.  59;  Booth  v.  Toaug,  149  Ga.  270, 
99  S.  E.  886. 

(b)  If  the  claimant  be  in  possession  snd  con- 
tend that  he  is  holding  the  land  adversely,  it 
matters  not  whether  bis  title  be  good.  Hall  v. 
Armor.  68  Ga.  440  (2). 


5.  DlBECTED  VBBDIOr. 

Applying  the  rulings  above  announced  to  tbe 
facts  of  the  case  appearing  from  the  evidence,  a 
finding  was  demanded  that  tbe  land  was  not  sub- 
ject to  be  SQld  by  the  administrators,  and  tlie 
court  did  not  err  in  directing  a  vudlct  to  that 
effect. 

Error  from  Saperlor  Court,  Brans  County; 
W.  W,  Sheopard,  Judge. 

Prooeedinff  |^  B.  XL  Bdwords  and  oUiera^ 
administrators  of  A.  J.  Bdwards,  fOF  the  sale 
of  land  of  tbe  estate,  opposed  by  W.  D.  Sands. 
Directed  judgment  for  defadant,  and  plabt- 
tilfB  bring  error.  Affirmed. 

A.  S.  Way,  of  B^dsvllle,  and  P.  M.  Ander^ 
son,  of  Claxton,  for  plaintlfis  in  error. 

Hlnes,  Hardwlck  &  Jordan,  of  Atlanta,  J. 
Sazton  Daniel,  of  Clazton,  and  W.  G.  War- 
uell,  of  Savannah,  for  def radant  In  error. 

riSH,  a  J.  Judgment  affirmed.  AU  Oie 
JnstloeB  omcnr. 


(UO  Oa.  74) 
GRAVBIT  T.  STATB.    <N&  178&) 

(Supreme  Court  of  Georgia.   March  9,  1920l) 

(S^Jlahiu  Itv  tJte  Court.) 

1.  Cbhonal  law  «s»S14(3)— Befusal  of  in- 
btbuonon  not  pxbiihsnt  to  ■fidbka 
seld  notbbbotl 

Qliere  Is  no  merit  in  die  complaint  nude  in 
the  fourth  ground  of  tbe  motion  for  new  trial 
that  the  court  failed  to  instruct  tbe  jnr7  as 
therein  set  out  Tiiis  is  true  for  the  reason  that 
the  instruction  wUch  it  la  daimed  tbo  cooit 
should  have  given  was  not  pntinoit  to  the  «rt> 
deaoe  in  tbe  case. 

2.  ChABOB  OF  OOUBT. 

The  conrt  deariy,  folly,  and  oomedy  in- . 
structed  the  Jury  as  to  the  law  of  oonq^raey 
applicable  to  the  case ;  and  the  mere  failvre  to 
give  an  instruction  as  aet  fwth  in  tlie  flfdi 
ground  of  the  motion  was  not  error. 

8.  CsmNAL  LAW  ^784(7),  829(U9— Bbpubal 

OF  OHABOE  ALBEADT  FULLY  OOVEBBD  NOT  BB- 

bob;  diABax  on  ciBotmsrANTUL  evii»bncb 

HELD  OOBBBCT. 
It  was  not  error  to  refuse  a  request  to  In- 
struct the  Jury  as  follows:  "In  all  cases  of  eir- 
cumstautial  evidence,  where  out  of  the  evidence 
produced  there  arises  fairly  and  legitimatelj 
two  theories,  one  of  guilt,  and  one  of  innocence, 
it  is  the  duty  of  the  jury  to  accept  the  theoiT' 
of  innocence  and  acquit  the  defendant,  ratbor 
than  to  accept  the  theory  of  guilt;  and  this  is 
true  even  thoivh  you  may  etxuider  that  tiM 
theory  of  guilt  is  supported  by  mucb  strraiger 
evU«ice  than  the  evidence  tending  to  establish 
the  theory  of  innocence."  Tbe  court  clearly, 
fully,  and  correctly  charged  tbe  jury  in  respect 
to  the  law  of  circumstantial  evidence  as  appli- 
cable to  all  the  theories  presented  in  the  caae, 
and,  in  reference  to  the  point  here  raised  gave 
the  following  instru^iooa:  "To  warrant  a  con- 
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▼iction  on  drcamstanttal  erldenee,  the  proved 
hcts  mut  not  <m^  be  oonristeBt  witb  the 
hypothesis  of  caQt,  but  most  a.'dnde  every 
other  reasonable  hypothesis  sare  that  of  the 
guilt  of  the  accns^.  Wben  the  guilt  of  the 
defendant  depends  on  drcomstantial  evidence 
alone,  tl^e  rule  is  that  each  separate  tact  or 
link  which  goes  to  make  the  chain  of  circum- 
stances from  which  the  dedactlon  of  guilt  is 
sought  to  be  drawn  must  be  clearly  proved,  and 
a  fact  not  clearly  proved  sbould  not  be  consider- 
ed as  a  part  of  the  chain  of  cireamstanees,  but 
■bonld  Iw  rejected  by  the  jury,  and  the  drcum- 
stanees  proved  must  not  only  be  condstent  with 
the  defendant's  guilt,  but  they  must  exclude  ev- 
ery other  reasonable  hypothesis  than  that  of  tbe 
deffflidant^s  guilt  If  any  one  or  more  of  the 
circumstances  relied  on  by  the  state  are  not 
clearly  proved,  and  for  this  reason  you  reject 
one  or  more  of  the  drcamstances  relied  on, 
then  yon  will  inquire  whether  the  other  remain- 
ing cireamstanees  proved,  if  they  are  clearly 
prmred,  ace  ooudstcot  with  defendant's  guilt 
and  Incon^tent  with  any  other  reastmabla 
hypothesis  than  that  of  the  defendants  guilt. 
All  esaential  facts  and  circumstances  necessary 
to  sbow  the  commisrion  of  the  crime  and  to 
connect  the  defendant  therewith  as  the  party 
committing  the  act  must  be  proved."  This 
charge  was  approved  in  Davis  v.  State,  74  Oa. 
868.  The  request,  among  other  defects,  failed 
to  refer  to  any  teasonable  hypothesis  of  inno- 
cence. 

4.  CBXU  INAL  LAW  «=3935  (1>— GBEDXBILITr  OV 
WITNESSBS  18  FOB  JUBT, 
It  was  the  province  of  the  jury  to  determine 
the  credibility  of  the  witnesses.  They  believed 
the  witnesses  fbr  the  stats,  and  thdr  testimony 
anthorized  a  verdict  that  the  accused  was  guilty 
as  diarged.  Tba  court  did  not 
a  new  trial. 

Brror  from  Superior  Oaart,  Jadcson  Coun- 
ty;  A.  J.  Oobb.  Judge. 

Martin  Gravett  was  conrlcted  of  an  of- 
tenae,  his  motion  for  new  trial  was  denied, 
and  he  brings  error.  Affirmed. 

P.  Cooler^  of  Jdlenon,  for  plaintiff  In 
ror. 

W.  O.  Dean,  Sol.  Gen,,  of  Monroe,  Clifford 
Walker,  Atty.  Gen.,  M.  O.  Bennet,  of  Atlanta, 
and  W.  W.  Stark,  <tf  Commerce,  for  the 
State. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Jnaticea  concur,  except  BBOK.  P.  J.,  abaent 
on  aoconnt  otalckneaB. 


060  Oa.  78} 

BBNJAUIK  T.  8TATD.  (No.  1632.) 
(Saprems  Court  of  Georgia.  March  10,  ISSa) 

(Bvllohut  bp  the  Court.) 
1,  CwMiNAX   LAW  <8=>824(5)— Failum  to 

OHABOE  LAW  OF  COlfraaSXOHS  »  ABSHtOE 
OF  BEQUSn  MOT  OBOUirD  FOB  RBW  TBIAI*. 

Even  If  the  statements  attributed  to  the  de- 
fendant wen  of  soeb  charactw  as  to  amount 


to  a  confession,  tiis  taSbm  of  the  eonrt  to 
<^azge  tiie  law  of  ctrnfesslona,  In  flw  absence 
of  an  appropriate  and  timely  request.  Is  not 
catue  for  the  grant  of  a  new  trial.  Patterson 
T.  State,  m  Oa.  406,  fi2  S.  R  684  (2);  Bobez^ 
son  T.  States  18S  Oa.  664,  70  B.  m  ITS. 

2.  HouciDi    «S9297,  809(^— Failubx  to 

OHABOX     VOLUHTAST     HANBLAUOHTEB  OB 

JuarnnABLE  HOincnn  hot  bbbob  whbbb 

ISBUBB  NOT  mrOLVXD. 

Under  the  evidence,  neither  voluntary  man- 
slaughter nor  justifiable  bomidde  Is  involved  In 
this  ease ;  and  consequently  a  CsUure  to  charge 
the  law  on  those  snbjects  Is  not  errw. 

5.  HOUOIDI  «Sb221— OHABOE  017  DTXNO  DEO- 
LABATZOTS  BXLO  HOT  AUTHOBIZED  BT  BXA^- 
VEHTB  OFIXBBD  FOB  PUBPOSB  Of  IMFBACH- 
UBRT. 

Even  if  dte  statements  alleged  to  have  been 
made  by  the  deceased,  and  testified  to  by  a 
witness  on  the  commitment  trial,  amounted  to 
dying  declarations,  such  testimony,  when  offered 
in  evidence  fbr  the  purpose  of  the  impeachment 
of  such  vritness,  did  not  anthorlie  a  cha^  on 
dying  declarations. 

4.  CBnoHAL  LAW  «=»828— Faxlure  to  obabqb 

AS  TO  nCPEACHlCENT  OF  WUHEBSES  HOT 
GBOUND  JOE  HEW  TBXAL  IH  ABSBHOB  OF 
WEITTKN  BEQUEST. 

"The  failure  to  charge  upon  the  subject  of 
impeachment  of  witnesses  is  not  cause  for  the 
grant  of  a  new  trial,  in  the  absence  of  appro- 
priate, timely,  written  request  to  iostmct  in 
reference  thereto."  Dean  v.  SUte,  139  Ga.  601, 
77  S.  E.  874;  Perdue  v.  State,  135  Ga.  278, 
69  S.  EX  184  (6).  Where,  on  the  eondusion  of 
the  charge  of  tbt  coort  to  the  jury,  the  court 
was  wally  asked  by  d«eendant*8  conned  "to 
diarge  the  mle  of  impeachment  In  this  case," 
end  the  court  did  charge  general^  <m  the  sab> 
ject  of  impeadiment  of  witnesses  by  contra- 
dictory statements,  It  was  not  error  as  contended 
(there  being  no  spedfic  request  In  writing  to 
charge),  for  the  coart  to  fell  "to  call  the  atten- 
tlm  of  the  jury  to  the  fact  of  the  false  state* 
ment  btifore  the  grand  jury  (which  was  by  said 
witnesses  acknowledged  to  have  been  under  outh 
and  'knowini^  false),  and  to  instruct  the  Jury 
that  If  they  foond  that  aaid  witnesses,  or  either 
of  them,  had  knowingly,  willfully,  absolutely, 
and  falsdy  eworn  In  a  mattw  material  to  the 
Issue  in  question,  during  the  examination  be- 
fore the  grand  jury,  while  under  oath  duly  and 
lawfully  administered,  that  the  evidence  of  the 
witnesses  so  swearing  should  be  rejected,  provld- 
ed  the  Jury  found  such  false  testiniony  was  not 
the  result  of  fears,  either  we]l>founded  or 
groundless." 

6.  AssianiiBRTB  of  bbbob. 

Tbe  othw  assignments  of  enor  are  wtthont 
merit. 

6.  'SUFFIOIBHOT  OF  ETIDBHCB. 

The  verdict  Is  supported  by  the  evidence. 

Error  from  Snperlor  Court,  Oamdoi  Comu 
ty;  J.  P.  Hlgbsmitli,  Judge. 

David  Benjamin  was  convicted  of  an  of- 
fense, and  he  brings  error.  Affirmed. 


4B»For  other  easts  MS 
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Cowart  ft  Tocelle,  of  St.  Marys,  and  E.  B. 
WlUlauu,  of  Brnnswick,  for  ptalntift  in  error. 

Alvln  T.  Sellers,  Sol  Gen.,  of  BaxI^,  CJllf- 
ford  Walker,  Att7.  Oen^  and  M.  C  Bennet, 
of  Atlanta,  for  flie  State. 

HILL,  J.  Judgment  affirmed.  All  the  Jtis- 
tices  concur,  except  BECK,  P.  J.,  absent  on 
account  of  BlcknesL 


(160  G&.  80) 

LANDERS  T.  COBB,  jQdge.    (No.  1038J 
(Supreme  Court  of  Georgia.   Hardi  11,  1^.) 

fSyllahu*  hy  ths  Court.} 

1.  EXCSFTIONS,  BUX  OF  €=363(7)  —  WhEN 
UESITa  or  BIGHT  TO  COlfPEL  TRIAL  JDDOB  TO 
CEBTIFT  BILL  OF  BXCEFTIONB  WILL  BB  COn- 
BIDBBBD  STATED. 
An  extraordinary  motion  for  a  new  trial 
was  predicated  on  the  sronnd  of  alleged  newly 
diacoTered  evidence  to  the  effect  that  the  fore- 
man of  the  jury  trying  the  case  which  found 
the  movant  guilty  was  an  incompetent  juror, 
because  of  the  fact  that  before  his  selection 
as  a  Juror  he  had  made  certain  declarations 
which  clearly  showed  that  he  was  not  a  fair 
juror,  but  was  biased  and  prejudiced  against 
the  movant,  and  that  after  the  trial  another 
juror  who  bad  tried  the  case  made  an  affidavit 
to  the  effect  that  the  foreman  of  the  Jury  had 
stated,  in  the  Jury  room  white  the  verdict  waa 
being  considered,  that,  if  the  movant  was  not 
found  guilty  of  murder  without  a  recommenda- 
tion, be  would  be  banged  by  a  mob,  and  tiiat  the 
Juror  making  the  affidavit  as  to  such  statement 
by  the  foreman  was  induced  thereby  to  agree 
to  the  verdict.  Four  disinterested  persons 
made  affidavits  as  to  the  declaratioas  of  the 
foreman  of  the  Jury,  made  prior  to  the  trial, 
showing.  If  true,  hhi  iacompeteney ;  and  they 
depoaed  that  sudi  dedarations  were  made  to 
affiants  separately  and  on  different  occasions. 
Numeroas  affidavits  were  made  by  citizens  of 
the  community  in  whidi  such  four  affiants  re- 
sided, as  to  their  good  character  and  their 
reputable  associates  where  they  lived.  Tlie 
foreman  of  the  jury,  whose  competency  was  so 
sttnckcd,  made  an  affidavit  denying  that  be 
had  made  any  of  the  declarations  set  out  in  the 
affidavits  of  the  four  peraona  by  whom  it  was 
soDgfat  to  prove  bli  incompetency;  and  afl&* 
davits  of  citixoiB  of  his  county  were  submitted 
as  to  bis  good  diaraeter  and  standing  in  the 
community.  The  affidavit  of  the  juror  which 
souirht  to  impeach  the  verdict  was  held  by  the 
judge,  upon  hoaring  the  motion,  to  be  incom- 


petent evldenee,  and  was  not  oonaldered.  Vba 
motion  for  a  new  trial  waa  overruled.  A  bOI  of 

exceptiooB  waa  duly  presented  to  the  judge 
during  the  term  at  which  the  new  trial  was 
refused,  complaining  of  the  refusal.  The  Judge 
refused  to  certify  the  bill  of  exceptions,  using 
this  language:  "I  decline  to  sign  and  certify 
this  bill  of  exceptions,  aa  tiie  asdgnments  of 
error  therein  are,  in  my  opinion,  without  mer* 
it;  the  grounds  of  tiie  extraordinary  motion  up- 
on wbidi  the  bill  of  exceptions  is  based  bdng, 
in  my  opinion,  without  merit."  Whereupon  the 
movant  petitioned  tiie  Supreme  Court  for  a 
mandamus  requiring  tlie  Judge  to  certify  tiie 
bill  of  exceptions,  ffeltf: 

Upon  an  application  for  a  mandamus  to  com- 
pel the  trial  judge  to  certify  to  a  bill  of  ex- 
ceptions, the  merits  of  the  case  will  not  be  con- 
sidered, if  it  be  die  first  bill  of  exceptions  after 
verdict;  but  if  it  is  upon  a  ruling  relating  to 
an  extraordinaiy  motion  for  a  new  trial,  the 
merits  of  the  motion  wfll  be  Inquired  Into,  and 
the  mandamus  will  not  1>e  granted  unless  the 
motion  is  based  upon  meritorioua  grounda. 
RawUns  T.  Mitchell,  127  Qa.  2>i-Sft,  66  8.  £. 
9S8. 

2,  Nkw  tbzai.  4b»143(1)  —  AmDAvm  di- 

PBACHtNO  TIBDICr  FBOPIKLT  XXCLUmD  OS 
HOTION  BASED  UPOK  EVIDEnCK  AS  TO  IH- 
OOMPBTKNOT  OF  JUBOB. 
"The  affidavits  of  jurors  may  be  taken  to 

sustain,  hut  not  to  impeach  tiielr  verdict-" 
Civ.  Code  1910,  S  BQ33.  It  waa  not  error,  there- 
fore, to  exclude  the  affidavit  of  the  juror  made 
for  the  purpose  of  impeaching  the  verdict. 

3.  Nbvt  tbial  «s»161— REFuaAi.  to  obaht  ov 

AFFIDAVITS  ATTACKING  COUPETBNOT  OF  JU- 
BOB NOT  ABUSE  OF  DISOBETION. 

This  court  cannot  hold  that  the  trial  Judge, 
In  considering  the  affidavit  attaddng  the  com- 
petency of  the  foreman  of  tiie  jury,  and  the  affi- 
davits sustaining  his  competency,  abused  his 
discretion  In  refusing  to  grant  a  new  trial  on 
tlie  atraordlnary  motion  therefor.  Thompaon 
V.  State.  147  Ga.  746,  96  S.  B.  292  (8).  It  fol- 
lows that  the  judge  waa  authorized  to  dedine 
to  certify  the  bill  of  exceptions.  Accordingly 
this  court  refnses  to  giant  a  uial  npon  the  ap- 
plicatim  for  mandamus. 

Orl^al  proceedings  In  mandamus  by  Hd- 
11a  Landers  against  Andrew  J.  Oobb,  Jadse. 
&£an damns  Mifi  refused- 

Wolver  M.  Smith,  Geo.  C.  lliomas,  W.  Hil- 
ton Thomas,  and  Jno.  B.  Gamble,  all  of  Atlb- 
ens,  for  plaintiff. 

PER  CUKIAM.    Mandamus  nisi  refused. 
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LOVE  «t  iL  r.  OOODSON.    (No.  1414.) 
<SnpreiM  OowC  <tf  OeoTfia.    FbK  21^  1820.) 

fiByll^iM  bir  (Ke  Court.) 

1.  Bxicunon  «=>32&— On  nmcBvnmoN  bt 
cunuRTB  or  ruBD  <m  bulb  nsi  agaizist 

SHEBIFF,  INTBBVBI7E6B  COULD  NOT  OUJECT 
TO  JUBISDICTION  OF  OOUBT  WHEBI  THX  QASB 
WAS  A  HONET  BULB  PBOdEEDINQ ;  "UONET 
BULB  PBOCBBDIWG." 
A  nile  nisi  wbb  isaned  against  a  sheriff  by 
the  judge  of  the  snperior  court  to  show  cause 
why  he  shoald  not  pay  over  money  in  his  bands 
to  a  named  plaintiff  bi  fl.  fa. ;  the  rule  stating 
fully  the  detail*  of  the  plaintiffs  claim.  The 
sheriff  filed  hia  answer  setting  up  certain  mat- 
ters relied  on  to  ahow  that  the  plabitifl  was  not 
entitled  to  the  fond  admitted  to  be  in  his 
hands,  end  that  other  named  claimants  were 
entitled  to  the  fund.  Afterwards  the  other 
claimants  filed  an  interTention  substantially  the 
eame  as  the  sheriff's  answer,  and  prayed  that 
the  money  be  awarded  to  them.  Subsequently 
the  intervention  was  amended  by  setting  up  ad- 
ditional matteis,  relied  on  to  show  that  the 
fnterrawn  were  entttied  to  tiie  fond,  ffeld, 
that  the  ease  thos  mreseiited  by  the  pleadings 
was  a  mon^  nile  proceeding,  as  contemplated 
m  Civ.  Code  1910,  S  5348;  and  the  interveners 
took  the  case  as  they  found  it  Charlestoo,  etc., 
Ry.  Co.  V.  Pope,  122  Ga.  577,  50  S.  E.  374; 
Hilton  T.  Haynes,  147  Ga.  725,  95  S.  E.  220. 
Therefore  the  interveners  could  not  object  to 
the  jurisdiction  of  the  court  and  have  the  entire 
proceeding  dismissed  on  the  ground  that  there 
was  no  petitlcm  upon  which  to  base  tlw  rule 
nisi  issued  against  the  sheriff. 

2.  Execution  €=9328— Plkadinq  ik  iirrBB- 

▼KimON  PBOPBBLT  nUCD  AB  AQAINBT  OBJEC- 
TION THAT  IT  WAS  UimUKLT. 
Where  at  the  trial  the  plaintiff  in  fl.  fa.,  who 
brought  the  mle,  offered  a  paper  called  a  trav> 
erse  of  the  sheriff's  answer,  but  in  effect  a  de- 
nial of  the  aveiments  in  the  Aeriffs  answer  and 
in  tlie  intsrrention,  it  was  not  ttrror  to  allow  tlw 
paper  to  be  filed  over  the  objection  that  it  should 
have  been  filed  at  the  first  tern. 

8.  MaBBHALTNG  ASBBT8  AND  BBOUBITXES  «=92 

— Afflioatioh  or  bulb  as  to  cbeditob 

HOLDIKO  CLAU  AGAINST  OKI  OW  TWO  JOINT 
DBBTt«B  BTAXBD. 

Equity  will  not,  where  one  creditor  holds 
a  claim  against  two,  and  another  holds  a  claim 
against  one  of  those  two,  compel  the  former  to 
proceed  agaloat  that  one  of  bis  joint  debtors 
against  whom  the  latter  has  no  claim,  in  order 
that  the  funds  of  his  debtor  may  be  applied 
«xeliisiTely  to  the  payment  of  his  claim.  Equity 
will  never  do  this  for  the  sake  of  the  creditor 
who  baa  a  single  claim,  bnt  will  do  it  when 
it  is  eqnitaUa  as  between  the  two  debtors  that 
it  should  b*  dnie.  Newson  HcLendou,  6  Ga. 
302.  400;  Hanesley  v.  National  Park  Bank,  147 
Ga.  96,  92  S.  E.  879;  Ex  parte  Kendall.  17 
Vesey.  620  ;  2  Story's  Eq.  Jur.  (14th  Ed.)  | 
884  et  seg.  If  anything  said  in  the  opinion  In 
Richardson  t.  Conn,  100  Ga.  89,  27  S.  E.  978, 
conflicts  with  the  ruling  above  announced,  it 
most  yield  to  the  trfder  decision  by  this  court. 
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S.IG.) 

4.  Pabtnebship  ^220(2)— Pboobedb  otbalb 
or  A  fabtnkb's  individual  feopbbtt  was 

PBOPEBLT  applied  TO  BATISFACTIOK  OF 
JUDQUBNT  AOAINST  BOTH  PABTNBBS  IN  FBEF- 
EBBNCB  TO  JUNIOB  JUDGHBICT  AOAINBT  SUCH 
INDIVIDUAL  PABTNEB. 

On  February  24,  1905,  Ooodson  obtained  a 
Judgment  against  a  partnership  composed  of 
Cavender  and  Shahan,  and  against  each  partner 
individually,  and  execution  was  duly  issued  upon 
the  judgment.  On  August  24,  190S,  Evans  ob- 
tained a  judgment  against  Shahan  and  Jasper 
Love,  and  the  execution  issued  thereon  was 
transferred  to  C.  J.  Love  and  others.  A  fund 
was  raised  by  the  sheriff's  sale,  under  the  junior 
fi.  fa.,  of  Shahan's  individual  property;  and  on 
the  trial,  before  the  Judge  without  a  jury,  of  a 
money  rnle  against  the  sheriff  the  plaintiffs  in 
fl.  &L  onder  these  judgments  each  claimed  a 
prior  right  to  the  fond.  The  evidence  anthorised 
the  Ju^e  to  find  the  facte  to  be:  {!)  That  the 
partnership  of  Oavender  &  Shahan  was  termi* 
nated  by  Shahan  volontorily  and  of  his  own  ac- 
cord severing  his  connection  with  the  business, 
announcKng  that  he  would  have  nothing  more 
to  do  with  it,  moving  away,  and  never  after- 
wards participating  in  the  business  of  the  firm. 
(2)  That  Cavender  took  charge  of  all  the  as- 
sets of  the  firm  he  could  secure,  "did  ^e  best 
he  could"  with  them,  and  applied  them  aU  to  ^e 
payment  of  the  firm's  indebtedness;  that  they 
were  not  sufficient  to  satis^  aU  of  sndi  indebt* 
edness;  and  that  he  used  some  of  his  individual 
funds  in  payment  thereof,  but  paid  nothing  on 
Goodson's  claim.  (3)  That  Goodson  borrowed 
from  Cavender,  after  the  rendition  of  Goodson's 
judgment,  a  sum  of  money  less  than  the  amount 
of  the  judgment,  and  the  loan  was  made  on  the 
express  agreement  between  Cavender  and  Good- 
son  that  it  should  not  be  credited  on  the  judg- 
ment (4)  That  no  part  of  Ca vender's  Judg- 
ment had  been  paid.  (Si  That  Shahan  was  in- 
solvent and  Cavender  was  si^vent.  flsM: 

(a)  The  Judge  was  satborized  to  hold  that,  as 
between  Cavender  and  Sbahan,  it  was  not  equi- 
table that  Goodson,  the  holder  of  the  senior  judg- 
ment, should  be  required  to  proceed  against 
Cavender's  property  alone  for  its  satisfaction, 
thus  leaving  the  fund  in  oourt  to  be  awarded 
to  the  junior  Judgment. 

tb)  The  fund  being  insufficient  to  saAify  in 
full  the  senior  judgment,  it  was  not  error  to 
award  it  all  to  that  Judgment,  without  requiring 
tiie  amount  of  Cavender^  loan  to  the  holder  of 
Hie  senior  Judgment  to  be  credited  thereon. 

Error  tr<»n  Snperlor  Court;  Walker  Coun- 
ty; Moses  Wri^t,  Judge. 

Proceedings  between  C.  J.  Love  and  oOi&n 
and  Jacob  Goodson.  Judgmoit  for  the  lat- 
ter, and  the  former  l»liig  error.  Afllnned. 

W.  U.  Henry  and  Shattnck  ft  Bhattack,  all 
of  IiS  Fayett^  for  plalntifls  In  error. 

D.  F.  P(9e  and  B.  H.  W.  Qlenn*  lioth  oC 
La  Fayette,  for  defendant  In  CTror. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  exc^t  OILMIBT,  J.,  absent 
on  account  of  sickness. 
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(150  Ga.  69) 

PUTNAL  T,  HICKMAN.  (Na  1610.) 

(Saprane  Ooort  of  Georcia.   Maidi  %  1^.) 

(SyUabtu  Jty  the  Court.) 

1.  DESCBNT  and  DISTRIBUnOIt  <^364— Recoed 
SHOWING  APPOINTMENT  OE  TBUPOBABT  AD- 
UINISTBATOB  HELD  PBOPKBLT  EXOIiVDKD  OH 
IS8UE  AS  TO  WHBTHBB  WIDOW  EUOTXD  TO 
TAKE  CHIIJ>'S  FAST. 

On  the  trial  of  the  issue  as  to  whether  a 
widow  bad  elected  to  take  a  child's  part  in  the 
estate  of  her  deceased  hnsband,  the  court  did 
not  err  in  refusinx  to  admit  in.  evidence  the 
record  of  the  conrt  of  ordinary  showing  the 
appointment  of  a  temporary  aitaninistrator  of 
the  eatata,  the  aivointment  of  appraiaera,  and 
the  retnm  of  fht  appraisers;  tlie  attempt  to 
•et  aside  the  estate  as  a  year's  support  being 
YfM  because  no  applicaHoo  for  a  year's  support 
had  ever  been  made.  See  Pntnal  t.  Hidunau, 
148  Ga.  621,  97  S.  E.  66& 

2.  DXSCEHT  ASD  DX8TBZBDTC0S  4SS964— Oin.T 
CBILD  or  CtTESTATa  PBOPERLT  aWaBDED 
ON]B-HALr  TTlfDmOSD  ZlffTXBESr  HI  ZASD 
AND  HB8NB  PBOTITa. 

Tlie  nndispnted  evidence  abowed  that  the 
widow  sold  the  entire  interest  of  her  deceased 
husband  in  the  land  within  the  time  allowed 
her  to  elect  between  a  child's  part  and  a  dower. 
There  is  no  evidence  showing  or  tending  to  show 
that  she  did  not  intend  this  conveyance  to 
operate  as  an  election  to  take  a  child's  part 
Tbn  court  therefore  did  not  err  in  directing  a 
verdict  In  fitror  of  the  plaintitC,  who  was  the 
aaty  child  of  the  deceased,  fbr  on«-half  undivid- 
ed interest  In  the  land  and  one-half  latercMt  tn 
tlM  mesne  proflta.  Brawn  t.  Outrdl.  62  Oa. 
257. 

BrzDT  flrom  Snpetfor  Gonrt;  ODlanltt  Ooon- 
ty;  W.  B.  Ibomas,  Judge. 

Suit  by  Mrs.  J.  A.*  Putnal  against  W.  G. 
Hickman.  Directed  vwdlct  for  plaintiff,  her 
motion  for  new  trial  orerroled,  and  abe  ex- 
cepts and  brings  error.  Affirmed. 

Hri^  J.  A.  PDtnal  ffled  suit  oa  August  28, 
1917,  to  recover  certain  lands  of  which  her 
father,  D.  R  Willie,  died  seized  and  possessed 
on  August  8, 1890.  A  temporary  administra- 
tor of  the  estate  of  the  deceased  was  ai^lnt- 
ed  and  auallfied  on  Angust  8,  1890,  and  was 
formally  dismissed  at  the  rd>mary  term, 
1801,  of  the  court  of  ordinary.  No  i>erman^t 
administrator  was  ever  appointed,  so  far  as 
the  record  discloses.    The  deceased  left  a 
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widow  and  only  one  .child,  Mrs.  Pntnal.  Tlie 
widow  sold  the  land  on  October  30,  1801,  to 
J.  R  Sindalr,  predecessor  In  title  of  the  de- 
fendant, and  executed  a  deed,  the  haboidnm 
clause  of  which  was  as  follows: 

"The  same  to  have  and  to  hold  unto  the  aaid 
J.  B.  Sinclair,  hia  heirs  and  assigns,  forerer 

in  fee  simple." 

This  deed -was  recorded  on  December  13, 
1893.  The  defendant  has  been  In  possessl(tf 
of  the  land  since  December  24.  1913.  The 
plaintifl  has  never  been  In  poesession  of  any 
of  the  land.  On  the  trial  the  plaintiff  sought 
to  introduce  In  evidence  a  transcript  of  the 
record  purporting  to  set  apart  the  whole  of 
the  land  as  a  year's  support  to  the  widow  end 
child.  This  Judgment  of  the  court  of  ordi- 
nary had  previously  been  dedared  void  by 
this  court  Pntnal  t.  Hl<^man,  148  Ga.  62i 
97  S.  E.  668.  The  object  of  the  pzoflmd  evi- 
dence was  to  show  that  the  widow  believed 
that  she  was  conveying  to  Sinclair  a  title  to 
the  land  which  she  had  derived  from  the 
Judgment  of  the  court  of  ordinary  setting 
aside  the  year's  suj^rt,  and  that  her  deed 
was  not  Intended  as  an  Section  to  take  a 
child's  part  On  objection  the  court  refused 
to  admit  the  erldence;  there  being  no  evl- 
dence,  except  the  deed,  tending  to  show 
whether  or  not  the  widow  had  elected  to  take 
a  child's  part  Hie  court  ruled  that  the  deed 
was  conclusive  proof  that  the  widow  had 
elected  to  take  a  child's  part,  and  directed  a 
verdict  in  tsTor  of  ttie  plaintiff  for  aii&4ialf 
un^Tlded  Interest  In  the  land  and  one^ialf 
of  the  mesne  profits.  The  plaintiff  moved  for 
a  new  trial  upon  the  gaieral  grounds,  and 
npon  the  refusal  of  the  court  to  admit  in  evi- 
dence the  transcript  of  the  record  In  regard 
to  year's  sunxn^  and  the  dlrectioD  itf  a  to^ 
diet  for  a  half  intwest  Instead  of  the  wlude 
Interest  In  the  land  and  mesne  proflts.  The 
motion  was  overruled,  and  the  plaintiff  ex- 
cepted. 

U  U  Moore,  of  Moultrie,  and  Branch  & 
Snow,  of  Quitman,  for  plaintiff  In  error. 

J.  S.  Ridgdill,  of  Tlfton,  and  W.  A.  Coving- 
ton and  Parker  &  Olbsmi,  all  of  Uoultrl^  for 
defaidant  in  error. 

GILBBBT,  J.   Judgment  affirmed. 

All  the  Justices  concur,  exc^t  BBOE,  P. 
J.,  absent  on  account  of  sickness. 
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HAWKINS  at  al  r.  HAWKINS  et  aL 
(No.  1660) 

(Supreme  Court  of  (Georgia.  Afarch  10,  1920.) 
(Bvllttlma  bv  <A«  Court.) 

X  HUBBAND  AND  Wm  ^s»13!^HuSBAnD 
TAKING  TITLE  TO  FBOPBBTT  FUBOBASBD  WITH 
Wm'B  BBPAEATB  X8TATK  HOUDS  IK  TBU8T. 

Wliere  a  husband  purchases  proiwrty  at  the 
rcQueet  and  direction  of  his  wife,  aa  a  home  for 
her.  with  money  which  is  her  a^urate  estate, 
and  takes  the  title  in  bis  own  name,  but  recog' 
nizes  until  his  death  the  property  so  purchased 
as  that  oi  his  wife,  be  will  be  deemed  to  have 
held  it  In  trust  for  her,  in, the  absence  oi  direct 
evidence  showing  that  the  wife  intended  to  make 
a  gift  or  lend  the  money  to  the  haiband. 

2.  HmSAKD  AND  WIFE  4tsal36— IhFBOVX- 
UXmS  BT  HUSBAITD  WITH  PBOCEEDS  OW  BE- 
AIAT  FUBCHABED  WITH  WOX'S  SIP  ABATE  BB* 
TATB  DBEUBD  UFBOTBiaNT  OIT  TBUBT  BB- 
TAIX. 

Whm  during  the  lifetime  of  the  wife  the 
husband  sella  a  portion  of  the  property  so  pur- 
chaacd,  and  expends  the  proceeds  of  the  sale  in 
improvementB  on  the  remaining  portion,  he  will 
be  deemed  to  have  expended  the  money  in  im- 
provements on  the  trust  estate  as  such,  and  not 
as  aamting  a  claim  adTexse  to  his  cestui  qne 
trust. 

8.  DBSOEITT  AHD  DISTBIBtmOR  «=95S.  90(D— 

Whebb  bcbvivino  husband  devises  pbop- 
■btr  to  8e00ho  wivb  to  bzoudsioh  op 

OHILDBBH  OF  FIBBt  Win  OHILDBEN  HAT  BB- 
COVEB  INTEREST  DEVISED. 

On  the  death  of  the  wife  Intestate  before 
that  of  the  husband,  her  property  descends  to 
the  husband,  and  her  children  as  her  heirs  at 
law,  as  teoiants  in  common;  and  where  the  fath- 
er marries  again  and  subsequently  dies,  leav- 
ing «  will  by  whidi  the  property  ia  devised  to 
tha  seoond  wife  to  the  azdusion  of  die  diildren 
of  the  first  wif  et  these  children  can  maintain 
an  action  to  recover  their  interest  in  the  prop- 
erty tlM  adverse  poasesaion  of  diair  step- 
mother. 

4.  Descent  and  xosisiBimoN  ^»90(2)— AS 

TBABS'  DBLAT  IN  BVINO  FOB  BBOOTEBT  OF 
INTBBBST  AS  HXIB  DOBS  NOT  BAB  EBOOTEBT. 

The  plaintiff's  allegatiwis  did  not  present  a 
stale  demand,  and  they  are  not  barred  of  recov- 
ery for  that  reason. 

5.  SuinoiENOT  OF  pKrmoN.  ■ 
The  petition  aet  ont  a  eanse  of  action,  and 

the  court  did  not  err  in  overmllng  the  demurrer. 


Error  from  Superior  Court,  Smnter  Ooob- 
ty;  Z.  A.  LUtleJohn.  Judge. 

Suit  by  Eugene  A.  HawMns  and  others 
against  Mrs.  William  R.  Hawkins  and  oth- 
ers. Judgment  for  plaintUfs,  and  defendants 
bring  error.  Affirmed. 

Eugene  A.  Hawkins  and  certain  of  Ms 
brothers  and  slaters  filed  a  petition  against 
Mrs.  William  B.  Hawkins,  Individually  and 
as  executrix  of  E.  A.  Hawkins,  deceased,  and 
against  Mrs.  Wei  bom  Clarke,  as  tenant  in 


HAWKIKS  T.  HAWKINS  431 

<102  8.E.} 

possession,  praying  Qiat  It  be  ascertained 
and  adjudicated  that  the  title  to  a  certain 
house  and  lot  is  in  the  plaintiffs ;  that  tb^ 
recover  the  premises^  except  a  certain  inter- 
est admitted  to  be  In  Mrs.  William  R.  Haw- 
kins ;  that  tb^  have  Judgment  against  Mrs. 
Hawkins  for  their  respef^ve  interests  in  llie 
rent^  issues,  and  pn^ts^  as  tbe  same  may 
appear  to  be  due;  and,  Inasmudi  as  the 
property  Is  Incapable  <tf  dlvlslaB  in  Und, 
that  It  be  sold  and  tbe  proceeds  be  divided 
between  the  plalntlgs  and  Mrs.  Hawkins,  as 
their  respective  interests  appear.  Hie  peti- 
tion alleges  substantially  as  foUows : 

The  plaintiffs  are  tbe  clilldren  of  B.  A. 
Hawkins  and  Mis.  Maiy  Ann  Mc(31eskey 
Hawkins,  botii  deceased.  Mrs.  Maiy  Ann 
McCIeak^  Hawkins  died  intestate  on  De- 
cember 14,  ISUK  leaving  no  debts.  Tbex9 
has  been  no  administration  on  her  estate, 
and  tbe  plaintiffs  are  all  bw  belrs  at  law. 
On  Febrnary  6,  1918,  B.  A.  Hawkins  was 
married  to  Mrs.  William  B.  Hawkins,  <me  of 
tbe  deflendants.  On  Novonber  6,  1^7,  B.  A. 
Hawkins  died  leaving  a  will  In  whldh  Mrs. 
William  B.  Hawkins  was  named  as  executrix. 
TbB  will  lus  been  dnly  probated  in  tbe  conrt 
of  ordinary,  and  Iqr  Its  tenns  tbe  house  and 
lot  In  controversy,  situated  In  the  dty  of 
Americas,  were  devised  to  Mra  WlUlam 
B.  Hawkins, 

About  January  15,  18S2,  Mrs.  Mary  Ann 
McOleskey  Hawkins  Inherited  the  sum  of 
$3,161.33.  Tbe  money  was  collected  for  her 
by  E.  A.  Hawkins,  and  at  her  Instance  and 
request  it  was  by  him  Invested  In  the  house 
and  lot  Just  mentioned ;  but  he  took  a  deed 
to  the  property  In  his  own  name  Instead  of 
in  his  wife's  name.  She  was  a  loving  and 
trusting  wife,  and  never  had  any  business 
training,  and  knew  nothing  about  business 
affairs;  while  B.  A.  Hawkins  was  a  lawyer 
and  skilled  in  tbe  management  of  business 
affairs,  by  reason  of  which,  and  with  the 
fTill  confldoice  that  his  wife  had  in  him,  she 
intrusted  the  management  of  her  separate 
estate  entirely  to  him.  No  other  InstrucUona 
or  limitations  were  given  to  Mm  than  that 
he  buy  and  provide  for  her  a  home  with  the 
money  she  had  so  Inherited.  This  was  done, 
and  he  and  his  wife  occupied  the  house  and 
lot  as  their  home  for  the  remainder  of  her 
life.  IDnrlng  all  this  time  E.  A.  Hawkins 
recognized  and  referred  to  the  home  as  ha 
pn^rty.  At  no  time  up  to  her  death  did  he 
ever  repudiate  the  trust  so  resulting,  nor  did 
be  ever  give  notice  to  her  of  any  individual 
personal  claim  to  the  house  and  lot  in  him- 
self, but  he  ratified  the  existence  of  said 
trust  relation  so  created  with  reference  to 
the  prcqperty.  By  reason  of  the  facts  set 
out,  a  trust  In  him  resulted,  and  he  held  the 
property  in  law,  equity,  and  good  conscience 
as  the  trustee  of  his  wife,  and  so  held  it  at 
the  time  of  ber  death ;  and  by  reason  of  this 
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relation,  at  tbe  time  ot  ber  deatb  tbe  plain- 
tiffs, her  ehUdxeD,  and  th^  fatber,  A. 
Hawkins,  became  tenants  In  oommon  of  tbe 
property.  After  tbe  deatb  tb^  mother 
tbelr  fatber  and  som^  of  tbe  plaintiffs  con- 
tinued to  occupy  tbe  premises,  wltbout  any 
cbange  vltb  reference  to  tbe  property,  until 
tbe  time  of  tbelr  fatber's  death.  Upon  bis 
marriage  to  Mrs.  William  B.  Hawkins,  tbey, 
together  witb  some  o£  tbe  plalAtlffs,  contin- 
ued to  reside  on  tbe  property  to  tiie  date  of 
bis  deatb. 

On  May  9,  1916,  plaintiffs'  faOier  executed 
a  will  devlsbig  tbe  property  to  Mrs.  William 
B.  HawlElna  Tbe  plaintiffs  knew  nothing  of 
this  bequest  until  tbe  day  succeeding  tbe 
death  of  their  father,  when  bis  will  was 
read.  Ttda  was  the  first  notice  of  any  claim 
that  Qkeir  father  did  not  bold  tbe  pnq;>erty 
under  tbe  relati<m  of  trustee  of  lOalntlffs' 
mother.  '  He  had  always  prevlonsly  referred 
to  it  as  her  borne.  Prior  to  the  execution 
of  tbe  will  E.  A.  Hawkins  bad  been  weaken- 
ed physically  and  mentally  by  disease.  Mrs. 
William  B.  Hawkins  was  ever  kind  and  at- 
tentlre  to  him.  except  on  aoestions  affecting 
plaintiffs,  when  she  was  extremely  unkind 
and  at  times  abusive,  when  this  was  neces- 
sary to  prevent  a  recoDcillatlon  with  bis 
children.  This  was  done  designedly  on  ber 
part  (as  plaintiffs  are  advlBed  and  charge), 
la  order  to  procnre  the  execution  of  the  will 
and  to  prevent  tbe  plaintiffs  from  being 
more  substantially  provided  for  therein.  E. 
A.  Hawkins  was'  a  man  of  high  sense  of 
honor,  and  was  Influenced  by  the  defendant 
to  repudiate  his  trust;  and  he  did  so  to 
effect  his  peace  of  mind  and  continued  do- 
mestic harmony,  that  became  more  necessary 
to  him  by  reason  of  his  weakened  condition 
from  disease,  and  of  the  Ideal  domestic  con- 
ditions that  had  always  existed,  and  that  be 
had  become  accustomed  to,  between  blm  and 
the  plaintiffs*  mother. 

Mrs.  WlUlam  B.  Hawkins,  Individually  and 
as  executrix,  filed  a  dmurrer  to  tbe  petition, 
wfiicb  was  oremfled,  and  tbe  defendants  ac- 
cepted. 

Jule  Felton,  of  Montezuma,  Wallls  &  Fort, 
of  Amerlcus,  and  Little,  Powell,  Smith  & 
Goldstein,  of  Atlanta,  for  plaintiffs  in  error. 

Hlxon  A  Face,  Shlro  A  Sbeppard,  and  W. 
W,  Dyiee,  all  of  Amerlcus,  for  defendants 
In  error. 

HILL,  J.  (after  stating  ttie  facts  as  above). 
[1,  a]  1.  Tbe  GlvU  Oode  (1910),  S  3739,  pro- 
vides that— 

'"FmstB  are  Implied  whenever  the  l<wl  title 
is  fat  one  pwson,  bnt  the  beneficial  Interest,  ei- 
ther from  the  payment  of  the  purchase  money  or 
other  circamstances.  Is  either  wholly  or  par- 
tially in  another." 

According  to  the  aUegatlons  of  tbe  petlr 
tlon  In  this  case,  tbe  property  In  omtrovecsy 
was  porduused  by  the  plalnttfls'  father  with 


money  which  bad  been  Inherited  by  hie  irife^ 
tbelr  moQux,  and  under  her  direction  tbe 
mon^.vras  invested  In  Ibe  propwtr  ^  con- 
troversy; but  instead  (tf  having  tbe  deed 
executed  In  tbe  name  ct  bis  wife  be  took.  u. 
deed  in  bis  own  name.  It  la  alleged  that 
from  that  time  vmtU  tbe  date  of  bis  deatti 
E.  A.  Hawkins,  in  whose  name  the  legal  title 
was,  xecognlzed  the  [woperty  as  that  of  his 
wife.  Under  these  <dnnunBtancefl,  wbldi  are 
set  out  more  In  detail  In  the  statement  of 
facts,  we  think  that  a  trust  Is  implied,  and 
that  the  bnsband  as  trustee  bdd  tbe  propa> 
^  for  bis  wife,  tbe  cestui  que  trust,  and  so 
held  it  at  the  time  of  ber  death,  when  he 
and  ber  children  became  by  Inheritance  ten- 
ants In  common  of  the  property.  In  the  case 
of  Barber  v.  Barber,  125  6a.  226,  53  S.  E. 
1017,  it  was  held  that— 

"Whenever  a  husband  acqnlres  tfae  separate 
property  of  his  wife,  with  or  without  her  con- 
sent, he  must  be  deemed  to  hold  it  in  trust  for 
ber  boi^t,  in  the  absence  of  any  direct  evidoice 
that  rile  intended  to  make  a  gUt  of  it  to  Um." 

There  is  nothing  in  ttw  petition  to  Indicate 
that  the  wife  Intended  the  money  as  a  gift 
or  loan  to  ber  bwfeand,  but  <m  tbe  oontrair. 
It  is  sieged  that  it  was  to  be  Invested  in  a 
home  for  tbe  wife,  and  that  the  husband 
recognized  the  prop»ty  as  Qiat  of  bis  wife 
as  long  as  he  lived.  On  demurrer  these  al- 
legations must  be  taken  to  be  true^  and  if 
they  be  true  then  tbey  negative  the  Idea  ot 
a  gift  or  loan  of  tbe  mon^  to  tbe  husband. 
It  was  also  held  in  the  Barber  Case,  sopra : 

"As  long  as  tbe  husband  Is  in  iKwsesdon  of  the 
property,  using  it  for  the  wife's  benefit  and  ree- 
o^izing  her  ownership,  no  lapse  of  time  will 
bar  the  wife  from  aaserdng  her  title  or  calling 
the  husband  to  an  aeoonnting.'* 

See,  also,  to  the  same  effect;  JaiklnB 
Geor^  Investment  Co.,  149  Ga.  47S,  100  S. 
E.  635,  This,  we  think,  la  an  answer  to  the 
contention  that  the  present  suit  is  a  stale 
demand,  having  hem  brought  86  years  after 
the  father  acquired  tlt^e  to  the  moperty  in 
18S2.  See,  alao,  Brooks  v.  Fowler,  82  Ga. 
329,  9  8.  D.  1089;  Parker  BamesTUle 
Savhigs  Bank,  107  Ga.  650,  84  S.  E.  365; 
Burt  r.  Kubnezi,  US  Ga.  1143,  89  S.  E.  414; 
Guinn  V.  Tmltt,  148  Ga.  112,  95  a  E.  068. 

£2]  But  it  Is  insisted  that  the  father,  dni^ 
Ing  the  lifetime  of  plain  tifftf  mother,  sold 
off  a  part  of  tbe  property  purchased  with  tbe 
moth^s  mon^,  thereby  asserting  bis  In- 
dividual claim  to  tbe  property  adversely  to 
that  of  his  wlf&  Tbe  reply  to  this  Is  tbat 
tbe  allegations  of  the  petlUon  are  to  the  ef- 
fect that  tbe  proceeds  <^  the  sale  of  the 
property  by  the  bnsband  In  tbe  Instant  case 
were  devoted,  at  least  In  part,  to  ImproTinc: 
tbe  wife's  property,  and  therefore,  under  the 
allegatlMis,  whatever  was  done  In  this  re- 
gard will  be  considered  as  having  l)een  done 
by  the  husband  as  trustee  for  ttie  ben^t  oC 
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tlte  trust  estate;  nottiiJig  appearing  to  the 
contrary.  A  case  similar  In  Its  facts  to  tbe 
one  now  nnder  re  view  was  recently  dedded 
by  this  court  In  accordance  with  tbe  ruUng 
here  made.   McDowell  t.  Donalson,  149  Oa. 

 ,  101  S.  E.  578. 

[4.  f]  From  what  has  been  said  we  reach 
the  conclusion  that  tbe  petition  set  forth  a 
cause  of  action,  which  was  not  barred,  and 
the  court  did  not  err  in  overruling  the  demur- 
rer. 

Jui^Ement  affirmed. 

AH  the  Justices  concur,  except  BBOK,  P. 
absent  on  aocoont  of  sicknaBa. 


(i»  Oa.  nz) 

TOWN  OF  ADEIi  et  aL  T.  UTTLEFIIBLD. 
CNo.  1601.) 

(Supreme  Court  of  Georgia.  Feb.  13,  192a) 

(SyUabiu  hy  the  Court.) 

t.  HANnAMDB  <8=>18&— FAILUBX  Ot  ICUNICI- 
PAI.  ADTHOBITIBS  TO  COMPI.T  WrTH  OKDEB 
TO  PAT  JUDQUSNT  C0NSTITU1XD  CORTEUPT. 
Where  tbe  plaiodff  in  a  mooey  judgment 
asainst  a  municipality  filed  an  appliottion  for 
a  writ  of  nuadamus  against  tbe  municipal 
authorities  to  compel  them  to  pay  off  and  dis- 
charge tbe  Judgment,  alleging  that  tiie  munid- 
pality  had  on  hand  an  amount  of  mon^  large- 
ly In  acesB  of  tbe  amount  of  the  judgment, 
and  that  the  town  avtboritfes  could  levy  a 
tax  to  raise  money  with  which  to  pay  off  tiie 
judgment,  and  tbe  municipality  met  these  al- 
legatioDB  by  a  denial  that  it  had  on  hand  funds 
with  which  to  pay  off  and  discharge  the  judg- 
ment, alleging  that  all  fuadi  on  hand  could  be 
applied  only  to  certain  other  stated  purposes, 
and  where  the  judge,  upon  the  heariiv  of  the 
application  and  tiie  response,  granted  a  manda- 
muf  absolute,  regotriDg  that  the  town  author- 
itles  pay  the  amount  of  tbe  judgment,  this  was 
an  adjudication  that  tbe  town  authorities  did 
have  on  hand  the  necessary  funds,  and  this 
judgment  was  binding  upon  the  town  author- 
ities, and  a  failure  to  comply  with  the  order 
in  the  mandamus  absolute  rendered  the  re- 
spondents liaUe  to  be  attached  (or  contempt. 

2.  AfpkaIi  and  ebbob  ^=»238(a>— Necessitt 

or  EXCEPTION  TO  BULINOS  ON  OBDEB  DIS- 
HISaiNO  MOTION  FOB  NEW  TBIAL  STATED. 
Where  a  judgment  wss  rendered  for  the 
plaintiff  against  tbe  defendant  in  a  suit,  and 
the  losing  party  made  a  motion  for  a  new 
trial,  which  was  afterwards  dismissed  by  the 
court  because  of  want  ot  prosecution  and  of 
failnn  to  file  a  brief  of  evidence  in  aocordanoe 
witb  the  order  taken  in  term  tim^  if  this  or- 
der was  improvidently  or  improperly  granted, 
or  was  based  upon  grounds  which  did  not 
exist,  the  movant,  upon  learning  of  its  pas- 
sage, should  promptly  have  moved  to  vacate  it 
or  set  it  aside,  and,  upon  refusal  of  the  mo- 
tUm  to  Tai»te,  should  have  excepted  thereto, 
or,  if  the  motion  to  vacate  was  improperiy  ^ith 
missed,  he  should  have  excepted  to  that,  and 


upon  sndi  exception  be  could  have  had  the 
question  determined  opm  review. 

BrrM  from  Superior  Conrt,  Oook  County; 
W.  B.  Thomas,  Judge. 

Action  by  J.  J.  Llttlefldd  against  the  Town 
of  Adel  and  others.  Judgment  for  idalntU^ 
and  defendants  bring  error.  Affirmed. 

See,  alus  99  S.  EX  38. 

In  July,  1916,  J.  J.  UtOefleld  ffled  suit 
against  the  town  of  Adel,  and  on  the  trial  of 
the  case  in  November,  1917.  obtained  a  judg- 
ment for  a  stated  sum  of  money  against  the 
defendant.  The  latter  filed  a  motltm  for  a 
new  trial  oa  November  21, 1917;  and  the  mo- 
tion was  set  for  a  hearing  on  the  second 
M<mday  In  January  following.  This  hearlftg 
was  continued  from  time  to  time.  Tbe  or- 
der was  taken  in  term,  allowing  completion 
of  the  motion  and  brief  of  the  evldaice  at  or 
before  the  hearing.  The  motion  was  finally 
set  down  for  bearing  May  19, 1918,  and  was 
tbea  by  order  of  the  judge  dismissed  for  want 
of  iwosecatlon ;  no  hrist  at  erldenoe  having 
been  filed.  On  June  6,  IMSt  the  plalatUTs 
counsel  made  a  demand  tm  the  municipal 
authorities  for  payment  of  tlie  amount  due 
on  the  Jodgmat.  On  July  26,  1918,  a  mo- 
tltm  was  filed  In  the  saibe  court  to  set  asl^ 
tbe  verdtet  and  tbe  judgmrat  entered  in  0ie 
preceding  Novemb^.  Two  months  later  tide 
motion  to  set  aside  the  verdict  and  Judgment 
was  dismissed.  On  June  8,  1918,  (m  an  ap- 
plication for  mandamus  against  the  mayor 
and  council  of  tbe  mnnic^llty,  a  mandamus 
nisi  waa  Issued.  In  answer  the  respondents 
averred  that  they  had  no  funds  irtilch  would 
be  subject  to  such  judgment  and  execution, 
even  If  they  were  legal  aud  valid,  which  they 
denied ;  that  such  funds  as  they  bad  on  hand 
were  not  subject  to  this  common-law  judg- 
ment, as  they  had  been  collected  for  the  pur- 
pose of  paying  off  bonded  Indebtedness,  for 
school  purposes,  and  from  the  levy  of  a  street 
tax.  After  a  hearing,  a  mandamus  absolute 
was  granted,  requiring  the  town  authorltlea 
to  pay  the  amount  of  the  Judgment.  Upon 
failure  and  refusal  of  the  town  to  pay  In  ac- 
cordance with  the  mandamus  absolute,  a  peti- 
tion for  attachment  for  contempt  was  brought 
against  the  mayor  of  the  town,  the  council 
men,  and  the  secretary  and  treasurer.  A 
rule  nisi  was  Issued  upon  this  petition,  and 
an  answer  was  filed,  which  consisted  In  part 
of  tbe  auctions  of  fact  set  forth  above. 

J.  P.  Benight,  of  Nashville,  for  plaintiffs  In 
error. 

R.  A.  Hendricks,  of  NaataTllleb  for  defend- 
ant In  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  Tbe  Judgment  granting  a  mandamua 
absolute  against  the  town  of  Adel  and  the 
municipal  autboritiea,  whlcb  was  rendered 
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September  25,  1018,  itands  mmTersed,  and 
Is  binding  upon  tbe  munldpality.  A  writ  of 
error  containing  exceptions  to  tbat  judgment 
was  sued  out,  and  the  question  brought  here 
for  rerlew.  But  the  writ  of  error  was  dis- 
missed. Town  of  Adel  t.  Uttlefield.  149  Ga. 
60,  90  S.  E.  88.  Counsel  for  the  plaintiffs  In 
error  refert  to  the  fi&ct  that  the  Judgment 
granting  the  mandamus  absolute  was  not  af- 
firmed: but  the  dismissal  of  the  writ  of  er- 
ror, as  stated,  had  the  same  effect,  relatively 
to  the  mandamus  absolute,  as  a  Judgment  of 
affirmance  would  have  had.  In  the  appllca- 
ttoD  for  mandamus  the  prayer  was  that  the 
mnnldpality  be  required  to  pay  the  Judg- 
ment, alleging  that  It  had  ¥10,000  or  other 
large  sum  on  hand;  but  In  the  appUcatton 
it  Is  also  pointed  out  that,  if  the  defendant 
has  not  snffldent  funds  In  hand  with  which 
to  discharge  the  Judgment  and  execution,  the 
plaintiff  Is  entitled  to  have  the  town  of  Adel 
levy  a  tax  sufficient  to  pay  off  the  Judgment 
and  the  execution  founded  thereon.  After 
considning  the  evidence  submitted  at  the 
hearing  for  mandamus,  the  court  did  not 
grant  an  order  c<mtalnlng  the  alternative  of 
paying  off  the  Judgment  out  of  funds  on 
hand,  or  of  levying  a  tax  to  raise  the  money 
tor  the  purpose  of  discharging  the  Judgment, 
but  directed  and  commanded  the  municipal 
authorities  to  pay  the  Judgment  The  gues- 
ti<n  as  to  whether  the  town  had  the  funds  in 
hand  to  pay  this  was  an  issue  before  the 
Judge  at  the  bearing  of  the  application  for 
mandamus,  and  his  Judgm^t  ordering  the 
payment,  Instead  of  a  Judgment  ordering  the 
lev7  of  a  tax  with  which  to  raise  the  neces- 
sary money,  adjudicated  the  question  as  to 
whether  or  not  the  town  had  the  funds  with 
which  to  meet  the  Judgment,  and  decided  that 
question  against  ttie  ccmtentlon  of  the  de- 
fendant 

[1]  Whether  the  Judge  found  erroneously, 
under  the  tacts  submitted,  that  the  town 
did  have  the  necessary  funds.  Is  not  before 
us.  The  Judgment  was  conclusive  upon  that 
question.  But  looking  Into  the  record,  we 
can  well  understand  that  the  Judge  might 
have  held  that  general  statements,  in  the  evl- 
doice  and  pleadings  of  the  defendants,  that 
the  money  which  they  had  on  hand  was  sub- 
ject to  a  bonded  debt  and  could  ouly  be  used 
for  certain  other  stated  purposes,  was  not 
sufficient;  that  the  respondents  in  the  man- 
damus proceedings  should  have  shown  pre- 
cisely or  approximately  the  snm  they  had 
on  hand,  how  much  was  then  due  on  the 
bmided  debt,  how  mudi  woidd  be  apprc^riat* 
ed  to  the  school  fund,  and  how  much  was 
raised  from  street  taxe&  But,  whetlier  the 
■bowing  of  the  municipality  upon  tliese  quea> 
ttons  was  suffidentiy  definite  or  not  that 
question  was  settled  by  dw  Judgment  grant- 


ing tba  mandamus  absAlnt^  and  the  failure 
to  file  a  proper  bai  of  exceptions  to  that  Judg- 
vaeat  left  it  to  stand,  and  so  far  as  this  rec> 
Old  diowB  It  is  still  standing,  and  Is  of  full 
force  and  effect  But  oounsd  for  plidntifls 
In  error  Insist  that  at  the  time  Uie  mandamus 
absolute  waa  granted  th«re  was  pending  a 
motion  to  set  aside  the  original  verdict  in 
the  case  and  the  Judgment  founded  thereon. 
One  motion  of  this  Character  had  been  made 
and  dismissed  by  the  court  and  another  had 
been  made,  and  It  was  the  sectmd  motion  to 
set  aside  the  verdict  and  Judgment  that  was 
pending  when  the  mandamus  absolute  was 
granted. 

[2]  We  do  not  think  these  motions  to  set 
aside  can  avail  anything.  Tbey  had  prop- 
erty made  a  motiotf  for  a  new  trial  soon  aft- 
er the  rendition  of  the  verdict  in  the  case. 
Hiat  had  been  dismissed  for  want  of  prose- 
cution. The  conduct  of  the  Judge  In  dismiss, 
ing  It  had  been  attacked.  But  if  that  orda 
dismissing  the  moticm  for  a  new  trial  was 
Improvldentiy  or  impropwly  granted,  the  de- 
fendant should  have  attacked  that,  asking 
that  the  order  dismissing  the  motion  for  a 
new  trial  be  Itself  set  aside  and  that  the  mo- 
tion be  heard  upon  its  merits;  and  If  the 
court  had  refused  to  vacate  or  set  aside  the 
Judgment  dismissing  the  OTiglnal  motion  f<v 
a  new  trial,  his  refusal  to  vacate  or  set  adde 
that  Judgment  could  have  been  made  the  sub- 
ject of  a  writ  of  error  to  this  court;  and  If 
the  grounds  upon  which  the  motion  to  vacate 
was  based  were  Jostlflable  in  their  character, 
they  conld  have  been  examined  by  a  review- 
ing court,  and  a  Judgment  had  upon  review, 
according  to  the  merits  ot  the  question.  But 
the  Judgment  for  mandamus  absolute,  as  we 
have  pointed  ont  above,  stands  It  was  a 
Judgment  rendered  by  a  court  of  competrat 
Jurisdiction,  and  It  was  not  suffidently  met 
by  a  renewal  of  the  statements  upon  the  part 
of  the  town  authorities  that  they  did  not 
have  the  fnnds  cm  hand,  or.  If  they  had  the 
funds,  they  were  not  subject  to  this  Judgmoit 
There  was  no  question  as  to  whether  or  not 
they  had  funds  tn  thdr  hands,  so  as  to  make 
an  issue  of  tect  which  would  require  submis- 
sion to  a  Jury.  The  mandamus  absolute  set- 
ties  the  question  as  to  whether  tiiey  bad  the 
funds  or  not,  and  a  refusal  to  ob^  that  Jndg> 
ment  rend^ed  the  respondents  In  the  «»- 
tempt  proceedings  liable  to  ptuiishmeDt  for 
ODUtempt  t<a  refusal  to  obey  the  mandamus 
absolute  according  to  its  terms.  The  Judg- 
ment in  the  contempt  proceedings  waa  that 
the  town  anOKHrlties  pay  the  monecr  or  be  at- 
tadied  for  contempt ;  and  the  court  did  not 
err  as  against  the  plaintiffs  in  error  in  ren- 
Aertng  that  Judgment 

Judgm»t  affirmed.  AU-ttw  Justtcea  eon- 
car. 
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HIUa^OWN  LmiBEB  00.  t.  TOWN  OF 
MILLTOWN  et  aL   (No.  1335.) 

(Sapreme  Court  of  Georgia.    Feb.  28.  1920.) 

(SyUabiu  &v  the  Court.) 

h  INJTTSOTION  «=»13S(2),  151— INIXSLOOUTO- 
BT   INJUNOnON  HAT   BB   GEANTED  TO  PBB- 
VENT  RAILROAD  rsOlC  DISCONTINUINa  OPER- 
ATION TO  FLAINTUT'B  injury;    ON  INTER- 
LOCUTOBT    HEARING   JUDGE    MAT  OON8IOSB 
BTATU8  BZI8TINQ  WHEN  HE  QRANTED  TSU- 
FORART  ORDER. 
At  the  mterlocutoi7  hearing  for  injanctioii 
the  judge  TBI  authorized  to  find  that  the  de- 
fendant, hr  Talid  contractB  with  certain  of  the 
jdaintiffs  to  operate  its  railroad  permanently, 
upon  whidi  the  public  had  acted,  and  hj  its 
conduct  in  holding  itself  out  to  the  plaintifEa 
and  the  public  as  a  comnum  carrier,  had  de- 
voted  its  road  to  the  public  use,  and  had  estop- 
ped itself  from  removing  Its  railroad  and  dis- 
copttnuipg  its  operatioQ,  and  that  the  threat- 
ened and  intended  removal  of  the  road  would 
work  irreparable  Injury  to  the  plaintiffs.  Tin* 
der  theee  circumstancee  there  was  no  abuse  of 
discretion  in  granting  an  Interlocutorr  Injnn^ 
tion. 

(a)  In  passing  upon  the  merits  ot  the  case 
at  the  interlocutory  hearing  the  Judge  could 
consider  the  status  as  it  existed  wlken  he  grant 
ed  the  temporal?  restraining  order.  See  Byue 
T.  Byne,  M  Ga.  257. 

2.  BSOEITXBB  <■■)!  COTJBT  HAD  AUTHOBXTT  TO 
APFOIHT  KEGKITEB  Of  UILBOAD  IN  AXO  OW 
IHJVNOnON  AOAIMBT  DISOOmtllTUANOE  OV 
OPXBATIOH. 

After  the  grant  of  the  ex  parte  restraining 
order,  and  prior  to  the  interlocutory  hearing, 
the  defendant  ceased  to  operate  the  railroad. 
In  the  order  granting  the  interlocutory  injunc- 
tion it  was  provided:  "It  appears  that  the  de- 
fendant company  haa  failed  to  operate  the  rail- 
road* under  the  order  heretofore  granted,  as 
reqidrcd  by  the  terms  of  said  order.  It  is 
now  further  ordered  that.  If  aft^  ten  days  from 
the  date  of  tliis  order  tlie  defendant  CMupany 
itUl  discontinues  the  operation  of  the  said 
railroad  according  to  law  and  In  terms  of  this 
order,  then  and  in  that  event  it  is  ordered  that" 
a  named  jterson  "take  charge  of  all  of  the  physi- 
cal properties  of  the  railroad  necessary  for  its 
operation,  and  that  he  operate  same  to  the 
reaacmaUe  satlafactiOD  of  tlM  interert  biTcdTed 
and  pending  the  Utigation,  unless  ftuther  oi^ 
dwed  to  the  contrary.  *  *  *  He  may  make 
application  tor  authority  to  lease  any  engine 
or  rolling  stock  necessary  fOr  the  iteration  of 
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the  railroad,  until  the  engine  noTi  held  by  the 
defendant  company  can  be  repaired."  Held, 
being  authorised  to  gr^nt  an  int^erlocutoiy  in- 
junction, the  judge  also  had  avthority,  under 
the  circumstances,  to  appoint  a  receiver  in  aid 
of  the  injonctioii.  Columbian  Athletic  Club  v. 
State,  143  Ind.  96.  40  N.  E.  &14.  28  D.  R.  A. 
727,  S2  Am.  St  Rep.  407 ;  34  Oya  23^ ;  23 
Am.  &  Eng.  Enc.  Law, 
Beck,  P.  J.,  and  George,  diswntlng. 

Error  from  Superior  Coui%  Berrien  Comip 
1y;  W.  H.  a%omas.  Judge. 

Action  for  Injunction  by  Town  of  Mllltown 
and  others  against  the  Mllltown  Lumber 
C(Hnpany.  Interlocutory  injunction  granted, 
and  receiver  appointed  pending  litigation, 
and  deflwklaiit  InliigB  error.  Afflimed. 

Ew  K.  miGOX.  of  Taldosta.  for  plaintUT  In 
errOT. 

a  A.  Christian  and  R.  A.  Hendric^  both 
of  Nashville,  for  defendants  Id  error. 

AiraCINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  P.  J.,  and 
G&OBGB.  J.,  dissenting,  and  GILBSaiT,  J.» 
absent  on  account  of  st^eo. 

BBCK^  P.  J.,  and  GEORGE,  J.  (dissent- 
ing. A  line  of  railroad  constmcted,  own- 
ed, and  operated  by  a  corporation  under 
charter  power  conferred  upon  It  by  the  su- 
perior court,  and  possessing  no  right  to  exer- 
cise the  power  of  eminent  dcnoaln  or  other 
attribute  of  sovereignty,  Is  not,  by  reason  of 
Oie  fact  that  it  carried  passengers  and 
flreight  for  the  public  for  hire,  nor  by  reason 
of  the  fact  that  It  held  itself  out  to  the  plain- 
tiff and  the  public  as  a  common  carrier,  bo 
Impressed  with  a  public  use  as  to  bring  it 
witliln  the  principle  announced  in  Leverett  v. 
Middle  Georgia  &  Atlantic  Railway  Co..  96 
Ga.  885,  24  S.  B.  154.  Brown  t.  Atlantic  & 
Blnnin^m  Railway  Co.,  126  Ga.  248,  55 
8.  E.  24,  7  Ann.  Gas.  1026,  and  Atlantic  & 
Blnnln^am  Railway  Co.  t.  Elrkland,  120 
Ga.  562,  59  S.  B.  220.  We  are  nnable  to  agree 
that  the  evidence  In  the  record  authorized 
the  judge  to  And  that  the  defendant,  by  val- 
id and  enforceable  contracts  made  with  any 
of  the  plaintiffs,  was  bound  to  operate  Its 
railroad  for  any  particular  time  or  perma- 
nently, or  that  by  its  conduct  It  was  estopped 
from  discontinaing  the  oprantlott  of  Its  road. 
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LAICB  V.  HOWARD    (No.  1492.) 
(Snprenw  Oooit  ot  Oeorgia.   S'eb.  14,  1^.) 
(Sytlabua  by  the  Court.) 

LUCITATIOn  OF  ACTIONS  <=>1S0(7)— SUIT  HAT 
BB  BBOUOHT  WITHIH  SIX  IfONTHS  OF  DIB- 
MISSAL  or  SUIT  BBOUOHT  IN  WBONO  COUNTT. 

Wbere  suit  waa  broafht  afaiost  a  railroad 
comitany  to  recover  damages  for  a  tort  com- 
mitted in  another  countj  in  tbia  state,  and  was 
diamlaaed  by  the  plaintiff  after  Hie  rendition  of 
a  decision  by  this  court,  holding  that  the  coort 
of  the  county  in  which  the  suit  was  brought 
had  no  jurisdiction  of  the  caBe,  the  suit  might 
be  brought  again  within  six  months  of  the  dis- 
missal in  the  county  io  which  the  cause  of  ac- 
tion originated,  although  the  bar  of  the  stat- 
ute of  limitations  would  attach  but  for  the 
pendency  of  the  first  suit. 

Certified  Question  from  Court  of  Appeals. 

Suit  by  George  P.  Howard  against  E.  T. 
Lamb,  receiver  of  the  Atlanta,  Birmingham 
A  Atlantic  Railroad  Company.  Demurrer 
overruled,  and  defendant  took  error  to  the 
Court  of  Appeals,  which  certified  a  question. 
Question  answered. 

Jadgmeat  conformed  to  by  Court  of  Ap- 
peaU  102  S.  IL  133. 

'  The  Ooart  of  Appeals  certified  to  tbe  Su- 
Iireine  Conrt  tbe  foUowlng  qnestlon: 

"Under  section  2796  of  the  Civil  Code,  pro- 
viding that  in  certain  kinds  of  cases  'all  rail- 
road companies  shall  be  sued  in  the  county  in 
which  the  cause  of  action  originated,'  aad  that 
'any  judgment  rendered  in  any  other  county 
than  tbe  one  in  which  the  cause  so  originated 
shall  be  utterly  void,'  and  in  view  of  the  deci- 
sion in  the  case  of  Atlanta,  Knoxville  &  North- 
ern Railway  Co.  v.  Wilson,  119  Ga.  782  [47  S. 
E.  366],  was  the  entire  proceeding  in  a  case  to 
which  these  provisions  applied,  and  in  which 
the  Supreme  Court  held  that  'the  petition 
■hows  upon  Ita  face  that  the  coorts  of  Coweta 
oounty  altHie  had  jnrisdirtifnL  of  this  snitf  and 
that  the  superior  court  of  Fnlton  county  did 
not  have  jurisdiction,*  and  it  should  have  been 
dismissed  upon  general  demurrer'  (145  Oa.  850 
[90  S.  E.  63]),  so  utterly  void  as  to  prevent  re- 
newal of  the  action  within  six  months,  so  that 
the  renewed  case  should  stand  upon  the  same 
footing,  as  to  limitation,  vrith  the  original  case, 
as  provided  in  aectioD  4381  of  the  Civil  Code, 
where  the  toriag  party  dismissed  bis  case  be- 
fore  the  remittitur  from  the  Supreme  Court 
was  made  the  judgment  of  the  court  below?" 

A.  H.  Freeman,  of  Newnan,  Hatton  Loire- 
Joy,  of  Le  Grange,  and  Brandon  ft  Hynda;  of 
Atlanta,  for  plaintiff  In  error. 

WeBtmorelnnd,  Anderson  ft  Smiitt,  of  At> 
lanta,  for  defendant  In  error. 

BECK,  P.  J.  On  May  26,  1014,  George  P. 
Howard  filed  rait  In  tbe  soperior  conrt  of 
Falton  coun^.  Ga.,  against  B.  T.  Lamb,  as 
receiver  of  the  Atlanta,  Birmingham  ft  At- 


lantic Railroad  Oompany,  to  recover  a  snm  of 
money  alleged  to  be  tbe  value  of  property  de- 
livered by  him  to  the  receiver  In  May,  1910, 
for  transportation  from  Atlanta  to  Senota, 
Ga.,  which  he  claimed  the  receiver  converted 
at  Senloa,  Ga.,  by  an  unlawful  delivery.  In 
less  than  15  days  the  action  would  have  been 
barred  by  the  four-year  statute  of  limita- 
tions. A  general  demurrer  was  interposed  by 
the  d^endant,  on  tbe  ground  that  tbe  supe- 
rior court  of  Fulton  county,  Ga.,  bad  no  Ju- 
rlsdlction  of  the  case,  for  tbe  reason  that 
the  conversion  complained  of  took  place,  if 
at  all,  in  Coweta  county,  and  not  in  Pulton 
county.  The  court,  upon  argument,  sustained 
the  general  demurrer,  but  allowed  tbe  plain- 
tiff 10  days  in  which  to  amend.  The  plaintiff 
did  amend  by  alleging  that  his  suit  was  for 
breach  of  contract,  and  not  for  the  conversion. 
The  defendant  renewed  his  demurrer,  which 
was  overruled,  and  the  amendment  waa  al- 
lowed. Exceptions  were  filed  by  tbe  defend- 
ant, and  upon  bearing  the  case  the  Supreme 
Court  held  that  the  action  was  ex  delicto, 
and  could  not  be  changed  by  amendment  In- 
to an  action  ex  contractu;  that  the  superior 
court  of  Fulton  county  did  not  have  Judlsdic- 
tion  of  the  suit,  and  that  the  court  erred  in 
not  sustaining  the  general  demurrer  to  the 
amended  petition.  See  Lamb  v.  Howard. 
146  Ga.  847,  90  S.  E.  63. 

On  March  24,  1917,  seven  years  after  the 
cause  of  action  Is  said  to  have  originated, 
George  P.  Howard  filed  his  suit  in  the  Cowe- 
ta superior  court,  seeking  to  recover  for  the 
same  alleged  conversion.  In  his  petition  be 
alleges  that  he  had  previously  brought  suit 
against  the  defendant  in  the  superior  court 
of  Fulton,  county,  that  he  vohintarlly  dis- 
missed said  suit  on  the  6th  day  of  November, 
1916,  and  that  be  brtugs  tbe  present  suit 
within  six  months  as  a  renewal  of  the  origi- 
nal suit  To  this  new  suit  the  def«idant 
demurred,  on  the  grounds. that  it  set  oat  no 
cause  of  action;  that  it  was  barred  by  tbe 
statute  of  limitations;  that  it  did  not  ap- 
pear that  the  prior  suit  was  sucb  a  salt  as 
would  have  tolled  the  statute  of  limitations ; 
that  £he  prlw  suit  was  filed  In  tbe  superior 
court  of  Fulton  countyt  Ga.,  to  recover  for 
a  conversion  alleged  to  have  taken  place  in 
Ooweta  county,  Oa. ;  that  tbe  sapwlor  court 
of  E^olton  county  bad  no  JurlsdlcHon  of  Ute 
prior  suit;  that  any  judgment  rendered 
tlierein  would  bare  been  utteiiy  void;  and 
that  a  renewal  suit  cannot  be  brought  Within 
sue  months  when  the  court  in  which  the  first 
suit  was  filed  was  witbout  Jurisdiction ;  and 
tliat  the  suit  In  tbe  sapeAox  court  of  Ihil. 
ton  county.  6a.,  was  not  sadi  a  case  as  tlie 
plaintiff  could  MmmMam  and  reconunmce  wltb* 
In  six  months.  The  court,  after  azgameat, 
overruled  Ibla  demurrw,  whereupon  the  de- 
fendant excepted  and  brought  the  questlcm 
to  tbe  Court  of  Appeals  tar  review. 
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It  Is  declared  In  section  2798  ot  ttie  Civil 
Code,  relating  to  the  veuue  of  suits  against 
railroads  and  electric  companies,  that  all 
railroad  companies  sball  be  sued  in  the  coun- 
ty in  which  the  canse  of  action  originated, 
by  any  one  whose'  person  or  property  has 
been  injured  by  such  railroad  company,  its 
officers,  agents,  or  employes,  for  the  purpose 
of  recoTering  damages  for  sncb  injuries,  and 
that  any  judgment  rendered  in  any  other 
county  than  the  one  in  which  the  cause  so 
originated  shall  be  utterly  void.   And  it  Is 
contended  by  counsel  for  the  plalntiCT  in  er- 
ror that,  as  in  the  proceedings  against  the 
railroad  company  In  the  suit  brought  hi  Fol- 
ton  county  any  Judgment  rendered  there 
would  have  been  utterly  void,  the  entire  pro- 
ceedings were  a  nullity,  and  could  not  oper- 
ate to  toll  the  statute  so  as  to  prevent  a 
bar  of  the  statute  If  the  statutory  period  had 
elajwed  between  the  time  of  the  alleged  in- 
Jury  and  the  date  of  bringing  the  suit  in 
Coweta  county,  which  alone  had  Jurisdiction. 
Counsel  Insists  that  section  2798  of  the  Civil 
Code -Is  not  merely  a  statute  relating  to  ven- 
ue, but  takes  away  Jurisdiction  of  such  cases 
from  the  courts  of  counties  other  than  the 
one  in  which  the  action  originates,  and  that 
under  the  plain  language  ot  the  statute 
where  suit  for  damages  to  recover  for  in- 
juries to  property  in  any  county  of  this  state 
is  brought  in  some  other  county,  a  Judgment 
roidered  in  the  court  of  such  other  county  Is 
utterly  void.  Up  to  this  point  we  agree  with 
the  contwtton  of  counsel  for  plaintiff  in  er- 
ror.  But  we  cannot  agree  with  than  to  the 
extent  of  holding  that  suits  brought  in  oth- 
er counties  than  that  in  which  the  cause  of 
action  originated  are  atter  nullities  and  have 
no  effect  whatever— not  even  the  effect  of 
toUine  the  statat&  We  have  not  overlooked 
tbe  forcetnl  ai^ument  made  that  If  the  suit 
could  result  at  tbe  most  in  a  Judgment  ttiat 
was  utterly  void,  the  proceedings  were  nec- 
essarily void  and  amounted  to  nothing.  Nor 
baTB  we  overlooked  the  numerous  decisions 
<itea.  In  the  brief  of  oouns^  Cor  plaintUt  in 
eiTor ;  some  of  them  to  tbe  effect  that  tbe 
suit  broo^t  elsewhere  than  as  provided  In 
Ibe  statute  Is  void,  and  the  defendant  can- 
not waive  the  question  of  Jurisdiction  by 
pleading  to  tlie  merits ;  that  a  railroad  com- 
panyt  expressly  w  by  adlence,  cannot  give 
Jurisdiction  to  a  court  al  a  county  other  than 
tliat  that  in  which  tbe  tort  was  committed; 
Hiat  thB  itfovlslmis  of  the  statute  are  manda- 
tory (Summers  v.  So.  By.  Co.,  118  Ga.  174, 45 
S.  S.  27;  Bpps  V.  Buckmaster,  104  6a.  088, 
80  a  B.  959);  that  Jurisdiction  of  subject- 
matter  cannot  be  ^ven      consent  and  can- 
not be  waived  (Dix  v.  Dlz,  132  Oa.  630,  64  S. 
EL  790 ;  Sootb  Carolina,  etc.,  R.  Co.  v.  Dietzen, 
101  Oa.  780,  SO  8.  E.  202).  We  have  also  con- 
sidered Ote  cases  where  It  has  been  decided 
that  where  a  declaration  was  filed  In  office 
of  tho  clerk  and  no  process  was  attadied  and 
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no  service  effected,  and  no  waiver  made,  tbo 
proceeding  was  void,  and  was  properly  dis- 
missed at  the  trial  term  for  that  reason; 
that  such  defects  were  not  amendable  (Mc- 
Ghee  v.  Mayor,  etc.,  78  Ga.  790,  3  S.  E.  670) ; 
and  that  such  an  action  does  not  constitute 
the  pendency  of  a  suit,  so  as  to  prevent  the 
bar  of  the  statute  from  arising,  thereby  giv> 
Ing  the  plaintiff  the  right  to  bring  a  second 
action  within  six  months  of  the  dismissal  of 
the  first  (Murray  v.  Hawkins,  144  Ga.  613,  87 
S.  £}.  1068).  Nor  have  we  overlooked  tbe  de- 
cisions holding  that  a  petition  for  certiorari 
which  does  not  plainly  and  distinctly  set 
forth  an  assignment  of  error  on  any  ruling 
or  decision  of  the  inferior  judicatory  is  void, 
and,  being  void,  no  renewal  of  it  can  be  had 
within  six  months  (Citizens'  Banking  Co.  v. 
Paris,  119  Ga.  617,  46  S.  B.  63S) ;  and  simi- 
lar rulings  in  regard  to  attachments  dis- 
missed because  void.  Notwithstanding  these 
dedMona*  tbe  rulings  in  which  are  not  ques- 
tioned as  hetog  correct  upon  the  facts  of 
those  cases,  we  are  nevertheless  of  the  ojfin- 
l<m  that  tbe  statute  in  section  4381  of  tbe 
Civil  Code  is  a  remedial  statute,  and  Is  to 
be  liberally  omstrued  so  as  to  preserve  the 
right  to  reaew  the  cause  of  action  set  forth 
in  a  previous  suit,  wherever  the  same  bad 
been  disposed  of  on  any  grounds  other  than 
one  affecting  the  merits.  Atlanta,  Knoxville 
&  Northern  Br.  Ga  v.  WUaon,  110  Oa.  781, 47 
S.  B.  866.  In  Uie  case  last  dtetl  it  is  said: 

"The  railroad  company  insists  that  it  was 
ruled  in  Wilson  v.  A.,  K.  &  N.  B.  Co.,  116  Ga. 
ISO  [42  8.  B.  356],  that  the  superior  court  of 
Cobb  county  had  no  jurisdiction.  It  contends, 
therefore,  that  the  suit  was  void,  did  not  ar- 
rest the  nnmtng  of  the  statute  ot  limitationi, 
and  camiot  bs  used  as  a  basis  for  a  renewal 
within  six  months  under  Civil  Code,  |  S786. 
It  relies  upon  Williamson  v.  Wardlaw,  46  Ga. 
120,  Ferguson  v.  New  M.  Co.,  SI  Ga.  600,  and 
McLendon  v.  Hernando  Co.,  100  6a.  210  (28  S. 
B.  1&2],  that  Huits  void  for  want  of.  service; 
Hamilton  v.  Phenix  Co.,  Ill  Ga.  875  [36  8.  B. 
960],  and  HiU  v.  SUte,  U5  Ga.  833  [42  S.  B. 
286],  that  a  void  application  for  a  certiorari; 
Bdwarda  v.  Boss,  08  Ga.  that  a  void  at- 
tachment; Moss  V.  Keesler,  60  Qa.  44,  that  a 
suit  in  another  state,  or  in  the  United  States 
court — cannot  be  relied  on  to  prevent  the  run- 
ning of  the  statute,  nor  to  preserve  the  privi- 
lege of  renewal.  It  relies  particularly  upon 
Gray  v.  Hodge,  50  Ga.  262,  and  Mobs  v,  Kees- 
ler, 60  Ga.  44,  where  it  was  held  that  'a  suit 
in  a  court  having  no  Jurisdiction  is  no  suit  aC 
all,  but  a  mere  nullity,'  and  cannot  be  the  foun- 
dation for  the  right  of  renewal.  Oa  the  other 
hand,  Hm  defendant  la  error  seeks  to  differuH 
tlate  these  eases, .  drawing  the  distinction  be- 
tween Void'  and  'voidable*  snits,  Indstins  that 
what  was  said  in  Hoss  v.  Keeder  as  to  jarla^ 
diction  was  obiter,  and  that  the  ease  was  right- 
ly decided  on  the  ground  that  a  suit  brought 
in  the  United  States  coort  is  not  within  the 
provisions  of  Civil  Code,  1  8786.  She  also  in- 
sists that  Gray  v.  Hodge  was  rightly  decided 
f»  grounds  other  than  that  relating  to  lurisdlc- 
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tion,  as  the  renewal  atatote  coTild  not  be  used 
to  save  a  cate  barred  by  the  UmitatioD  act  of 
1869;  that  the  court  had  no  jnrisdiction  ot  the 
Bubject-matter,  under  the  Constitution  of  1888, 
the  consideration  ot  the  debt  being  a  slave; 
that  the  jadgment  of  dismissal  of  the  first  suit 
on  the  ground  that  the  court  had  no  jurladic- 
tion  waa  conclnsive  that  the  same  conrt  for 
the  same  debt  had  no  jurisdictioii  in  the  second; 
and  that  what  was  written  as  to  a  void  suit  was 
obiter.  She  also  relies  on  Bountree  t.  Key,' 71 
Go.  2L4,  where  the  petition  alleged  that  the 
courts  of  Telfair  county  had  jurisdiction,  and 
the  defendant  filed  a  plea  that  he  resided  in 
Macon  county.  Acquiescing  in  the  correctness 
of  this  plea,  the  plaintiff  failed  to  prosecute 
his  action,  and  the  suit  waa  dismissed  after  the 
bar  bad  attached,  but  within  six  months  it 
was  renewed  in  Macon  county,  where  the  de- 
fendant then  resided ;  and  this  court  held  that, 
though  the  dismias^  had  not  been  by  the 
plaintiff,  it  might  be  renewed  In  Macon  county, 
sayinff  tiiat  *thiB  court  has  gooe  to  great  lengths 
in  permitting  the  renewal  of  suits  within  six 
months,  so  as  not  to  be  barred,  if  the  original 
suit  was  not  barred,  so  as  to  extend  the  provi- 
sions to  almost  any  case  where  the  suit  waa 
dismissed  not  on  its  merita.'  It  is  not  neces- 
sary to  re-examine  these  cases,  nor  to  deter- 
mine whether  there  is  any  reaj  conflict,  and, 
if  go,  which  line  of  anthoritiea  is  to  be  follow- 
ed. For  here  it  ia  evldNit  that  the  suit  in 
Cobb  comity  cannot  be  treated  aa  rold.  It  was 
sufficiently  valid  to  be  osed  aa  a  means  of  abat- 
ing the  later  suit  brought  in  the  dty  court  of 
AUanta.  And  if  enough  of  a  former  suit  to 
sustain 'a  plea  in  abatement,  it  was  enough  of 
a  suit  to  prevent  the  running  of  the  statute, 
and  to  form  a  stock  upon  which  the  renewal 
suit  might  be  grafted.  When  this  court  decid- 
ed that  the  plea  in  abatement,  because  of  the 
pendency  ot  the  former  salt  in  Cobb  county, 
was  well  founded  In  point  ot  law  and  fact,  It 
waa  necessarily  adjudicated,  In  Tiew  ot  OMl 
Code,  i  5094,  that  the  first  action  was  not  ao 
defective  that  a  recovery  thereunder  could  not 
possibly  be  had.'  It  was  not  absolutely  void; 
the  conrt  had  jurisdiction  of  the  subject-mat- 
ter. In  fact,  in  passing  on  the  plea  in  abate- 
ment, it  was  distinctly  recognized  that  the  suit 
in  Cobb  county  waa  far  from  being  a  nullity; 
tor  it  was  expressly  aaid  that:  Hhe  defendant 
haa  Borely  been  called  upon  to  do  aomething  in 
the  way  of  defendins  acainst  the  original  ac- 
tion. If  It  had  Ignored  that  action,  it  would 
not,  after  a  judgment  therein,  have  been  heard 
to  aay  that  the  same  was  "ineffectual."'  A,, 
K.  &  N.  Ry.  Co.  T.  Wilson,  116  Ga.  183  [41 
S.  E.  99&].  In  selecting  Cobb  county  aa  the 
venue  in  which  her  action  was  to  be  tried  the 
plaintiff  made  a  mistake,  but  was  not  gnUty  of 
sudi  laches  as  to  warrant  the  defendant  in 
insisting  that  nothing  had  been  done  to  inter> 
rapt  the  running  of  the  atatute.  Section  3760 
of  the  Oi^  Oode  waa  Intended  to  afford  re- 
lief from  audi  miatakes,  aeddenta,  and  errora. 
If  the  plaintiff  had  brought  her  ault  properiy, 
there  would  have  been  no  occasion  to  discon- 
tinue. When  the  reason  for  discontinuance  ap- 
peared, or  was  determined  by  the  court,  the 
statute  allowed  a  renewal  for  the  very  purpose 
of  avoiding  the  result  of  the  error.  The  mis- 
take cannot,  then,  be  relied  on  to  prevent  the 
ri^t  to  renew.  Unless  the  case  ia  an  absolnta 


nullity,  the  defective  or  Improper  suit  may  be 
used  to  nurse  the  cause  of  action  into  full 
life  in  the  proper  fonn  and  forum.  The  acta  ot 
1847  and  1866  (Civil  Code,  |  3786)  are  reme- 
dial. The  decisions  of  this  court  to  that  effect, 
in  Gordon  v.  McCalla,  73  Oa.  699,  Cox  v.  Ber- 
ry, IS  6a.  806.  and  Rountree  v.  Key,  71  Ga. 
2ilA,  are  in  accord  with  the  decisions  of  courts 
in  other  states  under  similar  statutea.  In  Cof* 
fin  T.  GottU,  16  Pick.  [Bfaas.]  886^  Chief  Jus- 
tice Shaw  said:  This  is  a  remedial  statute, 
*  *  *  and  should  have  such  construction  as 
will  best  carry  into  effect  the  intent  of  the  Leg- 
islature. This  statute  ia  founded  on  the  pre- 
sumption that  if  a  creditor  had  permitted  his 
debt  to  remain  a  certain  length  of  time  with- 
out any  attempt  to  enforce  it,  or  to  revive  and 
perpetuate  the  evidence  of  it,  it  is  paid  or  oth- 
erwise disdiarged.  •  *  *  But  this  presump- 
tion does  not  arise  if  the  creditor  resorts  to 
legal  diligence  to  recover  his  debt  within  tJie 
time  limited;  and  the  proviso  follows  this  ob-' 
vious  consideration,  and  dedarea  tiiat  where 
the  plaintiff  has  been  defeated  Iv  some  matter 
not  affecting  the  merits,  some  defect  or  infor- 
mality which  he  can  remedy  or  avoid  by  new 
process,  the  statute  shall  not  prevent  him  from 
doing  so,  provided  he  follows  it  promptly-by  a 
suit  within  a  year.'  " 

While  some  of  that  which  is  said  In  the 
Wilson  Case  la  not  applicable  to  the  sabject- 
matter  ot  the  present  loqairy,  as  the  tort 
there  sued  on  was  committed  In  the  state  of 
Tennessee,  much  of  the  opinioa  and  the  rea* 
soi^ng  upon  which  the  Gondualoa  resta  Ia 
applicable  and  pertinent 

The  plaintiff  In  error  also  relies  upon  the 
■  cam  of  Georgia  B.,  etc.,  Oo.  v.  Seymour,  63 
Ga.  ^B»,  wherein  it  waa  held: 

"When  a  ault  is  brought  against  the  Georgia 
Railroad  Company,  ex  contractu,  In  a  county 
other  than  Bichmond,  although  the  defendant 
may  plead  to  the  meota,  it  is  incumbent  on  the 
plaintiff  to  show  that  the  contract  was  made  or 
to  be  performed  in  the  county  where  the  suit 
Is  brought,  and  on  failure  of  the  plaintiff  to 
make  such  proof,  the  defMdant  may  moTe  to 
dismiss  tor  vhmt  of  jurisdiction.*' 

The  decision  in  the  Seymour  Oaae  waa 
rendered  two  Jtwttcea  (the  court  at  the 
time  of  making  this  decision  consisting  of 
three  Joatlcee),  and  tme  «f  then  diaaented. 
We  cannot  concur  in  the  utiTe  oirfnlfm  at 
the  majority  In  tiiat  eaae^  and  are  not 
bound  thereby.  It  la  true  wtaoi  the  Instant 
case  waa  prevlonsly  here  the  conrt  aald: 

"The  petition  In  this  case  shows  npon  Ita 
face  that  the  courts  of  Coweta  county  •  •  • 
had  jurisdicton  of  this  suit,  and  that  the  bqp«- 
rior  court  of  Fulton  county  did  not  have  juris- 
diction." Lamb  t.  Howard,  145  Ga.  847,  90  S. 
B.  6B. 

This  ruling  goea  no  furthw  than  we  are 
prepared  to  go  now— -no  further  than  we  are- 
compelled  to  go  under  the  plain  language  of 
the  statute;  but  it  la  not  a  holding  that  tbe 
proceeding  In  Fulton  county  was  such  a  ooxn- 
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plete  nullity  that  it  did  not  have  the  effect 
of  tolling  the  statute  00  as  to  allow  the  bring- 
ing erf  a  suit  within  Bix  montba  after  Ita  dla> 
missal. 
All  the  JuBticea  eonciir. 


050  Oa.  S7) 

SBABOABD  AIB  LINE  RT.  t.  BKBWTON. 
(No.  14S1.) 

<Sni»«m6  Court  of  Georgia.    Fak  2i,  1920.) 

(Svllabua  by  the  Court.) 

1,  Okbtxokabi  <e=:»60— Bbikfs  hkld  fbopeblt 

BBBTED  AITD  PETITIOn  HELD  SUmOIKNT. 

Rule  2  adopted  bj  the  Supreme  Co  art,  as  to 
the  manner  of  taking  cases  from  the  Court  of 
Appeals  to  the  Supreme  Court  by  writ  id  cer- 
tiorari a46  Oa.  840,  91  8.  E.  tD,  provide^ 
among  other  tilings:  "Notice  ot  the  date  of  the 
filing  of  the  petition,  together  with  a  copy  of 
tiie  petittcn,  ud  bri^  if  any,  in  support  of  the 
same,  shall  be  served  on  connsel  for  the  re- 
spondent within  three  days  after  such  date." 
Beld,  that  the  petition  for  certioraii  in  this 
case  is  not  subject  to  dismissal  on  the  ground 
tliat  the  plaintiff  in  error  "failed  to  serve  de- 
fendant in  error  with  any  brief  or  argument,  or 
copy  of  same,  to  be  presented  in  said  case,  as 
required  by  nld  rule."  Moreorw,  the  petition 
Itself  fully  set  fdrOi'the  grounds  for  certiorari 
and  the  autiitttities  relied  m  to  sustain  them, 
and  was  duly  served  on  the  reqMndent; 

2.  Trui.  «=»256(18)— FAn-UBK  TO  htbtbuot  as 
TO  mABUBB  or  SAiuQn  roB  mcPfffaKX  m- 

JDBIBS   KBBOB,    WREU  CHAKAOTIB  OF  IH' 

jinuES  IN  isanE. 
In  sn  action  for  damages  based  on  personal 
injuries,  where  under  the  pleadings  and  the 
evidence  there  was  an  issue  whether  the  injuries 
were  permanoit  or  temporary  In  character,  and 
the  judge  instructed  the  jury  relatively  to  the 
measure  of  damages  applicable  to  a  caae  where 
the  Injury  was  permanent,  but  omitted  to  give 
instructions  as  to  the  measure  of  damages  that 
mrald  be  applicable  if  the  injury  were  not 
permanent,  such  omission,  even  withoot  proper 
request  for  cha^e,  would  be  cause  for  reversal. 
Central  Railroad,  etc,  Co.  v.  Dottenheim,  92 
Oa.  425,  17  S.  E.  662;  Central  of  Ga.  Ry.  Co. 
V.  Johnstwi,  106  Ga  139. 32  8.  E.  78 ;  Southan 
By.  Co.  T.  03ryan,  112  Ga.  127,  87  S.  K  161 ; 
Western  &  Atlantic  B.  Co.  t.  Smith,  149  Ga. 
276.  88  S.  E.  983 :  A.,  B.  &  A.  Ry.  Oo.  v.  Bam- 
well,  138  Qa.  669,  76  S.  E.  645;  Western  & 
Atlantic  B.  Co.  v.  Knight,  142  Ga.  801,  83 
S.  E.  943 ;  Western  &  Atlantic  R,  Co.  v.  Ro- 
berts, 144  Ga.  250,  86  S.  E.  933.  In  the  first 
four  of  the  cases  just  cited  the  motions  for 
new  ttisl  expressly  alleged  that  the  damages 
were  excesslTe,  but  the  rulings  made  did  not  in 
any  wise  refer  to  that  fact.  In  the  last  four 
cases,  where  rimilar  rulings  were  made,  the  mo- 
tions for  MW  trial  did  not  allw  that  the  dam- 
ages were  eaccenve. 

8.  Appbal  ajso  EBBoa  *3>1068(5)— BJbbob  in 

BfSASUBS  OP  DAVAGBa  APPZJKD  BIVIKWABIX, 
KVXH  IN  ABSENOS  Of  COMPLAINT  OT  BX0B8- 
8IVK  DAMAOKS. 

In  Central  Railroad  v.  Harris,  76  Ga.  601 
<oDlr  two  of  the  three  justices  presiding),  it 
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was  said:  "No  complaint  of  excessive  damages 
is  made,  and  therefore  it  Is  immaterial  what 
measured  them."  This  ruling  has  been  follow- 
ed and  applied  by  tiie  Court  of  Appeals  in  the 
following  cases:  Gainesville  BCdland  By.  t. 
Jackson.  1  Ga.  App.  632,  57  8.  E.  1007; 
Gainesville  &  Northw^tem  R.  Co.  v.  Galloway, 
17  Ga.  App.  702,  87  S.  E.  10^.  We  do  not 
concur  .In  the  oorrectoess  ot  the  decision  in  76 
Ga.  601,  and  decline  to  follow  It 

4.  Appeal  and  ebbob  ^:>1068(6>— Ebbob  in 
instbucnon  on  ueabmb  op  damaoes  be- 
viewable,  even  in  absbnob  of  alueoation 
in  motion  fob  new  tbial  that  dakaobb 

WEBB  EXOXeSIVB. 

Applying  the  law  as  above  announced,  the 
Court  of  Appeals  erred  in  affirming  the  judg- 
ment of  the  trial  court,  refusing  to  grant  the 
railroad  company  a  new  trial  on  the  ground  of 
failure  to  Instruct  the  jury  as  to  the  measure 
of  damage*  when  not  pttmanent 

Certiorari  from  Court  of  Appeals. 

AetI(Ni  by  J.  A.  Brewton  against  the  Sea- 
board Air  Une  Railway.  Judgmoit  for  plain- 
tiff was  affirmed  by  the  Court  of  Ai^teala  (80 

5.  B.  226),  and  defendant  brings  cartlorarL 
Rev^'Bed. 

Anderson,  Cann,  Cann  &  Walsh,  of  Saran- 
nah,  for  plaintiff. 

H.  B.  Strange,  of  StatetAwro,  and  J.  V, 
Dukeii  of  Penibr6ke,  tos  defendant 

FISH,  C.  J.  Jadgmoit  reversed.  All  the 
Justices  CMicnr,  except  GIIJ3MIT,  J.,  absent 
on  account  ot  tlclcneaa. 


(150  Oa.  87) 
JOHNSON  T.  STATE.  (No.  1663.) 

(Supreme  Court  of  Georgia,    liarch  9;  1920.) 

(fivOabiM  by  fh9  OourL) 

1.  Gbiminal  law  «s>720H.  780(9)— Impbopeb 
BFMftyfg  op  btatb'b  oounsbl  hbld  not 

OBOUND  ¥DB  NEW  IBIAL  WUBBB  JUDOB  IN- 
STBinnS  JTJBT  TO  DISBEGABD. 

It  Is  Improper  for  connsel  for  the  state,  on 
the  trial  of  a  defendant  charged  with  crime,  to 
state  to  the  jury  his  belief  that  the  defendant  Is 
guilty.  Jones  v.  State,  123  Ga.  129,  51  S.  E. 
312 ;  Broznack  v.  State,  109  Ga.  514,  36  S.  E. 
123.  But  where  the  trial  Judge  promptly  ex- 
presses disapproval  of  the  ranarka^  and  in- 
structs the  jury  not  to  conrider  than  In  render- 
ing their  verdict,  the  refusal  bo  declare  a  mis- 
trial on  account  of  such  remarks  will  not  re- 
quire the  grant  of  a  new  triaL 

2.  GannNAL  uw  «s»S61CB)--OoHvxonoN  mat 

BB  HAD  XVBN  THOUGH  OODD  OHABAgm  OB 
A0C17BBD  BB  PBOTEO. 

It  was  not  error  to  Instruct  tiie  jury:  *'I 
charge  you  that  proof  of  good  character  may  in 
itself  generate  in  the  mind  of  the  jury  a  reason- 
al^e  doubt  of  the  guilt  of  the  accused.  While 
that  is  true,  if  the  proof  is  plain  and  convinc- 
ing to  the  minds  of  the  jury,  satisfying  their 
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minds  beyond  a  reasonable  donbt  of  the  snUt 
of  Ihe  accused,  then  they  are  aatborized  to  con- 
vict, even  thou^  there  may  bfl  proof  of  good 
character." 

8.  GnxinnAL  law  ^805(1)— Failubb  wheit 

OITINO  COSRECT  FBINCXPLE  OT  LAW  TO  IR- 

STBUOT  AS  TO  OTHEBt  COBBBCT  PRIffOIFLBS 

nOT  ERSOB. 
The  excerpt  from  the  charge  as  to  con* 
spiracy,  to  which  exception  was  taken,  stated  a 
correct  principle  of  law. 

(a)  It  is  not  a  good  aaaignmoit  of  error  upon 
an  instruction  suting  a  correct  principle  of 
law  applicable  to  the  case  that  the  judge  did  not 
in  the  same  connection  instruct  as  to  some  other 
correct  and  applicable  prindple  of  law. 

4.  ADlflSaiBIUTT  OF  EVIDENCE. 

The  mUngs  of  the  court  upon  the  admissi- 
bility of  evidence  show  no  error. 

5.  CRIMINAI,  law  «=s742(l>-<TBIDIBXLnT  OF 
WITNESS  IS  FOB  JUBT. 

The  credibility  of  the  witnesses  was  ex- 
closively  for  the  jary.  The  evidence  aabmitted 
by  the  state,  though  entirely  circumstantial, 
which  the  jury  bad  a  right  to  believet  was  suffi- 
eient  to  support  the  verdict. 

8.  Motion  fob  wew  trial. 

None  of  the  grounds  of  the  motion  for  new 
trial  show  cause  for  reversaL 

Error  from  Saperlor  Court,  Schley  County ; 
Z.  A.  lilttiejohii,  Judge. 

James  Johnson  was  convicted  of  an  offense, 
and  be  brings  error.  Affirmed. 

W.  B.  Short,  of  Buena  Vista,  C.  B.  Mc- 
Orory,  of  EUavllle,  and  Shipp  &  Sheppard,  of 
Amerlois,  for  plaintiff  In  error. 

Jule  Felton,  Sol.  Gen.,  of  Montezuma,  Jno. 
H.  Cheney,  of  BllavIUe,  Clifford  Walker,  Atty. 
G^.,  and  M.  O.  Bennet,  of  Atlanta,  for  Uie 
State. 

ATKINSON,  J.  Judgment  affirmed.  All 
tlie  Justices  concur,  ezc^t  BEOK,  P.  J,,  ab- 
sent on  account  of  alckneei. 


<150  Ga.  68) 

mUL  V.  STATE.   (No.  1562.) 

Supreme  Court  of  Georgia.  March  9,  1920.) 

FOXXOWED  CASE. 

The  rulings  made  In  the  case  of  Johnson  t. 
State,  lOe  a  BL  439,  this  day  decided,  control 
this  case.  Tte  plaintiffs  in  error  in  the  two 
cases  were  Joistly  indicted  for  the  same  of- 
fens4  and  tiia  complaints  are  practically  the 
same. 

Error  from  Superior  Court,  Schley  County  * 
Z.  A.  Uttlejohn,  Judge; 

Rounder  Hill  was  convicted  of  an  offense, 
and  be  brings  error.  Affirmed, 


W.  B.  Short,  of  BuKia  VlBta,  G  B.  McOro- 
ry,  of  Ellavllle,  and  Staipp  &  Sbej^rd.  of 
Americus,  for  plaintiff  in  error. 

Jule  Felton,  Sol.  Gen.,  of  Montezuma,  Jno. 
H.  Ctaeney,  of  SllaviHe.  Clifford  Walker,  Atty. 
Qem^  and  M.  O.  Bomet,  of  Atlanta,  tor  tbe 
State. 

ATKINSON,  J.  Judgmmt  affirmed.  All 
tbe  Justices  concur,  «Ec^t  BECK,  P.  J^  ab- 
sent oa  acomint  <tf  sickness 


(148  Gs.  81S> 

ADAMS  MOTOR  CO.  et  eL  v.  OLEB,  TSx 
Collector,  et  al.    (No.  1616.) 

(Bumvme  Court  of  Gemrgia.    Fd>.  13,  1820.) 

(BvlUbut  by  the  Court.) 

1.  Tazatioit  «=»42<1>— Statittb  taziitg  au- 
toicobiu  dkalbbs  rot  rrcoitsntutiosal 

AS  TO  OLABSIFIOA'nOn  AOOOBDIirO  TO  POPU- 
LATION OF  OOUKTZEB. 

Subsection  12  of  section  2  of  the  General 
Tax  Act  passed  by  the  General  Assembly  of 
Georgia  in  the  year  I9l8  (Acts  1918,  pp.  43-83), 
ia  not  ancoDstitutional  and  invalid  because  the 
classification  of  the  dealers  ia  automobiles  there 
made  was  arUtiary,  discriminatory,  or  narea- 
Bonable; 

2.  Taxation  ^»42(1>— Statute  taxirq  au- 
tomobnjg  dealeba  not  void  because  au- 
thorizino  excbahge8  whbout  patmskt 
of  additional  tax. 

There  Is  no  merit  in  the  contention  that  the 
classiScation  was  arbitrary,  discriminatory,  and 
unreasonable  becaase  of  the  provision  permitting 
any  person  who  has  paid  t^e  tax  to  resell  any 
automobile  or  vehicle  taken  in  exchange  tar 
an  automobile  without  tfie  payment  of  an  addi- 
tional tax. 

f  Additional  SyUdbu*  &y  Editorial  StafJ 

8.  Taxation  <t=>40(2>— Tax  or  Buanrns  » 

"not  a  tax  on  peopebtt." 
A  tax  upon  business  is  not  a  tax  upon 
"property,"  within  the  meaning  of  the  ad  va- 
lorem and  uniformity  clause  (Cjonst  art.  7,  |  2 
[Civ.  Code  1910,  {  6653]). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 

Error  from  Superior  Court,  Qhatbata  Ooxm- 
ty;  P.  W.  MUdrlm,  Judge. 

Suit  by  the  Adams  Motor  Company  and 
others  against  Fred  Cler,  Tax  Ckrtlectort  and 
others.  Judgment  for  defendants,  and  plain* 
tiffs  bring  error.  Affirmed. 

The  plalntHfs  filed  a  petition  praying  fbr 
Injunction  against  tbe  tax  collector  and  the 
shtflfl  of  Oiatbam  county,  allying  tbat  tliey 
are  automobile  dealers  selling  sevoal  makes 
of  autonoUles,  and  Uiat  tbe  tax  coUectoF, 
Fred  Clier,  baa  aaaeeaed  each  <tf,them  9165 
1^>cm  eaCb  make  of  automobile,  Qnder  aub- 
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section  12  of  section  2  of  the  General  Tax 
Act  of  1918  (Acts  IfllS,  p.  47),  which  Im- 
poses a  tax  of  9165  for  each  make  of  aato- 
moblle  sold  by  the  dealer;  and  that  the  sec- 
tion of  the  act  Imposing  this  tax  Is  uncon- 
stitutional, In  that  it  Is  dlscrlniinatory:  (a) 
It  makes  an  arbitrary,  discriminatory,  and 
unreasonable  dassiflcation  between  dealers 
who  deal  in  one  make  of  aut<Hnobile  and 
dealers  who  sell  more  than  one  make,  with- 
out Inference  to  the  value  of  the  automoMIes 
sold,  the  number  of  automobiles  sold,  the 
gross  or  net  profits  received  therefrom ;  (b) 
it  makes  an  arbitrary,  discriminatory,  and 
unreatonaUe  classification  in  favor  of  persona 
who  take  automobiles  In  exchange  from  oth- 
ers  and  resell  them;  (c)  It  makes  an  arbi- 
trary, unreasonable,  Irregular,  and  ununl- 
form  classification  In  providing  a  tax  of  only 
92:iS0  in  counties  with  a  smaller  population 
than  20,000  Inhabitants.  ¥55  in  counties  of 
a  smaller  population  than  30,000,  $82.50  In 
counties  with  a  population  less  than  $50,000, 
$110  In  counties  with  a  population  of  less 
than  76,000,  and  $166  In  counties  of  less 
than  100,000  peculation,  thereby  offending 
the  due  process  clause  of  the  state  and  fed- 
eral Constitutions  and  the  tax  uniformity 
clause  of  Uie  state  Constitution. 

The  Judge  of  the  superior  court  held  that 
th«  statute  was  constitutional,  and  refused 
an  injunction,  and  to  this  jvdgme&t  the 
plaintiffs  excepted. 

Osborne,  lawrraics  ft  Alnnhama,  of  8a- 
Tumah,  tot  pUlnfafb  In  error. 

Geo.  W.  Owens,  of  StTaimab,  tm  defend- 
ants In  enOT. 

BBGE,  P.  J.  (after  etatliv  the  facts  as 
above).  [1}  1.  Tbs  flection  of  the  General 
Tax  Act  passed  by  the  General  Assembly  of 
Georgia  to  the  year  1918  whldi  the  plaintiffs 
contoid  is  invalid  because  it  violates  certain 
provlslona  of  the  state  and  federal  Consti- 
totio&B  lain  the  following  language: 

"12tli.  Automobiles.  Upon  every  agent  of,  and 
upon  every  dealer  in,  and  upon  every  person  so- 
licitiiig  orders  for  the  sales  ot  antomobiles,  the 
sum  set  oat  bdow,  viz.:  In  each  county  for 
each  make  of  sudi  rehide  only  one  such  tax 
for  such  make  for  each  agency  to  be  taxed  in 
any  one  countor,  Any  agency  having  paid  auch 
tax  to  be  allowed  any  number  of  employ^  with- 
in the  county  wherein  sudi  tax  has  been  palj, 
free  firom.snch  UabiUtlea.  Provided,  that  any 
person,  firm  or  corporation  paying  tth  tax 
shall  be  permitted  to  resell  any  aatomobile  or 
other  veliide  taken  in  exchange  for  automobiles 
without  the  payment  of  additional  tax.  In 
each  county  with  a  population  of  less  than 
20,000,  $27.60.  In  each  county  with  a  popala- 
tioD  of  between  20,000  and  S0.000,  $59.00.  In 
each  coonty  with  a  population  ol  between  30,- 
000  and  60,000,  fSleO.  In  each  county  with  a 
population  between  6(^000  and  76,000,  $110.00. 
In  each  county  with  a  population  of  between 
715.000  and  lQ0,t)0O,  $166.00.  In  each  county 
with  a  population  of  between  100,000  and 
150,000.  $220.00;  In  each  countr  with  a  pcv 
olation  exceeding  150.000.  $275.00." 


[S]  The  soundness  of  the  criticisms  upon 
this  act  depends  upon  whether  the  section 
In  question  makes  an  arbitrary  and  unrea- 
sonable classification  of  dealers  in  automo- 
biles subject  to  the  tax  Imposed  by  this  sec- 
tion. After  earful  consideration  of  the  sub- 
ject of  this  Inquiry  It  does  not  se^  to  tis 
that  the  Legislature,  In  exercising  Its  right 
to  make  a  classification  for  the  purpose  of 
Imposing  a  tax  like  that  In  question,  has 
acted  arbitrarily  and  unreasonably.  It  is 
settled  law  that  a  tax  upon  a  business  is 
not  a  tax  upon  property,  within  the  mean- 
ing of  the  ad  valorem  and  uniformity  clauses 
of  the  Constitution,  and  It  la  not  a  valid 
objection  that  another  business  or  object,  Is 
not  taxed,  or  Is  taxed  a  different  amount. 
The  requirement  of  this  kind  of  classifica- 
tion is  that  it  shall  be  uniform  upon  all 
business  of  the  same  class.  Weaver  v.  State, 
80  Oa.  639,  13  8.  E.  840,  and  cases  there 
dted.  Under  the  provisions  of  the  section  of 
the  tax  act  In  question,  the  classification  Is 
made  with  reterrace  to  the  population  of  thie 
county  within  whldt  the  business  is  carried 
on.  And  to  fix  the  amount  of  the  tax  ac> 
cording  to  tbe  population  of  a  county  is  flx- 
ing  it  wltb  reference  to  a  fact  tliat  Is  not 
arMtrarUy  thosen,  bat  has  Bome  relatixHi  to 
the  qnestifni  of  tluTamount  of  tax  that  would 
be  ri^t  and  proper.  If  tbe  amount  of  tax 
fixed  had  to.be  predsdy  adjusted  so  as  to  im- 
pose Qie  same  burdoi  upw  every  dealer  in 
iwoportlon  to  the  amount  of  business  done 
or  the  opportunity  for  doing  business.  It 
would  be  ttxtremdy  difficult,  if  not  impos- 
sible, to  stiect  any  fact  or  standard  by  which 
the  dassiflcation  could  be  made.  ISxe  only 
requironent  is  t3iat  the  fact  selected  for  the 
dassiflcation  under  which  a  tax  like  tiiat 
in  question  Is  Imposed  shall  not  be  arbitrary, 
but  shall  bear  a  reasonable  relation  to  tiie 
tax  imposed  upon  the  business.  It  may  be 
true  that  a  county  with  less  than  20,000  pop- 
ulation may  In  some  cases  afford  a  more 
profitable  field  for  the  conduct  of  business 
than  an  adjoining  county  having  a  popula- 
tion of  30.000;  but  it  cannot  be  held  that 
the  Legislature  in  enacting  the  provision  In 
question  could  not  dedde  that  there  was  a 
reasonable  relaticm  between  the  population 
of  a  county  and  the  amount  of  business  of 
a  given  character  carried  on  in  that  county. 

Another  ground  taken  by  the  plaintiffs  Is 
that  the  classification  between  dealers  who 
deal  in  one  make  of  automobile  and  dealers 
who  sell  more  than  one  make,  without  refer- 
ence to  the  value  of  the  automobile  sold,  is 
arbitrary,  discriminatory,  and  unreasonable. 
And  again  we  must  re^ly  tiiat  the  fact  select- 
ed by  the  Legislature  as  a  ground  of  classi- 
fication bears  an  actual  relation  to  the  classi* 
fication  made.  As  we  said  in  discussing  the 
other  ground  of  attack  upon  the  act,  it  may 
not  precisely  fix  an  amount  adjusted  to  the 
amount  of  business  that  will  be  done  by 
dealers  in  different  dassg^i^^gj  ^^fet)^ 
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tbat  might  reasonably  be  taken  Into  anuAd- 
eratlon  in  detennlnlnf  the  tax  to  be  Im- 
posed. In  the  case  o£  Sawtell  v.  Atlanta. 
138  Oa.  687,  75  a  E.  982.  an  ordinance  of 
tlie  city  of  Atlanta  Impc^ng  a  tax  of  a  fixed 
amonnt  upon  all  Ice  houses.  Ice  manufactur- 
ern,  or  agencies  not  employing  more  than  fire 
wagons  for  selling  or  delivery  purposes,  and 
fto  each  additional  wagon  above  the  number 
ot  five  an  additional  tax  of  flO,  was  hdd  to 
be  not  Invalid  on  the  ground  that  it  violated 
the  cMiatitutlonal  provision  that  all  taxes 
must  be  uniform  upon  the  same  class  of  sub- 
jects. Under  the  ordinance  there  attacked, 
If  the  Ice  house  employed  one  or  five  wag- 
ons the  tax  was  $50;  but  if  It  empli^ed  more 
than  five  wagons  there  was  an  additional  tax 
of  $10  for  each  additional  wagon.  And  In 
the  case  of  Wltham  v.  Stewart,  129  Oa.  48. 
58  &  B.  483.  it, was  said: 

"Section  2.  par.  2,  of  the  act  of  Oie  General 
Asiembly  approved  December  16,  1902  (Acts 
1902,  p.  19),  provides  that  a  'ipec^  tax*  of  910, 
for  eadi  ttf  the  Gscal  years  1908  Mid  1001,  shall 
be  levied  "upon  the  presidentB  of  eadi  of  the 
express,  telegraph,  steamboat,  railroad,  street 
railroad,  telephone,  dectrlc  light.  Bleeping  and 
palace  car  companies,  banks,  building  and  loon 
aasodattons,  and  gaa  companies  doing  bntdneas 
in  this  state.*  Held  that,  under  the  provisions 
of  said  act,  where  it  appears  that  the  same  per> 
son  is  the  president  of  two  or  more  banks,  a 
tax  of  $10  may  be  collected  from  such  person 
for  each  bank  of  which  he  la  president.  It  ap- 
pearing tai  the  present  case  that  the  plaintiff  in 
error  was  the  president  of  several  banks  doing 
basiness  In  this  state,  he  was  liable  to  be  taxed 
In  the  amonnt  spedfled  In  tbn  above  act  for 
eaeh  bank  of  which  he  was  the  prerident** 

[2]  2.  There  is  no  merit  in  the  contention 
tbat  the  classification  was  arbitrary,  dis- 
criminatory, and  unreasonable  because  of  the 
provision  permitting  any  person  who  baa 
paid  the  tax  to  resell  any  automobile  taken 
In  exchange  for  an  automobile  without  the 
I>ayment  of  an  additional  tax. 

The  act  In  question  not  being  invalid  for 
any  of  the  reasons  set  forth  above,  it  fol- 
lows that  It  Is  not  In  violation  of  the  due 
process  danse  of  the  state  and  federal  Con- 
stitutions. 

Judgment  affirmed. 

All  the  Justices  concur. 


(149  Oa.  822) 

SAVANNAH  PAIGE  GO.  et  ah  v.  GLER,  Tax 
Collector,  et  al. 

BBTSON  et  al.  v.  SAME. 

(Nos.  1516^  1S17.) 

(Supreme  Court  of  Georgia.    Feb.  13,  1020.) 

(SyUahM  &y  the  Court.) 

CONTKOLLINO  CASE. 

These  cases  are  controlled  by  the  decision 
in  Adams  Motor  Co.  v.  Cler,  102  S.  B.  440.  1 


Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrfm,  Judge. 

Separate  proceedings  between  the  Savan- 
nah Paige  Company  and  others  and  F.  A. 
Bryson,  Jr..  and  others  s^alnst  Fred  Cler, 
Tax  Collector,  and  others.  Judgments  for 
ibe  latter,  and  the  former  bring  error.  Af- 
firmed. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiffs  In  .error. 

Geo.  W.  Owena,  of  Savannah,  for  defend- 
ants In  error. 

BECK.  P.  J.  Judgment  afflrmad. 
All  the  Justices  concur. 


060  Oa.  6) 

CABNEB  V.  STATE  BANKIN6  CX>. 

(No.  1442.) 

(Snpreme  Court  of  Georgia.    Feb.  14,  1020.) 

(BpUahut  hv  ihe  Court.) 

1.  FuTTDuurar   oonvzrAncEs  •a»l04(l)— 
TBAiraAonoNs   bxtwbsiv    husbakd  and 

WIR  WnX  Bl  OLOBXLT  BOAKHED. 

l^ansactions  between  husband  and  wlfb  to 
the  prejudice  of  creditors  are  to  be  closely 
scanned  by  a  jury  on  the  trial  of  an  issne  be- 
tween creditors  In  whose  favor  an  execution  has 
been  levied  apon  property  as  the  property  M  .the 
husband  and  the  wifo.  who  claims  the  property. 

2.  FBAUDITLENT      OOErTXTAHOU  <E»86W— 

Pbopxhtt  Qxvur  bt  hubbaho  to  wifa  otb- 

JXOT  TO  CBBDITOBS'  JTrDOHBNT  AQAIKSr  HUB- 
BAITD. 

7%ere  was  evidence  aothorising  the  cbarge 
submitting  to  ^e  inry  the  theorr  that  tha  bos- 
band  was  insolvent,  owning  no  property  In 
Georgia,  and  furnished  the  money  from  his  own 
funds  with  which  the  purchase  of  the  property 
levied  on  was  effected,  though  the  title  was 
taken  tn  the  wife's  name ;  and  tbe  court  prop- 
erly instructed  the  jury  that  such  a  transaction 
would  in  effect  be  a  gift  by  the  husband  to 
the  wife  and  render  the  property  subject  to  a 
judgment  In  favor  of  the.  creditors  a^nst  the 
fansband. 

3.  Tbxai:  ^»193(2)— Iirannonoif  cmemrrm 

NOT  TO  BE  EXPBX8SI0N  OF  00Tmr*8  OPXNIOH. 

Under  the  court's  instruction  It  was  left  to 
the  jury  to  say  whether  or  not  the  husband  had 
nimlshed  the  money  with  which  to  purchase  the 
property  the  title  to  whiqh  was  taken  in  tbe 
wife's  name ;  and  it  was  not  an  expression  of 
opinion  of  what  was  proved  for  the  court  to 
further  instruct  them  that,  if  they  ascertained 
the  facts  hypothetlcally  submitted  to  be  true, 
the  tranaaction  would  amonnt  to  a  gift  from  the 
husband  to  the  wife. 

4.  Fraudulent  conveyances  «=>96(1> — ^In- 
solvent husband's  gift  of  pbopertt  to 

WIFE  void  as  against  HIS  CBSDITOB8. 
If  a  husband,  insolvent  at  the  time  and 
having  no  property  subject  to  the  demands  ot 
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judgment  creditors,  mekefl  a  gift  of  property  to 
bis  wife,  such  a  gift  would  be  void  as  against 
creditors,  whether  or  not  the  wife  had  knowl- 
edge or  notice  of  the  husband's  frandulent  in- 
tent CivU  €ode  1910^  H  8224  (8).  4149. 

fi.  Ohabqie  of  goubt  aitthobized  bt  btz- 

DBNCE. 

The  court  instructed  the  jury:  "If  the  de- 
fendant in  fi.  fa.  was  insolvent  and  furnished 
the  money  to  boy  the  property  levied  on,  and 
title  waa  taken  in  the  wife's  name,  in  a  proceed- 
inic  of  this  sort,  if  it  appears  to  involva  dealings 
betwMD  hoaband  and  wife,  which  Is  challenged 
by  a  creditor  far  fraud,  then  the  burden  wcwld 
be  on  the  wife  to  show  it  was  her  own  money 
tliat  paid  for  the  property,  and,  unless  she  car- 
ried this  burden,  then  sudi  a  transaction  would 
be  void  as  to  creditors,  and  the  property  would 
be  subject  to  levy  and  sale  by  the  creditor  of  the 
hustnnd.'*  The  evidence  submitted,  with  the 
Inferences  which  the  jury  were  authorized  to 
draw  from  it,  authorized  this  charge.  Gray  t. 
OolUns,  139  Oa.  776,  78  S.  B.  127. 

6.  Evidence  €=>684(2)— Defositionb  taken 
xraoeb  statcte  btand  on  bamb  footino  as 
testthont  of  otheb  witneases  with  oob- 

BOBORATIKO    CtSCtmSTANCBS    TO  OTEBOOICB 

THE  iromroNT  so  given. 
Where  the  depOBltlons  of  a  party  to  a  case 
are  taken  under  the  provisions  of  Oie  statute 
and  introduced  as  evidence  In  the  case,  such 
evidence  stands  upon  the  same  footing  as  that  of 
any  otiier  interested  witness;  and  It  does  not 
reqnire  tbtt  testimony  of  two  witnesses,  or  one 
witness  with  corroborating  circumstances,  to 
overcome  the  testimony  thus  given. 

7.  Tbial  «=s>200(3)-^ot  ebboe  to  BErnsB  be- 
quest COVERED  BT  CHABOE  GITBH. 

Nor  did  the  court  err  in  falling  to  charge 
as  to  the  weight  and  effect  of  the  answers  of 
the  claimant  to  questions  propounded  to  her 
In  depositions  by  counsel  for  pl^tlff  In.  attach- 
ment. The  evidence  of  the  claimant  given  in 
the  examination  by  deporitions  was  covered  by 
the  general  Instruction  to  the  jury  that  they 
were  the  judges  of  the  evidence  and  the  credibil- 
ity of  the  witliCSBM. 

8.  F&AUDtnJSNT     COlfVBTANOEB  ^=>309{1) — 

Chabok  btatinq  substance  of  law  Olf 

MATERIAL  ISSUE  HELD  NOT  EBBOKEOUS. 
^e  court  instructed  the  jury  in  the  fol- 
lowing language;  "But  If  the  money  was  sent 
here  by  the  husband  by  check.  In  his  name,  not 
her  name,  sent  here  In  his  name  payable  to  the 
wife,  if  that  money  was  used  to  buy  tliis  ivop- 
erty,  then  I  charge  you.  In  this  transaction  of 
these  issues  njade,  the  burden  would  be  on  the 
wife,  the  daimapt."  While  this  charge  might 
have  been  inaccurate  In  some  respects,  it  stated 
the  substance  of  the  law  upon  one  of  the  mate- 
rial issues  in  the  case,  and  tBe  court  did  not  err 
in  thus  charging. 

(a)  Nor  waa  this  charge  error  in  that  it  In- 
stmcted  the  jury  that  the  burden  would  be 
upon  the  claimant  in  the  event  the  jury  be- 
lieved certain  facts  hypothetleally  stated  to  be 
til*  trath  of  the  case. 

(b)  Kor  did  the  court  err  In  refudng,  on  writ- 
ten request,  to  charge  that  "prima  facie  these 
drafts  or  cashier's  checks  represented  the  money . 


of  that  bank,  and  not  money  of  the  defendant 
In  fi.  Co. 

9.  Appeal  and  ebbob  «sai064(l)— Bkboneous 

GHABQE  AS  TO  WIFE'S  BIOHT  AQAIRST  AT- 
TACHING plaintiff  held  NOT  BO  USLEAD- 
INO  AS  TO  BE  BEVEBSIBLE. 
The  court  charged  the  jury  as  follows: 
"This  is  a  transaction  attacked  by  -creditors 
between  husband  and  wife,  and  the  burden 
would  be  on  the  wife  to  show  it  waa  her  prop- 
erty, her  monvt  her  Beparate  estate ;  and  if  It 
wasn't,  and  she  dont  carry  that  bnideni  it 
wasn't  her  separate  estate,  and  the  money,  the 
transaction,  would  be  a  gift"  T%ls  charge  was 
erroneous;  but  when  the  charge  is  considered 
in  Its  entirety,  in  view  of  the  well-defined  is- 
sues presented,  the  jury  could  not  have  been 
misled  by  this  erroneous  charge,  and  it  was 
therefore  not  hurtfuL 

E/rror  from  Superior  Court,  Hall  County; 
J.  B.  Saaea,  Judge. 

Attachment  suit  by  the  State  Banking  Com- 
pany against  John  D.  Gamer,  wltb  claim  to 
attached  pn^erty  by  Millie  Gamer,  the  wife 
of  defendant  In  attachmrait  Verdict  for 
plaintifF,  <daimai)f 8  motion  tor  new  trl^ 
denied,  and  she  brings  ema.  AiBtmed. 

State  Banking  OonqMny  sued  out  an  at- 
tadimffiit  acalnat  Jtdui  0.  Oamer  m  ttaa 
ground  that  be  was  a  nonresident  and  was 
indebted  to  the  bank  in  a  stated  sum.  The 
attaduneot  was  levied  upon  a  lot  of  land 
in  the  dty  of  OalneBrille,  Hall  oountr.  Oa. 
Mrs.  Gamer,  the  wife  of  tlie  defoidant  In 
attachmoit,  filed  a  claim  to  this  property. 
At  the.  trial  the  issue  was  joined  and  np<m 
the  trial  of  this  issue  the  Jury  retuttted  a 
verdict  finding  the  i;Hx>perty  subject  Mrs. 
Gamer  made  a  motion  for  a  new  trial,  and, 
after  hearing  ttie  same^  tlie  court  ovonOed 
the  motion. 

H.  H.  Pwry,  of  GalneaTill^  tor  plaintiff  in 
error. 

Ed  Quillian,  C.  N.  Davie,  and  W.  A.  Char- 
ters, all  of  OalnesTille,  for  defoidant  In 
error. 

BEOK,  P.  J.  totter  Btatlng  the  facta  as 
abore).  [1]  1.  Error  is  assigned  upon  Qw  fol- 
lowing <^a^  ot  the  court  to  the  Jury: 

"I  charge  you  further,  gentlemen,  that  trans- 
actions between  husband  and  wife  on  one  side 
and  credltora  on  the  other  side,  where  those 
transaetiona  are  attacked  for  fraud,  tlwn  if  that 
is  true,  then  they  should  be  looked  Into  carefully, 
closely,  by  the  jury  and  the  facts  and  circum- 
stances must  Iw  looked  into  with  care  and  cau- 
tion." . 

The  movant  contends  that  there  is  no  evi- 
dence authorizing  this  charge ;  that  It  "tended 
to  prejudice  or  bias  the  Jury  against  the  c<m- 
tentloo  of  claimant,  and  to  create  a  suspicion 
against  her  side  of  the  case;  that  it. placed 
too  much  emphasis  upon  the  burden  charged 


>For  other  oaus  see 
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to  be  upon  tbe  claimant.'*  ^Die  exception  to 
tills  chaige  Is  not  well  taken.  Tbe  court  was 
authorteed  by  Oie  erldoice  to  give  tbe  cbarge, 
when  all  the  facts  and  drcomstances  em- 
bodied In  the  record  are  considered. 

"TransactioDB  between  husband  and  wife  and 
near  relatlTes  to  the  prejndlce  of  creditors  are 
to  be  closely  scanned  and  their  bona  fldes  clearly 
establlBhed."  Gray  t.  Collins,  139  Ga.  T76,  78 
S.  E.  127. 

[2-7]  2-7.  Tb9  rallngs  made  In  beadnotes 
2,  8,  4.  5,  6,  and  7  reanlre  no  extended  dis- 
cussion. 

tl}  8.  Error  la  assigned  upon  Oie  ff^lowing 
charge: 

"Bnt  If  the  money  was  sent  here  by  the  hns- 
band  by  check,'  In  hie  name,  nor  her  name,  sent 
here  in  his  name,  payable  to  the  wife,  If  tliat 
money  was  used  to  bny  this  property,  then  I 
charge  yon,  in  this  tranaaedon  of  these  Issnes 
made,  tbe  harden  woald  be  on  the  wife,  tbe 
claimant" 

Movant  insists  that  there  was  no  evldmce 
to  show  that  "the  money  was  sent  here  by 
the  husband  by  check,  in  his  name,  or  was 
sent  here  in  his  name."  As  appears  from  tbe 
record,  Mrs.  Gamer  rec^ved  tbe  mon^ 
wblcb  tbe  vendor  of  the  property  in  gnestion 
was  paid  tbe  purcbnse  price  In  tbe  form  of 
two  checks,  whl<3x  In  words  and  ^ures  read 
as  follows: 

"Farmers'  State  Gnaranty  Bank  86—310. 
Thomas,  Oklah<mia.  Oct.  2l8t,  1016.  No.  8389. 
Pay  to  the  order  of  Mrs.  John  D.  Gamer  $2,- 
SOdOO  two  thousand  five  hundred  dollars. 
Oashter's  Cheek.       J<An  D.  Gamer,  'Pres." 

"Farmers'  State  Guaranty  Bank  86—310. 
Thomas,  Okta.,  Dec.  23rd,  1916,  No.  8634.  Pay 
to  the  order  of  Mrs.  John  O.  Gamer  $2,500.00 
two  thousand  five  hundred  dollars.  Cashier's 
Check.  John  D.  Garner,  Pres. 

"(1  NaU.  Bk.r 

Tbe  words  "1  Natl.  Bk.**  are  written  In 

pencil. 

It  also  appears  from  the  record  that  John 
D.  Garner  was  the  president  of  the  Farmers' 
State  Guaranty  Bank  at  Thomas,  Okl. 

Strictly  leaking,  a  ranlttance  by  a  check 
of  this  kind  Is  not  a  remittance  of  the  in- 
dividual wbo  signed  such  a  check  officially ; 
it  is  more  properly  a  cashier's  check,  al- 
though signed  by  Gamer  as  president,  a 
cashier's  check  being  the  bank's  own'  check 
which  is  issued  by  the  cashier  at  the  request 
of  a  depositor  against  whose  account  it  is 
charged.  But  when  all  the  facts  of  this  case 
are  conridered,  and  assuming  that  the  Jury 
found  that  Gamor  was  Insolvent,  that  as  a 
matter  of  fact  be  did  furnish  the  money,  that 
It  was  bis  funds  ^t  were  the  consideration 
for  tbe  die^  that  be  was  tbe  bosband  (tf 
the  claimant,  that  there  were  creditors  in 
GftlnesTlUe,  Oa.,  having  large  dalms  against 
•Urn,  tbe  jury  would  have  been  autborlaed  to 


find  that  tbts  was  a  remittance  Iby  bbn  tnm 
his  own  funds,  and.  though  tbe  check  might 
be  a  caabler'a  <3ie(^  and  tberefore  not  a 
cbedc  'in  bis  [Gamer's]  name,"  tbat  nevertbe- 
less  it  was  money  actually  sent  and  actually 
fumisbed  by  tbe  husband,  by  a  dufft  ttiat  the 
husband  bad  procured  wltb  bis  own  funds, 
and  tbat  tbe  wlCe  knew  tbla;  and  U  tbe 
jury  so  believed,  as  they  ml^t  have  fotmd 
from  the  evidence,  the  diarge  was  substan- 
tially correct,  and  was  Inaocnrate  only  In 
tbe  use  ot  tbe  ezpreaslon  'In  bis  na^"  Nor 
was  this  diarge  errw  In  tbat  It  Inatmcted 
the  Jury  tbat  tbe  bnrden  would  be  npoo  tbe 
claimant  In  tbe  event  tbe  iury  believed  ea- 
taln  fticts  bypotfaetlcally  stated  to  be  tbe 
truth  of  the  case. 

[I]  9.  Exception  Is  taken  to  flie  foUowlng 
charge: 

"Tbia  Is  a  transaction  attacked  by  creditors 
between  husband  and  wife,  and  tiie  burden 
would  be  on  tbe  wife  to  show  It  was  her  prop- 
erty, her  money,  her  separate  estate,  and  if  it 
wasn't,  and  she  don't  carry  tbat  burden.  It 
wasn't  her  separate  estate,  and  the  nKmcy,  the 
transaction,  would  be  a  gUt.** 

The  court  should  not  have  Instructed  the 
Jury  tn  tbe  language  here  quoted.  Standing 
here  to  itself,  It  placed  tbe  burden  of  proof 

squarely  on  the  claimant  in  this  case,  with- 
out reference  to  other  facts  or  subsidiary 
questions  involved.  The  wife  bad  the  written 
title  to  the  projierty  in  question,  and  was  In 
possession  ot  it  at  the  time  of  the  levy.  The 
burden  was  ai>on  the  plaintiff  to  show  tbe 
property  was  actually  that  of  the  husband ; 
that  the  written  title  of  the  wife  was  void 
because  under  the  facts  of  the  case  It  was 
a  gift  by  the  Insolvent  l^usband  to  tbe  wife, 
and  therefore  void  as  against  creditors.  Con- 
sequently, considered  merely  as  a  legal  prop- 
osition, this  charge  must  be  pronounced  er- 
roneous.  But  in  another  part  of  the  diarge 
the  court  had  proiierly  and  clearly  Instructed 
the  jury  that  the  burdra  was  on  the  plaintiff 
to  make  out  its  case  by  a  pr^nderance  of 
the  evidence;  and  as  to  material  Issnes  in 
the  case  here  that  instmction,  in  substance, 
had  been  repeated.   And  thougb  where  erro- 
neous instructions  are  given  as  to  the  Issaes 
Involved  in  the  case,  and  correct  Instructions 
are  also  given,  the  giving  of  the  correct  in- 
structions does  not  cure  the  error  unless  the 
Jury's  attention  Is  called  to  the  correct  rale, 
and  the  error  In  the  false  rule  Is  pointed  ont 
to  them,  nevertheless  this  judgmoit  fdurald 
not  be  set  aside  in  the  present  case  on  ac- 
count of  tbe  erroneous  Instmcti<ms  quoted 
above,  because,  taking  the  entire  charge  to- 
gether, tbe  Jury  could  not  have  been  misled 
as  to  (be  contiolllng  issue  whidi  was  rot>- 
mltted  to  ttiem.  It  would  be  •Mnnftg^  tbat 
Ibe  Jury  was  ctmiposed  of  mat  ot  a  verj  low 
order  of  Intelligence  to  suppose  that  Ut^  did 
not  understand  that  the  issue  before  them 
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was  wbether  or  not  the  moncj  with  which 
the  property  levied  apon  was  purdiased  was 
fimilshed  the  defendant  In  fl.  fa.  or  by  the 
dalmant.  That  sahstantlal,  ocmtroIllDg  quee- 
tion  la  made  prominent  and  clear  in  erery 
part  of  tike  diarge,  except  those  parts  which 
are  largely  formal,  ccmtalning  the  Instmctimi 
that  the  Jury  are  the  Judges  of  the  credibility 
of  the  witnesses,  etc. 

Judgment  affirmed. 

All  the  Justices  concur. 


(laO  Ga.  U) 

DAVIS  V.  STATE.    (No.  1510.) 

(Supreme  Ooort  of  Georgia.    Feb.  14,  1920.) 

(8»nabM  hv  the  Oo«rf  J 

1.  GnnairAi,  uw  «b»968(1)— "WmrassBs," 

AS  USED  IN  BTATDTli,  BKFUB  TO  WITlTESSEa 

wHora  sTZDurox  u  to  bk  vod  oir  the 

icBsna  on  a  nmw  thui. 
The  «<»d  'Sritnesses,"  as  emiAoyed  in  the 
last  paragraph  of  section  6066  of  the  Ciril  Code 
of  1910,  refers  to  witnesses  whose  evidence  is 
to  be  nsed  on  the  merits  of  a  case,  if  a  new 
trial  is  had.  But,  where  a  new  trial  is  asked 
or  granted  on  account  of  newly  discovered  evi- 
dence showing  relationship  within  the  pro- 
hibited degrees  of  a  Juror  who  sat  in  the  case 
and  the  prosecutor,  the  fact  of  relationship  does 
not  have  to  be  proved  on  the  second  trial,  and 
ther^re  tiie  provldo&s  of  the  above  section 
of  the  Code  as  to  "supporting  affidavit^  do  not 
apply. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrsses,  First  and  Second  Series,  Witness.] 

2.  CBQcmAi,  LAW  «i=>96S(e)  —  ArnpAVirs 

BXXD  HOT  TO  PBOFBBLT  SHOW  rSOHIBrtED 

BEunoNBHip  bbtwhn  Fsoaiocmn  ahd 

JUBOK. 

Where,  after  eonvicti<m  of  one  accused  of 
crime,  a  motion  for  new  trial  is  made  upon  the 
gronnd  that  one  of  tito  jorors  was  related  to 
the  proeecotor  within  the  prohibited  degrees, 
affidavits  in  form  as  set  ont  in  the  second  ques- 
ti<m  propounded  by  the  Court  of  Appeals,  will 
Dot  require  the  Judge  to  find  that  each  relatior- 
sbip  had  been  established,  in  the  absence  of 
any  showing  that  the  witnesses  were  testifyins 
«ither  from  penonsl  knowle^^  or  ficom  declara- 
tions  made  by  persons  shown  to  have  been  re- 
lated by  blood  or  marriage  to  the  parties,  or 
that  tor  some  o^er  reason  they  were  within 
the  purview  of  section  5764  of  the  Civil  Code 
of  1910.  Therefore  U  could  not  be  said  as  a 
matter  of  law  that  the  alleged  relationship  was 
8o  clearly  established  that  the  trial  judge  erred 
ia  overruling  this  ground  of  the  motion  for  new 
triaL 

Atkinson,  dissenting. 

Certlfled  Questions  from  Court  of  Appeals. 

Pzoceedlnff  between  the  State  and  J.  V. 
Dm  via.  I^om  llie  Judgment;  defendant  Mngs 
«mn'  (100  B.  B.  782),  and  the  Oonrt  of 


AppealB  certlfled  queations.  Qneatlona  an- 
swered. » 

For  opinion  conforming  to  answer  to  cer- 
tified qoesdmiB,  see  102  8.  878. 

Jj.  D.  McGregor,  vt  Warrenton,  for  plain- 
tiff in  error. 

R.  C.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  and  M.  L.  Felts,  of  Warr^ton,  for  the 
Statb 

HlUi,  J.  The  Court  of  Appeals  desires 
IngtructlonB  from  the  Supreme  Oonrt  upon 
the  following  questions: 

"1.  In  a  criminal  case,  where  an  amendment 
to  the  motion  tor  a  new  trial  is  based  solely 
upon  the  ground  that  one  of  the  jorors  was'  re- 
lated within  the  prohibited  degree  to  the  vol- 
untser  prosecator  in  the  ease,  it  b^ng  alleged 
in  Os  ground  that  the  relationship  was  un- 
known to  the  defendant  and  his  counsel  until 
after  the  trial  of  the  case,  and  the  newly  dis- 
covered evidence  as  to  the  relationship  Is  that 
of  witnesses,  do  the  provisions  of  sec^on  6086 
of  the  (Svll  Coda  as  to  supporting  afBdavits, 
apply? 

Where  in  such  a  case  (whether  or  not  tiie 
Code  provisions  above  referred  to  apply)  the 
affidavits  of  tbe  witnesses  relied  on  to  suattin 
the  allegationB  aa  to  the  relationship  do  not 
meet  any  of  the  reqniiements  of  section  6704  of 
the  Ovil  Code,  and  It  Is  not  shown  that  the 
affiants  were  related  by  blood  or  marriage  to 
the  persons  in  question,  or  that  they  were  tes- 
tif:^iDg  from  any  personal  knowledge,  or  from 
what  source  they  obtained  their  information, 
can  this  court  hold,  as  a  matter  of  law,  that  the 
alleged  relationship  was  so  clearly  established 
that  the  trial  judge  erred  in  ovwmling  this 
ground  of  the  motion  for  new  trial?  All  of 
the  affidavits  submitted  to  show  the  alleged  re- 
lationship were  similar  (except  as  to  the  name 
<rf  the  affiants)  to  the  following  <me: 

"  'State  of  Georgia,  Warren  County.  Per- 
sonally appeared  before  mc,  an  officer  duly  au- 
tiiorized  by  law  to  administer  oaths,  James  M. 
Fnglish,  who,  after  being  duly  sworn,  deposes 
and  says:  That  Randall  Johnson  and  Aaron 
Johnson  were  full  brother  by  blood,  having  the 
same  father  and  motha ;  that  Randall  Johnson 
was  tite  father  of  Mrs.  Lucy  English  (nte  Lacy 
Johnson);  that  Mrs.  Lucy  English  (nto  Lucy 
Johnson)  was  the  mother  of  Mrs,  Rachael  CJody 
(n£e  Bachael  English) ;  that  Mrs.  Rachel  Cody 
(d&c  Rach&el  English)  was  the  mother  of  James 
M.  W.  Cody,  and  that  James  M.  W.  Cody 
was  the  father  of  Mrs.  C.  R,  Fitzpatrick  (nto 
Cody),  the  living  wife  of  G.  R.  Fitzpatrick, 
the  vt^unteer  prosecutor  in  the  above-stated 
case;  that  Aanm  Johnson,  the  full  brother  of 
Randan  Johnson,  was  the  father  of  Mrs.  Sarah 
Adams  ffkte  Jt^son),  Mrs;  Ssrah  Adams  (nfie 
Sarah  Johnson)  was  the  mother  of  Mrs.  Martha 
Landrom  (n^  Martha  Adams) ;  that  Mrs. 
Martha  I^drum  (n£e  Martha  Adams)  was  the 
mother  of  S.  F.  Landnim,  cme  of  the  jnrors 
who  rendered  the  verdict  of  guilty  against  the 
defendant  In  the  above  stated  case.  This  affida- 
vit is  made  to  be  used  as  evidence  in  the  hear- 
ing of  the  motion  for  a  new  trial  In  the  above- 
stated  case.' " 
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[1]  1.  OLr.  Code  1910,  |  6086,  wblch  pre- 
sorlbes  the  rule  as  to  the  grant  of  Dew  trials 
on  the  gronnd  of  newly  dlscorered  erldenoe, 
provides,  among  other  things,  that — 

"If  the  newly  diacoTered  evidence  is  that  of 
witnesses,  affidavits  as  to  their  reddence,  asso- 
ciates, means  of  knowledge,  character,  and  cred- 
ibility most  be  adduced." 

The  word  "witnesses,"  employed  here,  re- 
fers to  witnesses  whose  evidence  Is  to  be 
used  on  the  merits  of  the  case  on  a  new 
trial,  it  one  Is  had.  The  provislou  making  It 
necessary  to  show  the  residence,  associates, 
means  of  knowledge,  character,  and  credibili- 
ty of  "witnesses"  has  the  effect  of  excluding 
the  necessity  for  showing  these  things,  where 
tiie  affidavits  are  made  by  persons  not  in- 
tended to  be  used  as  witnesses  od  the  next 
trial.  This  is  on  the  principle  that  "the  ex- 
pression of  one  thing  Is  the  exduslDn  <tf  oth- 
ers.'* It  is  of  importance  to  the  court  that 
the  residence,  associates,  means  of  knowledge 
<duracter,  and  credlbUl^  of  the  witnesses 
should  be  Aown  on  the  hearing  of  the  mo- 
tion, in  .ord«r  for  the  court  to  have  the 
means  of  forming  an  t^lnlon  as  to  what  ef- 
fect sndi  newly  discovered  evidence  mig^t 
have  on  the  new  trial;  for  this  court  has 
held  that  a  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence  which 
probably  would  not  produce  a  different  re- 
sult on  anothCT  trial.  If  a  new  trial  should 
be  granted  on  account  of  the  atDdavits  show- 
ing the  relationship  between  the  juror  and 
tb»  volunteer  prosecutor,  this  ftet  will  not 
have  to  be  invved  oa  tbe  second  trial,  be* 
cause  It  already  has  been  proved,  and  bettuse 
of  the  ImprobaUlHy  that  the  same  Juror  will 
be  put  upon  the  defoidant  at  the  next  trial. 

Section  6066  lays  down  the  rule  to  be  fol- 
lowed in  determining  whether  newly  dis- 
covered evidence  is  snffldent  for  the  grant 
of  a  new  trial.  This  Is  a  question  of  ^ac- 
tlea,  and  is  merdy  the  determination  of  a 
fact  showing  the  dlsqnaUflcatlon  of  a  Juror 
to  serve,  and  does  not  go  to  the  merits  of  the 
ease,  and  <m  another  trial  the  evidence  will 
not  be  relevant  TbB  answer  to  the  first 
question  Is  given  as  a  construction  of  section 
6086;  but  we  do  not  mean  to  Imply  that.  In- 
dependently of  that  section,  the  trial  Judge 
could  not  require  similar  affidavits  support- 
ing the  evidence  of  one  who  testifies,  or  de- 
poses, as  to  the  rdatlonshlp  of  a  Juror  to 
the  prosecutor,  or  a  similar  question  aris- 
ing on  a  motion  fOr  new  triaL  This  question 
is  aieTef<nre  answered  In  the  native.  Hln- 
kle  T.  State,  04  Oa.  Q9S,  21  S.  E.  SOS  (2). 

[21  2.  dv.  Code  1010,  i  5764,  provides: 

"Pedigree,  including  descent,  relationship, 
birth,  marriage,  and  death,  may  be  proved  ei- 
ther by  the  dedaratitms  of  deceased  persons  re- 
lated 1^  blood  or  marriage,  or  by  general  re- 
pute In  the  family,  or  by  genealogies,  inscrip- 
tions, family  trees,'  and  rimllar  evtdence." 


Where,  after  C(mvictl<Hi  of  <me  accused  ct 
crlm^  a  motion  for  new  trial  Is  made  upon 
the  ground  that  <me  of  the  Jurors  was  relat- 
ed to  the  prosecutor  within  the  prohibited 
degrees,  affidavits  in  form  as  set  out  in  the 
second  question  propounded  by  the  Oourt  of 
.^>pefll>  will  not  require  the  Judge  to  find 
that  such  r^tlMisblp  had  been  established, 
in  the  absence  of  any  showing  that  the  wit- 
nesses were  testifying  either  from  personal 
knowledge  or  frmn  declarations  made  by  per- 
sons shown  to  have  been  related  blood  or 
marriage  to  the  parties,  or  that  for  some 
other  reason  they  were  within  the  purview 
oS  section  6764.  Therefore  It  could  not  be 
said  as  a  matter  of  law  that  the  alleged  re- 
lationship was  so  clearly  established  that 
the  Mai  Judge  erred  in  overruling  this 
ground  of  the  motion  for  new  triaL  Utla 
question  is  answered  in  ttie  negatlTe. 

All  the  Justices  concur,  except 

ATKINSON,  J.  (dissenting  TbB  fliBt 
question  should  be  answered  in  the  afllmia- 
tive ;  and  It  follows  tliat  the  secmd  qncstlfia 
Aould  be  answered  in  tiie  afflrmatlveb 


Ofio  0^  1) 
PABKEB  et  ah  V.  CROSBY  et  ah 

CBOSBT  et  aL  v.  PABKBB  et  aL 
(Nos.  1417,  141&) 
(Supreme  Onirt  of  Oeo^la.  Vtik  14,  ISSOO 
(Syllalua  1$  the  Court.) 
L  Estoppel  i^OT.  118— Tbial  «=38».  2SS 

(4)— OnS  AOTING  ON  UPaxaBNTATIOHa  HOI 
XNTBNDED  VOB  H2K  CAHNOT  0I.AI1C  MSTQ^ 
pel;  ZNSTBUOXIOIf  ON  UlOPm  HOT  IN  OAfll 
EBBONKOU& 

If  one  acts  on  lepresentatlaDS  not  made  to 
bim,  and  not  intended  hy  the  declarant  for  hiin, 
he  will  do  ao  at  his  own  rislL  Such  dedan- 
tions  do  not  operate  as  an  eetx^qpd  against  tks 
dedarant. 

(a)  Under  the  evidence  In  the  record.  est(q>pd 
is  not  Involved  in  the  case;  and  a  charge  on 
that  subject  was  error,  as  bdng  not  autborixed 
by  evidence. 

(b)  It  was  also  error  to  reftise  to  rule  oa^  oa 
motion,  the  evidence  relied  on  to  diow  estoivdL 

2.  IJS  PSNDKNS  «»24(1)— PkNUXNO  SUIT  U 
OxmEBAZ,  NOTICX  TO  PUBORASEB  nOM  TUCK 
PETITION  IS  FILED. 

"A  pending  suit  Is  a  general  notice  of  an 
eqni^  or  daim  to  all  the  world  ttan  the  time 
the  petition  is  filed  and  dodteted;  and  if  tbm 
same  Is  duly  inusecated,  and  Is  not  eoQnalv^  one 
who  purchases  pending  the  salt  Is  sffectsd  by 
the  decree  rendered  therdn." 

8.  MOXKIN  n»  NBW  TBIAIt. 

The  other  grounds  itf  the  motion  for  new 
trial,  in  so  far  as  they  were  suffident  to  iwe- 
sent  a  question  for  decision,  are  not  of  noch 
character  as  to  require  a  reveraaL 
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4.  Fkiitzoiv  iroT  dxicububu. 

Tbe  petition  am  amended  was  not  lubjeet 
to  any  oi  the  frouods  of  the  demarrer. 

5.  DlSALLOWAITCX  OV  A1£KND]CSRT. 

It  waa  not  error  to  diaallow  the  amendment 
to  the  detendan^a  answer. 

9.  BXFVBAL  TO  NONSUIT. 

The  court  did  not  err  in  refnaing  to  dlamiaa 
the  case  on  motion  tw  nonauit. 

Error  from  Superior  Court,  Appling  Coun- 
ty; J.  P.  Hlghsmith,  Judge. 

Action  by  H.  J.  Parker  and  others,  receiTera 
of  the  Citizens'  BaniOng  Compeny  of  Bazley, 
Ga..  for  the  use  of  H.  Cleland,  agaiost  C. 
C.  Crosby  and  others.  Verdict  and  judgment 
for  defendants,  motion  for  new  trial  over- 
ruled, and  plaintiffs  bring  error,  and  defend- 
ants file  a  croes-biU  of  exceptions.  Beversed 
on  main  biU  of  exertions,  and  affirmed  on 
the  cross-bill. 

JO.  J.  Parker  et  aL,  receivers  of  the  Citizens' 
Banking  Company  of  Baxley,  Ga.,  for  the 
wectH.  Gleland,  filed  a  petition  for  partl- 
ticHi  against  B.  L.  BcvnoUia,  S.  B.  Brooka»  and 
Ob  Ol  Crosby,  alleging  subatantlally  tito  fol- 
lowing facte: 

On  September  10,  1908,  Saxah  Onsby  con- 
Teyed  a  certain  tract  of  land  to  V.  I.  ntomton, 
who  Immediately  thereafter  conreyed  an  un- 
divided half  Interest  to  J.  B.  CMtty.  On  May 
IS,  1907.  H.  aeland  filed  his  petition  In  the 
■npwlor  ctmrt  oi  Aivllng  county  against  F.  L 
Tbomton  and  J.  XL  Chltty,  ola^nilng  an  undi- 
Tlded  tiblrd  Interest  In  flw  landau  and  iwaying 
for  specific  performance.  The  case  was  refer- 
red  to  an  auditor  on  Ifarcb  18, 1912,  and  final 
Jndi^nent  was  rendered  on  July  18, 1014;  the 
decree  adjudging  H.  Oteland  mtltled  to  wpe- 
dflc  performance  by  conveyance  <tf  an  un- 
divided tUrd  Interest  In  tbe  land  in  question. 
On  NoTember  12,  1914,  H.  Oleland  ezecnted 


to  the  dttaens*  Banking  Company,  for  a 
ooosldffimtion  of  |6,  Us  deed  to  an  nndtrlded 
ttilrd  interest  In  the  land  In  omtroTeTsy ;  the 
deed  redUng  the  tact  that  It  was  given  to 
secure  the  bank  for  an  Indebtedness  then  ow- 
ing by  Cldand.  Pndtng  die  litigation,  on 
Scptanber  28,  1907,  r.  I.  Thornton  and  J.  IL 
cutty  sold  and  conveyed  the  land  under  war^ 
ranfy  deed  to  H.  O.  Newttm.  On  December 
8,  1007,  Newton  couTeyed  the  land  to  Robert 
Lb  B^nolds  and  8.  B.  Bro(^  executing  anlt> 
dalm  deeds  to  eadi  other  for  a  half  Interest 
fn  the  land.  8.  B.  Btooka  executed  a  bond  for 
title  to  a  O.  Crosby  to  127%  acres  of  Oie 
land.  Beynolds  and  Crosby  are  In  possessiou 
of  the  land  (whoi  the  present  suit  by  the 
reoelTers  was  filed).  Ttte  receireta  pray  fliat 
the  land  be  partltkmad  and  sold,  and  that 
cme-ttiird  of  the  proceeds  of  the  sale  be  delir- 
ored  to  them. 

Reynolds,  BxotikM,  and  Grodiy  filed  Bq>- 
arate  answers,  averring  that  they  purchased 
tbe  land  In  good  faltli,  and  In  good  faith  Uavs, 
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kept  and  held  the  uninterrupted,  exclusive, 
and  adverse  possession  of  them  for  a  period 
of  more  than  seven  years,  with  title  tliereto, 
making  valuable  Improvements  thereon ;  that 
H.  C.  Newton,  their  predecessor  in  tltl^  pur- 
cliased  the  lands  in  good  faith  and  relying 
on  the  statements  of  H.  Cleland ;  and  that 
Cleland  was  tliereby  estopped  to  deny  the 
title  of  the  defendants.  The  defendants  pray 
that  the  security  deed  to  the  bank,  executed 
by  H.  Oleland,  be  canceled  as  a  cloud  upou 
their  title. 

On  the  trial  H.  D.  Dowdy  testified  that  he 
and  H.  C.  Newton  were  negotiating  for  the 
purchase  of  the  land,  and  witness  went  to 
H.  Cleland  and  stated  to  him  that  he  was 
going  to  buy  the  land  If  be  was  not  going  to 
get  into  a  lawsuit  about  It^  and  Cleland 
said: 

"They  liave  given  bond,  and  I  depend  on  my 
bond;  go  ahead  and  buy  tlie  property.  If  you 
want  to." 

Witness  informed  Newton  of  what  Cle- 
land had  stated,  and  Newton  purchased  the 
property;  Dowdy  deciding  that  he  did  not 
want  to  t)e  a  party  to  tbe  purdiase.  Newton 
testified  that  Dowdy  told  him  of  the  conver- 
sation he  had  with  Cleland,  and  that  he 
then  purchased  tbe  land  from  Thornton  and 
Chltty.  Newt<m  did  not  testify  unequivocal- 
ly that  CHeland  told  bim  personally  to  buy, 
and  that  he  relied  on  tils  bond.  The  }nry  re- 
turned a  verdict  in  favor  of  the  defendants, 
and  judgment  was  entered,  decreeing  "that 
the  prayers  of  the  plaintiffs'  petition  be  and 
the  same  are  hereby  denied  and  refused." 
The  plaintiffs  made  a  motUm  for  new  trial, 
which  was  overruled,  and  they  excepted.  The 
defendants  In  error  filed  a  cross-bill  of  ex- 
ceptions to  rulings  referred  to  In  tbe  fourtli, 
fifUi,  and  Klxtb  beadnotes. 

Padgett  ft  WatKm,  of  BazUiy.  for  ^ain- 
Ufts  In  error. 

a  H.  Parker  and  W.  W.  B«inett;  both  of 
Baxley,  fbr  defendants  In  error. 

HlUi,  J.  (after  stating  tbe  tects  as  abore). 
LI]  1.  None  of  tbe  beadnotes  require  elabora- 
tion, except  the  first  and  second.  On  the  trial 
of  the  case  certain  evidence  was  offered,  tend- 
ing to  show  declarations  made  by  Cleland 
to  Dowdy  and  Newton,  wbldi  It  Is  argued 
would  act  as  an  esto|K>cl  on  Oleland  In  setting 
VP  titie  to  the  land  In  cwtroversy  as  against 
Newton  and  bis  privies  In  estoto.  The  erl- 
daice  was  admitted,  and  lata  a  motion  was 
made  to  rule  it  out,  for  tbe  reason  that  It 
was  not  snffldent  to  stiow  that  tbe  declara- 
tions were  made  directly  to  Newton,  or  to  any 
ooe  for  him.  Tbe  motion  was  ovwruled,  and 
«xceptlonwaBltaken  to  that  ruling.  Tbecourt 
also  gave  to  the  Jury  certain  Instructions  on 
the  doctrine  of  ntoppel.  Exception  was  also 
taken  to  these  tduurges,  on  tlw  groond  that 
the  evidence  did  not  authorize  a  charge  on 
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the  lav  of  estoppel.  One  of  the  witnesses 
for  the  defendants.  Dowdy,  ^teatlfled  o  fol- 
lows: 

"After  Mr.  Oldand  had  given  bond,  I  had 
come  to  town  here,  and  wan  going  to  buy  the 
place,  Mr.  Newton  and  myself ;  In  other  words, 
I  was  doing  the  trading,  and  Mr.  Kewton  waa 
going  to  take  a  half  interest,  and  I  went  to 
Cieland.  I  was  acting  for  myself  and  Mr.  New- 
ton, and  met  Clcland  about  the  drug  store  down 
here,  and  told  Mr.  Cieland  that  I  waa  going  to 
buy  that  land  if  I  was  not  going  to  get  in  a 
lawsuit  about  it,  and  Mr.  Oeland  said:  They 
have  given  bond,  and  I  depend  on  piy  bond ;  go 
ahead  and  buy  the  property,  if  you  want  to.' 
I  informed  Mr.  Newtou  of  that.  That  was  the 
same  day  Mr.  Newton  bought  it  we  commenced 
to  til  the  title ;  we  went  right  on  up  there  in  the 
office,  and  waa  going  to  fix  the  title,  and  some  of 
the  heirs  of  the  Crosby  estate  hadn't— the  title 
was  not  exactly  like  I  wanted  it,  and  I  says  to 
Mr.  Newton:  'Ton  can  have  it  all.  I  don't 
care  to  try  to  get  the  heirs  to  rign  it  I  will 
just  turn  the  whole  thing  over  to  you.  I  don't 
care  to  fool  with  iL'  I  didn't  consider  Thorn- 
ton and  Chitty's  title  just  what  it  ought  to  be. 
I  thought  the  heirs  of  the  Crosby  heirs  would 
have  to  sign  it  to  make  it  a  perfect  title,  and 
I  didn't  care  to  fool  with  it  to  get  that  done; 
and  I  just  said:  'Mr.  Newton,  if  yon  want  to 
take  it  and  perfect  the  title,  yon  can  have  my 
interest,  and  I  will  oome  out  at  that  pcdnt.' " 

Another  witness  for  the  defmdants,  New- 
ton, testified: 

"I  could  not  swear  that  I  heard  liini;  either 
be  or  Mr.  Dowdy  informed  me  or  told  nw." 

The  plaintiffs  Introduced  an  abstract  of  the 
evidence  of  Newton  as  reported  by  the  audi- 
tor upon  the  trial  of  the  case  of  Gldand  t. 
Thornt(Hi  and  Chltty,  tot  spedflc  perfwm- 
ance,  as  follows: 

"I  remember  the  conversation  with  Mr.  Cie- 
land about  buying  tiiis  land.  The  information 
that  I  received  from  Mr.  Cieland  was  to  go 
ahead  and  bny  the  land,  and  he  waa  relying  en- 
tirely upon  his  bon^anen.  This  is  the  first  time 
that  I  ever  heard  tliat  after  I  bou^t  the  land 
I  would  boy  a  lawaoit.  I  cant  remember  what 
he  said,  but  Mr.  Dowdy  and  myself,  between 
the  two,  wanted  to  buy  the  land,  and  he  might 
ba«e  done  the  talking,  and  we  went  to  see  Mr. 
Cieland,  either  one  or  both  of  us;  but  I  was 
instructed  to  buy  the  land,  that  he  was  red- 
ing entirely  upon  his  bondsmen.  I  could  not 
swear  that  I  heard  Mr.  Cieland  make  that 
statement,  either  he  or  Mr.  Dowdy.  He  didn't 
teU  me  that,  if  I  bonght  it,  I  would  buy  a  law- 
suit I  knew  when  I  bought  the  land  this  law- 
suit was  paiding  at  the  time.  At  the  time  I 
bought  the  land  these  defendants  (Chitty  and 
Thornton)  were  in  possession  thereof." 

Cieland  denied  making  the  representations 
attributed  to  him.  It  will  be  seen,  from  a 
close  Inspection  of  the  evidence  of  Dowdy  and 
Newton,  that  the  evidence  is  equivocal  as  to 
whether  the  statements  were  made  directly 
to  Newton,  or  to  any  one  for  Newton.  Dowdy 
did  not  act  np<»  the  reiveaentatlona  that 


were  made  to  him,  for  he  declined  to  buy  the 
land ;  nor  does  the  evidence  show  ttiat  Dowdy 
was  authorized  to  make  the  same  represen^- 
tions  to  Newton  that  were  made  directly  to 
him  by  Cieland.  In  Harvey  v.  West,  87  Oa. 
563,  IS  B.  E.  6B3,  It  was  held: 

"Admissions  against  one's  title  to  land  and 
In  favor  of  the  title  of  a  third  i»erson  will 
be  no  estoppel  in  behalf  of  one  to  whom  they 
were  not  made  and  who  has  merely  heard  of 
them;  it  not  appearing  thst  they  were  made 
for  the  purpose  of  being  acted  upon,  or  with 
any  design  or  intention  that  they  should  be  act- 
ed iQMn." 

Se^  also,  11  Am.  ft         Enc  U  488  (7). 

There  is  nothing  in  the  evldmce  here  to 
show  that  (^eland  made  such  dedaratioiu;  as 
alleged,  directly  to  Newton  or  in  hla  luresence, 
or  to  any  one  for  Aim;  and  then  is  noUdng 
to  show  that  ClelaM  knew  or  had  cause  to 
suspect  that  Newton  was  acting  upon  repre- 
Boitations  which  ore  alleged  to  have  been 
made  to  Dowdy.  It  might  well  be  that  one 
making  declarations  to  one  i^alnst  his  own  ti- 
tle would  not  make  soch  declaratltMia  to  a 
third  person;  and  as  estoppels  are  not  favor- 
ed by  our  law,  in  order  for  declarations, 
amounting  to  an  estoppel,  to  be  binding  It 
most  appear  that  they  were  made  to  the 
parson  for  whom  they  were  Intended,  or  to 
some  one  for  him.  As  it  does  not  so  appear 
from  the  evidence  In  this  case,  estoppel  was 
not  established ;  and  the  court  therefore  erred 
in  overruling  the  motion  to  exclude  evidence 
bearing  upon  the  question  of  estoppel,  and 
likewise  In  charging  the  Jury  with  reterence 
thereto. 

[2,  M]  2.  Beyndds,  Bro(^  and  CkoiAiy*  In 
their  answora;  aver  that  they  purchased  the 
land  in  controversy  in  good  faith,  and  tiiat 
they  have  kept  and  held  the  uninterrupted, 
ezeluaive,  and  adverse  possession  of  the 
land  for  a  period  of  more  than  seven  years, 
wiUi  title  Oweto^  having  made  valuable  Ixn- 
provemento  thereon,  and  that  Newton,  tbelr 
predecessor  In  title,  purdiased  the  land  In 
good  faith,  relying  on  the  statements  of  de- 
land,  set  out  in  the  first  division,  and  tliat 
Cieland  waa  thereby  eett^ped  to  deny  de- 
fendants' Utl&  But,  as  we  have  already  ob- 
served, there  Is  not  sufficient  evidence  to 
show  that  Cieland  made  such  declarations  to 
Newton,  or  to  any  one  with  knowledge  ttmt 
such  person  was  acting  for  him.  ^erefore 
Newton  bought,  so  far  as  the  eridoioe  in  tbia 
record  dlsdoseS)  at  his  own  peril.  Bestdes,  at 
the  time  that  Newton  purdiased,  the  suit  of 
Cieland  v.  Thornton  and  Qiltty  was  pending 
In  the  superior  court,  and  Newtim  hinwelf 
testifies  that  he  knew  of  the  pendency  of  that 
suit  when  he  boo^t,  but  that  he  relied  apou 
the  declaration  of  Cieland  that  he  would  look 
to  his  bond,  and  not  to  the  land,  for  bla 
remedy.  The  rule  is  that  be  who  taken  vlth 
notice  at  an  equl^  takes  subject  to  tbat 
equity.  OlvU  Code  (1810)  |  4S2».  A  pendii^E 
suit  Is  a  gmeral  notice  of  an  equity  or  claln 
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to  all  the  world  from  ttie  time  the  petition  Is 
filed  and  docketed;  and  U  the  same  Is  duly 
prosecuted,  and  Is  not  collnslve,  one  who  pur- 
chases pending  the  suit  Is  affected  by  the  de- 
cree rendered  therein.  Civil  Code  (1910)  § 
4583;  Royal  Arcanum  T.  Riley,  143  Ga.  79, 
84  S.  B.  428  (2).  Suit  was  likewise  pending 
when  the  other  defendants  bought  from  New- 
ton, and  they  would  be  likewise  bound  by 
such  notice  of  the  equity  of'  Oeland  In  the 
land,  unless,  of  course,  deland  had  estopped 
himself  by  some  declatatlon,  wlilch  does  not 
appear  in  the  record. 

It  is  argued  that  the  suit  of  Oleland  t. 
Thornton  and  Chitty  was  not  duly  prosecuted, 
and  tlierefore  the  suit  was  not  notice  to  them; 
but  it  will  be  observed  from  the  forgoing 
Btatanent  of  facts  that  the  suit  for  specific 
performance  was  filed  May  16, 1007,  and  that 
Newton  purchased  the  land  from  Thornton 
and  Chitty  on  S^tember  23,  1907,  whUe  ttie 
suit  was  pending.  This  contentl<m  Is  without 
merit  It  was  likewise  pending  when  the  oth- 
er defendants  pnrchased,  to  wit,  on  December 
S.  1907.  The  defendants,  therefore,  being 
chargeable  with  notico  of  the  eQulty  that  Cle- 
lud  had  In  the  land,  nnder  suctx  drcumstanc- 
ca.  It  cannot  be  lidd  that  the  suit  was  not 
duly  proseeated  by  the  plaintiff,  although 
Judgment  was  not  obtained  nntU  1914.  Under 
sDcb  drcnmstanoes  the  defendants'  title  could 
not  ripai  by  preacrlptlon. 

[3]  3.  Tbie  other  gronada  ct  tSw  motion  top 
new  trial,  in  so  far  as  tiny  wwe  suffidait  to 
present  a  question  fbr  dedsiont  are  not  of 
soch  Cbaractcar  as  to  require  a  rerersaL 

Judgment  reversed  oa  the  dialn  bill  of  «r- 
cqKlona,  and  afflrmed  on  the  cross-btU. 

All  the  Justkxa  c<mcnr. 


(1«  OIL  8I6> 

BBOW  T.  STATB.    (No.  ISOB.) 
<SBpreme  Court  of  Georgia.   Feb.  18,  1920.) 

(Bvttabu*  hy  1h»  Court.) 
1.  dmaXAL  LAW  «s»U88*  1214— SnneBioE 

OOUBT  MAT  Olf  GEBTIOKABI  TO  OOVBT  OF  Sa- 
T^KAB  VODirr  BKHTKVOI  ITOT  ■ZOBDZHO 

luxntcH. 

TUm  Coort  of  Appeals  certified  certain  ^ea* 
tions  to  wUch  mlhics  set  out  below  are  an- 
iwers: 

By  tbe  act  approved  March  28,  1917  (Acts 
£x.  Seas.  1917,  p.  8),  it  was  made  uolawfiil  for 
any  person  "to  have,  control,  oi^poBsesa  In  this 
■tat^'  specified  kinds  of  liquors  or  beverages. 
In  aectioB  16  of  the  act  U  was  provided:  '^at 
tha  punishment  for  ai^  violation  of  any  of  the 
provisions  of  this  act,  wherein  a  different  pus' 
ishment  Is  not  prescribed,  shall  be  as  for  a 
misdemeanor  as  provided  in  section  i06&  of  the 
Penal  Code  of  1910."  That  section  of  the 
Penal  Code  providee:  "Bzcept  where  other- 
wise provided,  every  crime  dcdared  to  be  a 
misdemeanor  Is  pnnlBh^la  by  a  fine  not  to 
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exceed  one  thousand  dollars,  imprisonment  not 
to  exceed  six  montlia,  to  work  in  the  chain- 
gang  on  the  public  roads,  or  on  such  other 
public  works  as  the  comity  or  state  anthoA- 
ties  may  employ  the  cbaln-gang,  not  to  exceed 
twelve  months,  any  one  or  more  of  these  pnn- 
iahments  in  the  discretion  of  the  judge."  The 
city  court  of  Savannah  having  by  law  juris- 
diction to  try  persons  charged  with  misdemean- 
ors for  violating  the  prohibition  statutes  men- 
tiotaed  above  (see  Acta  1868,  p.  166),  and  upon 
conviction  of  the  accused  to  impose  any  one  or 
all  of  the  penalties  apedfled  in  Penal  Code,  | 
1065,  witUn  the  discretion  of  the  trial  judge, 
the  superior  court  has  no  power,  under  tbe 
writ  of  certiorari,  to  modify  a  sentence  which 
imposes  a  punishment  not  exceeding  the  max- 
imum punishment  prescribed  by  that  law.  See 
Whitten  v.  State.  47  Ga.  296;  Loeb  v.  Jen- 
nings, 133  Ga.  796,  801,  67  S.  E.  101,  18  Ann. 
Cas.  376;  Coppage  v.  State,  4  Ga.  App.  696, 
62  S.  E.  113;  11  Corpus  Juris,  106,  |  40,  and 
cases  dted  In  note  77;  Phillips  v.  State,  80 
Ark.  200,  96  S.  W.  742  (2). 

(a)  There  fs  no  special  law  relating  to  tbe 
city  court  of  Savannah  which  confers  on  the 
Judge  of  the  superior  court  power,  on  certio- 
rari, to  modify  a'  sentmce  imposed  by  the 
judge  of  the  dty  court  of  Savsnnah  while 
acting  within  Us  Jurisdiction.  Under  this  view 
tbe  reasMilng  in  Cole  v.  State,  2  Ga.  App.  734, 
738,  69  S.  E.  24,  would  not  apply.  The  doc- 
trines pronounced  in  McDonald  v.  Ludowid,  S 
Ga.  App.  664,  656,  60  S.  E.  337,  and  Johnson 
V.  Atlanta,  6  Ga.  App.  779^  66  8.  D.  810,  wiU 
not  be  followed. 

(b)  In  a  case  of  the  diaracter  mentioned 
above  where  the  trial  Judge  enters  a  formal 
judgment  imposing  a  fine  for  the  maximum 
amount  authorized  by  law,  his  sentence  is  not 
to  be  held  on  certiorari  as  "excessive  and  il- 
legal," on  the  ground  that  whfle  imposing  sen- 
tence the  judge  stated  to  the  accused  that  he 
was  endeavoring  "to  reach"  another  person  who 
would  probably  pay  tbe  fine  "instesd  of  the  de- 
fendant." 

2.  Cbimtwai-  law  ^=>389(6)~Ok  tbxax,  nr 
ornr  ootrsr  or  Savannah  fob  violation  or 
FBOHxBmoH  law  oofibb  or  iNnianoNTS 
uroBRABLB  TO  Uniikd  Statsb  DurBior 

COtJBT  AND  KXOKBPTS  FROM  MINUTES  OT  THAT 
OOUBT  HELD  ZaSSLIVAHT. 

On  the  trial  In  tiie  dty  court  of  Savannah 
of  a  defendant  accused,  with  others,  of  vio- 
lating the  proUbltlcm  statute  mentioned  In  the 
preceding  note.  In  so  far  as  die  questions  pro- 
pounded by  the  Court  of  Appeals  show,  ce^ 
tain  documents  were  Irrelevant;  the  docu- 
ments being:  (s)  Copies  of  certain  indict- 
ments returnable  in  the  United  States  District 
Gonrt  for  the  Southern  District  of  Georgia 
charging  the  defendant  on  trial  In  the  d^ 
court  of  Savannah  and  others  with  "the  o2- 
foise  of  conspiracy  and  violation  of  the  Reed- 
Jones  Amendment  [U.  S.  Comp.  St  SS  10387a-> 
ia3S7c],  to  the  Post  Office  AppropriatioD  Act 
of  March,  1917,  with  tbe  pleas  and  verdicts 
thereon";  (b)  certain  excerpts  from  the  min- 
utes of  the  United  States  District  Court  in  the 
Southern  District  of  Georgia  which  showed 
that  in  two  cases  against  the  same  persons  who 
were  Indicted  In  the  dty  court  of  Savannah,  In 
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one  of  which  they  were  chBrged  with  violation 
of  "Act  March  S,  1»17,  and  sectioii  332,  U.  S. 
Penal  Code  [U.  8.  Comp.  St.  1  10506],"  and  in 
the  other  with  violation  of  "section  87,  U.  S. 
Penal  Oode  [U.  8.  Comp.  St  f  10201],  and  Act 
March  8,  1917,"  juries  were  duly  kapaneled 
and  witnesses  for  the  govemment  qaestioned, 
and  after  the  proeecntion  had  closed  its  case 
the  attorney  for  the  defendants  moved  to  di- 
rect a  verdict  for  the  defendants,  and  the  mo- 
tion was  overruled;  wherenpon  "by  a^eemeot" 
a  verdict  of  guilty  was  entered  as  to  all  of  the 
defendaiita. 

3.  Cbiuxnai.  uw  4E=>106&— Qitestions  pbo- 
pouivdid  bt  coubt  ot  appeals  held  not 
of  bdch  chasacteb  as  to  bbquibb  arswsb. 
Certain  questions  propounded  by  the  Court 
of  Appeals  were  not  of  such  character  as  to 
require  an  answer  by  this  court;   the  ques- 
tions being:   (1)  Upon  the  trial  of  the  issue 
raised  bf  the  aeoasation  and  the  plea  of  not 
guilty  In  thbi  caae,  and  under  the  evidence,  did 
the  court  err  (a)  in  charging  the  jury  In  spec- 
if language,  and  (h)  "in  refusing  to  diarg^ 
in  stated  words?   (2)  "Did  the  court  err  in  ex- 
dnding  the"  testimony  of  a  named  witness,  giv- 
ing a  stated  answer  to  a  stated  question? 

Certified  Qaestloas  from  Court  of  Appeals. 

Joe  Brown,  alias  Oscar  Jobiis<Hi,  was  pro*- 
oeuted  In  the  city  court  ot  Savannah  for  a 
violation  of  the  prohibition  law,  and  a  ver- 
dict of  guilty  was  entered,  certiorari  was 
dented,  and  he  brln^B  error,  and  questions 
were  certlfled  to  the  Supreme  Court.  Ques- 
tions answered. 

Conformed  to  hy  Gonrt  of  Appeals.  102  S. 
B.400. 

Shelby  Myrick  and  Robt  L  Coldlng.  both 
of  Savanjiah,  for  plaintiff  In  error. 

Walter  C.  Hartridge.  8oL  €ten.,  ct  Savan- 
nah, for  the  State. 

ATKINSON*  J.  Answered  as  shown  In 
headnotes.  All  the  Justices  concur. 


(M  Ga.  App.  774) 

BROWN  V,  STATE.    (No.  108S1.) 

(Court  of  ^peals  of  Georgia.  Division  No.  1. 

Feb.  24,  1920.) 

(ayttabut  by  the  OtmrU) 
1.  Resfonsb  of  Sumacs  Oomr  to  oomran 

QUESTIOHS. 

In  answer  to  certain  questions  certified  to 
it  in  this  case  the  Supreme  Court  said  (102 
S.  £.  449) : 

"By  the  act  approved  March  28,  1017  (Acts 
Ex.  Sees.  1917,  p.  8),  it  was  made  unlawful 
for  any  person  to  have,  control,  or  possess 
in  this  state*  specified  kinds  of  liquors  or  bev>- 
erages.  In  section  16  of  the  act  it  was  pro- 
vided: 7hat  the  punishment  for  any  viola- 
tion of  any  of  the  provisions  of  this  act,  where- 
in a  different  punishment  is  not  prescribed, 
shall  be  as  for  a  miademeanor  as  provided  in 


(Qa. 

section  1065  of  the  Penal  Code  of  1810;*  Hat 
section  of  the  Penal  Code  provides:  'Ex- 
cept where  otherwise  provided,  every  crime 
declared '  to  be  a  misdemeanor  is  punishable 
by  a  fine  not  to  exceed  one  thousand  dotlars, 
imprisonment  not  to  exceed  six  months,  to 
work  In  the  diain-gang  on  the  public  roads, 
or  on'  such  other  public  works  as  the  county 
or  state  authorities  may  employ  the  chain- 
gang,  not  to  expeed  twelve  months,  any  one 
or  more  of  these  punishments  in  the  discre- 
tion of  the  judge.'  The  atj  coort  of  Savannah 
having  by  law  jurisdiction  to  try  persons  charg- 
ed with  misdemeanors  for  violating  the  pro- 
hibition statutes  mentioned  above  (see  Acta 
1868,  p.  166))  and  Upon  conviction  of  the  ac- 
cused to  impose  any  one  or  all  of  the  penalties 
specified  In  Penal  Code,  |  1065,  within  the  dis- 
cretion of  the  trial  judge,  the  superior  court 
has  no  power,  under  the  writ  of  certiorari, 
to  modify  a  sentence  which  imposes  a  pun- 
ishment not  exceeding  the  maximum  punish- 
ment prescribed  by  titat  law.  See  Whitten  v. 
State,  47  Oa.  208;  Loeb  v.  Jennings,  133  Oa. 
796,  801,  67  S.  E.  101,  18  Ann.  Cas.  376;  Oop- 
page  V.  State,  4  Ga.  App.  606,  62  8.  B.  113; 
11  Corpus  Juris,  106,  |  40,  and  eases  cited  la 
note  77;  Phillips  v.  State,  80  Ark.  200,  06  8. 
W.  742(2). 

"(k)  ThaTe  is  no  special  law  relating  to  the 
city  court  of  Savannah  which  confers  on  the 
judge  of  the  superior  court  power,  on  certio- 
rari, to  modify  a  sentence  imposed  by  the 
judge  of  the  dty.  court  of  Savannah  while  act- 
ing within  his  Jurisdiction.  Under  this  view 
the  reasoning  In  Oole  v.  State,  2  Ga.  App.  734, 
788,  69  &  E.  24»  would  not  awly.  The  doc- 
trines pronounced  In  BfoDoniJd  v.  lAdowld,  8 
Ga.  App.  654,  666,  60  8.  B.  887.  and  Johnson 
V.  Atlanta,  6  Oa.  App.  770,  65  8.  E.  81(K  will 
not  be  followed. 

"(b)  In  a  case  of  the  character  mentioned 
above,  where  the  trial  judge  enters  a  formal 
judgment  imposing  a  fine  for  the  maximum 
amount  authorized  by  law,  his  sentence  is  not 
to  be  held  on  certiorari  as  'excessive  and  Il- 
legal,' on  the  gro'und  that  while  Impoung  sen- 
tence the  Judge  stated  to  tite  accused  that  be 
was  endeavorliv  to  readi*  anotiier  person  whe 
would  probablj  pay  the  fine.  Instead  of  tli« 
defendant* 

2.  Cbiuinai.  law  ^=91160(2)— Ebbohxoits 
aduisbion  or  evidshcb  habmtjss  whxu 
defxndaitt'b  wiTNiatf  bbixfud  to  sujb- 

BTAmUUiT  SAHX  WMJIM  AB  UCBaaCOED  BT 

Dooumras. 
*'2.  On  the  trial  in  the  ctty  court  of  Sftp 
vannah  of  a  defendant  accused,  wifli  others, 
of  violating  the  prohibition  statute  mentioned 
in  the  preceding  note,  in  so  far  as  the  ques- 
tions propounded  by  the  Court  of  Appesds 
show,  certain  documents  were  irrelevant;  the 
documents  being:  (a)  coupes  of  certain  indict- 
ments returnable  to  the  United  States  District 
Court  for  the  Southern  District  of  Georgia 
chaiging  the  defendant  on  trial  in  the  city 
court  of  Savannah  and  others  with  the  offense 
of  conspiracy  and  violation  of  the  Reed-Jones 
Amendment  [U.  8.  Comp.  St  f  8789a1  to  the 
Post  Office  Appropriation  act  of  March,  1&17, 
with  the  pleas  and  verdicts  thereon' ;  (b)  cer> 
tain  excerpts  from  the  minutes  of  the  United 
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States  DiBtrict  Court  In  the  Soothem  District 
of  Georgia  which  showed  that  in  two  casea 
a^DSt  the  game  peraons  who  were  indicted  In 
the  dtj  court  of  Savannah,  in  one  of  which 
they  were  cliarfed  with  violation  of  'Act  March 
3,  1917,  and  section  332,  U.  S.  Penal  Code  [U. 

5.  Comp.  St.  I  10600],'  and  in  the  other 
with  Tiohttion  of  'section  37.  U.  S.  Penal  Code 
lU.  S.  Comp.  St.  i  10201],  and  act  March  8, 
1917/  juries  were  duly  Impaneled  and  witness- 
es for  the  BOTenmnot  questioned,  and  after 
the  prosecution  had  closed  its  case  the  attor- 
ney for  the  defendants  moved  to  direct  a  ver- 
dict for  the  defendants,  and  the  motion  was 
overruled;  whereupon  'by  agreement'  a  ver- 
dict of  guilty  was  entered  as  to  all  of  the  de- 
fendants." While  under  this  ruling  the  docu- 
mentary evidence  referred  to  therein  was  im- 
properly allowed  to  go  to  the  jury,  tills  error, 
in  tile  opinion  of  a  majority  of  the  court,  was 
harmleBB,  because  the  defendant  introduced  a 
witness  who  swore  to  suhstantially  the  same 
fiicts  embraced  in  the  documentary  evidence. 
Becanse  of  the  peculiar  facta  of  this  case,  the 
writer  is  in  doubt  on  this  proposition. 

3.  OBnanAL  L&w  «=a820,  822(1)— InarBUO- 

TlOn  IS  TO  BK  OOR0TBUED  WTIH  THl  KNTIU 
OHABGI  IR  Tax  BTXmilCK. 

Tbere  waa  no  error  In  tiie  excerpt  from  the 
charse  of  the  court  of  whidi  complaint  is  made 
when  the  same  Is  compered  tn  connection  with 
the  entire  charge  and  In  the  light  of  aU  tiie  evi- 
dence. 

4.  Obiminai.  uw  4=>S2&(1) — ^Rxqttxst  oov- 
kbsd  bt  chabqs  oivir  10  «opbbi,t  be- 

FUSBD. 

The  request  to  charge  was  snffldentiy  cov- 
ered 1^  the  charge  given. 

or  icoTzoif  itm  a  new  tbiai.  shovui  bb 

COHPUTB  WITHIN  irBKU*. 

BJvery  ground  <^  a  motion  for  new  trial 
should  be  complete  within  itself  and  under- 
standable without  reference  to  another  part  of 
the  record.  Under  this  rule  we  are  not  called 
upon  to  consider  the  sixth  ground  of  the 
amendment  to  the  motion  for  a  new  trial. 

6.  CsnilNAL  uw  «=>lieO— APPBOVBD  TXB- 
DICT  Wai.  BB  JjmBUBD. 

There  was  some  evidence  to  support  the 
verdict,  which  has  the  approval  of  the  trial 
jadse,  and  the  judgment  is  affirmed. 

Shror  from  Superior  Court,  Chatham  Oonn- 
ty;  P.  W.  Meldrim,  Judge. 

Joe  BrowB,  aUat  Oscar  Johnstm,  warn  pros- 
ecated  In  tbe  city  ooort  of  Savannali  for  tIo- 
latSon  of  the  proUbltion  law,  and  a  w^ct  of 
galltf  was  entered,  certiorari  was  denied, 
and  def^dant  broui^t  error,  and  queationB 
were  certified  to  Suprrae  Court.  Affirmed 
in  conformity  with  answers  of  the  Sopteme 
Court  a02  S.  E.  449). 

Shelby  Myrick  and  Robt  U  Coldlng;  botb 
of  Savannah,  for  ptalntlff  In  enor. 


Walter  0:  Hartrldge,  Sot  G«i.,  o£  Savan- 
nah, for  the  State. 

BLOODWORTH,  J.  Affirmed. 

BBOYIJDS,  O.  J.,  and  LUKB,  concnr. 


(25  Qa.  App.  231 

BIABIBTTA  IflNINa  OO.  v.  ARMSTRONG. 
(No.  1U060 

(Court  of  Appeals  of  Georgiat  Dlvlaioa  Mo^  1. 
March  S,  192a) 

(BvUahut  htf  ih«  Com.) 

1.  Affku.  ahd  bbbob  «3>848(8>— ABsxasmifv 
BASBb  on  wrusAi.  to  awabd  konbuxt  wxu 

KOT  BB  OONBXDEBBD,  WHBBB  SASIB  QmsnOR 
IS    BBTIBWABIB    ON.  APPEAL,    TBOH  OBDBB 

ovEBBrDuna  mw  TBUih 
T7nder  repeated  rulings  of  this  court  an  as* 
signment  of  error  npon  the  refusal  of  the  court 
to  award  a  nonsuit  will  not  be  considered, 
where  the  case  proceeded  to  a  verdict,  and  the 
defendant  excepted  to  the  overruling  of  the  mo- 
tion for  a  new  trial,  "which  induded  the  ground 
that  the  verdict  In  favor  of  the  plaintiff  was 
contrary  to  the  evidence  and  without  evidence  to 
support  It 

2.  Aonon  «!=»27C1),  28— Aonow  bx  ddjoto 

ALONB  ATAIUBIA  WHBBB  FBBSORAIi'rT  IS 
wbongruuit  convbbted,  but  no  honbt  bb- 
ceivbd;  tobtt  icat  hot  bb  waivbd. 
"Where  one  wrongfully  takes  the  personal 
property  of  another  and  converts  the  same  to  his 
own  use  In  some  other  manner  than  a  sale, 
and  does  not  receive  any  money  therefcff,  tiie 
oinier  has  a  ri^t  at  action  ex  ddieto  affdnst 
such  wrongdoer,  and  Is  restricted  to  this  form 
of  action.  In  audi  a  case  the  twt  cannot  be 
waived,  and  an  action  ex  contractu  be  broufi^t, 
for  the  reason  that,  until  the  wrongdoer  has  re- 
cdved  money  to  which  tiie  owner  of  the  prop- 
er^ Is  entitied,  tbere  can  be  no  action  for 
money  had  and  received,  or  upcm  an  Implied 
promise  to  pay  money.  Spencer  v.  Hewitt,  20 
Qa.  426;  Barlow  r.  Stalworth,  27  Ga.  617. 
See,  also.  Reynolds  t.  Padgett,  94  Cta.  847  [21 
S.  E.  B70] ;  40  Am.  Iaw  Reg.  N.  S.  60.  et  seq." 
Oragg  T.  Arendale,  118  Ga.  181,  88  S.  B.  390 
(4).  See,  also.  Woodruff  v.  Zaban,  188  Ga.  24, 
6S  S.  B.  123,  134  Am.  Si  B«p.  186,  17  Ann. 
Cas.  974.  and  Southern  By.  Co.  y.  Roberson. 
136  Ga.  146,  71  S.  B.  120. 

(a)  The  instant  case  was  "an  actioo  of  debt 
upon  account,"  and  when  the  above  principle  of 
law  is  applied  to  its  facts  the  verdict  in  favor 
of  the  plaintiff  was  contrary  to  law  and  the  «vi- 
deoce,  and  the  court  erred  In  refudng  to  grant  a 
new  trial. 

Error  from  Superior  Oonrt,  Oobb  Oountr; 
N.  A.  MorriB,  Judge. 

At^on  1^  A.  Annstrontf  against  the  Mariet- 
ta Mining  Oompeny.  Jodsment  for  platntitC, 
and  defeaidant  brii^pi  snor.  Beversed. 
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J.  Z.  Foster,  of  Marietta,  for  plalnUff  In 
error. 

H.  B.  Moea,  of  Marietta,  for  defendant  In 
WTor. 

BBOTLBS,  a  J.  Judgment  reversed. 
LUKB  and  BLOODWOBTH,  J ooncar. 


(24  Oa.  App.  7«) 

STEPHBNS  T.  BUICKWBLL  et  at 
-   (No.  10944.) 

(Ooort  of  Appeals  of  Georgia.  DivlrioD  No.  1. 

Maivh  2,  1020.) 

CiSl/IIa&iM  hv  the  Court.) 

1.  PSINCIPAI.  AHD  SUBETT  ^=»144 — SeT-OFF 
AND  COUNTEBCLA,nc  «=»33(1)  —  PBINCIPAI. 
AND  SUBETIES  ItAY  SET  OFF  TJWlJQniDATKD 
DAMAGES    FBOU    BBXACH    OF  IHDEPENDENT 

GonTEAer  between  plaintiff  and  the 
fbincipal;  dahaoes  fob  coNT&aOr  scbjkct 

OF  SET-OFF  IN  SUIT  ON  CONTRACT, 
"In  BD  action  on  a  note  given  by  a  principal 
and  BOretiM,  the  defendants  may  set  off  unliqui- 
dated damages  0owing  from  the  breach  of  au 
independent  contract  betvReen  the  plaintiff  and 
the  principal,  and  competent  testimouy  tending 
to  support  this  plea  should  not  be  repelled." 
Pickett  V.  Andrews,  135  Ga.  299,  60  S.  E.  478. 
In  the  opinion  In  that  case,  it  is  said :  "Dam- 
ages for  the  breach  of  a  contract  do  not  spring 
from  a  tort,  bat  from  the  violation  of  a  con- 
tract; and  tiierefbre  audi  damages  arise  ex 
contracto,  and  eonstitate  a  motnal  demand, 
which  is  the  anhject-matter  of  set-off  la  s  suit 
on  a  conlract.''  Under  the  above  rulings  the 
court  did  not  err  In  orermUng  the  demurrer  to 
the  plea,  and  the  charge  of  the  court  viaa  not 
subject  to  the  exception  taken.  Sec,  also.  Civil 
Code  1010,  §  4340:  Buchanan  r.  McOIaln,  110 
Ga.  477,  35  S.  E.  665  (3). 

2.  AlTBAL  AMD  EBBOB  «=»728(3)— ASSIGNMENT 
OF  EBBOB  NOT  LITEEALLT  OB  BTTBSTANTIAIXX 
SETFINO  FOBTH  TH8  ITZDENCK  SZOXiODSD  AS 

TOO  INDEFINITE. 

"An  assignment  of  error  upon  a  mling  of  the 
court  excluding  evidence,  whidi  docs  not  set 
forth  the  evidence  literally  or  In  substance,  is 
too  indefinite  to  present  any  question  for  con- 
sideration.*' Fountain  t.  State,  23  Ga.  App. 
120,  08  S.  E.  178  <JS),  and  casea  cited:  Xiden- 
fleld  T.  Boyd,  143  Ga.  07,  84  S.  B.  486  (7).  This 
mUng  disposes  of  qKclsl  gronnds  1,  2,  and  4  of 
the  motiOB  for  a  nevr  trlsL 

3.  Tbiax.  «s>1T1— Befobal  to  dibkct  a  tee- 
diot  ib  not  ebbob. 

"The  refnaal  to  direct  a  yerdlct  is  not  error 
In  any  case."  Dndl^  Isler,  21  Ga.  App.  6U(, 
04  S.  Ek  827  C^t  and  cases  dted. 

4.  Appxai.  and  bbbob  «=s>302(1)  —  Unuss 

EACH  SFBCIAI.  OBOUND  OF  HOTIOH  TOE  NEW 
TBIAZ.  IB  BO  CDHPUCn  AS  HOt  TO  BBQOTBB 
■BRBEHOE  TO  BECOBD,  THE  GBOUNO  WILL 
NOT  BE  BEVIBWED. 
The  fifth  Special  ground  of  the  motion  for  a 
new  trial  Is  disposed  of  by  the  following :  "Un- 
der repeated  dedaiona  of  this  court  and  of  the 


Supreme  Court,  eadi  special  ground  of  a  motion 
for  new  trial  most  be  complete  within  its^; 
and  when  so  incconplete  as  to  require  a  refei^ 
ence  to  the  brief  of  the  evidence,  or  to  snne 
other  portion  of  the  record,  In  older  to  deter- 
mine what  was  the  alleged  error  and  whether 
such  error  was  mat^lal,  the  ground  will  not  be 
considered  by  the  reviewing  conrt."  McOall  v. 
State,  23  Ga.  App.  770^  SO  S.  D.  471(1). 

S.  BTXDKirai  SUPFOBTINa  TEBDIOT. 

^e  verdict  has  evidence  to  support  It. 

Error  from  Superior  Court,  Qierokee  Coun- 
ty; Gea  D.  Anderscm,  Judge  pro  hac  vice. 

Actim  betweoi  J.  H.  St^ens  and  F.  M. 
Blaekwell  and  others.  Judgment  for  the  lat- 
ter, and  Qa  former  brings  error.  Affirmed. 

E.  W.  Coleman,  of  Canton,  for  iflalntlfl  In 

error. 

Jna  S.  Wood,  of  Canton,  for  defendante  In 
error. 

BLOODWOBTB,  J.  Judgment  alBmied. 
BROTI^ES,  Gl  J.,  and  Z«lTKEk  J.,  ooncnr. 


(SS  Oo.  App.  T> 

INGBAM  T.  STATE.  (No.  1116&) 

(Court  of  Appeals  of  Georgia,  IMvisiui  Na  1. 

March  2,  1920.) 

fSvltabut  &v  the  Cowrt.) 
CanciNAL  LAW  ^448(11)  —  Statement  of 

WITNESS  THAT  DEFENDANT  HAD  A  PISTOL 
boNOEALED  WAS  NOT  Uf:£ELT  A  CONCLtrStON. 
The  jury  were  authorized  to  convict  the  de- 
fendant of  carrying  a  pistol  concealed.  The 
witness  for  the  state  testified  that  the  detftnd- 
aut  pulled  a  pistol  from  his  hip  pocket,  and  that 
the  pistol  was  concealed.  We  do  not  agree  with 
the  contention  that  the  evidence  amounts  to 
no  more  than  a  condusirai  drawn  by  the  wit- 
ness that  the  pistol  was  concealed,  and  that  the 
conclusion  was  unauthorized.  Under  the  evi- 
dence in  this  cose  and  the  statement  of  the  de- 
fendant, there  is  but  one  verdict  that  the  jury 
could  reach,  and  that  is  a  verdict  of  guilty. 
This  case  Is  clearly  distinguished  from  Stripling 
V.  State,  114  Ga.  888,  40  S.  E.  788.  In  view 
of  the  note  of  the  trial  Judge  and  a  riding  of 
the  charge  as  a  whtde,  there  Is  no  merit  in  the 
exception  to  the  charge  of  the  court. 

Error  from  (31ty  Court  of  Oglethorpe;  R. 
Xi.  Greer,  Judge. 

Jemtsr  Ingram  was  convicted  of  carrying 
a  pl8t<d  conoealed,  and  he  brings  orror.  Af- 
firmed. 

Jule  W.  Feltoi,  of  Mootesnma,  and  Hatdier 
ft  Smith,  (tf  Macon,  fOr  plalntUr  In  error. 
Jdo.  B.  Guerry,  Sol.,  of  Mrateaiuna,  for 

the  State. 

LUKE,  J.   Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWOBTS.  J., 

.  concur. 
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THOMPSON  T.  BTATS  463 

<ldl  0.B.> 

WaUts  ft  Fort,  of  Ataierlcai,  for  defendant 

(No.  m04^     in  error. 


(M  Oi^  App.  8i»j 

BUUJNGTON  T.  BTBILDS, 

(Ooort  of  AK)eBlt  of  Georgia,  VifUion  No.  1. 
March  2,  1920.) 

(BvUahut  iv  the  Court.) 
Affeax.  and  esbob  «3»1097(1>— Dkoisior  on 
nausb  affkal  is  uw  of  0a8b  is  subse- 
quent tkui. 
This  case  was  here  on  a  former  writ  of 
error,  and  was  reported  In  20  Oa.  App.  102,  02 
8.  E.  668.  lUs  court;  by  its  decision  tlien  ren- 
d«ed,  settled  the  sererat  eoDtrollins  legal  points 
In  the  case.    The  enbaeqaent  trial  was  had  in 
accordance  with  that  decision,  which  neceasarilj 
is  the  law  of  the  case  now.   The  evidence  Bot>- 
mitted  did  not  prove  the  case  as  laid  in  the 
petition,  and  it  was  not  error  to  grant  a  nonsoit. 

Error  from  Superior  Oourt,  Turner  Oonn- 
ly;  R.  Eve,  Judge. 

Acttoa  by  A.  C.  BuUiogton  against  T.  L. 
Fields.  Judgmmt  of  ncmsult,  and  plaintiff 
brings  error.  Afllrmed. 

W.  T.  WfUiams,  of  Ashbnm,  and  Cmm  ft 
Jones,  of  Gordele^  for  plaintiff  In  error. 

Eldridge  Cutis  and  J.  W.  Haygood*  both 
€t  I'ltEgerald,  ffur  defendant  In  error. 

IiUKB,  3.  Judgment  afflrmed. 

BROTLBS,  a  J.t  and  BLOODtWOBOTH.  J., 
ooccur. 


(»  Oa.  App.  8D8) 
WESTBROOK  t.  GRIFFIN,   (No.  11088.) 

(Court  of  A^eals  of  Georgia.  Divlsim  No.  1. 
Hareb  2,  1820.) 

(Bv'Ubm  &y  th0  Court.) 
UnnxNCB  43>442(1)— Pabol  bvidenck  ad- 

lOBBXBXX  TO  FKOVB  XNCONFLEXK  WBIITEN 
OONTBAOr. 

Where  only  a  part  of  a  contract  is  reduced 
to  writing  and  it  does  not  purport  to  contain 
all  the  ttipalations  of  the  contract,  parol  evi- 
dence would  be  admiSBible  to  prove  other  por- 
tiona  or  to  fill  in  blanks  therein  not  inconsistent 
with  the  writing  itself.  See  Civ.  Code  1010, 
I  5791;  Forsyth  Manufacturing  Co.  v.  Gastlen, 
112  Qa.  211,  37  S.  E.  485,  81  Am.  St.  Bep.  28; 
Bond  T.  Perrin,  145  Oa.  208,  88  S.  Ev  954. 
The  petition  In  this  case,  being  a  suit  apon  a 
contract  partly  in  writing  and  partly  in  parol, 
and  the  parol  part  not  being  inconBistent  with 
the  writing,  set  forth  a  cause  of  action,  and  was 
not  subject  to  the  general  demurrer  which  was 
sustained  by  the  court 

BIrror  from  City  Court  at  Americu;  W. 
IC  Harper,  Judge. 

Proceedings  between  T.  B.  Westbrook  and 
F.  W.  Orlffln.  Judgment  for  the  latter,  and 
tbe  former  brings  error.  Berersed. 

Maynard  ft  WlUlami^  of  Americas,  for 
plaintiff  In  error. 


LUKE,  J.  Judgment  rerersed. 

BB0XI«IB8.  a  J.,  and  BLOODWOBIH,  J., 
concur. 


(S  Ga.  App.  29) 
THOMPSON  T.  STATa  (No.  11141.) 

(Conn  ci  Appeals  «f  Georgia,  DivUoa  N%  1. 
March  8,  1920.) 

(Byttahiu  by  tAa  Oourt.) 

1.  Obucirai.  law  «=»611(9— CoNTXonoN  nr 

fELONT  CASE  'OAITNOT  BE  HAD  ON  AGOOIfrUOB 
TESnilOKT  UNIXSS  OOKBOBOBASVD  BT  INDE- 
FUIDENT  BTXDENOB. 

Under  tiie  ruling  made  in  OhUdets  t.  State, 
52  Ga.  106,  and  repeatedly  approved  and  fol- 
lowed by  the  Supreme  Coiut  and  this  court,  a 
def«idant  In  a  felony  case  cannot  be  lawfidly 
convicted  on  the  testimony  of  an  accomplice 
unless  that  testimony  Is  corroborated  by  other 
evidence  which  In  itself,  and  independently  of 
the  testimony  of  the  accomplice,  directly  con- 
nects the  defendant  with  the  crime,  or  leads  to 
the  inference  that  he  Is  gailty.  Stokes  v.  State, 
19  Ga.  App.  235,  91  a  E.  271,  and  dtetions. 

2.  Obihinai.  law  «»511(1),  741(5).  986(1). 
1159(5)— Slioht  xvidenox  oob^bobahno 
accouplicb  testihont  mat  authobizb 
jubt  to  convict. 

Slight  evidence  corroborating  the  testimony 
of  an  accomplice  may  be  sufficient  to  authorize 
the  Jury  to  find  tbe  accused  guilty,  and  the 
■nfficiency  or  weight  of  the  corroborating  evi- 
dence Is  a  question  soldy  for  them;  and  where 
there  is  any  evldaice  which  in  Itself  and  in- 
dependently of  the  accomplice's  testimony  di- 
rectly connects  the  defendant  with  the  crime  or 
rniaes  an  inference  of  his  guilt  the  finding  of 
the  Jury  Of  awroved  by  the  judge)  that  the 
testimony  the  accomplice  was  sufficiently- 
corroborated  will  not  be  set  aside  by  this  court. 
Brown  V.  State,  18  Ga.  App.  288,  89  S.  E.  842, 
and  citations.  However,  in  a  case  where  the 
record  dlsdoses  no* evidence  whatever  that  In 
itself,  and  independentiy  of  the  testimony  of 
the  accomplice,  directly  connects  the  defendant 
with  the  crime,  or  raises  an  Inference  of  his 
guUt.  tbe  finding  of  the  jury  that  the  testimony 
of  the  accomplice  was  sufficiently  corroborated 
is,  as  a  matter  of  law,  uaanthorlsed,  and  the 
Judgment  zefudng  a  new  trial  wHl  be  reversed. 

8,  Bbboneodb  ovEEsiJZJHa  or  moixon  vob 

mew  TBIAI. 

Under  the  above  rulings  and  the  facts  of  the 
instant  case,  the  court  erred  in  overmllng  the 
defendant's  motion  for  a  new  trial. 

Error  from  Superior  Court,  Franklin  Coun- 
ty; W.  L.  Hodges,  JndEb 

Proceeding  by  the  State  against  Dave 
Hiompson.  From  the  Judgment  and  the  oTe> 
ruling  of  his  motion  for  a  new  trial,  Thomp- 
son brings  error.  Reversed. 
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W.  B.  Sloan,  of  Oalneivllle,  for  j^alnUff  to 
error. 

A.  S.  SkeltoD,  Sol.  G«i.,  of  Hartwdl,  for 
tbe  State. 

BBOTLBS,  O.  J.  Jndgmoit  rerexsed. 
LUKE  and  BLO(H>WOKCH,  33^  concur. 


(25  Ga.  App.  47) 

ATKINSON      SOMMER.    (No.  10754.) 

(Conrt  of  Appeals  of  Georgia,  DIvisloQ  No.  2. 
March  11,  1920.) 

(SyUabtu  by  the  Cowrt^ 

1.  New  tbial  «»102(1)— DiLiOEifcx  to  dis- 

OOTEB  STIDENCK  HTTBT  BE  SHOWH. 

Ccnuldering  the  alleged  newly  dlBcovered 
evidence  set  oat  In  the  only  special  ground  of 
the  motion  for  a  new  trial,  in  connection  with 
die  defendant's  own  testimony,  it  la  dearly  ap- 
parent that  by  the  exendse  of  proper  diligence 
Its  existence  would  have  been  revealed  to  the 
defendant  prior  to  the  time  of  the  trial,  and  it 
therefore  fumi^es  no  sufficient  ground  to  set 
aside  the  verdict.  Rothschild  ft  Co.  t.  Arenson 
ft  Oo.,  22  Ga.  App.  337,  96  8.  B.  14. 

2.  Appeal  and  ebbob  4=>1005(2)— Vebdict 
sttppobted  bt  bumciekt  btidbncs  and 
afpeot^d  bt  tbiai.  ooubi  oannot  be  dis- 

TUBBED. 

There  being  suffident  evidence  to  support 
the  verdict,  which  has  the  approval  of  the 
trial  Judge,  his  judgment  overmlfaig  the  motion 
(or  a  new  trial  cannot  be  distnrbed. 

HJrror  from  Superior  Court,  Pnlaafcl  Coun- 
ty; E.  D.  Graham,  Judge. 

Action  between  C  O.  Atkinson  and  F.  Som- 
mer.  Judgment  for  the  latter,  motion  for 
new  trial  overruled,  and  tbe  former  brings 
error.  AfSrmed. 

H.  B.  Coates,  of  HawklnsrlUe,  for  plaintiff 
In  error. 

H.  F.  Lawson.  of  Hawklnsrille,  for  defi^d- 
•nt  In  error 

JENKINS.  P.  J.  Judgment  afflnned. 

STEPHENS  and  SMITH,  JJ.,  ctmcnr. 


(26  Qa.  App.  27) 

INDEPENDENT  OBDEB  OF  PURITANS 
T.  OADDBN.    (No.  1111&) 

(Court  of  Appeaia  of  Georgia,  Dividrai  No.  1. 
March  8k  1020.) 

(Syttabut  hy  the  Com.) 

1.  Statdtxs  <8=>281— Pabtt  belting  on  law  . 
of  anothee  fftatb  must  plead  and  pbote  it. 
Where  a  party  relies  on  the  law  of  another 
•tate  as  fumisbing  the  basis  for  a  right  of  r^ 
oovery  or  defense  different  from  what  it  woold 


(Ga. 

be  onder  tJie  lawi  of  ttSa  atats,  or  tbe  ccMnmon 
law,  tbe  law  of  the  ftoeign  atata  shonld  be 
pleaded  and  proved.  Southern  Szpress  Co.  t. 
Hanaw,  184  Oa.  44S.  67  &  B.  »K  lAT  Am.  St. 
Rep.  227  (7). 

2.  INSUBANOB  ^718  —  InnnUD  BECEZTtRO 
POUCT  ZB  BOmiD  BT  BT-UWB.  THOimH  NOT 
BErEBBBD  TO  OB  MADB  A  PABT  Ot  TH^  POUCT; 
WUBBE  POUOT  OONSXIOTS  WrTH  BT-LAW* 
THE  LATTEB  18  WAITED. 

While  the  general  rule  ia  that,  where  a 
policy  is  issued  by  a  mutual  in sn ranee  or  bene- 
fit insurance  society,  the  insured  becomes  a 
member  of  the  society,  and  must  tahe  notice 
of  and  be  bound  by  its  by-laws,  although  they 
are  not  recited  in  the  policy  or  expressly  made 
a  part  thereof,  yet  wliere  the  terms  of  the  policy 
are  in  emiflict  with  a  hj-isw  of  the  societr,  St 
having  power  under  its  diarter  to  issue  audi  a 
policy,  the  societr  must  be  deemed  to  have 
waived  the  provisions  of  the  by-law  in  favor  <tf 
the  insured,  and  the  policy  will  control  the 
rights  of  the  parties.  Gienty  v.  Knights  of 
Columbus,  199  N.  T.  108,  92  N.  E.  111.  20  Ann. 
Cas.  928;  McCoy  v.  Northwestern  Mutual  Re- 
lief Association,  92  Wis.  &77,  66  N.  W.  697,  47 
L.  R.  A.  681 ;  Davidson  v.  Old  People's  MutusI 
Benefit  Society,  39  Minn.  303.  89  N.  W.  808, 
ILl  B.  A.  482;  Morrison  t.  Wiseoniln  Odd  Fel- 
lows Mutual  life  Ins.  Co..  SO  Wis.  162,  IS  N. 
W.  18;  Union  Mutual  Fire  Ins.  Co.  v.  Keyssr, 
32  N.  H.  318,  64  Am.  Dec.  37S;  Eltxgerald  t. 
Equitable  Reserve  Fund  Life  Association  (City 
Gt)  3  N.  Y.  Supp.  214 ;  FaUey  t.  Fee,  83  Md. 
83,  84  AtL  839,  32  L.  R.  A.  811,  SS  Am.  St. 
Rep.  326;  Hale  v.  Equitable  Aid  Union,  168  Pa. 
377,  81  AtJ.  1066. 

(a)  In  passing  upon  such  a  conflict,  the 
courts,  in  determining  tbe  lights  of  the  parties, 
will  adopt  the  provisioa  that  will  give  the  great- 
er right  to  the  inanred  and  hla  ben^eiary. 
Supreme  Tent,  etc,  r.  Volkert;  2S  lad.  App. 
627,  67  N.  E.  208. 

3.  PbOPEE  judo  me  NT  TOB  AMOTTNT  OF  POUCT 
or  HtmTAL  INBUBAirOB  OB  BBNERT  XNBUB- 
ANOE  flOOniT. 

Under  the  abore  rulings  and  the  facta  oC 
the  Instant  caas,  Um  Judge,  sitting  witihout  a 
Jury,  properly  resolved  the  conflict  between  tlia 
certificate  of  membership  issued  by  the  society 
and  its  by-laws  in  favor  of  the  former,  and  did 
not  err  in  rendering  Judgment  for  tiie  plaintiff 
for  tbe  full  amount  of  tiia  policy  and  iotarcat 
thereon. 

Error  from  Superior  Ooort,  E^[llton  Coun- 
ty; J.  T.  Pendleton,  Jndse. 

Aetlcm  B.  S.  Caddoi  agaliut  tlie  Inde- 
pendent Order  of  Pnritana.  Judgment  for 
plaintiff,  and  defendant  brlnffi  error.  Af- 
firmed. 

Douglaa  ft  Dongas,  of  AOanta,  tor  ^In- 
tlff  in  error. 

Little,  Powell,  Smith  ft  G<ddst^  of  AOan- 
ta, for  defendant  In  error, 

BBOTIiES,  a  J.  Jndgmoit  alBnned. 

LUKE  and  BDOODWORTH,  JJ.,  ctncnr. 


108  SOUTQEASTEBN  BEPOBTEB 
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(K  Ga.  App.  71) 

ALEXANDER  v.  BASTEBIJN0. 
<No.  UOOO.) 

(Court  of  Appeala  itt  Oeorgia,  Dirialon  No.  2. 
Blareh  11,  1020^ 

{Syllabus  ly  the  Court.) 
t  New  tbiai.  4=s>150(4)  —  Aptidatix  must 

SHOW  DIUGBNCB  TO  DISCOVEB  KVIDBNCB. 
The  only  special  gioxmd  of  the  motion  for 
a  new  trial  (oUier  tban  mere  amplifications  of 
the  gcDeral  grounds),  to  be  treated  at  all,  mast 
be  couiderecl  ai  In  tiie  nature  of  a  motion  bas- 
ed on  newly  dlsoorered  erlde&ee;  and  a  new 
trial  cannot  be  granted  for  newly  discoTcred 
eridence  where  it  ia  cot  made  to  appear  by 
affidavit  of  movant  and  his  counsel  tliat  they 
did  not  know  of  such  evidence  before  trial,  and 
that  the  same  could  not  have  been  discovered 
with  ordinary  diligenoB.  Park'*  Ann.  Code,  i 
6066,  ahd  note. 

2.  Appeal  and  ebbob  «=9l005(2)— Whebb  ap- 

PBOVKD  VEBDIOT  IB  SOPrOBTSD  BT  EVIDENCE 
DIHZAL  or  A  nXV  TBXAL  H17ST  BB  ATFIBMED. 

While  the  evidence  In  this  case  is  not  at 
b11  satisfactory  to  this  court,  there  is  some  evi- 
dence to  support  the  verdict;  and,  the  verdict 
having  been  approved  by  the  trial  judge,  this 
court  is  compelled,  under  the  limitations  of  the 
constitatiiHial  amendment  creating  it,  to  af- 
firm Us  Jndgnient  OTermllng  the  motion  for  • 
new  trial 

Error  from  City  Oonrt  of  RtidgriUe;  <X  U 
Cowart,  Judge. 

Action  between  B.  V.  Alexander  and  J.  F. 
ElasterUng.  Judgmmt  for  the  latter,  motion 
for  new  trial  overruled,  and  the  former 
bringa  error.  Affirmed. 

S.  B.  McOall  and  W.  T.  Burkhalter,  botb  of 
B^darUle,  for  plalntlfl  In  error. 

A.  S.  Way,  of  BeldsrlUe^  for  defendant  In 
error. 

SMITH,  J.  Judgm^t  affirmed. 

JKNK2NS,  P.  J.,  and  STSSPBSOHB,  3^  cm- 
car. 


(25  Qk.  App.  28) 

KBLLKZ  T.  BAHBT.  (No.  11129.) 

(Coort  of  Appeals  of  Gecogia,  Diviaioo  No.  1. 
March  8,  ISSO.) 

(ByUalMu  hy  the  Court) 
1.  UoBTOAGBs  <s=»33(6)— Law  will  bnfobcx 

VBRDOB'S  AQBEElfENT  TO  BEPTTBOHABB  AT 
HIOHEB  FBIOB  PATABUC  IN  rUTDBE. 

"It  being  legally  possible  for  the  owner  of 
realty  to  sell  and  convey  it  to  aaother  at  an 
agreed  cash  price,  and  at  the  same  time  secure 
the  right  to  repurchase,  and  become  bound  so 
to  do,  at  a  higher  price  payable  in  the  future, 
the  law  will  enforce  Rudi  a  transaction  when 
aetnolly  made."  Felton  v.  Orier,  109  Oa.  S20, 
86  S.  E.  175. 
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2.  Appeal  and  ebbob  *=>1001(1)— Vebdiot 
amrtaeao  bt  BviDBncB  not  DsmmsBD. 

"Though  the  transaction  now  under  review 
in  many  respects  very  doeely  resembled  a  mere 
loan  of  money  at  a  nsorions  rate  of  interest,  se- 
cured by  a  deed  to  land,  yet  as  there  was  direct 
and  positive  evidence  warranting  the  special 
findings  of  fact  to  the  effect  that  it  was  a  bona 
fide  case  of  bargain  and  sale  with  a  contempo- 
raneous agreement  by  the  veudee  to  r^ell  to 
the  vendor,  and  a  binding  contract  by  the  latter 
to  repurchase,  the  verdict  must  be  allowed  to 
stand."   Felton  t.  Orier,  supra. 

3.  MoBTOAOBS  <t=»39— Whetheb  dbbd  was 

aiTBN  AS  SECUalTY  FOB  DEBT  HELD  QUBBXXOH 
FOB  JUBY. 

Whether  a  deed  w^  taken  as  security  for  a 
debt,  or,  together  with  a  contemporaneous  writ- 
ing, evidenced  a  sale  with  opticm  to  repurdiase, 
was  a  questi<m'tor  the  Jury.  Brown  v.  Bonds, 
128  Oa.  883,  887,  54  S.  B.  988. 

4.  USUET  ^9119— 'WHETHEB  tbanbactioh 
ITSUBIOUS  OB  BONA  TIDE  BALE  WITH  THE 
bight  to  BXFUBOHABB  HELD  QTTBmOK  OW 
FACT. 

Whether  a  given  transaction  was  a  bona 
fide  sale  of  property  witii  the  right  to  repur- 
chase, or  whether  it  was  a  ruse  designed  to 
avoid  the  usury  laws  and  to  take  security  for 
the  loan  of  money  at  a  usnrioos  rate  of  interest, 
is  a  question  of  fact  to  be  determined  by  the 
jory.  Bogm  v.  Blouenstein,  124  Ga.  BOl^  62 
a  B.  617,  8  Ii.  B.  A.  (N.  S.)  218. 

6.  Ummr  •ssllS,  119— Bvbdbh  or  pbotinu 

UBDBT  SrATEO;  UAQB  nOFITS  NOT  BBCB8- 
SABTT.T  PBOOr  OF  QSDBIOUS  LOAN  BATBXB 
THAN  BALE. 
The  burden  of  affirmatively  riiowing  usury 
in  a  transaction  is  upon  the  party  pleading  it, 
and  the  mere  drccmstance  that  the  profit  of 
the  other  party  to  the  transaction  was  equiva- 
lent to  nuire  than  tiie  lawful  rate  oi  interest  per 
annum  <m  the  cental  bivested  would  not  nec- 
essarily show  that  the  transaction  was  a  loan 
of  money  and  not  a  sale.   Wwood  T*  Leitch, 
7  Oa.  App.  86a  68  S.  B.  987. 

6.  SumCIENOT  OF  EVIDBNCB. 

When  the  prlndplcs  of  law  stated  above  are 
applied  to  tite  facta  of  this  case,  a  vmlict  for 
the  defendant  was  authorized,  and,  the  finding 
of  -the  jury  having  been  approved  by  the  Judge, 
this  court  is  without  anthority  to  Interfere. 

Brror  £rom  Snpwlor  Court.  Baboii  Coun- 
ty; J.  B.  Jones*  Jndge. 

ProceedUiSB  between  G.  B.  KeUoy  and  J. 
F.  Bancey.  Judgment  for  the  latter,  and  the 
former  brings  error.  Affirmed. 

B.  O.  Barney,  of  Clayton,  and  McMillan  & 
Erwln,  of  Clarkesvllle,  for  plaintiff  In  error. 

^niad.  Ij.  Bynum,  of  Clayton,  for  defmdant 
In  error. 

BBOTIAU9»  0.  J.  JndgnwDt  afllrmed. 
I/UKB  and  BLOODWOBTH,  JJ.,  concur. 
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(SB  Oa.  App.  Et) 

SOUTHBBM  BXPRBSS  00.  T.  O0MHINO. 

(No.  10S49.) 

(Ooort  of  Appeals  of  Oeorgin.  DiTision  No.  2. 
March  tU  iS20.) 

(Syllabut  iv  Courts 

1.  SumoiKNcy  of  petitioii, 

Hie  jKtdtioD  set  out  a  cause  of  action,  and 
the  court  proper]/  overruled  the  demurrer  In- 
terposed tluxeto. 

2.  NSOUOKNCn  ^aaflS— WmCM  BOTH  pabtub 
WEBB  XQTTAIXT  HBaLZQBHTf  TQXBB  CAN  BB 
no  BBCOVBBT. 

Under  the  facts  developed  in  this  case, 
which  was  a  suit  for  personal  injuries,  the 
principle  of  law  that,  if  both  the  plaintiff  and 
the  defendant  were  equally  De«licait  in  causing 
the  injury,  there  can  be  no  recovery  (Pickett 
T.  Central  RaUway  Co.,  138  Oa.  177,  181,  74 
B.  EL  KKi7.  Ann.  Gas.  1913C.  1380,  and  cit). 
was  gennane.  and  the  trial  judge  erred  in  refus- 
ing to  give  in  charge  the  timely  requested  In- 
Btroetion  embodying  this  legal  doctrine,  which 
was  couched  in  ^^ropriate  form  and  language 
and  was  not  covered  Tar  Us  cba^  to  Oe  iory. 

S.  Thiai.  •a»28(KD— coTBBsn 

BT  OBHEBAl  OHABSB  ABB  PBOFEBLT  BBrUSBD. 

The  other  assEgnments  of  errdr  contained 
in  the  amendment  to  the  motion  for  a  new  trial 
are  wlliiout  substantial  merit,  as  the  writtm 
nqnests  to  diarge  set  oot  therein  are  snffi- 
ctently  covered  bj  the  general  charge  o<  the 
court. 

Error  from  City  Court  of  Blduoond  Opun- 
tj;  J.  O.  a  Black,  Jr.,  Judge. 

Athlon  by  Bpluralm  Cnmmlng  against  the 
SontKem  Xxpren  Company.  Judgment  for 
plaintiff,  and  defatdant  tntags  error.  Be* 
versed. 

W.  K.  Miller,  of  Augusta,  for  plalntUI  In 
error. 

Wm.  H.  Fleming,  <tf  Augnsta,  for  defend- 
ant In  error. 

SMITH,  J.  Judgment  lereraed. 

JBNKINS,  F.  J.,  and  8TBPHIDNS,  J.,  cod- 
enr. 


<K  OS.  App.  80 

KUSHIN  T.  MAS8BT.  (No.  11067.) 

(Court  cf  Appeals  of  Georgia,  IMvlslon  No.  X 
March  U,  1920.) 

(ByVabut  Iji  ih»  Court.) 

1.  TBiAi.  «»206(2)— Obabob  icon  oovbb  sub- 
stantial laSOXS  KADI  BY  rUADINOB  AJTO 
XVIDEnCB. 

It  la  the  dnty  of  the  presiding  Judge  to 
give  appropriate  instructions  to  the  jury  cover- 
ing all  the  substantial  issues  made  either  in  the 
pleadings  or  in  the  evidence. 


2.  Tbiai.  •»262(2>— IirsiBnonoH  wr  mtaa 
KOT  ■dbtaiubd  bt  suBarAHTui*' innEHCfl 

HOT  BEQinsBn. 
In  the  instant  case  the  only  specific  gronnd 
of  the  motion  for  a  new  trial  does  not  show  re- 
versible error.  Tlie  evidence  set  out  in  this  ex- 
ception, taken  together  with  the  other  evidence 
in  the  case,  does  not  present  any  substantial 
issue  as  to  the  money  taken  from  the  safe  ot 
the  defoidant  by  Baymond  Roshin,  the  son  ot 
the  defraidant,  with  the  koowledge  ct  the  plain* 
tiff.  In  fact  Baymond  Busbin's  testimony  in  the 
brief  of  evidence  dearly  shows  that  the  money 
which  be  took  from  the  safe  was  paid  htutk  by 
duuving  It  to  his  individual  account 

3.  OVEBBULHTO  or  VOnOK  FOB  mW  TBXAL. 

There  was  evidence  to  support  the  v^^iet 
and  the  court  did  not  «rr  In  overruling  the  mo- 
tion for  a  uew  trl^ 

Error  from  City  Court  of  Cairo;  U  W. 

Bigsby,  Judge. 

Action  by  J.  F.  Massey  against  T.  U  Bush- 
In.  Judgment  for  plalntifC,  nmtion  for  new 
trial  overruled*  and  defendant  brings  error. 
Affirmed. 

Ledford  A  Christopher,  of  Cairo,  for  plain- 
tiff In  error. 
In  Ciarlisle,  of  Gaiio^  for  defeDdant  la  e» 

ror. 

SMITH,  J.  Judgment  affirmed. 

JENKIN8»  P.  J.,  and  STBPHENS>  J^.  COIH 
cor. 


m  OS.  >pp.  B) 
LOUIsmXA  ft  N.  B.  CO.  et  aL  T.  HOW- 
ABO.  (No.  110874 

(Cooit  of  Appeals  ot  Oeorg^  Dlvldon  No.  & 
March  U.  1920.) 

(Bvttdbma     tft«  ConrtJ 

RAILBOAM  tmirrC?)    FnTTITnn  that  SgABM 

noH  Birnmi  oaubbd  nan  wot  WABKAnao 

BT  BVIDBnCB. 

Thoogh  tiiere  was  evidence  to  show  that 
the  fire  which  damaged  plaintiff's  property  was 
discovered  between  2S  and  80  minutes  after 
the  pasidng  of  the  train,  from  the  engine  of 
which  the  plaintiff  Insists  sparks  were  emitted 
which  caused  the  fire,  there  is  no  testimony  to 
show  that  the  sparks  wne  eoodng  friMn  the 
engine  at  the  time  It  passed  the  pn^»wty,  or 
tbat'it  caused  the  fire,  other  than  the  f^^w^ 
ing;  Tliat  the  wind  was  blowing  in  the  direction 
of  the  buned  house  from  the  track,  that  tlui 
fire  io  question  occurred  about  midnight,  and 
that  there  bad  been  no  fire  in  or  near  Uie 
house,  Vhich  was  a  high  two-story  dwelling, 
since  about  10  or  11  o'clock -In  the  njomlns, 
and  that  the  fire  was  first  seen  on  the  top  of 
the  roof.  This  was  not,  under  the  dedidims 
made  In  Seaboard  Abr  line  By.  t.  Jarrell,  14S 
Qa.  688,  8»  8.  B.  718,  and  O.,  J.  ft  a  Bailrvad 
Co.  T.  Bdmondson,  101  Oa.  T47,  20  a  30.  213, 
enough  to  authorise  the  Jury  to  find  that  the 
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engine  of  the  defendant  caused  the  fire  by  the 
emission  of  sparks;  there  beiny  tincoDtradict' 
ed  proof  to  show,  not  only  that  the  ensina 
which  passed  on  the  night  of  the  fire  was  prop- 
erly  eaiUpped  with  an  approved  sparh  arrester, 
bat  that  it  was  handled  In  a  sldllfal  and  proper 
manner. 

Error  from  Superior  Court,  McDuffle 
County;  H.  C.  Hammond,  Judge. 

Action  by  Mrs.  Ocran  Howard  against  the 
LonlsTille  &  NasbvUle  Railroad  Company  and 
others.  Jodgm^t  for  plaintiff,  and  defend- 
ants bring  error.  BeTersed. 

Camming  &  Harper,  of  Augusta,  fbr  plain- 
tiff b  In  error. 

John  T.  West;  of  Thomson,  for  defoidant 
In  trior. 

SMITH,  J.  Judgmeat  reversed. 

JEINKINS»  P.  J.,  and  STBPHKNS.  JT., 
eoQcnr. 


{H  Ga.  App.  780) 

OILL  T.  ATEiANTA,  B.  ft  A  BT.  00. 

(No.  10835.) 

(Court  of  Appeals  of  Georgia,  Division  No.  I. 
March  2,  1920.) 

(SyOdlmt  hv  *Jte  Court.) 

1.  PBI17CIPAX,  AND  AGEnT  «=9l45(2)— URDIS- 
CLOSSD  PSinCIPAL'S  UABUJTT  DOXS  ROT  IZ- 
nCND  TO  COITEBACTB  UHDKS  flDUX.. 

*'It  is  wdl  settled  that  the  rule  that  an 
nndisdoeed  principal  shall  stand  liable  for  the 
contract  of  his  agent  has  no  application  to  a 
contract  under  seal." 

2.  Bailbqadb  «»104(2)— PSTmoiT  tob  pxir- 

AI.Tir    rOB    FAU.VBB  TO    HAIHTAU  CATTU 

euABDs  mm  aixiqe  facts  BBiiroiHQ.,zi 

WITHIH  BTATUIS. 

To  recover  th»  pcmal^  for  fallura  of  a  rail' 
xwd  company  to  build  and  maintain  good  and 
sufficient  cattle  guards,  as  proridsd  for  in  CIt. 
Code  1910,  Si  2689,  2700.  the  plaintiff's  peti- 
tion must  allege  such  facts  as  bring  it  within 
the  provisions  of  this  law. 

8.  Bahboaos  «=»104(2)— PsriTioN  fob  pbn- 

AX.TT   FOB    FAILT7BE    TO    MAINTAIH  OATIU 

aUApDS  HELD  INSUWIOIBHT. 

The  court  properly  sustained  the  demurrers 
to  the  plaiutifTfl  petition  as  amended  and  dis- 
missed it. 

Srror  from  Superior  Conr^  Taylor  Coun- 
ty ;  <3.  H.  Howard,  Judge; 

Action  by  one  Oill  a^calnst  the  Atlanta, 
Birmingham  ft  Atlantic  Ballway  Company, 
In  wbldi,  after  his  death,  Mrs.  FranciB  Gill, 
aa  execntrlz,  was  made  a  party  In  blB  stead. 
Jndfl^eut  ftH*  defoidant  and  plaintiff  brings 
error.  Affirmed. 

Robt  L.  Bemer,  of  Macon,  and  Bobt  B. 
WllliamaoD,  of  SylTester,  for  plaintiff  In  er- 
roF. 


H.  P.  Wallace,  of  Butler,  Brandon  &* 
Hynds,  of  Atlanta,  and  Hatton  Lovejoy,  of 
La  Grange,  tax  defendant  In  error. 

BLOODWORTH,  J.  Gill  brought  suit 
against  the  Atlanta,  Birmingham  &  Atlantic 
Railway  Company  for  damages.  After  his 
death  his  wife,  Mrs.  Francis  Gill,  as  execu- 
trix, was  made  a  party  in  iiis  stead.  The 
original  petition  as  amended  was,  in  sub- 
stance as  follows : 

Petitioner  is  the  owner  of  a  certain  trad 
of  cultiratable  land  In  the  Twelfth  mlUtia 
district  of  Taylor  county,  throng  which 
tract  the  line  of  railway  of  def^dant  runs. 
Said  tract  of  land  was  valuable  for  purjwses 
of  cultivatirai  and  for  rental,  and  the  value 
fbr  both  purposes  was  destroyed  by  the 
breach  of  the  contract  set  out  herein.  There 
is  no  stock  law  In  fwoe  in  said  district,  and 
catUe  are  "allowed  to  nm  wild"  therein. 
The  lands  of  petiti<Hier  were  fenced;  "said 
fence  running  entirely  around  the  lands  and 
np  to  the  right  of  way  of  the  defendant  on 
each  side  of  the  trade"  In  1900  the  petition- 
er entered  into  a  contract  with  the  d^endant, 
the  terms  of  which  are  substantially  as  fol- 
lows :  That  in  craialderatiui  of  f75  the  ^nfle 
Guaran^  ft  Trust  Gtnnpany  ot  Atlanta,  Qa., 
agrees  to  put  op  and  maintain  In  good  order 
for  the  Bald  6111  sndi  stodc  gaps  and  road 
croBslngB  as  may  be  necesBary  Cor  said  Gill 
to  go  to  his  farm  and  use  for  other  pmposes, 
and  to  fee^  the  said  crosBlngB  and  stock 
gaps  tn  good  repair  for  maettcal  use,  and  put 
them  where  It  will  suit  the  conv^eace  of 
the  said  GlIL  It  is  alleged  that  the  said  Title 
Guaranty  ft  Trust  Company  was  the  agent 
of  defendant  to  procnre  the  ri^t  of  way  for 
the  oonstractlrai  ot  its  roadbed,  and  was 
really  and  in  law  making  the  contract  for 
tbe  dtfendant  The  defendant  did  erect  three 
catUe  guarda  in  separate  places,  end  these 
remained  In  good  condition  until  the  year 
1013,  when  one  of  them  was  destroyed  by  a 
vmtik  on  the  lln«  of  railroad  of  the  def^d- 
ant  ^tead  of  erecting  a  proper  cattie 
guard  or  replacing  one  similar  to  the  ime  de- 
stroyed, the  defendant  erected  one  that  would 
not  ke^  out  ttie  cattle  or  hogs,  and  which 
was  finally  abandoned  altt^ether,  "thus  leav- 
ing said  land  open  for  the  stock  of  every  kind 
to  enter  thereon,  and  by  such  conduct  ren- 
dered said  lands'  utteiiy  Talneleaa  for  culti- 
vation or  rent" 

I>uring  the  year  1913  the  petitioner  rented 
said  land  to  one  George  Pyron,  and  was  to 
receive  three  bales  of  cotton  "of  the  value  on 
an  average  of  $S0  per  bale."  He  furnished, 
said  t«iant  money  and  suiqplies  for  making 
the  crop  to  the  amount  of  $444.50.  His  ten- 
ant was  Insolvent  and  was  dependent  upon 
his  labor  in  planting  and  raising  said  crops 
on  said  land  to  pay  petitioner,  who  "relied 
upon  his  lira  as  a  landlord  for  the  payment 
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of  his  rent,  and  upon  his  landlord's  li^  for 
supplies  and  necessaries,  and  the  failure  of 
said  defendant  to  maintain  safe  cattle  guards 
caused  the  destruction  of  the  crops,  to  the 
loss  of  plaintiff  the  amount  of  his  rent  and 
his  bill  for  supplies.  Petitioner  has  been 
unable  to  rent  said  land  or  to  grow  a  crop 
thereon  during  any  of  the  years  since  1913, 
although  he  made  repeated  efforts  to  do  so, 
and  this  was  due  to  the  absence  of  the  cattle 
guards,  as  no  one  would  rent  said  lands  in 
their  absence.  During  the  years  1914,  1915, 
and  1916  his  tenant  houses  have  been  un- 
occupied, and  said  houses  and  outhouses  have 
d^redated  In  value  to  his  loss  $50  annually. 
After  the  destruction  of  the  stock  gap  it  was 
the  duty  of  the  defendant  to  replace  the  same 
"without  further  notice,  and  because  of  Its 
failure  to  do  bo  this  defendant  is  indebted  to 
your  petitioner  In  the  sum  of  $25  per  day 
for  each  day  the  same  remained  unerected, 
as  is  provided  hy  law,  as  the  proper  and  Just 
amount  to  be  recovered  In  this  action." 

The  plaintiff  offered  as  an  additional 
amendment  to  his  original  petition  another 
petition  in  the  form  of  a  second  count,  which 
was  practically  the  same  as  the  original  peti- 
tion, exc^t  that  the  seoond  cooot  alleged 
that— 

"By  the  breach  of  said  contract  as  Iterdn  set 
forth  tb«  said  land  has  been  depredated  In 
value  12^)00,  for  which  he  prays  Judgment  in 
additioD  to  tiie  q>edal  damages." 

This  count  was  stricken  oa  objections  filed 
by  the  defendant. 

Demurrers  to  the  original  petition  and  to 
the  petition  as  amended  were  filed,  and  were, 
In  substance,  as  follows:  That  the  petition 
foils  to  set  fortli  a  cause  of  action ;  Uiat  the 
plaintiff  cannot  recover  for  the  years  tb&t 
the  petition  shows  that  the  lands  were  mat- 
ed,  for  the  reason  that  the  canae  of  action, 
it  any,  would  be  in  faror  ot  the  tenant;  tltat 
the  itema  ot  damage  set  tortb  In  the  petition 
vonld  not  be  the  correct  measore  of  damage ; 
that  the  allegations  as  to  a  contractual  obli* 
cati(Hi  Bbonld  be  atrlcken,  "for  the  reason 
that  the  contract  attached  to  the  petition  and 
the  extract  therefrom  set  florth  in  the  peti- 
tion thaw  that  this  deftodant  Is  in  no  wise 
liable  npon  said  contract,  not  being  a  party 
thereto";  that  the  plaintiff  should  not  re< 
cover,  "for  the  reason  that  (he  petition  falls 
to  show  that  the  petitioner  has  done  any- 
thli^  whatever  to  lessen  the  amount  of  the 
damages  complained  of  or  In  any  wise  guard 
against  fbB  same" ;  tliat  Uie  alibied  damage 
becanse  ot  loss  of  rent  and  adTances  made 
to  the  tenant  is  too  remote  and  speculative, 
"becanse  Qie  plaintiff  Is  not  entitled  to  re- 
cover In  law  for  sndi  damages,  evw  thongh 
there  was  a  brrach  of  contract  as  alleged" ; 
that  the  alleged  damages  are  "too  speculative 
nnd  remote,  and  are  not  the  proximate  re- 
sult of  the  alleged  Iveacb  of  contract" ;  that 


the  auctions  in  the  petition  In  r^ermce 
to  the  recovery  of  $25  per  day  for  each  day 
the  cattle  guards  remained  unerected  should 
be  stricken,  "because  under  the  auctions 
of  the  petitl(m  this  is  not  the  legal  measure 
of  damages  and  cannot  be  recovered  for  the 
breach  of  contract  alleged  in  the  petition"; 
that  the  petition  "is  indefinite,  duplldtoua, 
and  uncertain,  and  It  cannot  be  ascertained 
therefrom  what  damages  plaintiff  Is  claiming 
or  what  plaintiff  dialms  is  the  measure  of 
damages" ;  and  that  the  petition  does  not 
allege  "what  would  have  be^  the  cost  to 
plaintiff  to  execute  the  contract  or  to  build 
the  stock  gap,  or  to  build  a  fence  in  lieu 
of  said  stock  gap,  or  to  build  any  other  struc- 
ture to  protect  his  land  In  the  place  of  said 
gap."  The  demurrer  was  sustained,  and 
plaintUTs  petition  as  amended  was  dismissed. 

There  Is  no  reversible  error  in  any  of  the 
rulings  on  the  pleadings.  Should  It  be  con- 
ceded that  the  court  erred  In  refusing  to 
allow  the  "amendment  In  the  nature  and 
form  of  a  second  count,"  this  could  not  have 
been  harmful  to  the  plaintiff,  for,  under  die 
rnliogs  hereinafter  annoanoed,  tMs  proposed 
second  count  was  afflicted  with  the  same  in- 
firmity as  the  first,  and  was  subject  to  the 
demurrer  filed.  From  the  view  we  take  of 
this  case,  it  would  be  useless  to  discuss  each 
of  the  grounds  of  demurrer,  as  the  two  fol- 
lowing propositions  are  controlling. 

[1]  1.  The  contract  attached  to  the  peti- 
tion, and  on  whidi  plaintiff  bases  his  alleged 
rights  to  recover,  is  between  the  plaintiff 
and  the  Title  Guaranty  ft  Trust  Company. 
The  defoidant  In  this  case  is  not  moiticmed 
vthertin--4s  a  strainer  to  the  contract  It  is 
true  that^  the  deed  or  contract  refers  to  the 
Atlanta.  Birmingham  &  Atlantic  Railroad, 
but  there  Is  no  mention  of  the  Atlanbi,  Bir- 
mingham ft 'Atlantic  Railway  Onnpany,  The 
deed  or  contract  In  question  Is  under  wal. 
and  plaintiff  csq^eady  alleges  in  bla  pettttm 
that  he  made  tiie  contract  with  tiie  Title 
Ouaranty  ft  Trust  Oompany.  It  is  aon^t 
to  bold  the  d^tedant  liable  under  the  auc- 
tion that— 

"Said  Title  Guaranty  &  Tnut  Company  was 
the  agent  of  the  defendant  to  procure  the  right 
of  way  for  the  construction  of  its  roadbed,  and 
that  said  coiporation  was  fbrmed  for  said  par- 
pOM,  and  in  making  said  contract  with  the 
plaintiff  whereby  it  acquires  tiie  tide  to  that 
portion  of  his  land  was  really  and  in  law  mak' 
ing  a  contract  for  the  defoidant." 

This  cont^tion  is  without  merit 

"Tbi  rale  that  an  nndlsclosed  prindpal  sihaQ 
stand  liable  for  the  contract  of  his  agent  does 
not  apply  when  the  contract  is  under  seal.  Ac- 
cordingly, a  lease  under  seal,  executed  by  an 
agent  as  lessee  in  his  individual  name,  and 
which  does  not  purport  to  be  executed  on  be- 
half ot  the  prindpal.  Is  not  binding  upon  the 
latter,  although  it  appears  from  extrinsic  eri- 
dence  that  tiie  leasee  was  tiM  general  agent  to 
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condnct  a  bualiieif  for  hh  prineipBl,  and  tiiat 
the  preniiaes  vere  leiMd  to  be  »ed  In  rach 
btuineos."  Lenney  t.  Fiiiley,  118  Ga.  718  (2), 
720,  45  S.  E.  698.  and  caiea  dted. 

In  Van  Dyke  t.  Van  Dyke,  123  Ga,  688, 
61  S.  E.  582,  3  Ann.  Gas.  &78,  the  Smnvme 
Court  was  asked  to  review  and  rererae  the 
ruling  In  the  Lenney  Cas^  Bui»ra,  and  de- 
clined to  do  so.  Applying  to  the  case  under 
consideration  the  principle  abore  announced, 
It  is  clear  that  nnder  the  contract  In  question 
a  snlt  will  not  lie  against  the  Atlanta,  Bir- 
mingham &  Atlantic  Railway  Company. 

it,  t}  2.  a%e  petition  alleges: 

"That  the  said  de&ndant  erected  said  stock 
gaps  in  the  first  instance,  as  it  was  it*  daty 
to  do,  and  after  destraction  of  said  stock  gaps 
it  became  its  duty  to  repair  the  same  and  erect 
tbe  same,  and  erect  tbe  some  again  where  It  be- 
came neceasary,  wlthont  farther  notice,  and 
that  becaose  of  its  failure  so  to  do  this  defend- 
ant is  indebted  to  yonr  petitioner  in  the  sum  of 
$25  per  day  for  each  day  the  same  remained  nn- 
erected  as  is  provided  by  law,  as  the  proper  and 
jost  smonnt  to  be  r«eoTered  in  this  aethm,  for 
whldi  emonnt  also  tUs  petitioner  asks  Terdict 
and  judgment" 

Treatli^  these  aUegaUmu  as  an  aideavor 
to  recover  the  penal^  provided  Cor  In  sec- 
tions 2690  and  2700  of  the  OlrU  Code  of  1010, 
tliere  Is  no  oideaTor  to  set  np  In  tlw  petition 
a  oompUance  with  these  statntrar  provi- 
slons;  and  before  the  plaintiff  can  recover 
under  them  he  must  allege  such  facts  as  wHl 
bring  his  petition  within  the  provisions  of 
tbis  law.  Olils  he  ntteriy  failed  to  do. 

Judgment  affirmed. 

BBOYLBS,  a  J.,  and  LUKB.  concur. 


<24  Qa.  App.  799) 

UAGNUSON  T.  GITZ  OF  BAINBHIDGB. 

(Omirt  of  Appeal*  of  Qeor^a.  Dlvlrion  No.  1. 
March  2,  1020.) 

(ayttajHu  bp  ihe  OmtrU) 

EuoTBiom  ^10(2)— PmnoN  held  itot  to 
SHOW  onr's  iraouoiNos  tir  iwwaixiito 

■LKVATOB. 

The  court  did  not  err  in  snstainiog  the  gen- 
eral demurrer  to  the  petition. 

Error  fiom  City  Goart  of  Balnbrldge;  H. 
B.  Spooner,  Judge. 

Action  by  A.  Magnttson  against  the  City  of 
Balnbrldge.  General  danarrer  to  petition 
sustained,  and  plaintiff  brings  error.  Af- 
flnned. 

K.  Thornton,  of  Balnbrldge  for  plain- 
tiff In  error. 

Hartsfleld  &  Gonger,  of  Balnbrldge^  for  de- 
fendant in  error. 


LUKE^  J.  Magnuson  brought  suit  against 
Uie  city  of  Balnbrldge,  alleging,  substantial- 
ly,  that  on  Septanber  17,  1917,  he  was  engag- 
ed In  working  upon  the  top  of  a  certain  ele- 
Tator  in  the  Balnbrldge  Hospital  at  the  In- 
stance of  the  Balnbrldge  Hospital;  that  the 
elevator  was  operated  by  electricity,  with  an 
tiectric  motor  inside  of  said  building,  and 
received  the  current  of  electricity  through 
and  by  a  transformer  placed  on  a  pole  out- 
side of  the  building ;  that  the  electricity  and 
the  transformer  were  owned  by  the  dty  of 
Balnbrldge,  and  the  dty  furnished  the  elec- 
tridty  over  its  wires  and  through  said  trans- 
former for  pay ;  that  he  was  working  for  the 
Otis  Elevator  Company,  and  for  them  was 
engaged  in  Installing  said  elevator,  and  con- 
necting the  same  for  operation  with  the  mo- 
tor inside  of  said  building  for  tbe  owners 
thereof,  and  while  so  engaged  he  had,  previ- 
ous to  said  date,  connected  said  motor  with 
the  current  of  electrldty  from  the  transform- 
er that  was  Installed  by  said  dty,  and  bad 
been  running  said  elevator  so  connected; 
that  on  said  day  It  was  necessary  for  peti- 
tioner to  be  on  top  of  said  elevator  to  com- 
plete the  work  of  installing  the  same  by  plac- 
ing swltdies  in  the  wire  and  pipe;  that  the 
dty  of  Balnbrldge  on  said  date,  by  its  agent 
and  representative,  Gibson,  an  employ^  of  the 
dty,  made  a  change  In  said  transfprmer  on 
said  pole  on  said  street,  and,  while  petitioner 
was  engaged  on  the  top  of  said  elevator  as 
aforesaid,  notified  blm  that  said  transformer 
was  all  right;  that  while  the  first  transform- 
er was  in  potdtlon  and  t>dng  used,  said  motor 
was  connected  with  the  same,  and,  by  throw- 
ing on  the  switch  oV  connectloo  from  said 
motor  and  said  transformer,  the  motor  would 
turn  and  move  tbe  elevator  up  or  down  as 
desired  by  the  operator;  that  the  said  dty, 
by  its  agents,  employes,  and  representatlTes, 
without  the  lutowledge  of  petitioner,  careless- 
ly and  negligently  changed  said  transformer 
reverse  from  tbe  first  transformer,  causing 
the  operation  of  the  motor  Inside  of  said 
building  to  run  reverse  or  opiMslte  the  direc- 
tion it  ran  whoi  connected  with  the  flrat,  and 
said  agent  of  onployfi  of  said  defendant 
changed  the  wires  upon  said  transformer,  or 
changed  the  wires  leading  from  said  trans- 
former to  the  motor  in  said  building;  the 
said  change  caused  the  phases  of  dectxidty 
in  said  wires  to  be  dianged,  and  the  said 
changes  of  the  phases  <^  electrldty  reversed 
ttie  rotation  of  the  curroit,  thereby  causing 
the  motor  to  run  in  an  opposite  direction; 
that  "by  so  carelessly  and  negligently  placing 
said  transformer  reverse  from  the  first  trans- 
former caused  the  operation  of  the  motor 
inside  of  said  building  to  nm  reverse  or 
posite  from  the  direction  it  ran  when  am- 
nected  with  the  first  transformer";  that 
while  so  engaged  upon  ttie  top  of  said  eleva- 
tor it  became  necessary  for  him  to  put  on  the 


Voe  ether  esMs  m*  Nune  topic  ud  KST-NUUBBK  In  tX\  Kej-Numbwed  DlgeiU  and  liOajin 

Digitized  by  CjOOg  IC 


460 


102  SOUTHEABZXIBN  BaPOBTBB 


(Qa. 


switch  connected  said  elevator  with  said 
motor,  for  the  purpose  of  going  down  or  low- 
ering said  elerator,  wlthoat  knowing  said  dty 
of  Bainbrldge  had  changed  or  reversed  said 
transformer,  and  when  he  put  on  the  switch 
of  connection  said  elevator,  instead  of  going 
down  or  lowering,  went  up  In  the  opposite  di- 
rection; that  when  said  elevator  went  up  he 
was  caught  between  the  crosshead  of  said 
elevator  and  the  heavy  overhead  steel  beams, 
mashing  him  and  causing  Injuries  for  which 
he  sues ;  that  he  made  claim  upon  the  city  of 
Bainbridge  as  required  by  law,  and  the  city 
refused  to  pay  for  bis  injuries;  that  the  dty 
was  negligent  and  careless  in  dianging  the 
transformers  that  famished  the  current  of 
electricity  to  the  motor  Inside  of  said  build- 
ing, and  in  connecting  the  wire  in  the  said 
transformer  the  same  way  that  the  wires 
were  connected  to  the  first  or  smaller  trans- 
former; that  said  dty  was  n^llgent  and 
careless  In  reversing  the  larger  transformer 
opposite  from  the  first  or  smaller  transformer, 
thereby  changing  the  electric  phases  that  op- 
erated the  motor  inside  die  said  bnlldlng; 
that  said  dty  was  negligent  and  careless  in 
that  said  dty's  agents  and  employes  and  rep- 
resentatives did  not  warn  or  notify  petitioner 
that  the  transformer  as  changed  had  been 
reversed  and  had  not  been  placed  as  on  the 
first  or  smaller  transformer;  and  that  the 
electric  phases  had  been  changed,  etc.  To 
this  petition  the  dty  of  Balnbridfre  demur- 
red, and  Its  demurrer  was  sustained,  upon 
the  ground  that  the  petition  set  forth  no 
cause  of  action.  Error  la  assigned  ui>on  the 
Judgment  sustaining  the,.demniTer. 

The  petition  in  this  case,  construed  as  It 
must  be,  shows  that  the  dty  of  Bainbridge 
famished  electridty  to  the  Bainbridge  IIos- 
pttal,  and  fomlshed  such  electridty  In  the 
osnal  and  ordinary  way;  that  flie  dty  was 
employed  only  to  deliver  the  current  to  tiie 
building;  that  the  connectionB  Inside  the 
building  were  made  by  the  plaintiff;  that  the 
transformer  on  Uie  outside  was  changed, 
and  the  plaintiff  was  ootlfled  of  the  diange; 
Oiat  ttie  plaintiff,  after  being  notifled  of  the 
diange  from  a  smaller  to  a  larger  tran^rm- 
er,  did  nothing  to  discover  what  ttie  effect 
would  be  upon  his  motor  In  the  elevator,  the 
wires  to  which  he  had  made  the  connection ; 
that  tlie  dty  had  no  notice  of  how  lie  had 
connected  the  wires  to  the  motor;  that  fbe 
dty  ^d  not  know  which  way  a  turn  of  the 
switch  on  the  motor  in  the  building  would 
move  the  motor,  up  or  down ;  that  tiie  move- 
moit  of  the  elevatw  was  a  matter  exdusive- 
ly  within  the  knowledge  of  the  plalntifl;  and 
tfaf  t  the  use  of  the  dectrldty  passing  through 
the  transformer  in  the  iq)enitfon  of  the  deva- 
tae  was  optional  with  the  plaintiff— in  tact 
one  of  the  auctions  of  ne^lgence  shows 
Qiat  the  larger  tramrformor,  of  the  Installa- 
tion of  whldk  the  plaintiff  had  notice,  was 


connected  exactly  and  in  the  same  manner  as 

the  smaller  transformer. 

What  was  the  proximate  cause  of  this  in- 
jury? Does  the  petition  show  that  the  pUOn- 
tlff  was  ladling  In  ordinary  care?  Does  not 
the  petition  show  that  the  plaintiff  was  noti- 
fied of  the  change  of  transformers  on  the  out- 
side of  the  building?  What  did  the  plaintiff 
do  after  having  notice  that  the  transformer 
was  changed?  Did  he  do  anything  to  see  if 
his  motor  was  running  backward  or  forward, 
which  motion  it  got  1^,  reason  of  his  connec- 
tion, before  pladng  himself  In  a  perilous  po- 
sition? We  are  of  the  opinion  that  the  in- 
jury to  this  plaintiff  was  not  caused  by  the 
negligence  of  the  dty  of  Bainbridge  In  fnr^ 
nishing  electridty  to  the  building  in  whldi 
he  was  working.  See  Civil  Code  1910.  {  4426 ; 
0  R.  G.  U  mi.  Notice  to  the  plaintiff  of  the 
change  of  transformers  was  such  diligence  as 
was  necessary  to  put  him  on  notice  that  he 
might  observe  for  himself  the  effect  of  the 
electridty  on  his  motor  operating  the  eleva- 
tor; especially  is  this  tme  when  it  is  not 
shown  that  the  city  even  knew  that  the  motor 
had  yet  been  connected  with  the  electric 
wire,  and,  if  it  had  been,  how  It  was  connect- 
ed, or  in  what  way  It  operated  the  motor,  or 
in  what  way  the  plalntifl  wished  it  to  oper- 
ate the  motor-^whether  a  turn  of  the  switch 
on  the  motor  to  the  right  would  cause  the 
motor  to  revolve  right  or  left  See  Danoa 
V.  Ga.  By.  ft  EBectrle  Go^  135  Oa.  138,  68  S. 
B.  1113. 

Judgment  affirmed. 

BBOTLES.  a  J,,  and  BLOODWOBTH. 
concur. 

tSSSSSSSS 

m  Oa.  App.  tt) 

SOTJTBI&A.8TERN  MXIT.  BIRD  INS.  Oa  v. 
DiAVIDSON  (two  caae^ 
QHm.  IIUT.  1U6&) 

(Gonrt  of  Appeals  of  Oeorgla.  DivislM  No.  SL 
March  11, 1920.) 

1.  CxmoUlU  «S»43  —  BoZfD  nQXTISED  BT 
BTATDn    KDIT    BB    AFPSOVBD    BT  TBXAI, 

JUDOK. 

Before  a  writ  of  certiorari  can  properir 
issue,  unless  applied  for  in  forma  pauperis,  It 
moat  appear  from  tfa«  record  that  the  bond  re- 
quired by  Civ.  Code  ISIO.  {  5186.  has  been 
duly  approved  by  the  Judidal  officer  befor« 
whom  the  case  was  tried  in  the  first  instance. 
Dykes  v.  Twi^  County,  115  Oa.  698,  42  S. 
K  86;  Daniel  v.  Cftliens*  Loan  &  Ooarantoe 
Co„  28  Ga.  App^  684,  90  S.  B.  226.  Approval 
of  bond  a  oommardal  notary  puulc  will 
not  suffice. 

2.  Ckbtiobabx  «=»60— DiBMiaaAi.  upob  OJiU. 
or  CASE  roB  tkial  nopm  whub  bohd 
hot  appbotbd  bt  tbiai.  junoB. 

Where  the  writ  of  certiorari  baa  iamui.  It 
is  proper,  upoB  the  call  of  the  case  ftw  trial. 
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to  diamtw  tha  petition  upon  motion  of  the  de- 
fendant in  certiorari  npon  the  ground  that  the 
certiorari  bond  has  not  been  approved  by  th« 
proper  officer,  when  it  nowhere  appears  from 
the  record  that  the  eertionarl  bond  haa  been 
approved  hj  the  Jodieial  trfBcer  bafora  wbun 
the  case  waa  tried. 

Error  from  Snpeirlor  Court,  Ftiltoo  Coon* 
ty;  John  D.  Hmn^iries,  Jv(lg& 

Separate  proceedings  between  the  South- 
eastern Mutual  Fire  Insurance  Oompany  and 
F.  D.  Davidson.  Judgment  for  the  latter  In 
each  case,  and  the  former  brings  error.  Af- 
firmed. 

W.  D.  Uma,  of  Atlanta,  for  plaintiff  In  er- 
ror. 


STBPHEENS,  J. 
cases. 


Jndgmott  afDrmed  !n  both 


JBOfKIMS,  P.  3^  and  SMITH,  J.,  concur. 


<33  Oa.  App.  fiS) 

OKNTRAL  OF  GEORGIA  BT.  CO.  t. 
POOLS.  (NO.106C6.) 

<Cfnnt  of  Appeals  <d  Georgia,  DlvlsUm  Na  2. 
March  U.  1920.) 

(SyHaliu  it  ih«  OourlJ 
1.  AFFKAI,  AlfD  EBBOB  1099(6)— Dboibion 
AB  TO  SUmciBHOT  OT  PrTXTIOn  Z8  LAW  OF 
TBM  CABK  OH  BUBBBQUKKT  APPKAI.. 

This  court  has  held  as  the  law  of  the  case 
ttiat  tiM  petitfcni  sets  forth  a  cause  of  aetixn. 
8ee  FOote  t.  Central  of  Georgia  By.  Co..  2S 
iSn.  App.  28Sk  97  a  B.  886,  in  which  the  main 
all^tlotis  of  tiie  petiti<9i  are  set  forth.  The 
def^dant  in  the  court  below  now  seeks  to 
liaTe  a  judgment  in  the  plalntilTs  favw  set  aside 
on  a  motlMi  containing  the  g«ieral  grounds  only. 

3.  Btidkkci  ^9589  —  Wh^bx  STximToi  of 

PABTT  IB  OOHTSADICTOBT,  IT  KUBT  BE  0(HI* 

■xausD  Hon  «noiroz.T  AOAinn  hue. 

WhSe  it  Is  a  well-settled  mle  tiiat.  where 
the  evidaice  of  a  plalntllf  or  a  defendant  is 
contradictory  within  Itself,  vague,  or  equivocal, 
it  mast  be  construed  most  strongly  against  him 
<Watkins  T.  Woodbery.  24  Ga.  App.  80,  100 
S.  E.  34  [S]),  this  principle  of  law  does  not 
Kovem  or  control  this  case  under  its  facts. 
While  in  one  instance  the  plaintiff  swore  on 
CTOM  enmlnatlon,  "I  don't  know  what  stmek 
me,**  every  fact  and  every  drcomstance  testified 
to  both  by  the  plaintiff  and  by  every  other  wit- 
ness tends  abundantly  to  show  that  the  plaintiff 
was  struck  at  night  by  a  hacking  freight  car, 
and  was,  as  he  says,  "dragged  by  Uie  car"  alcmg 
the  track  a  couiderable  distance,  mashing  Us 


foot  to  sadi  an  extent  as  to  necessitate  its 
amputation.  The  one  instance  in  which  he 
used  the  words  first  quoted,  when  construed  In 
connection  with  the  entire  evidence  in  the  case, 
includinff  the  plaintUTs  own  evidence,  and  with 
special  reference  to  the  plaintiff's  evidence  as 
given  In  Immediate  connection  with  the  expres- 
sion quoted,  must  necessarily  be  taken  to  mean 
that  he  did  not  know  what  hit  him  in  the  sense 
that  he  did  not  directly  see  the  impact  at  the 
time  it  unexpectedly  occurred.  The  same  rea- 
soning applies  to  the  plaintiff's  expression,  in 
aoswer  to  a  propounded  question,  "^e  one 
next  to  the  depot  was  the  side  track  upon 
which  I  stood."  The  plaintiff  had  specifically 
fixed  his  position  at  the  time  of  the  accident  as 
being  "one  foot  or  two  feet  from  tiie  side 
track,"  and  In  answer  to  another  question 
stated,  "I  was  nearer  to  the  track  than  I  was 
to  the  door."  The  answer  first  quoted  must 
therefore,  in  fairness,  be  taken  to  have  special 
reference  to  which  track  was  being  testified 
about,  rather  than  to  his  exact  position  in  ref- 
erence thereto.  The  plaintiff  repeatedly  testified 
in  substance  that  be  was  standing  somewhere 
near  in  front  of  the  waiting  room.  'Die  fact 
that  while  testifying  to  this  fsct,  and  inristing 
that  such  was  the  case,  he  may  have  failed  to 
designate  such  position  correctly  by  indicating 
it  with  a  cross  mark  on  a  rather  small  photo- 
graph of  the  locality  when  requested  to  do  so 
by  the  defendant's  counsel,  need  not  necessari- 
ly bring  the  evidence  of  the  plaintiff  within  the 
application  of  the  leffsl  rule  above  stated, 
especially  as  the  plaintiff,  an  old  man,  protest- 
ed his  Inabilitj  to  thus  correctly  designate  his 
posltimi,  for  the  reason  that  he  could  not  wdl 
see  the  photograph. 

3.  APFXAI.  ARD  EBBOB  ^B>1006(2)— APPBOVED 
VEBDIOT  BVPPOBTED  BT  SOVZ  BVKDEmn  WHJ. 
nor  BE  BBt  ASII». 

The  plaintiff  could  no^  under  any  view  of 
the  ttetlmony  given  in  this  case,  be  accounted  as 
a  trespasser;  the  verdict  Is  cot  without  evi- 
dence to  support  it ;  It  has  the  approval  of  the 
trial  judge;  and  this  court  does  not  feel  au- 
thotised  to  set  it  aside. 

Error  from  City  C^mrt  of  O^eOiorpe;  BL  T. 
Moon,  Judge. 

Action  by  O.  P.  Poole  against  the  Obntral 
of  GeoTgla  Batlway  Company  and  others. 
Verdict  and  Judgment  for  plaintiff,  and  de- 

fraidants  bring  error.  Afflrmed. 

Yeomans  &  vnifclnson,  of  Dawson,  for 
plaintiffs  In  error. 

Hatcher  &  Smith,  of  Macon,  for  defendant 
in  error. 

JBMKINS,  P.  J.  Judgnwnt  afflrmed. 
8TBPHBNB  and  SMITH,  JJ.,  concur. 
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(0a. 


(28  Oa.  App.  4S) 

80UTHBILN  ST.  OO.  t.  BUNOH. 
(No.  10728.) 

(Court  of  i^peal*  of  Georsla«  DItUoii  No.  2. 
March  11.  192a) 

(Byliabua  by  the  Court,) 
1.  Oabbiebs  «=>102— Mkasubb  or  damag/wb 

FOB  UNBEABOKABLI  DKUT  HT  DBUTXBINO 

SHIPIOINT  STATBD. 

The  petitioQ  aa  amended  alleges,  in  gab- 
stance,  that  two  separate  ahipments  ot  toys' 
were  sent  from  Chicago  to  the  owner  at  Au- 
gusta, Ga.;  that  the  goods  were  received  hj 
the  defendant  company  as  the  last  connecting 
carrier,  and  vere  held  in  the  defendant's  ware- 
house at  Augusta  for  a  stated  long  and  unrea- 
stmaUe  period,  without  notice  to  him,  although 
It  was  the  custom  at  Augusta  for  railroad  com- 
panies receiving  freight  to  notify  consignees 
immediately  after  its  arrival;  that  he  was  an 
old  citizen  of  Augusta,  and  had  been  a  mer- 
chant there  for  the  past  IS  years,  and  his  name 
and  address  were  in  the  city  directoiy,  and 
the  defendant  knew,  or  by  the  exercise  ot  ordi- 
nary care  ai^  diligence  coold  have  known,  his 
address;  that  after  the  arrival  of  this  freight 
he  was  told  repeatedly,  in  reply  to  inquiries  at 
the  defendant's  freight  office  and  depot,  that  it 
had  not  arrived ;  that  he  informed  the  defend- 
ant that  one  of  the  boxes  of  toys  had  been 
purchased  by  him  for  the  Christmas  trade;  that 
when  finally  notified  of  its  arrival  he  complained 
to  the  defendant  of  the  long  delay  in  giving 
him  notice,  and  the  defendant  notified  him  that 
he  could  get  the  goods  only  by  paying  certain 
storage  charges  in  addition  to  the  freight  The 
petition  further  alleges,  as  to  the  second  shi|>- 
moktj  that  had  the  defendant  given  him  prompt 
notice  of  the  arrival  of  the  goods  he  could  have 
disposed  of  them  at  a  profit;  that  the  goods 
contained  in  the  first  shipment  were  not  salable 
by  liim  except  for  the  Christmas  trade;  that 
goods  in  the  last  shipment  could  have  been  sold 
by  him  had  they  been  promptly  delivered,  but 
not  later;  tiiat  because  of  the  alleged  unrea- 
sonable delay  the  jdaintifE  refused  to  accept  the 
goods,  as  they  were  at  that  time  "valueless  to 
him" ;  that  the  defendant  was  negligent  because 
of  the  unreasonable  delay  in  notif^g  him  of  the 
receipt  of  the  goods,  and  not  allowing  him  to 
receive  his  goods  within  a  reasonable  time  after 
their  arrival,  and  by  reason  thereof  he  was  dam- 
aged In  the  sum  of  |460i  To  the  petition  as 
amended  the  defendant  demurred,  upon  the 
ground  that  it  failed  to  set  out  a  cause  of  ac- 
tion. The  trial  court  overruled  the  demurrer, 
and  the  defendant  excepted.  Held: 

"The  fuieral  rule  Is  that  the  measure  of  dam- 
ages for  unreasonable  delay  by  a  common  car- 
rier in  the  delivery  of  goods  shipped  is  the  dif- 
terenoe  between  thdr  market  valtu  when  thuf 
should  have  been  delivered  and  thdr  market 
value  vhen  tbcqr  wne  ddivaced,  wltii  Sotarest 
fKBu  the  fonuer  date,  less  the  (Trigh^  U  un- 


paid" (Southern  Express  Oo.  t.  Hanaw,  ISA  Ga. 
44fi,  40d,  67  S.  E.  Ml,  137  Am.  St  Bep.  227; 
Civ.  Cods  1910^  f  2778;  Southern  Bailway 
Co.  T.  Btoch,  18  Ga.  App.  7e&,  90  &  E.  659, 
and  in  the  absence  of  a  special  contract  this 
measure  of  damages  by  delay  is  exclusive  (Wi- 
lensky  v.  Ontral  Railway  Co..  136  Ga.  889,  883. 
72  S.  E.  418,  Ann.  Cas.  1912D,  271;  Colum- 
bus ft  Western  Bailway  t.  Flournoy,  75  Ga. 
74(9.  If  the  ddivery  of  goods  has  been  unrea- 
sonai^  delayed  by  the  carrier,  the  owner  must 
sue  for  the  damages  prescribed  In  section  2773 
of  the  Civil  Code,  since  mere  unreasonable  dday 
in  transport^g  does  not  amount  to  oonvendon, 
so  as  to  authorise  the  consignee,  upon  the  ar- 
rival of  the  goods,  to  reject  them  and  sue  for 
their  value  on  that  theory.  Southern  Express 
Co.  T.  Hanaw,  supra  ;  Wilensky  t.  Central 
Bailway  Co.,  sniva. 

2.  Cabbiebs  «s»106(1)  — PuADiiva  ^207— 

SUFFICIBNOT  or  FETITIOKS  IV  ACTIOH  FOB 
DAHAOE8  rOB  UNBEABONABLB  DBUT  IN  DE- 

uvebt;   hatteb  ooitfo  betohd  PBrmoiv 

QOOD  ON  QENEBAX.  DEMTTBBEB  WAS  OBODNO 
rOB  8PECIAI.  DKHUBBEB. 

As  held  by  this  court  In  a  former  suit  be- 
tween the  same  parties  respecting  the  same 
transaction  (Southern  Bailway  Co.  v.  Bunch, 
22  Ga.  App.  42,  95  S.  E.  823),  the  suit  as 
now  brought  Is  for  damages  for  an  unreason- 
able delay  in  delivering  shipments,  and  not  for 
a  conversion.  The  petition  having  alleged  the 
contract  of  carriage,  the  duty  owing  by  the  de- 
fendant to  the  plaintifC  the  breach  of  the  con- 
tract ftiid  the  resulting  breach  of  duty,  and 
alleging  generally  that  the  plaintiff  was  dam- 
aged in  the  sum  of  $400  by  reason  of  such 
breach,  it  was  snffldent  to  sustain  at  least 
a  recovery  for  nominal  damages,  and  the  court 
did  not  err  In  overruling  the  general  demurrer 
thereto,  lliat  the  plaintiff  went  further  and 
undertook  Bpecifioally  to  state  what  would  ho 
erroneous  elements  of  such  damage,  and  how 
and  wherein  they  aocmed,  was  matter  for  spe- 
cial demurrer.  Uoss  A  Go.  v.  Fortson,  99  Ga. 
496,  499.  27  &  E.  745;  Sutton  v.  Southern 
Bailway  Ca,  101  Go.  776«  29  S.  B.  08;  Orohan 
T.  Macon,  D.  &  «.B,Co^l20Oa.  767,  408. 
B.  7& 

Error  from  Superior  Court,  BSdUnond 

ClkHinty;  H.  C  Hammond,  Jn<^ 

Action  by  S.  M.  Btmcli  agaiimt  ttie  Sootti- 
em  Bailway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  enm.  Affirmed. 

Cumming  &  Harpor,  of  Augusta,  f6r  plain- 
tUt  In  error. 

Hour  O.  Boiwrf  ot  Avgnsta,  toe  dftfimdant 
in  exTor. 

JENKINS,  P.  7.  Judgment  affirmed. 
STEPHENS  and  SMITH,  JJ., 
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did  not  err  in  orerralliig  the  motion  for  a  new 

trial. 


(S  Oa.  App,  71 ) 

ABMSTBONG  et  al.  v.  HABFER  et  aL 
(No.  lOBSl) 

(Oonrt  oC  Appeala  of  Qeorgia,  DMOm  No.  2. 
March  11«  1920.) 

1.  EXBCCTOBS  AND  ADM1ITISTBA.T0B8  <8=>4^ 

JUDOUENT  «=>8S3(1}— Adhinisikatob,  and 
not  hbibs,  hava  eight  to  bbtiva  dobuant 
judgment;  "chose  in  action." 

A  dormant  jod^ent  la  a  "chose  in  action." 
Where  an  administrator  in  his  representatiTe 
capacity  obtained  a  judgment  against  several 
defendants,  the  right  to  revive  the  judgment 
after  it  became  dormant  was  in  the  adminis' 
trator,  and  not  in  the  heirs  at  law.  See  Hill  v. 
HafFett,  8  Oa.  App.  80,  69  S.  B.  82S;  Moa^on 
T.  MaaterMm,  140  Ga.  609,  701.  79  S.  B.  6«L 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Stties,  Obose 
in  Action.] 

2.  JVDGKDIT  ^»8M(1)— AUHlOaifT  OHAlia- 
INO  SUIT  TO  on  IN  MPaMENTATTVE  CA- 
PAOXTX  AXn>  AS  eUABOZAir  PBOTBBLT  BB- 
FUBID. 

Under  the  above  mling  the  conrt  did  not 
err  in  rejecting  the  amendment,  which  sought 
to  change  the  petition  so  tiiat  the  salt  shopld 
proceed  in  the  name  of  the  plaintlfF,  as  admin- 
istratrix  of  the  estate  of  J.  W.  OlUff,  deceased, 
for  the  ase  of  herself  as  one  of  the  "sole  heirs 
at  law,"  and  as  guardian  of  her  ward,  who 
waa  tbe  other  <rf  ths  "aole  of  ttie  said 

ertate. 

3.  Pleading  <8i=>198— DisuisaAi,  on  oenebai. 

DEICUBBEB,  THOUGH  ONLT  ONE  OW  DEISND- 
AHT8  FILED  A  DBUUBBEB. 

The  case  was  properly  dismissed  on  general 
danorrer;  and  this  is  true,  althou^  o^  one 
of  the  defoidants  filed  a  demnrrer.  Fuidei^ 
burk  T.  Smith,  74  Ga.  61K. 

Error  from  City  Ckrart  of  BtfdBrllle;  O.  L. 
Cknrart,  Judge. 

Prooeedlng  betwaoi  Mrs.  Mary  Lee  Arm- 
strong and  otiieni  and  0.  U.  Harper  and  oth- 
ers. Judgment  tor  the  latter,  and  flie  ftmner 
bring  error.  Affirmed. 

W.  T.  Burkhalter,  of  Beldsrille,  for  iitain- 
tifls  In  error. 

A.  S.  Way.  of  BeidBTille,  tot  defendanbi  In 
error. 

SMITH,  J.   Jndgment  affirmed. 

JENKINS.  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(26  Ga.  App.  tn 

SMITH  T.  JONES  BBOS. 


XNo.  10760.) 


fConrt  of  Appeala  of  Oeorgia,  Division  No.  2. 
March  U,  1020.) 

(Svllaiua  Im  the  VovH.) 
OVEBBUXJNO  or  HOnON  nw  NEW  TBIAL. 

The  evidence  supported  the  verdict,  and, 
tbere  bdng  no  error  of  law  committed,  the  court 


Error  from  City  Conrt  of.  Oarrollton; 
James,  Beall,  Judge. 

Action  between  W.  P.  Smith  and  Jones 
Bros.  Judgment  for  the  latter,  motion  for 
new  trial  OTemiled,  and  the  former  brings 
ernff.  Affirmed. 

Smith  &  Smith,  of  Carroll  ton,  for  plaintiff 
in  error. 

Boykln  A  Boy  kin,  of  Oarrollton,  for  de- 
fendant In  errw. 

SMHH,  J.   Jndgmoit  alBrmedL 

JENKINS,  P.  J.,  and  BTHPHHNB,  J.,  eon- 
cor. 


(2S  Oa.  App.  72) 

HUGHES         JEFFERSON  STANDABD 
JSam  INS.  00.   (No.  11004.) 

(Court  of  Appeals  of  Qeoi^  Diviaifln  No.  & 
March  11,  1900.) 

(Byliahw  hy  ihe  OowrL) 

1.  CouBTs  *=»188  (10) — Onr  coubt  has  ju- 

BISDXCTXON  TO  ISTULIBB  USNS  ON  BSAL  BS* 

TATS. 

Section  8  of  act  creating  the  oity  conrt 
of  Camilla  (Acts  1805,  p.  184)  is  broad  enough 
to  vest  that  court  with  jurisdiction  to  establish 
liens  of  real  estate.  UtaA  section  Is  as  follows: 
"Said  city  court  of  Camilla  shall  have  juris- 
diction to  try  and  dispose  ot  all  dvll  cases  of 
whatever  nature  of  which  the  superior  conrt  of 
Mitdiell  county  has  jurisdiction,  except  in 
those  caaee  over  whidi  the  exdurive  Jurisdiction 
la  vested  in  the  Superior  Court  by  the  Constitu- 
tion and  laws  of  this  state." 

2.  CotnnS  ♦=3*168— BgTABTJHTrifT  NT  OF  BPS- 
CUI.  X.IKN  <Ur  BB&XdT  AB  SEOUUTr  FOB  NOTE 
WAS   NOT   A   OABS   BSHPSOl'lMg  **nTLa  TO 

IJ.ND." 

In  a  suit  upon  promissory  notes  a  prayer 
for  the  estabUahmrait  of  a  apecial  Hen  on  real 
estate,  conveyed  as  security  for  the  payment  of 
the  debt  evidenced  by  the  notes,  does  not  render 
the  proceeding  a  "case  respecting  title  to  land" ; 
and  in  such  a  suit  the  city  court  of  CamUla  has 
jurisdiction  to  declare  a  special  lien  on  the 
realty.  Dixon  r.  Bond,  18  Ga.  App.  46,  88  S. 
E.  825(1).  See,  also,  Edenfield  v.  Bank  of 
Milieu,  7  Ga.  App.  645,  7  S.  E.  886. 

[Ed.  Not&— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Title  to  Real  Es- 
tate.] 

3.  MoBTGAOES  4=s>416(l)— Want  or  title  in 

DanND^fT  NOT  BAB  TO    TOBBCLOainB  OF 

btatutobt  xjbn. 
Want  ot  title  in  Ihe  defendant  to  the  prem- 
ises on  whldi  the  Hen  la  claimed,  and  alleged 
title  in  a  third  person  who  la  no  party  to  the 
suit,  will  not  bar  an  action  for  foredoeing  and 
enfordng  the  statutory  lien.  Thurman  t.  Will- 
higham,  18  Ga.  App.  886,  80  S.  B.  442,  and 
cases  tiete  cited. 
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4.  SumcixiroT  or  AniDATiT  of  iLLBaAUTT. 

For  tbe  reasons  glTen  In  tiie  precedins  notes; 
the  trial  Jndge.did  not  err  in  aostalainc  the  de* 
mnrrers  to  th«  affidavit  of  UteKaUty  and  order- 
ins  the  levy  to  proceed. 

Error  from  City  Court  (tf  jCamllla ;  B.  T. 
Burson,  Jndft 

Proceedings  between  W.  B.  Hnghes  and  the 
Jefferson  Standard  Life  Insnrance  Company. 
Judgment  for  the  latter,  and  the  former 
brings  error.  Affirmed. 

M.  A.  Warren  and  A.  S.  Johnson,  both  of 
Camilla,  for  plaintiff  In  error. 

Bryan  &  Mlddlebrooks,  of  Atlanta,  and  Pea- 
cock &  Gardner,  of  Camilla,  for  defendant  In 

SMITH,  J.  Judgment  affirmed. 

JBNKINS,  P.  J.,  and  STEPHENS,  con- 
cur. 


(H  Oa.  App.  7») 

GOBBETT  T.  ATLAMTIO  COAST  UNE  B. 

CO.    (No.  10648.) 

(Court  of  Appeals  of  Georgia,  DivisioD  No.  1. 
March  2,  1920.) 

(Byltabiu  hv  the  Court.) 
Nbouqktoe  ^9l08(l)— PvrrnoiT  fob  inju- 

BIK8   TO    OHZLO,    ATTKACTBD    BT  KAILBOAD 

vBLoczpnn,  bkld  hot  bubjbot  to  qbhekal 
DHinnaxB. 

Under  the  petition  In  this  case,  the  child  al- 
leged to  have  been  injured  cannot  be  treated 
as  a  trespasser,  and  the  case  must  tarn  npon 
whether  the  defendant  was  negligent  as  alleged 
in  the  petition.  Questions  of  negligence-  are 
peculiarly  for  determination  by  the  jury,  and 
the  judge  erred  In  dism  faring  tbe  petition  on 
general  demurrer. 

Error  from  City  Court  of  Waycross;  J.  Ll 
CJrawley,  Judg& 

Action  by  W.  T.  Oorbett,  as  next  frlmd, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Petition  dismissed  on  general  de- 
murrer, and  plaintiff  brings  error.  Reversed. 

W.  T.  Oorbett,  as  next  friend,  sued  tor  in- 
juries to  Homer  Oorbett,  a  diUd  6  years  old, 
caused  by  his  hand  being  cav«ht  in  the  gaar^ 
ing  and  machinery  of  a  railroad  relocipede 
The  petltitm  alleged  is  part: 

"The  injnrlei  complained  of  are  as  follows: 
The  cnuhing,  laceration,  and  breaking  of  the 
right  hand  of  the  said  Homer  Cortratt,  and  the 
breafciiv  of  tlie  bonea  therein,  rendering  it 
necessary  for  the  physidan  treating  him  to  take 
eight  stitches  upon  tbe  same,  on  account  of 
its  severe  laceration ;  and  although  said  band 
has  since  healed,  yet,  by  reason  of  tbe  breaking 
of  the  bones  as  allege^  the  use  of  tbe  rigbt 
thumb  has  been  permanently  lost.  Plaintiff 
shows  that  the  negligence  of  the  defendant,  its 
agents  and  employes,  causing  said  injury,  was 


as  foIlowB:  Jj,  J.  James,  who  ma  «t  die  time 
of  said  injury  on  agen^  serran^  and  en^loyfi 
of  the  defendant  company,  as  electric  lineman, 
astng  a  velocii»ede  for  traveling  over  defendaot^s 
line  of  road,  did,  on  the  date  alleged,  C(Hne  to 
Manor,  Ga.,  a  small  town  upon  defendant's  line 
of  road  in  said  county,  and  after  removing  said 
veloGii>ede  car  from  the  track  the  company 
he  placed  the  same  in  an  open  and  exposed 
place,  near  the  depot  in  said  town,  where  the 
public  were  accustomed  to  travel  and  be,  and 
where  the  small  children  of  tlie  town  were  at 
liberty  to  go,  and  where  they  frequently  went 
Plaintiff  ahows  farther  that,  while  the  aaid 
agent  and  employ^  of  the  defendant  company 
pretended  to  fasten  said  velocipede  car,  knowing 
its  danger  if  left  exposed  to  children,  the  same 
was  not  fastened,  but  so  fixed  and  left  that  it 
could  be  easily  moved  forward  and  backward 
for  a  distance  of  two  feet  or  more,  and,  tbe 
same  being  dangerous  and  attractive  to  children, 
it  became  more  dangerous  by  reawm  M  tiie 
fact  that  it  coald  be  thus  moved ;  and  this 
faflure  on  the  part  of  tiie  defendant's  servant 
and  employ^  to  secnrely  fasten  said  car  was  a 
further  act  of  neeUgenee.  Anumg  other  cbll- 
dren  who  were  attracted  to  aaid  velocipede  ear. 
the  said  Homer  Oorbett  was  so  attracted,  and 
being  a  child  of  tender  years  ha  was  withont 
discretion  or  sufficient  Judgment  to  reaUae  the 
danger  of  contact  with  or  the  handling  of  said 
Telocipede  car ;  and  after  being  attracted  to  said 
place  of  danger,  and  while  playing  widi  said 
car  In  its  dangeroos  position  and  condition,  so 
left  by  the  defendant  ctHopany  l>y  and  throagb 
its  agent  as  aforesaid,  he  had  Us  right  hand 
caught  in  tbe  gearing  and  machinery  of  said 
car,  and  thereby  sustained  the  injuries  com- 
plained of,  by  having  his  hand  badly  mashed  and 
the  bones  in  It  broken." 

In  an  amendment  to  the  petition  it  was  al- 

l^^ed  that — 

"Said  machine,  so  ccmstmeted  as  above  de- 
scribed, was  on  the  principle  of  and  very  much 
like  the  construction  of  an  ordinary  bicycle,  or 
the  usual  tricycle  or  velocipede  used  children 
almost  universally  as  playthings,  and  it  was 
painted  in  bright  red  colors,  and  was  not  too 
large,  or  cumbersome  to  appear  to  a  child  to  be 
a  plaything,  and  for  these  reasrais  It  was  at- 
±ractive  to  children,  and  was  an  instrument 
and  piece  of  madiinery  tiiat  mnld  naturally 
and  necessarily  attract  children  of  immature 
years  and  experience." 

The  spedflc  acta  of  nei^lgoice  set  out  in 
the  ameDdment  ww^ 

**(a)  In  leaviog  a  dangerous  and  attractlTe 
madiine  and  velocipede  car,  unfastened,  onin- 
closed  and  unguarded,  in  a  public  place  near 
tbe  heart  of  a  little  town,  where  people  and 
children  are  wont  to  visit  it,  and  pass  by  it. 
and  play  arodnd  it  and  near  it;  (b)  in  leavinc 
said  vdocipede  car  at  or  near  the  depot,  and  np- 
on the  ground  where  it  was  easily  acoeesible  to 
children  or  others  wbo  might  be  near  such 
public  place;  (c)  in  failing  to  fasten  sscotely, 
and  so  that  the  same  could  not  be  moved  badfe 
ward  or  forward,  the  wheels  and  gearing  and 
machinery  on  and  connected  with  said  velocipede 
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car,  so  as  to  keep  the  same  fnua  being  danger- 
ous to  the  safety  of  children  who  might  be  near 

Tte  oonrt  miatalnad  the  donvmr  to  the 
petition  and  dismfsaed  it,  and  tbe  plalntifT 
excepted. 

Parker  &  Parker,  of  Waycrosa*  for  plaintiff 
la  error. 

Bennet,  Twltty  ft  Reese,  of  Brunswick,  and 
WllsoQ  &  Bomett,  of  Waycross,  for  detoidant 
tn  error. 

BLOODWORTH,  J.  (after  etaUng  the  facts 
as  aboTc).  This  case  Is  controlled  by  the  case 
of  American  Telephone  &  Telegraph  Co.  v. 
Uurden.  141  Oa.  208,  80  S.  B.  788.  In  that 
case  a  large  chest,  with  a  heavy  lid  which 
"had  a  small  chain  attached  to  it,  so  as  to 
prevent  It  from  going  much  beyond  a  perpen- 
dicular  position  when  opened,"  was  placed  by 
defendants  in  a  cotton  seed  house  belonging 
to  the  father  of  a  minor.  "The  place  was  a 
public  one  and  much  frequented  by  children." 
The  petitl<m  alleged: 

That  the  hd,  when  left  up,  "conld,  by  a  very 
slight  pressure  upon  the  chain,  be  drawn  over 
so  as  to  fall" ;  that  "on  the  date  mentioned  the 
employes  of  the  defendants  left  the  lid  of  the 
chest  raised,  and  went  away,  leaving  the  door 
of  the  house  open  as  an  invitation  to  children 
to  enter,  they  ail  knowing  that  the  place  was 
frequent^  by  diildren,  and  that  the  lid  tiius 
left  was  a  dangerous  trap,  likely  to  attract  the 
notice  and  invite  the  investigation  of  children. 
The  plaintifC,  who  was  a  child  between  two  and 
three  years  old,  seeing  the  door  open  and  the 
lid  up,  waa  attracted  thereby,  and,  in  seeking 
to  investigate  It,  according  to  the  natural  in- 
stincts of  a  child,  pushed  upon  the  chain  and 
threw  the  lid  down.  Bis  right  thumb  was 
caught  and  mangled,  so  that  it  had  to  be  cut  off 
at  the  joiut.  He  was  incapable  of  exercising 
care  for  his  own  safety,  and  the  occnnrence  was 
due  entirely  to  the  negligence  of  die  employes 
of  tlu  defendants  in  leaWng  the  cbeit  Ud  opon 
and  exposed  as  stated." 

A  demurrer  to  the  petition  was  overruled, 
and  the  defendant  excepted,  ^e  Supreme 
Oourt  said: 

"Under  the  petlticm  and  the  general  demurrer, 
we  must  consider  the  ease  as  one  in  which 
neither  party  was  a  trespasser,  but  both  were 
lawfully  at  the  place  where  the  injury  occurred. 
It  must  therefore  turn  upon  whether,  in  view 
of  tbe  situation  and  the  known  surroundings  as 
alleged,  the  agents  of  the  defendants  were  negli- 
gent in  leaving  the  cheat  in  such  a  way  as  to 
create  a  dangerous  situation  for  the  plaintiff, 
and  whether  the  plaintiff  was  negligent,  in  view 
of  bis  age,  in  investigating*  the  chest  or  lay* 
ins  l>is  hand  npon  it.  These  questSons  cannot 
be  solved,  as  matters  of  law,  in  favor  of  the 
defendant,  on  general  demurrer." 

Tinder  the  petition  in  the  Instant  case,  we 
cannot  treat  the  minor  as  a  trespasser,  and 
the  case  must  turn  upon  whether  or  not  the. 


defendant  was  n^Ugent  as  alleged  in  the 
petition.  As  questions  of  negligence  are  pe 
culiarly  for  determination  by  the  jury,  tbe 
Judge  erred  In  dismissing  the  petition  on  gen- 
eral demurrer. 
Judgment  reversed. 

BBOTLES,  a  J.,  and  LUKB,  3^  ooncnr. 


(X  6a.  App.  73> 
B3B  BfFG.  00.  v.  THORNTON. 
(No.  11008.) 

(Goort  of  Appeals  of  Georgia,  Division  Ho.  2l 
March  11, 182a) 

fSvUabut  5y  the  Court.) 

1.  MaSTEB  and  8BRVAIIT  *=»258( 19)— (PETI- 
TION HBLD  TO  STATE  0AU8B  OT  ACTION  FOB 
INJURY  TO  A  TODTHFUIi  EMPLOTfi  PUT  TO 
DANQEBOUa  WORK  WITHOUT  INSTBUCTION8. 

The  plaintiff's  petition  as  amended  shows 
that  she  was  10  years  old,  and  that  prior  to 
July  24,  1918,  she  was  an  employ^  of  the  de- 
fendant ccanpany,  engaged  In  weaving,  her  du- 
ties being  to  place  raw  cotton  on  frames,  bat 
that  on  that  date  F.  W.  More],  the  alter  ego 
of  the  company,  put  her  to  work  dusting  and 
rubbing  off  carding  machines  while  they  were 
in  operation,  a  much  more  dangerous  work  than 
the  work  she  had  been  doing  previously,  and 
tJiat  on  that  date,  while  she  was  in  the  perform- 
ance of  her  new  duties,  the  door  of  one  of 
said  machines  was  negligently  left  open  by  "each 
and  all  of  the  officers,  agents,  and  employ^" 
of  the  defendant,  and  in  dusting  and  rubbing 
off  the  machines  the  piece  of  waste  she  was 
using  was  caught  by  "plnnades"  of  one  of  the 
machines,  causing  her  right  hand  to  be  sudden- 
ly drawn  into  the  opening,  so  mangling  it  as 
to  make  necessary  the  amputation  of  her  hand. 
It  is  alleged  that  the  defendant  was  negligent 
in  potting  her  to  such  dangerous  work  without 
giving  her  any  instruction,  warning,  or  infor- 
mation, and  in  nttt  having  the  place  and  ma- 
chinery about  which  she  was  put  to  work  rea- 
Btmably  safe,  in  that  the  door  of  one  of  the 
madiines  was  left  opmi.  The  plaintiff  further 
allseed  that  she  was  young  and  inexperienced 
at  such  work  and  unfamiliar  with  the  dangers 
Incident  thereto.  Held: 

The  petition  as  amended  set  forth  a  cause  of 
action  and  was  not  subject  to  general  demur- 
rer. 

2,  MA8ISB  ANO  BBBfVANT  «=>286(41>— NeOLI- 
QENCB  IN  FAILURE  TO  INSTBUOT  TOUNO  ANn 
INEXPEBIENOEO  EMPL0T£  QUESTION  FOB 
JURY, 

"Then  Is  no  presumption  -of  law  that  a 
minor  over  14  years  of  age,  who  applies  for  a 
position  involving  dangerous  service,  is  aware 
of  the  dangers  and  needa  no  instruction.  The 
obligation  to  instmct  an  employ^,  before  put- 
ting him  to  work,  as  to  any  of  his  duties  which 
are  dangerous,  docs  not  necessarily  follow,  as 
matter  of  law,  from  his  minority  when  employed, 
his  inexperience,  the  fact  that  the  service  is 
dangerous,  and  the  fact  that  his  inexperience 
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is  knowa  to  tihe  empkqrer.  In  a  cose  like  tiie 
present,  it  Is  a  quntion  for  the  Jury  whedier 
the  particular  service  was  bo  dangeroas,  and  its 
dangei-s  so  obscure,  or  whether  the  information 
of  the  emplof£  was  so  limited  or  his  mind  so  im* 
mature  at  the  time  he  was  injured  as  to  render 
it  needful  and  proper  that  instructions  should 
have,  been  given  when  be  was  employed  or  at 
some  time  previous  to  the  injury."  Atlanta 
Railroad  Go.  v.  Smith,  94  Oa.  107,  20  S.  E. 
763  CI,  2). 

3.  Master  ard  sebvant  ^101,  102(1),  201 
(3),  285(12)— dutt  to  psovide  sate  fijk.oe 
fob  wokk  defined. 

"It  is  the  duty,  of  the  master  to  provide 
for  his  servant  a  reasonably  safe  place  in 
which  to  worlc,  and  to  that  end  he  is  bound  to 
make  reasonable  provision  for  tbe  protection 
of  the  servant  against  dangers  to  which  be  Is 
exposed  while  engaged  In  the  work  he  Is  em- 
ployed to  perform.  For  a  failure  to  discharge 
such  duty  the  master  is  liable  to  the  servant  for 
injuries  canned  thereby,  and  this  Is  true  though 
the  injuries  result  from  the  concurrent  negli- 
gence of  the  master  and  a  fellow  servant  of  the 
one  iniured,  where  the  injnry  could  not  have 
been  sustained  but  for  die  failure  of  the  master 
to  perform  such  duty."  Jackson  v.  Merchants* 
Trans.  Ool,  118  Oa.  6B1,  45  S.  B.  264.  In  the 
instant  caae  It  was,  under  the  facts  alleged, 
for  die  Jury  to  say  whether  or  not  the  plain- 
tiff would  have  been  injured  had  the  defendant 
properly  instructed  and  warned  her  of  the  dan- 
gers incident  to  her  work. 

4.  Hasikb  and  bbbtaht  ^28B(6),  287(5),  288 
^)— Nkouqinob  xh  FAiune  to  wabm  and 

PBOVIDE  BEASONABLT  8ATB  PIAOE  It>B  WOKE 

HELD  QUXSnoNB  FOB  JUBT. 
Whether  the  moving  of  the  plaintiff  to  a 
more  hazardous  occupation  without  giving  her 
instruction,  warning,  or  information  as  to  the 
dangers  incident  thereto,  and  whether  the  fail- 
ure to  exercise  ordinary  care  and  diligence  to 
provide  her  a  reasonably  safe  place  to  work 
and  reasonably  safe  madilnerr  to  work  with, 
and  whether  the  negUgence  of  a  fellow  aerrant 
In  opening  the  door  of  the  machine  at  whtdi 
she  was  Injured  was  die  proximate  cause  of  hvt 
Injury,  and  whether  die  dangers  surrounding 
her  work  were  so  obvious  as  to  preclude  a  re- 
covery, are,  under  the  circumstances  alleged,  all 
questions  of  fact  for  determination  by  a  jury. 
See,  in  this  connection,  White  v.  Seaboard  Air 
line  Railway,  14  Ga.  App.  139.  80  S.  B.  667 
ab). 

5.  Maoteb  and  bebvakt  4=^256(2)— Petition 
held  not  subject  to  speoial  deuubbeb 
rob  failttbb  to  give  naubs  of  riquqent 

AQENT8  AND  EHPL0T£S. 

The  special  demurrers  to  the  petition  were 
properly  overruled. 

(a)  A  petition  against  a  corporation  for  per- 
sonal injuries  which  sets  forth  the  time  when, 
the  place  at  which,  and  the  circumstances  under 
which  the  injury  occurred,  and  alleged  that  it 
was  the  result  of  the  negligence  of  the  offi- 
cers, agents,  and  employes  of  the  defendant, 
was  not  subject  to  a  special  demurrer  raising 
the  objection  that  the  names  of  such  officers, 
agents,  and  employes  were  not  set  forth  iu  the 
petition.    See,  in'  this  connection,  Pierce  v. 


(Gs. 

Seaboard  Air  Line  BaUway.  122  Oa.  064,  50  S. 
m  468  (2). 

Error  from  CHty  Goart  of  Macon ;  Dn  Pont 

Onerry,  Judge. 

AetioD  by  B.  Iif.  Thornton,  by  next  friend, 
against  the  Bibb  Klanufacturtng  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Miller  &  Jones,  of  Macon,  for  plaintiff  In 
error. 

John  R.  U  Smith  and  Grady  0^  Harris, 
both  of  Macon,  for  defendant  In  ortor. 

SMITH,  J.  Judgment  afllrmed. 

JENKINS,  P.  J.,  and  STUPHONS,  3^  con- 
cur. 


(24  GR.  App,  813) 

DAVIS  T.  TOWN  OF  GIBSON.  (No.  I1102L) 

(Court  of  Ai^ieals  of  (Georgia,  Diviaioa  Nol  1. 
March  2,  19200  - 

(CTyUotiM  by  the  Court.) 

OBnOHAii  LAW  ^913(4).  1028,  1129(3)  — 
Municipal   coaPOBATioNa  «=3642(3)— As- 

SiaNUBNT  THAT  SAID  JUDOHSNT  IB  CONTBABT 
TO  LAW  PBEWKTS  NOTHINO  FOB  ADJTTDICA- 
TION;  POINTS  NOT  RAISED  AT  THE  TRIAL  CAN- 
NOT BE  FIBST  BAI8ED  2N  PETZTZON  JOB  CUB- 
TIOBABX;  KXCBS8ITX  SBnTBNCK  18  HO  BKASON 
FOB  SETTXHO  ASIDB  VKBDICT. 

Plaintiff  in  error  was  arraigned  before  die 
mayor  of  the  town  of  Git»on  on  the  charge  of 
violation  of  an  ordinance  which  prohibited  auto- 
mobiles running  in  said  town  at  a  greater  rate  of 
speed  than  15  miles  per  hour.  There  vas  a 
judgment  of  guilty,  and  a  fine  waa  imposed,  and 
an  application  for  certiorari  was  made.  tTpcm 
the  healing  the  judge  ordered  "that  the  cer- 
tiorari be  overruled  and  the  same  dismissed.** 
^is  ruling  is  before  us  for  review.  Hie  peti- 
tion alleges  error  as  follows:  (1)  "Because  eaid 
judgment  was  not  authorised  by  die  evUenee"; 
(2)  "because  said  fine  and  sentence  was  exces- 
sive" ;  (3)  "because  said  judgment  was  con- 
trary to  law  and  unauthorised  by  the  charter 
of  the  town  of  Gibson."  The  last  of  these  al- 
leged errors  we  cannot  consider,  because:  (a) 
An  assignment  of  error  that  "said  judgment  ia 
contrary  to  law"  presents  no  question  for  ad- 
judication (Callaway  v.  Atianta,  6  Oa.  Ami. 
354  [2],  356  [2],  64  S.  E.  1105,  and  cases  cited); 
(b)  tiiat.  the  judgment  is  "unauthorized  by  the 
town  of  Gibson"  is  too  indefinite,  and  presents 
nothing  tor  determination  by  this  court.  Civil 
Code  1910,  I  5183,  provides  that  a  petition  for 
certiorari  shall  "plainly  and  distinctiy  set  forth 
the  errors  complained  of."  This  ground  docs 
not  attenqrt  to  pt^t  out  how  or  in  what  imj 
the  Judgment  fs  **niiandiorfxed  by  the  diartw 
of  the  town  of  Oibson."  Besides,  this  point  Is 
raised  for  the  first  time  in  die  petititm  for  cer- 
tiorari. In  Masters  v.  Southern  Express  Co., 
23  6a.  App.  642(1),  99  S.  B.  144,  it  is  said: 
"The  writ  of  certiorari  Use  for  the  correction 
of  errors  committed  by  the  trial  court.  Accord- 
ingly the  writ  may  not  tor  die  first  time  raise 
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a  point  vhidb  shoold  lia.TC  been  raised  beftffe 
the  trial  court,  and  on  whidi  tliat  court  ^nld 
have  b«en  i^ven  an  opportoni^  to  rale  at  tfie 
time  of  trfaL"  He  second  assUsiment  of  error 
ia  not  audi  bb  wonld  anthorize  the  grant  of  a 
new  triaL  "If  there  has  been  a  lawful  verdict 
of  conviction  rendered  in  a  criminal  case,  an 
error  ctnnmitted  by  the  jadge  in  the  imposltioD 
of  the  sentence  will  be  no  sufiScient  reason  for 
setting  aside  the  verdict  and  trying  the  accnsed 
again  apcHi  the  qaestion  of  his  gailt  or  Inno- 
cence." Sable  T.  State,  22  Ga.  Avp.  768,  97 
B.  271.  See,  also,  cases  dted. 
In  addition  to  the  above  the  movant  did  not 
comply  with  all  the  conditiona  precedent  to  the 
sanction  of  a  certiorari,  named  in  Gillespie  v. 
Mayor  and  Council  of  Macon,  19  Ga.  App.  1, 
90  S.  E.  870.  The  court  did  not  err  In  "ever- 
mling  and  disnuadng"  the  eertiwarl. 

Brror  from  Snperlor  Oonr^  Qluooift  Ocnrn- 
ty;  B.  P.  Walker,  Judge. 

Joe  Davla  was  convleted  before  the  Mayor 
of  tbe  Town  of  Gibson  for  the  vlolatioD  of 
an  automobile  speed  ordinance,  his  petition 
for  certiorari  was  overmled  and  dismissed, 
and  lie  brings  error.  Affirmed. 

Iff.  L.  VAtB,  of  Wanenton.  for  plaintiff  in 
enor. 

B.  B.  Boiers,  of  Gibson,  fbr  defoulaiit  in 
error. 

BLOODWORTH,  J.  Judgment  affirmed. 
BBOTLBS,  C.      and  X.UKB.  J.»  concnr. 


(»  Oa.  App.  8U) 

DAVIS  T.  TOWN  OF  GIBSON.  (No.  11103.) 

(Ooort  of  Appeals  of  Georgia,  Dividon  No.  1. 
March  2,  192O0 

(BvJtabut  hv  tlie  Court.) 
OoimOUXO  CASE. 

Tlie  Issues  raised  In  this  case  are  Identical 
with  Oioee  in  Davis  v.  Town  of  Gibson,  102  S. 
BL  466,  No.  and  are  controlled  by  the  rul- 

ings in  that  ease. 


HENBBICK8  467 
U) 

Error  from  Superior  Court,  Glascock  Coun- 
ty; B.  r.  Walker,  Judge. 

Proceeding  between  Joe  Darls  and  tbe 
Town  of  Gibson.  Judgment  for  the  lattw, 
and  the  former  brings  ernw.  Affirmed. 

IL  h.  Velta,  of  Warrmtcm.  for  plaintifl  in 
error. 

B.  B.  Rogers,  of  Gibson,  for  defendant  In 
error. 

BLOODWORTH,  J.  Judgment  affirmed. 
BB07LBS,  O.     and  LUKB»  J^  concur. 


(2S  Oa.  App.  13) 
BENNETT  T.  HENDRICKS.   (No.  10887.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  3,  1920.) 

(Sffttabut  by  the  Court.) 
AmkL  Ann  ebkob  ^97S1(6)— Wbtt  or  kbbob 

wnX.BU  nZSlOBSBD  WHEBK  QCTSnOHB  HATK 
BIOOIIB  KOOT  BT  SBTtUUBHT. 

It  appearing  from  the  uncontradicted  cer- 
tificate of  the  derk  of  the  court,  in  the  rec- 
ord, that  this  case  has  been  settled  between  the 
parties,  the  questiona  raised  in  the  bill  of  ex- 
ceptions are  moot,  and  the  writ  of  error  must 
be  dismlssBd. 

Error  from  City  Court  of  NaahTllle;  X  D. 

Lovett,  Judge. 

Proceedings  between  O.  P.  Bennett  and  R. 
A.  Hendricks.  Judgm«it  for  the  latter,  and 
tbe  former  brings  error.  Dismissed. 

Ira  8.  Olary,  ot  NashTUH  fn  plaintiff  In 
OTor. 

W.  0.  ^rrlson,  odE  NashTiUe.  for  defend- 
ant In  error. 

LUKE,!.  Dismissed. 

BROTLBS.  a  J.,  and  BLOODWORTH,  J., 
concur. 
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T.  J.  &  W.  B.  UGHTFOOT  t.  KIKO  et  kL 
(No.  11046.) 

(Court  of  Appeals  of  Georgia,  Di^don  No.  2. 
Uardi  11.  192a) 

(GryUabiia  by  (h«  Cewrt) 

1.  BbOKEBB  ^»71  —  OoNTUOT  to  FOBCnASX 

BuaiNEsa   wrraouT   kroicatino  auouhv 

AND  TIME  OF  DEFBBBED  PAYMENTS  QAVE  NO 
BIGOT  TO  RETAIN  EABNEST  UONET  DEPOSIT. 
P.  G.  King  and  Louie  Economy  brought 
suit  against  T.  J.  and  W.  R.  Lightfoot,  a  part- 
i^erehip  doing  business  under  the  name  of 
"lighdfoot  Business  Opportunities,"  to  recover 
3170,  alleging  in  their  petition  that  they  had 
entered  into  a  contract  with  the  defendants, 
agreeing  to  purdiase  tbrough  them  a  certain 
named  soda  water  business,  and  dep(»iteid  with 
the  defendant  the  above  amount  aa  earnest 
money,  which  was  to  be  paid  the  defendants  as 
a  commission  in  the  event  that  through  any 
fault  of  the  plaintiffs  the  trade  should  not  be 
completed.  It  was  also  agreed  that  the  trade 
was  to  be  made  on  terms  of  "$2,000  cash  and 
the  balance  of  $1,300  in  monthly  payments." 
The  trade  was  never  consummated,  because  the 
plaintiffs  and  the  defendants'  principal  could 
not  agree  on  the  amount  to  be  paid  monthly. 
The  defendants  refused,  on  demand,  to  refund 
the  $170  deposit,  and  the  plaintiffs  brongbt  this 
suit.  Beld: 

Although  the  amount  of  the  casb  payment 
agreed  upon  in  the  contract  is  a  definite,  cer- 
tain amount,  the  terms  of  the  payment  of  the 
balance  of  the  purchase  price  are  Indefinite  and 
uncertain,  since  the  writing  fails  to  indicate  the 
amount,  number,  or  time  of  such  deferred  pay- 
ments. For  these  reasons  the  writing  ^aa 
not  a  contract,  and  imposed  no  rights  or  liabil- 
ities, and  therefore  the  defendant  had  no  legal 
right  to  retain  the  deposit,  either  under  the 
terms  of  the  alleged  contract  or  for  services 
lea^g  up  to  the  same. 

2.  FBXHCIFAI.  AND  AOSNT  «=992(2),  184^)— 
Patmknt  to  AUTHOBIZID  AGBNT  IB  PATUENT 

TO  PBINCIPAI. ;  ACTION  LIES  AOAlNffE  EXTHEB 
PBINCIPAL  OB  AGENT  FOR  UONET  WHXOE  XM 
BQUnr  OUQHT  TO  BE  BETUBNED. 

"Payment  to  an  authorized  agent  is  In  law 
payment  to  his  principal,  and  if  the  money 
ought  in  equity  and  good  conscience  to  be  re- 
turned, an  action  for  money  had  and  received 
may  be  maintained,  at  die  option  of  the  owner 
of  the  money,  against  either  the  agent  or  the 
principal,  or  boUi,  if  the  agent  failed  to  pay 
over  the  money  to  his  principal."  Great  South- 
ern, etc,  Go.  V.  Guthrie,  13  Ga.  App.  2S8,  79 
S.  B.  162  (4).  There  is  therefore  no  merit  in 
the  contention  that  this  suit  could  not  proceed 
against  the  defendants,  but  shonld  have  pro- 
ceeded against  their  principal.  The  evidence  is 
dear  tiiat  the  principal  never  received  the 
money  in  dispute,  and  that  the  defendant  did 
receive  it  and  refused  to  refund  it  to  the  plain- 
tiffs. 

3.  OVBBBTTLINO  Or  CEBTIOBABI. 

The  trial  judge  properly  directed  a  verdict 
for  the  plaintiffs,  and  the  judge  of  the  superior 
court  did  not  err  in  overruling  the  certiorari. 


Error  from  Superior  Court,  BUton  Gkmn- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  P.  G.  King  and  others  against 
T.  J.  &  W.  R.  Lightfoot,  a  partoersfalp  doing 
business  under  the  name  of  "Ligtitfoot  Busi- 
ness Opportunities."  Directed  verdict  for 
plaintiffs,  certiorari  overruled,  and  defaid- 
ants  bring  error.  Affirmed. 

Robt  O.  &  Philip  H.  Alston  and  Blair  Fos- 
ter, all  of  Atlanta,  for  plaintiffs  in  error. 

Weltner  &  Cheatham,  of  Atlanta,  for  de- 
fendants in  error. 

SUITH,  3.   Judgment  affirmed. 

JBNEINS,  P.  J.,  and  STEPHENS,  con- 
cur. 

g-  ■  "t 

(W  Va.  I) 

BROWN  T.  SniEDBEBG. 

(Supreme  Court  of  Appeals  of  Tlrglaitt. 
March  18,  1920.) 

1.  SPICinO  FEBTOBHAHCB  «S958— CORtSACT 
CONTAIHIKa  PINAIiTr  FOB  BBBACH  HAT  BE 
ENFOBOBD. 

Spedfic  performance  of  a  contract  for  the 
conveyance  of  land  can  be  decreed,  though  it 
provides  for  a  penalty  for  liquidated  damages 
in  case  of  a  breach,  If  the  parties  are  not  givai 
an  option  to  perform  or  pay  the  stipulated  sum. 

2.  Specific  pebfobmancb  «=>58  —  Contract 
held  not  to  oivb  option  to  pat  pehaltt 

INSTEAD  or  PEBFOBUANCE. 
Wliere,  after  a  contract  for  the  sale  of  land 
had  been  embodied  in  a  receipt  for  the  earnest 
money,  a  written  contract  was  made  containinr 
a  clause  for  Uie  payment  of  liquidated  damages 
or  penalty  in  case  <^  breach,  because  the  vendor 
feared  the  eamcst  money  was  not  sufficient  ae- 
curity,  that  clause  was  not  intended  to  give 
vendor  the  option  to  refuse  performance  on  paj- 
ment  of  the  stipulated  sum,  and  she  could  be 
required  to  convey. 

Appeal  Cram  (Srcuit  Ooort  ol  <My  of  New- 
port NewB, 

Suit  for  spedflc  performance  by  Morris 
Friedberg  against  Lydla  Brown.  Decree  tor 
complainant,  and  defraidant  appeala  Af- 
firmed. ' 

Lett  &  Massle,  of  Newport  News,  and 
John  N.  Sebrell,  Jr.,  of  Norfolk,  for  an;>el- 
lant. 

J.  Winston  Bead,  of  Newport  New%  for 
appelle& 

PRENTIS,  J.  Morris  Frledbo^  entered 
into  a  written  ontract  with  Lydia  Brown  tor 
the  purchase  of  a  lot  in  Newport  News  Cor 
$14,1S0^  of  which  $100  was  paid  In  cash  and 
the  balance  of  the  purchase  price  was  to  be 
paid  within  SO  days,  or  aa  soon  as  the  vendor 
shonld  furnish  *'K  perfect  title  and  a  deed 
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with  coToiaiits  of  general  warranty."  and 
then  the  contract  concluded  with  this  cianse: 

"Shoald  either  of  the  partiee  to  this  agree- 
ment fail  to  comply  with  the  terms  thereof,  then 
the  party  ho  failing  hereby  ajcrdes  to  pay  to  the 
other,  or  one  complying  with  said  terms,  the 
■tun  of  9500  as  liquidated  damages  for  the 
brwdi  of  this  agreement." 

On  tbe  same  date^  and  b^ore  that  con- 
tract bad  been  signed,  the  vendor  had  execut- 
ed her  receipt  for  the  |100,  in  which  the 
same  contract  was  sabstantially  embodied, 
ezc^  that  there  was  no  reference  to  the 
9500.  Tbe  reawm  tar  the  stipniatton  aa  to 
the  $600  appears  to  have  been  that,  when 
the  $100  was  paid,  tbe  vendor  expressed 
dissatlafactlon  with  Qxe  provision  allowing  the 
vendee  80  days  wlUiln  which  to  pay  the  bal- 
ance of  the  purchase  money.  Tborenpon  her 
attorn^,  for  the  purpose  of  reassorlng  her, 
suggested  and  i^r^pared  the  cianse  for  her 
bmeflt,  and  ftt  tbe  vendee^s  suggestion  It  was 
made  red^rocaL 

The  vendor  having  rtfosed  to  codv^  tbe 
prc^erty,  at  tl»  same  time  expressing  her 
wllUngness  to  pay  the  $500;  tbe  vendee 
brontfht  bis  salt  for  spedflc  performance, 
and,  tbe  court  havli^  decreed  In  bis  favor, 
die  vendor  appealed. 

[11  a%ere  seems  to  be  lltUe  dlftttaice  be- 
tween counsel  as  to  tbe  law  of  tbe  case,  for 
similar  questions  have  frequoitly  arisen.  The 
appnyved  rule  Is  that  a  court  of  equity  may 
decree  qtedflc  performance  of  a  contract  fW 
tbe  aale  and  conveyance  of  real  estate,  which 
also  reqidres  the  payment  of  a  sum  of  mon- 
)egr,  vrtiethor  by  way  of  penalty  or  damages^ 
to  secure  tbe  performance  of  sndi  contract ; 
bat  if  file  ctmtract  Is  In  tbe  alternative,  and 
provides  for  the  performance  of  either  one 
of  two  things— that  is,  where  tb»  vmdor 
is  given  the  right  either  to  make  the  conw- 
ance  or,  to  pay  a  stipulated  sum  ttf  numey 
In  Ilea  tbere<tf— then  eqoity  wUl  not  de- 
cree spedflc  performance  of  tbe  contract  to 
ctmvey.  25  R.  a  L.  |  29,  p.  230;  Eodi  v. 
Streuter,  218  ni.  648,  75  N.  B.  1040,  2  L. 
■R,  A.  <N.  S.)  210,  note;  Davis  v.  Isenstein. 
257  HI.  260,  100  N.  B.  040,  46  R.  A. 
<N.  8.)  52.  note. 

fJl  The  controversy,  th«i,  leads  us  to  the 
construction  of  the  contract.  For  the  vendor 
It  is  claimed  that  it  did  give  her  tbe  option 
either  to  convey  the  property  or  to  pay 
$600,  and  that  It  does  not  give  the  vendee 


the  unqualified  right  to  demand  spedflc  per- 
formance of  the  contract  to  convey.  There  is 
little  in  the  record  to  sustain  her  view.  In  the 
first  place,  the  receipt  which  t»minated  tbe 
negotiation  shows  that  there  was  an  absolute 
and  unquailfled  agreonent  on  her  part  to  sell 
and  convey,  and  on  the  vendee's  part  to  pur- 
chase end  pay  for,  the  property.  It  was 
only  because  she  feared  that  the  small  cash 
payment  was  not  snffident  In  amount  to 
make  It  to  the  Interest  of  the  vendee  to  com- 
ply with  his  contract  that  the  provision  as  to 
the  $500  was  Inserted.  This  was  a  mere  In- 
ddent  ot  the  transacticm,  and  as  it  appears 
to  us  was  not  designed  either  to  durnge  ttie 
substance  of  the  agreement  or  to  give  ^tber 
of  the  parties  the  option  of  abandoning  the 
contract  and  liquidating  the  damages  there- 
for. It  was  inserted  at  the  suggestion  of  die 
vendor  herself,  in  order  to  strengthen  her 
secnrity  and  to  enforce  the  vendee's  com- 
pliance with  the  contmct  There  Is  no  state- 
ment, either  verbally  or  In  writing,  in  ctmnec- 
tlon  with  the  transaction,  from  which  it  may 
be  fairly  inferred  that  rtther  party  might  at 
his  option  repudiate  the  sale,  or  that  eltbor 
had  the  alternative  of  rmoundng  the  con- 
tract npon  the  payment  ct  the  $500.  Most, 
if  luvt  all,  of  tbe  antiborttles  dted  to  sop- 
port  the  vmdor's  cwtentlon,  are  based  upon 
the  fact  that  there  was  some  language  in  the 
contract  clearly  indicating  the  right  or  op- 
tion, either  to  repudiate  tbe  contract  of  sale 
or  to  pay  the  stipulated  amount  We  find 
nothing  to  Justus  audi  a  constmctton  ot 
this  contract  It  is  unnecessary  to  determine 
whether  the  $500  should  be  construed  to  be 
liquidated  damages  or  a  poialty,  for  In  et 
tber  event  the  result  Is  the  same.  Tbe  pro- 
vision was  Inserted,  not  as  a  substitute  tor 
tbe  pertormance  of  tbe  cmtract  of  pordiase 
and  sale,  bnt  ibi  pnriMwe  was  to  induce  its 
prompt  performance.  If  the  vendee  had  been 
wUUxv  to  accept  the  $500  from  the  TendiMr 
in  consequence  of  tbe  breach  of  her  cmtract 
to  conveiy,  be  had  flie 'option  to  do  so,  and 
then,  of  course,  could  not  have  enforced 
ei>eciflc  perfOTmanoe;  but  having  dedlned  to. 
accept  it,  be  waives  his  right  to  the  $500; 
and  Is  entitled  to  qteclflc  performance.  Our 
view  of  the  case;  dierefore;  acewds  wlHi  Uiat 
of  the  trial  court 
Affirmed. 

BURKS,  J.,  absent 
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UBANT  et  at  T.  PBIDDT  et  aU 

(Snpnme  Ooort  of  Appeals  of  Virginia.  March 
18,  1820;) 

Wnxs  ^»111(1)  —  Mnn  be  AUTHSNTiOAnD 

BT  BIOHATUBE  OV  TUUTOB  ICUnraBTXT  IH- 
TENDEO  AS  BUCH. 

No  mere  intention  or  effort  to  dispose  of 
property  bj  will,  however  clearly  expressed  in 
writing,  Is  sufficient,  nnless  the  purpose  is  ex- 
ecuted in  the  single  manner  authorized  by 
Code  1919,  I  S229;  that  Is,  the  writing  itseU 
being  authenticated  by  decedent's  signature,  it 
not  being  sufficient  to  raise  a  doubt  as  to  wheth- 
er his  name,  used  in  the  heading  of  the  will 
and  its  body,  was  intended  to  authenticate  the 
paper;  the  statute  requiring  dgnattire  mani- 
festly aa  Mwsk. 

Appeal  from  Chancery  Court  of  Elchmond. 

Petition  for  probate  of  the  last  will  and 
testament  of  Virginia  Deane  Meany,  deceased, 
by  Thomas  F.  Meany  and  others,  contested 
by  Ida  Tale  Priddy  and  others.  From  an 
order  refusing  admission  to  probate^  petitioa- 
en  appeal.  Affirmed. 

B,  H.  Talley,  of  Richmond,  for  app^ants. 
Ja&  E.  Cannon  and  8.  A.  Anderson,  both 
of  Richmond,  for  appelleea 

PRENTIS,  J.  The  petitioners  cmnplain  of 
an  order  refusing  to  admit  to  probate  a  pa- 
per alleged  to  be  the  last  will  and  testament 
of  Virginia  Deane  Meany,  deceased.  This 
paper  was  wholly  written  by  the  deceased. 
It  was  entitled  ''Virginia  Deane  Meany's 
WUl,"  bnt  her  name  does  not  otherwise  ap- 
pear thereon,  except  in  the  second  of  the 
six  consecutiTely  numbered  items,  indicat- 
ing her  wish  to  make  nnmeroos  devisee  and 
bequests,  where  it  is  used  apparently  for  .tlw 
purpose  of  making  it  <Aear  that  a  certain 
beanest  to  me  of  her  nephews  ahonld  be  paid 
at  ber  own  deatti,  and  not  postponed  until 
tlie  deatik  of  her  tanabend,  to  whom  Omi  had 
attempted  In  the  flrst  item  to  bequeath  a 
large  part  of  her  estate  tot  bis  life. 
.  The  document  was  fonnd  after  her  deatli 
In  a  sealed  enrdt^  upon  whlcb  die  bad 
written,  "Mrs.  Virginia  Deane  Meany's  Last 
Win.  Jan.  Mb— 18." 

Tlie  question  presented  la  not  now  open 
in  Virginia.  Substantially  rimllar  qimtions 
have  beoi  dedded  adTcrsely  to  the  claim  of 
the  petitioners  in  serraal  cases,  and  the  sub- 
ject has  been  so  ftdly  and  tiaborately  dis- 
cussed in  previons  opinions  of  this  court  that 
we  feel  ttat  we  can  add  nothing  of  ralue 
there  ta 

No  mere  lntentl<m  or  ^ort  to  dispose  ot 
property  by  will,  however  clearly  and  def- 
initdy  expressed  in  writing  is  suffldsit 
Sndi  purpose  must  be  executed  in  the  only 
manner  authorised  by  the  statute;  that  is, 
the  writing  itself  must  be  authenticated  by 


the  signature  of  the  decedent  It  Is  not  suffi- 
cient to  raise  A  doubt  as  to  whether  his  name 
Is  intended  to  authenticate  the  paper  whUdk 
is  propounded  as  a  will,  for,  to  use  the  ex- 
plicit language  of  the  statute,  it  must  be 
signed  'in  such  manner  as  to  make  It  manifest 
that  the  name  is  intended  as  his  signature," 
and  unless  so  signed  it  is  not  valid.  Code 
1919,  S  5229;  Waller  v.  Waller,  1  Grat  (42 
Va.)  454, 42  Am.  Dec.  664 ;  Ramsey  v.  Rams^» 
13  Grat.  (54  Va.)  670,  70  Am.  Dec.  438 ;  Roy  v. 
Roy,  16  Grat  (57  Va.)  41S,  84  Am.  Dec.  696; 
McBride  t.  McBride,  26  Grat.  (67  Va.)  476; 
Perkins  v.  Jones,  84  Va.  358,  4  S.  £1.  833,  10 
Am.  St  Rep.  863;  Warwit*  v.  Warwick,  88 
Va.  696,  10  S.  E.  843,  6  li.  R.  A.  775;  Din- 
ning V.  Dinning,  102  Va.  467,  46  S.  E.  473; 
Mnrguiohdo  v.  Nowland,  115  Va.  160,  78  S. 
E.  600;  PUeher  v.  PUcher,  117  Ta.  356,  81 
S.  E.  667*  L.  R.  A.  1915D,  902. 
Affirmed. 


(86  W.  Va.  6S1> 
MILLER  T.  BAWKSR.   (Ka  SMS.) 

(Supreme  Court  of  Appeals  of  West  ^niiinla. 
March  2,  IBOKK) 

(fiyUaiu$  fty  th»  Court.) 

L  VmrooB  Ann  pubchasbb  «=»278.  286^)— 
Hoi:j>kb  or  vbhdob's  ubn  hat  infoecb  it 

Afl  TO  ANT  POBTION  OF  UEN  THE^  DUS. 

The  holder  of  a  vendor's  lien  may  maintain 
a  -suit  to  enforce  the  lien  as  to  any  part  of 
the  purchase  money  then  due,  and  is  entitled  to 
a  decree  for  the  remainder  as  it  becomes  doe; 
and  in  its  decree  of  sale  the  court  can  provide 
that  the  deferred  payments  idbaU  become  due 
at  such  times  as  will  meet  and  dlseharge  tin 
undue  notes. 

2:  TazTDOB  aitd  fubohasib  «=»277— Bqihtt 

HAS  IITHKBENT  JUBISDIOTIOK  TO  BUTOBCC 
VENDOBS'  LIKNS. 

Equity  has  jarlsdlction  of  salts  to.  enforce 

vendors'  Uens,  independent  of  statute. 

8.  BQUITT  «S»212— CoHDmOHB  UHISB  WHICB 
SALE  TO  BNrOBOB  VBHOOl^B  UXn  OAH  BM 
HAD  STATED. 

Where,  in  a  suit  to  enforce  a  vendor's  Ueii, 
the  defendant,  holding  a  deed  witii  covenants 
of  general  warranty  ttf  tifle  from  the  vendw, 
files  his  answer  averring  the  existence  ol  a 

prior  8ul>sisting  lien  upon  the  land,  and  prays 
to  have  the  same  discharged,  and  the  plain  tifif 
doea  not  controvert  such  affirmative  matter  hj 
a  special  reply  in  writing,  and  no  proof  is  tak- 
en, it  is  error  to  decree  a  sale. 

Appeal  from  Circuit  C^ourt,  Marlon  County. 

Salt  by  J.  aark  MlUer  against  Ddltb  R. 
Hawker  to  enforce  a  yeoAo^a  Itoi.  Decree 
for  i^alntiff,  and  defmdant  annals.  Re- 
versed and  remanded. 

Showalter  &  XYame^  of  Fairmont^  for  ap- 
pellant 

Neely  &  Lively,  of  Fairmont,  for  a^ieliee. 


«s»For  other  eaui  ■••  ume  topic  ud  KBY-NUHBBR  la  all  Kajr-Number«d  IHi— to.s|>d  Indexes 

Digitized  by  CjOOg  IC 


nr.Va.)  MILLER  V 

(lOS 

WILLIAMS,  P.  Prom  a  decree  entered  on 
the  tsth  of  Febmary,  1919,  In  this  suit  to  en- 
force a  vendor's  lies,  directing  the  sale  of  de- 
fendant's land,  If  the  Ilea  amounting  to 
$8,494.67,  was  not  paid  within  20  dayi  from 
that  date,  defendant  has  appealed. 

[1]  The  first  asslgnipent  Is  that  the  suit 
was  prematurely  brought  Two  purchase- 
money  notes,  for  94,000  each,  were  given,  pay- 
able In  one  and  two  years,  respectively,  from 
the  date  of  sale,  and  a  vmdor's  Hen  retained 
In  the  deed  to  defendant  to  secure  them. 
Only  one  of  said  notes  was  due  at  the  time 
of  the  Instltntlcm  of  this  suit  This  assign- 
ment is  without  merit  Plaintiff  had  a  right 
to  enforce  his  lien  as  to  any  portion  of  tbe 
money  then  dne.  The  bill  allures  the  price 
at  which  the  lot  was  sold  was  $12,000,  $4,000 
of  which  defendant  paid  In  cash,  and  for  the 
balance  executed  her  two  notes.  In  equal 
amounts,  payable  in  one  and  two  years,  re- 
Bpectively,  to  the  plaintiff,  with  Interest  from 
the  7th  of  February,  1917,  the  date  of  sale, 
and  that  plalntlfT  vacated  to  defendant  a 
deed  for  the  lot  retaining  a  lien  therein  to 
secure  the  notes.  I^ainttfl  was  not  required 
to  wait  until  all  the  purchase  money  was  due 
before  suing.  He  could  mflin^^nin  his  suit 
for  the  part  that  was  then  due,  and  was 
entitled  to  a  decree  ft>r  the  r^alnder  as  it 
became  due,  and  the  court  could  decree  a 
sale  on  such  terms  as  to  make  the  future 
jiayment  become  due  to  meet  the  second  note 
when  It  became  due.  liong  v.  Perlne,  41  W. 
Va.  814,  23  S.  B.  611;  Moore  v.  Green,  90  Va. 
181.  17  S.  E.  872.  However,  the  second  note 
did  fall  due  before  the  decree  was  entered, 
and  It  included  the  amount  of  both  notes, 
which  was  oitirely  proper. 

The  next  point  is  that  no  statutory  author- 
ity exists  for  the  suit.  This  assignment  Is 
based  upon  the  fact  that  In  re^nactlng 
cbapter  IS  ct  the  Code  (sees.  3842-3857),  the 
Le^lature  omitted  section  10  thereof.  See 
<^pter  6,  Acts  1917  (Code  Supp.  1918,  c.  7S 
[sees.  3842,  3851a--3857]).  But  this  jfoint  is 
not  urgued  In  brief. 

[2]  Equity  Jurisdiction  to  enforce  a  vendor's 
lien  exists  Independent  of  statute.  In  fact  the 
TOidw's  lien  is  a  creature  of  equity,  founded 
oo  the  supposed  intention  of  the  parties,  and 
U  In  the  nature  of  a  trust  Bedford  t.  Gibson, 
12  (Va.)  322.  343.   When  a  vendor  con- 

ve^eC  his  land  to  the  vendee,  befttre  all  the 
porchase  money  was  paid,  equity  regarded 
tbe  vendee  as  holdins  the  title  In  trust  to 
secure  bis  vendw  the  unpaid  purchase  m<mey. 
and  Budi  lien  was  htUd  to  be  valid  against 
purchasers  from  the  vendee  with  notice 
tttcreof.  This  secret  lloi  iffoved  to  be  bwA.  a 
fmitPiU  source  of  litlgatfoii,  howerer,  that 
■  tbe  L^lslatnre  of  Virginia  abolished  it  ID 
ISiB,  by  providing  that  where  a  vendw  makes 
a  owveyance  of  his  title  he  shall  have  no 
lien  unless  It  is  expressly  reserved  on  ttie 
flice  of  the  conveyance.    Section  1,  c.  75. 
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Code  W.  Va.  But  the  Jurisdiction  to  enforce 
the  lien,  when  so  reserved  oa  the  &ce  of  the 
conveyance,  continued  to  exist  In  equity  In- 
depend^t  of  the  statute.  Hempfleld  B.  B. 
Oo,  V.  Thombnrg,  1  W.  Va.  261;  Story's  Eq. 
Juris,  (14th  EU.)  1  1626.  The  enforcemoit  of 
vendoreT  liens  is  a  matter  peculiarly  within 
the  cognizance  of  a  court  of  equity.  Independ- 
ent of  statute.  39  Cyc,  p.  1846,  and  numerous 
cases  cited  In  note;  Moore  v.  Smith,  26  W. 
Va.  379. 

[3]  It  is  insisted  that  It  was  error  to  decree 
a  sale,  without  making  the  holder  of  a  pre* 
existing  Hen  a  party,  or  without  directing  the 
application  of  a  sufficient  amount  of  the  pur* 
diase  money  to  the  dls<diarg6  of  such  lien. 
Defendant  answered  the  bill,  setting  up  the 
fact  that  Tusca  Morris,  special  commissioner, 
who  conv^ed  the  lot  to  plaintiff,  retained  a 
vendor's  Hen  to  secure  the  payment  of  $3,013.- 
83  of  the  purchase  mcmey,  and  that  it  was 
then  past  due  and  unpaid,  and  the  ll«i  to 
secure  the  same  was  a  valid  and  subsisting 
lloi.  Notwithstanding  this  averm^t  In  the 
answer  of  affirmative  matter  and  a  prayer 
therein  for  affirmative  relief,  plaintiff  reidled 
generally  thereto.  The  general  repllcati«i 
was  no  denial  of  that  matter,  which  ther^re 
must  be  taken  as  true.  Defendant's  answer 
was  a  statutory  cross-bill  under  section  85, 
c.  126,  of  the  Code  (sec.  4789).  She  prayed 
tttat  the  amount  of  the  pre-existing  Ilea 
might  be  ascertained  and  provision  ma  le  for 
the  discharge  thereof,  before  she  was  re- 
quired to  pay  the  purdiase  money.  But  the 
court  heard  the  cause  on  bill,  answ^,  and 
general  r^IlcatloD  only,  and  decreed  a  sale 
of  her  lot  without  requiring  plaintiff  to 
amend  his  bill,  bringing  in  the  holder  of  such 
lien,  and  without  making  any  provisl<m  for 
dlB<Aiai^:ing  the  same  out  of  tbm  porchase 
mcHiey.  This  was  error.  Tbe  answer,  being 
In  effect  a  cross-bill,  demanded  a  special  reply 
in  writing.  It  was  specially  framed  td  ae- 
core  affirmative  relief,  for  It  does  not  trav- 
erse or  seek  to  avoid  any  of  the  allegatl(»is 
of  the  blU.  It  does  not  deny  the  existence  or 
the  amounts  of  the  debts,  or  cmtrovert  the 
validly  of  tbe  llm.  Apparently  its  ndy  par* 
pose  was  to  obtain  relief  against  Oie  prior 
lien  affecting  title,  and,  not  bdng  otmtrorert- 
ed  .1^  q>ecial  replication  In  writing  It  must 
be  taken  as  true.  Sectlm  36,  c  12B,  Code 
(sec.  4790);  Hogg's  Eq.  Proced.  f  406,  Troe^ 
we  have  aome  cases  htOdlng,  where  a  case 
has  been  heard  upon  such  cross-bill  answer 
^ylng  for  affirmatlTe  relief  to  whliA  only 
a  goieral  repllcatl<m  has  been  Hied,  and 
fidl  proof  has  been  taken,  and  the  record 
shows  the  case  to  be  such  as  to  have  made 
the  cross-bUl  answer  unnecessary  before  the 
passage  of  sections  39  and  36  of  diapter  12S, 
0>de,  that  tbe  decree  will  not  be  set  aside 
simply  because  of  a  fttllure  to  rc^  In  writ- 
ing. Cunningham  v.  Hedrldc,  28  W.  Va.  679; 
Paxton  T.  Paxton,  38  W.  Va.  910,  18  8.  D. 
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76S.  But  ben  Oie  cam  was  beard  Blmply 
opon  bill  and  answer  and  general  replication, 
witboat  any  proof  whatever  being  taken. 
There  is  notbJog  to  controvert  the  afflrma- 
tlve  averm^ts  of  the  answer,  and  they 'must 
be  taken  for  contessod  as  against  tbe  plain- 
tiff. Goff  T.  Price,  42  W.  Va.  38B,  26  a  B. 
28T. 

Plalatura  oounad  indst  tbat  in  a  suit  to 
enforce  a  vendor's  lien  it  Is  not  necessary  to 
make  Dtber  lienors  parties.  But  without  stop- 
ping to  determine  whether  or  not  this  rule 
is  of  universal  application,  certain  it  la  tbat 
it  does  not  doiy  to  a  defendant  holding  under 
a  deed  with  covenants  at  general  warranty  of 
title  from  tbe  ^Intiff  vendor,  as  In  Uils  case, 
the  right  to  show  the  odstence  of  prior 
liens,  and  to  have  the  purchase  money  due 
from  him  to  plaintiff  addled  to  their  dis- 
charge. Harv^  v.  Byan,  W.  Ta.  134,  53 
S.  E.  7,  7  L.  B.  A.  (N.  S.)  445, 116  Am.  St  Bep. 
897;  Smith  v.  White,  71  W.  Va.  639,  78  S.  B. 
878.  48  L.  R.  A.  (N.  S.)  623.  In  such  case 
equity  will  not  relegate  the  purchaser  to  his 
remedy  at  law  on  the  covenant  of  warranty, 
and  leave  his  title  affected  with  the  incum- 
brance, but  will  see  that  the  liens  are  dis- 
charged out  of  the  purchase  mon^  in  his 
bands. 

For  these  reasons  the  decree  Is  reversed, 
and  the  cause  ruuanded  for  tbrtliier  ^woeed- 
ings. 

Reversed  and  remanded. 


(8S  W.  TO.  «a) 

WELLS  T.  MABION  COUNTY  COURT. 
(No.  88S3.) 

(Supreme  Court  of  Appeals  of  West  Tfxglnia. 
Uarch  2,  1920,) 

(BylMnu  ly  th«  Court.) 

1.  HiaHWAn  «=»1M— DUTT  TO  aUABD  nAH- 

anoua  fuobb. 
The  law  Imposes  npcm  a  conntjF-  court  or 
other  pablie  authori^  in  maintaining  public 
roads  and  bridges  the  daty  to  so  guard  all 
dangerous  places  by  suitable  railings  or  bar- 
riers as  to  render  them  reasonaUy  safe  for 
travel  titereon  by  day  or  by  nfght, 

2.  Highways  «s»21S(4)— Test  ab  to  ooivtbib- 

UTOBT  HKOUinNCX  IN  UaXNG  DaHaEBOUS 
HXOHWAT. 

The  ordinary  test  as  to  whether  one  using 
a  dangerous  or  defective  road  or  bridge  has 
been  guilty  of  contributory  negligence,  predud- 
ing  recovery,  is  whether  the  evidence  is  so 
clear  tbat  a  verdict  in  bis  favor  should  be  set 
aside  as  unwarranted  by  the  evidence. 

ShTor  to  Circuit  Court,  Marlon  County. 

Actlcm  lor  OAomas  T.  Wells  against  the 
County  Onirt  of  Marion  County  to  recover 
for  perstmal  Injuries.  Judgmmt  for  defend- 


ant a  new  trial  was  granted,  and  defendant 
brings  error.  Affirmed. 

Walter  B.  Haggerty,  of  Fairmont,  fot 
plaintiff  in  error. 

Frank  M.  Powell,  of  Clarksburg,  for  de- 
fendant in  «TOr. 

MII^LER,  J.  On  the  trial  of  an  action  for 
personal  Injuries,  at  the  concluaion  of  plain- 
tiff's evldoice,  the  court  below,  on  motion  of 
defendant,  struck  out  the  evld^oe  and  di- 
rected the  Jury  to  return  a  verdict  for  the  de- 
fendant, which  the  Jury  did;  and  the  court 
thereup<m  dinnlssed  the  suit  and  entered 
Judgment  of  nil  capiat  for  the  defendant;  but 
on  a  subsequent  day  of  the  same  term,  tqwo 
motion  of  plaintiff,  the  court  set  aside  its 
previous  Judgment  and  the  verdict  of  the 
Jury,  and  awarded  plaintiff  a  new  trial.  It 
is  to  this  Judgnient  awarding  a  new  trial,  pro- 
noimced  February  20,  1910,  that  the  present 
writ  of  error  r^atee;  and  the  only  question 
presented  for  decidon  is  whether,  on  the 
pleadings  and  proofs,  the  court  erred  to  the 
prejudice  of  defendant  in  the  Judgmmt  com- 
plained of. 

The  negligence  alleged  and  relied  upon  aa 
the  basis  for  plaintiff's  actl(Hi  was  the  fail- 
ure of  defendant,  as  a  means  of  rendering  the 
public  road  reasonably  safe  for  travel  by  day 
and  by  night,  to  put  up  and  maintain  at  or 
near  the  wing  walls  and  abutment  of  a  cer- 
tain bridge  across  Paw  Paw  Creek  In  Marion 
County  either  a  light  or  guard  rails  along 
said  walls,  so  as  to  give  notice,  warning  and 
protection  to  iriaintiff  and  other  travels  on 
said  road  of  the  dangers  inddoit  to  travel 
thereon. 

Tbs  evidence  shows  that  at  the  time  of 
plalntlflTs  injuries  the  road  leading  to  the 
bridge  betweai  the  wing  walls  was  filled  prao 
ttcaUy  to  the  top  of  the  walls,  and  tbat  the 
distance  from  the  t(^  of  tbe  walls  to  the 
ground  onooslte  was  some  ten  or  twcilve  feet ; 
that  the  plaintiff  bad  lived  for  about  two 
years  a  'short  distance  ttom  this  bridge  on 
the  opposite  side  fnnn  tbat  on  wbldi  he  was 
Injured;  that  he  was  Injured  in  flie  nU^t 
Ume  as  be  was  returning  from  Falmumt  by 
the  electric  railway;  tbat  on  readiing  Qin 
station  a  short  distance  fnxn  the  toidge,  the 
night  being  rainy  and- very  dark,  be  allotted 
from  the  car  and  atrudc  a  matdi  as  be  ap- 
proadied  the  bridge  to  aid  htm  in  locatli^  the 
bridge.  Plaintiff  swears  that  he  proceeded 
with  due  care  feeing  witb  his  feet  the  steoee 
in  front  'of  the  bridge,  and  mistook  the  stone 
on  the  wing  wall  fbr  the  stone  at  the  numth 
of  the  bridge,  Striped  off  and  fell  below.  ■  He 
further  stated  tbat  he  had  used  ttie  bridge  a 
number  of  times  during  bis  residence  la  its 
vicinity,  but  bad  never  observed  tbe  abMuce 
of  guard  rails  on  tba  wing  walls.  He  admit- 
ted tbat  If  be  bad  bad  occaslcm,  be  could  bave 
seen  that  no  guard  rails  were  maintained  on 
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the  wing  walls  of  the  bridge,  but  that  he  had 
never  had  occasion  to  observe  th^r  absence. 
There  was  much  other  evidence  of  witnesses, 
among  th^  the  contractor  who  bnllt  the 
walls,  as  to  the  dangerooe  character  of  the 
appToexb  to  the  bridge,  dae  to  the  lack  of 
guard  rails.  There  Is  no  pretaiae  of  any  de- 
fect In  the  road  or  the  approach  to  the  bridge 
other  than  the  absence  of  guard  rails,  nor  of 
danger  In  travd  over  the  same  b;  day  or  by 
night  except  for  the  absence  of  those  rails. 

[1  ]  That  It  Is  the  dut;  of  tb«  connty  court 
or  other  public  anthocltar  iip<ni  whinn  the  law 
Imposes  the  obligation  to  maintain  anltable 
railings  or  barriers  at  such  placei  when 
4iulred  tot  the  safety  of  traveiera  using  the 
public  roads  In  the  ordinary  manner  with  due 
care  on  their  part,  la  the  estabUslied  law  of 
this  stata  Pollock  v.  Wbe^lng  Tnctlm 
Company,  8S  W.  Va.  768,  BO  S.  EL  287;  Whlt- 
tingtfHk  T.  County  Court  ot  Jeffersoi  County, 
7»  W.  Ta.  1,  90  8.  E.  821;  Rohrbougb  t.  Bai^ 
bour  County  Court,  89  W.  Va.  472,  20  8.  B. 
66S,  45  Am.  St  Rep.  926. 

We  do  not  understand  counsd  for  defi»id- 
ant  to  contend  that  defendant  was  not  n^li- 
seat  in  falling  to  maintain  railings  or  bar- 
riers on  the  walls  at  the  bridge  InvcdTed  here. 
fUb^T  rdlance  Is  wholly  on  Qie  tiieory  of  con- 
trlbutory  nvUxouse  of  the  plaintiff;  and 
oonnsel  for  both  parties  concur  In  the  view 
ttut  the  aetlon  of  the  trial  court  in  directing 
a  verdict  In  tlie  first  Instance  was  predlcated- 
on  Hie  fbe&rj  of  such  ontrlbutory  nei^lgence, 
Juatl^ins  as  a  matter  of  law  direction  of  the 
verdict  Ifonlfestly,  however,  oa  the  motion 
of  idafntlfl  to  set  aside  the  verdict  and  grant 
btm  a  new  trial,  tba  court  came  to  a  new  oon- 
«luiri<m  and  was  of  (V)InIon  that  whether  or 
not  i^ntUt  was  guilty  of  cwtrlbutwy  negll- 
seoce  was  m.  Qucetion  Dt  fact  whldi  should 
Have  been  sobmltted  to  0ie  Jury;  and  we  are 
of  oBUniaa  that  In  this  etmduslon  the  court 
b^ow  waa  entirdy  correct  and  that  the  Judg- 
ment awarding  jdalntlff  a  new  trial  should 
tm  afflrmed. 

As  already  Indicated,  there  was  mudi  evl- 
tfeoce  Uie  dangerous  condition  of  the  ap> 
proach  to  tbe  bridge,  Aue  to  the  absence  of 
suitable  railings  or  borrlera;  and  that  it  was 
dangerous  in  Its  thrai  condition,  particularly 
to  travelers  at  nl^t  can  not  be  doubted. 

p}  Whether  the  plaintiff  under  the  circum- 
af^iHiw  was  guilty  of  oontribntery  negligence 
la  a  qDesdon,  of  course,  upon  which  this  court 
can  not  now  express  an  opinion.  Hie  only 
question  presented  to  us  is  whether  the  plain- 
tiff exeniaeA  due  care,  and  that  In  the  light 
of  the  facta  and  drcnmstanoes  the  contribu- 
tory negligence  of  the  plaintiff  was  so  mani- 
feat  and  flagrant  as  to  preset  a  question  of 
law  for  the  court  and  not  one  of  fact  tor  the 
Jury,  We  think  it  can  not  be  said  that  the 
facta,  though  little  controverted,  present  such 
a  clear  case  of  contributory  negligence  as  to 


deprive  plaintiff  of  his  right  to  a  verdict  by 
the  jury  thereon.  The  test  la  whether  the 
evidence  to  establish  contributory  ne^genco 
Is  BO  ciear  that  If  the  verdict  of  the  jury 
should  be  in  favor  of  plaintiff  the  court  would 
be  bound  on  principles  of  law  to  set  it  aside. 
Our  cases  hold,  as  applicable  to  the  case  at 
bar,  that  a  traveler  upon  a  public  road  or 
street  baa  the  right  to  presume,  in  the  ab- 
sence of  knowledge  to  the  contrary,  that  the 
road  or  street  is  in  a  safe  condition  for  travel 
by  day  or  by  night  Wilson  v.  City  of  Wheel- 
ing, 19  W.  Va.  323,  42  Am.  Bep.  780;  Yeager 
V.  City  of  Bluefleld,  40  W.  Va.  486,  21  S.  B. 
762;  B<^bough  v.  Barbour  County  Court,  su- 
pra. Generally  contributory  negligence  is  de- 
fensive matter,  and  the  burden  is  upon  the 
defendant  to  show  audi  contributory  negli- 
gence unless  the  fact  thereof  clearly  appears 
from  plaintiff's  evidence.  Wh^  the  evidence 
is  not  so  certain  that  two  minds  could  not 
reasonaUy  differ  thereon,  the  fact  Is  <Mie  for 
the  Jury  and  not  for  the  court.  In  Shriver  v. 
County  Court  of  Uarfon  County,  06  W.  Va. 
686,  66  S.  B.  1062,  26  L.  B.  A.  (N.  S.)  377,  the 
danger  encountered  was  a  mud  hole  In  a  pub- 
lic road,  and  two  ot  the  questions  involved 
were:  First,  whether  plaintiff  could  have 
choeen  another  and  safer  way;  second, 
whether  he  was  negligent  In  not  getting  off 
his  wagon  before  attempting  to  drive  throned 
the  mud  hole  and  thus  avoid  being  injured. 
We  held  in  that  case  that  where  the  evidence 
of  contributory  n^llgence  was  no  stronger 
than  In  the  case  at  bar,  the  questions  pre- 
sented were  questiras  of  fact  for  the  Jury, 
To  ttie  same  effect  Is  the  holding  in  Whlttlng- 
toa  V.  County  Court  of  Jefferson  County,  so* 
pra.  The  fact  much  relied  on  and  urged  in 
support  of  defendant's  theory  of  contrlbatory 
ne^gace  Is  that  the  plaintiff  knew  or  was 
bound  to  know  of  the  absoioe  of  the  railings 
or  barriers  on  the  walls  or  abutmoits  of  the 
bridge^  because  of  his  use  of  the  bridge  and 
tlie  fact  that  he  had  lived  in  dose  proKlmitsr 
thereto.  As  already  stated  idalntiff  swore 
that  he  had  not  observed  the  absence  of  sndi 
railings  or  barriers,  and  It  Is  not  unreason- 
able to  snivoae  that  he  had  not  done  so.  The 
road  was  otherwise  safe,  and  few  persons 
trav^ng  therem  In  the  day  time  would  note 
ttie  absence  of  sucb  railings  or  barriers;  but 
whether  so  or  not  have  laid  It  down  aa 
a  general  rule  of  law  governing  sudi  cases 
that  whether  one  has  exerdsed  such  care,  or 
knew  or  by  the  exercise  of  ordinary  diligence 
could  have  known  of  sudi  defects,  are  ques- 
tl<His  of  fftct  for  the  Jury.  Corbln  v.  Cl^  of 
Huntington,  74  W.  Va.  479,  82  S.  JB.  823. 

It  Is  unnecessary  for  us  to  review  the  nu- 
merous cases  found  In  our  books.  It  la  suffi- 
cient to  say,  upon  the  authority  of  the  cases 
dted,  we  think  the  Judgment  below  Is  dearly 
T\gtit  and  ou^t  to  be  affirmed. 
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STEWART  r.  WOBKMAN  et  aL  (No.  3919.) 

(Supreme  Court  of  Appeals  of  West  Ti^nla. 
March  2,  1920.) 

(BvHaJnu  by  the  Cowt.) 

1.  Deeds  e=>168— Equity  will  not  cancel 

DBED    FOB    BBEACH    OF    CONDITION  SUB8E- 

QUEirr. 

Equity  will  not  entertain  a  stUt  hj  the 
grantor  to  cancel  his  deed  grantiiig  land  upcm 
a  condition  ■ubseqaent,  because  of  a  breadi 
thereol 

2.  Dkkds  «=>166,  166, 16&-BBttACH  of  oondi- 

TIOHB  DOBS  NOT  REVEST  TITLB  IN  GRANTOB, 
BUT  SOHX  POSITIVE  ACTT  IS  NECESSABT  TO 
DO  SO. 

The  more  breach  of  any  or  all  the  oondi- 
tiona  upon  which  an  estate  has  been  granted 
does  not  leveBt  title  in  the  grantor,  for  he 
may  waive  his  right  to  dedare  a  forfeiture. 
Some  positive  action  is  necessazy  to  effect  a 
farfdture  and  rerest  the  title. 

3.  DiBDs  «»168— BnonfBRT  la  oxaktob'b 

BEIOEDT  FOB  BBBAOH  OF  OOITDITZOITB  WHBBB 
HX  m  HOT  IN  FOS8ES8IOIT. 

The  grantor's  remedy  for  a  breach  of  con- 
ditions, U  he  is  not  in  poesession  of  the  land; 
is  an  acdon  of  ejectment,  by  virtue  of  section 
16,  chapter  96,  of  the  Code  of  1913  (sec.  414^. 

4.  QuiffTiNa  TITLE  «a»iaa),  *5(8)— RmiKDT 

FBOFEB  TO  CAKCEL  DEED  BT  QBAnTSK  ON 
OOHOmONS  WHIOH  HAVE  BBBN  BBOKEN,  IF 

PLAumrF  18  in  fossbbsion. 
Where  the  grantee  of  land  upon  a  condi- 
tion has  conveyed  It  to  others,  and  there  has 
been  a  breadi  of  the  condition,  the  original 
grantor  may  maintain  a  suit  In  equity  to  can- 
cel such  subsequent  conveyances  as  donds  upon 
his  title,  provided  he  is  in  possession;  and  a 
bill  to  reaiove  doud,  which  fails  to  allege  po»- 
session  in  the  plaintiff,  is  bad  on  demurrer. 

6.  Dekda  «s»144(1>— OoNomoNS  hat  bb  ah- 

itBXED  TO  AKT  EBTATB. 

~  Oonditions  may  be  annexed  to  estates  of 
avj  domtlw,  whether  for  years,  for  Ufe^  or  in 
fee. 

0.  Dbbdb  ^»14T— Bkse&vkd  bigot  to  bbvokx 

'  VOI.UKTABT  deed  TO  SON  IF  HE  SHOULD  BB- 
OOHB  A  DBUNEABD,  ETC.,  IB  VALID. 
A  reaervatifm,  in  a  voluntary  conveyance 
of  land  by  a  father  to  his  son,  of  a  right  to 
revoke  the  deed  if  his  son  should  become  a 
dniukard,  or  cruel  or  abusive  to  his  father 
or  mother,  or  uselessly  invidved  In  debt,  vio- 
lates no  prindple  of  public  policy,  and  is  valid ; 
and  on  a  breadi  of  any  of  the  conditions  the 
grantor  may  terminate  the  estate. 

7.  Deeds  ^^l&S— Holder  of  conditional 

ESTATE  CAN  PAffi  NO  BETTER  TITLE  THAN  HE 
HAS. 

Tlie  holder  of  a  omditional  estate  ean  pass 
no  better  title  to  his  grantee  than  he  himself 
had. 

Appeal  from  Circuit  Court,  Wyoming 
Coonty. 


Bill  by  G.  F.  Stewart  asalxut  Joe  Feny 
Stewart,  revived  after  bis  deatti  In  tba  name 
of  h,  S.  Workman,  administrator,  and  oth- 
ers. Decree  in  favor  of  defendants.  First 
National  Bank  aad  BsCher  Stewart,  and 
plaintiff  appeals.  Berersed  and  remanded, 
with  leave  to  amend. 

Toler  &  Moran,  of  Plneville,  for  appellant. 
F.  E.  Shannon  and  B.  W.  Worrell,  botta  of 

Plneville,  for  appellees. 

WILLIAMS,  P.  C.  F.  Stewart  conveyed 
to  Ms  sou,  Joe  Perry  Stewart,  In  considera- 
tion of  $1  and  love  and  afTection,  two  tracts 
of  laud  in  Wyoming  county,  containing  40 
acres  and  86  acres,  respectively.  Tlie  deed 
contained  the  following  omditions  and  reser^ 
vattons,  namely: 

"And  the  parties  of  the  first  part  G.  F. 
Stewart  hereby  reserves  the  right  to  revoke  this 
etmveyance  during  his  lifetime  for  the  follow- 
ing reasons,  to  wit: 

"That  should  the  party  of  the  second  part 
become  a  drunkard  or  uselessly  involved  in  debt 
or  if  he  should  become  cruel  or  abusive  to  his 
mother  or  father  the  parties  of  the  first  part 
hereto;  and 

"The  said  party  of  the  first  part  (X  F.  Stew- 
art, reserves  the  ri^t  to  sdl  aB  or  a  part  of 
the  mineral  underlying  said  land  during  his 
lifetteie  if  he  desires  to  do  so ;  and 

"T%at  should  said  party  of  llie  second  part 
'die  without  issue  the  above  cimveyance  shall 
revert  back  to  C.  F.  Stewart,  his  father,  if  he 
is  then  living  and  if  not  then  it  shall  revert 
back  to  Fred  N.  Stewart  and  K.  A.  Stewart, 
his  half-brother,  If  they  survive  him,  the  said 
party  of  the  second  part;  and 

"The  said  parties  of  lite  first  part  do  hereby 
covenant  to  and  witii  the  said  party  of  the 
second  part  tlut  they  win  warrant  generally 
the  title  to  the  property  hereby  conveyed  to  tht 
said  party  of  the  second  part  with  all  its  op^ 
purtenances  thereunto  attached." 

This  deed  was  dated  28th  of  May  and  re- 
corded 3d  of  June,  1915.  Thereafter,  on  tbe 
28th  of  December,  1917,  Joe  Perry  Stewart, 
his  wife  Joining  In  the  deed,  conveyed  the 
laud  to  F.  E.  Shannon,  trustee,  to  secure  J. 
M,  Qlram  as  ludoraer  of  certain  notes  paya- 
ble at  the  First  National  Bank  of  Plneville, 
and  also  to  secure  the  payment  of  said  ntrtes, 
which  were  therein  described,  and  aggre^t- 
ed  $7^  This  trust  deed  was  recorded  on  the 
3d  of  January,  19ia  After  executing  this 
trust  deed,  be  and  wife  executed  another 
deed,  conveying  the  40-acre  tract  to  Georgia 
Stewart  Glenn,  the  consideration  recited  be- 
ing $700;  and  on  the  2Sth  of  March,  1918,  be 
conveyed  both  of  the  afcvesald  tracts  to 
George  B.  Stewart,  the  deed  redtlng  a  cash 
oonirideration  of  f3,000. 

At  Hay  rules,  1918.  O.  F.  Stewart  filed  his 
Mil,  praying  for  a  cancellation  and  annul* 
ment  of  all  of  the  aforesaid  deeds,  ctaargfi« 
that  his  son  had  become  an  taabitnal  and  con- 
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not 

Armed  nser  of  Intoxlcatliig  drinks,  had  be> 
ccane  alnudve  to  both  bla  C&tber  and  his  moth- 
er* liad  been  goflty  of  croel  and  Inhuman 
treatment  toward  ihem,  and  had  become 
needlessly  and  uselessly  InvolTed  in  ddiit  to  an 
amount  erceedlug  $2,000.  Joe  Perry  Stew- 
ard Esther  Stewart,  hla  wife,  then  an  Intent, 
George  B.  Stewart  and  Ooldle  Stewart,  his 
wife,  Geo^a  Stewart  Glenn  and  J.  M. 
Glenn,  her  husband,  the  first  National  Bank 
of  Plnerllle,  F.  E.  Shannon,  tmstee,  and  Wy- 
oming County  Bank  were  made  parties  de- 
fendant J.  M.  and  Georgia  Stewart  Glenn 
demurred  to  the  bill,  and  the  First  National 
Bank  of  PlnevUIe  and  F.  E.  Shannon,  tms- 
tee, answered,  denying  the  allegations  that 
Joe  Perry  Stewart  had  become  a  drunkard  or 
was  guilty  of  cruelty  toward  hla  father  and 
mother,  or  that  he  had  become  needlessly  In- 
Tolved  In  debt.  Depositions  were  taken  on 
behalf  of  the  plalntUT  and  also  on  behalf  of 
the  defendants  who  had  answered. 

Pending  the  suit  the  defendant  Joe  Perry 
Stewart  died,  and  plalnUfl  filed  a  bill  of  re- 
vivor against  his  widow  and  L.  S.  Workman, 
who  was  appointed  and  had  qualified  as  his 
■  administrator.  His  widow,  being  an  infant, 
answered  both  the  original  bUl  and  the  bill 
of  revivor  by  guardian  ad  litem ;  the  answer 
to  the  former  being  only  formal.  But  her 
answer  to  the  latter  was  in  the  nature  of  a 
cross-bill.  In  It  she  denies  the  averment  In 
the  bill  of  revivor  that  her  husband  had  died 
without  issue,  and  alleges  that  she  gave  birth 
to  a  child  six  days  after  the  death  of  her 
husband,  which  lived  about  one  hour  and 
died ;  that  the  condition  on  which  the  estate 
granted  to  her  husband  was  to  revert  to  the 
grantor,  or  In  case  of  his  death  to  her  hus- 
band's half-brother,  never  happaied;  that 
on  the  birth  of  her  child  alive  It  Inherited  the 
estate  from  its  father,  and  oa  its  death  she, 
being  its  only  heir  at  law,  became  vested  with 
the  title  to  the  estate. 

The  canse  was  heard  on  the  14th  of  June, 
1919,  on  the  pleadings  and  proof  taken  on  be- 
half of  Qxe  respective  parties,  and  a  final  de- 
cree was  stored,  holding  that  plaintlfl  was 
not  entitled  to  relief  and  dismissing  his  orig- 
inal bill  and  bill  of  revivor.  The  demurrer 
was  thus  in  elfect  ovormled. 

n-S]  Plaintiff  could  not  maintain  his  bill 
to  cuicel  the  cmiveyance  to  his  mm  because 
hla  remedy  at  law  was  adequate  and  because 
eqiilty  will  not  enforce  poialtles  and  forfei- 
tures. 1^  these  reasons  the  case  Is  not  re- 
Tiewable  vptm  its  merits. 

(■]  The  grantOT  had  a  rlsbt  to  prescxlbe 
tbe  conditions  on  whldi  be  oooM  nvcte  Oie 
title  to  tte  land.  A  grantor  may  reserve  In 
blfl  d«ed  tbB  power  to  retoke  the  grant,  and 
m<S»  reservBtloa  la  not  ctrntrary  to  public 
pcdlcy,  became  the  deed  Itself  gives  notice  to 
creditors  of,  and  purehasers  from,  the  gran- 
tee of  the  power  of  revocation,  and  hence  It 
cannot  be  attained  on  the  ground  that  it  en- 
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ables  the  parties  to  deCeat  the  rights  of  cred- 
itors. 2  Devlin  on  Deeds  (Sd  Ed.)  p.  1589; 
Nichols  T.  Emery.  109  OaL  S23,  41  Pac.  1069, 
00  Am.  St  Bep.  43;  Bl<ikettB  v.  Loatsrllle. 
St  Ii.  &  T.  R.  Co^  91  Ey.  221.  16  S.  W.  182, 
ULb  R.  A.  422,  84  Am.  St  Bepw  176;  Bram- 
haU  V.  Ferris,  14  N.  Y.  41,  67  Am.  Dec.  413. 

[7]  Conditions  may  be  annexed  to  estates 
of  every  quality  or  Interest  whether  fee.  free- 
hold, or  term  of  years.  2  Minor's  Inst  (2d 
Ed.)  p.  23S.  The  granjiee  was  vested  with  a 
conditional  estate  In  fee  only,  subject  to  be 
defeated  by  the  grantor  upon  the  happening 
of  the  conditions.  The  reservati<His  were 
made  for  the  benefit  of  the  grantor,  and  he 
had  a  right  to  waive  them,  but  by  bringing 
bts  suit  he  has  manifested  his  purpose  to  in- 
sist upon  the  forfeiture.  2  Warvelle  on  Ven- 
dors, }  810.  But  he  has  brought  his  suit  In 
the  wrong  forum.  If  plaintiff  was  not  in 
possession  at  the  time  he  brought  his  suit, 
his  remedy  was  by  an  actiw  of  ejectment 
Section  16,  c.  93,  Oode  (sec.  4142) ;  Martin  v. 
Ohio  Blver  B.  Ca,  37  W.  Va.  849,  16  S.  B. 
689,  and  Guffy  v.  HuklU,  34  W.  Ya.  49,  U  S. 
B.  754,  8  L.  B.  A.  759,  26  Am.  St  Bep.  901. 
Tbe  deed  itself  provides  that  the  title  shall 
revert  to  the  grantor,  If  living.  In  case  his 
son  should  die  without  issue,  but  the  birth  of 
his  child,  alive,  within  six  days  after  his 
death,  may  have  been  a  fulfillment  of  that 
condition^  a  matter  we  need  not  determine, 
as  In  no  event  would  it  prevrait  the  grantor 
from  raforcing  the  f(HrfeIture  for  a  breadi 
of  any  of  the  other  conations,  in  respect  to 
whldi  there  la  no  express  reverter  or  gift 
over  provided  in  the  deed.  A  breach  of  any 
of  those  conditions  did  not  Ipeo  facto,  re- 
vest the  estate  in  the  grantor.  1  Warvelle 
on  Vendors,  {  446 ;  K^mer  v.  American  Con- 
tract Ob..  72  Ky.  (9  Bush)  202 ;  GuUd  v.  Blch- 
ards,  82  Mass.  <16  Gray)  809;  Osgood  v. 
Abbott  68  Me.  73;  Buch  v.  Bock  Island,  97 
U.  S.  696,  24  L.  Ed.  1101.  At  common  law 
hla  remedy  was  by  re-entry,  whereupon  he 
became  reinvested  with  his  original  estate.  1 
Warvelle  on  Vendor^  |  446;  and  2  loner's 
Inst  p.  237. 

[4,  5]  It  necessarily  follows  from  the  na- 
ture of  the  estate  that  the  grantee  could  pass 
no  better  title  to  anoUier  than  he  himself 
had,  and  If  plaintiff  was  In  possession  when 
he  filed  his  bill  he  would  be  entitled  to  main- 
tain his  suit  for  the  purpose  of  removing  the 
three  snbsequ^t  deeds  made  by  his  son,  as 
constituting  clouds  upon  his  title.  But  the 
bill  does  not  allege  Uiat  he  Is  In  possession, 
and  tbls  averment  Is  ess^tlal  to  the  mainte- 
nance of  such  a  suit  Grass  v.  Beard,  7S  W. 
Va.  809;  80  S.  B.  885;  Ouster  r.  Hall,  71  W. 
Va.  U9.  76  8.  B.  183;  Iguano  I/d  &  Hhilng 
Oo.  T.  Jcmes,  65  W.  Va.  50,  64  S.  B.  640; 
Moore  T.  McNutt  41  W.  Va.  695^  24  S.  B. 
682.  The  demurrmr  to  the  bill  shoold  thoe- 
fore  and  for  this  reascm,  but  not  for  the  rea- 
stms  assigned  In  the  drainrrer,  hare  beea  sus- 
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iained  and  plaintiff  gtvm  leave  to  amend, 
and  If  be  did  not  amend,  bis  bill  sboold  bave 
beoi  dismissed  wlthoat  preJadloe  to  bis  rlgbt 
to  maintain  an  actl«i  at  law  to  recover  tbe 
poasession. 

The  decree  will  tiierfifiote  be  rerersed,  and 
tbe  cause  remanded,  wltb  leave  to  plaintiff  to 
amend  bis  bill. 

Berersed  and  remanded. 


(SB  W.  To.  «> 

SOHUSTEB  T.  NORFOLK  &  W.  BT.  GO. 
(No.  380&.) 

(Saprema  Oonrt  of  Appeals  of  West  Vlrflnia. 
March  2,  1S20.) 

{SyUabu*  by  ilte  Court.) 

1.  Cabbibbs  ^»233— Relatioit  or  oabbibb 

AND  PASSENOSB  18  PEBSONAL  IS  ITS  KATUBE. 

The  relation  of  carrier  and  poBsenger  is  per- 
sonal In  its  nature,  and  neither  can  with  im- 
punity disregard  the  redpracal  rl^ta  and  obli- 
lotions  of  the  other. 

2.  Carbiebs  «=>391— Pebbonai.  effech  hat 
bb  cabbikd  as  baoqaqe. 

The  pEBsenger  may,  as  aD  Inddent  of  the 
contract  for  transportatioD,  carry  with  him  as 
baggase  such  personal  effects  as  are  reasonably 
□eceasaiy  for  the  convenience  and  cooifort  of  one 
in  his  iKMition  in  life  and  conaiatent  with  tbe 
porpoes  of  the  Jonmey. 

8.  CaBBIEBS  ^=>S91— BAOaAOX  DOES  NOT  ZN- 
OLVDB  THINGS  CABBIED  BY  PABBBNQBB  AB 
TAVOB  TO  ANOTHEB. 

Bat  the  baggage  service  afforded  by  the 
carrier  is  only  for  the  convenience  of  the  pas- 
senger, and,  except  in  rare  cases.  Is  limited  to 
his  own  personal  effects,  and  does  not  include 
tiiose  carried      him  as  a  faror  to  another. 

4.  Oabbiebs  «s>398— Ownbb  or  pbbsonai.  et- 

nCTS  OABEIBD  BT  A  PASBENQEB  CANNOT  BE- 
COVEB  FOB  LOSS  OB  INJUBT  WITHOUT  PBOOF 
OF  OABBIEB'S  OBOSS  NSaUOBNOB  OB  WZUJUI. 
laSCONDUOT. 
Where  a  passenger,  widiont  disclosing  to 
the  carrier  the  true  ownership  thereof,  carries 
as  her  own  baggage  the  personal  effects  of  an- 
other, a  relative,  bat  not  a  member  of  her  own 
immediate  family,  and  who  does  not  accompany 
her  on  the  Journey,  the  carrier  is  responsible 
therefor  only  in  the  capacity  of  gratultons 
bailee,  snd  the  owner  cannot  recoTer  for  loss 
or  injury  thereto,  in  the  absence  of  proof  tiiat 
the  carrier  has  been  guilty  «f  gross  ne^igenee 
or  willful  miscondnct. 

fi.  Oabbibbb  «ss>400— Tbons  beabino  name 

OF  OWNEB  OF  EFrECTS  CABBIED  BT  A  PASSEH- 
OEB  IB  irot  NOTICE  THAT  COKTBNTB  ABE  NOT 
THOSE  or  FABSENOEB. 
The  mere  presence  of  the  name  of  the  owner 
upon  the  trunk  is  not  notice  to  tbe  carrier  that 
Its  contents  are  not  those  of  the  passenger. 


Brror  to  Circuit  Ooart,  UcDowell  Gouaty. 

Action  by  W.  J.  Schuster  against  tbe  Nor- 
ftAlE  &  Western  Railway  Gwnpany.  Judg- 
ment for  defendant  on  'appeal  from  a  deci- 
sion of  a  Justice,  and  plaintiff  brings  error. 
Affirmed* 

Samuel  Sollns,  of  Welch,  for  plaintiff  in 

error. 

F.  Bf.  Rlvinus,  of  Phlladelpbla,  Pa.,  and 
Sale  &  Tucker,  of  Wticb,  tw  defendant  In 
errQr. 

LYNCH,  J.  Plaintiff  sued  before  a  Jus- 
tice to  recover  the  value  of  a  trunk  and  Its 
contents  delivered  for  carriage  as  baggage 
from  Anawalt  to  Gary,  two  stations  on  tbe 
line  of  defendant's  railroad  In  McDowell 
coimty  about  10  miles  apart.  At  neltber  sta- 
tion does  defendant  maintain  a  depot  build- 
ing or  ^ploy  a  baggage  agent  Denied  the 
right  to  have  a  Judgment  for  the  property  or 
Its  value  by  the  circuit  court  of  that  coimty, 
sitting  in  lieu  of  a  Jury  with  the  consent  of 
the  parties,  upon  appeal  from  tbe  dedsloo 
of  the  Justice,  plaintiff  prosecutes  this  writ 
here.  The  facts  proved  and  not  controvert- 
ed, defeudant  offering  no  testimony,  are  few,- 
and  require  for  decision  only  the  application 
of  what  seem  to  be  well-estaUlSbed  legal 
prindples. 

Until  about  tbe  middle  of  November,  191T, 
and  for  some  time  prior  thereto,  plaintiff  and 
Ills  wife  and  family  resided  wl^  Mrs.  Debo. 
their  aunt,  at  Anawalt,  when  they  decided  to 
move,  and  did  move,  to  tiary,  and  with  them 
took  all  th^r  household  effects  except  the 
trunk  and  what  it  contained.  These  they 
left  In  the  home  of  Mrs.  Debo,  who  later  In 
November  also  went  to  Gary  as  a  passenger 
on  defendant's  train,  and  caused  fibe  trunk 
and  Its  contents  to  be  delivered  to  defnidant 
at  Anawalt  for  carriage  to  Gary,  apparently 
as  her  own  personal  baggage,  under  or  as  an 
Incident  of  tbe  contract  for  her  personal 
transportation  between  the  two  stations, 
without  disclosing  the  real  ownership  of  tbe 
property  or  the  character  of  tbe  contents  of 
the  tnmk,  consisting  of  articles  ususlly  ac- 
cepted by  public  carriers  as  the  baggage  of 
a  passenger.  Attadied  to  the  trunk  was  a 
tag  on  which  was  written  tbe  name  of  tbe 
plaintiff  and  the  destination  of  the  tmnk  at 
the  time  of  its  delivery  to  d^ndant  a>  Ana- 
walt After  detailing  the  fiicte  recited,  Urs. 
Debo  says  she  informed  the  conductor  in 
charge  of  the  train  oC  tbe  destination  of  the 
trunk,  and  requested  him  to  have  It  removed 
from  the  train  at  Gary,  who,  she  says,  a»- 
sured  her  the  request  won  Id  be  complied 
with,  and  later  t<dd  her  he  had  so  directed 
the  baggagem aster.  These  conversations  oc- 
airred  between  the  two  stattois.  The  In- 
structions, If  glvoi,  were  disregarded  de- 
fendant's agents,  and  thoash  plainUfl  was 
at  Gary  to  meet  Mrs.  D^  and  receive  tbe 
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trunk,  It  was  not  put  off  at  tbat  point,  and 
never  was  deltvered  to  him. 

Apparently  Hra.  Oebo  claimed  no  part  of 
tbe  property,  and  bwl  so  interest  In  It  other 
than  that  prompted  by  relationship  of  the 
parties  and  her  desire  to  serve  ber  kindred. 
Ab  plaintLff  al<»ie  has  sued,  he  naturally  may 
be  presumed  to  be  the  owner  of  the  prc^rty, 
though  tbe  schedule  of  the  Items  and  esti- 
mated sin^e  and  total  valuation  disclose, 
besides  cutlery  and  tableware,  the  wearing 
apparel  of  his  wife  and  their  minor  dtlldren, 
none  of  whom  were  paasengeis  on  the  train 
that  carried  Mrs.  Debo  and  the  trunk  to  thdr 
Intoided  destlnatloB. 

[1, 3]  As  a  general  rule  a  ctnnmon  carrier 
assnmes,  as  an  Incident  of  Its  contract  for 
the  personal  carriage  of  a  passenger,  no  lia- 
bility for  his  .baggage  other  than  such  as 
he  takes  with  him  for  his  own  personal  use 
while  on  the  Journey  undertaken  by  Mm,  that 
ia,  from  the  time  of  his  departure  until  his 
return,  and  therefore  not  for  the  property 

01  others  which  he  has  Induded  with  his 
own  personal  baggage.  As  to  such  other 
property  the  carrier  is  liable  only  as  gratui- 
tous bailee.  4  Mlchle,  Carriers,  H  3431,  3432; 

2  Moore  on  Carriers  (2d  Ed.)  p.  1297;  3 
Hutdilnscm,  Carriers  Bd.)  {  1270.  As 
said  by  Hutchlns<m  In  the  section  dted: 

"Since  tiie  carrlsge  of  bagcage  is  incidental 
to  the  contract  for  the  transportation  <^  the 
passenger,  it  follows  that  if  the  property  ac- 
cepted by  tbe  carrier  as  the  personal  ba^age  of 
the  passenger  does  not  belong  to  him,  bat  to  an- 
other with  whom  no  contract  for  transportation 
faas  been  made,  tbe  owner,  in  the  absence  of 
proof  tbat  the  carrier  haa  been  gailty  of  nagli- 
gence,  cannot  recover  for  its  loss  or  iojary. 
And  ftlthoogh  property  not  owned  by  the  pas- 
senger, but  accepted  by  the  carrier  as  bis  per- 
sonal baggage,  has  been  lost  or  injured  through 
some  negligent  act  on  the  part  of  die  carrier,  if 
snch  property  'did  not  constitute,  or  was  not 
properly  a  part  of  the  personal  bagj^ge  of  the 
passenger,  tbe  carrier  would  not  be  liable  to  tbe 
owner,  since  he  could  not  be  charged  with  lia- 
bility for  property  which,  had  he  been  informed 
of  its  true  ownership,  he  would  have  had  the 
right  to  refuse." 

ri]  Tbit  rale  thns  stated  Is  sustained  by 
the  <yrerwbelmlng  weight  of  authority,  and 
rests  upon  principles  of  Justice  and  fair  deal- 
ing. Tbe  relation  of  carrier  and  passenger 
Is  a  perstmal  one,  with  reciprocal  ri^ts  and 
duties.  It  Includes  provisicm  for  the  trans- 
portation of  tbe  latter,  with  such  personal 
effects  as  are  reasonably  necessary  for  the 
convenience  and  comfort  of  one  In  his  po- 
sition in  life  and  consistoit  with  the  purpose 
which  prompts  the  Journey.  In  no  sense  Is 
it  part  of  the  agreement  upon  which  t^e  re- 
lation is  based  that  the  carrier  will  permit 
the  imssenger  to  carry  effects  not  his  own  for 
the  convenience  of  another.  Such  conduct  Is 
a  fraud  upon  the  carrier.  The  service  ot 
baggage  carriage  afforded  by  tbe  latter  Is 


ODly  f<Hr  the  ccmveniCTce  of  the  passenger, 
and,  esoept  In  rare  cases.  Is  limited  to  his 
own  personal  effects,  and  does  not  Include 
those  carried  by  him  as  a  favor  for  another. 
An  exception  to  the  rule  Is  recognized  which 
permits  members  of  the  same  family,  travd- 
Ing  together,  to  carry  th^  effects  In  the 
same  trunk,  or  one  to  carry  In  his  trunk  the 
effects  of  tbe  others.  In  ancb  cases  It  la 
generally  held  each  may  recover  for  any  loss 
to  his  bsKage.  10  C.  J.  1189.  Tbe  closeness 
of  the  family  relation  and  tbe  community 
ct  property  Interests  usually  incident  there- 
to  afftnrd  ample  JusdOcatifm  for  the  Moep- 
tlon.  Here,  however,  though  jflalntlfl  and 
bis  family  had  resided  at  the  home  ot  tbelr 
aunt  for  a  slKOt  whu^  then  waa  no  sacb 
common  family  relationship  as  Justifies  a 
departure  from  the  rule  Itsell  Ner  did  they 
make  the  trip  at  the  same  time.  Mrs.  Debo 
followed  plaintiff  fuad  his  family  at  an  Inter- 
val of  nearly  two  weeks.  Whether  it  wonld 
have  made  any  substantial  difference  If  all 
had  made  the  Journey  together  ws  do  not 
now  decide,  as  that  aneatUu  Is  not  present- 
ed. Nor  do  we  decide  vheOur,  if  Mrs.  Debo 
herself  bad  been  the  owner  of  the  trunk  and 
Its  contents,  they  were  all  of  sndb  char^ 
acter  as  properly  to  constitnte  baggage  for 
ISie  loss  ot  whldi  8h6  could  recover  from  de- 
fendant. 

[B1  If  she  had  Informed  the  agents  of  de- 
fendant with  regard  to  the  ownership  of  the 
effects  contained  In  the  trunk,  and  the  latter 
had  accepted  It  with  such  information,  a 
different  rule  might  have  applied.  It  Is  be- 
cause of  such  knowledge  on  the  part  of  the 
carrier  that  a  salesman's  samples,  though 
the  property  of  another,  If  accepted  by  the 
carrier  with  laf(»-matlon  respecting  Its  char- 
acter, may  be  carried  as  personal  baggage. 
10  0.  J.  Ild4.  But  that  information  was  not 
given  here.  The  mere  presence  of  plaintiff's 
name  upon  the  trunk  did  not  constitute  no- 
tice to  defendant  that  Its  contents  were  not 
owned  by  the  passenger.  The  owner  of  a 
trunk  may  frequently  iwrmlt  it  to  be  used 
by  others. 

14]  From  what  has  been  said  it  follows 
that,  in  so  far  as  Mrs.  Debo  was  carrying  as 
baggage  the  effects  of  another,  without  dis- 
closing such  fact  to  the  carrier,  or  without 
its  knowledge  derived  from  other  sources, 
the  latter  stood  in  relation  to  such  prt^rty 
only  in  the  capacity  of  gratuitous  bailee,  and 
as  such  la  liable  only  for  Injury  or  loss  due 
to  its  gross  negligence  or  willful  misconduct. 
Uisk  V.  Bloch  (Okl.)  138  Pac.  430,  U  B.  A. 
19180,  109;  Brick  v.  Atlantic  Coast  Uae 
Co.,  145  N.  C.  203,  58  S.  E.  1073,  122  Am.  St 
Bep.  440,  13  Ann.  Cas.  328 ;  Becker  v.  Great 
Eastern  R.  Co..  L.  R,  5  Q.  B.  241;  Dunlap 
V.  International  Steamboat  Co.,  98  Mass. 
371;  Pennsylvania  R.  Co,  v.  Enlght,  68  N. 
J.  Law,  287,  33  AU.  845 ;  Metz  v.  California 
Southern  By.  Co.,  85  GaL  329,  24  Pac.  610, 
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9  L.  R.  A.  4S1,  20  Am.  St  Bep.  228;  10  a 
J.  1189;  5  R.  O.  L.  p.  178;  and  texts  dted 
above.  There  Is  no  proof  tending  to  show 
the  existence  of  either  of  these  elonents, 
and  they  cannot  be  presumed  to  exist  from 
the  mere  f&ct  of  the  loss  or  injury.  3  Am. 
it  Eng.  Enc.  Law  (2d  B3.)  p.  542.  Hence 
there  is  no  basis  for  a  recovor  by  plaintiff. 
Judgment  affirmed. 


<ffi  w.  Va.  ««> 
HTFO      TXytnUALLr  et  sL  (No.  8809.) 

<8aimine  Ooort  of  Appeals  of  West  Vlxglnia. 

March  2, 1920.) 

(Byllabut  by  iha  Court) 

1.  MOBTOAOBS  ®=>3S6— BXISTENOB  OF  FBIOB 
IJXNS  DOBS  NOT  BNTITLE  HOBTOAOBB  TO  BB- 
BOBT  TO  EQtriTT  TO  BRFOBCB  HIS  LIEN. 

The  existence  of  prior  liens  upon  a  piece 
of  real  estate  wiU  not  of  itself  justify  a  party 
secured  by  a  deed  of  trust  thereon  In  resortlns 

to  a  court  of  equity  for  the  enforcement  of  his 
lien.  In  order  to  justify  such  resort  on  account 
of  such  prior  liens,  it  must  be  shown  that  there 
is  some  controversy  as  to  their  validity,  or  nn- 
certalnty  or  dispute  as  to  the  amount  thereof. 

2.  BIOSTOaOH  «S»8S6— MOBTOAaBB  OAHNOT 
XITFOBCB  HIS  LIBN  IN  EQurrT  WHKBB  PUOB 
ZJEH8  ABE  OEBTAin  AND  UNDIBPOTBD. 

One  secured  by  a  deed  of  trust  conveyinc 
real  estate  to  a  trustee  may  not  resort  to  a 
court  of  equity  for  the  enforcement  of  his  lien 
because  of  the  existence  of  a  prior  deed  of  trust 
upon  such  real  estate,  where  the  amount  secured 
by  such  prior  deed  of  trust  la  mtafait  definite, 
and  undisputed,  and  there  is  no  controrenv  as 
to  the  ralidltr  thereof. 

8.  UOBTaAGBS  «=»3S6— MOBTQAOEB  CANNOT 
BNFOBGB  UEK  IN  EQUITT  WHBBB  PBIOB  LIBVB 
HAVE  BXEN  DISOHABGED. 

One  secured  by  a  deed  of  trust  conT^ing 
prcvwtr  to  a  trustee  may  not  resort  to  a  court 
of  equity  for  the  enforcement  of  his  lien  because 
of  the  existence  of  a  prior  deed  of  trust  upon 
sudi  real  estate,  which  bas  been  fully  paid  off 
and  discharged,  and  where  diere  is  no  contro- 
versy as  to  this  fact. 

AMwal  fnun  CXrcolt  Court,  Marion  Oonnt7> 

Otmscdldated  action  by  John  T.  Hlte 
against  Mary  J.  Donnally  and  ottaos.  Judg- 
ment for  plaintlfl  on  d^urrer,  and  defend- 
ants appeal.  Reversed  and  remanded. 

Showalter  &  Frame  and  S.  H.  Bntdier,  all 
of  Fairmont,  for  appellants. 

Trevy  Nutter  and  W.  S.  Meredith,  both  of 
Fairmont,  Cor  appellee. 

RITZ,  J.  This  appeal  Is  iwosecuted  to  re- 
view a  decree  of  the  circuit  court  of  Marlon 
county  in  the  consolidated  chancery  causes 
<tf  John  T.  Hlte  v.  Mary  J.  Dmmally  et  aL 
and  the  said  J(^  T.  Hlte  v.  Alfred  H.  Donal- 


ly  et  al.,  providing  for  the  sale  of  the  real 
estate  of  the  defendants  Donnally. 

The  bill  in  the  case  of  Mary  J.  Dmmally 
et  al.  alleges  that  the  defendant  Mary  J. 
Donnally,  her  husband  uniting  therein,  m 
the  9th  day  of  Septouber,  1911,  ececuted  a 
deed  of  trust  to  W.  Scott  Meredith,  tnutee. 
granting  and  coav^lng  cortain  real  estate, 
referred  to  and  described  In  the  bill,  in  tnut 
to  secure  the  payment  of  a  cOTtaln  promis- 
sory note,  bearing  evoi  date  with  the  said 
deed  of  trust,  executed  to  tlie  said  John  T. 
Hlte  the  said  Alfred  H.  Donnally  and 
Mary  J.  Dnmally  tor  the  sum  of  $7,0(X>,  and 
due  at  five  years  from  its  dat^  with  interest 
thereon,  payable  semiannually;  that  pvlor 
to  the  execution  of  this  deed  of  trust  Ihe 
said  Mary  J,  Donnally  had  executed  a  deed 
of  trust  conveying  said  parcel  of  land  to 
Hidiael  Powell,  trustee,  to  secure  to  Joee- 
pbine  A.  Skinner  a  debt  of  $1,600^  which  debt 
is  still  a  subsisting  lien  upon  said  real  es- 
tate; that  subsequoit  to  the  «ecution  of 
the  deed  of  trust  to  secure  the  plalntUF,  to 
wit,  on  the  11th  day  of  November,  1912,  said 
Mary  J.  Domially  conveyed  said  real  estate 
to  John  G.  Prltdiard,  trustee,  to  secure  to 
Charles  B,  Donnally  a  debt  of  $650.  The 
bill  then  alleges  that  It  Is  necessary  to  have 
the  intervention  of  a  court  of  equity  In  order 
to  fairly  administer  the  tmst,  because  of  the 
prior  lien  upon  the  property  in  favw  of 
Josephine  A,  Skinner  and  the  subeequent  Uen 
thereon  In  favor  of  Charles  B.  Donnally,  and 
avers  that  the  land  will  not  bring  an  ade- 
quate price  unless  the  amounts  of  these  Uens 
are  ascertained  and  decreed  In  advance  of  a 
sale,  and  prays  that  the  cause  be  referred 
to  a  c(Huml8sloner  for  the  purpose  of  ascer- 
taining the  amounts  of  said  liens,  and  that 
whrai  such  amounts  are  ascertained  a  sale 
be  ordered  In  satisfaction  thereof.  The  de- 
murrer of  the  defendant  Hazy  J.  Donnally  to 
this  bill  was  overruled. 

The  bill  in  the  second  case,  whlcdk  is 
against  Alfred  H.  Donnally  et  al.,  avera  tliat 
the  said  Alfred  H.  Donnally,  his  wife  uniting 
therein,  on  the  9th  of  September,  1911.  con- 
veyed a  certain  parcel  of  land  owned  by  bim, 
and  which  lies  adjacent  to  the  parcel  of  land 
owned  by  his  wife,  which  was  conveyed  in 
the  deed  of  trust  referred  to  above,  to  the 
detaidant  W.  8.  Meredith,  trustee,  to  Becnie 
unto  the  plaintUf,  John  Y.  Hlte,  ttie  sum  of 
¥7,000,  which  is  the  same  (7,000  secured  by 
tbe  deed  of  trust  executed  by  Mary  J.  Don- 
nally r^erred  to  above;  that  prlw  to  the 
execution  of  this  deed  of  trust,  to  wit,  on  Hie 
8th  of  January,  1907,  tbe  said  Alfred  H. 
Dmnally  had  conveyed  this  tract  ttf  land  to 
one  William-  B.  Comwell,  tmstee,  to  Indem- 
nify and  save  harmless  certahi  parties  mm  in- 
dorsers  on  nine  certain  notes;  that  said 
notes  hare  been  fully  paid  and  discharged, 
and  that  said  lien  has  been  rdeased  by  all 
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of  the  boiefldailea  named  In  said  deed  of 
trust  ffi^CQpt  William  H.  inclu>la(m,  Jr^  irtio 
had  departed  this  life  before  the  payment  of 
said  notes ;  tlkat  tlw  aald  Alfred  H.  Donnal' 
ly  alBOk  on  the  Uth  of  Noranber,  1912,  con- 
veyed said  piece  of  real  estate  to  John  G. 
Prltchard,  trostee,  to  secure  Charles  R.  Don- 
nally  the  sum  of  $650,  which  Is  the  same  ¥650 
wcnred  by  the  deed  of  trust  necnted  by 
Mary  J.  Donnaliy  above  referred  to.  The 
bill  then  redtQS  that  certain  of  the  defend- 
ants reoorered  Judgments  against  the  said 
Alfted  B.  Donimlly,  one  of  which  is  a  lien 
upon  said  real  estate  superior  In  dignity  to 
tiie  lieu  of  the  deed  ot  trust  given  to  secure 
tlw  ^alntUf ,  and  the  remainder  thereof  in- 
ferior to  that  lien.  It  la  averred  that  be- 
cause of  these  liens  upon  the  property  a 
court  of  equity  should  ascertain  the  exact 
amounts  before  allowing  the  property  to  be 
sold,  and  for  that  purpose  the  snit  Is  brought 
The  demurrer  of  Alfred  H.  Donnaliy  to  this 
bin  was  overruled.  The  causes  were  then 
consolidated  and  referred  to  a  commissioner 
for  the  purpose  ot  ascertaining  the  amounts 
of  the  liais.  The  commissioner  made  a  re- 
port, and  upon  the  incoming  of  this  report 
a  decree  was  ratered,  directing  a  sale  of 
said  lands  In  satisfaction  of  the  liens  against 
the  same,  from  which  decree  this  appeal  is 
prosecuted. 

Tlie  ground  of  the  demurrers  Is  that  there 
is  no  Jurisdiction  in  equity  to  entertain  these 
bUls,  that  resort  to  a  court  at  equity  was 
without  any  reason,  and  that  the  plaintiff 
bad  a  full  and  ccmiplete  remedy  by  advertis- 
ing Oie  sale  of  the  property  under  the  deeds 
of  trust.  In  the  case  against  Mary  J.  Don- 
naliy it  appears  that  there  Is  a  lien  against 
her  property  prior  to  the  lien  of  the  plalntLfl, 
and  one  snbeequent  thereto,  both  secured  by 
deeds  of  trust,  the  amoonts  thereof  being  c^ 
tain  and  definite,  and  there  is  no  allegation 
in  the  blU  that  there  Is  any  oontroversy  over 
the  amount  of  either  of  these  d^ts ;  neither 
is  there  any  contention  that  there  is  any  un- 
certAlntj  or  controversy  as  to  the  amount 
of  the  debt  of  the  plaintiff.  Tte  contention 
is  made  by  the  plaintiff  that  he  has  a  right 
to  go  into  equl^,  because  the  1^1  title  to 
this  property  was  outstanding  in  Mldiael 
Powell,  trustee  In  the  deed  of  trust  to  secure 
Josephine  A.  Skinner  the  sum  of  $1,600,  and 
this  Ifl  the  only  excuse  given  for  resorting  to 
a  court  of  equity;  It  being  Insisted  thai, 
where  the  trustee  In  a  deed  of  trust  does  not 
have  full  legal  title  vested  in  him,  he  may 
resort  to  a  court  of  equity  for  the  enforce- 
ment  of  the  lien. 

In  the  suit  against  Alfred  H.  Donnaliy  It 
is  averred  that  there  la  a  deed  of  trust  sub- 
sequent to  the  deed  of  trust  given  to  secure 
the  plaintiff,  and  a  number  of  Judgments 
creating  suti^uent  liens  against  this  real 
estate,  and  it  Is  likewise  shown  that  there 
is  one  Judgment  v^on  the  real  estate  superior 


In  dignity  to  the  plaintlg*s  deed  of  trust,  and 
a  deed  of  trust  prior  to  the  plain  tUfs  deed 
of  tract,  which  It  la  alleged  has  be&i  entlrtiy 
paid  off  and  discharged,  and  it  Is  not  shown 
that  any  oontentiim  is  made  by  the  beoefl- 
ctariea  therein  that  this  la  not  the  case,  nor 
is  there  any  contention  as  to  the  amounts  or 
validity  of  the  Judgments,  or  as  to  the  order 
of  their  priorllgr.  Besort  to  a  court  of  eqnlty 
In  this  case  la  attempted  to  be  juatlfled  vpaa 
the  gronnd  that  Qte  prior  deed  of  tnut;  at 
least  aa  to  one  of  the  partlee  whom  It  ae^ 
cures,  constitntes  a  dond  upon  the  tlUe  of 
Alfred  H.  Dramally,  and  that  resort  to  a 
court  of  equity  may  be  had  to  remore  this 
cloud  in  advance  of  a  sale. 

[1, 2]  It  is  quite  weU  settled  In  this  juris- 
diction that  a  court  of  equity  will  not  en- 
tertain a  bill  for  the  purpose  of  enforcing  the 
lien  of  a  deed  of  trust  simply  because  there 
may  be  prior  or  subsequent  liens  upon  the 
propw^.  George,  Trustee,  v.  Zlnn.  S7  W. 
Ta.  IS.  49  S.  B.  110  Am.  St  Rep.  T21 ; 
Ware,  Trustee,  v.  Hewett.  63  W.  Va.  47,  6ft 
S.  E.  7S6,  and  cases  there  dted.  So  for  as 
the  snbeequent  liens  are  concerned  they  in 
no  wise  affect  the  Interest  conveyed  to  tiie 
trustee.  A  purchaser  under  the  deed  df  trust 
would  take  the  property  entirely  free  of  any 
snbsequent  incumbrance  thereon,  so  that  it 
cannot  be  said  that  the  price  which  the  prop- 
erty would  bring  at  a  sale  under  the  deed 
of  trust  would  be  in  any  wise  affected  by 
the  subsequent  Incumbrances,  whether  the 
amounts  thereof  are  certain  or  oncwtaln ; 
but  where  there  are  liens  prior  to  the  deed  of 
trust  sought  to  be  enforced,  of  course,  the 
amount  wlilch  the  property  would  bring  at 
a  sale  Is  bound  to  be  affected  by  these  Uena. 
If  thdr  amount  Is  certain  and  definite,  there 
is  no  necessity  for  resort  to  a  court  of  equity 
to  determine  that  amount  A  purchaser  in 
bidding  f&r  the  pr<%>erty  will  take  that  into 
consideration  in  making  his  Ud.  He  knows 
that  what  he  buys  at  a  trustee's  sale  Is  what 
the  trustee  has,  and  If  there  is  s  prior  deed 
of  trust  or  prior  lien,  he  buys  subject  to 
that  prior  deed  of  trust  or  that  prior  lien, 
and  pays  for  Just  what  the  trustee  conveys  to 
him.  Of  course,  if  the  amount  of  these  prior 
liens  is  in  dlq;>nte ;  if  the  debtor  dalms  that 
they  have  been  paid  off,  or  partially  paid  off ; 
and  the  creditor  claims  that  no  part  thereof 
has  been  paid,  then  it  mi^t  be  said  that 
resort  should  be  had  to  a  court  of  equity  to 
determine  this  dispute  before  a  sale  of  th» 
property,  provided  always  that  such  dispute 
is  bona  fide  and  there  is  a  basis  for  it  Like- 
wise, If  the  debt  secured  by  the  deed  of  trust 
which  it  is  desired  to  enforce  is  uncertain 
in  its  amount,  or  is  disputed,  it  should  be  de- 
termined before  the  sale  is  proceeded  with. 
In  this  case  there  is  no  uncertainly  as  to  the 
amount  of  any  of  the  Uena.  There  la  no  dis- 
pute or  controversy  as  to  the  amount  of  any 
of  them,  and  no  reason  is  petctfved  for  re- 
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sort  to  a  court  of  equity  because  of  tbe  exist-  r 
ence  of  the  prior  or  subsequent  liens.  Courts  ( 
exist  for  the  purpose  of  settling  controYer^es  i 
between  tbe  parties,  and  not  for  tbe  purpose 
of  acting  as  tbeir  business  agents,  and  unless 
tb^  Is  a  real  oontrorersy  to  be  settled,  ordi- 
narily there  la  no  jorisdlctton. 

[3]  It  Is  Insisted,  however,  that  the  legal 
title  to  the  property  of  Mrs.  Donnally  Is  out* 
standing  in  tbe  tmsteo  tn  the  prbn-  deed  of 
trust,  and  decisions  an  cdted  wblcfa  It  is  con- 
tended  Jnstlfy  Qie  resort  to  equity  when  this 
is  1b»  case.  A  review  of  those  dedslons  show 
that  tliey  contemplate  an  outstanding  ad- 
verse title,  waA  not'title  In  the  trustee  in  a 
deed  of  trust  creating  a  lien  for  a  definite 
and  fixed  sum.  In  tbe  case  of  George,  Trus- 
tee, T.  Zlnn,  snpra,  this  question  of  the  right 
of  a  trustee,  or  a  creditor  secured  by  a  deed 
of  trust,  to  resort  to  a  court  of  equity  ftv 
die  execQtloin  of  such  lien  Is  fully  dlscussedt 
and  after  the  full,  complete^  and  exliaustive 
presentation  of  the  law  upon  the  question 
contained  In  that  <q)lnion,  it  la  hardly  neces- 
sary to  do  nuffe  tlian  refer  thereto  as  the 
prlndides  tiboe  announced  are  cmtrolUng  In 
this  case.  Tb»  doud  which  It  is  claimed 
exists  upon  the  title  of  Alfred  H.  Donnelly 
because  of  the  unreleased  deed  of  trust, 
which  it  Is  alleced  has  been  paid  off.  Is  not 
such  as  justifles  resort  to  a  court  of  equity 
fcKT  tiie  mforoement  of  the  trust  deed  Ilea. 
There  Is  no  dispute  that  It  is  paid  off ;  there 
Is  no  controversy  for  the  court  to  settle. 
Donnally  himself  could  not  resort  to  a  court 
of  equl^  to  remove  this  cloud.  He  would  be 
required,  If  he  wanted  the  lien  released,  to 
make  a  motion  upon  notice,  as  required  by 
lav,  and  can  It  be  said  that  a  man's  creditors 
can  have  a  remedy  to  remove  a  doud  which 
be  himself  does  not  have? 

There  Is  no  basis  in  dther  of  these  bills 
fbr  resort  to  a  court  of  equity  for  the  en- 
forcement of  the  Hens.  Tbe  demurrers  there- 
to should  therefore  have  bem  sustained,  and 
we  wlU  reverse  the  decree  of  the  circuit 
court  entered  In  the  consolidated  causes,  sus- 
tain tbe  respective  demurrers  to  the  bills,  and 
remand  the  causes  to  the  circuit  court,  with 
leave  to  the  plainttfE  to  amrad  his  bills,  or  to 
<Hfmi—  the  same  without  prejudlcec 


<86  W.  Va.  ff») 

UAZNABD  V.  BAXLET.  (No.  S806.) 

<8npnine  Oonrt  of  Appeals  of  West  Tlrginla. 
March  2,  1020.) 

(SvnabNf  »y  the  OowiJ 
1.  Btidbncs  ^s>110— MiscoNnDcr  or  pabtt 

IKTENOED  to  FBBVKRT  FAIB  TBIAL  ADUSSI- 
BLK  TO  PBOVK  FALSITT  0'  HIS  CUOI  OB  OB- 
RBSB. 

Evidence  of  misconduct  of  a  party 'to  an  ac- 
tion, having  for  its  motive  or  purpose  prevcn- 


I  don  of  a  fair  toisl,  hf  intimidation  or  eorrup> 
tlon  of  a  wltoess  or  otherwise,  is  admiasiblc 
I  against  him,  <m  the  ground  of  its  tendency  to 
prove  tbe  falsity  or  fraudulent  natnre  of  Ub 

claim  or  defense. 

2.  Evidence  (^110,  219(2)— WrrnESses  <S=> 

340— PaMT'S  LITTEB  OrFESINO  HONEY  n>B 
DECLINING  TO  TESTIFT  WAS  AOKISSIBLE  Itt 
BVIDENOB  AGAINST  WEITXB. 

A  letter  written  to  a  vrttoess,  by  a  party 

to  an  action,  imploring  him  not  to  testi^  to 
the  case,  denying  bis  knowledge  of  any  material 
fact,  offering  to  pay  tiim  money.  If  needed,  aft- 
er a  trial  unattended  by  him,  and  admonishing 
him  of  danger  of  arrest  on  a  criminal  charge.  If 
he  should  come  into  the  state,  la  admissible 
evidence  against  the  writer. 
8.  BvinsKOB  ^9878(1,  4)  -~  CiROciorAiiTUi. 

BVIDBMGK  AinaSBISKB  VO  FBOVB  OBITOIBB- 
MBBB  or  XXriKB,  AtTBOOaS  OBIUKABCT 
FBOVBP  BT  BANDWBXTinO. 

Though  genuineness  of  a  letter,  a  fact  es- 
sential to  its  admission  In  evidence,  is  ordi- 
narily proved  by  testimony  to  the  handwriting 
of  Its  author,  circumstantial  evidence  Is  ad- 
missible for  the  purpose. 

4.  ETXDBirOB  •a»878(l>-<!lB0inSRARCB8  Bur- 
nonCETT  TO  XBTABUBK  AUTaXHTICrrX  OB  OBI- 
Onf  or  TrFEWBTTTKH  UTTEB,  8CORBD  OH 
TTPBWBITEB,  STATED. 

The  authenticity  or  orlgjn  of  a  typewritten 
letter,  signed  in  typewriting,  may  be  estab- 
lished or  shown  by  the  diaracter  of  the  paper 
and  envelope  used,  the  place  and  drcumstanccs 
of  Its  mailing,  the  postmarks,  the  direction  for 
its  ntom  in  case  oC  nonddivery,  and  manifest 
probabllii?  that  the  subjecfrmattor  td  itm  con- 
tents was  Imown  only  to  the  apparent  writer 
and  the  person  to  whom  It  was  written  and 
mailed. 

Error  to  Circuit  Goort,  Mingo  County. 

Action  by  K.  A.  Maynard  against  BL  Ii. 
Bailey.  Judgment  ftnr  platotUt.  and  defend- 
ant brings  error.  Bevosed,  verdict  set  aMde^ 
and  cause  remanded  tor  a  new  trial. 

S.  ix  Stokes,  of  'Wfiliamson,  for  plalntUE 
in  error. 

Whltt  It  ShBimoa,  WlUlamson.  for  de- 
fendant In  emw. 

POFFENBABGBB,  J.  Platntlfl  sold  and 
delivered  to  the  defendant  a  concrete  inlx«. 
Upon  failure  of  the  defendant  to  pay  It, 
this  suit  was  instltoted  to  recover  the  por- 
chase  pricb  The  latter  insists  that  the  mix- 
er was  sold  to  him,  under  a  guaranty  tliat  It 
would  mix  60  cubic  yards  of  concrete  per 
day ;  that,  after  a  thorough  and  fair  trial.  It 
was  found  that  It  would  not  mix  nearly  tliat 
quantity;  that  he  thereopcm  notified  the 
plaintiff  he  would  not  accept  it,  and  advised 
him  tliat  he  would  make  such  disposition  of 
It  as  plaintiff  desired.  l>ecliDlng  to  have 
anything  to  do  with  it;  the  plalntUf  bmaght 
this  suit  to  leoorer  the  purchase  money.  Tbf 
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Ml9  Issue  In  fhe  case  Is  vbefher  there  was 
sudi  a  gaaraiity. 

PlalntUE's  theory  Is  tbat  the  defendant  de- 
idred  to  purchase  the  machine,  wblcli  was  a 
secondhand  one;  that  he  veat  with  him  to 
Its  location ;  that  aftM-  having  examined  It, 
they  agreed  npm  the  price ;  and  that  he  then 
shipped  It  to  the  detoidant.  In  acoordaince 
with  their  agreonent  On  the  other  hand, 
the  defendant  says  that,  at  the  time  of  the 
parchow,  he  asted  the  plaintiff  about  the 
capacity  of  the  madiine,  explaining  to  him 
that  he  wanted  one  that  would  mix  a  con- 
siderable amoont  (tf  concrete,  as  be  had  a 
large  Job  on  whidi  he  Intended  to  use  It; 
that  the  plaintiff  Informed  him  It  was  a  ma- 
diine of  60  cubic  yards'  capacity  per  day; 
that  he  thareuptm  advised  the  plaintiff  tha^ 
If  be  would  guarantee  it  to  mix  that  much 
concrete  per  day,  he  would  take  it ;  and  that 
the  plaintiff  did  bo  guarantee  it  and  ship  it 
A  witness  by  the  name  of  Blackburn  was 
introduced,  who  teetifled  that  he  was*  present 
during  at  least  a  part  of  the  negotiations  be- 
tween the  parties,  and  In  his  testlmcffiy  he 
fnUy  corroborated  the  defendant  With  his 
eTldmce  there  was  offered  a  letter,  purport- 
ing to  hsTe  been  writtoi  by  the  plaintiff  to 
the  witness,  while  the  litigation  was  pend- 
ing, whidi  the  court  refused  to  adml^  and 
this  action  of  the  court  Is  the  basis  (tf  the 
only  assignment  of  error. 

This  witness  swore  the  letter  was  receired 
by  lilm  In  the  ordinary  course  of  mail,  a  few 
days  after  ite  date,  in  an  enrelope  addressed 
to  blm  at  hia  post  office  and  postmarked  at 
Wllliameon,  W.  Ta.,  the  post  office  of  the 
plaintiff,  with  a  notetloa  In  the  upper  left- 
hand  corner,  directing  its  return  after  five 
days  to  the  plaintiff  contractor  and  builder, 
at  Williamson,  W.  Va.  The  letter  Its^  was 
written  upon  a  letter  head  purporting  to  be 
that  of  the  plaintiff,  bearing  bis  post  office 
box  number,  and  designating  the  business  in 
whl<^  he  was  engaged.    The  entire  letter, 
including  the  signature,  was  written  with  a 
typewriter.  It  exhorted  the  witness  to  lead 
a  better  life,  and  advised  him  that  the  writ- 
er was  not  at  all  mad  at  him,  but  had 
forgiven  him  for  all  past  offenses.   It  also 
reminded  him  that  be  had  promised  the 
writer  not  to  appear  against  him  as  a  wit- 
ness In  this  case,  and  informed  him  that,  as 
be  lived  out  of  the  state,  he  could  not  be 
compelled  to  testify.  It  told  blm  that  Bailey, 
tte  defCTdant  had  caused  hla  discharge,  and 
expressed  willingness  to  pay  the  witness  $10, 
after  ^e  trial,  if  he  did  not  appear  In  the 
case  SLnd  needed  the  money;  but  he  was  ad- 
Tlsed  to  tell  the  truth  if  he  should  api>ear. 
It  farther  reminded  him  that  he  knew  noth- 
ing abont  the  case,  he  not  having  heard  the 
contract  betweei  the  parties,  and,  In  the 
eonclodlng  paragn^h,  it  suggested  the  wlt> 
neBS*  conUnued  absen<»  from  the  stete,  on 
account  of  a  r^ted  IndldJnent  against  him 
U)2SJB.-81 
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In  the  federal  court  at  Huntington.  While 
it  does  not  hi  words  aay  the  witness  would 
be  advrase  to  the  plaintiff,  In  case  he  altoald 
testify,  its  plain  purpose  waa  to  invent  hla 
attendance. 

Hie  attempt  to  justify  the  action  of  the 
court  In  its  reJectlMi  of  the  letter  is  based 
upon  two  grounds:  a>  I<a(^  of  any  state- 
ment or  admlasUm  therebi,  material  to  the 
issue  inv(Aved,  if  it  was  written  by  the  plain- 
tiff; and  (2)  InsnffldMicy  of  the  evidence  of 
its  genuineness  to  Justify  Its  admission. 

[1. 2]  If  Oiis  document  Is  a  product  of  Ibe 
plaintiff.  Its  materially  and  relevancy  are 
obvious.  It  Is  for  ttie  Jury  to  detomine 
whether  It  was  writtm  and  maUed  for  im- 
munity from  damaging  testlnumy,  qtirltnal 
and  dvle  ediflcatlm  and  betterment  of  the 
witness,  or  protection  of  the  administration 
of  Justice  from  Impurity  and  coatamlnatloa. 
If  the  Jury  should  find  the  motive  was  sudi 
Inomunlty,  the  plaintiff's  conduct  was  a  cir- 
cumstance In  the  nature  df  an  admisidcm,  be- 
cause It  was  an  effort  to  prevNit  a  f^  trial 
of  a  Tital  issue,  by  impn^er,  reprehensible, 
and  perhaps  criminal  means.  It  Imports 
knowledge  cm  his  part  of  dlsinterrated  evi- 
dence condemnatory  of  his  own  testimony 
and  corroborative  of  that  of  bis  adversary. 
If  written  by  him,  the  letter  refiecte  up<Hi 
his  credibility,  and  might  have  resolved  the 
sharp  conflict  In  the  evidence  against  him. 
Subornation  of  a  witness  by  a  party  to  a 
suit  or  bis  attempt  to  do  so,  Is  evidence  of 
an  adml8sl(Hi  of  the  falsity  or  fraudulent  na- 
ture of  his  claim.  Egan  v.  Bowker,  S  Allen 
(Mass.)  440;  HcHngh  v.  McHugb,  186  Pa. 
107.  40  AU.  410,  41  L.  B.  A.  805,  6Q  Am.  St 
Rep.  840 ;  TJ.  S.  Brewing  Co.  v.  Buddy,  803 
ni.  306,  67  N.  B.  799.  Fabrication  or  sap* 
presslon  of  evidence,  by  a  party  to  an  action, 
is  admissible  In  evidence  against  blm,  on  the 
same  principle.  State  v.  Hogan,  67  Oonn. 
C81,  35  Aa  608;  People  t.  Hone,  108  Cal. 
597,  41  Pac.  697.  For  both  propositions,  see 
Jones,  Ev.  1  287,  dtlng  many  cases  illtiatra^ 
ing  the  principle. 

[S,  4]  Of  course,  authentication  of  a  lettra 
is  always  a  prereQuisite  to  Ite  admission 
over  a  sufficient  objection,  but  ite  gmnlne* 
ness  may  be  tdiown  In  more  than  one  way. 
Ordinarily,  it  Is  done  by  proof  of  the  hand- 
writing, but,  when  neither  the  letter  nor  the 
signature  Is  in  the  handwriting  of  the  author, 
it  may  be  shown  In  other  ways.  If  this 
were  not  true,  there  might  be  a  failure  of 
Justice  in  every  instance  In  which  a  control- 
ling document  has  not  been  written  or  signed 
by  the  autbor  thereof  in  his  own  handwrlt* 
Ing,  and  In  every  Instance  In  whldi  It  la  Im- 
possible to  produce  a  witness  to  the  hand- 
writing. Men  might  escape  thMr  obligations 
by  merQ  disguises  <tf  their  handwriting.  IJke 
any  other  material  fact  the  autheotlclty  0t 
gennlnmess  of  a  letter  may  be  established  bs 
droorastenfial  evidence.  If  Ita  tenw,  snb- 
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Ject-matter,  and  the  parties  between  whom  It 
purports  to  bare  passed  make  it  fairly  at 
into  an  admitted  or  proved  course  of  corre- 
spondence and  ctmstltute  an  evident  connect- 
ing Unk  or  part  thereof,  these  circumstances 
.Justify  its  admlBslon.  Lorerin  &  Browne  Co. 
V.  Bumgamer,  59  W.  Va.  46,  02  S.  E.  1000; 
Capital  City  Supply  Co.  v.  Beury,  69  W.  Va. 
612,  72  S.  E.  657;  Fayette  Liquor  Co.  v. 
Jones,  75  W.  Va.  119,  83  S.  E.  726 ;  Ramsey 
T.  Reid,  83  W.  Va.  197.  98  S.  E.  166 ;  Jones, 
Et.  I  583. 

If  the  signature  of  a  letter  is  typewritten 
or  stamped,  the  evidence  afforded  by  its 
contents  justlQes  its  admission.  WIgmore, 
Ev.  §  2149.  A  letter,  written  for  an  llUterate 
person  by  another,  is  admissible,  if  It  ap- 
pears, from  Its  contents,  to  have  been  writ- 
ten hy  one  having  knowledge  reasonably  at- 
tributable only  to  the  parties  between  whom 
it  passed,  or  at  his  dictation.  Singleton  v. 
Bremar,  1  Harp.  (S.  C.)  201 ;  10  B.  C.  L.  Tit. 
Et.  S  363.  Proof  of  the  habit  or  custom  of 
one  from  whom  a  letter,  hearing  a  rubber 
stamp  signature,  purports  to  have  come,  to 
dictate  his  correspoudence  to  an  amanuensis, 
and  have  her  affix  his  name  to  his  letters  by 
means  of  such  a  stamp,  Justifies  Its  admission. 
Deep  River  National  Bank's  Appeal,  73 
Conn.  S41,  47  Atl.  675.  A  letter  written  upon 
a  letter  head  of  the  party  from  wh(xn  It  pur- 
ports to  have  emanated,  and  hearing  the 
same  signature  as  that  found  upon  other  let- 
ters received  from  him,  is  sufficleDtly  authen- 
ticated to  go  to  the  jury ;  the  circumstances 
affording  prima  fade  evidence  of  Its  genuine- 
ness. Int^natlonal  Harvester  Co.  v.  Camp- 
bell, 43  Tex.  ClT.  App.  421,  96  S.  W.  93. 

The  character  of  the  letter  in  question,  as 
shown  in  the  statement  of  the  case,  leaves 
no  doubt  of  the  snfllclency  of  the  paper  on 
which  it  was  written.  Its  direction,  the  plac- 
es of  its  deposit  in  the  mall  and  receipt 
therefrom,  its  purported  authorstUp,  and  its 
contents,  to  carry  the  questions  of  its  emana- 
tion and  actual  anthordiip  to  the  Jury  for 
determination. 

For  the  error  In  Its  rejection,  the  Judg- 
ment will  be  reversed,  the  verdict  set  aside* 
and  the  case  remanded  for  a  new  tilaL 
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SNIDER  T.  ROBINSON  et  aL    (No.  3964.) 

(Supreme  Oonrt  of  Appeals  of  V^est  Virginia. 
March  2,  1920.) 

(BwOahvu  »r  ike  Oowri.) 
1.  Wnxs  ^»ffl4<6>— BiEi.  bt  tebtahentabt 

BBNEFICIAKT  VOB  OBKATXB  AIXOWAlfOB  OUT 
or  COEPUS  OONaTBUBD  TO  BTATB  A  OAUSB  OF 

ACTION. 

A  bill  lor  a  testamentary  beneficiary  of  a 
trust  for  her  mintenanoe  and  support  for  ha 
1if»  oat  of  rents  t>f  real  estate  and  interest  on 


invested  funds,  with  a  provision  for  resort  to 
the  corpus  of  the  real  estate  and  funds  for  snch 
mainteDance  and  supi^rt,  in  case  of  insuffi- 
ciency of  the  rents  and  Interest  to  provide  for 
them,  showing  very  small  annual  rectfpts  txom 
the  executor,  alleging  utter  insuflkientgr  tbet^ 
of  and  praying  fw  a  decree  for  larger  allow- 
ances, states  a  good  cause  of  action. 

2.  TBTjaxs  ^3371(5)— On  Btu.  fob  haihte- 

NAHCB  BT  TESTAHBrTTAST  BENBFICIAB7  HBUft 
THAT  AHBWBBS  UOBT  BB  FILBD  AT  AITT  TIHB 
BEBOBB  BHTST  OB  VXHAL  DBOBB. 

To  sudi  a  bin  filed  against  the  exeenttv  and 
remaindermen  and  residuary  legatees,  answers 
may  be  Gled  at  any  time  before  entry  of  a  final 
decree,  even  though  there  has  been  a  failure  to 
answer  within  the  time  allowed  for  answers 
by  the  court,  after  the  court  has  overruled  a 
demurrer,  and,  on  a  demand  for  a  decree,  re- 
sisted by  the  defendants,  has  refused  to  al- 
low the  decree  and  enlarged  tin  time  fkir  an- 
swers. 

3.  Tbusts  €=>375(1)— EJictbt  or  raoviflioNAL 

DECBEB  rOB  FLAINTXTT  IN  BOX  TOB  KAHTTB- 
NANCE  AS  A  TESTAlCBIfTABT  BXHSnOUBZ 
HELD  BBTOHO  CODBT'S  POWEB. 

After  issues  have  been  mads  on  aach  a  Idll 
by  the  filing  tA  an  answw  thweto^  the  court 
cannot  enter  a  provialiHial  or  tonporaiy  deem 
for  iiayment  of  money  to  the  plidntifE  out  of 
the  corpus  of  the  fund,  in  the  absence  of  proof 
of  the  allegationB  of  the  bill,  on  the  theory  of 
apparent  ultimate  right  to  relief  and  power, 
to  take  such  allowance  into  consideration  in  the 
entry  of  a  final  decree  in  favor  <A  tike  plaintilf, 
by  way  of  adjustment 

4.  EQurrr  ^»267  —  Etidentiai.  uatteb  nr 

AITSWEB  ICAT  BB  BLIHZNATBD  Oft  SXCBFTIOX. 

A  court  may  property  eliminate  from  an 
answer  mer^  evidential  matter  on  exeepti<au 

thereto.  ' 

Appeal  from  Circuit  Conrt,  Hailim  County^ 

Suit  by  Martha  Ellep  Snider  against 
Charles  W.  Robinson  and  others.  From  de- 
crees In  favor  of  plaintiff,  defendants  n|H 
peal.  Reversed  In  part,  and  aflElrmed  In  part, 
and  cause  remanded. 

Ira  H  Robinson,  of  Gharieabm,  and  Hftrry 
Shaw,  of  Fairmont,  for  appellants. 

Walter  R.  Haggerty  and  Charles  Pow^ 
both  of  Fairmont,  for  appellee. 

POFFENBARGER,  J.  The  principal  mb- 
Ject  of  this  complaint  is  a  provisional  or  tem- 
porary decree  for  payment  of  money  by  an 
executor  out  of  the  estate  in  his  hands  for 
support  of  the  widow  of  the  testator,  upon 
allegations  of  her  ri^t  thereto  under  proTl- 
sions  of  the  will.  Another  is  the  eliiuiim- 
tlon  of  certain  portions  of  the  answer  tx>  Iter 
Mil  upon  exceptions  thereto. 

The  provisional  decree  was  entered  In  ad- 
vance of  maturity  of  the  cause  for  sabmls- 
Blon  upon  issu^  made  and  proof  taken,  and 
is  based  In  part  upon  notice  of  a  modon  for 
award  thereof  supported  hy  affidavits. 
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Bj  the  will  the  widow  took  a  life  estate  In 
tbe  h<Muestead,  a  house  and  lot  In  the  city  of 
FalrmcHit,  and  In  the  household  goods  and 
effects.  At  her  death  Oils  XKoperty  goes  to 
the  granddaughter  €t  the  testator,  daughter 
of  the  execator.  By  the  fourth  dause  of  .the 
will  the  executor  was  required  to  rent  an- 
other i»rcel  of  real  estate  of  whldi  the  testa- 
tor died  seized,  a  house  and  lot;  and  pay 
the  Income  therefrom  to  the  widow  for  and 
during  her  life,  and  vested  with  discretionary 
power  to  sell  it  and  Invest  the  proceeds  and 
pay  the  Income  therefrom  to  the  widow  In 
like  manner.  She  was  also  given  by  the  fifth 
dlause  the  Interest  for  life  In  the  residue  of 
the  personal  estate,  valued  by  esttmatlfm  at 
about  $8,000,  and  having  an  actual  value  of 
only  about  |1,000.  It  was  further  provided 
that,  in  case  the  Income  from  the  rmts  and 
interest  cont^plated  tqr  the  fourth  and  fifth 
clauses  dionld  be  Insuffldoit  for  her  com- 
plete comfort,  the  executor  should  i»e  "audi 
part  of  the  principal  of  the  above  fund  as 
may  be  necessary  to  her  complete  comfort 
and  BUiqport''  The  residue  of  the  funds  mea- 
tlooed  in  the  fonrfh  and  fifth  clauses  after 
the  death  of  the  widow  goes  to  Ohas.  W.  Bob- 
Inson.  the  executor,  his  wife  and  daughter,  In 
equal  shares. 

Tba  real  estate  maitloned  in  the  fonrfli 
paragraph  has  not  been  sold.  The  hotise  has 
four  rooms  and  a  basemoit  and  rents  for 
only  $12^  per  montib.   The  executor  owed 
the  estate  $1,000,  ct  which  he  has  paid 
$300,  and  the  residue  he  has  lat^' Invested 
in  government  bonds.  Out  of  the  rents  and 
interest  the  executor  has  paid  the  taxes  on 
the  rented  property  and  the  cost'  of  some 
Blight  and  apparoitly  necessary  repairs.  Ac- 
cording to  the  all^atlons  of  her  bill  and 
copies  of  the  executor's  settlements  exhibited 
therewith,  she  has  received  only  a  small 
amonnt  of  money  annually,  and  out  of  that 
has  paid  the  taxes  on  the  homestead.  She 
allies  that  what  she  has  received  has  been 
wholly  Insufficient   for  her  support,  and 
claims  she  is  entitled  to  have  at  least  $000 
per  yfear  out  of  the  estate.    Her  husband 
died  In  1910,  and  this  suit  was  Instituted 
about  eight  years  after  the  probate  of  his 
will.    The  date  of  her  first  complaint  of  the 
amonnt  she  received  from  year  to  year  does 
not  appear  In  the  bill  nor  elsewhere  In  the 
record-    Her  bill  chaises  the  executor  with 
n^lcct  to  obtain  as  much  roit  from  the  real 
estate  as  It  should  yield  and  wrongful  ex- 
penditure of  rents  in  the  improvement  of  the 
property,  with  a  motive  of  benefit  to  himself, 
his  wife  and  daughter. 

Demurrers  to  the  bill,  Interposed  at  the 
May  term,  1919,  were  overroled,  and  30  days 
allowed  for  the  filing  of  answers.  No  answer 
having  been  filed  at  the  expiration  of  that 
period,  there  was  a  motion  for  a  decree  upon 
the  bill  as  taken  for  confessed,  which  motion 
was  resisted,  and  ths  court;  over  obJectl<m, , 
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enlarged  the  time  for  answers  by  a  few  days. 
On  the  same  day  a  motion  for  a  decree 
awarding  a  temporary  allowance  was  docket- 
ed. On  the  last  day  of  the  extended  period 
allowed  for  answers  the  defendants  filed 
their  Joint  and  separate  answer.  On  the  next 
day  the  plalntUt  filed  «zoeptlona  to  certain 
parts  of  the  aoxwer,  and  the  motion  of  the 
plaintiff  as  well  as  disposition  of  the  excep- 
tions were  continued.  A  month  later  all  ot 
the  exceptions  save  one  were  sustained*  and 
the  d^endants  granted  leave  to  answer  over. 
Soon  thereafter  the  provisional  decree  or  or- 
der was  entered. 

[1, 1]  No  good  ground  of  demurro'  to  tba 
bill  Is  povelved.  It  aU^ces  a  state  oi  fhcts 
whidi.  If  sostained,  etmstltutes  a  cause  of 
action.  A  court  of  equity  has  undoubted  Ju- 
risdiction to  enforce  a  trust 

The  retained  portions  of  the  answer  deny 
the  construction  placed  upco  the  will  by  the 
plaintiff's  bOl;  £allure  on  the  part  at  the 
eotecutor  to  carry  into  effect  its  true  intent, 
meuilng.  and  provlricms;  his  n^lect,  failure, 
or  refusal  to  pay  out  of  the  estate  sums  suffi- 
cient for  the  comfort  and  support  of  the 
plaintiff,  within  the  meaning  and  Intent  of 
the  win;  rental  of  the  real  estate  fbr  an 
Inadequate  sum;  the  makii^  <tf  unusual  or 
extensive  repairs  or  Improv^ents  of  the 
property;  the  correctness  and  accuracy  of 
the  statemente  of  fiie  Mil  as  to  reoelpte  and 
dlsbursemoits  respecting  the  propnty ;  mls- 
managemoit  of  the  properties  mentioned  in 
the  fourth  and  fifth  par^n^phs  of  the  will; 
Insufficiency  of  the  Income  for  complete  com- 
fort of  the  plaintiff ;  neceoHty  of  payment  of 
$600  per  year  for  her  comfort  and  suppwt; 
duty  of  the  »ecator  to  pay  the  taxes  on  the 
homestead;  unftiittifuln»s  In  the  administra- 
tion of  the  estate;  administration  thereof 
for  the  braieflt  of  the  remaindermen  and  re- 
siduary legatees;  and  Indifference  to  plaln- 
tlfTs  complalnte  and  unwillingness  to  bear 
them.  It  avers  production  of  all  the  Income 
of  which  the  property  Is  capable ;  possession 
under  the  will  of  a  well -furnished  home  by 
the  plaintiff;  activity  and  ability  on  the 
part  of  the  plaintiff  and  lack  of  any  mlsfor* 
tune  or  other  circumstance  necessitating  her 
use  of  $600  per  year  from  the  estat& 

Although  the  amounts  of  the  annual  pay- 
ments are  quite  small  and  apparently  insnffl- 
dent  for  ctHufortable  support,  the  answer 
raises  Issues  respecting  Its  sufficiency,  de- 
pendent partly  upon  the  construction  of  the 
wlU  and  partly  upon  questions  of  fact, 
none  of  which  the  trial  court  has  passed  up- 
on finally  and  definitely.  The  provisional  de- 
cree assumes  that  In  any  event  the  plaintiff 
Is  entitled  to  $70  per  month,  p^dfaig  the  liti- 
gation, for  It  required  payment  of  that 
amount  for  a  period  of  five  months,  ending 
December  81,  1919.  It  adopts  and  proceeds 
upon  the  theory  of  decrees  for  maintenance 
and  suit  money  In  divorce  suits,  but  in  that 
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class  of  cases  a  statute  epeciflcally  authoriz- 
es such  orders.  Code,  c.  64,  fi  9  and  11.  Tbo 
law  unconditionally  gives  the  right  and  im- 
poses the  burden.  Here  the  right  la  given  by 
the  will.  The  plaintiff  has  the  use  of  the 
homestead  and  fnmltare  and  Is  receiving 
the  rents  frad  interest  provided  for  her,  less 
such  charges  and  deductions  as  the  defend- 
ants claim  are  legal  and  Just  She  desires  a 
larger  provision  out  of  the  corpus  of  the 
fund,  which  the  will  allows  condltionaUy. 
Her  Ull  asserts  the  existence  of  the  contin- 
gency upon  which  such  enlargement  is  au- 
thorized, and  the  answer  denies  It.  If  it  be 
conceded,  for  the  purposes  of  argument,  that 
the  plaintiff  has  an  apparently  irresistible 
.  claim,  her  right  to  informal  relief  in  antici- 
pation ot  a  final  decree  upon  a  cause  of  ac- 
tion matured  and  established  does  not  necea- 
sarlly  follow.  There  are  many  such  cases, 
bat  there  is  no  precedent  for  a  piecemeal 
decree  predicated  upon  anticipation  of  estab- 
-  Uahmeot  of  right  to  a  final  decree  in  which 
the  proTlalonal  allowance  may  be  taken  into 
consideration  by  way  of  adjustment  To 
permit  it  would  greatly  embarrass  the  admin- 
tetratlon  of  Justice  In  both  the  trial  and  ap- 
.pdlate  courts.  If  such  relief  can  be  granted 
In  one  instance,  there  is  no  reason  why  it 
coold  not  be  granted  repeatedly  In  the  same 
case,  and  appeals,  with  their  attendant  con- 
sumption of  time  and  labor,  expense,  and 
worry,  multiplied  indefinitely.  Besides,  there 
Is  no  occasion  for  It.  If  in  this  cause  the 
suit  had  been  diligently  and  vigorously  prose- 
cuted. It  would  have  been  ready  for  a  final 
decree,  no  doubt,  at  the  date  of  the  award  of 
provisional  relief.  PlalntifTs  own  d^sltton 
!tt  support  of  her  bill  could  have  been  taken 
in  a  day  or  two,  upon  proper  notice,  at  any 
time  after  the  filing  of  her  bill  About  six 
months  elapsed  between  the  filing  thereof 
and  the  date  of  the  motion,  In  which  period 
she  took  no  proof.  Plainly  the  alleged  delay 
of  Justice,  in  avoidance  of  which  this  anoma- 
lous procedure  was  resorted  to,  Is  not  one  of 
the  law's  delays.  Parties  deviating  from  the 
plain,  speedy,  and  adequate  course  of  proce- 
dure afforded  by  the  law  and  endeavoilng  to 
adopt  and  pursue  others  are  in  no  situation 
to  complain  of  the  law. 

In  England  they  have  an  informal  proce- 
dnre  started  by  what  is  termed  an  "originat- 
ing summons."  Dan.  Gb.  Pr.  p.  864.  But 
under  It  no  eadh  question  as  this  is  cognisa- 
ble. This  is  a  controversy  with  the  remain^ 
dennen  and  residuary  legatees,  as  well  as 
with  the  executor.  The  plalntiflf  asserts  her 
right  to  go  into  the  corpus  of  the  fund  and 
property  for  h«r  sniiport,  upon  the  theory  of 
InadeQnacT  of  the  Inorane,  which  she  may  do, 
it  the  income  Is  Inadequate.  Her  right  to  do 
so  Is  denied  upon  the  theory  of  adequacy  of 
the  lnoom&  That  makes  an  issue  that  caor 


not  be  disposed  of  summarily,  like  an  allow- 
ance to  an  Infant  or  cestui  que  trust  out  ot 
his  own  funds.  Boyle  v.  Hayes,  43  Oh.  Div. 
18;  Conway  v.  Fenton.  40  Gh.  Dlv.  612;  Da- 
vies  V.  Davies,  38  Oh.  Div.  210. 

[3]  The  cross-assignment  of  error  based 
upon  denial  of  a  decree  on  the  bill,  for  fail- 
ure to  answer  within  the  time  allowed,  is 
not  well  taken.  Whether  the  extension  of 
time  allowed  by  the  court  was  proper  or  not, 
the  answer  came  In  before  final  decree,  rais- 
ing Issues  of  fact  determinable  In  part  by 
matters  of  fact  depending  xipoa  evidence,  and 
none  had  been  taken.  In  Waggy  v.  Waggy, 
77  W.  Ya.  144,  87  S.  B.  178,  the  plaintiff  had 
taken  and  filed  his  depositions  sustaining 
the  all^ations  of  his  blll,>  and  the  cause 
could  not  be  continued  for  the  taking  of  prooC 
by  the  defendants.  Bight  to  answer  at  any 
time  before  final  decree  is  given  by  the  stat- 
ute, and  a  defendant  In  default  as  to  his  an- 
swer may  file  it  within  such  time.  Waggy  v. 
Waggy.  Had  the  motion  for  enlargement  of 
time  been  denied,  a  sufficient  answek-  to  pre- 
vent a  decree  might  have  been  filed  immedi- 
ately. Hoice  it  cannot  be  safely  said  the  mo> 
tlon  for  a  decree  put  an  end  to  the  right  to 
answer.  To  cut  off  that  right,  the  decree 
must  have  been  actually  entered.  Ash  v. 
Lynch,  72  W.  Va.  238,  78  S,  E.  365. 

[4]  All  material  matters  struck  out  ot  tbB 
answer,  upon  the  exertions  theret<^  wen 
merely  evidential;  wherefore  they  were  un- 
necessarily inserted  and  could'  be  properly 
eliminated.    Plaintiff's  ownership  of  an  In- 
dependent and  s^arate  estate  of  her  own  is 
no  defense.  The  will  gives  her  right  of  main- 
tenance from  the  property  and  funds  desig- 
nated in  the  fourth  and  fifth  paragraphs 
thereof  unconditionally,  and  without  refer- 
ence to  her  ability  to  obtain  it  from  any  oVbep 
source.  In  eafSi  case  her  iwssesslon  of  other 
means  of  support  constitutes  no  defense.  In 
re  Knapp's  Estate.  22  App.  Div.  328,  47  N. 
T.  Supp.  071;  In  re  Weaver.  21  Ch.  IMt. 
616;  Story  Bq.  Jur.  a4th  Ed.)  1 1773;  Lewln, 
TmstSi  pp.  614,  967.   It  may  be  a  dream* 
stance  having  some  tendency  to  show  wbat 
was  meant  and  Intended  by  the  provisifma  of 
the  will  involved  here.  If  so,  it  may  «Hne  In 
by  way  of  evidenoE^  but  the  court  did  not 
err  in  the  ^imlnatlon  thereof  from  tlie  an- 
swer. The  dause  eharglog  Instigaticai  of  the 
demand  set  up  in  die  bUI  by  strangers  la 
wholly  immaterial  for  any  purpose  and  wu 
properly  struck  out. 

For  the  reasons  stated,  the  decree  of  Au- 
gust 6,  1910.  entered  In  tbia  cause,  will  be 
reversed,  and  tbe  decrees  therein  of  ICaiy  12 
and  July  28, 101^  and  so  much  of  the  decree 
therein  of  June  25,  1910,  as  orermled.  tbe 
plaintifTs  motion  for  a  decree,  will  be  af- 
firmed. OoBts  In  this  court  wUl  be  decreed 
to  the  awellants,  and  the  Cause  remanded. 
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WATSOJ^-LOT   COAL  CO.   t.  MONROB 
COAL  MINING  CO.    (No.  3876.) 

(Supreme  Conrt  of  Appeals  of  West  VlrglnljL 
Manih  2,  1920.) 

(B^ttahm  by  M«  Court  J 

1.  Dbds  «s»94— EmoT  ab  Hnonre  mox 
Aauxujras  seatbd. 

In  BO  tax  as  a.  deed  Taries  from  a  prior  ex- 
eeutoT7  contract  porsoant  to  which  it  is  execut- 
ed. RDch  departure  is  presnmed  to  represent  a 
dutnfe  mntaally  agreed  upon  by  the  parties 
before  its  ezecatlon.  In  sndb  form  It  represents 
the  final  ac(  of  the  parties,  and  mergee  in  it 
all  antecedent  agreements,  negotiations,  and 
convecBations,  end  is  conclusive  in  the  absence 
of  a  showing  tb.at  the  variance  Is  doe  to  fraud 
or  tnutual  mistake. 

2.  Refosmatios  or  instbuuents  ^=>45(4)— 
Paoor  TO  coaaEOT  tabiancb  fbou  exeooto- 

BT  COKTBAOT  VtTST  BE  OLKAB  AVD  OOKTINO- 

ino. 

To  warrant  reformation  of  snch  a  deed  to 
conform  with  an  executory  contract,  evidence 
that  the  variance  was  due  to  fraud  or  mutual 
mistake  must  be  clear  and  convindug. 

8.  COBPOBATIONS  <8=>50ft— RiGHT  TO  SUE  Ilf 
OOBFOSAIS  NAME  ATTEB  CONTBTAncE  OS  EN- 
TIRK  PBOPKSTT  STAICD. 
Where  a  corporation  by  deed  conveys  to  an- 
other all  of  its  property,  real  and  personal, 
together  with  all  of  its  capital  stock,  bot  re- 
•eires  the  privilege  of  using  its  corporate  name 
for  the  purpose  of  bringing  any  sait  necessary 
or  projier  to  enforce  rights  reserved  by  the  deed, 
It  may  properly  institute  such  a  suit  in  its  cor- 
porate name  without  joining  ,a8  parties  the 
stockholders  of  record  at  the  date  of  the  deed, 
or  indicating  that  it  is  a  suit  for  their  nae. 
The  retention  of  the  corporate  name  for  such 
purpose  is  In  substantial  conformity  with  the 
provisions  of  section  69,  c.  63,  Code  (see.  2891). 

4.  INTEBE8T^=»88(2)— INTEBEST  IN  JUDOMBNT 
on  NOTB  TO  Vm  AXXOWBD  AB  FIXED  BT  OOR- 
TBACT. 

Where  a  note  by  its  terms  bears  Interest  at 
a  rate  less  than  6  per  cent,  per  annum,  a  decree 
for  payment  of  the  aggregate  sum  due  thereon. 
Including  principal  and  interest  at  the  specified 
rate  to  the  date  of  the  decree,  should  provide 
for  payment  of  interest  at  the  same  rate  upon 
the  sura  BO  ascertained  from  the  date  of  the  de- 
cree till  paid ;  and  a  decree  which  uses  the  In- 
definite  phrase,  "with  interest  theretm,**  not  In- 
dicating the  rate,  win  be  modified  so  as  to  speci- 
fy the  rate  fixed  by  the  contract. 

5.  OOSTS  «=a23(^AWABD  TO  BE  UA13Jt  TO  FAB- 
TT  SaBBTAKTXAIXT  PBBVAHJRQ. 

Costs  are  awarded  to  the  party  who  substan- 
tially prevails  in  this  court. 

Appeal  from  Circuit  Court,  Mineral 
County, 

Suit  by  Wstson-Loy  Coal  G(xapan7  against 
IConroe  Ooel  Mining  Onapany.  Decree  for 
plalntifl^  and  d^endant  aiveala.  Modified 
and  affirmed. 
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Wm.  M^cDonald,  of  K^aer,  Henry  8. 
Dricker,  Jr^.  of  Philadelphia.  Pa^  and  B.  & 
Slncell.  itf  Oakland,  Md.,  for  appellant. 

Emory  Tylvt,  of  Keysw,  for  appeUee. 

LYNCH,  J.  On  July  9,  1902,  Watswi-Loy 
Coal  Company  conveyed  to  Monroe  Coal 
Mining  Company,  West  Virginia  corporations, 
coal  pn^rties  located  in  part  in  Mineral 
county,  thia  state,  and  in  part  in  Garrett 
county,  Md.,  separated  only  by  the  North 
Branch  of  the  Potomac  river,  and  at  that 
time  owned  and  operated  the  grantor.  In- 
cluding buildings  and  mining  equipment  and 
the  shares  of  stock  of  the  grantor  and  other 
personal  property  belonging  to  it;  "It  being 
the  true  Intent  and  meaning  of  these  presents 
to  sell  and  convey  to  the  said  party  of  the 
second  part  •  •  •  all  the  property,  both 
real  and  personal  belonging  to  the  said  party 
of  the  first  part,"  with  certain  unimportant 
exceptions.  In  the  deed  the  grantor  retained  a 
lien  to  secure  the  payment  of  the  unpaid 
residue  of  the  consideration,  amounting  to 
^,000,  for  which  defendant  executed  four 
notes,  payable,  respectively,  June  2,  1903, 
1904,  1905,  and  1906,  with  interest  payable 
annually  at  the  rate  of  5  per  cent,  from  June 
2,  1902,  the  date  the  preliminary  oral  agree- 
ment for  the  transfer  was  made.  These  In- 
stallments defendant  paid  as  and  when  they 
became  due,  exc^t  the  fourth,  and  the  In- 
terest on  It  to  June  2,  1905.  To  enforce  a 
sale  of  the  land  In  satisfaction  of  the  bal- 
ance of  the  principal  and  Interest  due  on  the 
last  note  Is  the  purpose  of  this  suit,  and  the 
right  to  this  relief  defendant  controverts  be- 
cause of  alleged  defects  In  the  title  of  the 
properties  conveyed. 

By  one  of  the  assignments  defendant  be- 
low, now  appellant,  complains  of  the  non- 
compliance of  the  deed  with  the  preliminary 
written  contract  between  the  parties,  dated 
Jtme  10,  1902,  pursuant  to  which  it  was  to 
be  executed,  in  that  while  the  language  of 
the  contract  did  not  spedflcally  designate  the 
character  of  the  covenant,  It  was  broad 
enough  to  require  a  general  warranty  clause, 
but  the  deed  contained  only  a  special  war- 
ranty of  title.  For  the  failure  to  comply 
with  the  original  agreement  In  this  respect, 
however,  appellant  has  but  little,  If  any, 
cause  for  complaint. 

[11  In  so  far  as  the  deed  departs  from 
the  prior  executory  contract,  such  departure 
la  presumed  to  represent  a  change  mutually 
agreed  up<»i  by  the  parties  before  Its  final 
consummatioa  In  sudi  ftirm  it  represents  the 
final  act  of  the  parties  and  the  merger  of 
all  antecedent  agre^ents,  negotiations,  and 
ccniTerBations.  Koen  t.  Kerns,  47  W.  Ta.  S76, 
85  S.  EL  902;  Home  Oas  Go.  t.  Wlndov 
Glass  Ca,  68  W.  Va.  266,  61  S.  B.  329. 

[Z]  To  warrant  Its  r^onnatlon  becanae  of 
sach  Tarlance,  proof  that  Itg  execatl<ni  was 
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Induced  by  frand  or  mistake  must  be  clear 
and  couTlncing.  Jarrell  v.  Jarrell,  27  W.  Va. 
743;  Koeo  v.  Kerns,  supra;  Isner  t,  NjAee- 
ger,  63  W.  Va.  677,  60  S.  E.  7»3. 

Whether,  through  Its  representatives,  ap- 
pellant protested  and  signified  Its  disapprov- 
al of  the  deed  because  of  the  departure  from 
the  provisions  of  the  contract,  as  Its  counsel 
Bay,  Is  uncertain  when  tested  by  the  proof 
offered  upon  that  phase  of  the  case.  There 
can  be  no  doubt  that  appellant  knew  of  the 
variance  at  the  time  It  accepted  the  deed. 
But  rejecting  any  protest  made  by  its 
representatives  on  that  account,  or  any 
fraudulent  assurance  on  the  part  of  appel- 
lee to  Induce  appellant  to  accept  the  con- 
veyance in  that  form,  the  evidence  of  the  lat- 
ter is  not  direct  or  positive.  It  lacks  the 
element  of  certainty,  while  appellee's  evi- 
dence to  the  contrary  is  clear  and  emphatic. 
It  leads  to  the  conviction  of  the  truth  of  the 
fact  that  no  such  objection  was  made  or  such 
fraudulent  assurance  given  when  the  deed 
was  prepared  and  accepted,  and  this  Is  the 
conclusion  reached  by  the  circuit  court  upon 
the-  question.  Though  the  original  draft  of 
the  deed  was  prepared  by  counsel  for  appel- 
lee, defendant's  counsel  practically  rewrote  It 
because  of  dissatisfaction  with  some  of  its 
terms;  and,  as  originally  drawn  and  so  re- 
drafted, it  contained  the  special  warranty 
provision,  and  defendant  accepted  It  with 
knowledge  of  its  contents,  without  serious 
protest  or  objection,  If  any,  as  to  the  form 
of  the  covenant,  and  without  complaint  until 
the  date  It  filed  Its  answer  to  the  bill,  which 
occurred  nearly  four  years  afterwards.  The 
proof  shows  that  at  the  time  the  deed  was 
presented  officers  of  appellant  and  its  at- 
torney discussed  together  the  advisability  of 
accepting  a  covenant  of  ^pedal  warranty, 
and  that  the  attorney^  who  had  devoted  a 
month  or  more  to  an  ecamlnatlon  of  the  title 
to  the  pr<H)erty,  advised  them  that  he  could 
find  no  defects  In  it  To  aid  him  In  his 
Investigation,  appellee  permitted  him  to  in- 
apect  its  muniments  of  title  and  papers  relat- 
ing thereto,  and  in  this  manner  defendant 
acquired,  or  had  ample  opportunity  to  ac- 
quire, all  the  knowledge  possessed  by  ap[>el- 
tee  before  the  conveyance  was  made.  The 
reliance  placed  upon  the  examination  of  title 
made  by  Its  attorney,  the  redraft  of  the  deed 
and  its  execution,  delivery,  and  acceptance 
In  its  final  form,  with  the  special  warranty 
therein  written,  dearly  indicate  a  willingness 
on  defendant's  part  to  accept  the  deed  as 
prepared  and  delivered,  and  tend  strongly 
to  exonerate  ai^llee  from  the  imputation 
of  an  intention  to  induce  defendant  to  ac- 
cept a  dubious  title  while  assuring  It  to  be 
good  and  valid.  Cork  v.  Oook,  66  W.  Va. 
(U,  68,  48  S.  B.  757.  The  character  of  the 
proof  offered  to  show  that  the  variance  be- 
tween the  deed  and  the  preliminary  con- 
tract wafl  induced  by  fraud  or  mistake  ia 


not  sufficiently  clear  and  convincing  to  war- 
rant reformation  of  the  former. 

Having  thus  waived  the  right  to  demand 
a  covenant  In  the  form  Impliedly  stipulated 
for  in  the  contract,  appellant's  rights  are 
to  be  measured  and  determined  by  the  cove- 
nant contained  In  the  deed.  There  Is  there- 
fore no  real  necessity  for  further  discussion 
of  the  defects  alleged  to  exist  respecting  title. 
But  as  la  oral  argument  and  in  the  briefs 
counsel  have  dealt  with  the  question,  a  few 
observations  relative  to  It  may  not  be  amiss. 
The  only  ground  relied  on  by  way  of  Im- 
peachment is  the  so-called  Kerfoot  claim,  not 
definitely  defined,  a  mere  squatter's  right, 
resting  solely  on  adverse  possesion  of  a 
small  parcel  of  a  larger  tract  known  as  "Stony 
Ridge."  For  this  parcel  the  claimant  sued 
appellant,  but  for  years  failed  to  prosecute 
it,  and  neither  party  attempted  to  speed  a 
trial  thereof  or  urge  an  adjustment  of  the 
controversy,  J.  C.  Watson,  the  principal 
stockholder  of  the  appellee  corporation  and 
its  active  agent,  purchased  the  Kerfoot  claim 
at  the  comparatlv^y  insignificant  sum  of  $40, 
and  took  an  assignment  thereof  In  his  own 
name.  Technically  this  assignment  did  not 
directly  inure  to  the  benefit  of  appellant,  it 
la  true;  but  when  considered  in  connection 
with  the  grant  of  the  "Stony  Ridge"  tract, 
and  with  the  general  grant  of  "all  the  rlgfet, 
title,  and  interest  and  eatate  of  the  party 
of  the  first  part  of,  In,  and  to  all  the  prop- 
erty hereinbefore  mentioned  and  described 
and  hereby  conveyed,"  how  or  by  what  way 
appellant  can  suffer  any  loss  because  of  that 
claim  Is  not  apparent.  It  is  too  fictitious  to 
be  dangerous  or  harmful.  The  only  other 
defects  alleged,  if  defects  they  are,  relate  to 
small  deficiencies  la  quantity.  But  as  the 
deed  Imports  a  sale  in  gross,  a  conveyance 
of  all  the  property  possessed  by  appellee, 
minor  deficiencies  6f  that  character  are  not 
material.  Newman  v.  Kay,  67  W.  Va.  98, 
49  S.  E.  926,  68  L.  a  A.  908,  4  Ann.  Cas. 
39.  Had  the  covenant  been  general  instead 
of  special,  it  would  not  afford  protection 
against  such  discrepancies,  as  its  office  Is 
not  to  warrant  quantity  but  title,  Burtoidge 
V.  Sadler,  46  W.  Va.  39,  32  S.  B.  1028; 
Adams  V.  Baker,  50  W.  Va.  40  S.  B. 
356.  No  eviction  occurred,  no  disturbance 
by  paramount  title  of  peaceful  enjoyment  ot 
the  estate  vested  In  appellant,  and  until  <Hte 
of  these  events  happens  a  general  warranty 
covenant  remains  Intact  and  unbroken,  and 
does  not  warrant  an  abatement  of  the  pur- 
chase price  on  that  account.  McKlnley  Land 
00.  V.  Maynor,  76  W.  Va.  156,  85  S.  EL  79^ 

[3]  Another  ground  relied  on  for  reversal 
questions  the  right  of  {^alntlff  to  prosecute 
this  suit  to  enforce  the  Hen  retained  in  the 
deed,  the  contention  being  that  the  corpora- 
tion  should  sue  for  the  use  of  Its  stockbolders 
as  the  parties  braefldally  interested  In  the  re- 
mit ot  the  litigation ;  otherwise,  it  says,  a  de- 
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cree  In  ftiTor  of  appdlee  would  not  be  res  ad- 
judicata  or  prereot  a  similar  suit  for  the 
same  purpose  1^  tbe  stockbolders.  The  basis 
of  thlB  contention  Is  tbat  tbe  coQTeyance.  in- 
clndlng,  as  It  did*  all  tbe  stock  of  tbe  appellee 
corporation,  in  effect  dissolved  and  extin- 
guished Itf  wherefore  none  but  the  sharehold- 
ws  to  be  benefited  by  the  decree  altered  In  the 
cause  conld  sne.  The  deed  of  conveyance, 
however,  expressly  provided  for  the  retention 
and  use  of  tbe  corporate  name  to  prosecute 
suits  sach  as'  this.  After  reserving  a  lien 
in  favor  of  the  grantor  to  secure  the  pay- 
ment of  Ute  principal  and  into^  evidenced 
by  tbe  notes,  the  deed  has  this  farttan  pro- 
vision: 

"Bat  it  Is  agreed  and  nnderstood  that  the 
right  is  reserved  to  tbe  party  of  tbe  first  part 
to  use  its  name  for  the  use  of  the  present  atock- 
bolders  for  tbe  purpose  of  brin^f  any  suit 
that  may  be  necessary  or  proper  in  aifordng 
•  •  •  any  •  •  •  legitimate  right  belong- 
ins  to  the  said  party  cdE  th«  first  part  which  is 
reserved  in  this  deed.** 

The  obvloaB  inqwrt  of  Oils  neerratlon  was 
to  save  to  plaintiff  the  corporate  power  to  do 
what  by  this  salt  it  Is  attempting  to  acoHu- 
pUah,  namely,  to  foreclose  the  lien  retained 
In  fhe  deed,  and  thereby  enforce  payment  of 
the  obligations  assumed  by  defendant  as  part 
oC  the  eraaUleratlim  for  tbe  property  sold. 
The  ol^ect  to  be  aoetHnpUahed  and  the  right 
to  be  exercised  defteodant  questions  ottly  In 
one  respect   That  objection,  as  we  nndei> 
stand  fhe  argument  of  connsd,  Is  that  the 
formw  owners  ct  the  stock  In  the  plalntift 
crapmatifm  should  maintain  the  salt  or  plain- 
tiff should  do  so  for  their  use  and  benefit. 
It  is  undoubtedly  true,  as  a  general  rule, 
that  a  suit  must  be  Instituted  by  the  parties 
beneficially  interested  In  fhe  relief  sought 
Bnt  treating  the  oonv^ance  as  In  effect  a 
dlasolutloa  of  the  Watson-Loy  Coal  Oompanyf 
■o  Car  as  Its  BtodduAdm^  Interests  were  con- 
oemed,  thwe  Is  nothing  to  prevent  than  ttom 
designating  In  that  instrument,  executed  by 
their  duly  auttiorlzed  agents,  the  name  in 
whldi  suit  may  be  maintained  for  breach  of 
the  duties  therein  imposed.   Such  provision 
the  deed  made^  by  and  with  the  knowledge^ 
coDBoit  and  mppronl  of  appellee's  stoddudd- 
ers.   Tbe  words,  "may  use  Its  name  for  the 
use  Qt  the  present  stockholders,"  does  not  re- 
quire that  suit  shall  be  maintained  **for  the 
use  ef,"  but  merely  connotes  the  ultimate 
destination  of  any  recovery  thereby  obtained. 
Moreover,  it  is  a  rule  of  equity,  long  estab- 
lished, that  a  party  having  no  substantial 
interest  In  a  controversy  cannot  in  a  court 
of  equity  maintain  a  suit  In  bis  name  for 
the  benefit  of  the  party  beneficially  Interest- 
ed.   McCIaskey  v.  O'Brien,  16  W.  Va.  791, 
pt  18,  syl.;  Grove  v.  Judy,' 24  W.  Va.  294; 
Kellam  v.  Sayre,  30  W.  Va.  108,  3  S.  E.  589; 
Bank  v.  Cook,  56  W.  Va.  220^  46  S.  E.  1027; 
State      Flanagan,  77  W.  Va.  SOS,  87  S.  E. 
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878;  County  Court  v.  CotUe,  81  W.  Va.  400, 
94  S.  a  W8.  Whether,  if  we  regard  the 
corporate  name  as  one  no  longer  having  ma- 
terial substance  behind  it,  the  parties  could 
provide  for  the  Institution  and  maintenance 
of  a  suit  In  Its  name  "for  their  use,"  we  ex- 
press no  opinion.  Here  they  have  already 
provided  for  the  retention  and  use  of  tbe 
corporate  name  alone  in  suits  to  enforce 
duties  under  the  contract— the  name  in 
which  the  deed  was  executed,  and  which  de- 
fendant frequently  has  recognized  since  as 
one  proiwr  for  it  to  deal  with.  Moreover, 
in  providing  for  tbe  retenti(xi  of  the  cor- 
porate name,  the  contract  merely  conforms 
with  tbe  provisions  of  section  59,  c.  53,  Code 
(sec.  2881),  wbdcb  says: 

"When  a  corporation  shall  expire  or  be  dis- 
solved, •  •  •  Baits  may  be  brought  contin- 
ued or  defended,  *  •  *  and  all  lawful  acts 
be  done,  in  the  corporate  name,  in  like  manner 
and  with  tike  effect  as  before  such  dissolutioD 
or  expiration ;  but  so  far  only  as  shall  be  neces- 
sary or  proper  for  collecting  the  debts  and 
claims  doe  to  the  corporation,  *  •  •  [and] 
prosecuting  and  protecting  Its  rights.  •  •  •  •* 

AKwUee  admits  a  derical  error  in  the 
calculation  of  Interest,  wheteby  fhe  court 
below  entered  a  decree  In  Its  fiivor  for  ¥24,- 
30083.  Three  several  deeds  of  release,  filed 
as  part  of  the  record  before  this  court  show 
that  interest  on  the  final  note  was  paid  to 
June  %  1900.  A  calculation  of  Interest  <m 
V12,00(^  the  face  of  the  note,  from  that  date 
to  April  10,  1910,  fhe  date  of  the  decree,  at 
tbe  rate  of  6  pw  cent.,  discloses  an  aggregate 
of  $21,175.34,  principal  and  interest  as  ot 
the  latter  date.  The  amount  by  which  tbe 
decree  exceeded  that  sum  app^ee  voluntari- 
ly rdeased  in  the  manner  prescritted  by  sec- 
tion 6,  e.  184,  Oode  (sec.  4970);  and  to  that 
extent  we  also  modify  the  decree.  Section 
0»  c.  1S4,  Code  (sec.  4980) ;  Watklns  v.  Angot- 
tl,  66  W.  Va.  193,  63  S.  m  969;  Morris  v. 
Balrd,  72  W.  Va.  1,  8,  78  S.  B.  371,  Ann.  Oas. 
191BA,  1278. 

[4]  Appellant  fnrOer  nrntenda  that  the 
sum  decreed  to  aK>ellee8  should  bear  only 
5  per  cent.  Interest  fitnn  Its  date,  tbe  rate 
agreed  up<«  by  ttie  parties,  whereas  the  de- 
cree Is  silent  req;>ectlng  the  rate,- and  prO' 
vldes  merely  that  It  shall  bear  Interest  The 
rate  contraded  for  by  awellant  Is  the  correct 
one,  for,  where  a  iwte  by  Its  terms  bears 
Interest  at  a  rate  oOier  than  6  per  cent,  per 
annum,  a  decree  for  payment  of  the  a^re- 
gate  sum  du^  Induding  the  principal  and 
intN<est  at  the  specifled  rate  to  the  date  of 
the  decree,  should  provide  for  payment  of 
Interest  there<m  at  the  same  rate  from  that 
date  till  paid.  Shipman  v.  Beiley,  20  W. 
Va.  140;  Pickens  v.  McCoy,  24  W.  Va.  344. 
See,  also,  Morris  v.  Baird,  72  W.  Va.  1,  78 
S.  E.  371,  Ann.  Oas.  1915A,  1273.  The  con- 
tract rate  must  govern  until  the  end ;  and 
Instead  of  using  the  words  **wlth  Interest 
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mereon,"  Urns  learlnf  room  fbr  doubt  and 
vncttrtafnty  as  to  the  proper  rate,  the  de* 
cree  should  have  been  more  spedflc.  To 
that  extent  we  modify  it,  and  fix  the  rate  at 
5  per  cent- 

[1]  The  error  of  more  than  $3,000  In  the 
compntatifm  of  Interest,  noted  above,  Is  not 
merely  technical,  within  the  rule  laid  down 
In  Oonklyn  t.  Shenandoah  Milling  Co.,  68  W. 
Va.  567,  70  S.  E.  274;  Hope  Natural  Gas 
Oo.  T.  Shrlver,  75  W.  Va.  401,  83  S.  B.  lOU ; 
and  Freeman  v.-Swlger,  93  S.  B-  440;  bnt  la 
substantial,  in  that  the  decree,  though  amend- 
able, is  wrong  in  amount,  and  to  be  rellered 
to  that  extent  this  appeal  was  necessary. 
The  release  at  the  excess  in  the  lower  court 
by  the  voluntary  action  of  appellee  did  not 
occnr  till  after  this  app^l  had  been  award- 
ed, and  the  case  was  nearly  ready  for  sub- 
mlBslon  to  this  court,  and  therefore  cannot 
defMt  the  award  of  coats  to  appellant  We 
modify  the  decree,  and  as  modiied  affirm  it, 
with  oosti  to  appeilaBt 


(8B  W.  Va.  608) 

0.  BLIA8  &  BBO.     BOONS)  TIBIBBB  00. 

(Sapreme  Oonrt  of  Appeals  of  West  Tirfinia. 
Vt^  10. 102a  Rehearing  Danied  March  24, 
11)20.) 

(8yUabu4  by  the  Court) 

1.  DEFOBITIOHB  ^S>S6(6)— DnXOTITB  VOIXOB 
TO  TAEB  aUT  BK  AUKHDID  TO  OOKIOBIC  TO 
TACT. 

Where  a  return  of  serrice  of  a  notice  to 
take  depositions  Is  deficient  in  its  avermeiits, 
and  amendable,  it  is  proper  to  amend  it  to  ae* 
cord  with  Che  facts ;  and  for  tiiat  purpose  it  Is 
not  improper  to  take  and  consider  proof  show- 
inf  the  fact  of  serrice^  for  the  purpose  of  sus- 
taininf  the  return,  and,  if  soffieient  to  admit 
tiie  dqKMitioiBs  mUiBaea,  wgardless  of  such 
defect 

2.  OOKPouTiONB  «=»607(10)— RbhdtjlI.  to 

ANOTHKB  COUlfTT  AHD  FAJXUBX  TO  AFPOUfT 
ASOTHXB  AOKirr  TO  ACCEPT  SEBVICB  OOHTDf- 
JJES  rOBllEB  AFPOINIKE'a  AUTHOBITT. 

Though  section  24,  c.  54,  Code  1918  (sec 
2017),  providing  for  the  appointment  of  attor^ 
neys  in  fitct  for  resident  domestle  corporations, 
reqnires  the  appointment  "anne  person  redd- 
ing In  the  county  *  •  *  yihm  its  [eorpo- 
rate]  business  Is  conducted,  .*  *  *  upon 
whMQ  aeryice  may  be  had  of  any  process  w  no- 
tice," and  due  appointment  is  made  of  audi  per- 
son, but  who  later  removes  to  some  other  coun- 
ty in  which  the  corporntion  maintains  no  oflSce 
and  conducts  no  business,  by  its  failure  to  ap- 
point anotiier  rerident  of  the  proper  conntr  to 
act  in  his  stead,  it  aoqolesces  In  the  oontinnance 
of  the  former  appointee  in  that  capacity  until 
his  successor  is  appointed.  The  person  first  ap- 
pointed continues  to  represent  ihe  corporati<Mi 
in  a  de  facto,  if  not  a  de  Jure,  capacity,  and 
the  corporation  cannot  lawfully  complain  that  a 
plaintiff,  who  desires  to  sue  it  or  serve  notices 
up<m  it,  and  Is  unable  to  find  any  of  its  officers 


or  a  property  appointed  representative  in  di* 
cojmtf  whoe  it  condncta  ita  bndneak  upon 
whom  to  serve  proceai,  serves  it  upon  klm  at 
attorney  In  fact  for  that  porpoas. 

8.  CoBPOEATions  «s=>B07(10)— VAUDirr  of 

BEKVKX  BXLD  NOT  TO  BS  DI8FUTSD  BBCAUSB 
flEBTKD  on  DB  rACTO  OFFIOBB. 

Tba  vali^ty  of  the  service  of  a  Isgal  noties 
in  such  esse  cannot  be  diq)Uted  on  the  grontd 
that  the  same  wo  served  upon  a  da  futo  of- 
ficer. 

4.  BviDBMCB  4s9»174(4)— Dolt  authbhtioat- 

BD  OAXBON  WPOi  OT  UT3UW,  ISUBUUCB, 
■TO.,  AnjOSaiBLB  AS  DUPUOAXB  OBIOIHAU. 

Duly  authenticated  carbon  copies  of  kttns, 
telegrams,  or  other  documents,  identified  as  re- 
sulting from  the  same  (deration  of  ttie  type- 
writer by  the  use  of  carbon  sheets  propo-Iy  ad- 
justed, are  admissible  as  duplicate  originsla, 
and  congtltnte  primary,  rather  than  secondarr, 
evidence  ot  the  facta  they  redte  or  contain, 
without  accounting  for  the  nonproduction  of  the 
originala  or  demanding  their  production,  where 
the  latter  are  in  the  possession  of  the  party  ob- 
jecting to  their  ItttroductloD. 

5.  Sales  «=>41S(2,  ^Meabdbb  or  daicaobs 

FOB  BBBACH  or  CONTRACT  TO  DBUrXB  PBOP- 
EBTT  STATED;  WSBBI  ITO  LOOA^L  MABXET, 
REABB8T  SOTnciB  OF  SDFPLT  nZBB  BASES  Of 
DAXAOBS. 

The  measare  of  damagss  for  the  bread  ef 
a  contract  for  the  aale  and  ddlvery  of  propotr 
readily  obtainable  In  the  open  market  is  the 
difference  between  the  contract  price  and  Um 
market  price  of  such  goods  at  the  time  when 
and  place  where  the  contract  ia  broken.  Bnt  if 
no  local  market  exists  at  the  place  where  deliv- 
ery was  due,  the  buyer  may  seek  the  nearest 
avaO^le  aonroe  of  supply  to  meet  tiw  ozigsiidei 
of  his  demands. 

6.  Sales  «=»418(7)— Out  rAiLUBB  to  dkutbs, 

EXPENSE  in  OBTAXITXNO  FBOPBBTT  AT  LOOAI. 
UABKKT  AITO  TBANSPORTIIVa  IT  TO  DBX^VBHT 
POINT  HAT  BB  ADDBD  TO  DAHAGBS. 

When,  under  sneh  dxeamstances,  the  bojv 
porehases  in  a  maAet  mnota  fnxn  tte  place 
agreed  niton  by  the  parties  for  delivery  of  the 
proper^  contracted  for,  the  expenses  neeosa- 
rily  incorred  in  obtaining  and  transporting  the 
property  to  such  delivery  point  are  to  be  added; 
but  where,  as  here,  the  seller  has  agreed  to  pay 
the  transportation  charges  on  the  shipment  it 
la  proper  to  indude  in  the  damages  allowed  tall 
transptwtation  fdtarges  from  the  plaoa  of  » 
purdiase  to  the  sbi^ng  dsstinatltti  named  fa 
the  contract 

7.  Sales  «s>8S(3),  168(4).  200(8)— Whbbb  oor- 

TBAOT  SO  FBOVIDES,  INSPBOTION  IS  OONBI- 
TION  PBBOBDBNT  TO  PABBINO  TXTLB;  SELLU 

Bsrosnia  to  nrBHisa  goods  coKroBHZNo 

TO  OONTBAOT  IB  LXABLB  TOB  DAMAOBS. 

Where  a  contract  fbr  tin  ssla  of  Inmber, 
folly  cnnideted  by  offer  aad  aeeeptancah  pro- 
vides for  "final  inspection  to  be  made  at  the 
[defendant's]  miH,"  such  Inspection  does  not  nec- 
essarily constitute  a  condition  precedent  to  the 
existence  of  a  binding  contract  but  merely  to 
the  passing  of  title  to  the  subject-matto-  tiiete- 
of;  and  where  the  seller  refuses  to  fnmiiA 
goods  conforming  to  the  specific  requirementi 
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(tf  the  contract,  ss  determiued  by  a  fair  and 
honest  inapcctum  on  the  part  of  the  buyer  and 
the  Terdiet  of  a  ivtjt  the  aeller  ia  liable  tat  the 
damase  so  cmuaed. 

Brror  to  Olrcnit  Oonrt,  Logan  County. 

Action  in  aflsumpstt  by  G.  Ellas  &  Bro., 
a  corporation,  against  the  Boone  Timber 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Chafln  &  Bland,  of  Logan,  and  A.  M. 
Prtdiard,  of  Gharlestmi,  for  plaintlfC  in  er- 
ror. 

E.  L.  Hogaett,  of  Logan,  for  defendant  In 
error. 


LTNGH,J.  In  this  assumpsit  action  plain- 
tiff, a  corporati<m,  saee  to  recover  damages 
reeoltliig,  the  special  counts  aver,  llrom  the 
failure  and  r^usal  of  d^endant,  also  a  cor- 
poratiim,  to  furnish  lumber  pursuant  to  a 
oontmct  entered  Into  between  the  parties  to 
the  action  Norember  U,  1915.  The  errors 
assigned  by  ooonsd  for  def^dant  for  re- 
versing the  Judgment  against  his  client  are 
fbB  denial  ct  hla  motion  to  suitress  the  dep- 
ositions of  idalntUTs  wltn^see,  Frarel  and 
Talkwltch,  taken  at  Buffalo,  N.  Y.,  October 
11.  1918,  nearly  four  months  before  date 
the  motion  was  mad^  rulings  upon  the  ad- 
missibility of  carbon  Cities  of  letters  and 
telegrams  as  erldence  of  the  contract,  and 
to  show  the  basis  of  plaintiff's  claim  for 
damages,  without  sufficient  notice  of  a  de- 
mand ui>on  defendant  to  produce  the  origi- 
nals, and  of  proof  to  show  the  amount  of  ex- 
penses Incurred  by  plaintiff  In  the  inspection 
of  the  lumber  ctxitracted  for  but  not  deliver- 
ed, to  plaintiff,  and  of  the  lumber  purchased 
by  it  of  other  manufacturers,  and  additt<mal 
transportation  chaiges  necessitated  by  de- 
fendant's breach  of  the  contract,  and  upon 
the  motion  for  a  new  trial. 

The  only  order  entered  In  the  proceeding, 
eocc^  the  flllng  of  the  bills  of  exceptions, 
allows,  first,  a  motion  to  quash  the  process 
to  answer  and  the  return  thereon ;  the  rul- 
ing of  the  court  holding  the  return  insuf- 
fici^t;  the  amendment  ot  the  return  over 
ttte  objection  of  the  defendant;  a  demur- 
rer to  the  declaration,  sustained ;  the  amend- 
m^t  of  the  declaration  and  the  flllng  of  an 
additional  count;  the  mllng  upon  the  dec- 
laration and  each  count  thereof  as  so  ammd- 
ed  ;  the  motion  to  suppress  the  depositions  "on 
tlie  ground  that  there  was  not  proper  no- 
tice of  the  time  and  place  of  taking  the  same 
and  for  other  reasons  appearing  tm  said  no- 
tice and  the  return  thereof,"  including  in 
tbe  bill  of  exceptions  the  legal  quallflca- 
tion  ot  Leftwlch,  tbe  person  upon  whom  serv- 
ice of  the  notice  was  made;  tbe  overruling 
such  motion;  the  motion  for  a  more  par- 
ticvlar  statan^t  of  the  bill  of  particulars 
and  for  a  contlntiancB;  d^aidant*a  plea  of 
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'  non  assumpsit ;  the  impaneling  and  Terdlct 
of  the  Jury;  the  motion  for  a  new  trial, 
overmled;  and  judgment  on  the  verdict. 

[1]  The  first  ground  of  error  assigned  Is 
that,  although  the  return  of  s^ice  of  the 
notice  to  take  depositions  recites  that  the 
notice  was  executed  "by  delivering  a  copy 
thereof  to  F.  C.  Leftwlch,  attorney  in  fact 
to  accept  service  of  and  for  said  Boone 
Timber  Company,"  yet  It  fails  to  show  by 
whom  such  person  was  appointed  attorney 
In  r&ct,  or  that  he  was  appointed,  if  at  aU, 
pnrauant  to  law,  or  in  what  county  and  state 
the  notice  was  served.  The  statute  govmi- 
Ing  the  appointment  of  attorneys  In  fact  Is 
section  24,  c  64,  Code  (sec  2917),  wbidi 
prorldes: 

"Every  resident  dwnestic  ecwporation,  anless 
otherwise  spedScaUy  and  expressly  provided, 
shall,  within  thirty  days  after  its  first  election 
of  officers,  by  power  of  attorney  duly  executed, 
appoint  some  person  residing  in  the  county  in 
this  state  wherein  its  business  is  conducted,  to 
accept  service  on  behalf  of  said  corporation,  and 
upon  whom  service  may  be  had  of  any  process 
or  notice;  the  said  power  of  attorney  shall  be 
recorded  in  the  office  of  the  derfc  of  the  eoantr 
conrt  of  the  county  In  whidi  the  attorney  re- 
sides, and  filed  and  recorded  in  the  office  of  the 
secretary  of  state,  and  the  admission  to  record 
of  such  power  of  attorney  shall  be  deemed  evi- 
dence of  compliance  with  the  requirements  of 
this  section ;  any  corporation  failing  to  comply 
with  said  requirements  within  twdve  months 
from  the  date  of  its  incorporation,  shall  by  rea- 
son of  sudi  faUiire,  fbzfeit  its  charter  to  the 
state.  •  • 

Although  tbe  retam  may  have  failed  to 
state  facts  showing  the  place  ot  service  and 
the  reddence  and  due  aiwol^itment  ot  the 
pers<Hi  upon  whna  it  was  had  (Frazier  v.  K. 
&  M.  «y.  Co.,  40  W.  Ta.  224.  21  S.  B.  723), 
yet  It  might  properly  hare  been  amended  to 
show  such  facts  (Ht^kins  v.  B.  &  O.  R.  Co., 
42  W.  Va.  535,  26  S.  B.  187;  Hoopes  v.  De- 
vaughn,  43  W.  Ta.  447,  27  S.  B.  261),  and 
Its  deficiencies,  if  any,  w^  fully  supplied 
by  the  proof  offered  at  the  bar  of  the  oourt 
upon  the  question  of  its  snfficienc^  at  the 
hearing  of  the  motion  to  suitress,  if  such 
proof  was  admissible  for  that  purpose.  We 
are  of  c^lnlon  that  It  was.  It  Is  tbe  fact  of 
proper  service,  and  not  the  return  showing 
the  fact,  which  gives  to  a  court  Jurisdic- 
tion OT  depositions  validity  as  legal  evldrace. 
Where  the  return  la  deficient  in  Its  averments, 
the  better  course  Is  by  amendment  to  make 
It  speak  the  necessary  facts;  but  the  court 
also  has  the  rl^t  to  take  evidence  upon 
the  fact  of  service  for  the  purpose  of  sus- 
taining it,  and  if  found  to  be  l^al  and 
proper,  then  to  admit  the  depositions  as  evi- 
dence, regardless  of  the  defective  return. 
Jones  v.  Gunn,  149  Gal.  687,  87  Pac.  677; 
Morrissey  v.  Gray,  160  Oal.  890,  396-397,  117 
Pac.  438;  Id.,  168  GaL  6881  124  Pac.  246; 
Klpp  T.  FnllertoD,  4  Ulnn.  47S  (Gil.  366); 
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Vlgers  V,  Mooney,  8  N.  J.  Law,  909  ;  32  Oyc.  t 
514.  Before  the  coart,  not  only  were  all  the  | 
facts  requisite  to  warrant  amendment  of  the 
return  so  aa  to  make  it  speak  truly  and  fully 
of  the  mode  of  service,  but  there  was  also 
present  at  the  same  time  and  place  the  per- 
son who  served  the  notice.  Xt  seems  to  us 
beyond  the  limit  of  bearable  technicality  to 
suppress  depositions  for  this  cause  in  such 
circumstances.  If  amended  under  the  direc- 
tion of  the  court,  aa  it  might  and  should 
have  been,  the  defect  would  have  been  cured, 
and  the  (AJectlMi  based  upcm  that  groond 
removed. 

[2,  8]  The  evidence  of  Hogsett,  who  served 
the  notice,  not  objected  to,  showed  that  Left- 
wich  had  been  appointed  attorney  in  fact  to 
accept  service  for  defendant  at  a  time  when 
he  was  living  In  Boone  county ;  that  for  five 
Tears  preceding  this  action  he  had  resided 
in  Qabell  county,  and  that  the  notice  was 
served  upon  him  in  the  latter  county;  that 
the  chief  of&ca  of  the  defendant  company 
is  at  Clothier,  Boone  county,  wherein  and  in 
Logan  county  it  transacts  part  of  Its  busl- 
nen,  but  does  no  business  in  Cabell  county. 
There  was  no  proof  showing  that  another 
attorney  In  fact  had  be«i  appointed  to  rep- 
resent the  ccKnpany  in  that  capacity  after 
the  xemoval  of  Leftwich  to  Cabell  county. 
The  Btatat^  It  is  tnieb  requires  the  appoint- 
ment of  "wame  person  residing  In  the  county 
In  this  state  wbere  its  [the  corporation's] 
busineas  is  conducted,  *  •  •  upon  whom 
serrloe  may  be  had  of  any  process  or  notice." 
At  tlie  tlmft  o£  bis  aM>ointm«tt  Leftwich 
was  a  resldeat  of  sndb  county  and  there- 
fore T^os^etlj  avpainteA.  Upon  his  removal 
therefrmn  it  was  Incnmbent  upim  the  cor- 
poration to  appoint,  tarn  among  the  resi- 
dmtB  of  the  oount?  In  wtaidi  Its  business 
was  conducted,  another  to  act  In  bis  stead, 
and  by  Its  failure  to  do  so,  so  far  as  the. 
record  dlsdofles.  It  amnlesced  in  the  continu- 
ance of  the  fonner  appointee  in  that  capac- 
ity, no  matter  into  what  county  of  the  state 
he  might  move.  The  statute  contemplates 
no  hiatus  or  gap  between  appointments,  and 
If  the  corporatloa  desires  to  protect  itself 
against  the  service  of  process  cor  notice  upon 
a  distant  attorney  in  fbct,  it  should  Conq^ly 
with  the  requirements  of  the  statute  and 
make  a  new  appointment  Upon  its  failure 
to  pursue  that  course  it  cannot  be  heard  to 
ccmiplain  that  a  plaintiff  who  desires  to  in- 
stitute suit  against  It,  but  is  unable  to  find 
any  of  its  officers  or  a  properly  appointed 
representative  residing  In  the  county  In 
whidi  its  business  is  conducted  upon  whom 
to  serve  process,  adopts  the  only  course  re- 
maining to  It,  and  has  process  served  upon  the 
person  last  designated  as  attorney  tn  fact. 
Until  his  successor  was  appointed,  Leftwich 
remained  the  representative  of  the  Boone 
Timber  Company,  in  a  de  facto,  If  not  a  de 
Jure^  capadly.  The  validity  (tf  the  swvice  of 


1  a  legal  notice  cannot  be  dlspated  on  the 
I  ground  that  the  same  was  effected  upon  an 
officer  de  facto.  Constantlneau  on  the  De 
Facto  Doctrine,  §  318.  See  also  TombUn  v. 
Peek,  73  W.  Va.  336,  80  S.  E.  450;  Allen  v. 
Linger,  78  W.  Va.  277,  88  S.  E.  837.  For 
these  reasons  the  motion  to  suppress  was 
properly  overruled. 

.  [4]  Were  the  cartwn  copies  of  the  letters 
and  telegrams  comprising  the  correspond- 
ence between  the  parties  relative  to  the  mat- 
ters constituting  and  arising  out  of  the  tim- 
ber contract  Improperly  admitted  to  the  jury 
as  evidence  without  nfitlce  for  the  produc- 
tion of  the  originals?  Such  demand  piam- 
tiff  did  make  while  the  trial  was  proceed- 
ing, but  defmdant  declined  to  comply  there- 
with because  of  inability  to  obtain  them  on 
such  short  notice  from  Its  office,  some  15 
miles  distant  from  the  courthouse.  Regard- 
ing the  questions  so  raised  the  decisions  are 
not  harmonious,  but  the  weight  of  authority 
sustains  the  admissibility  of  duly  authenti- 
cated carbon  copies  of  sudbi  papers^  not  ss 
secondary,  but  as  primary,  evldrace  of  ttw 
facts  they  redte  or  contabi,  and  that,  too, 
without  accounting  for  the  ncmproductltm 
of  the  originals  or  demanding  their  produc- 
tion when  the  latt^  are  In  the  adveraazy 
possession.  International  Harvester  Go.  v. 
Elf&tFom,  101  Minn.  268,  112  N.  W.  262,  12 
L.  a  A.  (N.  SO  348.  118  Am.  St  Rep.  626 
11  Ann.  Oas.  107;  De  Sfldi^e  v.  Londmi.  etc. 
Fire  Ins.  Co.,  40  Utah.  312, 120  Pac  846,  Ann. 
Cas.  1014D,  1076,  and  note;  Oide  t.  Ellwood 
Power  Co.,  216  Pa.  283,  6S  Atl.  078;  Cbeaa- 
peake,  etc..  Ry.  Ool  t.  Sto^  104  Va.  97,  61 
S.  E.  161;  Virginia-Carolina  CSiemical  Coi 
v.  Knight,  106  Va.  674.  96  S.  E.  725;  Ru- 
dolph Wnrlltzer  Go.  t.  DI<ftins<m,  247  HI. 
27,  03  N.  B.  182;  Pittsburgh,  etc.,  K.  Co.  v. 
Brown,  178  Ind.  U,  07  N.  E.  145,  98  N.  E. 
625;  Hay  v.  American  Fire  Clay  Co.  (Mo.) 
162  S.  W.  666.  If  identified  as  resulting 
from  tbe  same  operatUm  of  tbe  ^pewrlter  by 
the  use  of  carbon  sheets  b^ween  pap^  IMop- 
erly  adjusted,  no  Impression  can  differ  in  sub- 
stance or  materiality,  and  one  Is  as  much 
an  original  as  another.  Wherefore  each  <a 
them  is  admissible,  where  any  one  or  more 
of  them  would  be  for  the  same  purpose.  As 
said  In  Cole  v.  Ellwood  Power  Co.,  supra, 
speaking  of  tlie  carb<m  copy  of  an  (»riginal 
made  by  the  same  lmi»easimi; 

"As  both  were  contemporary  writings,  tiw 
counterparts  of  each  other,  one  of  which  was  de- 
livered and  the  other  preserved,  they  may  both 
be  ctmsiddTed  as  originals,  and  the  one  whicli 
was  preserved  may  be  received  in  evidence  with- 
out notioB  to  produce  tiie  one  which  was  detir- 
ered." 

Not  only  did  these  lett^s .  and  telegrams 
CMistitute  the  contract  between  the  parties 
regarding  the  lumber,  but  also  they  oam- 
prised  the  entire  correspondence  rating  tc 
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It,  ftDd  bore  on  their  face  eridoice  of  ttwli 
relatkm  to  but  one  sabject-matter.  Tbelr 
Immediate  and  tmcxmtrorerted  relevancy  to 
tbe  oiUre  transaction  seems  Impossible  of 
refQtatlon.  Indeed,  so  fftr  as  appears,  there 
was  but  the  one  n^;otiBtl(Hi  to  which  they 
could  have  referred;  each  party  writing  or 
wiring  the  oOiar,  as  Indicated  by  the  corre- 
spoodence  itself. 

[B-7]  Of  the  admissibility  of  the  evidence 
Introduced,  over  defendant's  objection,  to 
show-  the  expenses  Incurred  by  plaintiff  on 
account  of  the  inspection  of  lumber,  which 
defendant  contracted  but  refused  to  furnish 
plaintiff,  and  payment  of  freight,  we  like- 
wise entertain  no  doubt  While  the  true 
standard  for  the  measurement  of  damages 
for  the  breach  of  a  contract  for  the  sale 
and  delivery  of  property  readily  obtainable 
on  the  open  market  Is,  as  stated  by  Wil- 
llston  Ml  Sales,  S  S&d,  "the  dlffer^ce  be- 
tween the  contract  price  and  the  market 
price  of  such  goods  at  tbe  time  when  and 
place  where  the  contract  Is  broken,"  and 
cases  dted  by  the  author,  yet  that  standard 
Is  not  always  preclusive.  Its  application  does 
not  always  put  the  buyer  In  as  good  a  poBl- 
tion  as  he  would  have  been  In  had  the 
breach  not  occurred.  The  plaintiff  Is  not 
limited  to  the  local  market,  If  none  exists 
at  the  place  where  delivery  was  due,  but 
may  seek  the  nearest  available  source  of  sup- 
ply to  meet  the  exigencies  of  his  demands. 
Wh^  that  necessity  exists,  and  he  buys  In 
a  market  remote  from  the  place  agreed  upon 
for  delivery  of  the  property  purchased,  and 
where  the  contract  is  repudiated  or  broken, 
the  expense  so  unavoidably  Incurred  in  ob- 
taining and  transporting  the  property  to  the 
place  fixed  by  the  parties  for  delivery  Is  to 
be  added.  Wllltaton  on  Sales,  8  699.  And 
where,  as  here,  the  seller  has  agreed  to  pay 
the  transimrtation  charges  on  the  shipment, 
it  Is  proper  to  Include  In  the  damages  allow- 
ed full  transportation  charges  from  the  place 
of  repurcbase  to  the  destination  named  in 
the  contract.  The  expense  of  Inspection,  be- 
ing a  consequential  or  special  element  of 
damage,  was  prc^erly  added.  Willlston  on 
Sales,  8  614;  24  R.  a  L.  p.  75. 

Defendant  relies  also  for  reversal  upon  the 
alleged  requirement  for  an  Inspection  to  be 
conducted  jointly  by  its  own  agents  In  con- 
Junction  with  the  agents  of  plaintiff,  and 
to  sustain  Its  claim  In  that  regard  it  cites 
the  first  letter  written  by  Its  agent  to  plain- 
tiff, a  phrase  of  which  says;  "Final  in- 
spection to  be  made  at  the  [defendant's] 
mlU.**  It  Is  defendant's  contention  that  un- 
til an  agreement  was  reached  at  such  Inspec- 
tion no  binding  contract  to  deliver  existed. 
The  Inspection  may  have  been,  and  probably 
was,  a  condition  precedent  to  the  passing 
of  title  under  the  contract,  but  not  to  the 
existence  of  the  contract,  for  that  was  fully 
dosed  by  offer  and  acceptance.    The  term 


"final  liiq>ecti<m"  does  not  slgnl^  Joint  ao- 
tkm.  The  quflilfying  worda  are  not  alike 
in  meaning.  They  do  not  convey  the  same 
idea.  however,  sutih  meaning  may  be 
attached  to  them,  that  right  was  not  draled 
to  defendanL^  It  did  not  request  or  nake 
known  its  desire  fbr  Joint  participation  in 
Inspecting  the  lumber,  and  such  partidpe- 
tloa  was  not  denied  to  it  After  an  exami- 
nation of  the  lumber  pointed  out  by  defend- 
ant as  being  intended  for  the  purpose  of  tul> 
filling  the  ciMitract,  plaintifTs  ln^>ector  re* 
fused  to  accept  It,  because,  he  saya,  it  did 
not  meet  the  spedflc  regulrementa  of  tbe 
contract  of  sale.  But  he  saw  in  the  mill 
yard  oOier  similar  lumber  which,  he  said, 
did  comply  with  Its  terms ;  but  that  lumber 
defoidant  denied  him  the  right  to  have  or 
take,  and  with  that  colloquium  the  mat- 
ter then  ended,  but  later  was  resumed  by 
plaintiff  with  the  same  result,  and  this  ac- 
tion followed.  The  good  faith  of  plaintiff's 
Inspector  was  presented  in  snbstance  to  the 
Jury  by  defendant's  instruction  No.  8,  and 
we  see  no  reason  to  disturb  its  finding. 

There  is  no  substantial  merit  In  the  next 
and  final  assignment,  namely,  the  refusal  to 
grant  a  new  trial.  As  there  was  some, 
though  but  little,  conflict  in  the  testimony, 
that  conflict,  we  think,  the  Jury  rightly  solv- 
ed In  plaintiff's  favor. 

Judgment  affirmed. 


(86  W.  Va.  663} 

FIRST  NAT.  BANK  OF  SALEM  v.  JAOOBS. 
CN0.8846J 

(Supreme  Oouit  of  Appeals  of  West  Yirginia. 
Uaieh  %  1920J 

(Syliabna  by  the  Court.) 

1.  executobs  and  administbatobs  «=»99— 
Executor  uat  benbw  testator's  hoix. 

An  executor  may,  in  the  exercise  of  a  rea- 
sonable discretion  consistent  with  the  diligrat 
and  careful  administration  of  the  estate,  the 
creditor  consenting,  postpone  payment  of  an  in- 
debtedness created  by  the  testator  In  the  form 
of  a  negotiable  note,  and  for  that  pnrpose  re- 
new such  note  to  afford  opportunity  to  pi^  it 
out  of  the  assets  of  tbe  estate. 

2.  EXECOTOBS  AND  ADKINISTBATOBS  ^=>9&— 
EXBCUTOB  HAT  BIHEW  TBBIATOB'B  HOIS  BT 
BfOMINO  IN  BEPBESBHTATTVE  OAPAOrrT  AND 
TOOS  AVOID  PKBaOHAL  UABIUTT. 

In  the  renewal  of  snch  a  note  the  necutor 
may,  in  order  to  avoid  personal  liability  for  tfae 
debt  sign  the  note  in  his  representative  charac- 
ter, and  if  in  so  doing  he  discloses  by  appropri- 
ate terms  the  name  of  the  testator  or  estate  for 
which  he  assumed  to  act,  the  estate,  not  the 
executor  personally.  Is  bonnd  thereby. 

8.  Bills  and  notes  4»123(1}— Maeeb  in 

BEPBESENTATIVB  OAFACITT  NOT  PER80NALLT 

LIABLE^ 

Under  the  provtsions  of  section  20  of  the 
Negotiable  Instruments  Law  (chapter  98A,  Code 
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[sec  4191]),  where  an  Instmment  oontaina,  or 
a  person  adds  to  liis  signature,  words  Indicating 
that  he  eigne  in  a  repreeentattre  capacit?,  he 
is  not  personally  liable  thereon  If  he  was  duly 

authorized  to  execute  it. 

Srror  to  Circuit  Oourt,  Merlon  County. 

Action  by  the  First  Natttmal  Bank  of  Salem 
agatnat  Winnie  M.  Jacobs.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Bevers- 

ed  and  remanded. 

Harry  Shaw,  of  Fairmont,  for  plaintiff  In 
error. 

James  A.  Meredith,  of  Fairmont,  for  de- 
fttidant  in  error. 

LYNCH,  J.  To  reverse  a  Judgment  for 
plaintlCf  In  an  action  on  a  promissory  note 
holding  defendant  primarily  liable,  though 
she  signed  it  In  her  representative  character 
as  executrix  of  the  will  of  her  deceased  hus- 
band, def^dant  prosecutes  this  writ  The 
note  was  given  In  renewal  of  a  Joint  and 
several  note  executed  by  deceased  and  four 
others  during  his  lifetime,  and,  as  the  cor- 
vespMidenoe  between  the  parties  shows,  was 
executed  by  ber  in  her  represraitatlve  capacity 
with  the  consent  of  Uie  plalntUt.  ^le  note 
reads: 

"95,000. 

"Salem,  West  Virginia,  Jannary  19. 1916. 
"Ninety  da^  after  date,  we  or  either  of  us 
promise  to  pay  to  the  order  of  the  First  National 
Bank  of  Salem  five  thousand  dollars,  without 
offset  and  for  value  received. 

"Winnie  M.  Jacobs, 
"Exea  of  Geo.  M.  Jacobs,  deceased.** 

The  comakers  of  the  former  note  likewise 
Joined  in  the  execntlon  of  the  renewal  note ; 
their  signatures  following  hers. 

To  support  her  contention  that  she  Is  not 
liable  personally  on  the  instrument,  defend- 
ant cites  section  20,  c.  9SA,  Code  (sec.  4191), 
whldi  provides: 

"Where  the.  instrument  contains,  or  a  person 
adds  to  his  signature  words  indicating  that  he 
signs  for  or  on  behalf  of  the  principal  or  in  a 
representative  capacity,  he  is  not  liable  on  the 
Instrument  if  be  was  duly  authorized;  but  the 
mere  addition  of  words  describing  him  as  an 
agent  or  as  filling  a  representative  character, 
'  without  disclosing  his  principal,  does  not  ex- 
trnpt  him  from  personal  liability." 

[1]  Since  defendant  In  signing  the  note  has 
disclosed  the  pars<m  or  estate  which  die 
r^resents,  she  clearly  cmnes  wltliln  tiie  de- 
scription of  the  first  half  of  the  sectloii,  and 
therefore,  whatever  may  have  been  the  com- 
mon-law rule  upon  the  subject,  la  not  liable 
personally  on  the  instmment,  provided  she 
"was  duly  authorized"  to  execute  It  The 
question  of  her  authority  as  executrix  to 
execute  a  note  In  renewal  of  one  executed  by 
her  deceased  husband  during  his  lifetime  la 
the  dstexmlning  point  of  the  caask  Ifshepoe- 


Mssed  sudi  MOwrlty,  the  statnts  de<jlaies 

that  she  is  not  liable  Gienoa  personally. 

The  will  confers  upon  ha  no  express  au- 
thority In  this  regard.  Tb&ee  is,  however,  a 
provision  requiring  that  she  "shall  vrtthln 
a  reasonable  time  after  my  decease  sell  a 
sufficient  amount  of  my  properly,  either  per- 
sonal property  or  real  estate,  or  both,  to  pay 
off  and  discharge  all  my  Just  debts";  there- 
by charging  ber  with  the  care  and  discharge 
of  his  obligations.  In  connection  with  such 
general  authority,  does  there  also  exist  any 
implied  duty  or  power  sufficient  to  warrant 
her  in  executing  a  renewal  note  in  lieu  of 
one  which  the  deceased  himself  had  made? 

[1]  It  may  be  conceded  at  the  outset  that 
there  Is  In  general  no  authority  to  create  new 
debts  against  the  estate,  and  If  the  repre- 
sentative executes  a  note  creating  a  new 
obligation  he  or  she  Is  liable  thereon  per- 
sonally. But  here  there  was  created  no  new 
debt — merely  the  executlm  of  a  note  to  rep- 
resent an  already  existing  obligation.  The 
duty  of  discharging  his  debts  imposed  by  the 
will  carries  with  It  by  Implication,  If  not  by 
express  words,  the  privilege  of  exercising 
some  discretion  with  respect  to  the  time  and 
manner  of  payment  The  r^resentatlve  la 
expressly  authorized  by  the  will  to  obtain 
funds  sufficient  to  meet  and  dlscdiarge  his 
obligations  by  the  sale  and  disposal  of  his 
real  and  personal  property;  and  this  duty 
the  law  itself  Imposes  in  the  absrace  of  ex- 
press testamentary  provision.  This  nec> 
essarlly  accords  to  the  representative  a  cer- 
tain discretionary  power  to  continue  and  re- 
new such  debts  till  satisfactory  arrangement 
can  be  made  for  the  accumulation  of  funds 
sufficient  to  meet  tbem.  If  no  eudb  power 
existed,  forced  sales  to  meet  maturing  obliga- 
tions frequently  would  be  necessary,  and  at 
times  pos^bly  when  serious  loss  to  the  estate 
mlgbt  be  suffered  as  a  result  Of  coarse 
this  power  to  renew  and  continue  the  indebt- 
edness of  the  deceased  is  not  without  Its 
limitation.  Sot  reastHiable  diligence  consis- 
tent with  careful  admlulstratlfm  of  the  estate 
must  be  exerdsed.  But  when  the  credltw  la 
willing  to  extend  time  by  renewal,  and  tha 
r^resentatlve  In  the  lumest  and  diligent  ad- 
ministration of  hCT  trust  thinks  It  best  to 
raiew  a  debt,  she  may  do  so  by  an  instrument 
signed  in  1^  represaitative  capad^  and 
disclosing  the  eatate  Intrusted  to  ha  care, 
without  personal  IlabUlt7  thereon.  Sndi  re- 
newal nota  does  not  create  a  new  indd>ted- 
ness  against  the  estate,  but  merely  contlnnes 
an  4*T<iTtinj  obllgatlMi  until  more  advanta- 
geous time  for  paymeit  arrives.  In  accord- 
ance with  this  view  it  has  been  hrfd  that 
when  a  personal  rc^nresentatlve  executes  a 
note  for  the  purpose  of  acknowledging  an 
Indebtednees  ot  the  estate,  he  may  show  this, 
by  other  than  parol  evld^ice.  In  exoneration 
of  his  lUdilUty.  Stirling  t.  Winter,  80  Ma 
141.   And  the  rule  is  laid  down  broadly  In 
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Brown  t.  Farnhain,  6S  Minn.  2T.  09  N.  W.  SB2; 
tbat  if  the  executor  contracts  to  do  what  It  Is 
his  dat7  to  do  in  bis  rein^esmtatiTe  capacity 
he  is  not  personally  boond.  See.  also,  Woei> 
ner,  Amer.  Law  of  Administration  Ed.) 
•757. 

tS]  Having  discussed  the  Implied  antborlCy 
ct  a  reinresentatlye  ot  the  deceased  to  execute 
notes  in  renewal  of  those  executed  by  the  lat-. 
ter  during  bis  lifetime,  let  us  torn  to  the  ques- 
tion of  the  persomal  liability  of  the  representa- 
tive  thereon.  Tl^t  tlie  estate  of  the  deceased 
remains  liable  for  the  obligation  la  dear. 
€rlm  T.  Bn^aad,  46  W.  Ta.  480;  88  S.  B.  810. 
76  Am.  St  RetP.  826^  In  that  case  tiw  court 
said  (point  5  of  ttae.syllabus): 

*'If  there  is  a  Talid  demand  binding  assets  <rf 
a  decedent,  it  is  not  discharged  merely  by  reason 
of  the  fact  tbat  the  executor  gives  a  note  there- 
for rigned  by  bin,  with  the  addition  to  his  name 
of  the  woidK,  "X^ecator  of  ,  deceased.*** 

Whatever  the  liability  of  the  r^reeentatlTe 
may  bare  been  at  the  common  law,  the  pro- 
vlslona  of  section  20,  c.  96A  (sees.  4172-4368), 
commonly  designated  the  Negotiable  Instru- 
ments Law,  rdleva  blm  fnxn  pomnal  liabil- 
ity If  he  signs  In  a  representative  capacity, 
disclosing  his  princ^Ml  or  the  estate  repre- 
sented, and  KMSsesses  Qie  anthorl^  to  execate 
the  instrument. 

In  cmstrulng  the  identical  sectton  the 
enprane  Judicial  Oonrt  ot  Massadrasetts 
■aid  in  Jump  t.  Sparling  218  Mam.  824, 106 
M.  B.87S: 

"tinder  the  law  previous  to  the  enactment  of 
the  N^otiable  Instruments  Act,  the  defendant 
corporation  would  not  have  been  held  on  this 
note.  It  would  have  been,  not  tbe  note  of  the 
corporation,  bat  simply  the  personal  note  of 
the  two  individaala  who  signed.  •  •  •  A 
change  in  the  law  in  this  respect  has  been 
wrought  by  that  act.  •  •  *  T^icse  words  [of 
the  section]  plainly  imply  tbat  if  the  person 
sijrning  a  promissory  note  adds  to  his  aignatare 
words  describing  himself  an  agent  or  as  occopy- 
ing  some  representative  position,  which  at  the 
same  time  discloses  the  name  ot  the  principal, 
be  shall  be  exempted  from  personal  liability; 
while  if  he  omits  the  name  of  the  prinripal,  al- 
though adding  worda  of  agency,  he  will  be  held 
liable  {Krsonally,  and  the  words  of  agency  will 
be  treated  simply  as  descriptio  personse.  In 
tills  respect  the  common~law  rule  of  this  com- 
monwealth, whereby  agents  bind  themselves  by 
a  form  of  signing  a  note  such  as  the  one  at  bar, 
even  though  acting  with  authority,  •  •  •  !■ 
abrogated." 

F(xr  dedsifms  to  the  same  effect  see: 
Cbelsctt  Bzch.  Bank  y.  First  United  PreEA>y- 
terian  Oburch,  80  Misc.  Bep.  910,  162  N.  Y. 
SuRp.  201;  Mew  England  Electric  Oo.  t. 
Sboc^  27  Colo.  App.  SO.  145  Pac.  1002;  WU- 
Bon  V.  Clinton  Chapel,  etc.,  Churdi.  138  Tenn. 
30S,  108  S.  W.  244 ;  Bank  of  Coming  v.  Nlm- 
jilcli,  122  Ark.  816»  188  S.  W.  706^  Ann.  Obs. 


1017D,  566 ;  Chatham  Nat  Bank  v.  Gardner, 
31  Pa.  Super.  Gt  135;  Brannan's  N^tlable 
Instruments  Law  (3d  Ed.)  i  20,  p.  68,  and 
cases  dted. 

Though  evidently  not  necessary  to  be  con- 
sidered in  view  of  the  express  language  of  the 
statute,  yet  the  correspondence  between  the 
plaintiff  and  defendant's  comakers  ^  tbe 
note  concerning  Its  renewal  and  deferment  of 
paymoit  and  the  character  of  the  signature 
to  be  attached  by  d^^daut,  and  the  act  of 
plaindff  in  retaining  the  note  having  Qie  sig- 
nature of  the  testator  thereto  and  the  reason 
givoi  for  sndi  retntlon,  disclose  a  purpose  on 
the  part  of  the  bank  not  to  for^  its  right 
to  hold  tile  estate  liable  for  the  debt  and 
not  defendant  personally  liable  therefor.  The 
first  letter  advised  the  bank  of  the  aiq)roach- 
Ing  maturity  of  the  note  renewed  and  of  the 
death  of  the  testator,  and  requested  the  privi- 
ly of  renewal  for  an  additional  period,  vdth 
tbe  suggestion  that  Mrs.  Jacobs  would  sign 
the  renewal  "as  executrix."  To  this  letter 
the  bank  promptly  replied: 

"Under  the  circumstances  we  wIH  accept  re- 
newal this  time  with  the  understanding  that  the 
note  will  be  reduced  considerably  at  maturity. 
Please  have  Mrs.  Jacobs  sign  as  executrix'  of 
Geo.  M.  Jacobs,  deceased,  and  forward  renewal 
to  OS  at  your  sarUest  ciuvenience,  and  oblige.** 

In  answer  thereto  the  same  Joint  maker 
wrote: 

"Inclosed  find  $5,000  note  in  renewal  of  note 
of  George  M.  Jacobs,  myself  and  otiitin,  due 
to-day.  Mrs.  Jacobs  has  signed  some  as  encn- 
trix  of  her  husband." 

To  which  the  bank  again  replied: 

"We  are  in  receipt  of  renewal  of  the  George 
M.  Jacobs  note  for  $5,000  and  we  wonld  prefer 
to  pin  the  old  note  to  the  raiewal  in  order  to 
show  that  the  note  aigned  by  Mrs.  Jacobs  was 
issued  In  lien  of  the  OTiglnal  note.  Trosttng 
this  wHl  be  sstisfoetory  to  sU  psrties  concemed, 
w«  renudn,**  etc 

The  same  note  was  renewed  the  second 
time  by  the  same  parties  under  the  same 
signatures  and  with  like  addition  to  the  name 
of  the  executrix,  with  a  similar  request  as 
to  the  form  of  her  signature  and  for  the 
liberty  of  retaining  in  its  possession,  and  fbr 
the  same  reasw,  the  note  carrying  tiie  signa- 
ture of  the  decedent.  It  is  upon  this  renewal 
the  action  was  brought  The  vodict  upon 
which  Judgment  against  Mrs.  Jacobs  stands 
was  directed  virtually  by  the  ooort  in  an  in- 
struction requested  by  the  bank.  Itils,  we 
think,  was  snCh  palpable  error  as  necessitateB 
a  reversal  of  the  Judgment  and  r«nand  of 
the  case  for  sudi  further  proceedings  as  the 
parties  may  elect  in  craformity  with  what 
we  have  said. 

Reversed  and  remanded* 
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(86  W.  Va.  667) 

FAIBMONT  WALL  PLASTER  CO.  T.  NU- 
ZUM  et  al.   (No.  3806.) 

(SupndM  Court  of  Appeals  of  West  Viivinia. 
Manh  2,1920.) 

(8j/llabus  bjf  the  Court.) 

1.  Municipal  oobpokationb  «=»456<1)— Spe- 
cial FAriRQ  ASSIB8UENT  AGAINST  OUT  X.OT 
NOT  OOUPLTinO  WITH  CHABTEB  THEN  IN 
rOBCB  INVALID. 

A  Special  asseBsment  against  a  city  lot  for 
ooft  of  paTing,  made  agreeably  to  the  provi- 
siona  of  a  repealed  diarter  and  anbatatitially 
variant  from  the  reQuirementB  of  a  new  at 
amended  charter  in  force  at  the  time  of  the  tm- 
provement  and  aaseaament,  is  fatally  defective 
and  onenforeeabl& 

2.  Statutxs  «=964<'^nNOon8XmrnoNAUTT 

OF  BIPABABLB  FIHlVUlOnB  OW  XOmOSBAL 
OHABTEB  BTATUTB  DO  HOT  WHOIXT  INVAU' 
DATE  IT,  OB  DBNT  BFSXOT  TO  OUUSI  XI- 
PEALING   rOBUEB  CHABTEB. 

Uncoostitntionality,  if  any,  of  dearly  sepa- 
rable provisions  of  a  mnnicipal  charter  stat- 
nte,  do  not  wholly  Invalidate  it,  nor  deny  ef- 
fect to  n  dense  thereof  repealing  the  former 
charter. 

3.  Municipal  cokpokations  «=>46,  48(^  — 

New  OB  AMENDED  CHABTEB  ETTATUTE,  IN  BO 
FAB  AS  CONSTITtmONAL,  IS  LAW  OF  UURIO- 
ZPALITT,  THOUGH  JUDICIAL  FEOCEEDINQB  ABE 
FENDING  TO  TEST  ITS  OON8TITUTI0NALITT. 

Sudi  new  or  amended  diarter,  in  so  far  as 
it  Is  constitutional  and  valid,  is  the  law  of  the 
corporation,  notwithstanding  the  pendency  of 
judicial  proceedinga  to  prevent  it  from  going 
into  effect^  on  tike  ground  <tf  nnconstitntion- 
aUty. 

4.  -GoRgTinmoiTAL  LAW  •s»70Cl)»  77  —  Nbi- 

THEB  COVBIB  HOB  OmCSEBB  CAN  nOLORO 
Un  OF  BXFULBD  BTATOTB. 

Ndthsr  the  courts  nor  individuals  acting  as 
ofltoera  can  ^mlong  fiia  life  of  a  repealed  atat- 
ntei 

6.  OmcBBs  «=»40-^ATaTE8  «a>l— Acts  or 

DE  FACTO  OFBICEES  VALID;  THKBE  CAHnOT 
BE  A  DB  FACTO  LAW  IN  TEBBITOBT  OF  UNDn- 
PUTSD  BO  VEBBIOHT7. 

niongh  there  may  be,  de  facto  officers  whose 
acta  are  valid,  there  oan  be  no  snch  thing  as  a 
de  facto  law  hi  territory  under  the  jurisdiction 
of  an  ondlspated  sovereignty. 

9,  OwwBSMsaa  ^s»l<M— Acts  of  db  faoto  offi- 

CEB8  TO  BE  VALID  HUST  COMPLY  WITH  AP- 
FLXGABLB  LAW. 

To  be  vaUd,  the  acts  of  de  busto  tflBeen  must 
comply  with  the  requirements  of  applicable 
law,  to  the  same  extent  and  in  the  same  man- 
ner as  valid  acts  of  de  jure  officers. 

(Additionai  Syllabui  by  Editorial  Btaff.} 

7.  Statuixb  4=»261— Thebx  is  a  presump- 
tion AGAINST  legislative  INTXNT  TO  GIVE 
A  STATUTE  BETBOAUnVE  EFraCT. 

While  cnratire  acts  are  necessarily  retro- 
active, there  ts  a  presumption  against  a  legis- 
lative intent  to  give  a  statute  retroactive  ef- 


fect and  operation  in  the  absence  of  the  use  of 
terms  indicating  it,  even  in  the  case  of  pure- 
ly remedial  statutes. 

8.  Statutes  «=:»245  —  Taxing  btatuteb  abb 

8TEICTLY  CONBTBUED. 
Taxing  statutes  imposing  burdens  on  citi- 
zens against  their  will  is  favor  of  the  public 
and  framed  by  the  public  authorities  are  gen- 
erally construed  with  a  degree  of  strictness, 
and,  though  not  always  falling  within  audi  nUe 
of  construction,  tba  intention  of  tlie  Leglala- 
tare  to  Impoae  the  tax  In  question  in  any  case 
most  be  diadoaed  by  tiie  terma  of  the  taxbig 
act 

0.  MunciPAL  coBPOUTxcnrs  «S9>406— Tbch- 

KIOALLT  "BPEOIAL  ABBEBBHBHT"  IB  A  TAX 
AND  pOFULABLT  IT  IB  A  LIEN  ON  FBOPDtTt 
nCPOSKD  BT  LAW. 

Technically  a  "special  assessmmt**  Is  a 
tax  or  an  imposition  in  the  nature  of  a  ta^ 
and  in  the  popular  sense  it  is  a  lien  on  proper- 
ty Imposed  by  law. 

[Ed.  Note.— For  other  definitions,  aee  Words 
and  Phrases,  First  and  Second  Seiiea,  Spedal 
Assessment.] 

Appeal  from  CSrcQlt  Oonrt,  Ifarion  Ootinty. 

Bill  by  the  Faiimont  Wall  Plaster  G«d- 
pany  agslmt  Ernest  G.  Nusnm  and  otbers. 
Bill  and  amended  bill  ^smlased  on  demurrer, 
and  defendant  Ernest  C.  Nnsnm  ajipeals. 
Decree  affirmed. 

Harry  Shaw,  of  Fairmont,  for  apjpeUant 
Trery  Nutter  and  W.  S.  Meredith,  both 
of  Fainnont,  for  an>eUe& 

POFFENBARQBB,  J.  The  bill  and  amend- 
ed bin  dismissed  on  demurrer  by  the  decree 
complaffcied  of  sought  eidorcement  at  an 
all^;ed  lien  for  street  paving  on  s  certain 
lot  In  the  dty  of  Fairmont  Tbe  court  below 
held  the  asseasment  YtAA  because  on  Ita  face 
it  appears  to  bave  been  made  under  a  pav^ 
Ing  provlslmi  of  a  diarter  tha^  in  the  opinion 
of  the  court  below,  bad  beoi  repealed  before 
the  paving  waa  ordered  or  done  and  before 
tbe  assessment  was  made.  The  controverey 
la  a  result  of  the  Fairmont  Charter  Aet  iMT 
1915  (Acts  1915,  c.  10),  referred  to  In  Ander- 
son V.  Bowen,  78  W.  Va.  059,  89  S.  B.  677. 

Notwithstanding  the  adjudication  of  the 
validity  of  the  passage  of  the  Charter  Act 
of  1915  made  In  that  case  June  1,  1916,  tlie 
aathorities  of  that  city  In  office  at  tbe  time 
On  August  7,  1916,  ordered  the  paving  of  a 
certain  street  therein.  Bast  Park  avenue 
between  Morgantown  avenue  and  Speedway 
street,  under  the  provlsloua  of  tbe  Charter 
Act  of  1913  (Acts  1913,  c  81),  which  tbe  act 
of  1915  purported  to  repeal,  and  between  that 
date  and  January  22,  1917,  caused  the  work 
to  be  done  and  paving  certificates  therefor 
to  be  issued  in  accordance  with  the  provisions 
of  said  act  of  1918.  The  ordinance  ordering 
the  paving  and  tbe  certificates  based  on  the 
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assessment  recite  the  paring  provision  of 
the  act  last  above  mentioned.  The  assese- 
meots  made  on  all  of  the  properties  aflfected 
amounted  to  over  $7,000,  but  those  made 
against  the  property  involved  here  aggregate 
only  fl24.20.  The  work  was  let  to  contract, 
and  the  contractor  partly  paid  In  assessment 
certificates,  and  he  aligned  thoee  purporting 
to  bind  the  property  of  the  appellee  to  the 
appellant  in  this  cause. 

A  demurrer  to  the  bill  dlsclo^ng  these  facts 
having  been  sustained,  the  bill  was  amended 
by  allegations  of  the  award  of  an  Injunction 
by  the  United  States  District  Court  for  the 
Northern  District  of  West  Virginia  restrain- 
ing the  board  of  affairs  of  the  city  from 
holding  an  election  under  the  act  of  1015, 
dissolution  of  the  injunction,  and  pendency 
of  an  appeal  from  the  decree  of  dissolution 
In  the  Supreme  Court  of  the  United  States. 
A  demurrer  Interposed  to  the  bill  so  amend- 
ed was  sustained,  and  both  bills  dismissed. 

[1-4]  Such  grounds  of  invalidity  of  the  act 
of  1915  as  would  have  wholly  defeated  It, 
If  they  had  been  tenable,  were  distinctly  dis- 
posed of  adversely  to  the  assailants  of  the 
act.  In  the  decision  above  referred  to,  and 
that  ded^oQ  was  rendered  before  the  work 
In  question  was  ordered  or  performed,  as 
has  been  shown,  ^at  decl8l<m  also  implied- 
ly held  Oiat  the  conatitntional  Infirmity,  if 
any,  in  the  provlslonB  of  the  Charter  Act  of 
1916,  respecting  the  mode  of  Section  of  of- 
ficers and  qualifications  of  voters,  did  not 
wholly  Invalidate  the  charter.    That  they 
did  not  Is  clearly  manifest.   There  was  no 
constitutional  Impediment  to  a  change  of 
the  name  of  the  governing  body  from  "board 
of  afiFalrs"  to  "board  of  directors,"  nor  to 
a  change  In  tbe  number  of  its  members. 
Whether  all  of  the  provlslona  were  valid  or 
not,  the  act  continued  or  created  a  munici- 
pal corporation  having  nnmerons  and  ex- 
tensive powers  of  the  kind  usually  conferred 
upon  sndtt  corporations,  Indudlng  that  of 
street  Improvement  and  ImposlUon  of  special 
assessments  for  part  payment  of  the  cost 
thereof,  about  the  validly  of  which  no 
question  ever  arose.   Efforts  wholly  to  de- 
feat and  annul  municipal  diarters  on  the 
groond  of  invalidity  of  (Nearly  separable 
provlstons  thereof  are  never  sustained  by 
the  courts.   Authority  of  the  Legislature  to 
make  the  sUj^t  (dianges  In  the  paving  sec- 
tloDs  of  the  Charter  Act  of  1913  found  In 
that  of  1915  was  never  aneaticmed  and  could 
not  bare  been  vrlfh  any  degree  <tf  plausibility. 
Tliey  amounted  to  no  more  than  the  reduction 
oC  tbe  asaessments  from  entire  cost  of  the 
work  to  two-thirds  tliereof,  and  regniremoit 
of  publication  of  notices  of  aBBe8sm<mtB  In 
all  of  the  daily  papers  of  the  city  Instead  ot 
such  pnUlcatkm  in  two  of  them.    Of  the 
conatitatlonaUty  <tf  all  of  the  basic  proYisloiu 
of  the  Charter  Act  of  191S,  other  Hun  one 
or  two  relating  to  the  mode  of  election  and 
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the  quallflcatlonB  of  voters,  which  are  ob- 
viously seimrable  and  displaced  by  general 
laws,  If  invalid,  and  the  validity  of  the  re- 
pealing clause  and  the  paving  and  assessment 
provisions,  there  Is  not  the  slightest  doubt 
In  our  minds.  To  Invalidate  the  repealing 
clause,  substantially  all,  if  not  all,  of  the 
act  would  have  to  be  unconstitutional. 
Lewis'  Suth.  Stat.  Con.  S  245 ;  Ely  v.  Thomp- 
son, 3  A  K.  Marsh  (Ky.)  70;  State  v.  Blend, 
121  Ind.  514,  23  N.  E.  511,  16  Am.  St.  Rep. 
411;  Randolph  v.  Builders',  eta,  Co.,  106 
Ala.  601,  17  South.  721;  State  v.  Thomas, 
138  Mo.  95,  39  S.  W.  481 ;  McAllister  T.  Ham- 
Un,  83  Cal.  301, 23  Faa  8S7.  In  the  main  tUa 
act  II  vaUd. 

Nor  has  there  ever  been  any  final  adjudi- 
cation to  the  contrary,  If  sndi  an  adjadlcatlim 
would  affect  the  question  now  under  consider- 
ation. The  decree  in  Anderson  Bowoi 
predicated  iipim  tliat  theory  was  reversed 
by  this  coor^  and  the  order  of  the  federal 
court  award^  an  Injnnctltm  against  the 
holding  of  an  Section  was  menSj  Interloca- 
tory.  It  simply  restrained  action  of  the  dty 
anthorittes  pending  determination  of  tlie 
qnestlon,  and  was  later  set  aside^  Tlie  ap- 
peal from  the  order  of  dissolution  accom- 
plished no  more  than  a  provisional  rdtutate- 
mcait  of  the  Injunction  for  tlie  purpose  of 
inquiry  by  the  appellate  court  as  to  Qie  validi- 
ty of  the  act 

Nonconforml^  In  substantial  respects 
with  the  <mly  law  In  force  In  the  dty  of  Fair- 
mont at  the  dates  of  tlie  paving  and  assess- 
ment, namely,  a  charge  of  the  entire  cost  of 
the  work  Instead  of  two-thirds  thereof,  and 
publication  of  the  notice  of  the  assessmmts 
in  two  papers  Instead  of  all  of  the  dally 
papers,  renders  the  assessment  and  certifi- 
cates here  Involved  necessarily  void,  unless 
tbe  Charter  Act  of  1913  was  kept  In  force 
by  means  of  the  litigation  to  which  reference 
has  been  made,  as  a  de  facto  law,  or  the 
assessment  has  been  validated  by  the  Charter 
Act  of  1919. 

[5]  There  may  have  been  de  &cto  officers 
at  the  dates  of  the  paving  and  assessment, 
but  there  could  have  been  no  such  thing  as 
a  de  facto  paving  law.  Repeal  of  the  Charter 
Act  of  1913  ocanpletely  terminated  Its  force 
and  effect  All  efforts  to  continue  It  in  force 
were  obviously  futile.  Lewis'  Suth.  Stat. 
Con.  285.  That  repeal  was  an  ezerdse  of 
clear  and  unquestionable  legislative  author* 
ity.  In  a  state  whose  sovereign  powers  are 
undisputed  and  whose  legislative  will  is 
unhampered  and  untrammeled,  It  is  beyond 
the  power  of  courts  or  individuals  to  nullify 
laws  anthoritatlTely  enacted  by  it,  or  to 
arrest  tiielr  (V)eratton.  Undor  sncb  dream- 
stances.  It  is  repeated,  there  can  be  no  such 
thing  as  a  de  facto  law.  A  repwled  law  la 
no  longer  a  law.  It  Is  a  mere  relic;  resorted 
to  BCHnettmes  on  qnestlons  of  Interpretattoo. 
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It  Is  a  dead  law  snsoeptlble  of  retomcttoi 
(ml7  by  a  proper  exerdee  of  l^flalatlTe  power, 
and  the  courts  cannot,  by  any  action  of  thelis, 
keep  life  w  vitality  In  It  for  a  mlnnte  after 
tbe  repealing  act  becomes  efFectlTe.  Ourran 

Owens,  16  W.  Va.  20S;  Moore  t.  McNutt, 
41  W.  Va.  695,  21  S.  B.  682.  It  Is  Certainly 
as  Taluelesa  as  an  unconstltatialoal  law, 
which  has  been  declared  to  be  no  law.  Nor- 
ton T.  Shelby  Co.,  118  U.  S.  425,  6  Sup.  Gt 
1121,  30  UEA.  178;  Gooley,  Const  Urn.  p. 
259.  As  regards  unconstltntlonal  acts,  there 
are  possible  exceptttms,  bnt  no  court  has 
ever  noted  any  In  the  case  of  a  r^ealed 
statute  containing  no  saving  dause. 

[a]  TttB  refosal  of  the  officers  of  tha  city 
to  provide  for  the  election  of  new  officers  ta 
flu  the  places  provided  for  by  the  new  chartw 
and  the  InterpoBltlon  of  Judicial  powers  to 
prevent  such  election  may  have  resulted'  In 
the  existence  of  de  facto  officers,  but  such 
officers,  if  any,  could  validly  exerdse  the 
powers  of  the  dty  only  by  procedure  author- 
ized and  deSned  by  the  corporate  laws  In 
force  at  the  time.  If  they  had  caused  the 
Improvement  to  be  made  and  assessed  the 
cost  agreeably  to  the  provisions  of  the  new 
act,  the  assessment  might  have  been  valid 
as  an  act  of  de  facto  officers,  but  they  did  not 
do  sa  They  may  have  wrongfully  held  the 
offices,  but,  If  so,  they  held  than  only  for 
execution  of  valid  laws,  not  for  administra- 
tion of  repealed  or  dead  laws. 

[7]  The  saving  clauses  found  in  sections 
140  and  141  of  chapter  22,  Acts  of  1919, 
Munidpal  Charters,  mate  no  spedflc  refer- 
ence to  spedal  assessments.  The  former 
continues  In  force  all  valid  ordinances  pre- 
viously passed  and  still  effective.  Tbeee  are 
not  of  that  class.  The  latter  continues  in 
full  force  and  efTect  all  contracts  entered  into 
by  the  dty  or  for  its  benefit  prior  to  the 
taking  effect  of  the  act  It  also  provides  for 
continuance  and  perfection  of  all  public 
work  previously  commenced  and  for  com- 
pletion of  public  Improvements  Initiated  un- 
der laws  in  force  when  the  act  became  ef- 
fective. To  validate  a  void  assessment,  It 
Is  necessary  to  pass  In  some  form  a  curative 
statute.  Such  statutes  usually  disclose  their 
nature  and  purpose  by  some  terms  used  In 
them.  The  irr^Iarity  or  departure  work- 
ing the  Infirmity  Is  ordinarily  mentioned  or 
raforred  to  la  some  way.  Sndi  statutes  are 


necessarily  retxoactlTe,  and  fliere  la  a  pre- 
sumption against  legislative  intent  to  give 
a  statute  retroactive  ett&et  and  f^eratiOD, 
in  the  absmce  of  the  use  oi  terms  indicating 
it,  even  in  the  case  ot  pur^y  rwiedlal  stat- 
utes. Harrison  v.  Hannan,  76  W.  Va.  412, 
86  S.  S.  e46b  If  glvoi  retroactire  ^cct  to 
the  extent  of  validaUra  ot  this  assessment, 
section  141  of  the  Charter  Act  of  iai9  would 
validate  or  Impose  a  tax.  dty  ut  ElUns 
T.  Harper,  82  W.  Va.  377,  06  S.  B.  1033; 
Heavner  v.  Blkins,  69  W.  Ta.  2S6,  258,  n 
S.  E.  184.  62  K  B.  A.  (N.  S.)  1085,  Ann.  Cas. 
.1913A,  653. 

[I]  Taxing  statutes  impose  burdens  upon 
dtlzens  against  their  will  in  favor  of  the 
public,  and  the  public  authorities  frame 
them,  wherefore  they  are  gmerally  iatee- 
preted  and  Mmstnied  with  a  degree  of  strict- 
ness. Though  they  do  not  always  tall  with- 
in the  rule  of  strict  construction.  i>erhap8 
the  intention  of  the  Legislature  to  Impose 
the  tax  In  question  In  any  case  must  be  dis- 
dosed  by  the  terms  of  the  taxing  act  Coo- 
ley,  Tax.  pp.  452  to  464.  Here  there  is  no 
reference  to  taxation  or  any  assessments. 
Contracts  are  mentioned  and  continued  In 
force  and  effect,  and  assessments  may  be 
Incidents,  attendants,  or  consequences  of 
contracts  for  street  Improvements,  but  tb^ 
are  not  contracts  between  the  dty  and  tbe 
abutting  property  owner,  within  the  ordinary 
meaning  and  accaptatl(»i  of  the  terra  "oon- 
tract" 

[I]  Technically  a  spedal  assessment  Is 
a  tax  or  an  Imposition  in  the  nature  of  a  tax. 
In  the  pt^nlar  sense  it  is  a  lien  on  pn^erty 
imposed  by  law.  To  make  the  terms  of  the 
statute  Include  It,  the  term  must  be  stretdied 
beyond  both  Its  technical  or  popular  meaning. 
Nor  is  there  a  word  In  the  section  Importing 
Intent  to  validate  a  void  contract  To  treat 
it  as  a  validating  act,  it  is  necessary  not 
only  to  give  Ite  terms  an  unwarranted  scope, 
but  also  to  give  It  retroactive  effect  In  tiie 
absence  of  words  Indicative  of  Intent  to  do 
so.  Power  and  authority  in  the  Legislature 
to  validate  the  assessment,  by  provision  for 
a  reassessment  or  otherwise,  is  not  here 
denied,  but  the  assertion  that  It  has  been 
validated  reste  largely.  If  not  Mitirely,  upon 
surmise  and  conjecture. 

For  tbe  reasons  stated,  the  decree  com- 
plained of  will  be  affirmed. 
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pSopmne  Onirt  of  North  ObtoUiuu  March  24, 
1820.) 

THnvTfl  «=>44C1)— Bvn>BiT(n  BcmczKErr  to 
xxsun  PABOL  nun  on  oonvxTAifcB  of 

UIVD. 

In  an  action  to  ingraft  a  parol  trust  upon 
land  conveyed  hj  a  man  to  hU  wfie,  evidence 
held  sufficient  to  sustain  findings  that  it  vraa 
orally  understood  and  agreed  that  the  wife 
would  hold  the  title  for  herself  for  life  and 
then  for  certain  grandcUldrea  in  equal  shares. 

Appeal  fr<»n   Superior  Oourt,  Sampoon 

County;  Daniels,  Judge. 

Action  by  Eliza  White  Richter  against  Mrs. 
£Iiza  F.  Wliite  and  others.  Judgment  tor 
plalntifr,  and  defendants  appeal.  Noorror. 

This  is  an  action  to  Ingraft  a  parol  trust 
upon  land  omveyed  by  Oliver  P.  White  to 
his  wlfe^  the  defendant;  the  plaintiff  alleging 
that  at  tliA  time  of  the  execution  of  the  con- 
veyance it  waa  Q&dmtood  and  agreed  be- 
tween the  parttes  that  Oie  defendant  would 
ItxAd  th»  title  to  the  property  for  herself  for 
life  and  then  for  the  plaintiff,  Gllza  White 
Richter,  their  granddiUd.  and  the  defendant 
lUnnie  WUlalms,  another  grandchild,  in  equal 
shares.  There  was  a  verdict  and  Judgment 
fbr  the  i^lndfl,  and  the  defendant  appealed. 

Butler  &  Herring  and  Faircloth  &  Fisher, 
all  of  Clinton,  and  Gates  &  Herring,  of  Fay- 
ettevllle,  for  appellants. 

Grady  &  Oraharo,  Heniy  B.  Falson,  and 
Fowler  &  Grumpier,  all  of  Clinton,  and  Bar- 
fcw  &  Bobinson,  for  appellee. 

PER  GURIAtf.  TbB  arguments  of  counsel 
for  plaintiff  and  the  defendants  have  been 
earnest  and  aMe  and  the  briefs  filed  full  and 
satlsfactor}-,  both  in  the  statements  of  fact 
and  the  dlscusslw  of  the  law;  but,  at  last, 
the  real  question  in  controversy  la  whether 
there  is  evidence  fit  for  the  consideration  of 
the  Jury  to  establish  the  parol  trust  alleged 
in  the  complaint,  and,  after  a  careful  consid- 
eration of  the  record  and  of  the  authorities, 
we  are  of  opinion  the  case  could  not  have 
been  withdrawn  from  the  Jury. 

The  evidence  of  the  witness  Hall,  the  Jus- 
tice of  the  peace  who  took  the  probate  of  the 
deed,  to  the  effect  that  at  the  time  the  deed 
was  signed  the  grantcn:,  O.  P.  White,  Qwke 
to  his  wife  and  pointing  to  the  land  said  this 
part  down  this  way  Is  to  go  to  one;  naming 
her,  and  this  piece  to  go  to  the  other,  nftni'"g 
her,  and  that  his  wife,  the  grantee,  replied 
Out  the  children  would  be  taken  care  of  all 
ri^t,  permitted  the  Inference  that  the  deeds 
were  executed  pursuant  to  a  previous  agree- 
ment and  imderstanding,  and  this  Is  strongly 
oornd>orated  by  the  evidoioe  of  Paul  Whlt^ 
who  was  living  with  Mr.  anA  Mrs.  White,  who 
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testified  that  bnmedlateily  after  the  deeds 
were  signed  Mrs.  White  came  out  of  the  room 
and  told  him  fliat  Mr.  White  gave  lier  evar- 
thing  to  do  aa  she  pleased  with  in  lier  lifetime 
and  that  after  her  death  it  was  to  be  divided 
between  the  two  granddiUdren. 

llLere  Is  mnch  other  evidence  snstalning 
the  contentions  of  the  idainUff,  all  of  which 
was  ffobmitted  to  the  Jury  under  full,  fair, 
and  accurate  instructions. 

In  our  <q)inion,  the  evidence  meets  the  re- 
quirauoitB  of  tlie  law,  and  it  Is  not  neceoary 
to  rater  Into  a  discussion  of  fh»  antboritiea. 

No  error. 


an  N.  c.  my 

QITELOH  et  aL  r.  FDTGH  H  aL   (No.  28&) 

(Supreme  Ooort  of  North  Carolina.  March  24, 
1920.) 

BjECnflCNT  ^5»60  —  AoTion  pbopbbi.t  oxb- 
laSBHD  JUS  TO  nEFBHDAHT*B  Win,  UAUE  A 
FABTT  AITEB  FIHAIi  JUBGUEirF. 

Where,  in  an  action  of  ejectment,  plaintiffs, 
after  final  Judgment,  issued  a  sunmkons  against 

defendant's  wife,  and  she  filed  an  answer  from 
which  it  appeared  that  she  Iiad  equities,  and 
raised  issues  between  herself  and  her  husband, 
her  motion  to  dismiss  the  action  as  to  her  was 
properly  granted,  witlurat  prejudice  to  the 
ri^t  to  bring  a  new  actlm. 

Appeal  from  Superior  Court,  New  Hanover 
County ;  Bond,  Judge. 

Action  by  J.  P.  Qnd^  and  oOiers  against 
D.  K.  Putch  and  others.  Fran  an  order  dis- 
missing the  action  as  to  defendant  Hannah 
T.  Futch,  plalntilfs  appeal.  Affirmed. 

This  action  was  brought  against  D.  K. 
Futdi  and  not  against  Hannah  T.  Fotch. 
The  cause  came  to  this  court  and  the  final 
decree  entered.  174  N.  a  395,  92  S.  E.  899 ; 
175  N.  a  694,  91  S.  £.  713.  After  the  final 
Judgment  was  entered  the  plaintiff  issued  the 
summcma  against  Hannah  T.  Fntch,  wife  of 
D.  K.  Futch,  seeking  to  continue  the  action  of 
ejectment  and  to  recover  a  Judgment  against 
her.  The  def^dant  respondent  Hannah  T. 
E^itch  moved  to  dismiss  the  action  as  to  her- 
self because  she  had  been  brought  In  after  the 
final  decree  had  been  entered,  and  that  the 
plaintiff's  remedy  was  by  bringing  a  separate 
action  against  her,  whereupon  the  court  made 
the  following  order : 

"This  cause  coming  on  to  be  heard  before  his 
honor,  Oliver  H.  Allen,  judge  presiding,  at  the 
October  term,  A.  D.  1919,  of  the  superior  court 
of  New  Hanover  county,  and  at  the  conclusion  of 
the  reading  of  the  pleadings  in  this  cause  the 
plaintiCb  made  a  motion  to  dismiss  the  octlcm 
as  to  D.  K.  Fntch  upon  the  ground  that  the 
action  was  at  an  end  as  to  him,  for  the  reason 
that  a  final  judgment  had  hentofors  in  this 
omsa  been  entered  as  to  him,  ftom  wUch  Judl- 
ment  he  appealed  to  the  Supreme  Gonx^  and 
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Dpon  the  appeal  the  Supreme  Court  affirmed  the 

judgment  of  the  lower  court,  and  that  upon  the 
coming  down  of  the  opinion  from  the  Supreme 
Court  the  judgment  was  entered  against  D.  K. 
Fatch  according  to  the  certificate  from  the 
Supreme  Court,  as  appears  of  record  in  this 
cause,  and  tor  judgment  stiiking  out  the  defend- 
ant Hannah  T.  Fatch's  answer,  and  for  judg- 
ment against  her  tor  the  failure  to  file  a  de- 
Cense  bond  as  required  hy  the  statute,  and  for 
judgment  against  Hannah  T.  Fntch  on  the 
pleadings  because  as  a  matter  of  law  Hannah 
T.  Futch  was  bound  b;  the  judgment  against 
her  husband,  D.  K.  Futch,  heretofore  entered 
in  this  cause,  and  the  defendant  Hannah  T. 
Futch  having  made  a  motion  to  dismiss  this 
action  as  against  her  because  the  plaintiff  had 
filed  no  prosecutitm  bond  as  required  hy  law, 
and  that  upon  her  answer  on  the  record  it  ap- 
peared  Uiat  she  had  been  made  a  party  defendant 
to  this  acti<m  after  the  action  had  finally  ter- 
muiated.  It  having  originally  been  brought 
against  her  husband,  and  upon  the  further 
ground  that  from  the  defendant's  answer  it  ai>- 
peared  that  she  bad  equities  and  raised  issues 
.  between  herself  and  her  husband,  and  that 
Hannah  T.  Futch  was  wrongfully  made  a  party 
defendant  to  this  action;  and  the  court  being 
of  opinion,  at  the  conclualon  of  all  the  argu- 
ment and  readings  of  the  record  in  tliis  cause, 
tlut  Hannah  T.  Futch  was  Improridently  made 
a  party  to  this  action,  and  that  the  action  should 
be  dismissed  as  to  her,  and  that  it  wonld  be 
more  condudTe  to  an  ordeiiy  trial  of  all  the 
matters  in  dispute  between  Uie  parties  if  this 
action  is  dlamissed  as  to  Hannah  T.  Futch, 
without  prejudice  to  the  rights  of  any  of  the 
parties  hereto  to  bring  and  prosecute  a  new 
action  if  the  plaintiffs  so  desire: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  this  action  be  and  the 
same  Is  hereby  dismissed  aa  to  Hannah  T. 
Futch,  without  prejudice  to  the  rights  of  the 
plaintm  to  bring  a  new  action  against  the  said 
Hannah  T.  Futch  and  her  husband,  D.  K. 
Futch,  if  they  so  desire,  or  against  either  one 
or  the  other  of  them;  and  that  the  defendant 
Hannah  T.  Fatch  end  D.  K.  Futch  recover 
of  the  plaintiffs  the  costs  of  this  action  incurred 
since  the  said  Hannah  T.  ENitdi  was  made  a 
party  hereto. 

"It  la  farther  ordered  and  adjudged  by  tlie 
court  tbat  the  said  Hannah  T.  Futch  may.  It 
she  so  desires,  bring  and  prosecute  her  action 
against  her  said  husband  without  being  prej- 
udiced by  this  order,  and  this  judgment  is  to 
be  entereid  as  a  final  judgment  in  this  case,  and 
the  case  is  ordered  stricken  from  the  docket  of 
this  court.  Defendant's  motion  was  made  first 
and  allowed ;  plaintifTs  motions  were  not  passed 
on.    Plaintiff  allowed  to  file  prosecution  bond. 

"O.  H.  AUen.  Judge  Presiding." 

From  the  foregoing  Judgment,  the  plaintiff, 
having  ezoeirted,  appealed  to  tiie  Supreme 
Court 

Wrii^t  &  Stevens,  of  Wilmington,  and  Mc- 
CSammy  &  Burgwin,  of  Wilmington,  for  ap- 
pellanta 

EL  K.  Bryan,  of  WUmlngtoD,  for  a]n>6Uee 
Hannah  T.  Putdi. 


FSB  cnBIAM.  TtM  taHw  ot  his  Honor, 
Judge  Allen,  la  Itatif  a  toll  statonent  oC  tb» 
point  at  Issue. 

We  think  the  order  made  by  his  bonor  !■ 
entirely  ccvrect,  and  the  same  la  affirmed. 


(r»  N.  O.  686} 
BOB  et  aL  t.  JOUBZfEGAN.    (No.  207^ 

(Saprmne  Court  of  North  GaroUiia.   March  24, 

1920.) 

BviDBNOs  «=9273{4)— Declaration  or  eaur- 

m  THAT  BE  DID  HOT  AOCBPT  UIVD  ISOM 

FATHEB  HELD  HOT  AD1CI8SIBLE. 

In  an  action  for  the  recovery  of  land,  in- 
volving a  dispute  as  to  whether  a  deed  from 
plaintifr.B  grandfather,  conveying  the  land  to 
their  father  for  life,  with  remainder  to  plain- 
tiff, was  ever  delivered,  the  declaration  of 
plaintiff's  father  that  he  did  not  accept  the 
property  was  not  rendered  admissible  as  a  deo- 
laratim  against  Interest  by  evldanoe  that  be  was 
not  bis  father's  acde  bdr,  and  that  ba  numd 
from  the  land  in  omtroversy  and  bought  other 
land. 

Appeal  from  Snperior  Court,  Franklin 

County;  OnbHi,  Judge. 

Action  by  B^inle  Boe  and  oQiers  against 
James  Joomegan.  From  a  judgment  for  de- 
fendant. plalntUts  appeal.  New  trlaL 

Wm.  H.  ft  Tbos.  W.  Ruffln,  and  W.  M. 
PersMi,  all  of  Lonlsbnrg,  for  appellanta. 
W.  H.  XarbcwonSh,  Jr.,  at  LoulsboxA  for 

appellea 

PER  CURIAM.  TbB  tacU  are  fully  stat- 
ed In  the  report  of  the  first  appeal  In  tbla  ac- 
tion.   175  N.  C.  261,  95  S.  B.  406. 

On  the  second  trial  the  court  admitted  the 
same  declaration  of  W.  8.  Roe.  which  the 
court  formerly  held  to  be  Incompetent,  and 
the  plaintiff,  having  excepted,  again  ap- 
pealed. 

This  ruling  at  the  judge  was  upon  the  Idea 
that,  the  defradant  having  introduced  evi- 
dence that  W.  S.  Roe  was  not  the  sole  heir 
of  his  father,  and  that  he  moved  from  the 
land  In  controversy  and  bought  other  land, 
this  met  the  requirements  of  the  court  In  tlie 
former  opinion,  bat,  while  these  circum- 
stances were  pn^rly  considered,  they  do 
not  meet  the  harden  cast  by  law  on  the  de- 
fendant of  showing  "that  the  declaration  was 
against  the  interest  of  the  declarant,  that  *be 
had  no  probable  motive  to  falsify  the  t&ct 
declared'  (Smith  v.  Moore,  supra  [142  N.  G. 
277,  65  8.  B.  275,  7  L.  a  A.  (N.  S.)  684]),  and 
that  there  was  *a  total  absence  of  Interest  to 
pervert  the  fact'  Smith  r.  Motve^  unatSng 
from  Lord  EUenboroogh." 

Mew  trial. 
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b  n  WZGOmS'  WILU 

Appeal  of  UTXLD. 

(iro.  262.) 

CSnprnM  OoDTt  of  North  Ouoliiuu  March  17, 
1920.) 

L  Wnxa  9=»812  —  Spxcmo  outb  do  hot 

ABAn  XR  FAVOB  OF  FKOUITZABT  LBOACOr. 

Artfdei  dren  ipeciflcanr  In  a  ZMldnary 
danae  do  not  abate  In  favor  of  a  pecanlary 
legacy. 

2.  Wnxs  <0=376&-GiTT  or  nasonAx  fbopeb- 

TT  A  QENEBAX  LEG  ACT. 
A  gift  of  "every  specie*  of  personal  prop- 
erty I  may  possess  at  my  death  not  named  in 
my  will"  is  a  general  legacy. 

3.  Wnxs  ^756,  807— Gbnbbal  legact  held 
to  abate  in  favob  of  pecuniabt  leqact. 

Five  hundred  pounds  of  meat  owned  by  de- 
ceased at  his  death  did  not  pass  under  a  general 
legacy  of  personal  property,  and  was  properly 
applied  to  pecuniary  legacies. 

4.  WZZ.LS  <s»756,  807— Bequest  of  all  mon- 

ET8  HELD  A  QBNEBAL  LEGACY. 
A  proTiaion  in  a  will,  "I  give  and  bequeath 
to  my  daughter,  J.  all  moneys,  if  any,  after 
paying  as  above  directed  [debts  and  funeral  ex- 
penses] to  her  and  her  alone,"  was  a  general 
legacy,  and  the  residue  of  8u<^  fund  was  prop- 
erly applied  to  pecuniary  legadea  in  a  codicil. 


WILL 


Ai^eal  from  Superior 
Coonty;  Guliui,  Judge. 


la  ft»  matter  of  tlie  wlU  of  Perry  Wig- 
Slna.  On  exceptitas  to  the  trial  account 
of  Jamie  WiggHis,  executrix.  From  a  Judg- 
ment congtmlng  ilie  will,  Locy  little  ap- 
Affirmed. 


IN  KE  WIGGIKS' 

<10S  B.E.> 

By  a  codldl  to  said  win  he  revoked  the  de- 
vise of  the  tract  of  land  by  clauBe  2  to  hts 
dan^ter,  Lucy  Little,  f^ve  recited,  and  he 
"gives  and  devises  to  my  daughter  Lacy  lit- 
tle, $900  to  her  only  use  to  do  as  she  pleased 
with."  In  addition  to  the  lands  and  personal 
property  given  to  my  daughter,  Jennie  Wig- 
gins in  Items  I  and  VI  I  give  and  beqaeath 
to  my  daughter,  Jennie  Wlg^ns  $100  to  her 
only  use  forever. 

The  final  account  of  the  executrix  as  filed 
showed  a  balance  for  distribution  under  the 
codldl  of  $247.71.  She  applied  nine-tenths 
thereof  on  the  pecuniary  legacy  to  Lncy  Lit- 
tle and  held  one-tenth  as  due  herself  under 
the  codlclL  She  also  retained  all  Qie  house- 
hold and  kitchen  furniture,  cattle,  stock, 
farming  utensils,  horses,  mules,  and  GOO 
pounds  of  meat.  By  consent  the  meat  was 
valued  at  $150.  The  personal  property  men- 
tioned in  item  VI  of  the  will  was  retained 
by  Jramle  Wiggins  as  specifically  devised. 
The  court  adjudged  that  these  articles  were 
a  specific  legacy  and  as  such  not  liable  to 
abatement  in  payment  of  the  pecuniary  leg- 
acies given  in  the  codlcU,  and  adjudged  that 
$160,  the  valne  of  the  meat  on  hand  at  the 
death  of  the  testator,  being  the  only  prop- 
erty not  spedflcally  devised.  Is  subject  to 
the  payment  of  said  pecuniary  legacies,  and 
adjudged  that  Lncy  Little  was  entitled  to 
nine-tenths  of  the  "value  of  the  meat  and 
nine-tenths  of  the  $247.71,  balance  for  Re- 
tribution after  payment  of  tlie  debts  and 
funeral  expenses,"  and  held  that  the  articles 
devised  In  said  item  VI  to  Jennie  Wl^rlns 
were  not  subject  to  abatement  in  payment 
of  the  pecuniary  legacies  in  the  codicil.  To 
the  Judgment  that  said  articles  in  Item  VI 
were  a  specific  legacy  to  Jennie  Wiggins, 
and  not  liable  to  payment  of  the  pecuniary 
legacies,  Lncy  little  excepted  and  appealed. 


Court,  Franklin 


Perry  Wlggtau  devised  in  the  seomd  clause 
of  hla  will  to  his  daughter  Lucy  Little  a 
eNtaln  tract  of  land,  duly  described,  con- 
taining 60  acres;  He  anointed  his  daugh- 
ter, Jennie  Wiggins,  his  executrix,  and  In 
dause  6  <tf  said  will  he  provided  that  if  there 
was  not  a  snfliclewqr  of  money  on  hand  to 
pay  Ills  d^ta  and  fooeral  expenses  she  was 
authorised  to  s^  snch  persoial  prt^erty  as 
was  necessary,  and  gave  to  his  daughter  Jen- 
nie Wiggins  "all  the  moneys.  If  any,  after 
paying  as  directed  above,  to  her  and  to  her 
alone.  I  also  give  her  all  the  debts  owing 
to  me  at  my  death,  also  all  other  property 
of  whatsoever  kind.  Including  housdiold  and 
kitdiln  furniture  ot  every  kind  and  descrlp- 
ttm,  cattle  stock  and  tanning  implements, 
horses,  mulee,  in  fact  every  species  of  per- 
sonal proper^  that  I  may  possess  at  my 
death,  not  named  in  this  will."  He  had 
specifically  devised  a  bed  and  tumiture  to  a 
grandson  and  bis  real  estate  to  parties 
named. 


O.  M.  Beam,  of  Lonlsburg,  and  N.  T.  Gol- 
ley,  of  Wake  Forest,  for  appellant. 

Wm.  H.  and  Thos.  W.  Buffln  and  Ben  T. 
Holden,  all  of  Loatsborg,  tat  Jennie  Wlg^ 
gins. 

OLABK.  a  J.  [1]  It  Is  true  that  Item  YI 
was  a  reetduary  danse^  but  the  artidea 
therein  gtvea  spedflcally  to  Jennie  Wiggins 
do  not  abate  In  favor  of  a  pecanlary  legacy. 
In  Young  t.  Toung,  00  N.  O.  217,  the  court 
hdd  that  a  devise  almost  in  the  exact  terms 
of  this  was  a  apedflc  legate,  and  therefore 
did  not  abate  in  paym^t  of  a  pecuniary 
legacy.  In  Heath  r.  MdJanghlln,  115  N.  C. 
402,  20  S.  E.  619,  the  court  held  that  the  be- 
quest ot  two  sharoi  of  capital  stock  in  the 
Columbia  Manufacturing  Company  was  a 
specific  legacy. 

In  Robinson  v.  Hclver,  68  N.  G.  645,  a  case 
almost  exactly  on  all  fours  wltli  this,  the 
court  held: 
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"Qenenl  i>«cttnbt7  legacies  are  not  cbaice-' 
able  npoD,  mr  to  be  preferred  to,  speciSc  derlMS 
of  land,  althoogh  the  latter  be  found  in  a  re- 
iddnarr  danae  iriildi  also  hududea  peracmaltr." 

These  cases  merely  recognize  the  well-ea- 
tabUshed  rule  that  "speclflc  legacies  do  not 
abate  with,  or  contribute  to,  general  legacies. 
There  are  exertions,  as  where  the  whole 
estate  la  given  In  Q>eclflc  legacies  and  a  pe- 
cuniary legacy  Is  given,  or  where  an  inten- 
tion that  the  speclflc  legacies  shall  abate  ap- 
pears in  the  wlU."  Heath  r.  McLaughlin,  su- 
pra. This  last  Is  not  the  case  here,  for  the 
oodldl  expressly  confirms  the  devise  of  the 
property  given  to  Jennie  Wiggins  by  Items 
I  and  TI,  and  Indicates  no  intention  to  re- 
duce It  in  favor,  or  subject  it  to  the  Hen 
of  the  pecuniary  legacy  to  Lucy  Little. 

[1-4]  In  this  case  the  last  daiue  of  item 
VI,  which  provides,  "In  fact  every  species 
^-o£  persDUal  prc^rty  I  may  possess  at  my 
death  not  named  in  my  wlU,**  ia  a  general 
Ic^cy.  Hie  testator  died  leaving  a  con- 
alderable  ananUty  of  meat,  to  wit,  600 
pounds.  This  meat  Is  not  bequeathed  qtedfl- 
•cally,  and  was  properly  applied  to  the  pecun- 
iary legacies  in  the  codlcU. 

The  second  sentence  in  itaa  TI  ot  said 
will,  **I  give  and  bequeath  to  my  dau^ter, 
-Jemnle  Wiggins  all  moneys,  if  any,  after  pay- 
ing as  above  directed  [d^ts  and  funeral  a- 
penses]  to  her  and  bae  alooB,"  was  another 
general  legacy,  and  the  residue  of  said  fund 
vraa  propetly  applied  to  the  pecuniary  1^- 
-dea  In  the  codlciL 

There  bdng  general  and  specific  legacies 
In  the  will,  the  latter  do  not  abate  in  pay- 
meat  of  the  pecuniary  legadea. 

Affirmed. 


(X19  N.  C.  Ml) 

UBRCHANTS'  NAT.  BANK  OF  RALEIGH 
V.  ANDBBW8.  (No.  257.) 

-  <Snprane  Coort  of  North  CaioUna.  Mardi  24, 
1820.) 

1.  BnXS  AND  none  4=9483(3)— DmNDAHT 

ADHrmna  szBCtmoir  has  bdbdbk  to  xs- 

TABUBH  WABT  OF  OOHBIDKBATION,  AND 
PIAIHTUT  KKED  NOT  FSOVB  ADUISSIOI*  OF 

cxxctmoM. 
Where,  In  an  action  on  a  note,  defendant  in 
hU  answer  admitted  the  execution  of  the  note 
and  pleaded  want  of  consideration  as  a  defense, 
the  burden  was  on  him  to  establish  hia  defense, 
and  it  was  not  necessary  for  plaintiff  to  intro- 
duce the  part  d  Ha  answer  admitting  execution 
of  the  note. 

2.  Pleadino  4=98(4)— Axuoation  that  nois 
was  without  00r6idebati0h  a  conclusion. 

In  an  actitm  on  a  note,  an  allegation  of 
the  answer  that  the  note  was  executed  without 
consideration  was  a  mere  conclusion,  where  no 
facta  were  stated  showing  that  there  was  no  con- 
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sideradon,  and  defendants  examlnatlni  before 
the  derk  did  not  dlsdose  HxAb  soffldant  to  ovo^ 

come  the  presumption  of  consideration. 

3.  BUJLB  AND  NOTES  ^»^(4>— EVIDKNCK  IH- 
8UFFICIENT  TO  OVSBOOlCi  PBXSUlIFTIOir  4V 

CONBIDEBAITON. 

In  an  action  on  notes,  evldenoe  Md  Insuf- 
ficient to  overcome  the  presunyttion  arising  fr<Hn 
defendant^  admission  of  the  ezeeotlon  of  the 
notes  that  they  vrm  mpported  by  a  oonriderar 
tlon. 

Appeal  tnm  Superior  Gonrt^  Wake  Ooonty ; 

Gulon,  Judge. 

Action  by  the  Merchants*  National  Bank 
of  Ralel^,  N.  G.,  against  Wm.  J.  Andrews. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   No  error. 

This  is  an  action  on  two  notes,  one  for 
$1,500.  and  the  other  for  $12,000,  dated  April 
8. 1919,  due  90  days  after  date  with  Interest 
after  maturity.  The  defendant  admitted  th» 
executirai  of  the  notes,  and  alleged  that  they 
were  without  eonsldentlon.  TbA  plaintiff 
introduced  evidence  tending  to  prove  tiie  ex»- 
cntikm  of  the  notes  the  defendant,  and 
also  the  following  part  of  paragraph  S  of  the 
answer: 

"The  defendant  admits,  in  answer  to  pais- 
graph  8^  tliat  he  executed  a  note  for  the  amount 
and  of  the  tenor  ot  the  copy  set  fwth  In  para- 
graph 8  of  the  complaint." 

The  d^endant  Introduced  the  eramlnatlon 
of  himself  taken  by  the  plaintiff  before  the 
<derk  as  follows: 

**Hl8  name  Is  William  Johnston  Andrem,  age 
48  years,  -  teridoice,  105  B.  North  street, 
Baleigh.  N.  a  Plaintiff's  attorney  handed  wit- 
ness a  paper,  which  was  ideuti&ed  and  maiked 
'PlaintifTs  Exhibit  A.'  The  defendant  stated 
that  he  signed  the  said  paper.  It  being  the  note 
for  $12,000.  PlaiDtUFs  attorney  handed  witness 
another  paper,  marked  'PlaintUTs  ExhilHt  B,' 
which  was  a  note  for  $1,500,  and  witness  stated 
that  he  signed  the  same.  Witness  states  that 
Exhibit  A  calls  for  an  amount  of  $10.30.  Wit- 
ness stated  that  he  ligned  the  same.  Plaintiff 
offers  ExUMt  A  and  Exhibit  B,  both  being 
dated  the  8th  of  April,  1919.  Driendant  was 
asked  if  he  drew  a  eh^ck  on  the  OMxeD^  Nation- 
al Bank  of  Raleigh  tm  the  8th  day  of  April. 
1919,  payable  to  the  order  of  the  plaintiff  or 
its  cashier  for  the  payment  of  interest  on  said 
Exhibit  A  and  Exhibit  B,  aggregating  $227.20. 
Defendant  stated:  That  he  did  not  draw  a 
check  for  $227.20.  That  he  drew  two  checks  on 
the  8th  day  of  April,  1910,  payable  to  the  Uer- 
diants*  Natitmal  Bank,  ehe^  No.  200S  tm 
$80.40^  and  cheek  No.  2004  tor  $20(U0;  TImm 
cheeks  were  given  tot  die  payment  of  aome 
papers  that  he  had,  some  of  his  papers  and 
some  of  MiHiitor  Graphite  Company's  papers. 
That  he  could  not  say  that  the  check  for 
$20S.20  was  given  for  the  interest  on  the  two 
notes  for  the  reason  that  Mr.  Drake  said  that 
be  needed  so  much  and  the  witness  drew  the 
check  for  that  amount.  They  were  working  to- 
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setiier,  and  Iw  Mid,  Dxim  a  dwek  lor  wo  mnch, 
and  defendant  drew  it.  Be  doea  not  deny  that 
ha  paid  die  dlacoant  apon  the  two  notes.  He 
tki^  die  check  for  $80.40  waa  given  to  cover 
Us  own  personal  papers.  That  he  did  not  think 
that  he  had  any  papers  in  the  Merchants*  Na- 
tional Bank,  but  be  had  others  that  were 
handled  tlurongb  the  Merchants'  Bank.  Tliat 
he  had  some  at  Apex  that  were  handled 
through  the  bank.  That  some  other  transaction 
must  have  taken  place  between  the  witness  and 
the  Meteha&ttf  Bank  on  the  8th  day  of  April, 
1919,  other  than  relating  to  the  falUag  dae  of 
the  two  notes  above  referred  to,  as  will  be  seen 
by  check  for  $30.40  of  that  date.  Witness  was 
educated  at  Chapel  Hill  and  Cornell,  and  took 
a  degree  of  Mechanical  Engineering  at  ComelL 
When  he  signed  the  two  notes  offered  in  the 
evidence,  be  saw  that  each  one  of  them  was 
dae  in  90  days,  and  that  the  interest  was  due 
after  maturity.  He  has  had  consldOTable  ex- 
perience with  banks;  has  given  notes,  paid 
notes,  drawn  notes  and  checks  on  banks.  His 
own  indiiddnal  buriness  la  done  widi  the  Clti- 
aen^  Kational  Bank  of  Raleigh.  He  conld 
not  ascertain,  from  examining  his  checks  and 
accottnts,  what  those  two  checks  covered,  as  the 
only  recollection  he  has  of  It  was  going  In 
there,  and  Mr.  Drake  said  he  wanted  some 
money  to  cover  Interest  on  the  two  papers,  and 
be  BupiKised  that  was  what  it  was  tor.  He 
gave  Mr.  Drake  the  two  checka,  as  Mr.  Drake 
aaid  that  to  witness.  Witness  means  aimply  to 
aay  that  he  did  not  make  any  calculation  Urn* 
self.  States  that  he  doea  not  know  diat  Mr. 
Drake  said  it  was  for  interest  on  the  two  notes. 

"Q.  Yon  jost  said  it  waa  for  interest  on  these 
papers?  A.  I  think  that  is  right  in  interest 
and  Btampa. 

"Q.  The  interest  on  $13,500  for  90  days  Is 
$202 JM)?  Witness  calculates  and  answers  'Tes,' 
and  adds  that  interest  and  stamps  on  $13,500 
tor  90  days.  He  had  other  notes  out,  bat  he 
could  not  tell  you  what  the  amonnts  were,  on 
the  8ih  day  of  April,  1919.  No  other  notes  for 
that  exact  amonnt  at  said  bank  at  that  time 
nor  called  to  witnesa'  attention  rince. 

"The  Herchanta*  National  Bank  did  not  pam 
to  hia  credit  so  far  as  he  has  heard  on  the  8th 
day  of  April.  1919,  the  sum  of  $12,400.  He 
did  not  get  fr<Hn  the  bank  on  that  day  $13,600. 
He  did  not  pay  the  sum  of  $19.30  on  S— 20— 19 
on  the  $12,000  note.  He  did  not  authorize  It  to 
be  paid.  Mr,  Drake  was  handling  the  finances 
of  the  company,  and  if  it  was  paid,  it  waa  nn- 
doobtedly  paid  by  him  oat  of  some  money  that  he 
bad.  The  bank  did  not  notify  him  how  It 
acquired  the  $19.80,  and  he  doea  not  know  of 
his  own  knowledge.  Mr.  Drake  flUed  np  the 
$12,000  note  and  the  $1,S00  note.  The  Mer- 
^anta*  National  Bank  did  not  pay  to  anybody 
at  hia  reftnest  on  the  9th  day  of  April.  1919, 
$13,500. 

"He  was  at  one  time  president  of  the  Raleigh 
Electric  Company,  county  chairman  of  one  of 
the  grreat  political  parties.  He  was  president  of 
the  Monitor  Graphite  Company,  of  which  Mr. 
Drake  waa  vice  president.  When  he  waa  presi- 
dent of  the  Balelf  h  Eaeetrle  Company  tliere  were 
about  80  men  nlider  him.  Waa  three  years 
at  Oomell,  and  my  degree  frran  that  Cidlege 
ranks  with  the  best  in  the  conntqr.  It  takes 
four  yeaia  to  gat  it  nsaally.** 
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Hie  defendant,  after  c^Jectlon  by  plaintiff, 
oflSered  the  following  part  of  paragnipb  2, 

not  otFered  by  the  plaintiff: 

"But  that  the  said  note  was  execnted  by  him 
withoQt  any  consideration  whatever,  and,  ex- 
cept as  herdn  admitted,  the  allegatlona  of  para- 
graph 2  an  nntme  and  are  denied.** 

At  the  conduslon  of  the  evidence,  bis  honor 
instructed  the  jury  to  answer  the  Isanee  In 
favor  of  the  plaintiff  If  they  believed  the 
entire  evidence,  and  the  defendant  excepted. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff  for  the  amonnt  of  the  notes  sued  on, 
and  the  defendant  sqi^ealed. 

Manning,  Kltdiln  &  Mebane^  of  Bal^^, 
for  app^ant 
Robert  W.  Winston,  of  Bnl^ifh,  for  qtpellee. 

AIXEN,  J.  [1]  The  !ntrodacUon  of  a  part 
of  tlifl  anawer  of  the  defradant  by  the  plain- 
tiff  -wbl^  made  It  possible  tor  the  defendant 
to  Intrbdnoe  the  remainder  of  the  paragraph, 
and  which  raises  tbs  ralr  question  debatable 
on  the  an)eal,  was  unnecessary  because  the 
defendant,  having  admitted  the  execution  of 
the  notes  and  having  pleaded  ae  a  defense 
the  want  of  conslderatloQ,  the  burden  waa  on 
him  to  make  good  the  defense,  and  if  be  had 
declined  to  Introduce  evidence  the  plaintiff 
would  have  been  entitled  to  judgm^t  on  the 
pleadings. 

[2]  This  Is  not,  however,  fotal  to  the  plain- 
tiff, as  the  statement  In  tbe  answer  that  the 
notes  were  executed  without  consideration, 
when  considered  In  connection  wl^  the  ex- 
amination of  the  defendant,  la  but  a  mere  con- 
clusion. 

[3]  The  defendant  states  no  facta  In  the 
answer  showing  why  he  alleged  that  there 
was  no  consideration  for  the  notes,  and  when 
he  was  examined,  instead  of  swearing  that 
they  were  without  consideration,  he  states 
the  facts  connected  with  the  transaction  and 
upon  which  he  relied  to  show  want  of  con- 
sideration, and  these  are  not  snffldent.  In 
our  c^lnloD,  to  meet  the  burden  cast  upon 
him  by  tbe  law  upon  the  admission  of  tbe 
execution  of  the  notes.  See  Plner  v.  Brittaln, 
liSS  N.  O.  401,  81  S.  E.  462.  and  Bevlaal,  | 
2172.  He  says  upon  his  examination: 

"The  Merchants*  National  Bank  did  not  pass 
to  his  credit  80  far  as  he  baa  heard  on  die  8th 
day  of  April,  1919,  the  sum  of  $18,fi0a'* 

Certainly  not,  because  the  defendant  k^t 
his  account  with  the  Citizens^  Natlcuial  Bank, 
and  not  with  the  Merchants'  National  Bank. 
He  says,  again,  he  "did  not  get  from  the 
bank  <m  that  day  $13,600."  and,  again.  "Tb6 
Merchants*  Natlcnal  Bank  did  not  pay  to 
anybody  at  his  request  on  tbe  9th  day  of 
April,  1919,  $13,500."  These  statements  may 
all  be  true,  and  still  they  do  not  prove  the 
defenaa    In  the  first  plao^  the  defendant 


Digitized  by 


Google 


602 


102  SOTJTHBAarERN  BEPOBTEB 


(M.a 


confines  bis  'statement  to  one  partlcniar  day 
and  to  the  payment  of  the  whole  anumnt 
on  Uiat  day,  vtaen  the  mon^  micbt  have 
been  paid  on  another  day  or  In  different 
ainoimti  on  different  days,  or  Uie  notes  sued 
on  may  have  beoi  given  In  renewal  of  obll- 
gationa  of  the  d^ndant,  or  at  notes  of  the 
Monitor  OraiOdte  Ccnnpany  of  ^hlch  he  was 
president,  and  the  latter  seems  to  have  been 
the  real  transactloo,  because  be  admits  that 
he  gave  (Aecks  on  the  CiltlEenB'  National 
Bank  payable  to  the  Merchants'  National 
Bank  on  the  8fh  day  of  April,  1019,  one  for 
¥80.40  and  the  other  for  $205.20,  the  last 
amount  being  the  discount  on  the  two  notes 
sued  on  for  90  days,  and  he  says: 

"Those  checks  were  given  for  the  payment  of 
some  papers  that  be  had,  sMtie  of  his  papers 
and  some  of  the  Monitor  Graphite  Company's 
pajKrs." 

"He  thinks  the  check  for  fBOM  was  girea 
to  fiorer  his  own  xwrsonsl  papers." 

If  BO,  the  check  for  $206.20,  the  discount 
of  the  two  notes  In  action,  must  hare  been  for 
the  Monitor  Graphite  Company's  papers. 
It  Is  inconceivable  that  the  defendant,  edu- 
cated at  Cbapel  HIU  and  Cornell,  and  having 
a  decree  from  the  latter  institution  which 
"ranks  with  the  best  In  the  country,"  presi- 
dent of  the  Raleigh  Mectric  Company  and 
president  of  tbe  Monitor  Graphite  Company, 
should  have  executed  two  notes  aggregating 
$13,600,  and  have  paid  tbe  discount  on  these 
for  90  days  out  of  his  own  money,  when 
there  was  no  consideration  for  tbe  notes,  and 
be  should  at  least  be  held  to  swear  upon  his 
examination  that  there  was  no  consideration, 
or  state  facts  which  would  exclude  the  rea- 
sonable probability  of  a  consideration;  and, 
baring  failed  to  do  so,  he  has  not  offered 
evidence  rebutting  the  presumption  raised 
by  the  admission  of  the  execution  of  tbe 
notes. 

No  error. 


(179  N.  C.  322) 

HABBIS  T.  TUBNEB  et  aL    (No.  260^ 

(Supreme  Court  of  North  Carolina.  Mardi  17, 
1920.) 

1.  Evidence  4=}5SS— Jdbt  need  not  accept 
as  ikde  all  tb8tihont  offbbed. 

Jurors  ate  not  bound  to  accept  as  true  all 
the  testinumy  offered  by  the  plaintiff  or  tha 
defendant,  but  can  accept  a  part  and  reject  the 
remainder,  beine  the  sole  judges  of  tbe'  testi- 
mony aud  what.it  tends  to  prove,  including  the 
crcdiMUty  of  the  witnesses. 

2.  Appeal  and  ebbok  «s>21G(2)— Pasit  de- 
si  bino  SFECinO  ZHBTSDCrxOHS  UDBT  BX- 
qOESI  8A11E  AT  TBIAL. 

If  a  party  desires  fuller  or  more  specific 
instructions  than  those  given  by  the  court,  he 


must  ask  for  them,  and  not  w^t  uodl  tbe  rer- 
dict  has  gone  against  him,  and  then  for  the 
first  time  complain  that  an  error  was  committed. 

8.  Tbiai.  ^»139(1)— Covbt  cannot  xhbtbcct 
jvki  to  ak8web  questioh  of  paot  zh  a 

PABTICUUB  WAT. 

No  matter  how  sbroDgly  the  evidence  sup- 
ports the  view  of  one  party,  tbe  court  cannot  in 
view  of  Bevisal  1906,  f  635,  foriiidding  glriag 
opinion  on  tbe  facts,  instruct  the  Jury  to  an- 
swer a  question  of  fact  in  a  particular  way; 
Bocb  park's  remedy  t)eiDg  a  request  to  the  court, 
that  tbe  verdict  be  set  aside  as  being  against 
the  weight  of  tha  evidence. 

4.  Appkax.  and  xbbob  «s»977(3)— DxoiBioir. 
Bsmno  ASIDE  vbbdict  as  against  btx- 

DENCE,  not  BEVIEWABUE. 

Decision  of  trial  court,  setting  aside  a  Ter> 
diet  as  being  agaiust  the  weight  of  tha  ert 
denee,  is  not  reviewable^ 

Appeal  from  Superior  Court,  Franklin 
County;  Guim,  Judge. 

Action  by  J.  N.  Harris  against  J.  A.  Turn- 
er and  others,  and  by  J,  A.  Tmaet  against  J. 
N.  Harris,  consolidated.  From  a  judgmmt 
for  only  part  of  the  letiet  demanded,  J.  A. 
Turner  and  others  appeaL  No  error. 

Plaintiff  brought  an  action  against  detend- 
ant  to  recover  $1,000,  the  balance  of  a  salaiy 
of  $2,000  allied  to  be  due  him  as  drummer 
for  tbe  defendant,  who  had  a  tobacco  ware- 
house In  Loulsbnrg.  Defmdant  J.  A.  Tonier 
sued  plaintiff.  In  another  action,  to  recover 
$3,114.77  which  they  allege  he  owed  them  on 
his  "pin  hook"  account,  that  is,  not  on  uuy 
business  done  for  them,  but  on  his  own  ao 
count,  during  the  year  1915  and  1916  by  por- 
cbasittg  leaf  tobacco  for  himself  and  selli&g 
it  In  tbe  defendant's  warehouse,  tbe  latter 
advancing  money  to  the  amount  of  $24,158.4» 
to  aid  him  in  these  personal  transactloDs. 
Plaintiff  paid  on  this  amonnt  in  cash  $20,013.- 
72,  which  together  with  the  $1,000  of  tbe 
salary  due  tbe  plaintiff  left  a  balance  of 
$3,114.77,  which  this  suit  was  broui^t  to 
recover. 

The  two  actions  were  consolidated  and 
tried  together;  tbe  balance  of  salary  being 
treated  as  plaintiff's  claim,  and  the  balance 
due  of  the  "pin  book"  account  as  defendant's 
counterclaim,  plaintiff  denying  the  latter,  and 
averring  that  he  owed  nothing  upon  it,  as  it 
was  not  his  account,  but  that  of  the  d^end- 
ant  There  was  evidence  on  tbe  question 
whether  what  Is  called  the  "pin  hook"  ac- 
count was  tbe  personal  account  of  the  plain- 
tiff, or  the  account  of  the  defendant,  baaed  on 
transactions  exclusively  theirs.  This  question 
was  submitted  to  the  Jury,  and  the  fcAlowlng 
verdict  was  returned: 

"la  the  plaintiff  indebted  to  J.  A.  Turner  upon 
the  counterclaim  pleaded  in  tUa  action;  If  ao, 
in  what  amount?   Answer:  $1,000." 
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The  court  charged  Qm  jury  as  follows: 

"DetendftntB,  while  admitting  this  unpaid  ac- 
oount.  contend  that  plaintiff  ia  indebted  to 
Turner  and  the  warehouse  company  in  the  sum 
of  $3,840.67,  as  limited  by  his  complaint,  over 
and  above  tha  sum  so  doe  him  on  salary  ac- 
count, and  eostenda  that  thia  iasae  should  be 
anavered  in  Us  favor  for  tobacco  booght  on  per- 
sonal account  of  J.  N.  Harris.  Therefore  yon 
are  relieved  of  considering  the  gnestion  of 
amount  due  plaintiff,  Harris.  The  question  you 
are  to  consider  is.  Does  plaintiff,  Harris,  owe  de- 
fendant warehoase  company  this  money  ad- 
vanced on  personal  account  of  Harris  in  pay- 
ment of  tobacco  purchased  by  him  for  his  per^ 
sonal  ase  and  benefit?  If  defendants  have  sat- 
isfied you  by  the  greater  weight  of  the  evidence 
that  the  tobacco  was  bought  by  Harris  on  his 
own  account,  inquire  and  say  how  mudi  was 
paid  out  on  such  purchases  by  the  company, 
and  answer  the  issue  in  such  amount  as  you 
may  find  was  paid.  It  defendantH  have  failed 
so  to  satisfy  you  by  the  greater  weight  of  the 
evidence,  or,  on  the  other  hand.  If  you  shall 
find  that  the  tobacco  was  bought  by  Harris  for 
Turner  and  the  warehouse  company,  and  ac- 
cepted by  the  company  and  paid  for  by  it  under 
auc3i  purchaaes,  thm  answer  the  Isnie  'Noth- 
ing'" 

There  was  no  prayer  for  Instructions. 
Judgment  on  the  verdict  Defendants  ap- 
pealed, and  assigned  this  alngle  error: 

'Hm  defendants  except  to  the  refusal  of  the 
court  to  grant  their  motion  to  set  aside  the 
verdict  ui>on  the  ground  that  the  aame  is  in- 
consifltent  with  any  or  all  of  the  evidence,  for 
that  it  tiie  defendants  are  entitled  to  recover 
anything  upon  their  counterclaim  the;  are  en- 
titled to  recover  the  full  amount  thereof,  and  in 
DO  view  of  the  evidence  could  the  jury  have 
found  consistentiy  with  any  or  all  tile  evi- 
dence tiiat  the  defendants  were  entitled  to  re- 
cover the  Bum  of  |1,000  and  no  more,  the  plain- 
tiff having  not  denied  specifically  the  purchase 
by  him  of  any  particular  lot  of  tobacco,  but 
contending  that  all  of  the  tobacco  was  bought 
for  the  warehouse,  and  none  for  bis  own  ac- 
count and  risk." 

B.  T.  HoldeD,  W.  H.  Yarborouffh,  and 
Wlilte  &  Ual<me,  an  of  Lonlsbniv,  for  appel- 
lants. 

Wm.  H.  ft  T.  W.  Rnffln  and  W.  U.  Peran, 
all  d  lionlslnirg,  for  appellee. 

WALKER,  J.  (after  atattng  tiw  facta  as 
above).  [1]  We  do  not  aee  bow  there  can 
be  any  error  In  the  Judges  tibarge,  and  none 
is  alleged.  The  case  was  left  with  the  Jury 
upon  the  evidmce  as  to  the  terms  of  the  con- 
tract between  the  parties  and  ss  to  tb»  dam- 
ages. The  jurws  were  not  bound  to  accept 
as  true  all  the  testimony  offered  by  the  plain- 
tiff or  the  defendants,  bat  could  accept  a  part 
and  reject  the  remainder,  as  they  were  the 
sole  Judges  of  the  testimony  and  v^t  it 
tended  to  prove,  which,  of  course,  included 
the  credibility  of  the  wltneases.  l%ey  ntight, 
for  instance,  have  fbnnd  ttiat  plaintiff  had  not 
promised  to  pay  as  mnch  as  the  deftodanta 


claimed,  or  had  not  bought,  for  himself  as 

much  leaf  tobacco  as  alleged. 

[2-4]  The  objection  of  the  defendants  fs  not 
to  the  Judge's  charge,  but  to  the  verdict, 
which  is  the  only  object  of  his  attack — not 
to  what  the  Judge  said,  but  to  what  the  Jury 
found.  The  Judge  left  the  question  of  dam- 
ages entirely  to  the  Jury,  for  he  could  not  de- 
cide it  as  a  matter  of  law.  We  cannot  agree 
with  the  defendant's  contention,  in  a  legal 
sense,  "that  the  verdict  Ib  inconsistent  with 
any  or  all  of  the  evidence,"  and,  if  defendants 
were  entitled  to  recover  $1,000,  they  were  en- 
titled, as  a  matter  of  law,  to  recover  all  of 
thdr  claim.  There  was  no  request  for  an 
instruction  to  that  effect,  and  there  Is  no  ex- 
ception to  the  <^rge  of  a  llbe  nature.  If 
the  proposition  be  true,  the  point  of  the  ob- 
jection is,  not  that  the  Jurors  decided  con- 
trary to  the  instruction  of  the  court,  for  the 
court  gave  no  such  Instructiott,  but  it  was  that 
the  jury  tailed  to  Instruct  themselves  as  to 
the  law.  When  the  Judge  left  the  amount 
paid  by  the  defendants  for  the  jury  to  find, 
defendants  were  silent,  and  therefore  as- 
sented to  this  treatment  of  the  question.  If 
the  defendant  desired  a  spedal  Instmction- 
to  guide  the  jury,  they  should  have  asked  for 
it.  Simmons  v.  Davenport,  140  N.  G.  407, 53  S. 
E.  225;  We  there  held  that  If  a  party  de- 
sires fuller  or  more  spedflc  Instructions  than 
those  given  by  the  court  In  the  general  charge, 
be  must  ask  for  them,  and  not  wait  until  the 
verdict  has  gone  against  him,  and  then,  for 
the  first  time,  complain  that  an  error  was 
committed.  We  repeated  this  rule  In  Davis 
V.  Keen,  142  N.  O.  at  p.  SOS,  SS  B.  B.  801,  in 
these  words: 

"Any  omission  to  state  the  evidence  or  to 
charge  in  any  particular  way  should  be  called  to 
the  attention  of  the  court  before  verdict,  so 
that  the  Judge  may  have  opportunity  to  correct 
the  oversight.  A  party  cannot  be  silent  under 
sach  drcumstanees,  and,  after  availing  blmseU 
of  the  chance  to  win  a  verdict,  raise  an  objee- 
tioD  afterwards.  Be  is  too  late.  His  silence 
will  be  adjudged  a  waiver  of  his  right  to  ob- 
ject," where  the  instruction  irf  the  court  is 
not  itself  erroneous. 

This  has  been  aiqproved  In  many  cases,  and 
very  lately  In  severaL  Baggett  t.  Lanier,  178 
N.  O.  182.  100  S.  B.  254;  IPntch  t.  Railroad 
COn  ITS  N.  O.  282,  100  S.  B.  486;  Sears  v. 
Railroad  Co.,  178  N.  a  286,  100  S.  B.  488; 
State  T.  Standi!,  178  N.  a  688, 100  &  B.  241. 
It  can  make  no  differ«ice  how  strragly  the 
evidence  supports  tba  daCendanf  s  view,  it  Is 
stiU  a  question  of  fact  to  be  settled  by  the 
jnry.  In  such  a  case,  the  remedy  is  a  request 
to  the  court  that  the  verdict  be  set  aside  as 
being  against  the  weli^t  of  the  evidence  the 
dedalon  upon  which  is  in  the  dlscreUfn  of 
the  Judge,  and  it  Is  not  revlewabl&  It  would 
have  been  an  ittTaBA<Hi  the  province  of  the 
jury  if  the  Judge  had  Instmcted  them  to 
answer  a  question  of  flact  In  a  partlcnlar  wi^. 
Bevlaal  of  UKXt,  |  68S;  mthers  t.  Lane,  144 
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N.  C.  184,  56  S.  B.  855:  State  v.  Rogers,  173 
N.  O.  755,  91  S.  B.  854,  L.  B.  A.  1917B,  857; 
State  v.  Wlndley,  178  N.  0.  670, 100  S.  B.  116. 

The  plaintiff  denied  any  UabUity  to  the 
dtfendants  on  tbe  alleged  "pin  hook"  ac- 
count, or  that  he  owed  the  amount  claimed, 
raising  thereby  an  issue  for  the  Jury. 

No  emNT. 


(179  N.  C.  290) 

SOUTHERN  STOCK  FIRE  INS.  CO.  OF 
GREENSBORO  v.  RALEIGH,  a  &  S. 
BY.  CO.  et  al.   (No.  101.) 

(Snpzeme  Court  of  North  Carolina.  March  10, 

1020.) 

1.  AonoH  ^57(2)  —  SBFAaAis  actions  bt 
inauBBBa  aoazmbt  pxbsoh  OAUsma  lobs 

ICAT  BX  COnSOXlDAISD. 

The  court  can  consolidate  separate  actions 
againvt  the  party  negligently  burning  property 
brought  Independently  by  the  aereral  insurers 
who  liave  paid  th^r  policies  thereon. 

2.  AcnoN  «=»S3(2)— Objbotioh  to  sPLTtnira 

GAU8B  OF  ACTION  WAIVXD  BT  ANSWER  10 
UBITB. 

Objection  to  splitting  cause  of  action  against 
wrongdoer  burning  insured  proper^  is  waived, 
where  at  the  same  time  there  are  brought 
against  him  separate  actions,  one  by  tbe  owner 
for  the  amount  of  loss  above  tbe  insurance, 
and  one  by  each  of  the  insurers  for  tbe  amount 
of  insurance  it  had  paid,  and  defendant,  instead 
of  objecting  by  plea  or  motion,  answers  to  the 
merits. 

Appeal  from  Superior  Court,  Harnett 
County;  Connor,  Judge. 

Action  tbe  Southern  Stock  Fire  Insur- 
ance Company  of  Greensboro  against  the 
Balelgb,  Charlotte  ft  Southern  Ballway  Com- 
pany and  another.  Vttm  an  adverse  jud^ 
ment,  plaintiff  appeals.  Bev^sed. 

This  la  an  action  by  an  Insurance  company 
to  recover  tbe  amount  of  the  Insurance  paid 
by  the  plaintiff  to  the  Eim  caty  Lumber  Com- 
pany on  account  of  loss  by  fire  alleged  to 
have  been  caused  tbe  negligence  of  tbe 
defendant 

(1)  On  November  11«  1912,  a  fire  occurred, 
whlcdi  destroyed  lumber  owned  by  the  Sam 
City  Lumber  Company,  amounting  In  value 
to  upwards  of  $20,000. 

(2)  On  December  8,  1014,  the  Elm  City 
Lumber  Company  and  N.  McLaughlin  com- 
menced an  action  against  the  defendant,  re- 
turnable to  the  January  term,  1915,  the 
plaintiffs  therehi  suing  for  (8,166.83,  ¥4,971.12 
of  which  was  claimed  by  N.  McLaughlin  and 
$3,194.71  by  the  Elm  City  Lumber  Company. 

(3)  At  the  January  term,  1917,  during  the 
trial  of  the  MclAUghlin-Elm  City  Lumber 
Co.  Case,  which  Is  rqiorted  In  174  N.  C  183, 
03  8.  B.  748,  the  plaintlffii  fheretai  were  at 


lowed  to  file  an  amended  complaint.  In  wUdi 
la  set  np  tba  amount  of  Insurance  which  bid 
been  paid  to  the  Blm  City  Lumber  Oocn- 
pany,  to  wit;  $11,678.49  by  several  Insmranea 
companies;  and  the  plaintiffs  also  in  said 
amended  comidalDt  of  January.  1917,  alleged 
that  the  total  value  of  the  lumber  was  a 
great  deal  In  excess  of  ^,000,  tbe  total  ni- 
ne of  the  lumber  at  the  plant  at  tbe  time  of 
the  bunUng  being  alleged  to  be  greatly  la 
excess  of  ^2.000,  and  tbe  unbumed  portion 
being  alleged  to  be  of  the  value  of  $2,000.15. 

(4)  At  saia  January  term.  1917,  tbe  Elm 
City  lumber  Company  recovered  Judgment 
against  tbe  defendant  for  $7,500.  and  after 
appeal  to  this  court  a74  N.  C.  182,  93  S.  B. 
748),  where  tbe  Judgment  of  the  lower  court 
was  affirmed,  the  defendant  paid  said  judg- 
ment in  full. 

(6)  At  no  time  prior  to  the  November  term, 
1919,  has  the  plaintiff  sought  any  relief  ex- 
cept through  the  medium  of  its  independent 
action. 

(6)  The  summonses  In  this  and  the  other 
three  Insurance  company  cases  and  In  the 
Elm  City  Lumber  Company  case  against  this 
defendant  were  all  Issued  December  3,  1914. 
The  actions  by  the  other  Insurance  CMupa- 
nies  were  like  this  to  recover  Insurance  paid 
to  Elm  City  Lumber  Company. 

At  November  term,  1919,  the  plaintiff  in 
this  action  moved  to  consolidate  all  of  the 
actions  by  the  insurance  companies,  alleg- 
ing that  in  the  action  by  tbe  Elm  dtj  Lum- 
ber Oompany  against  the  def^dant  no  re- 
covery was  sought  or  had  on  account  of  the 
Insurance  paid,  and  that  the  damages  assess- 
ed was  the  difference  between  the  insurance 
and  the  value  of  the  property. 

The  Judge  was  of  the  opinion  that  .he  bad 
no  right  to  oonsoHdate  this  case  with  tbe 
other  three  caees  named,  and  rinsed  to 
grant  the  motion  made  by  plalntUFd  connsd. 
Tbe  plaintiff  excepted. 

The  defoidant  then  moved  to  dismiss  the 
action  on  the  ground  that  tbe  complaint  does 
not  state  a  cause  of  action,  in  that  firom 
said  complaint  it  appears: 

<a)  That  the-  title  to  ttie  lumber  destrc^ed 
by  flre  was  In  tlie  Sim  Oty  Lumber  Gian* 
pany. 

(b)  That  the  amount  of  Insnranoe  which 
plaintiff  paid  to  said  Elm  City  Lumber  Com- 
pany on  acoount  of  said  lumber  deatroycd 
was  $2,976.76. 

(c)  That  the  value  of  ttie  lumber  destroyed 
was  $20,000. 

This  motl<m  was  allowed,  and  tba  plalntUT 
excepted  and  appealed. 

Godwin  ft  Williams  and  B.  F.  Toung,  all  of 
Dunn,  and  B.  W.  Wlnstw,  of  Balelgb,  tor 
appellant. 

H.  McD.  Roblns(»,  of  FayettavlU^  and  A. 
N.  Slmms,  of  Balelgb,  for  appdlees. 
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ALLEN,  J.  [1]  His  honor  was  in  error  in 
holding  that  he  did  not  have  power  to  con- 
•oUdate  the  several  actions  brought  by  the 
Insurance  companies.  See  Insurance  Co.  t. 
BaUway  Co.,  102  S.  B.  417,  at  this  term, 
oplnlm  by  Walker,  J.,  where  the  precise 
qaestion  is  fully  discussed  and  decided. 

The  same  case  also  holds  that  the  Elm 
City  Lumber  Company  may  be  made  a  party, 
and  that  this  would  not  change  the  charac- 
ter of  the  action.  If,  however,  the  luiAber 
company  Is  not  made  a  party,  we  are  of  opin- 
ion the  consolidated  action  may  be  maintain- 
ed, although  the  loss  exceeds  the  Insurance, 
If,  as  allied  and  so  tar  not  denied,  the  par- 
ties bare  In  effect  divided  the  action,  and 
this  follows  naturally  ttom  the  decision  in 
PoweU  V.  Water  Co.,  171  N.  a  200,  88  S.  D. 
426,  Ann.  Cat.  1B17A,  1802.  It  was  held  In 
that  case: 

**CI)  ^niat  th»  right  of  action  to  recover  dam- 
ages tnm  the  wnwgdoer  Is  in  the  Insured,  and 
that  tbia  right  of  action  la  one  and  Indivisible. 

"(^  That  upon  payment  of  the  inntanos  the 
tnsnrer  is  subrogated  to  the  rights  of  the  ia- 
aared  as  against  the  wrongcloer. 

"(^  Tbat  if  the  insurance  is  equal  to  or  ex- 
ceeds the  loss,  this  right  of  subn^atlon  ex- 
tends to  the  whole  right  of  actiMi  in  the  In- 
sand,  and  operates  as  an  «Qiiltable  assignment, 
■ad  th»  action  may  thereafter  be  prosecuted  In 
tiie  name  of  the  insurer. 

"(4)  That  if  the  insurance  is  leas  than  the 
total  loss,  the  right  of  subrogation  st^  exists; 
bat,  as  the  tight  of  action  is  indivisible,  and 
ma  die  insurer  has  mily  paid  a  part  M  the  loss, 
and  is  not  entitled  to  an  assignment  of  the 
whole  cause  of  action,  the  action  must  be  prose> 
coted  in  the  nsme  d  the  insured. 

**(t9  That  a  release  the  insnrad  doea  not 
•ztbignlsh  the  zjght  of  ■nbroffattui.'' 

Also  that  the  Insnred  1>  a  trnatee  Jlrst  tor 
retmbuxsement  of  hla  own  loss  In  excan  of 
tbe  inauzaitce^  and  then  tor  the  lumr^  to 
the  extoit  of  the  Insnrance  paid,  and  tlie 
court  adda: 

*They  [the  authorities]  also  seem  to  establish 
the  pnvosition  that  if  the  insnrance  b  less  than 
the  loas,  and  the  insured  has  aetded  the  diiEer- 
•iMM  between  the  insurance  and  the  total  loss 
witik  the  wrongdoer,  leaving  unsetUed  cnly  the 
amoont  of  damages,  measvred  by  tlw  insunuuN^ 
that  the  causa  of  acti<m  for  this  damage  would 
be  in  the  insurer,  (or  the  reason  that  the  in- 
anred  has  parted  with  all  beneficial  interest  in 
the  right  of  action,  and,  while  the  cause  of 
action  was  indivisible,  it  has  been  divided  by 
tbe  act  of  the  parties.** 

12]  This  recf^rnlzes  the  principle  that,  while 
the  right  of  action  In  the  insnred  is  one 
cauBe  of  action,  and  indivisible  against  the 
will  of  the  parties,  it  can  be  divided  by  tbe 
tigreem&Dt  or  act  of  the  parties,  and  It  Is  also 
true  that  the  role  against  the  splitting  of 
causes  of  action  is  for  the  benefit  of  tbe  de* 
fendant,  for  tbe  purpoae  of  protecting  him 
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against  a  multiplicity  of  suits  and  unnecea- 
sary  expense  and  costs,  and  may  be  waived 
by  him. 

If  BO,  and  it  la  made  to  appear  that  the 
Blm  City  Lombw  Company,  the  insured, 
brought  its  action  to  recover  Its  damages  in 
excess  of  tbe  insurance,  and  aa  the  same  day 
the  Insurance  companies  commenced  tfadr 
actions  against  the  same  defendant  to  re- 
cover the  amount  of  the  insnrance  paid  by 
them,  thus  dividing  the  action  in  so  far  as 
they  were  able  to  do,  and  the  defendant,  in- 
stead of  objecting  to  this  division  of  the  ac- 
tion by  plea  or  motion,  answered  to  the  mer- 
its, it  must  be  held  to  have  acquiesced  in 
and  to  have  assented  to  tbe  course  taken  by 
tbe  several  plaintiffs. 

In  Port  V.  Penny,  122  N.  C.  232,  29  S.  B. 
362,  in  which  objection  was  made  In  the  su- 
perior court  to  dividing  a  cause  of  acUon  in 
order  that  actlona  might  be  commenced  be- 
fore a  Justice  of  the  peace.  It  was  held,  "If 
the  proofs  had  shown  as  matter  of  fwet  that 
the  two  demands  appearing  In  the  two  sum- 
monses were  <me  and  the  same  transaction, 
and  therefore  indivisible,"  the  defendant 
most  file  plea  in  abatanent,  and  upon  fail- 
ure to  do  so  the  cbjectlm  was  waived ;  and 
upou  the  same  inlnc^ile  tblg  Action  may  ba 
maintained. 

Berened. 

(m  N.  o.  n4> 
OUUr  BOFIMINO  Oa  T.  MeKBBNAN. 

(No.  97  J 

(Supreme  Oout  of  North  C!azoBiuL  Ifaxcb  IT, 

1.  HurnucuB  «a»71— Pnnmums  or  imr- 

UrriKUI.  DUTT  XnOKOB&BU. 

The  perlonnanee  of  a  mere  mlnlsttrial  dntj 
aa  the  part  of  a  pobUe  ofltcial,  yrbm  arUtrarily 
refused,  may  be  enforced  by  mandamns. 

2.  UANDAHUa  InCAHOB  ov  BmLDxsa 
PEBHIT  ICAT  BX  BfTOBOED. 

Under  the  statutes  the  issuaoee  of  a  buUd- 
Ing  permit,  when  arbitrarily  refused,  may,  nn- 
dw  some  conditions^  be  compelled  by  mandamos. 

3.  IC&KDAlCDe  ^10— PKBIXttlCAnOB  01*  UIT- 
UWraii  ACT  MOT  TO  BE  WttWOBOMa. 

Writ  of  mandamw  wlQ  not  be  Issued  to 
enforce  the  performance  of  an  nnlawful  act  or 
one  in  furtherance  of  an  unlawfal  purpose. 

4.  HimiciPAL  fMnpounoNs  ^»78— Build- 
ua  uouuTioira  bubaot  to  nojot  powbb. 

Building  rsgulstians  iwssalbed  Bevlsal 
1906, 1  2986  et  seq.,  are  of  general  application, 
to  be  followed  and  allowed  only  when  the  buri- 
ness  to  be  conducted  in  the  building  is  lawful, 
and  are  aobject  to  the  police  powers  ccmfierred 
on  munidpsl  corporations  for  tiis  putdle  good. 

6.  MANDAUtlS  ^330— ISSCANCX    OT  FEUOT 

roa  BuiLDiNa  to  be  used  in  tiolatioic  or 

OBDINAnCES  not  COUPBIXED. 

Under  Revlsal  190Sk  {  2986,  a  writ  of  man- 
damus will  not  be  issued  to  compel  building  In- 
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spector  to  iBsne  bunding  permit  to  construct 
buildings  to  be  used  for  selling  and  distributing 
kerosene  oil,  gasoline,  etc.,  where  tbe  use  of  the 
buildings  for  such  purpose  would  be  in  viola- 
tian  of  city  ordinaocee,  notwithstanding  that  tbe 
ordinances  mm  enacted  sobseiiuent  to  the  in- 
stitotion  ot  the  numdamua  suit. 

6.  MtTNIOIPAIi     00BFORA.TIOnS  4=9616— MAT 

euaot  OBDHTAnoES  BEGUUTina  salb  ot 

OZZ.,  ETO. 

Cities  and  towns  may  enact  ordinances  regu- 
lating the  selling  and  distribution  of  oil,  gaso- 
line, and  other  petroleum  products. 

Appeal  from  Siq>eri(w  Ooart,  Lee  Ooanty ; 

Coniior,  Judge. 

Mandamus  by  the  Quit  Beflning  Company 
against  J.  T.  McKernan.  Writ  Issued,  and 
defenaunt  aiQ>eal8.  Beversed. 

The  at.*DlicatIon  Is  for  a  writ  commanding 
tbe  bnildtvg  Inspector  of  the  town  of  San- 
ford  to  iBSoe  a  permit  to  plaintiff  to  erect 
certain  structures  in  said  town  for  the  pur- 
pose of  carrying  Qie  business  of  distributing 
and  selling  kerosene  oil,  gascOine,  and  greases, 
and  other  petrcdenm  products,  etc 

On  a  former  appeal,  the  cause  was  remand- 
ed for  further  findings  of  fact,  more  especial- 
ly In  reference  to  the  exist^ce  of  certain 
ordinances  of  the  town  of  Sanford  deemed 
relevant  to  tbe  inquiry.  S.  a,  178  N.  a  82, 
100  S.  E.  121.  Pursuant  to  that  opinion,  the 
court,  on  a  further  hearing,  finds  that  the 
following  ordinances  of  the  town  were  passed 
and  are  now  In  totca  on  the  subject,  tn  tenns 
as  fbllows: 

"Be  it  restdved  by  tb»  board  of  4ldemun  ot 

the  town  of  Sanford,  N.  0.: 

"Section  1.  That  it  shall  be  unlawful  for  any 
person  - to  install,  build,  construct,  or  erect, 
alter  or  repair  any  tanks,  buQdings  or  other 
structures  in  whidi  gasoline,  oil,  kerosene,  or 
any  other  highly  inflammable  substance  is 
stored  for  distribution  and  sale,  nearer  than  a 
thousand  feet  from  any  dwelling  or  in  any  resi- 
dential section  witiiin  the  corporate  limits  of 
the  town  of  Sanftvd,  North  Carolina.  Provided, 
however,  nothing  in  this  ordinance  shall  apply 
to  underground  tanks  built  in  the  earth,  or  lo- 
cated inside  mercantile  establishment  from 
which  gasoline,  oil  and  kerosene  or  any  other 
oils  are  sold  or  retailed.  Any  person  violating 
any  of  the  provisions  of  this  ordinance  shall, 
upon  conviction  before  the  mayor,  be  fined  fifty 
dollars  (fSO),  and  each  day  said  structures  re- 
main or  are  used  shall  constitute  a  separate  of- 
fense hereunder. 

"Sec.  2.  This  ordinance  shall  be  in  force 
from  and  after  its  passage. 

"Passed  July  15,  1919. 

"Be  it  ordained  by  the  board  of  aldermen  of 
the  town  of  Sanford,  N.  C: 

"Section  1.  Olat  it  shall  be  unlawful  for  any 
person  to  store  gasoline  or  other  highly  in- 
flammably combustible  or  explosive  oils  or  sub- 
stances in  tanks  or  other  structures  situate 
nearer  &an  1,000  feet  from  any  dwelling,  resi- 
duice,  or  building  used  as  sudi,  within  the  cox^ 
porate  limits  of  the  town  of  Sanford.  Pro- 


vided, however,  lhat  this  ra^ance  shall  not 
apply  to  underground  tanks,  or  tauks  inside  trf 
mercantile  eBtablisbments  in  which  gasoline, 
kerosene  or  other  oils  are  sold  or  retailed. 

"Sec.  2.  Any  person  violating  any  of  tbe  i»o- 
viaions  of  this  ordinance  shall,  upon  conviction 
before  the  mayor,  be  fined  $25.  Provided,  how- 
ever, ea^  day  such  atructure  or  tank  shall  be 
used  for  storage  purposes  shall  constitute  a 
separate  offense  hereunder. 

"Sec  3.  That  this  ordinance  shall  be  In 
force  and  effect  from  and  ^ter  October  1. 
1919." 

And  that  the  proposed  structures  to  be 
used  for  the  company's  business  will  be  with- 
in the  distances  as  prescribed  and  prohibited 
by  the  ordinances,  but  there  is  nothing  in  the 
structures  themselves  or  tbe  plans  and  sped- 
Qcationa  therefor  which  violates  any  law  or 
ordinances  of  the  state  or  town  of  Sanford. 
The  court  thereupon  gave  Judgment  that  the 
writ  issue,  setting  forth  his  conclualoa  and 
the  reasons  therefor  as  follows: 

"Upon  the  foregcdng  facts  the  court  Is  of  the 
opinion  that  no  discretion  is  vested  in  the  de- 
fradant  as  building  inspector  of  the  town  of 
Sanford,  as  to  tbe  issuance  ot  the  permit  for 
the  erection  of  said  stroctures,  but  that  the  is- 
suance of  said  pennit  is  a  ministerial  act  to 
be  performed  1^  the  defendant  in  acoordanoe 
with  the  pxamaam  of  aeetlui  2986  of  tlie  Be* 
TisaL 

"Th«  court  is  further  of  the  opinlmi  diat  tfie 
issuance  of  such  permit  will  not  authorise  or 
empower  the  plaintiff,  or  any  other  pnson,  to 
occupy  or  use  the  structures  on  the  said  lot  in 
violation  of  law  or  in  violation  of  any  ordinance 
DOW  in  force  or  hereafter  enacted  by  the  board 
of  alderman  of  the  town  of  Sanford. 

''Thereupon,  upon  the  motion  of  attorneys  for 
the  plaintifF,  It  is  oriered,  considered,  and  ad- 
judged that  the  defendant  issue,  or  cause  to  bo 
issued  to  the  plaintiff,  a  permit,  permitting  him 
to  erect  on  the  lot  described  in  tiie  appUoa^oai 
tbe  structure  therein  specified." 

Defendant  exoq^ted  and  appealed. 

Williams  ft  WUlianu,  of  Sanford,  tox  ap- 
pellant 

Shiclalr  ft  Dye,  of  Fayettevllle,  and  Hbyle 
ft  Hoyle,  of  Sanford,  for  appellee. 

HOKE,  J.  From  tbe  admlssliMiB  In  ttw 
pleadings  and  findings  of  fact  made  by  his 
honor  it  appears  that  plaintiff  Is  a  eoipora- 
tlon  engaged  in  distributing  and  selling  kero- 
sene oil,  gasoline,  and  other  petroleum  prod- 
ucts and  for  the  purpose  and  with  the  Intent 
of  carrj'lng  on  Its  business  within  tbe  corpo- 
rate limits  of  the  town  of  Sanfbrd,  on  Jnne 
14, 1010,  applied  to  the  building  Inqiector  for 
a  permit  to  erect  In  said  town,  on  the  oomer 
of  tbe  Southern  Ballway  tight  of  way  and 
Weatbersi>oon  street,  certain  desinlbed  anr- 
face  structures.  Including  "3  steel  tanke  on 
brick  piers,**  20x40  frame  warehouse  officeei, 
pump  house,  etc.,  together  with  all  pami«» 
engines,  pipe  lines,  fences  and  egnlpmeitt 
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necessary  for  file  conduct  of  the  oompaiiT's 
Imainess.  nutt,  owing  to  tbe  tftct  ttiat  ttte 
<lt7  gOTeniment  was  at  the  time  examining 
into  ffie  matter  wlQi  a  view  ot  determining 
whether  this  was  a  proper  bnslness  to  be 
carried  on  within  the  corporate  limits,  etc., 
the  apidicatlon  was  not  fiien  glrai.  Where- 
upon, on  Jnly  8.  1919,  plaintiff  instituted 
this  proceeding  for  a  mandamus  to  compel 
performance  of  the  alleged  duty.  Pending 
the  snit,  the  board  of  aldermen,  having  In 
their  Judgment  ascertained  by  Inquiry  of  the 
state  Insurance  commlssroner,  the  officials 
of  adjoining  towns  where  such  structures 
had  be^  erected  and  used,  and  others,  that 
the  proposed  buslnesB  and  buildings,  etc., 
would  be  highly  inconvenient  and  annoying 
to  adjacent  owners  and  citizens  graerally, 
and  import  menace  to  lives  and  property, 
passed  the  ordinances  hereinbefore  set  out. 

In  reference  to  the  ordinances,  the  court 
finds  that  the  business  and  Btmctnres  on  tbe 
site  as  designated  will  come  within  tbe  dis- 
tances prescribed  and  prohibited  by  the  ordi- 
nance, but,  finding  also  that  there  Is  nothing 
in  the  plans  and  apedflcati<ms  of  the  buildings 
themselves  tbat  are  violative  of  the  general 
«tate  and  municipal  regulaticms  as  to  build- 
ings, and,  being  of  opinion,  therefore,  that 
there  was  a  ministerial  duty  permitting  no 
discretion  on  the  part  of  the  Inspector,  gave 
.  Judgment  that  the  writ  Issue  and  defendant, 
the  Inspector,  aj^aled. 

[1-3]  It  Is  undoubtedly  true  that  perform- 
ance of  a  mere  ministerial  duty  on  the  part 
of  a  public  offldal,  when  arbitrarily  refused, 
may  be  enforced  by  mandamus  and,  under 
.  sfnne  condltlmiB,  the  Issuance  of  a  building 
permit,  under  our  statutes  appertaining  to 
the  subject,  may  come  within  the  principle. 
County  Board  of  Education  t.  State  Board, 
lOe  N.  a  81.  10  8.  B.  1002;  Hartman  v. 
Collins,  106  App.  Dlv.  11,  94  N.  T.  Supp.  63. 
Bat  it  is  also  fully  recognized  that  the  writ 
of  mandamus  will  not  be  issued  to  enforce 
the  performance  of  an  unlawful  act,  nor  one 
In  fartherance  of  an  unlawful  purpose.  Betts 
T.  Raleigh,  142  N.  G.  229,  S6  S.  B.  145 ;  Qod- 
win  T.  Carolina  Telephone  Oo.,  186  N.  O. 
268,  48  S.  E.  636,  67  L.  R.  A.  251^  103  Am. 
St.  Rep.  941, 1  Ann.  Oas.  203;  Hall  v.  Steele, 
82  Ala.  663,  2  South.  660;  Chicot  County  v. 
Kruse,  47  Ark.  80,  14  S.  W.  469;  State  ex 
ret.  By.  Co;  t.  Latrobe,  81  Md.  223,  81  AU. 
788;  State  ex  rel.  Matheny  v.  County  Ct 
Wyoming,  47  W.  Va.  672,  35  S.  B.  959. 

In  Godwin  v.  Telephone  Co.,  the  applica- 
tion was  to  compel  the  Installation  of  a  tele- 
phone in  a  bawdyhouse,  and  It  was  held  tbat 
tbe  writ  must  not  Ue^  and  tbe  present  Chief 
Justine,  dtflverlng  tiw  oidnion,  said: 


00.  T.  MoEEBNAN  SQT 

a.B.> 

"But  while  it  is  true  that  there  can  be  no 
discriminaticm  where  the  buslueBB  is  lawful,  no 
<H)e  can  be  oompdled,  or  Is  Justified,  to  aid  In 
unlawful  nndertaUnga.'* 

r4]  And  In  the  annotations  of  this  case 
appearing  in  1  Ann.  Cas.  p.  203,  the  general 
principle  Is  stated  as  follows : 

"It  is  well  Settled  that  mandamus  will  not  Ue 
to  compel  the  performance  of  acts  vhiA  are 
illegal,  contrary  to  public  policy,  or  whldi  tend 
to  aid  an  unlawful  porpos^— dting  nnmaroos 
aatfaorities. 


niese  building  regnlaticms,  appearing  diief- 
ly  In  onr  Btatate  on  Towns  (Bev.  c.  78,  I 
2966  et  seq.),  are  of  general  a^Ucatloo,  to 
be  followed  and  allowed  only  when  the  biisl- 
ness  to  be  cimdncted  ther^  ie  lawful,  and 
an  subject  in  this  respect  to  the  p<^ce  pow- 
ers conferred  by  this  and  oOier  laws  <m  mu- 
nicipal goremments  for  tb»  puUic  good. 
State  of  Ma  ex  leL  Qaa  Oo.  r.  Murphy. 
170  n.  S.  78,  18  Sup.  OL  606,  42      Bd.  955. 

[CI  In  this  Instance,  It  npfw»  tiiat  the 
avowed  and  cmly  porpose  of  erecting  these 
Btmctnres  Is  to  carry  on  the  business  of  sell- 
ing and  distributing  kerosene  on  and  gasoline 
and  other  petroleum  products;  a  purpose 
not  only  evidenced  by  the  character  of  the 
building,  but  so  expressly  stated  In  the  com- 
plaint 

[6]  The  subject  Is  well  within  fbe  govern- 
mental powers  ordinarily  prasessed  by  this 
and  other  cities  and  towns  (Hadacheck  v. 

Angeles,  239  IT.  S.  894,  36  Sup.  Ct.  148, 
60  L.  Bd.  348,  Ann.  Cas.  1917B,  927 ;  Rein- 
man  V.  Little  Ro(^,  2S7  U.  S.  171,  86  Sup. 
Ct.  511,  59  U  Ed.  900) ;  and  the  municipal  au- 
thorities of  Sanford,  having  formally  passed 
ordinances  by  which  the  proposed  business 
is  made  unlawful,  under  the  principle  of  the 
declsl<nts  heretofore  dted,  we  are  of  oi^on 
that  the  application  for  mandamus  should 
he  denied.  And  such  a  defense  Is  available 
though  it  may  have  arisen  since  the  Instits- 
tloQ  of  the  suit 

The  act  having  become  unlawful,  the  posi- 
tion may  be  made  effective  at  any  time  pend- 
ing the  proceedings  when  it  is  prc^rly 
brought  to  the  attention  of  the  court  Wil- 
liams V.  Hutttm,  164  N.  C.  216,  80  S.  B.  267; 
Brlnson  v.  Duplin  Co.,  178  N.  O.  137,  91  S.  B. 
708;  Wlkel  v.  Commissioners,  120  N.  0.  451, 
27  S.  B.  117 ;  Hall  V.  Steele,  82  Ala.  563,  2 
South.  650. 

On  the  facts  preaeni;  we  are  oC  Ofilnlon 
that  tbe  appllcatlat  mnst  be  denied;  and 
it  is  80  mdned. 

Berened. 
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on  N.  C.  SEB) 

HAMMKB  LUUBEB  GO.  T.  SEABOABS 
AIB  LINE  BY.  et  aL  (No.  290.) 

(Snjveme  Ooort  of  North  Oarolma.  March  24, 
1920) 

1.  OAttma  «C9»100CO,  197$)— Divkbsioit  to 
inw  ooNSxaiin  dms  kot  depbiti!  oabbibr 

OF  UBH  lOB  CHABQB8  TOB  WHOUE  TRAHBIT, 

When  the  (xmsisnor  of  goodK  changes  des- 
tination or  diverti  them  to  a  new  consignee,  the 
reConrignmait  does  not  break  the  connection, 
but  the  new  destination  is  regarded  as  the  orig- 
inal one,  and  the  carrier  has  a  lien  on  the  goods 
to  secure  the  payment  of  Creii^t  and  charges  in 
the  nature  of  demurrage  aocroins  dnring  the 
whole  transportaUon. 

2.  Cabbiess  «s»100(3),  197(D— Cabbixb  has 
ukn  on  bhzpiceiiii  to  asgube  fbkioat  and 

CBABQBB. 

A  common  carrier  has  a  lien  on  the  goods  to 
secure  the  payment  of  freight  and  diargea  In  die 
nature  of  demurrage  accruing  dnring  its  trans- 
portation. 

8.  Oabbisbs         197(5)  —  Cabbieb  fating 
charges  of  fbecedino  gabbier  is  subbo- 
oated  to  its  bights. 
When  one  carrier  pays  the  diarges  of  a  pro- 
ceding  carrier,  it  is  subrogated  to  the  rights  of 
such  carrier,  and  may  demand  the  entire  charg- 
es, its  own  and  the  first  carrier's,  before  surren- 
dering the  shipment. 

4  <^>-°T«i a  «59lOO(S)*  19T(3)-Cabbier  en- 

TITUCD  TO  ZJEN  FOB  DEVUBBAOK  OHABOES 
AND  TO  PATHENT  OUT  OF  FROOEEDB  OF  SALE. 

A  carrier  of  goods  by  rail  was  entitled  to  a 
lien  for  demurrage  charges,  war  tax,  etc.,  ao- 
cruing  between  the  date  when  the  goods  were 
attached  by  the  consignee,  which  bad  refused 
them  under  ita  contract  with  the  consignor, 
down  to  the  date  when  thc7  were  sold,  also  to 
payment  out  of  the  proceeds  of  the  same,  the 
demurrage  not  having  been  caused  by  any  de- 
fault on  its  part;  though  a  carrier  cannot  en- 
force collection  of  storage  charges  arising  from 
its  wrongful  refusal  to  deliver  to  the  consignee, 
nor  hold  the  goods  for  lien  for  back  freight  on 
other  goods. 


Appe&l  from  Sap«rlOT  Coait,  Nev  Hanorer 
Coanty ;  Allen,  Judge. 

Action  by  tbe  BammeF  Lomber  Cmapany 
mgalnst  the  Seaboard  Air  Une  Ballway  and 
otbers.  From  judgment  for  plaintiff  against 
the  railway  and  Walker  D.  Hines,  Director 
General,  sucb  defendants  appeal.  Reversed. 

The  judge,  by  consent,  found  the  facts  as 

follows: 

The  Easton  Machinery  Company  had  ship- 
ped to  It  at  Allentown,  Pa.,  from  Utlca,  N.  T., 
two  carloads  of  boilers,  the  subject  ot  this 
controversy.  At  Allratown,  Pa.,  the  said  East- 
on Machinery  Company,  without  paying  said 
charges  and  without  unloading,  reshlpped  the 
said  two  cars  of  boilers  on  bills  of  lading 
tram  Allentown,  Pa^  to  Wilmington,  N.  O,  to 


Its  own  order  "Notl^  Hammer  lamber  Oom- 
pany"  (tbe  plalntUT),  which  bills  of  lading 
came  with  a  draft  on  tbe  Hammer  Lnmber 
Company  for  ^00  attached,  payable  to  tbe 
order  of  Easton  Machinery  Company,  which 
when  presented  was  duly  paid  by  tb«  plain- 
tier.  Said  draft  was  a  part  of  tbe  purchase 
money  of  fl.400  agreed  to  be  paid  for  said 
boilers,  and  the  balance  of  $600  was  to  be 
paid,  provided  tbe  boilers  stood  a  certain 
agreed  test  at  Wilmington  and  were  accept- 
ed by  plaintiff.  They  did  not  come  up  to  the 
agreement,  and  were  rejected  by  plaintiff 
after  they  were  subjected  to  tbe  test  at  Wil- 
mington. No  part  of  this  agreement  was 
known  to  the  railway  company.  The  said 
boilers  arrived  at  Wilmington  August  2S, 
1919,  and  oa  September  9tb  the  i^ftlntlff 
caused  a  warrant  of  attacbmeat  to  be  lev- 
ied tbereon  as  the  property  ai  tlw  defendant 
Easton  Machinery  Company;  It  bavlng  re- 
fused to  refund  to  plaintiff  the  said  stun  ot 
(800  which  had  beoi  paid  on  their  draft  un- 
der the  agreement  to  r^und  If  tbe  boilers 
failed  to  stand  the  agreed  test  The  plain- 
tiff tendered  to  the  agent  oC  the  carrier  at 
Wilmington  tbe  fright  and  all  charsea  from 
Allentown,  Pa.*  to  Wilmington,  N.  O.,  np  ta 
and  Including  September  23,  1919,  togetber 
wltb  the  bills  of  lading  above  mmtifmed,  bat 
tbe  de'endant  railroad  company  refused  to 
receive  the  same  unless  the  plaintiff  would 
also  pay  the  "advance  diarges  from  Utlca, 
N.  T.,  to  AUentown,  Pa.,  of  faaajav ;  said 
sum  being  shown  on  tbe  wayblU  as  advance 
charges,  but  no  notice  ot  same  being  tfiowB 
on  the  bill  of  lading. 

The  Hammer  Lumber  Company  recovered 
judgment  against  the  Easton  Hachineiy 
Company  for  $1,453.29,  and.  it  was  further 
adjudged  that  the  plaintiff  pay  into  court 
the  sum  at  $236.36,  tbe  amount  shown  oa 
the  waybill  as  advance  charges,  to  wait  the 
further  order  of  tbe  court,  and,  fnrtber,  that 
tbe  plaintiff  pay  to  tbe  carrier  tbe  sum  of 
$410-93,  being  tbe  freight  and  charges  from 
Allentown  to  .Wilmington,  admitted  by  the 
plaintiff  to  be  due,  and  directed  the  ^erlff 
to  sell  tbe  said  boilers,  and  after  paying  iit- 
to  court  tbe  charges  for  demurrage  accrued 
against  said  shipment  since  September  23, 
1919,  amounting  to  $267.80,  and  costs  of  sale* 
to  pay  over  tbe  balance  to  tbe  Hammw  Lnn^ 
ber  Company. 

The  court  further  held,  as  a  matter  of 
law,  that  the  defendant  S.  A.  Li,  Railway 
Company  and  Walker  D.  Hlnes,  Director 
General,  are  not  entitled  to  recover  the  said 
sum  of  $236.86,  due  for  advance  charges  from 
Utlca,  N.  Y.,  to  Allentown,  Pa.,  as  marked  on 
tbe  waybill.  The  defendants  Seaboard  Air 
Line  Railroad  and  Walker  D.  Hlnes,  8iq;ierin- 
tradent,  excepted  to  the  judgment  that  they 
were  not  entitled  to  recover  the  said  ad- 
vance charges  out  of  the  proceeds  of  Qie  ssto 
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of  the  boilers,  nor  the  $267.80  demurrage 
dkarges  up  to  the  sala, 

John  D.  Bellamy  &  Son,  of  Wllmhigton, 
tor  Appellants. 

J.  A*  McNorton,  of  WUmlngtont  for  ap- 
pdle&  . 

CLkRK,  O.  J.  The  shipper  of  the  machin- 
ery was  the  Gaston  Machinery  Oompany,  at 
Allentown,  Pa.,  who  reshlpped  on  the  same 
cars  this  freight  which  It  had  received  from 
Utlca.  N.  T.  The  bill  of  lading  to  the  plain- 
tiff carried  only  the  charges  on  the  freight 
from  Allentown  to  Wllmingtcni,  but  the  way- 
hUl  showed  that  there  were  "advance  charg- 
es" from  'Utica  to  Allentown,  and  the  freight 
came  through  wlthont  having  been  taken  off 
the  cars  at  Allentown.  There  was  an  agree- 
ment between  the  plaintiff  and  the  shipper 
that  If  the  freight  did  not  come  up  to  n  cer- 
tain test,  wUch  it  did  not  do,  the  plaintiff 
conld  return  It  The  carrier  bad  no  knowl- 
edge of  this  agreonent. 

Wh^  the  hollers  were  rejected  by  the 
plaintiff,  It  tendered  payment  of  the  freight 
and  charges  frcnn  Allentown  to  Wilmington, 
and  attached  the  hollers  for  the  $800  which 
It  had  advanced  on  a  draft  from  the  con- 
signor and  tor  whldi  It  claimed  the  return 
and  for  tbft  fright  paid.  The  carrier  con- 
tHided  that  it  had  a  lien  np«L  the  freight 
for  the  entire  transit  diargea  from  Dtica,  N. 
T.,  to  Wilmington,  N.  Gl,  which  the  plaintiff 
denied,  but  paid  the  freight  and  dmrges  on 
the  goods  from  Alloitown  to  Wilmington,  and, 
under  the  order  of  Uie  court,  paid  Into  the 
conrt  the  diaiges  from  Utica  to  Alloitown,  to 
abide  flie  judgment  of  the  court 

tl-3]  We  think  the  coart  was  in  error  In 
holding  that  the  carrier  was  not  mtltled  to 
his  lien  upon  Out  frdght  for  the  advance 
charges  from  Utica  to  Allentown.  In  Hutch- 
inson on  Carriers  (3d  BdO  I  660,  It  was  held 
(bat  the  shipper  <nC  goods  may  at  any  time 
countermand  the  directions  as  to  conglgn- 
ment  and  require  the  carrier  to  redeliver  to 
blmsdf,  and  that  when  the  consignor  chang- 
es the  destination  or  diverts  the  goods  to  a 
new  consignee  the  reconslgnment  does  not 
break  the  connection  (Trading  Go.  BaU- 
■road,  178  N.  O.  182,  100  S.  816),  but  the 
new  destination  is  regarded  as  the  original 
4De  (quoting  Mi^rs  t.  Bailroad,  171  N.  O. 
190.  88  8.  B.  140). 

The  carrior  has  a  Hen  on  goods  to  secure 
the  payment  of  freight  and  charges  in  the 
nature  of  demurrage  accruing  during  Its 
transportation.  Hutchinson  on  Carriers  (3d 
Ed.)  i  862.  The  freight  charges  are  a  Uen 
on  the  goods  transported,  and  when  one  car- 
rier pays  the  charges  of  a  preceding  carrier 
it  Is  subrogated  to  the  rights  of  Quit  carrier, 
and  may  demand  the  entire  freight  Charges 
before  anrrenderlng  the  shipment  Railroad 
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V.  Pearce,  192  U.  S.  170,  24  Snp.  Ot  231,  4S 
U  Ed.  807. 

The  bill  of  lading  in  this  case  showed  that 
the  shipment  was  from  the  Easton  Machin- 
ery Company  to  Itself,  as  consignee,  with  or- 
der "Notify  Hammer  Lumber  CtHnpany."* 
When  the  plaintiff  took  up  the  bill  of  lading, 
paying  the  $800,  and  later  attached  the 
goods  for  a  breach  of  agreement  between  It- 
self and  the  Easton  Machinery  Company,  it 
was  only  entitled  to  take  the  goods  subject 
to  any  Uen  thereon  which  the  Easton  Ma- 
chinery Company  owed  there<m,  which  In- 
cluded the  "advance  charges"  for  the  ship- 
ment from  Utica,  N.  Y.,  to  Allentown,  Pa. 

As  between  the  purchaser,  the  Hammer 
Lumber  Company,  and  the  Easton  Machinery 
Company,  the  former  owed  only  the  purchase 
price  plus  the  freight  from  the  point  of  ship- 
ment, expressed  or  Implied,  1.  e.,  from  Allen- 
town ;  but  as  between  the  Easton  Machinery 
(Company  and  the  carrier,  the  shipment  b»- 
Ing  to  the  Easton  Machinery  Company  as 
consignee,  that  company  could  only  receive 
the  boilers  upon  payment  of  all  the  charges 
due  the  carrier  thereon  by  the  EJoston  Ma- 
chlnery  Oompany,  L  e.,  from  Utica  to  Wll- 
nvlngton,  and  the  plaintiff  was  not  entitled  to 
demand  the  delivery  of  the  boilers,  nor  to 
subject  them  to  the  debt  due  It  by  Its  vendor, 
until  the  payment  of  all  the  charges  thereon 
due  by  the  Easton  Machinery  Company. 
The  judgment  must  be  reversed  and  entered 
directing  payment  to  the  carrier  of  the  sum 
deposited  in  court,  $286.36,  and  the  costs 
attending  the  controversy  over  said  matter. 

[4]  The  carrier  also  excepted  because  the 
court  adjudged  that  $267.80,  the  demurrage 
charges,  war  tax,  etc,  accruing  between  Sep- 
tember 28,  1019,  wbea  tbe  boilers  woe  at- 
tached, down  to  October  23,  1^,  when  fliey 
were  sold,  should  he  paid  to  the  carrier,  Tbe 
carrier  was  entitled  to  a  Uen  for  said  charg- 
es and  payment  thereof  out  of  the  proceeds 
of  the  sale  of  the  goods ;  the  demurrage  not 
having  been  canaed  by  a^f  default  on,  its 
part 

A  carrier  cannot  enforce  collecti<m  of  stor^ 
age  chains  arising  from  Its  wrongful  re- 
fusal to  deliver  goods  to  consignee  (Hock- 
aeld  V.  Railroad,  150  N.  a  419,  64  8.  E.  181. 
134  Am.  St  R^.  945),  nor  h<Ad  the  goods  for 
a  lien  for  back  l^Ight  on  other  goods.  But 
the  demurrage  diarges  here  were  caused  by 
the  failure  to  pay  ttie  rt^tfnl  charges  due 
upon  th^  Identical  goods  which  were  due 
by  the  omslgnor,  who  had  shipped  than  to 
the  order  of  Itself  as  consignee,  and  ttie 
carrier  could  not  be  deprived  of  such  lien 
by  a  delay  to  deliver  caused  1^  tbe  contro- 
versy between  the  vendor  and  vendee  and 
the  &ilure  of  the  plaintiff  to  pay  tbe  right- 
ful cSurges. 

Reversed. 
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L  NxGLiaKNCB  4s332(2>— Pkbson  installing 

KAOHim  OH  PUBCHASEB'S  FBEM18ES  HELD 
AN  INVITES. 

One  sent  to  iostall  a  machine  on  the  pur< 
chaser's  premisea  is  an  in-vitee  to  whom  the  own- 
er owes  the  dut;  of  keeping  the  premises  cov- 
ered hy  the  invitation  in  a  reasonably  safe  con- 
dition. 

2.  Neqliobnce  «=>136(16)— Intitei'8  dbpab- 
TUBS  raou  SCOPE  or  invitation  held  fob 

JOBT. 

In  an  action  for  injuries  to  an  invitee, 
whether  he  departed  from  the  scope  of  his  in- 
vitation when  he  stepped  from  the  bouse,  in 
which  he  was  installing  an  acetylene  gas  gen- 
erator, 12  or  16  feet  from  the  door  and  to  one 
side  to  look  at  an  <dd  generator  which  exploded, 
held  for  the  Jnry. 

3.  NKOUOENQB  «S>32(3)  —  IKVIXBX  XNTETUD 
TO  PBOTKCTIOH  OHLT  WHIUE  BBASONABLT 
WITHIN  invitation. 

While,  if  an  invitee  goes  to  oat  of  way 
places  on  the  premises,  wholly  disconnected 
from  the  bosiness  in  hand  and  is  injured,  there 
is  no  liability  on  the  [lart  of  the  owner,  a 
slight  departure  by  an  invitee  in  the  ordinary 
aberrations  of  travel  does  not  change  the  rule 
of  Uability,  and  he  is  protected  by  the  law  while 
lawfully  upon  that  portion  of  the  pranises 
reasonably  embraced  within  thm  object  of  his 
vialt 

Appeal  from  Superior  CJourt,  Wake  Coun- 
ty ;  Golem,  Judge. 

Actirai  by  J.  H.  ElUngton  against  B.  H. 
Bldta.  Judgmrat  for  plaintUI^  and  defend- 
ant amieals.  No«Tor. 

This  is  an  action  to  recover  damages  for 
personal  injury  inflicted  while  the  plaintiff 
was  engaged  In  the  installation  of  an  acety- 
lene gas  generator  on  the  premises  of  the  de- 
fendant 

The  defendant  lived  about  6  miles  from 
Rocky  Mount  In  Nash  county.  He  had  in  use 
an  acetylene  gas  generator,  which  furnished 
light  for  his  home.  It  had  been  used  about 
13  years  and  was  located  in  a  small  brick 
house  about  25  feet  from  the  residence.  The 
brick  house  was  not  used  for  any  other  pur- 
pose. It  had  one  door  but  no  windows.  The 
gas  generator  was  placed  in  front  of  the 
door,  a  few  feet  Inside  the  house.  3.  B. 
Colt  ft  Co.  sold  to  defoidant  a  new  generator 
and  was  to  have  it  installed;  the  defend- 
ant agreeing  to  pay  the  cost  at  a  stipulated 
price  per  hour.  There  were  In  the  state  sev- 
eral men  who  made  it  a  business  of  Install- 
ing these  generators,  one  of  whom  was  the 
ptaintiEF,  and  the  state  manager  sent  the  In- 
stalling contract  of  the  machine  sold  Mr. 
BIcks  to  the  plaintiff.  The  plaintiff  and  his 
helper,  Mr.  Maynard,  proceeded,  after  the 


gsierator  bad  been  received  at  Mr.  Bi(to*,  to 
the  defendant's  to  install  the  graerat(»r. 
Th^  reached  there  about  11  o'clock  of  the 
day.  Mr.  Bozeman,  the  farm  superintend- 
ent and  general  manager  of  Mr.  BIcks,  met 
them,  and  they  went  to  the  gas  bouse.  The 
new  generator  had  to  be  uncrated;  the  old 
mactiine  to  be  disc<Huiected  and  removed 
from  the  gas  house. 

The  plaintiff  testified  In  hla  own  bdaU  u 
follows: 

"An  acetylene  gas  generator  famishes  gas  for 
Ughts  for  homes,  stores,  or  for  cooking  or  iron- 
ing. The  gas  is  made  by  water  coming  in  con- 
tact with  carbide  in  the  machine  and  is  conduct- 
ed from  the  mactiine  by  pressure  of  one  and 
a  half  pounds  to  the  square  inch.  The  gas 
drops  in  the  carbide  and  that  comes  under  a 
bell,  and  as  it  goes  out  it  lowers  and  feeds  more 
carUde.  It  works  aatcmiatieally  by  a  bdL 
Tliat  he  was  d^ng  work  for  Mr.  WilUams  wt 
Bed  Oak  and  this  paper  came  to  him.  He  went 
to  Mr.  Bicks'  place,  &  miles  from  Rocky  Mount 
One  of  Mr.  Bicks*  hands  met  him  at  Dortch's 
store  and  carried  him  over  in  a  buggy  to  Mr. 
Bicks'  home.  When  he  got  there  Mr.  Boae- 
man  was  not  at  home,  but  his  wife  sent  for 
him,  and  he  came  up  and  said  that  they  were 
ready  for  the  instaUation  to  be  made,  and  tiiv 
went  in  and  looked  at  the  old  machine  that 
was  then  in  use.  Hut  he  tolA  Mr.  Boaemaa 
that  that  make  of  machine  was  new  to  him. 
That  he  did  not  know  anything  about  it  and 
did  not  know  where  the  carbide  was  in  the 
chambers,  and  asked  Mr.  Bozeman  to  remove 
the  carbide  from  the  old  machine,  and  he  said 
he  would  do  it;  that  witness  went  and  un- 
crated Uie  new  machine,  which  was  60  yards 
from  the  outhouse  whm  the  M  machine  was, 
and  when  he  got  through  that  work  of  uncrat- 
ing, Mr.  Bozeman  said  he  had  the  carbide  re- 
moved from  the  old  machine,  and  witness  ssked 
Mr.  Maynard,  his  helper,  to  disconnect  the  map 
chine  for  him. 

"The  old  machine  was  in  a  little  bride  boose 
almost  opposite  from  where  the  witness  was 
working.    The  bridk  house  was  used  mily  tor 
these  gas  generator  macMnea.    It  was  about 
20  or  25  feet  from  the  main  residence.  He 
went  to  work  about  12  o'clock,  and  It  took  him 
1&  or  20  minutes  to  nncrate  bis  machine.  Mr. 
Bozeman  said  be  had  the  carbide  removed  and 
they  had  to  tilt  the  machine  to  get  it  ont 
of  the  house.   Mr.  Bozeman  bad  eome  colored 
men  to  help  him  get  it  out  and  directed  the 
work  of  ronoving  the  old  maehln&    The  onlf 
thing  witness  did  was  to  put  his  hands  on 
the  old  mactiine  when  it  was  tilted  over  to  be 
moved  ont  of  the  house.    The  machine  was  7 
or  7^^  feet  tall.    Mr.  Bozeman  had  the  diree* 
tion  and  control  In  the  removal  of  the  old  ma- 
chine.  It  took  15  or  20  minutes  to  remove  the 
old  machine  out  of  the  bouse  after  witneaa 
got  bade  from  uncrating  bis  machine  and  they 
set  it  12  or  15  feet  from  the  door.  Witness 
and  bis  helper  had  to  build  a  brick  foundation 
right  up  there  in  the  same  house  to  put  the  new 
machine  on;  but  after  the?  got  tiie  founda- 
tion built  they  set  up  their  machine,  and  while 
it  was  being  filled  with  water  Mr.  Maynard 
called  him  and  said,  'Who  ia  this  machine  made 
byr  and  the  witness  said  he  saw  some  Inacrip- 
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tioD  on  the  aide,  and  that  he  walked  ap  to 
the  aide  ot  the  old  machine  next  to  Mr.  Maynard 
and  saw  the  nameplate  on  it,  and  be  aaid  it 
was  made  hj  some  Chattanooga  firm,  and  he 
aaid  lie  saw  aome  printing  matter  on  one  side, 
and  lie  walked  azDond  to  the  opposite  nde 
ot  the  machine  and  Maynard  w^«d  toward 
the  door  and  Juat  aa  he  got  near  the  door  and 
when  wltneae  sot  on  the  other  side  nnd  aaw  the 
printed  [matter]  and  stooped  over  to  net  hiti 
face  op  even  with  it,  the  old  machine  exploded 
and  threw  him  12  or  15  feet  from  the  machine. 
It  was  sitting  a  little  to  the  left  of  the  bouKe 
from  which  it  waa  taken,  and  from  12  to  15 
feet  from  the  door.  It  was  something  like  2\k 
feet  in  diameter,  and  from  the  base  to  the  top 
was  smnething  like  7  feet,  X  believe,  and  was 
made  out  of  galvaniaed  iron.  Mr.  Bozeman  gave 
him  no  warning  about  the  old  machine.  He  did 
not  know  there  was  any  danger  from  the  old 
machine  as  he  stood  by  it  The  machine  was 
in  B  dilapidated  condition,  and  after  Boseman 
told  witness  that  he  had  removed  the  carbide 
that  he  (witness)  could  not  understand  there 
would  be  any  danger  from  what  he  understood 
about  the  carbide  Bystem,  and  that  he  knew 
that  some  of  the  water  had  been  poured  out  and 
practically  all  of  it  But  on  the  way  to  Bocky 
Mount  after  the  explosion  Mr.  Boaeman  told 
me  and  Maynard  that  be  had  not  removed  all 
the  carbide. 

"It  required  10  or  1&  minutes  for  the  wator 
to  nm  into  tlis  new  tank  installed  him. 
I>uring  that  time  he  bad  nothing  else  to  do, 
and  Mr.  Maynard  called  blm  and  asked  by 
whom  the  old  tank  waa  made,  and  be  walked 
out  to  where  Maynard  was.  That  he  had 
charge  ot  the  contract,  and  Mr.  Maynard  was 
his  helper.  That  he  brushed  ofE  the  name  plate 
with  his  cap.  That  if  the  man  who  removed 
the  carUde  from  th^  tank  had  taken  all  that 
there  waa  in  the  main  receptacle,  there  was 
no  place  where  the  carbide  could  have  8tu(^ 
in  the  wail  to  have  caused  the  explosion,  if  it 
bad  hem  shaken  up.  The  cause  of  the  explo- 
sion waa  because  the  lairbide  was  In  the  wa- 
ter." 

At  the  cwclnsion  ot  the  evldoice  there  was 
a  motion  for  Judgment  of  nonsnlt,  which  was 
denied,  and  the  defendant  excepted. 

There  waa  a  verdict  and  Judgment  for  the 
plnlntifT,  and  the  defendant  appealed. 

Battle  &  Wlnalow,  of  Bocky  Mount,  and' 
Manning,  Kltcbln  ft  Blebane,  of  Ralelsh,  tor 
appelant 

B.  N.  Slnmuv  of  Baleigh,  for  ax^dlee. 

PER  OURIAM.  [1]  There  are  several  ex- 
ceptions in  the  record,  but  alL  of  them  are 
covered  by  the  exception  to  the  refusal  to 
nonsnl^  and  on  this  It  is  conceded,  and  prop- 
vrly  so,  that  the  plaintiff  was  an  invitee  on 
tbe  premises  ot  the  defendant,  and  as  such 
entitled  to  hold  the  defoadant  to  tne  auty 
of  keeping  tbie  premises  covered  by  the  In- 
vitation in  a  reasonably  safe  condition  In 
order  that  be  might  not  be  subjected  to  in- 
jury. 

It  Is  also  not  cont^ded  by  the  defraidant 
tliat  there  is  no  evidence  tbat  the  part  of 
the  premises  where  the  plaintiff  was  whea 


he  was  injured  was  nnsafe,  but  the  position 
insisted  upon  in  the  able  and  learned  britf 
of  the  defendant  and  on  oral  argument  is 
tbat  the  plaintiff  when  Injured  was  on  a 
part  of  the  premises  where  be  vas  not  ex- 
pected to  go. 

[2]  In  other  words,  we  are  asked  to  hdd 
as  matter  of  law  that  the  plaintiff,  by  step- 
ping outside  of  the  little  room  in  whicb  the 
new  tank  was  being  installed,  whldi  was  6 
by  12  or  14  feet,  while  waltli^  fw  the  tank 
to  fill  with  water  and  walking  12  or  16  feet 
to  UkA  at  tbo  old  tank,  from  which  Boze- 
man, the  Buperlntoident  and  manager  of  the 
defendant,  had  told  him  the  carbide,  the 
cause  of  the  explosion,  had  been  removed, 
departed  from  the  terms  ot  bis  invitation, 
and  must  be  treated  as  a  trespasser  or 
licensee  at  the  time  of  his  Injury,  and  as 
such  the  deffflidant  owed  him  no  daty  ex- 
cept to  refrain  from  willful  injury.  i 

"The  authorities  are  ^tirely  agreed  upon  the 
propoeition  that  an  owner  or  occupant  ot  lands 
or  buildings  who  directly  or  by  imi^catioD  in- 
vites or  induces  others  to  go  thereon  or  therein 
owes  to  such  persons  a  duty  to  have  his  prem- 
ises in  a  reaBonably  safe  condition  and  to  give 
warning  of  latent  or  concealed  perils"  .(20  R 
G.  L.  66),  and  tbat  "the  owner  or  occu^tant  of 
premises  is  liable  for  injuries  sustained  by  per- 
sons who  have  entered  lawfully  thereon  only 
when  the  injury  results  from  the  use  and  oc- 
GQpation  of  tbat  part  of  the  premises  whidi 
Ima  been  designed,  adapted,  and  prepared  for  tbe 
accommodatioa  of  such  personi^'  ^  B.  O,  I* 
OT), 

[S]  If  an  Invitee  goes  ''to  out  of  Qw  way 
places  cm  the  premises,  irtuAly  disconnected 
from  and  in  no  way  pertaining  to  the  busi- 
ness in  hand,"  and  Is  Injured,  there  Is  no 
UabiUty  (GUser  v.  Rothschild,  221  Mo.  180, 
120  S.  W.  1,  22  L.  B.  A.  [N.  a]  1046*  17  Ann. 

576),  but  a  dl^t  departure  by  him  "In 
the  ordinary  aberrations  or  casnaltlea  of 
travel"  do  not  ciiange  the  role  or  ground  of 
liability,  and  the  protection  of  the  law  Is 
extended  to  him  "while  lawftiUy  upcm  tliat 
portion  of  tlie  premises  reasonably  embraced 
within  the  object  of  his  vlsit^  (Mrairoe  t. 
Railroad,  ISl  N.  O.  377,  66  S.  B.  316^  27  U 
R.  A.  [N.  9.]  103;  Pauckner  r.  Wak^,  2S1 
III.  282,  83  N.  B.  205.  14  L.  R.  A.  [N.  S.] 
1122). 

As  said  by  Wlnalow,  O.  J.,  In  Charron  v. 
Fuel  Co.,  149  Wis.  240,  134  N.  W.  1048,  49 
L.  R.  A.  (N.  S.)  162,  Ann.  Cas.  19130,  930, 
speaking  of  a  similar  question  as  applied  to 

an  employ^: 

"The  law  aims  to  be  reasonable.  It  recog- 
nizes that  it  has  to  deal  with  imperfect  human 
beings,  and  not  with  faultless  and  unerring  au- 
tomatons, and  that  its  rules  should  be  shaped 
accordingly.  It  most  recognise  tlie  tact  that 
men  employed  In  hard  physical  labor  requlri 
and  habitual^  take  smne  twlef  respite  at  times 
during  tiie  woric  ss  opportanity  offers;  and  it 
must  also  recognise  tbe  fact  that  sndi  a  res^ta^ 
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It  011I7  of  tbe  ordinary  ud  osoal  nature,  can- 
BOt  r^btly  be  called  a  leavliis  of  the  emploj- 
ment.  In  the  present  ease  the  plaintiff  had 
Just  carried  a  j^k,  doubtUn  of  considerable 
weighs  to  the  top  of  the  stmctlure.  In  return- 
ing he  stonied  for  a  minute  or  two  at  a  con- 
venient stopping  places  stepped  perhaps  ^ht 
feet  from  his  line  of  travel,  and  gazed  at  the 
operations  upon  and  about  the  vessel  and  the 
harbor  below,  wUch  were  doubtless  interesting 
and.  attractive.  We  do  not  feel  that  we  are 
obliged  to  hcAA  or  ought  to  hold  as  matter  of 
law  that  this  brief  and  very  natural  break  in 
the  plaintiffs  routine  labor  divested  him  of  his 
character  aa  an  cmphgrfi.'* 

The  tank  which  caused  the  injury  was 
close  to  the  course  of  travel  from  the  little 
bouse  where  the  new  tank  was  being  Install- 
ed to  the  dwdllDg;  it  was  within  12  or  15 
feet  of  the  little  house,  and  It  was  on  that 
part  of  the  premisee  being  nsed  In  the  In- 
stallation of  the  new  tank,  because  it  was 
necessary  to  place  It  there  in  the  proper  per- 
formance of  the  duty,  and  this  was  done  un- 
der the  directlou  of  the  manager  and  super- 
intendent of  the  defendant 

The  idalntifl  and  Bozeman  were  In  fact 
Qslng  in  their  work  the  part  of  the  premises 
where  the  plaintiff  was  standing  at  the  time 
of  hla  injury. 

We  do  not  think  under  these  condltl<ni8  It 
can  be  said  as  a  legal  condnsltm  that  there 
was  such  a  departure  by  the  plaintiff  from 
the  Bcope  at  talB  InvltatUm  u  to  bar  1  re- 
«OTery, 

No  error. 


ou  8.  a  s«) 

GBJLI  T.  SBABOABD  AIB  UNB  BT.  GO. 

(No.  MOOl) 

{Supreme  Oonrt  of  South  QaroUna.   Jnnia  34, 
1918.) 

1.  Oabbxeba  •^llO  —  AooKPXDB  or  Qoon 

WITH  KHOWXilDaB  09  WABH0UT8  HUSV  NO- 

Txrr  aHiCT»»  oi  anFoun  Aaamx  con- 

nqmanate. 
U  a  carriw  accepts  goods  tor  diipment  with 
full  knowledge  of  floods  and  washouts  on  its 
line*  and  the  lines  of  connecting  carriers,  it 
should  notify  the  shipper  of  the  same,  or  stipu- 
late against  the  consequences,  and  If  it  fails 
to  do  BO  it  should  not  be  beard  to  olEer  as  an 
excuse  that  delay  in  shipment  was  caused  by 
an  act  of  God. 

2.  Cabbiebs  <g=9l32— Ih  aotioh  fob  deut  ih 

8HIPPIN0  PBaiSHABUS  OABBIEB  HAS  BtmOEH 
TO  SHOW  EXTENT  OF  DAHAQXS  WHIN  8HIP- 
PEB  SHOWED  EBBONB0D8  MXASUBI  UNDEE 
CONTEAOT. 

In  an  action  against  a  carrier  for  damages 
to  shipment  of  melons,  where  defendant  invoked 
as  a  defaise  a  stiimlation  in  the  contract  fixing 
the  market  value  of  the  nukMU  at  the  "plaoe 
and  time  of  shipment,"  tii*  burden  was  upon 
the  defendant,  the  plaintiff  havinff  estabUsbed 
a  market  prtoe  or  Talue  which  was  not  in  acs 


cordance  therewith,  to  show  die  correct  oocb 
if  prejudiced  br  the  estimats  of  tlie  plaintift 

Appeal  from  Common  Pleas  drcnit  Oonrt 
of  Hampton  Ooonty;  U«idd  U  Smitil^ 
Jndgeu 

Action  by  J.  J.  Gray  against  the  Seaboard 
Air  Line  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

The  Judgment  of  the  circuit  court,  referred 
to  In  the  <H7inloD,  was  aa  foUowa: 

The  CMitention  trf  the  defendant  ts^  howemi 
with  regard  to  these  shipments  made  between 
July  16,  1916,  and  July  28.  1916.  that  any  de- 
lay that  may  have  resulted  in  these  shipments 
was  due  to  an  act  of  God,  namely,  floods  and 
waahoats  .on  its  line  abd  that,  of  its  connect* 
ing  carriers  which  rendered  such  delay  anavoid- 
able. 

[I]  According  to  the  testimony,  the  c<mditioaa 
relied  upon  to  conatitute  this  defense  existed 
"during  the  month  of  July."  and  mns^  then, 
have  been  witUn  the  knowledge  of  tiie  defend- 
ant, And  if  the  carrier  accepts  goods  for  shiih 
ment  with  full  knowledge  of  cmiditions  whidi 
will  probably  result  in  delay,  he  should  notify 
the  shipper  of  the  same  or  stipulate  against  the 
consequences,  and.  it  he  fail  to  do  aot  he  shoold 
not  be  heard  to  oSm  as  an  oxcoas  tiiia  yvf 
condition. 

Applying  the  well-recognized  principle  of  law 
relating  to  the  defense  of  an  act  (tf  God,  the 
record  fully  snstains  the  concloaion  of  the  mag- 
istrate. 

The  defendant  also  contends  that  tiw  p^fl*i't<* 
has  failed  to  establish  any  damages  trader  fbm 
stipulations  of  the  contract  of  shipment,  fn'  that 
he  failed  to  show  the  mai^t  value  of  the  md- 
ons  at  the  "place  and  time  of  shipment.** 

[2]  It  will  be  observed  that  the  defendant  in- 
voked this  stipulation  of  the  contract  as  one  of 
the  "defenses"  set  up  in  the  answer,  and  if 
the  plaintiff  established  a  market  price  «  value 
wbidi  was  not  la  aocordanee  therewith,  it  was 
incumbent  npon  tihe  defndaat  to  show  the  eo^ 
leet  on^  upon  well-reeofnised  prin^^  «l 
Judicial  iffocedare^  If  it  were  prejudiced  Iqr  the 
estimate  of  the  i^alntift.  Certainly  the  plidn- 
tiff  shoold  not  fail  altoi^ther,  because  his  te» 
timony  shows  the  wrong  amount  of  damage. 
If  he  shows  too  little,  then  the  defendant  should 
not  complain,  and  if  he  shows  too  modi,  then 
the  defendant  has,  in  its  pleadings,  assnmed  the 
burden  of  showing  the  correct  amount. 

Without  attempting  to  dlsensB  tlis  particular 
exceptions  further,  the  court  is  satined,  after 
a  careful  consideration  of  the  entire  record, 
and  in  exerdse  the  power  given  by  aectlcm 
407  of  the  Code  of  OivO  Procedure,  tiut  all  el 
the  ssid  excepticms  should  be  overruled. 

J.  W.  Manuel,  of  Hampton,  and  T^fliSB  A 
Lyles,  of  Columbia,  for  appelant 
W.  D.  Oonnor,     BnuuMm,  tar  reapcmdent. 

GABY,  G.  J.  For  the  reasons  therein  a*- 
signed,  the  Judgm^t  of  the  drcnit  court  la 

affirmed. 

HYDRICK,  WAITS,  FBASBB,  and 
OAGE,  f  Jt  concur. 


«S9For  other  oases  see  nma  topla  and  KBT-NUU  BUB  In  all  Ksr-Nombwed  Digests  and  iDdszaa 
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WAI/KEB  T.  ATLAimO  OOAST  LIKB  B. 
CO.  et  aL  (No.  10378.) 


(Suprane  Court  of  Sootb  Gerolina. 


Feb.  23, 


ABHT   and   HATT    ^3>n   —  OOMPSNBATIOIf 

SHBOUOH  Wab  Risk  Bureau  nor  imxnDKD 

FOB  80LDIBB  INJURED  AT  BAILBOAD  CBDSSINa 
WUILB  TBATELIHO  AS  ICEUBBB  07  POBUO. 

Circnlar  No.  4  of  ths- Director  General  of 
RftilroadB,  providing  that  injured  officers  and 
enlisted  men  of  tba  army.  Injured  or  killed  in 
railroad  acddenta,  will  be  remitted  to  their 
claim  for  compensatton  throagh  the  War  Biek 
Bureau*  and  will  not  raulve  any  payment 
through  the  Railroad  Adrnfailstratton,  applies 
only  to  soldiers  actually  travellDt  on  trains  un- 
der orders  of  die  goTemment,  or  while  engaged 
in  actual  military  duty,  and  does  not  apply  to  a 
soldier  killed  in  a  coUiidon  between  a  train  and 
the  automobile  in  which  he  was  traveling  as  a 
member  of  the  public. 

Appeal  from  OoBinum  Pleas  Olrenlt  Court 
of  Gharleaton  Ooimty:  B«  W.  Memmlnger, 
JndgCb 

Action  by  Bllubeth  Parke  TMkttr,  aa  ad- 
mlnlstratrlx  of  Walter  H.  Wafter,  deoeaMd, 
against  tbe  AtUntteCbastlineBaUroRd  Oonr 
pany  and  anottier,  to  reeow  damaiea  for  0ie 
death  of  plalntUTs  Intestate  In  a  collision  be- 
tweea.  defendant's  train  and  On  autonoblle 
in  which  be  was  riding.  From  an.  order 
striking  out  portions  of  the  answer  defend- 
ants  appeal.  Afllzmed. 

Circular  No.  4  mentloDed  In  the  opinion 
was  as  f<^om: 

United  States  BaUzoad  Admlalstradm,  DMdMi 
of  Law. 

Washington,  October  26^  IMA. 
Circular  No.  4. 

Attention  is  directed  to  Oie  act  of  Congress  en- 
titled **An  set  to  amend  an  act  mtltled  'An  act 
to  antfaortse  the  establishment  of  a  Barean  of 
War  Bisk  Insurance  in  ^e  Treasury  Deport- 
ment,' "  approved  September  2,  1914,  and  for 
otber  puiposes,  approved  October  6,  1917,  Pub- 
lic Document  No.  90,  Sixty-Fifth  Congress 
(H.  B.  6728). 

rrhis  act  establishea  a  system  for  compensating 
officers  and  enlisted  men  and  women  nurses  of 
the  Army  and  Nary  Corps,  when  employed  In 
actiTe  servlee  under  the  War  and  Nary  I>epart- 
luents  of  Uie  government 

In  case  of  railroad  accidentia  in  order  to  avoid 
oonfumon  and  to  effectuate  a  proper  and  anl- 
form  liandling  of  the  comfiensation  daims  of 
each  injured  ai)d  disabled  persons  who  are  en- 
titled to  receive  compensation  under  the  War 
Risk  Act,  upon  the  happening  of  any  accident 
causing  deatii,  disablement,  or  of  injury  to  any 
officer,  enlisted  man,  or  member  of  the  Army 
or  Navy  Nurse  Corps  (female),  occurring  on 
any  line  of  railroad  under  federal  ramtrol,  the 
Oeneral  Solicitor  will  immediately  notify  J.  H. 
Howard,  Manager,  dalms  and  Property  Seo- 
tioB*  Divirion  of  Law,  Southern  BsUroad  Build- 


ing, Washington,  D.  C,  giving  the  name  and 
emergency  address  of  the  dead  or  Injured  person, 
his  or  her  nombw,  rank,  and  routlnx,  and  la  the 
case  of  hijmred  persons,  his  as  her  psastnt  ad- 
dress. 

Such  injured  officers  and  enlisted  men  and 
members  of  the  Army  and  Navy  Nurse  Corps  (fe- 
male) will  be  remitted  to  their  claim  tor  compen- 
sation through  the  War  Bisk  Bureau,  and  will 
not  receive  any  payment  through  tht  BaOroad 
Admlnistratlott. 

No  claims  for  damages  for  Injuries  oecaskndng 
death  or  disablement  of  such  persons  sbotdd  be 
recognised  or  entertained.  Q%e  drcamataaees 
surrounding  accidenta  should  be  InTestlgatad  as 
heretofore  and  report  filed. 

The  General  Solicitor  will  notify  general  claim 
agents  of  this  circnlar,  who  will  in  turn  notify 
afi  claim  agents. 

John  Barton  5*ayne,  General  CounaeL 
Approved: 

W.  G.  HcAdoo, 

Director  General  d  Bailroads. 

FltzSlmons  tt  FitzSImons,  ct  Cbarieston, 
for  appellants. 

Logan  &  Grace,  of  cauirleston,  for  respond- 
ent 


WATTS,  3.  This  Is  an  appeal  from  an  or^ 
der  of  Judge  Memmtoger  striking  out  certain 
poTtiona  of  appellant's  answer;  said  order  fil- 
ed Jane  25,  ISnd. 

Tbe  exceptions  are  six  In  number.  BzceiH 
tions  1,  2,  and  S  are  sustained.  Respondait^s 
attorney  concedes  that  they  must  be  sustain- 
ed, under  Castle  t.  Ballwsy  Co.,  99  S.  B. 
manuscript  dedslon  of  this  court  The  re- 
maining exceptions  make  the  point  under  the 
drcular  known  as  Na  4,  issued  by  Mr.  Mo> 
Adoo,  the  Director  General  of  Bailroads. 
Plaintiff  was  remitted  ezduslrely  to  tbe  Bu- 
reau of  War  Bisk  Insurance  tor  eompaiaa- 
tioQ,  and  cannot  claim  compensation  from 
railroad  defendant 

If  these  exceptions  are  sustained,  it  ^ds 
the  case;  if  overruled,  the  case  can  be 
amended  and  trial  bad.  As  the  parties  ask 
the  decision  of  this  question,  we  will  do  so, 
eren  though  the  Dlnector  Oenml  Is  not 
bound  thereby ;  be  not  being  before  the  court 

These  exceptions  must  be  overruled.  Clr- 
calar  Na  4  never  intended  to  aM>l7  to  a  case 
such  as  the  one  at  bar,  bat  was  Intended  to 
be  effective  where  men  in  uniform  were  kill- 
ed or  injured  while  actually  traveling  on  rail- 
road trains  under  orders  of  government  or 
while  engaged  in  actual  military  duty — soCb 
as  being  transported  from  one  camp  to  an- 
other. It  does  not  aivl7  to  any  soldlor  where 
be  was  traveling  as  a  member  of  the  general 
public 

It  la  Inconcdvable  that  it  should  be  attril^ 
uted  to  tbe  patriotic,  distinguished  Director 
General  that  bis  circular  he  Intended  todi 
a  leaping  injustice  to  a  soldier  not  traTcUng 
actually  In  railroad  trains  under  orden  at 
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ttxe  goTernment  or  while  ^gaged  tn  actual 
sUIltary  duty.  Such  a  dedaion  would  stig- 
matise the  Director  General  as  having  made 
an  arbitrary  and  unjust  discrimination 
against  a  soldier,  a  man  in  uniform,  as  com- 
pared to  a  dtlzen.  To  relegate  him  to  insur- 
ance which  he  carried  and  paid  for  would  be 
a  glaring  and  outrageous  injustice,  and  nei- 
ther the  spirit  nor  words  of  the  drculars,  re- 
lied on  as  being  Issued  by  the  Director  Gen- 
eral, warrants  any  such  unjust  and  preposter- 
ous Inference. 

There  Is  absolutely  no  merit  In  appdlanfs 
exceptions,  and  the  order  appealed  from  is 
affirmed. 

GARZ,  a  J.,  and  HYDBIGK,  FBASEB, 
and  GAOB,  J  concur. 


018  8.  C.  4E3) 

HoKDNZIS)  T.  BOUTHKRN  RT.  00.  et  aL 
(No.  1037S.) 

(Sopreme  Ooort  of  South  Carolina.   Veb.  28, 
1820.) 

1.  CONTINVASCn  «ES»7— WTTHZH  DISOBmOH- 
AMX  POWBB  or  TBXAI.  OOUBT. 

Disposition  of  motion  for  cootlnnance  rests 
largely  in  the  discretion  of  the  trial  court. 

t  JUDOmnT  ^96S0— JUDOUENT  AOAinST  OITI 
TOBT-nABOB  NOT  ACQUITTAI,  Or  0THEB8. 

Where  the  administrator  of  a  passenger  in 
an  BDtomoblle  who  was  killed  in  a  collision 
with  a  train  sued  the  owner  of  tiie  aatomoUle 
and  the  raUroad  company,  complaint  being  In 
three  cooots,  one  against  the  railroad  company, 
one  against  fbe  owner  of  the  antomobila,  and 
one  against  tlie  two  as  Joint  tortfeasors,  a 
rer^ct  a^inst  the  owner  of  the  antomoldle, 
whUe  referable  only  to  the  second  count,  does 
not  have  the  legal  effect  of  acquitting  the  rail- 
road company. 

8.  Torts  ^>22  —  Sepabatx  and  joiht  surr 

nCPBOPKB. 

Joint  tort-feasors  cannot  be  sned  both  sep- 
arately and  Jointly. 

4.  PuAoiKQ  «=s>309(^— PunfTmr  bkquibbd 

TO  ELECT  BRWZEN  XIVOORBIBIEirT  OAUSU  OF 

Acnoit. 

Where  plaintiff  sued  tort-feasors  separately 
and  Jointly,  he  may  on  seasonable  motion  be  re- 
quired to  elect  between  the  inconsistent  causes 

of  action. 

6.  JUDOUBRT  ^9891— Tdbts  «=322— Plaht- 

TIFF  SUING  TOBT-IXASOBS  SEFABATKLT  OAJT 
HAVE  BUT  OHB  BBCOTXBT. 

Where  an  accident  was  the  result  of  the 
negligence  of  two  different  persons,  plaintiff 
may  sue  both  Joint  tort-feasors  In  separate  ac- 
tions, bnt  he  is  entitled  to  a  single  satisfaction, 
thoagh  having  two  separate  Judgments. 

Hydrick,  J.,  dissenting  In  pert. 


Appeal  from  Common  Pleas  Circuit  Oonrt 
of  York  County;  Ernest  Hoore,  judge. 

Action  by  Daniel  !«.  McKoizie,  u  adminis- 
trator of  the  eatate  ot  Mrs.  Belle  Rillllps, 
deceased,  against  the  Sonthem  Railway  Com- 
pany and  others.  Tnm  a  Jadgmeot  tor  plain- 
tiff against  the  named  d^endant,  St  appeals. 
Affirmed. 

McDonald  ft  McDonald,  ot  Winnsboro,  tor 

appellant 

Wilson  &  Wilson,  of  Roch  HUl,  and  Stan- 
dU  &  Davla,  at  Charlotte,  M.  a,  for  re- 
spondent 

GARY,  CL  J.  This  Is  an  action  for  dam- 
ages on  account  of  Injuries  sustained  by 
plaintiff's  Intestate  from  which  she  died,  as 
the  result  of  the  wrongful  acts  of  the  de- 
fendants. 

Plaintiff's  Inteatate  was  a  passaiger  in  an 
automobile  owned  by  the  defendants  H<^er 
&  Halley  which  came  in  collision  with  the 
train  of  the  d^endant  Southern  Railway 
Company  at  a  railroad  crossing. 

The  case  was  tried  four  times.  On  the 
first  and  second  trials  the  Jnry  failed  to  agree 
upon  a  verdict.  On  the-  third  trial  the  Jnry 
rendered  the  following  verdict:  **We  find 
for  the  ^intlff  against  the  defendants  Hol- 
ler ft  Haller  In  tiie  smn  of  f4,2Sa  We  fall 
to  agree  as  to  the  Soatbem  Railroad.'*  On 
the  fourth  trial  the  Jury  rendered  a  verdict 
against  Uie  Southon  Railway  Company  In 
the  anm  of  97.500. 

nie  toOmrbag  statemoit  appears  In  tlie 
record: 

"Before  the  case  was  called  for  trial  againat 
this  defendant  and  on  due  serrice  ct  notice  in 
writing,  the  defendant  Sonthem  BaOway  Cont- 
pany,  moved  for  a  continuance  of  the  case  un- 
til the  final  determination  of  the  appeal  to  the 
Supreme  Court  by  the  defendants  Holler  ft 
Hailey.   This  motion  was  overruled. 

"Thereafter,  and  before  the  Jury  was  drawn, 
couofiel  for  the  defendant  Southern  Railway 
Company  offered  in  evidence  before  the  court 
the  verdict  rendered  against  the  defendants  Hol- 
ler ft  Bailey,  and  thereupon  moved  Uie  court 
for  a  construction  of  said  verdict  f<»  the  fol- 
lowing reasons,  to  wit: 

"(a)  Because  the  third  cause  of  action  set 
fortii  in  the  complaint  was  a  joint  cause  of  ac- 
tion against  the  defendant  Southern  Railway 
Company  and  the  defendants  Holler  ft  Hailey 
as  Joint  tort-feasors,  and  if  the  verdict  against 
the  defendants  Holler  ft  Hailey  was  upon  said 
third  cause  of  action,  then  its  only  legal  ef- 
fect was  to  determine  that  there  was  no  Joint 
tort  established  by  the  evidence,  because  no 
verdict  except  a  Joint  verdict  could  be  ren- 
dered on  said  third  cause  of  action  If  a  Joint 
tort  was  established  by  the  evidence. 

"(b)  That  the  said  verdict  as  a  matter  of  law 
under  the  pleadings,  could  only  be  referred  to 
the  second  cause  of  action,  which  was  a  sepa- 
rate cause  of  action  against  the  defendants 
Holler  ft  Hslley,  fmr  the  reason  that  such  ver- 
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diet  was  respondTe  only  to  the  allegationB  of  r  *^at  thb  aaM  verdict,  u  a  matter  of  law, 
said  second  cause  of  action,  and  tbat  therefore  nnder  the  pleadinKB.  could  ovij  be  referred  to 


the  only  legal  effect  of  such  verdict  was  to  ac- 
quit the  defeodant  Southern  Bailway  Company, 
of  any  negliyeace,  wiUfulnesa,  or  wantonness 
alleged  in  the  first  and  third  causes  of  action 
to  be  the  proximate  cause  of  the  death  of 
plaintiff's  intestate. 

"This  motion  was  also  orerraled,  bat  the 
court  held  that  the  plaintiff  was  entitled  to 
proceed  to  trial  against  the  Southern  Railway 
Compaqy  on  the  first  and  third  causes  of  action 
set  forth  in  the  complaint. 

"As  part  of  its  evidence  counsel  for  the  de- 
fendant offered  in  evidence  the  verdict  of  the 
'  jury  against  Holler  &  Hailey  rendered  on  a 
previous  trial.  His  honor  excluded  it,  so  far 
as  It  was  intended  to  be  submitted  to  the  Jury 
as  evidence,  bat  stated  that  it  would  be  admit- 
ted for  the  consideration  by  the  court,  if  the 
court  derired  to  consider  it  thereafter.  At  the 
dose  of  an  of  the  testimony  conneel  for  the  de- 
fendant Southern  Railway  Oompany  made  a 
motion  to  direct  a  verdict  in  Its  Cavor  as  to 
both  actnal  and  punitive  damages,  upon  several 
grounds  which  are  hereinafter  fully  set  forth. 
This  mbtion  was  overruled  by  the  court  upon 
all  of  the  grounds  stated. 

"After  the  rendition  of  the  verdict  against  the 
defendant  Southern  Railway  Company,  its 
counsel  moved  for  a  new  trial  upon  the  minutes 
of  the  court  upon  several  grounds  herdnafter 
fully  set  forth.  TMs  motion  was  overruled  by 
Judge  Moore  in  an  order,  which  Is  hereinafter 
fnHy  set  forth.  Thereafter  in  due  time  notice 
of  aro^  to  this  court  was  served  upon  at- 
torneys for  the  plaintiff.** 

The  first  qnestion  that  vlll  tw  considered 
Is  whether  there  was  error  od  the  iMut  of  his 
honor  the  presiding  judge  In  lefnaing  the 
motion  t<x  a  ccmtinnanca 

[1  ]  Such  motions  pertain  to  the  conduct  of 
the  trial,  and  necessarily  mnst  be  left  In 
large  measure  to  the  discretion  of  the  prey- 
ing Jndge,  which,  it  has  not  been  made  to 
appear,  was  erroneonsly  exercised. 

[2-B]  The  next  qaesticm  that  will  be  con- 
sidered Is  presented  by  tiie  following  excep- 
tions: 

"Because  his  honor  erred  in  refusing  this  de- 
fendant's motion  for  a  conatmction  of  the  ver- 
dict against  Holler  A  Bailey  before  proceed- 
ing: to  trial,  and  erred  in  overruling  the  grounds 
upon  which  this  defendant  roQuested  such  con- 
strnction  of  said  verdict,  the  error  being  that 
the  verdict  against  Holler  &  Hailey  could  not 
t>e  refsrred  to  the  third  cause  of  action,  be- 
canse  no  separate  verdict  could  be  rendered  in 
a  joint  action  against  joint  tort-feasors  with- 
out thereby  finding  tbat  there  was  no  joint 
tort  established,  and  further  the  said  verdict 
was  responsive  only  to  the  allegations  of  the 
second  cause  of  action,  and  the  legal  effect 
thereof  was  a  verdict  In  fftvor  of  the  defend- 
ant Sonthem  Railway  Oompany." 

We  fallf  agree  with  the  appellant's 
tcnrn^  in  tb61r  pnqiOBltion: 


the  second  cause  of  action,  which  was  a  aep> 
arate  cause  of  action,  against  the  defendants 
Holler  &  Hailey,  for  the  reason  that  Hoch  ver* 
diet  was  responsive  only  to  the  allegatlona  aC 
said  second  cause  of  action.** 

Bat  we  cannot  concur  in  Giolr  oonduatoa 
tbat  the  only  legal  effect  of  such  verdict  was 
to  acquit  the  defendant  Sonthom  Ballway 
Company  of  any  negligence,  willfulness,  or 
wantonness  alleged  in  the  first  and  third 
causes  of  action.  Of  course  a  reooveir  nnder 
the  second  cause  of  action  against  Holler  ft 
Hailey  bars  a  recovery  under  the  third  cause 
of  action,  for  the  reastm  that  Jtrint  tort-feasors 
cannot  be  sued  both  separately  and  jointly. 
The  two  actions  are  incuislstait;  and  if 
the  defendant  had  made  a  motion  to  reoidre 
the  plaintiff  to  dect  whether  he  would  rely 
npon  the  first  and  second  causes  of  action 
(which  were  against  the  defendants  separate- 
ly), or  upon  the  third  (In  which  th^  were 
sued  Jointly),  the  motion  would  have  been 
granted.  Oartln  v.  Railway  Co.,  48  S.  O. 
221,  20  S.  £.  079,  49  Am.  St.  Rep.  829. 

While  the  plaintiff  had  the  right  to  sue 
both  tort-feasors  in  separate  actions,  he  la 
only  entitled  to  a  single  satisfaction,  al- 
though having  two  separate  Judgments. 

There  is  no  prejudicial  error  in  the  re- 
maining exception,  and  the  court  deems  it 
unnecessary  to  asdgn  any  other  reason  why 
they  cannot  be  sustained. 

Affirmed* 

WATTS,  FBASER,  and  OAOB,  JJ.,  omcnr. 

HYDRIOK,  3.  I  concur  la  paxt  and  dis- 
sent as  to  result  I  agree  that  there  was  no 
error  In  refusing  the  motion  for  a  cuitlniH 
ance,  and  tbat  the  verdict  against  Holler  ft 
Hailey  Is  referable  to  the  second  cause  of 
action,  and  that  It  did  not  have  the  legal 
effect  of  acquitting  the  railroad  company  of 
liability  under  the  first  cause  of  action.  Bnt 
I  think  the  court  erred  in  ruling  that  plaintiff 
conld  proceed  against  the  railroad  company 
on  both  the  first  and  third  causes  of  action, 
and  in  snbmittlng  the  case  to  the  jury  on 
both  of  said  causes  of  action.  Such  la  the 
logical  result  of  the  condusion  that  "a  re- 
coTCiry,  under  the  second  cause  of  action 
against  Boiler  ft  Hailey  bars  a  recovery 
under  the  third  cause  of  acUcm.**  If  that  Is 
80,  how  can  we  say  there  was  no  error  In 
allowing  plaintiff  to  proceed  against  the  rail- 
way company  nnder  the  third  cause  of  ac- 
tion? The  decision  is  Inconsistent  with 
Itself.  The  error  pointed  oat  was  iffejudlcial 
and  calls  for  reversal. 
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KATZONiJ^  Cnhr  BANK  v.  HtJEY  &  UABr 
TIN  DRUG  CO.  et  aL   (No.  10836.) 

(Snpi^e  Court  of  South  Carolina.    Jan.  20, 
1820.   On  PetitioB  for  Rdiearing  Maich 
29,  1920.) 

1.  Apfxai.  and  EBBOB  «=:»I040(1)  —  BaUNO 
THAT  ISSUES  WEBK  TRIABLE  BT  JUBT  HABM- 
XJ»8  WBEBB  HONE  WEBB  BUBlUmD. 

Prelimiaary  ruling  that  certain  iasues  were 
triable  by  jury  was  hanDleaa;  no  laoaa  barinc 
tMen  Biibmitted  to  th9  Jury. 

2.  FJUUDULBKT  COnVBTAIfCKS  «»47— SAU  IN 
BDI.K  or  BtOOK  WnHODT  ATISIOT  TO  OOH- 
PLY  WITH  8TATUTB  OONCLUSIVELT  IBAUDU- 
UBNT. 

Under  Bulk  Salei  Law.  sale  in  bulk  of  a 
mercbanc'B  atock  without  any  attempt  to  com- 
ply with  the  law  is  unlawful,  and  voidable  at 
the  instance  of  a  creditor  of  the  seller  Injured 
thereby,  without  regard  to  intention  of  the  par- 
tlea  thereto;  it  being  only  where  there  Is  an 
attempt  to  comply  with  the  statute,  and  a  fail- 
on  in  some  particular,  that  there  is  a  rebuttap 
Ue  prima  fade  pr«ninvtion  of  fraud. 

On  Fetitum  for  Rehearing. 

3.  PBAUDULENT  CONVBTAI4CEB«=»47— AMODlfT 
OF  BBCOVEBX  WUKBB  QOODS  AITO  BTORB  IIX- 
TTTRES  WEBS  BOLD  TOOSTUEB. 

It  IB  unnecessary  to  decide  whether  the 
words  "stock  of  merchandise,"  ia  Bulk  Sales 
Law,  include  the  store  fixtures,  sold  along  with 
the  merchandise,  where  both  parties  to  the 
transaction  bare  considered  the  price  to  be 
paid  for  both  as  a  single  fund  applicable  to  pay- 
ment of  the  claims  of  all  the  seller's  creditors 
and  the  greater  part  of  It  has  been  so  applied. 

4.  Fbauduuemt  conveyances  4=»181(1)— -LlA- 
biutt  or  buybb  in  buia  not  limitxd  to 

PUBCHASS  FBICE. 

By  the  proviBiona  of  Bulk  Sales  Law,  in 
case  of  a  sale  in  violation  thereof,  liability 
to  creditors  of  the  seller  is  not  limited  to  the 
agreed  price;  but  the  goods,  if  stiU  hi  the  buy- 
er's hands,  are  liable,  and,  if  he  has  with- 
drawn them,  he  is  liable  for  "the  value"  of  the 
goods  so  received  by  hUn  and  thus  wittulrawn. 
Gary,  C.  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Obnrt 
o£  York  County ;  Frank  B.  Gary,  Judge. 

Action  by  the  National  Olty  Bank  against 
the  Huey  &  Martin  Drug  Company  and  the 
Calhoun  Drug  (>>inpany,  baseU  on  Indebted- 
ness of  the  Uuey  &  Martin  Company  to  ptuin- 
tlff  and  sale  by  that  company  to  the  Calhoun 
Company  without  compliance  with  the  Bulk 
Sales  Law.  Verdict  for  plaintiff  for  $689.12 
was  directed  against  both  defendants,  and 
from  a  Judgment  entered  thereon  the  defend- 
ants appeaL  Affirmed. 

The  sections  of  tlie  Code  of  Laws  of  19U2, 
requested  to  be  set  forth  in  the  report  of  the 
cose  by  Gary,  O.  J.,  are  as  follows: 

Sec.  2434.  It  shall  be  unlawful  for  any  mer- 
chant or  corporation  engaged  In  the  buying  and 


selling  of  merdiandise,  while  he  or  It  is  Is* 

debted  to  any  person  or  corporation*  to  seU  Ub 
or  its  entire  stock  of  merchandise  in  bulk,  or 
to  sell  the  major  portion  tiiereof,  othwwiss 
than  In  the  ordinary  course  <^  trade,  in  the  nf 
ular  and  usual  prosecution  of  the  sdler*a  boii* 
ness,  and  with  the  intention  of  ceasing  to  eo» 
duct  said  businesB,  in  the  same  manner  and  at 
the  same  place  as  he  or  it  has  heretofore  con- 
ducted the  same,  without  first  making  a  full 
and  complete  inventory  of  the  merchandise  so 
proposed  to  be  sold,  in  which  inventory  the 
values  shall  be  extended  at  the  ruling  whole- 
sale price  thereof;  and  without  further  making 
a  full,  true  and  correct  schedule  of  all  i»er- 
sons  or  corporations  to  whom  he  or  it  is  in- 
debted, stating  therein  the  post  ofBce  address 
of  each  of  said  creditors,  and  the  amount  owing 
to  each  of  them;  to  which  Inventory  aod 
schedule  there  shall  be  attached  the  oath  of 
the  seller  that  the  same  is  true  and  correct; 
or  if  the  seller  shall  assert  that  he  or  it  is  not 
indebted  to  any  person  or  corporation,  he  or 
it  shall  make  afBdavlt  to  that  effect  and  deliver 
the  same  to  the  purchaser,  with  the  inventory, 
as  hereinafter  provided,  ^e  seller  shall  de- 
liver said  inventory  and  schedule  to  the  propos- 
ed purchaser,  snd  shall  retain  exact  copies 
thereof  in  his  or  its  own  possession;  the  sell- 
er and  the  purchaser  shaH  esch  preserve  such 
inventory,  schedule  and  affidavit  for  the  period 
of  six  months  after  such  sale  and  purchase^ 
and  the  same  shall  be  open  to  the  Inspection 
of  the  creditors  of  the  seller.  Ten  days  before 
such  sale  shall  be  consnmmated,  and  before  the 
parcbaser  take  possession  of  ^e  merchanffise 
so  proposed  to  be  sold,  the  seller  and  proposed 
purtdiaser  shall  Join  in  giving  written  or  print- 
ed notice  of  the  proposed  sale  and  purchase  at 
such  merchandise  to  each  of  the  creditors  nam- 
ed in  such  schedule;  such  notice  may  be  de- 
livered in  person  to  such  creditors,  or  trans- 
mitted to  them  by  registered  letter  tiirough  the 
United  States  mail,  by  being  deposited  in  the 
United  States  post  office  at  the  place  where 
the  seller  has  heretofore  eondneted  bnsiMas 
or  nearest  thereto,  properly  addressed  to  the 
respective  creditors  at  the  post  office  address 
given  in  such  sdiedule,  with  proper  postage 
affixed ;  such  notice  shall  state  the  aggregate 
value  of  the  merchandise  proposed  to  be  sold  as 
shown  by  such  inventory,  the  consideratioB  to 
be  paid  therefor,  and  the  time  and  manner  of 
making  such  payment.  If  said  seller  shall 
fan  to  make  such  inventory  of  such  merchau- 
dise,  or  if  such  Inventory  shall  fail  to  state  the 
true  vslue  of  said  goods  as  above  required,  or 
if  said  seller  shall  fall  to  make  such  true  sdied- 
ule  of  creditors  as  herelnsfter  provided,  and 
the  purchaser  shall  hsve  knowledge  of  that 
fact,  or  In  event  the  seller  shall  assert  that 
there  are  no  debtb  against  him  or  it,  if  the 
purchaser  shall  fall  to  require  the  affidavit 
above  provided,  or  if  the  seller  and  purchaser 
shall  fail  to  give  esch  of  said  creditors  named 
in  Bsid  schedule  the  notice  above  required  ix 
the  manner  above  provided,  or  if  such  aotiee 
shall  not  correctly  state  the  amount  of  such 
merchandise  proposed  to  be  sold,  and  the  oon- 
eideration  to  be  paid  therefor,  and  the  time 
and  manner  of  making  the  same,  then  and  in 
either  of  such  events  such  sale  shall  prima 
facie  be  presumed  to  be  fraudulent  and  void 
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u  against  tha  creditors  of  sacb  seUer,  tnd  the 
merchandise  in  the  lianda  of  the  purchaser,  *or 
any  part  thereof,  If  it  shall  b*  found  in  his  or 
its  bands,  shall  be  liable  to  such  creditors,  and 
in  event  the  same,  or  any  part  thereof,  shall 
be  withdrawn  b;  said  purchaser,  then  the  pur- 
chaser himself  or  itself  personally  shall  also  be 
liable  to  nid  crediton  of  aocb  seller  to  ttte 
extent  of  the  Tilve  of  the  mercbandiae  so  re- 
ceived  by  bim  or  it  and  thus  withdrawn. 

Sec.  2435.  Whenever  a  notice,  as  provided 
In  section  1488,  ii  sent  by  registered  mail,  the 
creditor  or  person  to  whom  the  notice  is  mailed 
shall  be  presumed  concludvely  to  have  received 
the  notice,  and  the  time  of  the  notice  shall  be 
dated  from  the  time  of  the  mailing  and  registra- 
tion, or  actaal  service  of  said  notice. 

Sec.  24361  Except  as  expressly  provided  In 
the  precedInK  sectlona,  nothing  tiiet^n  contain- 
ed, nor  any  act  thereunder,  ahall  change  or 
affect  Um  present  rnlea  of  evidence  m  the  pres- 
ent pieaiimption  of  law. 

J.  H.  roster  and  Wm.  J.  caierry,  both  ot 
Bock  Hill,  for  appellants. 

Dtmlap  St  Dnnlap,  of  Rock  Hill,  for  »• 
spondent. 

HTDBICE.  J.  [1]  I  think  the  Judgment 
IB  xlsht  and  ou^t  to  be  affirmed.  There  was 
no  prejudicial  error.  If  it  be  conceded  that 
the  Issues  wen*e  all  equitable,  and  therefore 
triable  by  the  court,  they  were  so  tried.  The 
preliminary  ruling  that  certain  issues  were 
triable  by  Jury  was  not  prejudicial,  because 
no  Issue  was  In  fact  submitted  to  the  Jury. 

[2]  The  statute  starts  out  by  denouncing 
as  unlawfial  certain  sales,  without  compli- 
ance with  Its  provisions,  which  are  In  the 
main:  (1)  The  making  of  a  complete  inven- 
tory ;  (2)  a  true  schedule  of  the  seller's  cred- 
itors, or  an  affidavit  of  no  indebtedness ;  and 
<3)  the  glTlng  of  Johit  notice  by  seller  and 
purchaser  to  each  creditor  of  th»  proposed 
sale.  It  then  goes  m  to  provide  that,  if  the 
seller  shall  taSl  to  make  such  inventory,  or 
if  the  same  shall  fall  to  state  the  true  value 
of  the  goods  as  required,  of  if  the  seller  shall 
fail  to  make  such  true  schedule  of  his  cred- 
itors as  required,  and  the  purchaser  shall 
have  knowledge  of  that  fact,  or  if  the  seller 
asserts  that  he  owes  no  debts  and  the  pnr- 
chaser  foils  to  require  the  affidavit  of  that 
&ct,  or  If  the  Joint  notice  is  not  given  to 
each  creditor,  or  if  the  same  be  Incorrect  as 
to  the  amount  and  consideration  of  the  sole 
and  the  time  and  manner  of  payment  tbere> 
for,  "then  and  in  either  of  audi  events,  such 
Bale  shall  prima  facte  be  presumed  to  be 
frandnlent  and  void  as  against  the  crediton 
of  audi  sdlers,"  etc: 

The  Intention  of  the  Legislature  was  that, 
it  a  sale  within  the  terms  of  the  statute  be 
made  without  any  attempt  to  comply  with 
the  inoTislons  thMeof,  it  should  be  held  to 
be  unlawful,  and  voidable  at  the  Instance  of 
a  creditor  of  tlie  seller  who  be  Injured 
thereby,  without  regard  to  the  Intention  of 
file  partlea  to  the  sala.  But  if  the  parties  a^ 


tenipt  to  cnnply  with  the  provlBtras  oC  the 
statutes,  and  fall  In  sane  particular  or  par- 
ticulars, such  failure  shall  not  neoessarily 
have  the  effect  of  making  the  sale  void,  but 
It  shall  onl7  have  the  effect  of  raising  a  pre- 
sumption that  It  Is  fraudulent.  The  dUtH^ 
ence  lies  In  the  fbllnre  to  make  any  efltnt  at 
all  to  com^y  with  the  prOvlslfHis  of  the  stat- 
ute, and  In  making  an  effort  whldi  falls  short 
of  a  legally  anflldent  CQnq>Uanoe.  In  the  flrctt 
case^  tbB  sale  Is  nnlawfuL  In  tlie  second.  It 
is  <nily  presumptively  so— the  presumpUim 
being  slt^t  or  strong,  according  to  the  na- 
ture and  extent  of  the  fftUure  and  the  drcnm- 
stances  of  it.  For  example,  notwithstanding 
the  exeidse  of  reasonable  care  and  dnigence, 
errors  or  onftsslons  may  occur  In  making  the 
Inventory,  <nr  schedule  ct  creditors,  or  in 
complying  witb  otho'  requirements  of  the 
statute.  In  suCh  cases  the  act  creates  only  a 
prima  fade  presumption  of  fraud  whidi  may 
be  rebutted  by  showing  the  good  fEiltli  d  the 
parties  to  the  sale  and  honest  and  diligent 
efforts  to  comply  witSi  the  statute.  No  doubt 
the  provision  was  intmded  tc  prevaic  fraud- 
uloit  evasions  ot  the  statute,  and  to  stimulate 
the  parties  to  make  an  honest  effort  to  c<ni^ 
ply  substantially  with  Its  provisions. 

But  where,  as  in  this  case,  the  statute  Is  ut- 
terly Ignored,  and  no  attempt  whatever  Is 
made  to  comply  with  Its  provisions,  to  hold 
that  only  a  prima  fade  presumption  of  fraud 
Is  raised,  which  may  be  rebutted  by  proof  of 
the  good  faith  of  the  parties,  wotild  practi- 
cally nullify  the  statute. 

Judgment  affirmed. 

WATTS,  FBASEB,  and  OAGB,  JJ.,  concur. 

OABT,  a  J.  (dlraenUng).  .nie  ccanplalnt 
herein  contains  two  causes  of  action— one  to 
set  aside  the  sale  In  bulk  by  the  defendant 
Huey  &  Martin  Drug  Oompany  to  the  defend- 
ant Galhoun  Drug  Company  of  its  stodc  ot 
merdumdise,  etc.,  on  the  ground  that  such 
sale  was  in -violation  of  sections  2484,  2435 
and  2486  (wbldi  win  be  set  out  In  tlie  re- 
port of  the  case);  and  the  other  on  the 
ground  ttiat  Qie  sale  was  fraudulmt  under 
the  statute  of  Elisabeth.  At  the  condnslcm 
of  the  testimony  his  honor  the  i^reslding 
Judge  made  tbe  following  order: 

"This  action  having  been  brought  on  for  a 
hearing  before  the  court  and  a  jury,  and  the 
evidence  being  all  In,  and  a  motion  having  been 
made  by  plaintiff's  counsel  for  a  direction  of 
verdict,  after  bearing  argoment  of  counsel  for 
and  apdnat  said  motion,  I  find  and  hold  as 
follows:  That  the  andisputed  testimony  shows 
that  the  Buey-Martin  Drug  Company  and  the 
Calhoun  Drug  Company,  In  the  sale  and  pur- 
chase of  the  BtoA  of  drugs,  etc.,  which  la  the 
basis  of  tbia  action,  in  bulk,  faUed  to  comply 
with  the  requirements  of  the  law  known  as  Uie 
'Bulk  Sales  Law,*  contained  In  aectiona  2484, 
2435,  and  2486  of  volume  1,  Code  of  Laws  ot 
South  OaroBna  of  1M2;  also  aroearing  as 
seetioas  448,  449,  and  460  in  vfdniia  %  Code  of 
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daws  of  Sonth  Carolina  of  1912.  The  nn^- 
vnted  testimonr  alio  sbowa  that  the  defendant 
Calhoun  Drag  Company,  the  parcbesers  of 
«aid  stock,  hare  sold  and  diBposed  of  said  stock 
of  merchandise  in  Uie  ordinary  course  of  their 
drag  business  to  an  amount  equal  to  the  amount 
due  on  the  notes  sued  on  in  this  action.  I  am 
therefore  of  the  opinion  that  the  plaintifF  is  en- 
titled to  a  direction  of  a  verdict  against  the 
HBer-Martin  Drug  Company  and  the  Calhoun 
Drug  Company  for  the  amount  sned  for,  in  the 
sum  of  six  hundred  and  eighty-nine  and  i>/ioo 
dollars  (fC89.1^:  and  it  Is  so  ordered.  Hy 
'COndosioQ  as  above  stated. is  baaed  upon  the 
view  that  the  statutes  referred  to  make  it  a 
prima  facie  presumption  of  fraud  for  the  sell- 
er and  purchaser  of  a  stock  of  merchandise  in 
bulk  to  fail  to  comply  with  the  requirements 
of  said  statutes  provided  with  reference  to 
such  sales,  end  upon  this  prima  facie  presump- 
tion Bucb  failure  must  be  held  to  be  fraudulent 
as  to  the  creditors  of  the  seller  of  such  stock 
of  merchandise,  and  that  this  presumption  of 
fraud  is  not  rebuttable  by  evidence  of  the  good 
faith  of  the  parties  to  such  sals;  the  good  or 
bad  faith  of  the  parties  having  nothing  to  do 
with  the  result." 

The  circuit  judge  also  ruled  that  the  objec- 
tion to  the  constitutionality  of  the  said  sec- 
tions, on  the  ground  that  they  were  in  viola- 
tion of  sections  5  and  17,  art  5,  of  the  state 
Constitution,  and  of  artide  6,  and  of  section 
1  of  the  Fourteenth  Amendmrait  to  the  Con- 
stitution of  the  United  States,  could  not  be 
sustained.  The  first  qnestlon  that  will  be 
C(xieldered  Is  whether  there  was  error  In  this 
ruling.  It  is  only  necessary  to  cite  the  case 
of  Kldd.  Dator  &  Price  Co.  t.  Musselman 
Grocer  Co..  217  U.  8.  461,  30  Sap.  Ct.  606. 
54  U  Ed.  839,  which  shows  that  the  excep- 
tion raising  ,thls  Question  cannot  be  bus* 
tained. 

The  next  question  that  will  be  considered 
Is  whether  ttiere  was  error  In  tlw  ruling  that 
the  presnmptloD  mentioned  in  the  statute 
is  not  lebnttalde  1^  evidence  of  the  gdbd 
Wtb  of  the  parties  to  sudi  sale;  the  good  or 
bad  faith  of  the  parties  having  noOiliig  to 
do  with  the  resnlL  Section  24S4  provides* 
tlut  "in  either  of  sndi  events  such  sale  shall 
Ifflma  fade  be  presumed  to  be  fraudnlent 
and  void  as  against  the  credltora  of  sudt 
seller***  and  the  language  of  sectim  2436  is: 

"Except  as  expressly  provided  In  the  pre- 
ceding sections,  nothing  therein  contained,  nor 
any  act  thereunder,  shall  change  or  affect  the 
present  rules  of  evidence  or  the  present  pre- 
sumption of  law." 

Our  oonstmction  of  the  statute  la  that* 
where  tlie  parties  to  tlie  sale  of  a  stock  of 
merchandise  In  bulk  fail  to  comply  with  the 
statutory  requirements,  a  presumption  arises 
that  the  sale  was  fraudulent  and  void,  and 
the  burden  of  proof  rests  upbn  the  parties  to 
the  sale  to  show  that  the  transaction  was  lit 
cood  faith ;  in  other  words,  that  the  statute 
was  Intoided  to  be  mer^  a  rule  oC  evidence^ 


casting  upon  tlie  parties  to  the  sate  the  bop- 
den  of  proof  as  to  the  bona  fides  of  tbe  trasa- 
action.  No  other  OHastraction  will  give  force 
and  effect  to  all  the  provlsiona  of  the  stat- 
utes. The  exception  raising  this  questloa  la 
sustained. 

When  the  case  was  called  for  trial*  his 
honor  the  presiding  Judge  made  the  follow- 
ing order: 

"After  hearing  motion  of  the  defendants  to 
refer  to  a  referee  all  the  issues  arising  out  of 
the  pleadings,  except  the  liability  on  the  notes 
of  the  defendant  Huey-Martin  Drag  Company, 
now  owned  by  the  plaintiff,  and  after  a  consid- 
eration of  the  pleadings,  it  la  ordered  that  the 
following  issues  he  submitted  to  the  jury: 
First,  whether  or  not  there  is  any  liability  on 
the  part  of  the  defendant  the  Huey-Martin 
Drug  Company  upon  the  notes  described  in  the 
complaint;  and,  second,  whether  or  not  there 
ia  any  liability  on  tbe  part  of  the  defendant  the 
Calhoun  Drug  Company  upon  said  notes.  Any 
equitable  issues  raised  by  the  pleadings  are 
subject  to  the  further  order*  of  this  court,  ex- 
cept such  as  arise  incidentally  in  the  deterad- 
nation  of  the  above  Isanes.'* 

The  Issues  under  both  causes  of  acUoii 
were  equitable  In  fbsie  nature,  and  were  not 
properly  triable  1^  a  Jury.  Bx  parte  Lan- 
drum.  69  S.  C.  136,  48  S.  ID,  47;  Pratt  v. 
Timmermaa,  60  S.  C.  186,  48  S.  BL  2S5; 
Mobley  v.  HcLncas,  99  S.  a  80^  82  8.  B.986; 
Rainwater  v.  Bank,  108  S.  a  206,  98  8.  B. 
770;  Oliver  v.  McWbirter.  100  S.  C.  858;  96 
S.  E.  140. 

These  condnstons  practically  dispose  oC  aU 
questions  presented  by  tiie  excQptlraSt 
For  these  reajsoos  I  dissent. 

On  Petition  ftn:  Behearing. 

FEB  CUBIAH.  [S]  Tbe  appellant  GU- 
houn  Drag  Company  pettUnw  for  a  rebear- 
Ing,  omtending  that,  in  affirming  tlie  Jiids- 
meot  of  the  circuit  court  this  court  over- 
looked its  tonteatton  that  tbe  statute  de- 
nounces as  unlawful,  unless  its  terms  are 
complied  wltii,  the  aale  by  any  mardumt 
etc.  of  his  "stodc  of  menibandlse^' ;  that 
those  Wfffds  are  not  sufficiently  comprelien- 
Bive  to  Include  **Btore  flztnrei^  sold  with  the 
stock  of  mercbandise ;  Uiat  in  this  case  tbe 
price  of  tiie  "stodk  of  mercbandlae^  was 
810.31,  and  that  <tf  Ihe  "fixtures**  was  82.- 
018.76,  nuLUng  a  total  of  $8,S88jOT;  that  93.- 
538.07  of  the  total  purchase  i>rloe  had  al- 
ready been  jmld  to  other  creditors  of  the  s^- 
er,  leaving  in  tbe  hands  of  tbe  purdkaan 
01^  about  ¥300,  and  that,  besides,  plalnttfTs 
claim,  tiiere  are  still  others  unpaM,  amomit- 
Ing  to  about  $161 ;  that,  upon  these  figures^ 
If  only  the  price  of  tbe  "stock  of  merchan- 
dise" is  available  to  pay  creditors  <a8  con- 
tended by  tbe  petitioner),  then  plaintiff's  pro 
rata  would  be  only  about  46  per  cent.,  but. 
If  tbe  total  purchase  price  Is  to  he  taken  Into 
aocoont  then  It  would  be  only  about  87  per 
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cent. ;  and  tberetore  the  court  erred  In  giv- 
ing plaintiff  judgment  against  the  CaUionn 
Drug  OompaDy  for  the  full  amount  of  Its 

We  are  not  called  optm  In  tbts  case  to  de- 
dde  whether  the  words  "stock  of  merchan- 
dise" are  soffidently  comm^enslTe,  or  were 
Intended  by  the  L^datuxe  On  view  of  the 
general  purpose  of  ibe  statute  and  the  evils 
which  it  was  designed  to  prevent  and  rem- 
edy) to  Include  the  store  furniture  and  fix- 
tures of  a  merchant  who  sells  them  along 
with  bis  "stotft  of  merchandise,"  with  the 
intention  ot  closing  out  and  ceadng  to  carry 
on  his  business,  because  both  parties  to  the 
transaction  have  conaidexed  the  total  pur- 
chase price,  whidi  was  to  be  paid  by  the  pur- 
chaser for  the  "stock  of  merchandise"  and 
the  "fixtures"  as  a  tSnglB  fund  apiAicable  to 
the  paymoit  of  the  cUdms  of  all  the  cred- 
itors (tf  the  seller,  and  the  petitlaner's  state- 
ment shows  that  all  of  the  fund  (acept 
about  $S00)  has  been  so  applied. 

[4]  BIoreovCT,  iwtltlfmer's  contention  erro- 
neously assumes  that  the  creditors  must  be 
satlafled  with  the  price  agreed  upon  by  the 
seller  and  purchaser.  One  purpose  ut  the 
ntatnte  In  requiring  the  inventory  and  s(Aed- 
ole  of  creditors  and  notice  of  the  proposed 
sale  to  be  ^ven  to  each  creditor  was  to  give 
the  (xedltors  opportunity  to  ascertain  wheth; 
er  the  price  and  terms  ot  payment  were  fair 
and  reasonable,  and,  if  not,  to  take  an  eh 
steps  fts  they  might  be  advised  to  inrotect 
their  Interests,  and  the  record  shows  that  the 
sale  was  made  at  a  discount  of  25  per  cent 
from  the  market  price. 

When  the  parties  to  the  sale  fall  to  com- 
ity with  Its  provisions,  the  statute  Imposes 
upon  the  purchaser  liability  to  the  creditors 
of  the  sellers  In  the  following  language: 

"The  merdiandise  In  the  bands  of  the  pur- 
chaser, or  any  part  thereof,  if  it  shall  be  found 
in  his  or  its  handa,  shall  be  liable  to  such  cred- 
itors, and  in  the  event  the  same,  or  any  part 
thereof,  shall  be  withdrawn  by  said  purc&aser, 
then  the  pnndiaser  himself  or  itself  personally 
shall  also  be  Uable  to  said  creditors  ot  such 
Mller  to  the  extent  of  the  value  of  the  mer- 
dutndise  so  received  by  Um  or  it  and  thus  with- 
drawn." 

It  will  be  seen  from  the  language  quoted 
tbat  the  creditors  are  not  relegated  to  the 
purchase  price  alone,  as  the  petitioner  erro- 
neously assumes,  for  that  may  have  been 
IMld  t6  the  seller  and  disposed  of;  but  they 
may  also  follow  the  goods  in  the  hands  of  the 
parfSaaex,  and,  it  be  bad  disposed  of  them, 
tlie  statute  makes  him  perapnally  liable  to 
the  creditors  to  the  extent  of  the  value  of 
the  goods  so  rec^ved  by  him  and  disposed 
of.  As  the  testimony  showed  tbat  petitioner 
bad  received  and  disposed  of  more  than 
enotigh  goods  in  value  to  pay  plaintUTs 
(aalm,  the  court  proper^  directed  a  vordict 


against  the  petitioner,  as  well  as  the  original 
debtor,  for  the  full  amount  of  the  dalm. 

For  the  leastms  stated*  the  person  is  dl»> 
missed. 

OARTf  C.  J.  I  concur  In  fllsmfaw^ng  tlie 
petition  on  the  ground  that  no  material  ques- 
tion of  law  or  of  fact  was  either  overlooked 
or  dlsregardied. 


(UO  Qa.  Tsy 
BANKS  T.  8TATB.   (No.  1784.) 

(Supreme  Court  of  Georgia.    March  9,  1920;) 

{SvHoIhu  bit  the  Court.) 

Cbiuinai.  uw  «s9200(1)— SsDUOTzon  «S9>86— 
Defsndant,  on  aiviNO  bond  fob  buppobt 

AND  OSTEB  OF  MABBIAGE,  KNTITLKD  TO  A  DIS- 

CHABai;   DisoHAaei  or  raosBciraioN  fob 

SEDUOTIOn  BABB  FBOBBOVTION  FOB  FOBNXCA- 

noM. 

An  indictment  charged  that  the  accused 
seduced  a  named  woman  on  January  1,  191.S. 
On  the  call  of  the  case  for  trial,  and  before  ar- 
raignment and  plea,  the  accused,  in  respoose 
to  the  charge,  presented  to  the  court  a  written 
statement  to  the  effect  that  he  had  obtained 
from  the  ordinary  of  the  county  of  the  wo- 
man's residence  a  license  to  marry  her,  and  at 
the  time  of  obtaining  it  he  had  given  a  good 
and  sufficient  bond  in  the  sum  &zed  by  sudti 
official,  payable  to  him  and  his  successors  in  of- 
fice, and  conditioned  for  the  malDtenance  and 
support  of  the  woman  and  her  child  for  the 
period  of  Ave  years;  and  In  this  statement 
be  made,  in  open  court,  a  bona  fide  and  con- 
tinuing offer  to  marry  the  woman,  attaching 
to  such  statement  the  marriage  licoise  and  the 
bond  referred  to,  approved  by  the  ordinary. 
Whereupon  the  woman,  in  open  court,  refosed 
to  marry  the  accused.  The  trial  judge  there- 
upon entered  a  judgment  reciting  the  facts, 
and  ordered  that  the  proaecution  against  the 
accused  for  seduction  "be  and  the  same  is 
hereby  at  an  end,  and  cannot  be  further  prose- 
cuted against  the  said  defmdant.  It  is  fur- 
ther ordered  that  the  said  defendant  be,  and  he 
is  hez^,  discharged  In  said  case."  Thue- 
after,  and  on  the  same  day,  the  grand  Jury  re- 
turned a  special  presentment  against  the  ac- 
cuBcd,  charging  him  with  the  offense  of  fornica- 
tion, alleging  the  act  to  have  been  committed  on 
February  12,  1918 ;  the  woman  referred  to  be- 
ing the  same  in  both  indictments.  To  this  last 
indictment  the  accnsed  pleaded  in  bar  that  the 
prosecntioa  for  fornication  was  founded  upon 
the  same  transaction  as  that  charged  In  the 
former  indictment  for  sednetion,  and  that  both 
transactions  were  founded  upon  the  same  evi- 
dence, and  that,  as  the  lesser  offense  of  forni- 
cation charged  in  the  last  indictment  was  in- 
volved in  the  Indictment  for  seduction,  his  dis- 
charge under  the  indictment  for  seduction  was 
a  bar  to  the  prosecution  for  fornication.  Thin 
plea  was  stricken  by  the  court  as  insufficient. 

The  Court  of  Appeals,  after  stating  in  sub- 
stance the  facts  as  above  recited,  cotlfied  to 
the  Supreme  Conrt  the  question  whether  the 
striking  of  the  plea  was  error. 


sVor  other 


■M  Hms  topis  sad  KBT-NUUBBB  la  all  Kor-Numberod  DIgerta  sad  IndUM 
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In  onr  oi^on  A«  plea  ihonld  not  bare  been 
•trick en.  The  offense  of  aeductioti  necessarily 
embodies,  aa  an  element  thereof,  the  offense  of 
fornication.  Sedaction  cannot  be  accomplished 
without  sexnal  interconne.  Upon  complying 
with  the  provisions  of  the  statute  (Pen.  Code 
1910,  {  379),  by  obtaining  a  Ucense  to  marry 
the  woman  whom  he  was  charged  with  seducing, 
giving  the  bond  as  required  by  Ihe  ordinary, 
having  it  approved  by  him,  and  by  making  a 
bona  fide  and  continuing  offer  to  marry  the  wo- 
man, and  she  in  open  eoort  refusing  to  marry 
him,  the  accused,  under  the  statute,  had  the 
right  to  have  the  prosecution  for  seduction  stop- 
ped, and  to  be  discharged  from  further  pros- 
ecution thereunder.  The  Judgment  of  the  court 
effectually  ended  that  prosecution,  and  the  ac- 
cused could  not  subsequcotly  be  indicted  for 
any  essential  element  involved  In  that  charge 
of  seductltHi.  If  the  accused,  on  tiie  trial  for 
fcxnicatlott,  should  suBtain  his  plea,  he  would 
be  entitled  to  an  acqaittal.  See  Disharoon  v. 
State,  96  Ga.  8&1,  22  8.  B.  698;  Ingram  v. 
State,  124  Oa.  448,  62  &  B.  m 

OBrtUed  Question  from  Court  ot  Appeals. 

Warrior  Banhs  was  prosecnted  for  foml- 
catlon,  bis  plea  In  bar  was  fltricken,  and  the 
Ooart  of  Appeals  certlfled  a  auestlon.  Ques* 
tion  answered. 

W.  W.  Bennett*  of  Baxlej,  tor  lAtlntitt  In 
emw. 

Alvln  T.  S^rs,  SoL  Gen.,  oC  BazJaft  tor 
tha  Stated 

nSH,  a  J.  Oertlfled  qnestl<»  answered 
as  por  headoote.  All  the  Justices  omcnr, 
ttcept  BEOK,  P.  3n  absent  on  acooont  of 

SlrtmCMML 


dWOs.  72) 

BCOOOmS  V.  STATE).   (No.  ITSS.) 

(SupmM  Court  of  Georgia.    Mardi  9,  1920.) 

(BvtMtu  by  tha  Court.; 

Omnrax.  LAW  «b»10W— Sroxai.  tkbdiot 
nirinse  defbrdaut  sair,  and  ovuurtlzno 
or  Honon  to  oomiKin  aitd  PBAns  roa 
A  STAT  or  niAi.  nif  mif  o  mm  avfkai.  ntou 

nSDICT,  SHOULD  HATS  8BN  CZOBPTBD  TO 
PXlTDBins  UTK. 

Baymond  Sooggins  was  indicted  for  the  of- 
fense of  murder,  and  before  arraignment  and 
pleading  to  the  merits  of  tbe  case  he  filed  a  spe- 
cial plea  of  insanity  at  the  time  the  trial. 
After  evidence  sobmitted  1^  both  aides,  tbe 


jury  returned  a  verdict  ag^nst  the  spedal  plea 
of  insanity,  finding  that  tha  defendant  was  Ibm 
sane.  Ihe  defendant  filed  a  motion  for  mv 
trial.  On  the  day  following  the  trial  on  tiu 
special  plea,  the  defendant  was  plaoed  on  trial 
for  murder  under  the  indictment ;  wherenpcm  a 
motion  to  continue  the  case  f<v  t^  term  was 
made^  and  the  eoort  was  asked  in  writlnc  to 
grant  a  sapersedeaa  and  a  stay  of  Uw  iwoceed- 
ings  of  thia  trial  for  murder  "until  his  appeal 
from  the  verdict  of  the  jury  and  the  jud^ent 
of  the  court  on  his  spedal  plea  of  insanity  could 
be  passed  upon  by  the  Court  ot  Appeals  of 
Georgia."  The  motion  recites  that  the  defend- 
ant had  been  tried  on  the  special  plea  of  In* 
sanity  under  Pen.  Code  PSIO)  IS  9^6,  978, 
and  that  he  was  entitled,  under  those  sections, 
to  a  stay  of  the  proceedings  as  a  matter  of  right 
until  the  court  of  review  could  paas  upon  Us 
exceptiMu,  one  ot  whidi  wsa  that  the  &Unr» 
of  the  trial  judge  to  grant  the  supersedeas  asked 
for  had  tbe  effect  of  doiylng  the  defendant  due 
process  of  law  and  the  equal  protection  of  tha 
law,  under  the  state  and  federal  Constitutiona. 
The  court  overruled  the  motion  to  continue,  or 
to  stay  the  proceedings,  denied  the  prayer  for 
a  supersedeas  on  all  the  grounds  thereof  and 
ordered  the  aoensed  to  proceed  to  trial  under 
tbe  Indidnienti  Tb  dris  mllng  tiie  aoensed 
excepted,  field;  that  the  rulings  and  judgnacBt 
complained  of  should  have  been  excepted  to 
pendente  lite.  The  accused  could  not.  as  a 
matter  of  right,  have  a  direct  bill  of  exceptiona, 
which  would  operate  as  a  supersedeaa  and  pre- 
vent  further  proceedings  In  tbe  case,  until  the 
questloD  made  in  tbe  writ  of  error  to  the  Gonrt 
of  Appeals  was  disposed  o£  The  writ  of  nror 
will  therefore  be  diamlased. 

S^r  fran  Superior  Ooort;  Bibb  Ooonty; 
B,  D.  Graham,  Judge. 

Raymond  Scogglns  was  Indicted  for  mw 
der,  and  on  his  special  plea  of  insanity  tStn 
jury  found  that  he  was  sane.  His  motion 
to  ccmtlnQe  the  case,  and  bis  prayer  for  a  sn- 
IKrsedeas  and  a  stay  until  determlnatloQ  of 
his  aiveal  from  the  verdict,  were  d«iied,  and 
he  brings  erm.  Writ  of  error  dlamisaed. 

See,  Qiao,  108  B.  A  89. 

J<An  B.  OooBier  and  W.  O.  Cooper,  Jr.,  boUi 
cft  Maeon,  for  irialntUt  tn  errw. 

Chaa.  H.  Garret^  BoL  Gen.,  of  Iboon,  for 
the  State. 

BILL,  J.  Writ  of  error  dismissed.  AH 
the  Justices  concnr,  except  BECK,  P.  J.,  alH 
sent  on  account  of  sickness. 
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BIBB  BRICK  GO.  t.  CENTRAL  OF  OEOBr 
GIA  BT.  CO.    (N(V  X686.) 

(Sopreme  Court  of  Georgia.    March  9.  l^Oi) 

(BvUabus  bv  tike  Court,) 
BSTOPPEL  ^92(4)— EVtDBncK  «=»43(1>— In- 


JUWCnoN  «=)27— OWNEB  TAKING  PABT  IH 

condeunahon  pbocebdinq  estopfbd  raou 

OBJBCTINGi  THBBBTO  ;  SOFBEUB  COVBT  WILL 
TAKB  JODIOIAL  HOTICB  Of  APPEAL  PBUDINO 
ON  CEBTIOBABi;  injUNOHOH  NOT  MAINTAIN- 
UU,  WHESX  FLAINTXTF  OAS  BSUKDT  AT 
LAW. 

TUa  case  la  practically  the  aame  a«  It  waa 
when  here  on  a  former  occasion  (149  Ga.  38,  99 
S.  E.  128),  where  it  waa  held:  ""Where  the 
owner  of  an  easement  in  land  takes  part  in 
proceedings  to  condemn  his  interest  for  public 
purxxwes,  selecting  an  assessor,  offering  evidence, 
etc,  and  after  an  award  accepts  full  paTment, 
such  owner  will  be  thereby  estopped  from  urg- 
ing (^Jeetimu,  in  an  etiuitable  proceeding  for 
injunction,  atCq  to  the  ctmdemnaticm  proeeed- 
Inga.  Atlaotie  ft  Birmingham  B.  Co.  t.  Penny, 
119  Ga.  479,  46  S.  E.  665;  Georgia  Granite  R, 
Co.  T.  Tenable.  129  Ga.  &41.  34S,  58  S.  E.  864 ; 
Winslow  v.  B.  &  O.  R.  Co..  208  U.  S.  59,  28 
Sup.  Ot.  190.  52  li.  Ed.  888;  10  R.  a  I/.  210, 
S  179."  The  prayer  of  the  amended  petition  Is 
Bubatanti&lly  the  same  as  it  was  in  the  original 
petition,  and  aeehs  to  enjoin  the  "appeal,"  of 
wbidi  this  conrt  win  take  judicial  c^nlsanca 
as  pradiag  fn  this  court  oo  certiorari  from  tiie 
Conrt  of  Appeals.  As  was  held  in  the  ease 
cited  above,  such  a  suit  cannot  be  maintained, 
aa  the  plaintiff  has  an  availabls  remedy  at  law 
(Civ.  Code  1910,  |  Q230),  and  Is  now  pnnming 
that  remedy. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Matthews,  Judge. 

Action  between  the  Bibb  Bric^  Company 
and  the  Central  ot  Georgia  Railway  Com- 
pany. Judgment  for  the  latt^,  and  the  tor^ 
mer  brings  error.  AfSnned. 

See,  also,  101  S.  B.  588. 

John  B.  Lb  Smitti,  Grady  01  Harris,  and 
Jolm  P.  Boss,  all  of  Maoon,  fior  plaintiff  In 
error. 

V.  8.  Tidder  and  B.  O.  Jordan,  both  of 
Macon,  tar  defendant  In  error. 

HHiLv  J.  Judgment  affirmed.  All  the 
Joaticea  concur,  except  BECK,  P.  J.,  absent 
on  account  of  sickness. 


(149  Ga.  828) 
JXVOISVUJJD  ft  N.  R.  CO.  T.  BOOD. 
(No.  1328.) 

(Supreme  Court  cf  Geo^ia.  Feb.  14,  lOBO.) 

(Si/ttaiiu  hv  ilte  Court.) 

1.  Uaoteb  and  bebvant  ^=»228(1)— Contbib- 
im>bt  neougkncb  held  no  bab  undeb 
fxdebai.  euplotebs'  llariltty  act. 
In  a  suit  for  personal  injuries,  brought 

■cainst  a  railroad  company  under  the  federal 
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(101  S.E.) 

Employers'  Liability  Act  (IT.  S.  Comp.  St  H 
8657-£Gti5),  where  it  is  shown  that  the  railroad 
company  was  guilty  of  negligence  having  a 
causal  relation  to  the  Injury,  contributory  neg- 
ligence upon  the  part  of  the  plaintiff  will  not 
be  a  bar  to  a  recovery,  although  the  Injuries 
could  have  been  avoided  hy  the  enrdse  of  oi^ 
dinary  care  upon  the  part  of  ths  plaintiff. 

2.  Appeal  and  kbbob  *=o808  — •  C^EsrimD 

qUEBTIONB  ot  FACT  OB  OF  HIXCD  FACT  AND 
LAW  WILX.  NOT  BE  ANSWEBBD. 

The  other  questions  propounded  by  the 
Court  of  Appeals  are  not  of  such  a  character  as 
to  confer  upon  this  court  the  right  to  entertain, 
consider,  and  answer  them. 


CertlQed  (^estlons  from  Court  of  Appeals. 

Action  by  D.  F.  Hood  against  the  Louis- 
ville &  Nashville  Railroad  Comjiany.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error,  and  the  (Tourt  of  Appeals  certified  gues- 
tlona  First  question  answered  in  the  nega- 
tive, and  other  questions  not  answered. 

Judgment  conformed  to  in  Conrt  of  Ap- 
peals, 102  S.  E.  138. 

The  Court  Off  Appeals  certlfled  tbe  follow- 
tug  questicms: 

"(l)  Where  a  suit  for  personal  injuries  is 
brought  against  a  railroad  company  under  the 
federal  Employen^  Uabill^  Act,  and  the  in- 
juries could  have  been  avoided  by  the  exercise 
of  ordinary  care  by  tbe  plaintiff,  will  the  fail- 
ure to  exercise  such  csre  bar  a  recovery,  or  Is 
this  to  be  treated  simply  as  ctmtributory  negli- 
gence which  would  diminish  the  recovery,  if  the 
railroad  company  was  also  shown  to  be  negli- 
gent? 

"(2)  Relatively  to  an  'extra  gang  foreman'  of 
a  railroad,  whose  duty  it  was  to  repair  and 
surface  the  track  snd  keep  tbe  roadbed  and  the 
track  in  proper  shape  and  passable  for  trains, 
is  it  negligence  on  the  part  of  the  railroad  com- 
pany to  pile  up  slag,  dirt,  and  stones^  general 
mixture  for  ballasting  the  roadbed— In  sudi  dose 
proximity  to  the  track  that  the  vibration  fhnn 
passing  trains  would  cause  some  of  it  to  fall 
upon  the  track,  and  thereby  cause  the  derail- 
ment of  a  hand  car,  in  which  the  plaintiff  (the 
extra  gnng  foreman)  was  riding  for  the  purpose 
of  repairing  the  track? 

"(3)  Under  the  circumstances  mentioned  In 
question  Hp.  2,  was  the  danger  of  the  derail- 
ment of  the  hand  car  in  which  the  plaintiff  was 
riding  an  ordinary  risk  and  hazard  of  his  oc- 
cupation, or  was  it  a  risk  not  naturally  inddent 
to  the  occupation,  but  arising  out  of  the  failure 
of  the  railroad  company  to  exercise  due  dili- 
gence with  respect  to  providing  a  safe  place  of 
work  for  its  employ^? 

"(4)  Under  the  circumstances  stated  in  ques- 
tion Xo.  2,  where  tbe  hand  car  npon  which  the 
plaintiff  was  riding  waa  derailed  when  going 
around  a  curve  before  he  had  reached  the  piece 
of  track  be  waa  intending  to  repair,  and  where 
upon  the  trial  the  plaintiff  himself  testified: 
1  could  see  the  slag  before  I  got  to  it.  As  fitr 
as  seeing  It  was  concerned,  it  was  all  along 
there;  we  had  to  contend  with  that  every  min- 
ute we  were  runnhig.    I  knew  all  the  time 
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tliat  that  was  Hie  condition  we  worked  under. 
I  knew  that  It  waa  the  way  we  unloaded  stuff 
several  times.  •  •  •  That  was  the  common 
ctHUditlon;     lo<AinK   at   it,    70U  nnderstand. 

*  •  •  Going  around  that  curve  I  saw  this 
«onditioo  ahead  of  me.  I  seen  the  stuff  piled  up 
on  the  outside  <tf  the  rail  ahead  of  me.  •  •  « 
My  car  craitmaed  at  the  rate  of  about  10  miles. 

*  *  *  I  aaid  a  pebble  about  as  big  as  yonr 
thumb,  or  something  of  that  sort,  would  derail 
the  wheeL  I  don't  know  how  large  that  was 
■we  ran  over.  The  cause  of  the  derailment  was 
this  stuff  falling  down  on  the  track.  •  *  • 
The  matter  of  protecting  the  hand  car  is  one  of 
the  duties  of  the  foreman.  •  •  •  The  section 
foremm  are  the  men  of  all  other  men  whose 
duty  it  is  to  have  a  saie  roadbed  for  the  trains 
to  go  back  and  forth  over.  The  company  has 
to  look  to  Hiem  to  do  it.  *  *  *  I  had  four 
men  on  the  oar,  going  about  10  miles  an  bonr 
around  the  curve,  and  did  not  send  a  flagman 
around  the  curve.  *  *  *  It  is  my  duty  to 
flag  around  all  dangerous  places.  I  was  in 
charge  of  my  lever  car  there  and  in  control  of 
it  The  men  on  it  were  subject  to  my  orders. 
I  could  tell  them  to  slow  down,  and  it  was 
their  duty  to  do  it.  *  *  *  I  had  railroaded 
Cor  85  to  40  years  in  all  capacities  almost. 

*  *  *  When  a  foreman,  extra  gang  man, 
or  ordinary  foreman  goes  out  on  the  railroad 
track  it  is  bis  da^  to  be  on  the  look«nt  tor 
any  and  all  aorta  of  defects.  He  carries  the 
eyes  of  the  railroad  company,  ao  far  as  finding 
defects.  *  *  •  When  I  started  out  it  was 
as  much  my  basineBs  and  as  mudi  my  duty  to 
be  looking  out  for  spikes  that  might  be  loose 
i>v  any  sort  of  defect  that  might  exist  in  the 
track  as  well  as  it  was  [for  looking  out]  for 
the  bucked  track.  That  was  true  not  only  on 
that  particular  trip,  but  it  was  true  all  the 
time.  •  *  •  I  didn't  know  just  where  the 
bucked  track  was,  but  it  is  a  hct  that  It  nsn- 
ally  bucks  on  curves.  *  *  *  I  had  not  got- 
tea  to  the  bucked  track  when  my  lever  car  was 
derailed.  *  *  *  I  knew  that  the  sliaking  and 
running  of  trains  would  cause  it  [the  slag]  to 
fall  down.  •  *  *  I  knew  that  two  trains  had 
come  over  this  track  about  a  couple  of  hours 
before  that.  •  •  *  The  passenger  train  had 
Just   come  over  this  same   piece  of  track. 

*  *  *  It  was  Immediately  after  these  trains 
passed  that  I  left  Hombre  to  go  out  on  my 
lever  car.  •  *  •  Yes;  it  is  also  true  they 
run  extra  trains  up  there  on  that  road.  They 
get  up  a  train  of  coal  cars  and  send  them  off 
down  to  the  mines  to  be  loaded  extra;  and  I 
wouldn't  know  what  minute  they  might  come 
on  me.   *   •   •   This  railroad  is  not  very  old. 

*  •  ♦  I  forget  the  age  of  it.  *  •  •  There 
was  a  great  deal  to  do  to  bring  it  up  to  what 
railroad  men  call  a  standard  or  good  railroad" 
—was  the  presence  of  the  ballast  upon  the 
roadbed,  placed  as  it  was  in  such  dose  proxim- 
ity to  the  track,  and  the  danger  of  the  same 
falling  upon  the  track  by  the  vibration  of  pass- 
ing trains,  and  derailing  the  hand  car  in  which 
the  plaintiff  was  riding,  ordinary  risks  and  haz- 
ards of  the  plaintiff's  occupation,  which  he  had 
assumed,  and  defects  and  risks  which  were 
known  to  him,  or  which  were  plainly  observa- 
ble? Under  such  rircamstances,  was  the  plain* 
tiff  entitled  to  recover  even  if  the  defendant 
were  negligent  in  so  placing  and  maintaining 
the  ballast  upon  th»  roadbed? 


"See,  in'  this  connection,  Schlemmer  v.  Buf- 
falo R.  a,  220  U.  S.  500,  81  Sup.  Ct.  561.  6B 
h.  Ed.  686;  Seaboard  Air  line  Bj.  v.  Horton, 
233  U.  S.  492,  34  Snp.  Ct  635,  58  L.  Ed.  106% 
L.  R.  A.  1915C,  1,  Ann.  Cas.  lOlSB,  475; 
Roberts,  Injuries  to  Interstate  Employes,  | 
103;  Rfchey  on  Federal  Employers'  liability 
Act,  p.  154,  S  65,  p.  177,  }  72,  p.  186,  |  75; 
ThomtiHi,  on  Federal  Employers'  liability  Aet 
(Sd  Ed.)  p.  173,  f  m  p.  177.  nils.  114." 

Tye,  Peeples  &  Tye  and  W.  E.  Roberts,  all 
of  Atlanta,  and  Jno.  H.  Boston  and  D.  W. 
Blair,  both  of  Marietta,  for  plaintiff  in  error. 

Geo.  F.  Qober  and  W.  I.  Heyward,  both 
of  Atlanta,  and  J.  E.  Mozley  and  H.  B.  Moss, 
both  of  Marietta,  for  defendant  in  error. 

BECK.  P.  J.  [1]  1.  In  the  act  of  Gonsresa 
known  as  the  federal  Emplt^ers*  Liability 
Act.  approved  April  22, 1008,  and  enttOed  "An 
act  rating  to  the  liability  of  common  car- 
riers by  rallrtHid  to  their  enu»loyte  In  cer- 
tain cases,"  It  was  uacted,  after  descrlUng 
the  carrlerB  by  railroad  to  whKih  tiie  terms 
of  the  act  are  ai^Ucablei 

"That  in  all  actions  hereafter  brought  against 
any  suA  common  carrier  by  railroad  under  or 
by  virtue  *  *  *  of  the  provisions  of  this 
act  to  recover  damages  for  personal  injury  to 
an  employ^,  or  where  such  injuries  have  re- 
sulted in  bis  death,  the  fact  that  the  employ^ 
may  have  been  guilty  of  contributory  negli- 
gence shall  not  bar  a  recovery,  but  the  damages 
shall  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  negUgence  attribataUe  ts 
such  employs."   Section  8650. 

In  a  case  Involving  the  provisIcHis  of  the 
act  quoted  this  court  said: 

"The  statute  contains  three  propositioiia 
which  stand  out  In  bold  relief:  The  first  is, 
that  a  carrier  is  liable  for  the  injury  or  death 
of  an  employ^  resulting  in  part  from  the  car- 
rier's negligence;  secondly,  the  employe's  cod* 
tributory  negligence  does  not  cnt  <^  the  risht 
of  action ;  and,  thirdly,  there  la  to  be  a  Aminu- 
tion  1^  damages  in  proportion  to  the  em^ojti's 
ne^gence.  It  would  seem  that  the  dear  in- 
tent of  Congress  was  to  allow  some  damages 
for  every  injury  or  death  caused  by  the  car- 
rier's negligence."  Southern  Railway  Oo.  T. 
Hill,  189  Oa.  548.  77  8.  B.  803. 

See,  also,  L.  &  N.  R.  Go.  v.  Paschal,  14& 
Oa.  521,  89  S.  R  620.  And  it  has  been  held 
by  the  Supreme  Court  of  the  United  States 
that  it  Is  only  where  the  act  or  omission  on 
the  part  of  the  plaintiff  is  the  sole  cause — 
when  the  defendant's  act  is  no  part  of  the 
causatlcai — that  the  defendant  is  free  frcnn 
liability  under  the  act.  See  Grand  Trunk 
By.  Co.  V.  Lindsay,  233  U.  S.  42,  34  Sup.  Ct. 
581,  68 Ed.  838,  Ann.  Cas.  1914C,  168.  And 
It  would  seem  a  fair  statement  of  the  rule 
to  say  that,  unless  the  act  or  omission  of 
the  plaintltt  is  the  sole  cause  of  the  Injury, 
his  act  or  omls^on  must  be  ccm^ered  as 
contributory  negligence,  and  contrlbnttMr 
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ncslicoioo  does  not  defeat  a  lecorery.  See 
Biciher  on  Federal  DmidoTers'  I^Mli^,  p.  30 
et  BeQ. ;  18  R.  G.  U  826  et  seq.  And  wh^ 
a  raUn>ad  ctnnpany  bas  been  guilty  of  neg- 
llgoice  that  bas  a  causal  rdatlon  to  tbe  plaln- 
tUTs  injury,  the  plaintiff  may  recover,  even 
though  he  has  been  guilty  of  contributory 
negligence  in  regard  thereto,  and  that  con- 
tributory negligence  was  of  such  a  character 
and  so  related  to  the  Injury  received  that  if 
the  plaintiff  had  exercised  ordinary  care  be 
might  have  avoided  the  consequences  of  the 
defendant's  negligence.  If  the  defendant 
was  negligent,  and  negligent  In  such  a  way 
as  to  bring  abojit  or  contribute  to  the  injury, 
the  fact  that  the  plaintiff  failed  to  exercise 
(Uligeuce,  when  under  the  circumstances  by 
tbe  exercise  of  diligence  be  might  hare  avoid- 
ed the  Injury,  In  no  wise  makes  his  n^llgence 
the  sole  cause  of  the  injury.  But  where  tbe 
injury  was  the  joint  result  of  the  negligence 
of  the  defendant  railroad  and  of  the  plain- 
tiff, there  may  be  a  recovery  by  the  plaintiff, 
but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  tbe  amount  of  negll< 
gence  attributable  to  the  auploy&  In  briefs 
submitted  to  ttils'court  counsel  tor  both  the 
defendant  la  error  and  tbe  plaintiff  In  error 
have  urged  that  this  first  question  Is  not  in- 
volved In  this  case,  under  the  pleadings  and 
tbe  evidence.  But  the  question  propounded 
Is  a  question  of  law,  and  such  as  tbe  Court 
of  Appeals  is  aotborlzed,  by  the  act  creating 
that  court  and  defining  its  JurlsdlctlcHi  and 
right  to  pn^und  questions  to  this  court,  to 
ask  instructions  thereon ;  and  where  such  a 
question  Is  propounded,  It  is  the  duty  of  this 
court  to  answer  it  without  looking  to  the  rec- 
ord or  pleadings  and  the  facts  to  discover 
whether  the  question  is  there  involved, 
though  this  court  might  decline  to  answer 
a  question  of  law  if  it  appears  from  the  oth- 
er questions  propounded  In  connection  there- 
with ttiat  it  could  not  be  Involved  in  tbe 
decision  of  Qie  case  before  the  Court  of  Ap- 
peals. 

[2]  2.  Thin  court  cannot  undertake  to  an- 
swer the  other  three  questions.  After  giv- 
ing them  careful  consideratioa,  we  are  sat- 
isfied the  questitms  are  not  of  tbe  character 
which  the  Court  of  Appeals  Is  authorized  to 
certl^  to  this  court.  Question  No.  2  Is  a 
question  of  fact,  and  question  3  Is  a  ques- 
tion of  mixed  fact  and  law,  depending  to  a 
considerable  extent  upon  the  proper  answer 
to  qaestlw  2.  Question  4  contains  various 
mixed  questions  of  fact  and  law.  In  the  case 
of  Lyndi  V.  Soathera  Bxpress  Co.,  146  Ga. 
68.  90  S.  B.  527.  it  was  said: 

*^ith  a  view  of  preservms  nniformlty  of  de- 
cisioD,  the  Constitution  provides  for  Uie  cer- 
tifying of  coDBtitational  questions  to  the  Su- 
preme Court,  and  further  provides  that  'the 
Court  of  Appeals  may  at  any  time  certify  to 
the  Snpreme  Court  any  other  question  of  law 
concerning  which  it  desires  the  iUBtraction  of 
the  Snpreme  Court  for  proper  decisloo;  and 
tfaareupon  tbe  Supreme  Court  shall  give  its  in- 


stmctlon  on  the  qaestlon  certiflsd  to  It,  which 
shall  be  bfncUnc  on  the  Court  of  Appeals  Id 

such  case,  manner  of  certifying  qoes- 

tions  to  the  Snpreme  Court  by  the  Court  of 
Appeals,  and  the  subsequent  proceedings  la 
regard  to  the  same  in  the  Supreme  Court,  shall 
be  as  tbe  Supreme  Court  sliall  by  its  rules  pre- 
scribe, imtil  otherwise  provided  by  law.'  Con- 
stitution of  Georgia,  art  6,  |  %  par.  9  (Civil 
Code  of  1910,  S  6S06).  Two  features  stana 
prominent  in  this  constitutional  provision.  One 
to  that  the  qnestloa  certified  is  to  be  one  of 
law,  and  the  other  is  that  tbe  purpose  of  the 
certification  is  to  settle  the  question  of  law 
for  application  by  the  Court  of  Appeals  in  a 
*proper  decidon'  of  the  case  by  them.  There 
can  be  no  doubt  that  the  words,  'question  of 
law,'  as  used  in  the  Constitution,  considered 
abstractly  or  in  connection  with  the  context^ 
were  not  intended  to  embrace  questions  of 
fact,  or  mixed  questions  of  law  and  fact;  the 
manifest  object  beinf  to  submit  to  the  Suprema 
Court  a  definite  question  of  law." 

And  in  connection  with  this  discussion  tbe 
writer  of  the  opinion,  Presiding  Justice  Ev- 
ans, referring  to  decisions  rendered  by  the 
Supreme  Court  of  the  United  States  touching 
similar  questions,  said: 

**A  'rimilar  qnestlon  was  presented  to  the 

United  States  Supreme  Court  In  the  construe* 
tion  of  an  act  of  Congress  wliich  authorized 
tbe  judges  of  tbe  C^cuit  Court  of  Appeals  In 
any  civil  suit  or  proceeding  before  it,  where 
they  were  divided  in  opinion,  to  certify  to  the 
Supreme  Court  tbe  point  upon  which  they  so 
disagreed.  The  Snpreme  Court  of  the  United 
States,  speaking  through  Mr.  Justice  Qray,  held 
that  each  question  certified  mast  be  a  dls> 
tinet  question  at  proposition  of  law  clearly 
stated,  so  that  it  could  be  definitely  answered 
without  regard  to  other  issues  of  law  or  of 
fact  in  the  case.  He  said:  The  points  certified 
must  be  questions  of  law  only,  and  not  ques* 
tlons  of  fact,  or  of  mixed  taw  and  fact— "not 
such  as  involve  or  imply  conclusions  or  judg- 
ment by  the  court  upon  the  weight  or  effect 
of  testimony  or  facts  adduced  in  the  caose.'^ 
*  *  *  The  whole  case,  even  when  its  ded-- 
ston  turns  upon  matter  of  law  only,  cannot  be 
sent  up  hy  certificate  of  division*  "—citing  the- 
following  cases:  Jewell  v.  McEnight,  1^  T7. 
S.  426.  8  Sup.  Ot.  193,  31  L.  Ed.  190;  Chi- 
cago, etc.,  Ry.  V.  Williams,  208  U.  S.  444,  452, 
27  Sap.  Ct.  650.  51  L.  Ed.  875;  The  rolmina. 
212  U.  S.  354,  29  Sup.  Ct.  363,  53  L.  Ed.  646. 
IS  Ann.  Gas.  748;  U.  S.  v.  Mayer.  235  U. 
65.  35  Sup.  Ct  16,  SO  L.  Ed.  129. 

The  ruling  made  in  the  Lynch  Case,  supra, 
has  been  followed  In  subsequent  decisions  by 
this  court  The  decision  in  that  case  was 
rendered  under  tbe  provisions  of  the  amend- 
ment to  the  Constitution  adopted  In  1906, 
under  which  the  .Court  of  Appeals  was  cre- 
ated and  established.  The  language  of  the 
amendment  of  1906,  allowing  certified  ques- 
Hons,  is  as  follows: 

"The  Court  of  Appeals  may  at  any  time  cer- 
tify to  the  Supreme  Court  any  other  ques- 
tion of  law  concerning  which  it  desires  the  in- 
struction of  tbe  Supreme  Court  for  proper  de- 
cision;  and  thereupon  the 
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■hall  gire  its  fnstrnctioii  on  the  questloti  cer- 
tified to  it,  whidi  Bball  be  bindiDS  on  the  Court 
of  Appeal!  in  aocb  case.** 

In  the  amendment  to  the  Oonstttatlon, 
adopted  in  tDlB  (Acta  1916,  19}  wberein  tbe 
Jnrisdlctlmi  of  the  Sapraue  Court  and  of  tbe 
Conrt  at  Appeals  is  defined,  It  was  declared 
that- 

"Where  a  ease  la  pending  in  tbe  Court  of  Ai»* 
peala  and  the  Court  of  Appeals  deeiree'lnBtrae- 
tion  from  tbe  Supreme  Court,  it  may  certify 
the  same  to  the  Supreme  Court,  and  thereupon 
a  transcript  of  the  record  shall  he  transmitted 
to  the  Supreme  Court,  which,  after  having  af- 
forded to  the  parties  an  opportunity  to  be  beard 
thereon,  shall  instruct  the  Court  of  Appeals 
on'  the  question  so  certified,  and  the  Court  of 
Appeals  shall  be  bound  by  the  instructions 
80  given." 

The  languid  of  these  two  j^rorlslons  as 
to  the  certification  of  questions  to  the  Su- 
preme Court  for  instruction  Is  somewhat  dif- 
ferent, bat  we  do  not  think  it  was  the  pur- 
pose of  the  Legislature  proposing  fliis  latter 
amendment  to  the  Constitution  to  change 
the  diaracter  of  the  questions  which  might 
be  certified  to  the  Supreme  Court  For,  al- 
though the  amendment  of  1916  which  we  are 
considering  declares  that,  where  a  case  Is 
pending  In  the  Court  of  Appeals,  and  that 
court  desires  Instructions  from  the  Supreme 
Court,  It  may  certify  the  same  to  the  Su- 
preme Conrt,  etc.,  that  language  must  be  con- 
sidered and  construed  in  connection  with  tbe 
farther  provision  Immediately  following, 
which  Is  that  the  Supreme  Court,  after  hav- 
ing afforded  to  the  parties  an  opportunity  to 
be  heard  thereon,  "shall  Instruct  the  Court 
of  Appeals  on  the  question  so  certified."  The 
language  of  the  amendment  of  1906  Is  sub- 
stantially the  same,  which  declares  that  "the 
Supreme  Court  shall  give  its  instruction  on 
the  question  certified  to  it"  Therefore  the 
decision  In  the  Lynch  Case,  wbldi  we  have 
set  forth  at  some  lengtb  above,  Is  as  applica- 
ble now  to  tbe  matter  of  questions  certified 
tbe  Court  of  Appeals  as  It  was  when  ren- 
dered. It  follows  from  what  is  said  above 
that  this  court  cannot  entertain  for  decision, 
and  for  the  purpose  of  Instructing  the  Court 
of  Appeals  th««on,  the  last  Oiree  questlcmB. 

All  the  Justices  concur. 


(ISO  Ga.  S3) 

CHieW  et  aL  V.  JONES  et  aL  (No.  1250.) 

(Supreme  Court  of  Georgia.  lUi.  28, 19aOJ 

(SyUabtu  by  the  Oowri.) 
1.  Wills  ^=»683— Dbviss  to  nAUOHTKBS  m 

TBDBT  CONarrSUCD  IN  BEBPTCT  TO  PBOPUTT 
INCLUDED,  IN  THE  TBUST. 
After  the  death  of  a  testattv,  which  occurred 
in  1866,  the  executor  invested  in  land  certain 


funds  left  by  the  testator,  taUng  a  deed  therefor 
in  his  own  name  as  ezeeotMr.  Tbe  pnrdiasa 
was  in  pursuanoe  of  a  pow«  aqmssd  In  item 
1  of  tbe  will,  in  iriddi  directlm  was  also  gtvea 

that  the  property  of  the  tesUtor  should  be 
kept  together  until  the  happening  of  certain 
events.  The  only  part  of  the  will  that  con- 
tained a  devise  to  children  of  daughters  of  the 
testator  was  item  G,  which  provided:  de^re 
and  direct  that  wheu  either  of  my  sons  shall  at- 
tain the  age  <A  twenty-one,  or  one  of  my  daugh- 
ters shall  marry,  or  in  case  fnnn  death  none 
of  my  sons  sbsU  attain  the  age  of  twenty^^ 
then,  when  a  daughter  shall  marry  or  attain 
the  age  of  twenty-one,  that  there  shall  be  a  divi- 
sion of  my  estate  both  real  and  personal  per 
stirpes  among  my  children  thm  in  life,  and 
lineal  representatives  of  any  child  or  children 
previously  dead  to  take  their  portions  in  said 
division  in  fee  nmi^e.  Respective  sbares  falling 
to  my  daoghters  in  said  division  I  giTe»  be- 
queath, and  devise  unto  my  executors  in  trust 
far  the  use.  benefit,  and  behoof  of  my  daughters 
respectively  during  the  term  of  their  natural 
lives,  [free]  from  the  debts,  liabilities,  and  con- 
tracts of  any  husband  or  husbands,  or  any  other 
person  or  persona  whatsoever ;  with  this  under- 
atanding,  however,  that  my  executors,  whom  I 
hereby  appoint  trustees  for  my  daughters,  shall 
allow  my  daivbtan  and  tii^  husbands,  should 
th^  marry,  to  have  possession,  use,  and  enjoy- 
ment of  thdr  respective  shares  gtveit  in  trast  as 
aforesaid,  for  their  supiwrt  during  coverture, 
except  the  money  and  cash  assets  embraced  in 
each  share,  the  interest  of  which  alone  shall 
be  paid  to  my  daughters  if  single  and  twenty^ 
one  years  of  age,  or  married  to  their  husbands.** 
Then  follows  a  statement  of  certain  contingen- 
cies which  did  not  happen,  after  whidh  was  a 
provision  lor  another  contingency  which  did 
occur,  as  follows:  *'And  in  case  either  of  my 
daughters  die  leaving  no  husband,  but  a  diild 
or.dilldron  surviving  her,  then  at  the  death  of 
said  daughter  her  trust  estate  shall  cease  and 
vest  In  fee  simple  in  such  <ddld  or  childrem.'* 
In  1867,  one  of  the  daaghters  of  the  testator 
having  married,  the  executor  applied  to  the 
court  of  ordinary  for  leave  to  divide  the  estate 
OS  directed  by  tiie  will.  Parti tionerb  were  ap- 
pointed, who  made  distributiMi  anumg  the  tet- 
ter's four  diildren.  The  land  pnrchased  by 
the  «ecutor  as  mentioned  above  was  not  In- 
cluded in  the  'division,  and  was  never  divided 
among,  the  testator's  childrra.  Among  tiie  diil- 
dren  left  by  the  testator  were  two  dangbteiB, 
both  of  whom  subsequently  married  and  sur- 
vived th^  respective  husbands,  and  themselves 
died,  leaving  children  surviving  them.  BeM, 
that  the  only  properly  devised  to  the  daughters 
to  which  a  trust  attached  was  the  "respective 
shares  falling  to  my  daughters  in  said  division,** 
and  the  only  property  that  was  devised  to  the 
children  of  the  daughters  was  "tiie  trust  estatie^ 
created  in  behalf  of  Ihdr  moOer. 

2.  JtrDGMENT    PBOPEBLT    SBRDBUED    TOS  SB- 
RN0ANT8  ON  AOBEBD  STATEURT  OV  UCTS. 

After  the  order  for  partition  was  granted, 
and  priw  to  the  return  of  the  commissioners, 
tiie  mecutor  scdd  the  land  under  an  order  from 
the  court  of  wdinary,  and  on  tbe  same  day  biy- 
came  himself  a  grantee  of  the  porchsaer.  The 
executor  accounted  for  the  proceeds  of  the  sale, 
his  aooounts  were  duly  approved,  and  he  wu 
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finnTly  dlacha^ed.  The  daughters  of  the  tes- 
tator IiTed  for  more  than  the  prescriptiTe  period 
after  the  death  of  the  executor  (who  himself 
lived  30  years  after  the  sale),  and  they  did  not 
tepudiate  the  sale  by  him,  or  oomplain  that  the 
division  of  the  estate  was  only  partial,  or  an- 
tfix  or  objectionabto  for  any  cause.  IVom  the 
date  of  the  sale  and  until  his  death  the  execu- 
tor, claiming  individually  under  his  deed  from 
the  purchaser  at  the  executor's  sale,  remained 
in  adverse  possession  of  the  land,  a  fact  within 
the  knowledge  of  the  daughters,  and  after  his 
death  his  children  as  heirs  at  law  continned  iu 
adverse  posaeaslon  Unr  man  than  7  years.  After 
tiie  ttxplratioii  of  such  time,  and  after  the  death 
of  l2ie  testator's  daughters,  children  of  the  latter 
instituted  an  action  against  the  children  of  the 
executor,  to  recover  ^e  land.  Held,  that  the 
jodge  to  whom  ttie  case  was  submitted  upon  an 
agreed  statement  of  facts  did  not  etr  in  ren- 
dorinc  a  Jndgment  fur  the  defendants. 

Error  from  Suiwrlor  Cknirt,  Burke  Oonnty ; 
H.  GL  Bammond,  Judge. 

Action  by  B.  G.  Chew  and  otbeiB  against 
8.  H.  Jones  and  others.  Judgment  for  de- 
fendantat  and  plalatiflB  bring  emw.  At- 
flnnedU 

W.  K.  Miller  and  Piwce  Bros.,  all  of  An- 
gnsta,  for  plaintUfb  in  error. 

Callaway  &  ELoward,  of  Augusta,  and  B.  I>. 
BrlosMi,  ot  Waynesbon^  for  d^endants  In 
«rror. 

FKB  CUBZAH.  Judgment  affirmed.  All 
tbe  JnstieeB  ooncor,  axeept  OILBEBT.  J^ 
abaent. 


OW  Ga.  SI) 

HODGSON  et  aL  r.  HODGSON  «t  aL 
(No.  1448.) 

(Snpreme  Court  of  Georgia.    Feb.  26,  1920.) 

(SyUabua  hy  the  Court.) 

1,  Chabitiss  <3=534t— Exkcutoes  authobizkd 
to'kasx  donations  fbou  a  fund  to  insxi- 

TUnoHfl  OBKUEO  SUBJECTS  01-  OHABITT. 

In  the  fifth  item  of  a  will  the  testator  made 
provision  for  the  creation  of  a  fund  to  be  held 

the  axecntors  as  a  trust  .fund,  and  gave 
Ara^lona  as  to  the  nst  and  unplc^ment  of  a 
part  of  it.  It  was  thai  provided:  "And  from 
Ute  rest  and  residae  of  this  fund  of  two  shores, 
and  after  said  special  beaueata  have  been  paid, 
there  shall  be  made  axmually,  as  long  as  it  shall 
last,  liberal  donations  f<a-  charitable  puriwses, 
especially  Decatur  Orphans'  H<xue  and  assist- 
ance to  homea  for  fallen  women  in  Georgia." 
BtiA,  that  under  a  proper  eonstmetkm  the  ex- 
ecutocs  were  authorised  to  make  donations  from 
such  fond  to  other  charitable  purposes,  instito- 
ticms,  persons,  or  individuals  who  in  thdr  judg- 
ment are  deemed  subjects  of  charity,  aa  w^  as 
tD  the  Decatur  Orphans'  Home  and  homea  for 
fallen  women  In  Georgia.  In  this  connection  see 
King  V.  Horton,  1^  Ga.  — ,  100  8.  D,  108. 

2.  ITEU  or  A  WILL  C0I7STBUBD. 

Under  a  proper  construction  of  BUbdivinion 
(b)  of  item  4  of  the  will,  taken  in.  connection 


with  the  codicil,  the  trustees  were  authorized  to 
make  donations  of  the  Income  and  corpus  of  the 
bequests  in-  behalf  of  two  named  sons  of  the 
testator,  prior  to  their  becoming  8S  years  of 
age. 

8.  Wills  «=>702,  705— Efteot  or  judohsnt 

AKO  AUBNDMENIS  TO  ANBWEB  IN  AOIZOH  BT 
CZECUTOBS  FOB  CONSTBUOTION. 

The  executors  of  the  will  filed  a  anit  in  ea< 
ulty,  asking  a  construction  of  specified  items 
of  the  will  and  directioaa.  Certain  l^teea 
who  were  named  as  defendants  filed  an  answer 
in  the  nature  of  a  cross-petition,  in  which  they 
sought  construction  of  other  itema  of  the  will, 
and  alleged  facta  on  the  basis  of  whictt,  under 
a  stated  interpretation  of  such  items  of  the 
will,  it  was  alleged  that  the  defendants  would 
be  entitled  to  recover  from  the  execotora  cer- 
tain moneTs,  the  proceeds  arisinc  from  a  sale 
of  land  alleged  to  have  been  donated  by  the 
testator  before  bis  death.  Upon  such  allegations 
it  was  prayed  that  the  itons  of  the  will  apedfied 
in  the  answer  be  construed,  and  that  the  ex- 
ecutors be  decreed  to .  pay  to  the  defendants 
the  amounts  derived  from  the  sale  of  the  land. 
The  plaintiA  demurred  to  these  portions  of 
the  answer,  on  the  grounds:  (a)  That  they  were 
not  responsive  or  germane  to  the  allegationa  of 
the  petition;  (b)  that  defendants  had  an  ade- 
quate remedy  at  law;  (c)  that  the  allegations 
failed  to  state'  a  legal  oc  equitable  cause  of  ac- 
tion. The  idaintiffs  also  moved  to  strike  tiie 
same  ptatlons  of  the  aunrar,  on  the  ground 
that  the  allegations  thereof  were  not  germane 
or  responsive  to  the  allegations  of  the  petition ; 
but  the  moti<m  to  strike  did  not  state  that  the 
allegations  were  insu£Bcient  to  set  forth  a  cause 
of  action.  Subsequently  to  the  appearance  term 
the  judge  entered  a  judgment  which  declared: 
"After  considering  tbe  petition  aad  aiuwer 
*  *  *  and  •  *  *  demurrer  filed  to  said 
answw  and  the  motion  to  strike  the  sam^  it 
la  ordered  *  *  *  that  so  much  of  said  an- 
swer which  seeks  [the  reUef  to  which  the  demu^ 
rer  and  motion  to  strike  relates]  be  and  the 
same  Is  hereby  stricken."  No  exception  was 
taken  to  this  judgment,  and  at  a  subsequent 
term  the  defendants  offered  amendments  elab- 
orating tbe  grounds  taken  in  the  origimQ  an- 
swer, and  seeking  in  effect  to  recover  the  land 
instead  of  the  proceeds  of  the  sale.  Demurrers 
to  the  amendment  and  spedal  pleas  were  filed, 
urging  that  the  defendants  were  concluded  by 
the  judgment  above  mentioned,  and  that  the 
amendment  set  forth  no  cause  of  acdon.  The 
judge  sustained  the  demurrers  and  pleas,  the 
amendments  were  disallowed,  and  a  decree  was 
duly  entered.  Tb»  defendants  excepted  to  the 
judgment  disallowing  the  amendment  to  the  au- 
swer  and  also  to  the  final  Judgmoit  of  tbe 
court  JETeld; 

(a)  The  judgment  striking  the  original  answer, 
construed  in  the  light  of  the  pleadings,  was  an 
adjudication  that  the  defendants  could  not  call 
for  a  construction  of  those  items  of  the  will 
specified  in  the  answer,  rather  than  an  adjudi- 
cation that  the  defendants  were  not  entitled  to 
any  relief  upon  a  proper  construction  thereof. 

(b)  ^Die  amendments  to  the  defendanti^  an- 
swer which  were  disallowed  cUd  not  materially 
change  the  cause  as  presented  by  the  original 
answer,  and  the  court  did  not  err  in  disallow- 
ing audi  amendments  on  the  ground  that  de- 
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femdanti  w^n  not  entitled  to  adc  for  ft  con* 
■troctloD  of  the  win. 

(c)  In  view  of  the  gronnde  of  demurrer  to 
the  defendants'  answer  and  motion  to  strike  the 
same,  and  considerlDg  the  terms  of  the  judg- 
ment striking  certain  portions  of  defendants' 
answer,  auch  Judgment  should  be  construed  as 
holding  that  the  defendants  were  not  entitled 
to  set  np  and  have  adjudicated  in  this  actioQ 
tiie  relief  prayed  for  in  thdr  answer,  and  not 
ft  decision  on  the  merits  of  their'  claims.  So 
c<nistniing  the  Judgment,  the  court  rightl^r  held 
tliat  the  amendment  to  the  answer,  whidi  was- 
merelj  elaborative  of  the  allegations  in  the  orig- 
inal answer,  was  to  this  extent  res  adjndlcata. 

4.  Pbofeb  mCBEE. 

It  follows  that  the  Judge  did  not  err  in  di- 
recting the  verdict  and  entering  the  decree. 

Error  fnxn  Superior  Court,  Clarke  County ; 
W.  L.  ra>dge8.  Judge. 

Suit  In  equity  by  J,  M.  Hodgson,  executor, 
and  others  against  O.  N.  Hodgson  and  others. 
Judgment  fbr  plaintiffs,  and  defendants 
bring  error.  Affirmed. 

R.  B.  Ruasell,  of  Winder,  and  T.  J.  Shack- 
elford and  Juo.  J.  &  R.  M.  Strickland,  all  of 
Athens,  for  plalntiCGs  in  error. 

John  B.  Gamble,  T.  W.  Rucker,  Erwin,  Elr- 
wln  &  Nlz.  Lamar  O.  Rucker,  H.  S.  West,  and 
Dn  Free  Hunnicutt,  all  of  Athens,  and  Bobt 
Lee  ATory,  of  Atlanta,  for  defendants  in  er- 
ror. 

ATKINSON,  J,   Judgment  affirmed. 
All  the  Justices  concur,  exc^t  GILBERT, 
,J^  absoit  on  account  of  ^duiess. 


(149  Qb>  »S) 

JONES  T.  LABAMOBB  et  aL    (No.  1819.) 
(Supreme  Court  of  Georgia.    Fek  14»  1020.) 
(ByUabu*  by  the  Court.) 

X.  MonON  TO  DIHUESS  ON  0B0UITD8  THAT 
THERE  WAS  NO  EXCEFTIOK  TO  FINAL  JUDG- 
HKNT,  AND  THAI  CESTAIN  DEESNDANTB  WBBE 
HOT  HAD!  FASnSS  TO  BILL  OF  XXOXPTXORS, 
HELD  WITHOUT  luuux. 

There  Is  a  motion  to  dismiss  the  writ  of 
error  upon  the  gronnds,  firat,  that  there  was 
no  exception  to  a  final  Judgment  in  the  case, 
and,  second,  Hiat  two  of  the  codefendants  in 
the  court  below  were  not  made  parties  to  the 
bill  of  exceptions;  it  appearing  that  the  Judg- 
ment  complained  of  was  adverse  to  these  co- 
defendants.   The  motion  is  without  merit 

^  MoBTOAGES  ^»372(5),  616— Whebe  satj: 
not  hade  as  advebtibed,  qbantee  of  pub- 
chaseb  would  bold  subject  to  bights  of 
uobtoagob;  sutficiknct  of  petition. 

One  ground  of  attack  upon  the  conveyance 
t-MCUted  by  the  grantee  in  the  security  deed  to 
the  defendant's  predecessor  was  that,  although 
The  property  was  advertised  for  sale  in  pursu- 
ance of  the  power  contained  in  the  security 


deed,  the  property  was  not  In  fact  e^Maed  tar 
sale  at  the  time  and  place  specified  In  the  ad- 
vertisement, and  the  conveyance  was  exeented 
without  any  such  sale  having  been  made.  It 
was  also  alleged  that  the  defendant  had  notice 
of  such  facta  before  he  entered  possession  un- 
der his  deed  from  the  pretended  purchaser  un- 
der the  power  of  sale.  Under  such  dircum- 
stances  the  defendant  would  hold  poMKSsion 
suUect  to  the  right  of  the  gtantor  la  the  se- 
curity deed,  and  her  successors  in  tlUe,  to  have 
an  accounting  for  rents  and  profits  derived 
from  the  land  by  the  defendant,  and  to  have 
BO  much  thereof  as  may  be  necessary  to  dis- 
charge the  secured  debt  credited  thereon,  and, 
when  the  debt  should  be  extingnished,  the  pr^ 
erty  to  return  to  the  grantor  or  her  successors 
in  tiUe.  Polhill  v.  Brown,  84  Oa.  838,  10  S. 
E.  921 ;  Coates  V.  Jones,  142  Ga.  237,  82  S. 
E.  649;  Powell  on  Actions  for  Land.  &14,  { 
S83. 

The  petition  also  alleges  that  the  rents,  Issues, 
and  profits  received  by  the  defendant  were  more 
than  sufficient  to  discharge  the  debt.  The  peti- 
tion was  not  snbject  to  general  demurrer  on 
the  grouud  that  plaintiffs  did  not  offer  to  do 
equity  by  paying  to  the  def«idaut  the  amount 
of  the  security  deed,  or  on  the  ground  that  there 
was  no  equity  in  the  petition  and  no  cause  of 
action  was  eat  forth.  In  so  far  as  any  of  the 
grounds  of  the  spedal  demnrrer  w«a  meritori- 
ous, they  were  met  by  amendment. 

3.  MOBTQAGIS  ^>61^In  HOBTQAGOB'B  AC- 
TION FOE  AOCOtntTINa,  ON  avditob's  fail- 
UBB  TO  FIND  OH  ISSUE  ICAIO,  OAUSI  SHOULD 
HAVE  BEEN  BBOOlUamD. 

Under  the  pleadings  and  the  evidence,  there 
was  an  issue  as  to  the  amount  of  the  debt  r^ 
maining  unpaid  and  secured  by  the  deed,  and 
as  to  the  amount  of  the  profits  received  by  tb.9 
defendant  from  the  land  wMle  he  was  in  i»oe- 
session.     The  auditor  did   not  find  specific 
amounts  due  on  the  secured  debt,  or  the  spe- 
cific amount  of  profits  rec^ved  trxm  the  land 
by  the  defendant;  but  as  to  these  matters  his 
findings  were  In  general  terms  as  follows:  **It 
is  extremely  difficult  to  arrive  at  a  satisfactwy 
finding  with  reference  to  the  annual  rental  Tftlue 
of  said  land,  or  the  annual  profits  that  misht 
arise  from  possession  and  cultivation  of  the 
same.    I  have,  therefore,  carefully  considered 
the  testimony  of  each  of  the  above-stated  -wit- 
nesses, and  have  reached  a  finding  on  whmX  X 
must  consider  as  just  and  equitable  a  basis  as 
possible,  in  view  of  the  conflicting  testiiaoiiy 
on  this  point   I  accordingly  find  that  the  first 
nine  years  of  bis  possession  d  said  land  have 
fu]Iy  reimbursed  the  defendant,  D.  0.  Jones,  for 
the  amount  of  the  purchase  price  be  paid  for 
said  land,  and  therefore  for  the  indebtedneae 
due  by  the  estate  of  Mary  Laramore  to  the  Elq- 
uitable  Mortgage  Company  on  said  land,  for 
all  improvements  placed  on  the  same  by  D. 
0.  Jones,  at  the  prices  named  by  him,  and  for 
the  payment  of  all  taxes  that  had  accrued  on 
the  same,  and  that  the  net  amount  of  rents, 
issues,  and  profits  accruing  to  the  defendant 
since  the  time  when  he  had  be«i  fnl^  reim- 
bursed for  the  amount  paid  to  the  Equitable 
Mortgage  Company,  or  Joseph  Wheatley,  taxes 
and  improvements,  as  aforesaid,  to  the  date  of 
the  filing  of  this  report,  is  $St,<S6,  *  *    *  at 
rate  of  $225.00  rental  value  on  net  property 
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per  year.  I  farther  find  that  the  amount  due 
the  Equitable  Mortgage  Companr  hj  Mary  I^ar- 
amore  has  never  been  iiaid  directly  by  Mary 
Laramor^  nor  any  lejHreBentatiTe  of  her  estate." 
It  was  the  duty  of  the  auditor  to  find  and  re* 
port  the  amoantB  of  annual  rvata  and  pMfits 
accruing  during  the  time  the  defendant  was 
in  possession;  also  the  amount  of  the  debt 
specified  iu  the  security  deed  remaining  unpaid, 
and  the  amount  of  taxes  paid  by  defendaut  and 
the  value  of  improvements  placed  on  the  land 
by  him.  Accordingly  it  was  erroneous  to  over- 
rule the  motion  to  recommit  the  case  to  the 
auditor,  in  so  far  m  it  related  to  the  above 

filUjingi 

4.  Rbfxiuencx  «=»100(4)— Exceptions  to  au< 
sitob's  r£pobt  not  settinq  out  svxdbnob 
wux  be  overbdlbd. 
"Hie  neglect  of  a  party  excepting  to  an 
auditor's  report  on  matten  of  fact,  or  on  mat- 
ters of  law  dependent  for  their  decision  upon 
the  evidence,  to  set  forth,  in  connection  with 
each  exception  of  law  or  of  fact,  the  evidence 
necessary  to  be  considered  In  ftassing  thereon, 
or  to  point  out  the  same  by  appropriate  refer- 
ence, or  to  attach  as  exhibits  to  his  exceptions 
thoee  porticms  of  the  evidence  relied  on  to  sup- 
port the  exceptions,  is  a  sufficient  reason,  in 
an  equity  case,  for  refusing  to  approve  the 
exceptions  of  fact,  and  for  ovorruling  the  ex- 
ceptions of  law."  Armstrong  v.  American  Na- 
tional Banlc  149  Ga.  165,  9»  S.  E.  884.  A 
number  of  exceptions  failed  to  comply  witb  the 
rule  first  stated,  and  consequently  were  insuffi- 
cient to  present  any  question  for  considers tiou. 
Other  exceptions  of  fact  which  were  sufficient 
in  form  are  witliont  merit. 

&  BTIDBHOX  «S»114—BnfTU.  TALUS  OF  PBOF- 
XBTT  MAT  BE  SHOWN  TO  PBOTX  AMOUNT  BB- 
CBIVKD  AS  BEHT8  BT  DKISHDANT. 
On  the  question  of  the  value  of  rents,  is- 
sueB,  and  profits  from  the  land  received  by  the 
defendant,  testimony  of  a  witness  stating  his 
opinion  as  to  annual  rental  value  of  the  prop« 
erty  was  admissible.    None  of  the  exceptions 
to  the  report  <d  the  auditor  on  the  questiim  of 
admiMdbility  of  evidence  were  meritorious. 

6w  MOBTOAGES  <g=>602— Lj AB ILIT Y  OF  aBAfTlVE 
TBOU  FUBCHA8EB  UNDEB  SEOUBITT  DEED  NOT 
CONFINED  TO  NET  PROFIT  FBOM  USE  OF  LAND. 

Net  profit  which  the  defendant  realized  frmn 
tlie  cultivation  and  use  of  the  land  was  not  the 
sole  measure  of  his  liability.  Page  v.  Black- 
shear.  78  Oa.  807,  S  S.  E.  428;  Polhlll  .v. 
Brown,  84  Oa.  888,  10  S.  B.  921;  Wllldus  v. 
GibaoQ.  113  Oa.  81,  07,  88  8.  £.  374,  84  Am. 
St.  Bep.  204;  Harris  v.  Powers  129  Ga.  74, 
58  S.  E.  1038,  12  Ann.  Gas.  475;  Culver  v. 
LAiubert,  132  Ga.  296,  04  S.  E.  82 ;  Coates  v. 
Jones,  142  Ga.  237.  82  S.  E.  649.  See,  also, 
1»  B.  C.  U  336,  8S  110,  111.  The  above  rul- 
ing does  not  conflict  with  the  case  of  Gunter 
T.  Smith,  118  Ga.  18,  38  8.  B.  874  <4). 

7.  Descent  and  distbibution  ^=^8— Mobt- 

OAGES  4=9619— WB£U£  GBANTOB  IN  SECURI- 
TT  DEED  DIES,  TITLE  DOES  NOT  PASS  TO  HIS 

aEJBS ;  cause  becommitted  to  auditob  fob 

CX.^BEB  FINDING. 

IThere  a  deed  conveys  legal  title  to  land 
as  security  for  debt,  and  the  grantor  dies  while 


the  title  is  thus  outstanding,  as  against  Ot9 
grantee  and  his  privies  in  estate  such  legal 
title  does  not  descraid  to  the  heirs  at  law 
of  the  grantor.  Humphrey  v.  &nith,  142  Ga. 
291.  82  a  B.  886;  First  National  Bank  at 
Commerce  v.  McFarlin,  146  Ga.  717,  82  8.  A 
69.  Accordingly  the  auditor  erred  in  holding 
tJiat  Ui>on  the  death  of  the  grantor  in  the  secu- 
rity deed  legal  title  to  the  land  descended  to 
her  heirs  at  law.  On  the  basis  of  such  ruling 
the  auditor  further  found:  "That  the  tide  to 
the  land  in  controversy  vested  in  the  three 
plaintiffs  and  their  father  immediately  upon  the 
death  of  their  mother.  Hary  Laramore;  tliat 
any  right  of  action  pertaining  to  the  land  in 
controversy  was  therefore  in  the  plaintifCs,  who 
were  then  minors;  and  that  for  this  reason 
they  are  not  barred  by  the  statute  of  limita- 
tions, regardless  of  the  fact  that  there  was  an 
administration  [of]  the  said  estate,  *  •  • 
and  regardless  of  the  further  facts  that  the  said 
plaintifNi,  then  minors,  had  a  guardian."  By 
this  mlbtf,  when  conaidered  In  the  li^t  of 
the  pleadings  and  the  evidence,  it  is  not  clear 
whedier  the  auditor,  In  referring  to  the  "stat- 
ute of  limitations,'*  meant  the  Umltatiuis  as 
specified  in  GivU  Code  1910,  {  3267,  rating 
to  actions  against  mortgi^ees  in  possession  of 
the  mortgaged  property,  and  applied.  In  Gunter 
V.  Smith,  lis  Ga.  18,  88  S.  El.  874  (4),  to 
grantees  in  possession  under  security  deed,  or 
to  the  law  of  prescription.  On  another  hear* 
ing  before  the  auditor,  wbidi  is  berelv  direct- 
ed, evidence  on  both  questioDs  ^nld  be  re- 
cdved,  and  specifie  rnUngs  slwald  be  made  iqwn 
eadi  question. 

Omu-  from  8np«1or  Ooort,  Lm  Oomitr; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  L.  B.  Laramore  and  others 
against  D.  0,  Jones.  Case  referred  to  audi- 
tor, motion  to  recommit  overruled,  and  Judg- 
ment for  plalntlfla.  Defendant  brings  error. 
Reversed. 

Several  of  the  hdn  at  law  of  the  grantor 
In  a  secorlty  deed  to  land  Instltnted  an  ao> 
tion  against  a  remote  grantee  of  the  grantee 
In  that  deed^  The  petition  also  named  aa 
parties  defendant  certain  persona  alleged  to 
be  h^ra  at  law  of  (me  of  the  heirs  of  the 
grantor  In  the  eecnrity  deed,  but  none  of  the 
persons  so  named  answered.  It  was  alleged 
In  the  petition  as  amended  that  the  defraad- 
ant  who  answered  and  his  predecessor  had 
entered  possession  under  a  pretended  sale 
conducted  the  grantee  In  the  security  deed 
under  a  power  contained  therein;  that  the 
sale  was  void,  and  that  the  purchaser  there- 
under and  his  successors,  having  notice  of 
the  facts  which  rendered  the  sale  void,  ac> 
quired  and  held  possession  subject  to  the 
right  of  the  heirs  at  law  of  the  grantor  to 
pay  the  secured  debt  and  have  reomveyance 
of  the  property.  The  amount  of  the  debt 
was  stated.  It  was  further  alleged  that  tiie 
annual  rents  of  the  land  amotmted  to  a  spec- 
Ified  sum,  which  had  been  received  by  the 
defteudant,  and  were  more  than  suffldent  to 
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pajr  Off  ttw  debt;  tbat  the  grantor  In  tbo 
■ecarlly  deed  died  Intestate;  tbat  there  were 
BO  ^tebta,  enept  that  qmdfled  in  the  eecnritj 
deed;  and  that  there  had  never  been  any 
admlnlfltratlon  on  the  estate.  The  prayers 
trere:  (a)  IVn*  decree  to  each  of  the  plaln- 
dfte  specified  undlTlded  Interests  In  the  land, 
and  for  possession;  Qi)  tlutt  the  deed  pur- 
porting to  have  been  esecnted  in  pursuance 
ct  the  power  of  sale  be  canceled;  (c)  thiU 
the  land  be  bcAA  by  a  commissioner  and  the 
jHt)ceeda  be  dlatrttnited  to  the  plidntlffis  as 
h^ts  at  law  of  the  deceased,  according  to 
their  several  interests;  (d)  tbat  Qie  plain- 
tiffs hare  judgment  against  the  defendant 
for  a  stated  portion  of  the  rents  over  and 
abore  the  amount  necessary  to  discharge  the 
debt ;  and  (e)  for  general  relief  and  process. 
The  case  was  referred  to  an  auditor.  Amoog 
bis  findings  was  one  holding,  In  effect,  that 
the  defendants  who  did  uot  answer  were  not 
entitled  to  any  Interest  in  the  land.  There 
was  no  exception  to  this  finding.  A  motion 
to  recommit  the  case  was  overruled,  and  all 
the  exceptions  of  law  and  fact,  save  one, 
were  disallowed.  The  Judgment  also  provid- 
ed that  the  plalntlfiTs  each  recover  of  the  de- 
fendant a  specified  undivided  Interest  In  the 
land  and  a  stated  sum  of  money,  with  Inter- 
est from  the  date  of  the  auditor's  report 
The  defendant  assigned  error  upon  the  over- 
ruling of  the  exceptions  of  law  and  fact,  and 
tjpon  the  judgment  in  Its  entirety. 

Wallls  &  Fort  and  B.  L.  Maynard,  all  of 
Amerlcus,  for  plaintiff  in  error. 

Ware  O,  Biartin,  of  Leesburg,  and  Shipp  ft 
Sheppaid,  of  Americns,  tor  defendants  In 
error. 

ATKINSON.  J.  Judgment  lerersed.  All 
the  Justices  concnr. 


CU0  Oa.  387) 

OGLBTTHOBPig  SAVINGS  Jk  TRUST  GO.  t. 
MORQAN  et  aL    (No.  128&) 

(Supreme  Court  of  Oeor^    Feb.  18,  19200 

(Svttabm  hv  th«  Court) 

1.  MiEOHAinCS'  UENS  «»168  —  MOSTOAOES 
*=9l51(8>— LnW  ATTACHKS  nOM  OOlUIXnCK- 
MKKT  or  WOBK;  IS  PBIOB  TO  TITU  ACQUIB- 
■D  Wnn  HOTHIS  BT  owhxb'b  SVBSSQOKHV 

OBAnrss. 

The  lien  of  a  contractor  on  real  estate  im- 
proved under  a  contract  with  the  owner  there- 
of, as  provided  by  the  Civil  Code  1910,  {  3352, 
if  and  when  "created  and  dedared"  as  required 
by  section  3363,  attaches  from  the  time  the 
work  under  the  contract  Is  commenced,  and 
takes  priority  over  the  title  acquired,  with  ac- 
tual notice  of  the  eoutractor's  claim  of  lien,  1^ 
a  ■ubseguent  grantee  In  a  trost  deed  from  the 
owner  of  the  real  estate,  althon^  the  deed  was 
executed  and  recorded  before  the  completi<ai 


of  the  contract  and  before  Uie  daim  ef  Usn 
was  recorded  and  befim  Uie  commeneemeat  at 
an  action  to  recover  the  amount  of  the  daiia. 

2.  MscHAifios'  usns  4s»233  —  Oohvktahcb 

TO  rUBCBASSa  WITH  NOTICS  OT  USS  DID 
irOV  AFraCT  UXR. 

A  conveyance  of  the  property  to  the  par- 
chaser,  with  actual  notice  of  the  contractor^ 
claim  of  lien,  after  the  contractor's  lien  at- 
taches by  Q  beginning  of  performance  under  the 
contract,  does  not  affect  the  right  to  a  lien  for 
a  whole,  though  a  part  of  the  execution  of  the 
contract  is  before  and  a  part  after  the  time  of 
the  conveyance. 

3.  Mechanics'  uers  4=3263(4)  —  Lnn  is 

PBOPEBLT      BECOBDBD      AND  FOKECLOSEO 
AGAINST  ORIOINAI.  OWNEB,  NOTWrTHSTAIlD- 
XNQ  SALE  TO  PUBCHASEB  WITH  NOTICE. 
In  Buch  case  the  snbaequent  purchaser  of 
the  property,  with  actual  notice  of  the  con- 
tractor's claim  of  lien,  takes  subject  thereto. 
The  lien  la  therefore  properly  recorded  against 
the  original  owner,  and  the  foreclosure  pro- 
ceeding properly  brought  against  him.  The 
subsequent  purchaser  is  not  a  necessary  par^ 
to  the  action. 

4.  IfECHANICS'  ZJXHS  ^»288— RECEIVKB  VWt- 
CBLT  APPOINTED  IN  AID  OP  BUTOBCEHBHT  OP 
UXK. 

The  court  did  not  err  In  ovemdiDg  the 
general  and  special  demurrers  to  the  petition 
as  amended,  and  in  appointing  a  recover. 

Error  from  Superior  Court,  Qhftv^gin  OnuK 
ty;  John  Roui^e,  Jr.,  Judge. 

Suit  in  equity  by  Bbenezer  Morgan  against 
the  Masonic  Temple  Association  and  the 
Oglethorpe  Savings  &  Trust  Company,  tnis- 
tee,  to  enforce  a  contractw'a  lien  and  for  the 
appointment  of  a  receiver,  etc.  Demurrers 
of  trustee  to  petition  ovOTUled  and  recover 
appointed,  and  the  trustee  excepts  and  brings 
error.  Affirmed. 

In  S^tonber,  3A12,  Ebeneser  Morgan  «a- 
teoed  into  a  contract  wlOi  the  Masonic  Tem- 
ple Aasociatlon,  a  corporaU<m,  of  Chatham 
county,  Ga.,  to  build  a  flve-story  reinforced 
concrete  building  on  land  known  aa  Na  SO, 
Jasper  Ward,  in  the  city  of  Savannah,  Chat- 
ham county,  thai  owned  by  the  assodatim. 
Morgan  immediately  eotend  into  possesslan 
of  the  tract  of  land  and  began  the  construc- 
tion of  the  building.  At  the  oompletioa  of 
the  building  according  to  bis  contract,  the 
association  lowed  htm  therefor  ^,72&82. 
Within  3  months  after  the  completion  of  ttie 
building  Mwgan  recorded  his  medianlc'B  or 
contractor's  lien  tn  the  office  <^  Uie  dei^  of 
the  superior  court  of  Chatham,  county,  and 
within  12  months  after  his  d^t  against  the 
asaodation  became  due  he  brought  suit 
against  tlie  assodation,  and  recovered  a 
Judgment,  which  was  declared  to  be  a  gra- 
eral  lien  upon  all  the  property  of  the  associa- 
tion and  a  q  tedal  lien  iqion  said  lot  Na  39. 
TbB  assete  «C  the  association  cmststeA  of 
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tbat  lot  and  of  Botocrlptlais  to  Iti  capital 
stock  by  Tarlotis  persons,  amountiiig  to 
V2(M}00.  The  offlcers  of  the  association  had 
neglected  to  collect  tbe  amoant  of  these  sub- 
acriptioiis.  and  had  practically  abandoned 
the  association.  On  December  1,  1914,  and 
while  tbe  work  ot  Improving  the  lot  was  In 
progress,  but  before  the  completion  of  the 
bnlldiog  and  the  recording  of  the  contrac- 
tor's lien,  the  association  executed  a  traat 
deed  to  the  Real  Estate  Bank  &  Trust  Com- 
pany, a  corporation,  of  Chatham  county,  by 
the  terms  of  which  It  conveyed  lot  No.  39, 
Jasper  Ward,  to  secure  an  Issuo  of  bonds 
amounting  to  $100,000.  On  June  18,  1915, 
the  tmstee  named  In  the  deed  resigned,  and 
the  Oglethorpe  Savings  Trust  Company, 
also  of  Chatham  county,  was  substituted  as 
trustee.  The  trust  deed  was  properly  re- 
corded before  the  completion  of  the  building 
by  Morgan,  and  before  his  lien  was  record- 
ed. The  bonds  were  not  sold,  but  were  hy- 
pothecated with  the  trustee  as  security  for 
the  paymoit  of  several  items  of  indebted- 
ness, amounting  to  $60,026.20,  due  and  ow- 
ing to  varloiu  named  persons.  Kach  of  the 
debts  so  secured  was  Incurred  by  tbe  as- 
sociation  prior  to  the  execution  of  the  trust 
deed.  At  the  time  of  the  execution  of  the 
trust  deed  the  trustee  named  therein,  tbe  sub- 
stituted  trustee,  and  the  several  creditors 
had  actual  knowledge  o^  ttie  pendency  of 
the  plalnttfTs  contract  and  notice  of  his  claim 
of  lien.  The  trustee  nevertheless  claimed 
that  Its  title  was  superior  to  Morgan's  ad- 
judicated lien.  Morgan  was  .unable  to  pay 
the  creditors  whose  claims  were  secured  by 
the  hypothecation  of  tbe  bonds  of  the  as- 
■odation ;  whereupon  he  filed  his  petitlcHi  In 
eqalty  in  Chatham  superior  court,  return- 
able to  the  October  tenn,  191£,  naming  the 
ftSBOdatlon  and  the  trustee  as  parties  de- 
fendant In  addition  to  the  foregoing,  be  al- 
lied that  tbe  assets  oi,  tbe  association  were 
rapidly  decorating;  and  be  prayed  that 
a  receiver  be  appointed  to  collect  tbe  unpaid 
BnbBcripttons  and  to  protect  the  property  of 
the  association,  tbat  the  court  determine  be- 
tween the  lAaintlff  and  the  trustee  the  due 
and  ptopee  relatku  between  tbelr  Uens,  tbat 
the  assets  of  the  association  be  marshaled 
and  all  priorities  determined,  and  tbat  he 
have  anch  furOier  relief  as  the  court  should 
deem  proper  in  the  premlsea  The  assoda- 
tlon  answraed*  admitting  snbstantti^  aU 
flu  allegatlaiis  of  tbe  plalntUTs  petittQm,-and, 
in  etfed^  consenting  to  tbe  appt^tmoit  of  a 
receiver  as  prayed.  The  trustee  filed  demur- 
rers, both  general  and  special,  to  tbe  peti- 
tion. It  also  answered.  At  the  December 
term,  1918,  of  Chatham  superior  court,  these 
dCTHurera  were  overruled,  and  the  court  ap- 
pointed a  xeoeiver  for  all  ttte  properties  and 
assets  of  the  association,  as  prayed  in  the 
petition.  The. case  was  submitted  upon  the 
verified  petition,  the  answer,  and  the  pfH- 
102  S.E.-34 
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davit  of  J.  B.  Jandon.  Hie  tmstee  excepted 
to  tbe  overruling  of  its  demurers  and  to  the 
appointment  of  a  receiver. 

Edward  8.  Elliott,  of  Savannah,  for  plain- 
tiff in  error. 

Osfiome,  Lawrence  ft  Abrahams  and  Robt 
L.  Colding,  an  of  Savannah,  for  defoidants 

in  error. 

GEOBGII,  J.  (after  statins  Uie  fsctai  as 
above).  The  iodge  was  authorised  to  find 
tbat  tbe  trustee,  the  grantee  In  tbe  trust  deed, 
and  eadi  of  tlw.  CTediton  whose  claims 
against  the  association  were  secured  by  a 
pledge  of  Qie  bonds,  had  actual  notice  of  tbe 
plaintifTs  contract  and  of  bis  ccmtractnal 
rights,  whatever  tbey  were,  at  tbe  time  <tf 
tbe  execution  of  tbe  deed.  Hie  idalntUTs 
lien  was  not  recorded  untU  Qie  completion  of 
bis  contract,  and  at  a  time  snbsequmt  to  the 
making  of  the  trust  deed ;  but  it  was  record- 
ed within  8  months  after  tbe  completion  of 
his  contract,  and  be  commenced  suit  against 
tbe  association  fbr  the  recovery  of  flie  amount 
due  him  within  12  months  from  the  time  the 
same  became  due. 

[1-3]  While  otber  questions  are  made, 
whldi  will  be  later  considered,  tbe  eon^lllng 
question  Is  whether,  under  the  tacts  above 
stated,  a  ctHitrnctor's  Ilea,  when  recorded  and 
prosecuted  to  Judgment  as  required  by  the 
statute,  relates  back  to  tiie  beginning  of  tbe 
performance  of  tbe  contract,  or  whether  It 
dates  flrom  the  time  of  the  recording  of  tiie 
claim  of  Hen  or  of  tbe  judgment  declaring  It 
This  court,  so  fisr  as  we  have  been  able  to 
find,  has  not  been  called  upon  to  determine 
the  precise  qnestlou  involved.  Section  83S2 
of  tbe  Civil  Code,  so  tar  as  material  here,  is 
as  follows: 

"AU  mechanicB  of  every  sort,  who  have  tak- 
en DO  peraonal  security  therefor,  shall,  for 
work  done  and  material  fumisbed  In  building, 
repairing,  w  improving  any  real  estate  of  their 
employers;  all  contractors,  materialmen,  and 
persons  fomlsbing  materisl  for  tiie  Improve' 
ment  of  real  estate  *  *  *  ihall  each  have 
a  apsdal  fien  on  sudi  real  sstate." 

SubdtvlsIra  2  of  section  3392  provldea  for 
a  lien  Tor  work  done  and  material  fumldied 
upon  ttie  emidoyment  ot  a  contractor  ^  some 
other  persmi  than  the  owner  of  the  teal 
estate,  and  has  no  bearing  upon  tbe  question 
for  decision.   Sectlcm  8353  provides: 

"To  make  good  the  liens  specified  in  section 
8352,  they  must  be  created  and  declared  In 
accordance  with  the  following  provisions,  and 
on  failure  of  either  the  lien  shall  cease,  yrii.i'* 
(1)  A  substantial  compliance  by  the  contractor 
with  bis  contract.  (2)  The  recording  of  his 
claim  of  Hen  within  S  months  after  the  com- 
pletion of  the  work,  or  within  8  months  after 
such  materia]  is  furnished,  in  the  office  of  the 
cletk  of  the  superior  court  in  the  county  where 
such  property  is  situated.  (3)  The  commence- 
ment of  an  action  tot  the  recovery  of  the  amount 
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')f  his  cteliii  within  12  months  from  the  time 
the  same  shall  become  dae. 

Subdivision  8  of  section  3368  Is  u  toUows: 

"As  between  themselres,  the  liens  provided 
for  in  said  section  shall  rank  according  to  date, 
bat  all  of  the  liens  herein  mentioned  for  re- 
pairs, building,  or  fumishing  materials,  npon 
the  same  property,  shall,  as  to  each  other,  be 
of  the  same  date  when  dedared  and  recorded 
within  three  months  after  the  worli  is  done,  or 
before  that  time.  Said  liens  specified  in  sec- 
tion 3352  shall  be  inferior  to  liens  for  taxes, 
to  the  general  and  special  liens  of  laborers,  to 
the  general  lien  of  landlords  for  rent  when  re- 
duced to  execution  and  levied  to  claims  for  pur- 
chase money  dae  persons  who  hare  only  given 
bonds  for  titles,  and  to  other  general  liens, 
when  actual  notice  of  such  general  lien  of 
landlords  and  others  has  been  communicated 
before  the  work  was  done  or  materials  fur- 
nished; bat  the  said  liens  provided  for  in  said 
section  shall  be  superior  to  all  other  Hens  not 
herein  excepted." 

This  court  has  decided  that  the  subdivision 
JoBt  quoted  does  not  embrace  absolute  con- 
veyances. In  Ashmore  v.  WMtley,  99  Ga. 
ISO,  24  S.  E.  Ml,  It  wag  held: 

"A  bona  fide  purchaser  of  the  absolute  title 
of  reel  estate,  who  bought  without  notice  of 
ft  materialman's  lien  upon  the  same,  which  at 
the  time  of  the  purchase  had  been  neither  re- 
corded nor  foredosed,  took  the  property  di- 
vested of  sneh  Uen.** 

It  will  be  noted  t^iat  the  court  did  not 
dedde  tbat  the  materialman's  lien  upon  real 
estate  did  not  exist  before  record  and  before 
the  comraenceineiit  of  foreclosure  proceed- 
ings. On  the  contrary,  the  decision  recog- 
nizes the  exlstmce  of  the  lien,  and  It  is 
declared  that  the  title  thus  acquired  by  a 
bona  fide  purchaser  takes  the  property  "di- 
vested of  such  lien."  This  decision  was 
followed  In  Bennett  Lumber  Co.  t.  Martin, 
132  Oa.  491,  64  S.  E.  484,  where  It  was  hdd: 

"Where  title  to  real  estate  Is  conveyed  by  a 
duly  recorded  deed  to  secure  a  debt,  and  the 
grantee  takes  the  deed  and  advances'  the  money 
loaned,  without  notice  and  before  the  record 
of  a  materialman's  lien  upon  the  property,  the 
title  thus  acquired  Is  superior  to  sneh  lien." 

Attratlon  Is  called  to  £be  fact  that  the 
existence  of  the  lien  before  its  record  Is 
rec(^1zed,  but  the  title  of  the  grantee  is 
held  to  be  "superior  to  such  lien."  The 
decision  in  Ashmore  v.  Wliatley  was  again 
followed  In  Willlngham-Tift  Lumber  Co.  v. 
Barnes,  147  Oa.  209,  93  S.  E.  201  (2).  In 
Mllner  v.  Wellbouse,  148  Oa.  275.  96  S.  E. 
566,  a  case  involving  a  contest  between  a 
materialman's  lien  which  was  recorded  with- 
in the  time  prescribed  by  law  and  a  security 
deed  executed  by  the  common  debtor  after 
the  material  was  furnished  but  before  the 
record  of  the  materialman's  lien,  the  prindple 
decided  in  Asbmore  v.  Whatley  was  again 


recognized,  and  the  case  of  Bennett  Lumber 
Co.  V.  Martin,  supra,  was  cited  In  support  ot 
the  ruling  there  made.  It  was  further  held, 
in  Milner  v.  Wellbouse,  that  the  presumption 
arises  that  the  grantee  In  the  security  deed 
Is  a  purchaser  withoat  notice,  to  quote  tbs 
language  of  the  Chief  Jostles  wbo  delivoed 
the  opinion — 

"where  it  affirmativdy  appears  that  the  secnti* 
ty  deed  was  upon  a  valuable  consideration,  and 
there  is  nothing  to  show  actual  knowledge  to  the 
grantee,  or  knowledge  of  any  fact  suffident 
to  put  liim  upon  inquiry  «•  to  tiie  exlstenoa 
of  tiie  materiidman's  lien." 

Again,  it  will  be  noted  that  the  court  recog- 
nized the  existence  of  the  lien  at  the  time  of 
the  execution  of  the  deed,  but  held  that  the 
title  ccmveyed  by  the  deed  was  superior  to 
the  lien.  In  all  the  cases  dted  there  is  a 
strong  implication  that  the  lien  had  Its  In- 
ception at  a  date  prior  to  the  completion  of 
the  contract,  or  the  recording  of  the  claim 
of  lien,  or  the  commencement  of  an  action 
to  foredose  the  same.  Looking  to  section 
3353,  it  will  be  observed  that  the  langua^  is, 
"to  make  good  the  liens  specified  In  section 
3362,"  and  that  in  order  to  make  good  those 
liens  the  claimant  must  do  certain  things, 
and  "on  failure  of  either  the  Hen  shall  cease." 
Tlie  language  quoted  recognizes  the  actual 
existence  of  the  lien  evm  prior  to  the  com- 
pletion of  the  contract,  the  recording  of  the 
claim  of  Hen,  or  the  commencement  of  an 
action  to  foreclose  the  same.  Again,  In  sub- 
divifdon  3  of  section  3353,  where  the  rank 
of  the  Hen  Is  declared,  it  will  be  observed 
that  the  mechanic's  or  contractor's  Hen  Is 
inferior  to  "other  graeral  liens,  when  actual 
notice  of  such  general  Hens  •  •  •  has  been 
communicated  before  the  work  was  done  or 
materials  furnished."  This  language  clear- 
ly Indicates  that  the  lien  declared  in  sedion 
3352  has  its  Inception  in  the  c«nmencement 
of  the  work  or  the  beginning  of  the  execution 
of  the  contract 

It  is  tme  that  while  the  rank  of  the  me- 
chanic's or  ctmtractor'B  lien  is  declared,  In 
so  far  aa  it  comes  in  competition  with  other 
Hens  (and  it  is  made  superior  to  all  Hens  not 
therelu  ensepted),  there  Is  no  provision  mat 
the  Men  of  a  materialman  shall  be  superior 
to  title  acquired  without  notice  of  the  exist- 
ence of  such  llm,  whether  the  conveyance 
be  absolnte  or  merely  for  the  purpose  of 
securing  a  debt    Neverthdeas,  the  point 
which  we  are  now  undertaking  to  make  «Iear 
is  that  under  our  Code  the  ll«i  exists,  anil 
existence  of  the  li«i  Is  recognized  from  the 
date  of  the  beginning  of  the  execution  of  the 
contract  out  of  which  It  q)rings,  although  tt 
is  not  made  superior  to  the  title  acquired  by 
a  l)ona  fide  purchaser.  In  27  Oyc;  110,  It  Is 
said: 

"The  doing  of  work  or  fanilshing  of  mate- 
rials ^ves  merely  an  Inchoate  Uen  or  the  richt 
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to  acquire  a  Sen,  and  tiie  statote  pteaeribes 
the  steps  to  be  taken  to  perfect  soch  lien." 

Uen  laws  Kn,  of  course,  to  be  atrlcay 
constmed,  and  one  wbo  datans  a  lien  must 
bring  Umself  within  the  law.  Palln  t.  Gooke, 
ISS  Ga.  442,  S4  S.  E.  90.  The  utfdianlc'Q  Uen, 
as  to  realty,  la  hi  derogation  of  common  law, 
and  la  to  be  construed  strictly  and  extended 
no  fnrtilier  than  its  words  i^nly  Import. 
Fox  T.  Backer.  30  Ga.  625.  Ibe  faflure  of  a 
medianle  or  contractor  to  perfect  Us  Hen 
as  provided  by  statute  vitiates  the  Iten,  not 
only  as  against  third  persons,  but,  under  oar 
decisions,  as  against  tbe  ownw  himself. 
Cherry  t.  North  ft  South  Railroad,  66  Ga. 
688,  636.  To  'teake  good"  the  contractor's 
lien  the  statute  must  be  strictly  compiled 
with;  but  In  this  case  the  statute  was  com- 
plied with,  that  Is,  the  contract  was  com- 
pleted, tbe  claim  of  Hen  recorded,  and  the  ac- 
tion commenced  to  recover  Judgment  within 
the  time  prescribed  by  the  statute.  In  sa<^ 
dxnnnstances  It  must  be  decided,  giving  to 
the  language  of  the  statute  Its  clear  import, 
that  the  contractor's  Hen  attaches  from  the 
time  the  work  under  the  contract  Is  com- 
menced, although  It  lacks,  certainly  until 
Its  record,  the  Quality  of  constructive  notice. 
But  one  who  purdiases  the  property  while 
the  work  is  In  progress,  with  knowledge  of 
the  contract  and  notice  of  the  contractor's 
dalm  of  llm,  though  Imperfect  at  the  time, 
must  be  held  to  take  the  property  subject  to 
the  Hen,  provided  the  contract  is  completed 
and  the  Hen  is  declared  and  oiforced  within 
the  time  and  as  prescribed  by  the  statute. 
Se«  Loudon  v.  Blandford.  66  Oa.  160  (6).  In 
the  sixth  division  of  the  opinion  In  that  case 
Judge  Jackson,  speaking  for  the  court,  said : 

*'lt  mechanics  held  a  lien  on  the  property 
■old,  duly  recorded  within  3  months,  and 
brought  BDit  thereon  in  12  months  by  attach- 
ment, their  lien  attaches  from  the  date  of  the 
work  done  or  material  famished  and  not  from 
the  attachment  or  by  virtoe  of  the  attaduient, 
■nd  It  is  not  lost  by  dlssolutimi  of  the  attach- 
ment, but  should  be  paid." 

SectioDa  1968  and  1063  of  the  Oode  of  1S68 
were  cited.   By  section  1069: 

"All  mechanics  who  have  taken  no  personal 
security  therefor,  shall  have  a  lien  on  every 
house  [or  other  property],  and  the  premiseB  to 
which  It  shaD  be  attadied  for  work  done  or 
materials  furnished  In  bnflding  or  repairing 
matSi  house  [or  other  property] ;  which  lien 
■hall  be  superior  in  dignity  and  of  higher  claim 
than  any  other  incnmbrance,  without  regard 
to  date.  And  such  lien  upon  the  improve- 
ments made  by  the  mechanic  shall  attach  to 
them  without  regard  to  the  tlOa." 

Section  1963  dedared: 

*^nie  following  provisions  must  be  complied 
with  to  make  good  the  mechanic's  lien,  and  on 
failure  of  either,  the  lien  shall  cease— viz.;" 
•nameratiur  the  pf'^vlsions  now  contained  in 


subsections  1.  ^  and  8  «f  saction  8863  of  the 

Cods  of  1910. 

By  the  act  improved  F^ruary  24, 1S78  (Cte. 
lAWs  1873,  p.  43,  S  41;  QvU  Oode  1910.  { 
3353,  par.  3),  the  mechanic's  lien  was  declared 
to  be  Inferior  to  certahi  Hens  therein  spedfled ; 
but  nothing  in  this  act  indicates  an  intention 
to  modify  the  rule  announced  In  Loudon  v. 
Blandford,  supra.  See,  also,  Camp  v.  Mayer, 
47  Ga.  414,  where  it  was  held  that  the  Hen 
of  a  mechanic  attached  at  the  time  the  work 
Is  done  and  Is  not  postponed  until  foreclosure. 
As  bearing  upon  the  graeral  questl<m,  see 
Hose  V.  Gray,  40  Ga.  166 ;  Frazer  v.  Jackson, 
46  Ga.  621;  BeaU  v.  Butler,  64  Ga.  43  a)- 

The  plalntlft  In  error  relies  upon  the  ruUng 
made  In  Pace  v.  Sblelds-G^e  Lumber  Co., 
147  Oa.  36,  92  S.  E.  756  (2),  where  it  was 
held: 

"While  the  lien  of  a  materialman  is  not  com- 
plete until  a  judgment  thereon  is  obtained,  after 
the  rendition  Of  the  judgment  the  lien  dates 
from  the  time  of  its  fiHng." 

In  that  case  It  appeared  ttiat  SItb.  Pace 
died  own&g  certain  land,  leaving  her  hus- 
band and  three  daughters  as  her  heirs  at 
law.  Before  adml^stratlon  cm  her  «stato 
the  husband  contracted  wlUi  the  lumber 
company  to  build  a  dwelling  house  on  the 
land.  When  the  house  was  completed  the 
husband  failed  to  pay  the  contract  price. 
The  lumber  company  recorded  a  material- 
man's Hen  on  that  portion  of  the  land  on 
which  it  had  ccmstmcted  the  dwelling.  After 
the  dalm  of  lien  was  recorded,  bat  before 
Judgment  therem,  the  husband  waa  a^Mlnted 
administrator  uptm  the  estate  of  Ids  y/lte, 
and,  a  formal  report  having  been  made  to 
the  court  of  ordinary  that  all  debte  of  Uie 
estate  had  been  paid,  the  land  was  parti- 
tioned among  the  bdrs;  that  portion  of  the 
land  against  which  the  lien  was  recorded 
being  set  spart  to  two  of  the  daughters. 
Subsequently  the  lumber  cmnpany  obtained 
a  general  judgment  against  the  husband 
and  a  special  judgment  against  the  proper^ 
described  in  the  Hen.  The  question  b^re 
the  court  was  whether  the  Uen  of  the  Judg- 
ment obtained  in  the  foreclosure  proceeding 
was  superior  to  the  deed  of  partition.  The 
court  was  not  caUed  upon  to  determine  the 
particular  time  when  the  Hen  attaclied.  The 
decisi(Mi  is  therefore  to  be  construed  as  a 
holding  that  the  materialman's  lien  attached 
prior  to  the  date  of  the  Judgment  establishing 
It ;  and  while  It  was  held  that  on  the  rendi- 
tion of  the  judgment  the  lien  dates  from  "the 
time  of  ite  filing,"  meaning,  of  course,  the 
date  of  ite  record  (see  Jones  v.  Kern,  101  Ga. 
309,  28  S.  E.  850),  the  court  did  not  intend 
to  adjudicate  that  the  lien  dated  only  from 
the  date  of  the  record.  As  against  the  claim- 
ants, it  was  sufficient  if  it  related  back  to  the 
date  on  which  it  was  recorded.   We  find  It 
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QDQecessaiy,  therefore,  to  review  the  dedsion 
In  the  case  referred  to. 

The  case  of  Englehart-Hltchcock  Co. 
Central  Inv.  Co.,  136  Ga.  564>  71  S.  E.  787, 
Is  also  clearly  dlstlDiralahable  on  its  facts, 
and  does  not  militate  against  the  ruling  here 
made.  Kfany  cases  holding  that  a  laborer's 
Men  does  not  arise  until  the  completion  of 
the  contract  of  labor  are  cited ;  among  them, 
Walls  V.  RuQierford,  60  Ga.  440;  Ix>ve  v. 
Cox.  88  Ga.  268;  Gumming  v.  Wright,  72 
Ga.  767.  These  cases  are  not  controlling 
upon  the  giicsti<m  made  In  this  case.  Liens 
of  laborers,  by  the  express  terms  of  the  stat- 
ute, "arise  upon  the  completion  of  their  con- 
tract  of  labor."  Civil  Code,  S  3339.  In  the 
same  connection  it  may  be  noted  that  general 
liens  of  landlords  date  "from  the  time  of  the 
lery  of  a  distress  warrant  to  enforce  the 
same"  (section  3340) ;  and  special  liens  of 
landlords,  "from  the  maturity  of  the  crops 
on  the  lands  rented,"  uoless  otherwise  agreed 
upon  (section  3341).  As  we  have  seen,  the 
Code  does  not  expressly  provide  when  the 
mechanic's  or  contractor's  Hen  shall  attach. 

Owing  to  the  variety  of  state  statutes, 
cases  construing  those  statutes  are  of  little 
service  beyond  the  jurisdictions  where  they 
were  decided.  Where  mechanics'  and  con- 
tractors' lims  attach  as  of  the  time  when 
performance  begins,  the  authorities  are,  how- 
ever, unanimous  in  holding  that  a  conveyance 
made  after  work  Is  done  or  materials  are 
furnished  does  not  cut  off  or  affect  the  right 
to  a  lien  for  the  whole,  though  a  part  of  the 
execution  of  the  contract  is  before  and  a  part 
after  the  time  of  the  conveyance;  provided 
the  contract  is  "entire"  and  the  execution  of 
It  "continuous."  Thorn  v.  iiarringer,  73  W. 
Va.  618,  81  S.  B.  846,  Ann.  Cas.  1016B.  625, 
and  cases  there  dted.  See,  also,  Boisot  on 
Mechanics*  Liens,  §1  314,  323;  Phillips  on 
Mechanics'  Liens,  S8  227,  228.  If  we  are 
correct  in  holding  that  the  ccotractor's  lien 
had  its  Inception,  with  the  beginning  of  the 
work  under  the  contract,  it  follows,  under 
the  findings  of  fact,  that  the  trustee  took 
subject  to  the  contractor's  lien  and  subject 
to  the  contractor's  right  to  make  good  his 
ilen  by  the  completion  of  his  contract,  the 
recording  of  his  claim  of  lien,  and  the  com- 
moncement  of  an  action  to  foreclose  the  same 
within  the  time  required  by  our  statute. 
The  trustee  was  not  a  necessary  party  de- 
fendant to  the  action  to  foreclose  the  lien. 
It  would*  of  course,  be  otherwise  if  the  plain- 
tiff had  made  his  omtract  subsequently  to 
the  execution  and  delivery  of  the  deed.  In 
tbifl  case,  however,  the  trustee  is  a  stranger 
to  the  idalntlff.  The  plaintiff  made  his  con- 
tract, commenced  the  execution  of  It,  and 
pat  the  trustee  <m  notice  of 'bis  claim  of  lien 
before  tbe  execution  of  the  deed.  Of  course 
the  trustee,  not  having  been  made  a  party 
defendant  In  the  foreclosure  proceeding*  Sa 
not  precluded  thereby. 


[4]  In  this  view  of  the  case,  it  la  arged 
that  the  plaintiff  had  a  complete  and  ad» 
quate  remedy  at  law.  We  do  not  think  mh 

"Where  there  are  conflicting  daims  to  prop- 
erty, and  the  equities  of  the  respective  putiea 
necessarily  depeDd  upon  tbe  facts  which  may  be 
proven- on  the  trial,  it  Is  right  and  proper  that 
the  same  should  be  definitely  settled  by  the  de- 
cree of  the  court  before  the  property  Is  sold, 
so  that  it  may  bring  its  full  value,  and  that 
the  purchaser  may  koow  what  he  parchases  at 
the  sale."  HaU  t.  EngUsh.  47  Ga.  811. 

See^  also,  Eagan  Gmway,  115  Oa.  iSH, 
134,  41  8.  E.  403;  avll  Code.  |  4522. 

Moreover,  ttie  plaintiff  was  a  judgment 
creditor  ot  the  association,  with  a  general 
lien  upon  all  Its  aaaeta  and  a  special  lien 
upon  tbe  bnltdtaig  in  questlai.  Tbe  appoint- 
ment of  a  receiver  was  necessary  for  the  col- 
lection and  preservation  of  the  assets  of  the 
defunct  association;  Its  general  assets  con- 
slstlng  of  unpaid  subscrlptlMis  to  its  capital 
stock,  by  various  persons  and  In  varying 
amounts,  aggr^tlng  $20,000.  It  Is  obrloua 
that  the  CDllectl<m  of  these  assets  by  process 
of  gariilehment  would  Involve  a  multiplicity 
of  suits.  Ample  reason  therefore  appears 
for  the  interposition  of  a  court  of  equity. 
It  follows  from  what  ;we  have  said  that  tbe 
court  did  not  err  in  overruling  the  general 
demurrer  and  In  appointing  a  receiver.  Tbe 
grounds  of  spedal  demurrer  were  cored  bj 
amendment. 

Judgment  affirmed. 

All  tbe  Justices  concur. 


(ISO  Oa.  411 

ROBINSON  V.  CENTRAL  OF  OEOROIA  BZ. 

OO.etal,   (No.  1826.) 

(Supreme  Court  of~Geo^ia.  Vtb,  26,  1820^ 

iBvUaktu  »y  <*«  Ceerlj 

1.  RULBOASs  «B9»ft%.  New,  v6L  6A  Key-Ko. 
Series— IirmBT  suit  kazittaimblb  AOAniar 

BOAD  UinWB  RlHEBAi;  OONTROI.. 

In  virtue  <^  the  act  of  Ittie  (Act  Aug.  29, 
1916,  c.  418)  and  the  proclamation  of  the  Presi- 
dent (U.  S.  Comp.  St.  1918,  U.  S.  Comp.  St 
Ann.  Supp.  1919,  S  1974b),  which  by  Its  terms 
went  into  effect  at  12  o'clock  on  the  2Sth  day 
of  December,  1917,  tbe  railroads  contemplated 
in  tbe  act  and  proclamation  passed  into  the 
poflsesdon  and  control  of  the  IMrector  GeneraL 
Northern  Padfle  Ry.  Oo.  v.  Nortfi  Dakota  ex 
rel.  LauKer,  260  V.  S.  189„  89  Sup.  Ot.  002.  6S 
L.  Ed.  897.  Section  10  ot  the  act  of  March  21, 
1918  (tl.  S.  Comp.  SL  1918,  U.  8.  Comp.  St. 
Ann.  Supp.  1919,  %  S115%S),  properly  construf^, 
recognizes  liability  of  the  government  to  suit, 
among  other  things,  f(w  injuries  received  on 
account  of  negligence  of  the  agents  and  servants 
engaged  in  operating  the  railroad  "while  under 
federal  eontrol,"  wUch,  as  above  ruled,  became 
<9erative  Immedlatdy  npooi  the  President's  proc- 
lamation becoming  effective^  and  was  a  dedara- 
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tion  of  the  assent  of  the  government  to  tbe  in- 
stitution of  a  BxUt  of  such  character  acainst  it 
Westbrook  t.  Director  General  «f  Railroads 

(O,  C.)  263  Fed.  211. 

2.  Bailsoads  «=»5H.  New,  yoL  6A  Key-No. 
Series— Injcbt  sdit  held  maihtuhabia 

AGAINST  BOAD    DHDEft  JXDERAI.  CONTROL, 

wjTuoirr   AZD   of  Dibeciob  QaraBAL's 

OSDEK  No.  60.  . 
Where  an  injury  occurred  between  the  dates 
of  the  Presidents  proclamation  and  the  act  ap- 
proved Mardt  21,  1918,  and  a  suit  based 
thereon  was  instituted  subsequently  to  the  date 
of  the  act,  but  prior  to  the  assent  of  General 
Order  No.  BO  promulgated  by  the  Director 
General  of  Railroads,  which  in  effect  gara  di- 
rections that  suits  for  injuries  resulting  from 
operation  of  railroads  while  qnder  federal  con- 
trol should  be  brooght  against  the  Director 
Gener^,  under  proper  construction  of  the  act 
Dt  1916  and  the  proclamation  of  the  President 
and  the  act  of  1918,  such  suit  (of  the  character 
involved  In  this  case)  was  maintainable  against 
the  government  without  the  aid  of  General  Or- 
der No.  60  by  tiie  Director  General  of  BaU- 
roada. 

S.  Railboads  e=»5%,  New,  voL  6 A  Key-No. 
SflieS— DiBSCTOB  GXITEBAL  PBOPEBLT  BUB- 
BTITUTED  AS  DEFBNDAMT  IN  INJtJBT  BTTIT  IH 
UEC  or  BAILBOAD  UMDBB  RDXBAI.  OOSTBOL. 

Where  a  suit  of  the  character  Jest  iadioited 
was  instituted  subsequently  to  the  act  of  Mardi 
21,  1918,  and  the  name  of  the  d^todant  was 
alleged  as  the  railroad  company,  and  the  petition 
and  process  were  served  npon  tiie  agents  en- 
gaged in  operating  the  railroad  company,  in- 
asmndi  as  tbe  railroad  was  being  operated  by 
the  government,  and  the  government  would  be 
enable  for  any  ioiuries  caused  by  its  agents  and 
servants,  the  salt  was  In  *ffect  against  the  gor- 
cnunent.    Westbnx*  t.  Director  General  (D. 

263  Fed.  211.  Accordingly,  the  petition 
could  be  amended  by  substituting  the  Director 
General  of  Bailroads  in  his  represcntatlTe  ca- 
pacity as  defendant  In  lien  of  tbe  railroad  com- 
pany. 

Certified  Questions  from  Court  of  Appeals. 

Action  by  J.  I.  Robinson  against  the  Cen- 
tral of  Georgia  Hallway  Company  and  otiiera. 
On  quesflong  certified  from  f&uB  Oonit  of  Ap- 
peals. Qneations  onawwed. 

HIU  &  Adam^  ot  Atlanta,  tar  plolntlfl  In 
error. 

Colquitt  A  Oonyvn  and  Uttle,  Powell, 
Smith  &  OoMateIn,  all  of  Atlanta,  for  defend- 
ants  in  error. 

A.TKINSON,  J.  The  Court  of  Appeala  baa 
propounded  certain  questions: 

"^nie  Court  of  Appeals  desires  instructions 
from  the  Supreme  Court  upon  the  following 
Questions  Involved  in  this  case: 

**(a)  Did  a  plaintiff  have  a  right  of  action  for 
the  recovery  ot  damages  for  pezaonal  injuries 
allesed  to  have  been  sustained  on  account  of 
the  negligent  operation  of  the  cars  and  trains 
of  ft  railroad  company,  wUdi,  on  the  date  of 
the  alleged  injury,  had  been  taken  over  and  was 
beins  operated  under  federal  control,  by  virtue 


of  the  proclamation  at  the  Prerident  ot  the 
United  States,  dated  December  26, 1917,  pursu- 
ant to  the  act  at  Oongreas  approved  August  29, 

1916,  the  petition  showing  on  its  face  that  the 
alleged  injury  was  susta^ed  on  the  IStii  day 
of  March,  1918,  same  being  subsequoit  to  the 
proclamation  of  the  President  referred  to,  but 
prior  to  the  passage  of  th«  act  of  Congress  ap- 
proved March  21,  1918,  entitied  'An  act  to. 
provide  for  the  operation  of  transportation  ays- 
torn  under  federal  control,'  etc.? 

"(b)  Would  the  fact  that  the  suit  in  this  case 
was  instituted  subsequently  .to  the  act  of  Con- 
gress last  referred  to,  to  wit,  on  March  23, 1918, 
but  prior  to  the  issuance  of  General  Order  No. 
50  by  the  IHrector  General  of  Railroads,  have 
any  bearing  up<m  the  plaintifTs  cause  of  action ; 
or  wotild  such  a  petition  seeking  to  recover  dam- 
ages from  a  railroad  company  under  federal 
oontrol,  which  shows  on  its  face  that  the  al- 
leged injury  had  been  sustained  at  some  time  be- 
tween December  26,  1917.  and  Mordi  ZU  1918, 
be  sabject  to  demurrer  on  the  ground  that  it 
fails  to  set  out  a  cause  of  action  against  tiie 
defendant? 

"(c)  If  the  suit  as  brought  against  the  railroad 
company  as  d^endant  was  not  maintainable^ 
would  the  plaintifE  have  the  right,  under  the  au- 
thority of  this  court,  to  amend  liis  cause  by 
adding  or  substituting  the  Director  General  of 
Railroads  as  party  dtfendant  thNdnr* 

[1-S]  To  which  the  ftdlowlnc  are  answws: 
On  AngoBt  29.  1916  (09  Stat  646).  Congress 
gave  tbe  President  pover— 

"in  time  of  war  *  *  *  to  take  possession  and 
assume  control  of  any  system  or  systems  of 
transportation,  or  any  part  Uiereof,  and  to  tittl- 
ize  tbe  same,  to  the  exclusion  as  fsr  aa  may  be 
necessary  of  all  other  traffic  thereon,  for  the 
transfer  or  transportation  of  troops,  war  ma- 
terial and  equipment,  *  *  *  as  may  be  need- 
ful or  desirable^" 

After  war  had  been  dedared  with  Germany 
and  Austria,  tbe  President,  on  December  26, 

1917,  referring  to  the  existing  state  of  war 
and  the  power  with  wlilchhe  bad  beoi  invest* 
ed  hy  Congress,  proclaimed: 

"Under  and  by  virtue  ci  the  powers  vested  in 
me  by  the  foregoing  resolutions  and  statute^ 
and  by  virtue  of  all  other  powers  thereto  me  en- 
abling, [I]  do  here  •  •  *  take  possession  and 
assume  control  at  12  o'clock  noon  on  the  twen- 
ty-eighth of  December,  1917,  of  each  and  every 
system  of  transportation  and  the  appurtenances 
thereof  located  wholly  or  in  part  within  the 
boundaries  of  the  continental  United  States 
and  consisting  f»f  railroads,  and  owned  or  con- 
trolled  systems  of  coastwise  and  inland  trans- 
portation engaged  in  general  transportation, 
whether  operated  by  steam  or  by  electric  pow- 
er, including  also  terminals,  terminal  compa- 
nies and  terminal  associations,  sleeping  and  par- 
lor cars,  private  cars  and  private  car  lines, 
elevators,  warehouses,  telegraph  and  telephone 
lines  and  all  other  equipment  and  appurtenances 
commonly  used  upon  or  operated  as  a  part  of 
such  rail  or  combined  rail  and  water  s^tems 
of  transportation;  to  tbe  end  that  such  systems 
of  transportation  be  utilized  for  tbe  transfeo: 
and  transportation  of  troops,  war  material  and 
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eqnipmenti  to  the  ^«Tiii«t«?n  so  tar  as  may  be 

neecMaiT  of  all  other  traffic  therecm;  and  tliat 
80  tar  as  auch  exdusive  use  be  not  necessary  or 
desirable,  such  Byetemh  of  transportatioD  be 
operated  and  utilized  in  the  performance  of  sacb 
other  services  as  the  national  interest  may  re- 
Qoire  and  of  the  usual  and  ordinary  business 
and  duties  fif  oonunon  carriers.** 

'  Tbe  prodamation  In  concliuion  declared 
farther  that — 

"From  and  after  12  o'dodc  on  said  •  *  * 
day  of  December,  1917,  all  transportation  sya- 
toms  included  in  this  order  and  prodamation 
•ball  condndT^  be  deemed  wltbin  the  posses- 
sion and  control  of  said  director  withont  farther 
act  or  notice."  U.  S,  Comp.  St.  1918,  Cwnp. 
St.  Ann.  Sapp.  1919,  |  1974a. 

SnbseQuently  to  the  date  appointed  for  the 
proclamation  to  go  Into  effect,  the  Injury 
wbicli  Is  the  basis  of  this  suit  occurred  on 
March  19,  1918.  After  the  Injury  occurred, 
the  act  of  Congress  approved  March  21, 1818, 
became  effectiTe.  By  section  10  tbereof  It 
was  declared,  In  imrt: 

"That  carriers  while  under  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state 
or  federal  laws  or  at  ccunmon  law,  except  in  so 
far  as  may  be  inconsistent  with  the  provisions 
of  this  act  or  any  other  act  applicaUe  to  audi 
federal  contnd  or  with  any  wder  of  tiie  Presi- 
dent. Actlmis  at  law  or  suits  in  equity  may  be 
broufht  by  and  against  such  carriers  and  jndg- 
ments  rendered  as  now  provided  by  law;  and 
in  any  action  at  law  or  suit  in  eqoity  against 
the  carrier,  no  defense  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an  instru- 
mentality or  agency  of  the  federal  government." 
Fed.  Stat  Ann.,  1918  Supp.  762.  {  10  CD.  S. 
Comp.  St.  1918^  U.  8.  Comp.  St.  Ann.  Supp. 
1919.  I  8116%J). 

All  tbe  Jnattces  concnr,  except  aiLBDRT, 
J.,  flbemt  on  acooimt  of  sidmess. 


a49  Qa.  798) 

ANDERSON  v.  AMERICAN  NAT.  BANK  Or 
MACON.  (No.  1355.) 

(Snpreme  Court  of  Georgia.    Feb.  18,  1920.) 

fBsUdbn*  by  the  Oourl,) 
Cabs  idixowsd. 

The  ruling  in  the  (pinion  <A  tiie  Oonrt  of 
Appeals,  to  ttie  effect  tiiat  the  contract  under 
consideration  between  the  two  defendant  cor- 
porations did  not  effect  a  consolidation  and 
merger  of  the  two  corporations,  is  affirmed. 

2,  Baitks  and  BAKKiira  «s>2S3— Babtk  to 

WBOH  AaSBTS  OT  AHOTBBB  BASK  WERE 
TBAnSIXRBED  VOB  UQUIDATHMT  ^ABLE  TOE 
SBBVICES  BEHDEBED  BT  OIOE  APPOINTED  BT 
TBAH8FBBOE  TO  ASBIBI  IN  XKAUZIICO  OH  A8- 
BRS. 

Where  one  corporation  transferred  all  of 
its  assets  to  anotiier  corporation,  iDcloding 
promissory  notes  and  other  diose8.in  action,  un- 
tter  a  contract  wherein  it  was  stipulated  that 


tlie  latter  corporation  waa  to  Uqnldate  Hu  a^ 
tain  <d  the  otfier  and  use  all  reasonable  dUt- 
gence  in  realizing  upon  the  assets,  and  that  the 
expenses  incurred  in  thus  realising  upon  the 
assets  were  to  be  deducted  from  proceeds 
of  the  assets  transferred,  and  the  overplus  of 
the  proceeds,  after  paying  the  liquidating  cor- 
poratimi  the  moneys  advanced  by  it  and  the 
expenses  incurred  in  realising  on  the  assets, 
was  to  be  returned  to  ihe  diardiolders  in  the 
corporation  whidi  had'  transferred  the  assets, 
one  who  was  appointed  by  the  corporation  trans- 
ferring the  assets,  to  asstst  the  tran^eree  tn 
realizing  upon  them,  and  whose  services  were 
accepted  by  and  were  of  value  to  the  transferee 
in  the  work  of  liquidation,  could  maintain  a  suit 
for  the  value  of  his  services  against  the  cor- 
poration taking  diarge  of  the  assets,  under  the 
allegations  in  his  petition  showing  the  services 
rendered,  the  value  thereof,  and  the  acceptance 
of  tbe  same  tv  the  transferee  of  the  assets; 
the  other  corporation  being  Joined  as  a  party 
defendant  in  the  suit 

Oertiorari  from  Court  of  Appeals. 

Suit  by  W.  T.  Anderwm  agatawt  tbe  Ameri- 
can National  Bank  of  Macon.  A  judgmait 
overruling  a  general  demurrer  to  the  petltlfm 
was  reversed  by  the  Court  of  Appeals  ^  Ga. 
App.  434,  98  S.  £.  421),  and  plainUff  brings 
certiorari.  Reversed. 

Commerdal  National  Bank  of  Macon,  being 
embarrassed  financially,  on  August  1,  1914, 
decided  to  liquidate  and  wind  up  its  bank- 
ing business.  To  that  end  It  entered  Into  a 
contract  with  American  National  Bank  of 
Macon,  a  copy  of  whldi  Is  set  fortli  In  the 
opinion  of  the  Court  of  Appeals,  which  opin- 
ion Is  brought  here  for  review  by  a  writ  of 
certiorari,  and  It  Is  unnecessary  to  set  out 
this  lengthy  contract  again.  (For  the  sake 
of  brevity,  the  two  banks  will  her^nafter  bo 
called  tbe  American  Bank  and  tbe  Commer- 
cial Bank.)  Under  that  contract,  all  the  as- 
sets of  the  Commercial  Bank  were  transfer- 
red and  asslgne'd  to  tbe  American  Bank,  the 
transferee  assuming  the  obligations  of  tbe 
other  bank  and  agre^g  to  reduce  the  assets 
to  cash.  It  is  stipulated  in  tbe  contract  that 
the  expense  of  realizing  on  the  assets  trana- 
ferred  and  liquidating  the  bujMness  should  be 
paid  out  of  the  proceeds  of  tbe  assets  trans- 
ferred; that  a  sum  equal  to  tbe  liability  as- 
sumed should  be  deducted  from  the  proMeds ; 
and  that  the  American  Bank  should  account 
to  the  stockholders  of  the  Commercial  Bank 
for  any  overplus  that  might  remain. 

W.  T.  Anderson  brought  suit  jointly  against 
the  American  Bank  and  the  Commercial  Bank, 
for  tbe  recovery  of  an  amount  alleged  to  be 
due  blm  for  services  rendered  both  banks  as 
a  member  of  the  liquidating  committee  of  the 
Commercial  Bank  in  assisting  tbe  American 
Bank  to  reduce  to  casta  assets  which  bad  been 
transferred  and  taken  over  by  tbe  American 
Bank  under  this  contract  The  i;>etltion  con- 
tains two  counts.  In  tbe  first  count,  after 
stating  tbe  ^stance  and  »ecution  o£  th» 
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contract  between  the  two  banks  and  making 
reference  to  a  copy  thereof  attached,  it  is 
alleged  that  on  the  1st  day  of  Angast,  1914, 
all  the  assets  of  the  Commercial  Bank  had 
been  transferred  to  the  American  Bank,  and 
that  on  the  Uth  day  of  August,  1914,  con- 
temporaneously with  the  agreement  between 
the  two  banks,  "the  stockholders  of  the  Com- 
mercial National  Bank,  at  the  request  of  the 
American  National  Bank,  adopted  a  resolu- 
tion aKK>intlng  plaintiff  as  one  of  the  commit- 
tee to  assist  American  National  Bank  In  reduc- 
ing to  cash  the  assets  which  originally  be- 
Imged  to  the  Commercial  National  Bank, 
•  •  *  but  which  had  be«i  transferred  and 
taken  over  by  the  American  National  Bank" ; 
that  petitioner  did,  from  the  Uth  day  of  Au- 
gust, 1914,  until  the  2Tth  day  of  September, 
1917,  In  comi^nce  with  the  proYisIons  in 
said  resolution,  proceed  to  assist  in  liquidat- 
ing the  assets  of  the  Commercial  Bank ;  tbat 
he  conferred  from  time  to  time  with  the 
American  Bank  as  to  notes,  securities,  and 
other  choses  in  action  which  were  transferred 
under  the  agreement,  giving  to  this  work  his 
time  and  attrition;  that  the  reasonable  value 
of  plalntlfTs  services  as  set  forth  In  the  peti- 
tion is  $5,000  per  annum;  that  under  the 
agreement  between  the  two  banks  all  the  as- 
sets of  the  Commercial  Bank  were  assigned 
to  and  taken  over  by  the  American  Bank; 
that  the  other  bank'  on  that  date  ceased  to  do 
a  Danking  business;  that  the  value  of  the  as- 
sets transferred  is  approximately  <me  million 
dollars ;  that  by  reason  of  the  facts  set  forth 
the  American  Bank  is  liable  to  the  plaintiff 
as  a  creditor  of  the  said  Commercial  Bank 
for  the  debt  due  to  plaintiff  as  aforesaid  by 
the  Commercial  Bank.  In  covmt  2  It  Is  al- 
leged that  the  effect  of  the  contract  entered 
Into  was  to  merge  and  consolidate  the  two 
banks,  and  that  by  reason  of  this  consolida- 
tion and  the  terms  under  ifrhlcb  ttie  merger 
was  effected  the  defendants  were  Indebted 
to  the  plaintiff  in  the  sum  alleged. 

The  prayers  were  for  a  Judgment -fw  the 
amonnt  sued  for,  and  tor  procesa  The 
American  Bank  demurred  to  both  counts,  on 
the  ground  that  th^  set  up  no  cause  ot  ac- 
tion against  the  demurrant;  and  to  the  sec- 
ond count  on  the  further  ground  that  It  con- 
tradicts, adds  to,  and  varies  the  written 
agreement  referred  ta  At  the  hearing  the 
demurrers  to  the  petlttm  were  overruled  up- 
on ea<A  and  all  the  grounds  thereof,  the  trial 
judge  bring  of  the  (pinion  that  Uie  contract 
between  the  two  banks  effected  a  oomsolida- 
tlcn  and  mei^r  of  the  two  oorporathuis,  and 
from  that  construction  of  the  contract  he  h^d 
tbat  both  counts  were  good  as  a^lnst  a  de- 
murrer. Upon  review  of  this  judgment  by 
tbe  Court  of  Appeals,  the  latter  court  took  a 
different  view  as  to  the  proper  construction 
of  the  contract,  holding  tbat  there  was  no 
oi»isolldati<Hi  and  merger,  and  reversed  the 
ruling  below;  and  the  judgment  of  the  Court 
of  AiveaU  la  writ  of  certioraxl  brought 
bere  for  review. 


Hall  &  Orlc^  of  Macon,  for  plalnUfit  In 

error. 

Hardeman,  Jones,  Park  &  Johnston  and 
Harry  S.  Strozler,  all  ot  Macon,  for  defokdant 
In  error. 

PISH,  C.  J.  (after  stathig  the  facts  as 
above).  [1]  1.  After  a  careful  consideration 
of  all  the  facts  In  the  case  as  alleged  bi  tbe 
petition,  we  are  of  the  opinion  that  the  Court 
of  Appeals  properly  held  that  the  ctmtract  in 
question  did  not  effect  a  merger  of  the  two 
corporations,  the  defendants  In  the  case. 
That  view  Is  supported  by  the  opinion  of  the 
United  States  Qrcult  Court  of  Appeals, 
Fifth  Circuit,  in  the  case  of  American  Na- 
tional Bank  of  Macon  v.  Commercial  Nation- 
al Bank  of  Macon,  254  Fed.  249,  165  a  C.  A, 
637,  In  construing  this  identical  contract  As 
we  agree  with  the  Court  of  Ai^eals  upon  the 
questitm  as  to  whether  there  was  a  consolida- 
tion and  merger  of  the  two  corporations,  fur- 
ther discussion  Is  unnecessary. 

[2]  2.  But  neither  the  trial  Judge  nor  the 
Court  of  Appeals  seems  to  have  ccmsldered 
the  question  as  to  whether  or  not  imder  the 
facts  alleged  In  count  1  of  the  petltlw  tbe 
plaintiff  was  entitled  to  recover  although 
there  was  no  consolidation  of  the  two  banks. 
Under  the  allegations  of  the  petition,  the 
plaintiff  rendered  valuable  services  In  the 
necessary  work  of  liquidating  the  assets  of 
the  Commercial  Bank.  In  the  performance  of 
the  duties  undertaken  by  him  he  rendered 
services  to  the  American  Bank,  conferring 
with  them  as  to  notes,  securities,  and  other 
choses  in  action  which  had  been  transferred 
by  the  Commercial  Bank.  These  services 
were  accepted  by  the  American  Bank.  He 
had  been  named  In  a  resolution  appointing 
him  as  one  of  a  committee  to  assist  the  Amer- 
ican Bank  in  reducing  the  assets  to  cash. 
Services  like  these  can  properly  be  regarded 
and  treated  as  a  part  of  the  expense  Incurred 
in  realizing  on  the  assets,  which  they  were 
authorized  to  deduct  from  the  proceeds  of 
the  assets.  The  contract  under  which  these 
assets  were  transferred  by  the  Commercial 
Bank  to  the  American  Bank  contains  the  ex- 
press provision  that  the  latter  bank  accepted 
the  appointment  as  liquidating  agent  of  the 
other  bank,  and  should  proceed  with  all  due 
dlllgoice  In  the  course  of  liquidation  to  collect 
and  reduce  to  cash  all  of  the  assets,  and  tbat 
the  actual  expenses  Incurred  by  the  Amwlcan 
Bank  in  realising  on  aaid  assets  should  be 
deducted  from  the  proceeds  produced  by  re- 
alizing on  said  assets.  The  allegatlcm  that 
these  services  were  of  value  to  the  American 
Bank  Is  to  be  taken  as  true  In  passing  upon 
the  demurrer.  The  question  as  to  whether 
tbe  plaintiff  could  have  sued  on  a  quantum 
meruit  against  the  American  Bank  alone  for 
the  value  of  his  services  is  not  involved,  aa 
the  idalntifl  has  seoi  fit  to  sue  both  of  them 
and  to  r^  npmi  the  contract  and  iqKai  the 
value  of  the  services  roidered.  We  are  of  the 
opinion  that  the  suit  as  brought  ir^nialntala. 
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able.  Tbe  oUlgation  of  tbe  Amerifiaxi  Bank 
to  tbe  Commercial  Bai^  rests  upon  ttie  ex- 
press terms  of  this  contract,  and  under  the 
proTlslona  of  that  contract  tbe  serrloes  of 
the  plaintiff  tn  the  case  were  rendered  and 
were  acc^ted  by  the  liquidating  agent  It  ts 
Insisted  by  counsel  for  the  American  Bank 
that,  eren  If  there  was  an  undertaking  en- 
tered Into  by  that  bank  to  pay  for  such  serv- 
ices as  those  dalmed  to  have  been  rendered, 
It  was  B  promise  and  undertaking  to  the  Com- 
mercial Bank,  and  Hiat  a  party  for  whose 
benefit  the  promise  was  made  could  not  main- 
tain a  suit  at  law,  that  he  would  be  compelled 
to  bring  a  suit  In  equity  to  obtain  the  benefit 
of  the  promise,  and  that  the  present  action  is 
one  at  law.  Authorities  are  dted  to  support 
that  contentltm.  Tbe  proper  reply  to  that 
contention  seems  to  Us  to  be  that  tbe  present 
suit  has  all  the  necessary  elements  of  an 
equitable  petition  to  entitle  the  plaintiff  to 
the  only  Judgment  which  could  be  rendered; 
that  Is,  a  Judgment  for  the  value  of  his  serv- 
ices. It  Is  true  that  the  prayers  are  merely 
for  Judgment  and  for  process.  What  else 
would  have  been  asked  In  the  most  formal 
equitable  petition?  The  petltl<m  shows  clear- 
ly the  relation  of  the  defendants  to  one  an- 
other in  this  transaction  and  shows  the  facts 
that  were  the  basis  of  the  plaintiff's  right 
under  the  contract,  treating  it  as  one  between 
the  two  banks.  We  think  therefore  that  the 
goaeral  demurrer  to  the  petition  was  proper- 
ly orermled  by  the  trial  Judge.  And  while 
his  reason  for  doing  so  was  placed  upon  the 
ground  about  which  we  differ,  nevertheless 
the  entire  petition  should  not  have  been  dla- 
missed. 

The  second  count  In  the  petition,  wherein 
the  plaintiff  seeks  to  state  a  cause  of  action 
based  uptm  tbe  theory  that  there  was  a  con- 
solidation of  the  two  banking  corporations, 
cannot  avail  the  plaintiff,  and  the  demurrer 
to  that  part  of  the  petition  should  have  been 
sustained.  But  the  Judgment  of  tbe  trial 
court  overruling  the  demurrer  should  not 
have  been  reversed  generally.  The  Judgmoit 
of  tbe  trial  court  should  have  been  affirmed 
In  part  and  reversed  in  part.  It  should  have 
been  reversed  In  so  far  as  It  overruled  the  de- 
murrer to  the  second  count  of  the  petition, 
but  affirmed  in  so  far  as  it  overruled  the  de- 
murrer to  the  flrst  count 

Judgment  of  the  Court  of  Aroeals  remsed. 

All  the  JoBtlces  concur. 


(l)»Oa.  806) 

ATLANTA.  LOAN  &  SAVING  00. 
NORTON.    (No.  1491.) 

(Bapreme  Court  of  Georgia.    Feb.  X3,  1920.) 

(SvlUbut  bt  the  Oomrt.) 
L  BmzAXNo  Avm  loah  ASSOOUTioirB  4=s»28 
—Loan  and  sAvina  ookpakt  bkld  a  "likb 

ABSOOIATtON,*'  WirSIIT  STATmxS. 

Under  the  provlsiaaB  of  the  diarter,  con- 
stitntlini,  and  by-laws     Atlanta  Loan  &  Sav- 


ing Ouivany,  set  forth  In  oonaeetioa  wlOi  tin 
questions  propounded  by  the  Co  art  of  Appeali, 
that  ctmpany  is  "a  like  aaeocifltloii,'*  within  fbe 
meaning  of  the  act  of  1918,  which  was  an  tct 
to  amend  section  2B^  of  the  Oude  of  1910l 

2.  BuZLDino  AITD  LOAN  ABSOCIATIom 

GeNEBAI,  law  rot  IinEFTBCTXVS  BBOAUS 
CHABTEB  OF  U>Air  AKD  BAVHTO  COHPAirr  AS- 

DATED  IT. 

The  act  of  1913  referred  to  above  la  a  gen- 
eral law,  and  does  not  fail  of  effect  becaase  tbe 
company's  charter  antedated  it  and  waa  never 
amended  for  the  pnrpoie  of  adopting  thn  prit^ 
lieges  it  ottecM. 

Certified  Questions  from  Court  of  Appeals. 

Action  by  W.  I*  Norton  against  the  Atlanta 
Loan  &  Saving  Company.  Judgmoit  for 
plaintiff,  certiorari  overruled,  and  defend- 
ant brings  error,  and  the  Court  of  Appeals 
certified  questions.   Questicma  answered. 

Judgmoit  conformed  to  by  Court  of  Ap- 
peals. 103  &  S.  639. 

The  Court  of  Ai>peala  certified  tbe  follow- 
ing questions  to  the  Supreme  Court: 

"1.  Viewed  in  connection  witii  tbe  several  tt- 
cerpts  from  the  charter,  constitution,,  and  by- 
laws ot  the  Atlanta  Loan  &  Saving  Compaay, 
hereinafter  quoted,  is  that  aonquuiy  a  'buUdiac 
and  loan  aasodatkm'  or  *a  liks  sasociatkHi,' 
within  tbe  meaning  of  the  act  of  IMS  to  amend 
section  2878  of  the  Code  of  1910^*  etc  (Ga. 
1918,  p.  64)? 

"2l  If  the  terms  <tf  the  act  of  1913,  supra,  are 
broad  enough  to  embrace  the  Atlanta  Loan 
&  Savine  Company  as  'a  like  association,'  does 
the  act  fail  of  this  effect  because  the  compauy'i 
charter  antedated  it  and  was  never  amended 
for  the  purpose  of  adopting  the  privUeces  it 
offers} 

"The  portions  of  the  charter,  constitntioa, 
and  by-laws  above  referred  to  are  as  follows: 

"Bxtract  from  charter,  second  iwragrapb: 
TThe  object  and  purpose  of  said  corporation  is 
to  promote  and  encourage  frngality  and  savings, 
and  to  establish  an  institution  where  aid  may 
be  afforded  to  its  stocUu^ders  and  others 
extending  them  needed  financial  assistance  opoi 
a  sound,  conservative,  and  budnessUke  bads, 
and  for  pecuniary  gain  and  profit  to  said  stock- 
holders, and  to  do  any  and  all  things  herein 
set  forth  as  a  corporate  entity  or  person.' 

"Extract  from  charter,  fifth  paragraph:  'Pe- 
titioners pray  for  the  Tight  under  their  cor- 
porate name  to  lend  to  the  etockholders  of  said 
corporation,  or  to  others,  the  money  accumulat- 
ed by  it  from  time  to  time,  and  to  make  su^ 
loans  upon  sndi  aeeoiity,  real  or  imisonal,  and 
upon  audi  terms,  condftiong^  and  under  mtA 
eontncts,  rules,  and  regulati<ms  as  its  constitu- 
tion and  by-laws,  not  inconsistent  with  any 
law,  may  set  out;  to  issue  and  sell  its  stcxrii 
as  hereinafter  defined,  and  to  recdve  tbe  mosey 
derived  from  the  sale  thereof;  to  secure  the 
repayment  of  loans  and  the  performance  of 
all  conditions  upon  which  loans  are  made  and 
the  payment  of  die  purdiaae-money  for  any 
property  or  stodE  sold,  or  the  repayment  of 
any  advances  made  of  any  kind,  by  taking  se- 
curity of  any  kind  or  description  by  way  of 
I^edge  of  personal  property  or  mortgage  or  deed 


4Ba>Vot  other  oases  see  same  tODlo  and  KB7-NUH  BRS  la  all  K«r-Namb«red  DlgertS  sndlndflMrf 
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of  trust  or  other  conveyance  of  real  estate,  or 
b7  tbe  truufer  of  iti  ttoek,  or  by  anch  other 
manner  aa  the  law  may  permit;  to  fix  by  Its 
ccmatltiitioD  and  by-lawa  lutereBt  or  ehaigea  w 
other  (KHiditiona  under  which  It  wiU  dlapoie  of 
the  money  in  ita  treasury  to  Ita  stodtholders, 
mnd  to  authorize  the  manner  in  which  it  will 
award  or  lend  its  assets  to  any  member  of  or 
stockholder  according  to  the  yaloe  of  his  shares, 
upon  snch  reaaonable  charges  and  (»ndition  as 
may  be  fixed  by  said  constitution  and  by-lawa, 
and  to  .further  arrange  1^  said  oimstitDtion 
and  by-laws  the  mode  of  making  or  repaying 
said  dispoeition  of  its  money.  And  petitioner* 
further  pray  for  the  right  to  charge  and  receive 
interest  on  its  loans  in  advance  or  otherwise  at 
the  legal  rate,  and  further  for  the  right  to 
arrange  by  Its  said  constitution  and  by-laws, 
in  a  manner  not  inconsistent  with  law,  for 
the  levy,  assessment,  and  ctdlection  from  its 
atocUuddem  of  dues  or  payments  upon  its  stock 
in  accordance  with  the  etniditions  of  their  aub- 
acriptlons  and  the  terma  of  their  contracts,  and 
to  retire  their  said  stock,  and  to  allow  sudi  in- 
terest and  dividends  tberecai  as  their  said,  con- 
•titntion  and  by-laws  shall  direct.  They'  fur- 
ther pray  for  the  right  to  levy,  assess,  and  col- 
lect fines  for  the  nonpayment  of  dues  by  its 
■tot&Iiolders,  or  for  failure  to  comply  with  or 
perform  any  other  obligation  or  duty  owed  the 
company  by  them  under  tbe  terma  of  their 
contracts,  and  for-authori^  to  make  reasonable 
recolatlmu  for  the  payment,  1^  installments  w 
otherwise,  of  the  purchase  money  due  for  its 
stodc  or  the  collection  of  its  loans,  the  with- 
drawal of  its  stockholders,  and  all  matters  con- 
nected therewith,  aa  may  not  be  inoonaistent 
with  law.  'Tbsfj  further  pray  for  the  ri^t  to 
bny,  *  *  *  to  purdiase,  hold,  sell,  and  ro- 
ioBue  class  A  stodc  of  the  compai^,  to  pnr^ 
elia«e»  hold,  cancel,  and  rdasoe  its  ehtsa  B  and 
claas  O  stock  aa  may  not  be  tnconiistent  with 
law.' 

"EbctaKtfrom  charter,  eighth  paragraph:  *Pe- 
titioners  pray  for  the  rli^t  to  iasae  and  sell 
from  time  to  time  a  third-claas  stock,  to  be 
known  as  class  O  stock,  in  an  amount  not  to 
exceed  at  any  one  time  one  million  dollars, 
■aid  das*  0  stock  to  be  a  small  installment 
mttxA  of  the  par  value  of  fifty  ($50.0(^  doUara 
per  diare,  and  to  be  Issned  and  sold  subject  to 
maA  regrdatims  for  Its  sale,  purdmae,  and  la* 
auance,  conversion,  and  cancellatim,  together 
with  tile  interest  and  profit  it  beant,  as  the 
constitution  and  by-laws  may  fix  and  declare. 
Said  class  O  stoc^  to  have  no  voting  rights  or 
privileges;  and  when  this  class  of  stock  has 
been  paid  for  to  its  par  value,  the  company  may 
convert  the  same  into  dass  B  stoc^  or  redeem 
or  retire  the  same,  under  such  reasonable  rules 
mnd  r^nlattona  as  wxj  be  provided  for  tn  the 
bT-Iawa;  Hda  stock  having  for  its  diief  aid 
and  purpose  the  encouragement  of  small  sav- 
insv.' 

"Bxtract  from  constitution,  article  4:  'Any 
person,  upon  subscribing  for  or  in  any  way 
becoming  the  owner  of  <me  or  more  shares  of 
the  capital  stodc  of  thia  corporation,  ttf  which- 
ever <^»,  shall  become  and  be  deemed  a  stock- 
bolder  thereof  and  as  sodi  shall  be  entitled  to 
tbe  privileges  and  subject  to  the  liabilities  as 
prescribed  by  this  constitutioD  and  by-laws  and 
by  the  charter,  except  only  owners  of  das*  A 
stock  shall  be  wtitied  to  voto.' 

"Bztract  from  by-laws,  sectiom  8:  *CIais  0 


stock  Is  an  installment  stodc  TUa  atodc  win 
require  payment  of  91.00  per  share  for  fifiT 
weeks.  Any  holder  of  class  O  stock,  unless  same 
la  hypothecated  wlHi  the  oorporattm  aa  aeeaiUy 
for  a  loan,  shall  be  entitled  to  draw-  intweat  oa 
said  sto(^  at  the  rate  ^  4  per  cmt  per  an- 
num, after  twenty-five  successive  weekly  pay- 
ments have  been  made  upon  said  stock.  Upon 
the  payments  of  said  stodt  at  the  end  of  fifty 
weeks,  or  thereafter,  holder*  of  dass  O  stock 
shall  have  the  right  to  convert  their  stock  into 
class  B  stock  as  above  provided;  Provided,  how- 
ever, the  corporation  consent*  thereto,  the  power 
being  reserved  to  the  corporation  either  to  re- 
deem and  retire  class  O  stock  when  it  reaches 
par  value,  or  convert  the  same  into  class  B 
stock.  Mot  over  one  million  dollars  of  class  C 
stock  shall  be  issued  and  outstanding  at  any 
time.* 

"Extract  from  by-laws,  section  10:  'Funds 
of  the  corporatitm  shall  be  loaned  to  ita  stock' 
holdeta  or  to  other  pereons  or  eorporaticnis. 
Any  person  desiring  a  loan  fxom  the  cnnpany 
shall  furnish  such  security  as  may  be  deemed 
by  tbe  board  of  directors  or  finance  committee 
safe  and  sufficient  for  the  protection  of  the 
money  loaned.  Such  security  shall  conust  in 
part  of  class  G  stock  of  the  company,  unless 
the  board  of  directors  or  finance  committee  de- 
termine otherwise,  one  share  for  every  $00:00 
or  fractional  part  thereof  borrowed.  Bald  das* 
O  stodE,  when  requlrad,  shall  be  by  audi  bor- 
rowers hypotheeatM  with  tba  oompaay  aa  ad- 
ditional collateral  security  for  tiie  loan.  Loan* 
shall  be  mads  upon  the  consent  of  the  board 
of  directors  or  the  finance  committee  for  a 
term  of  fifty-two  weeks,  and  a  premium  or  in- 
terest diarge  of  8  per  cent,  per  annum,  or  other 
rate  per  cent,  aa  determined  by  the  board  of 
director*,  not  to  exceed,  however,  8  per  cenL, 
shall  be  deducted  fnun  the  amount  of  the  loan 
when  made.  The  board  of  directors  may,  how 
ever,  make  loana  tut  a  limger  period  or  ahorter 
period,  should  tkt^  deem  it  adviaaUe.  Inter- 
est charged  shall  be  deducted  from  the  amount 
<d  the  loan  when  made,  at  the  rate  of  8  per 
cent,  per  annum  for  the  time  the  loan  Is  made, 
or  audi  other  rate  less  than  8  par  cent  as 
agreed  by  the  board  of  directors  or  the  finance 
committee.  At  the  maturity  of  the  Loan  the 
borrower  may  discharge  the  same  either  in 
cash  or  by  the  surroider  of  his  daas  O  stodc 
pledged  aa  eeeority  therefiw:  Provided  an  doea 
and  fines  have  been  paid  thereon  to  tbe  end  of 
such  maturity;  and  provided,  further,  that  if 
the  borrower  wishes  to  avail  himself  of  the 
privilege  of  surrendering  his  dass  O  stock  In 
discharge  of  the  loan,  he  must  indicate  his  wish 
by  communication  in  writing  filed  with  the 
cashier  of  the  corporation  two  weeks  before  the 
maturity  6f  the  loan,  and  not  later.' 

"Extract  txtm  by-laws,  section  11:  'Should 
any  borrower  on  dass  O  stock  fail  to  pay  his 
required  weeUy  dues,  or  payments,  a  fine  of 
five  cents  on  each  share  ot  stodc  shall  be 
charged  for  Bach  failure  each  week  he  is  in  de- 
fault. The  amount  of  fine  so  assessed  shall  be 
deducted  from  the  amount  standing  to  the  cred- 
it of  such  member  on  bis  stock,  or  from  Ids 
subsequent  payments,  unle*8  otherwise  col- 
lected.'" 

Weltner  &  Cheatham,  of  Atlanta,  tor  plain* 
tut  In  orror. 
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M.  Henbog  and  D.  K.  JiAnston,  both  oC 
Attanta,  Cor  defaadant  In  error. 

BECK,  P.  J.  [1]  1.  Section  2878  of  tbe 
GlvU  Code  of  1010  reads  as  follows: 

"All  buUding  and  loan  asaodatloni^  anil  other 
like  8880ciatioDE  dcins  bnsuieBB  in  this  atate,  are 
authorized  to  lend  money  to  persons  not  mem- 
ber* thereof  nor  ahareholders  therein,  at  eight 
per  cent,  or  leee,  and  to  a^egate  the  principal 
and  interest  at  the  date  of  the  loan  for  the 
entire  period  of  the  loan,  and  to  divide  the  sum 
of  the  principal  and  the  interest  for  the  entire 
period  of  the  loan  into  monthly  or  other  install- 
ments, and  to  take  securi^  by  mortage  with 
waiver  ot  ezonption,  or  title,  or  bot^  upon 
and  to  real  estate  situated  In  the  coontar  in  whldi 
said  building  and  loan  association  may  be  lo- 
cated." 

If  we  were  called  upon,  in  answer  to  the 
question  propounded  tbe  Ooort  of  Apiieala, 
to  decide  wbetber  or  not  Atlanta  Loan  &  Sar- 
ing  Company  was,  under  the  provision  of  sec- 
tion 2878  as  it  stands  in  the  Code  of  1910,  a 
•nmildlng  and  loon  association'*  or  "a  like 
assodatton,"  we  shonld  reply  that  under  tbe 
dedalons  in  the  cases  of  Oook  t.  Bauitable  B. 
&  U  Ass^  IM  Ga.  814,  80  8.  B.  911,  and  Uo- 
Zntosfa  T.  ThomasTllle  Beal  Estate,  et&,  Co., 
138  Oa.  128,  74  S.  E.  1068,  Ann.  Cas.  1014G, 
ISOe,  it  Is  not  a  building  and  loan  associa- 
tion or  a  like  asBodatlon.  In  tbe  Ooak  Case 
it  was  held: 

"A  building  and  loan  association,  as  such 
organfsatlrais  nsually  exist  to-day,  is  a  private 
corporation  designed  for  the  purpose  of  accuni' 
ulating  into  its  tmsnry,  by  means  of  grsd- 
ual  payment  by  its  members  of  their  stoek  sob- 
seriptions  in  periodical  Installments,  a  fond  to 
be  invested  from  time  to  time  in  advances  made 
to  such  shareholders  on  their  stock  as  may  ap- 
ply for  this  privilege  oa  approved  security,  the 
borrowing  members  paying  interest  and  a  premi- 
um for  tibis  preference  in  securing  an  advance- 
ment over  other  members,  and  continuing  to  pay 
the  regular  installments  on  th«Lr  stodt  in  addi- 
tion, all  of  which  funds,  together  with  payments 
made  hf  the  nonborrowing  members,  induding 
fines,  forfeitures,  and  other  like  revennes,  go 
into  the  common  fund  until  It,  vrith  the  profits 
thercMi,  aggrwtes  the  (ace  value  of  all  the 
shares  in  the  association,  the  legal  effect  of 
which  is  to  extinguish  the  liability  incurred  for 
the  loans  and  advancements,  and  to  distribute 
to  each  nonborrowing  member  tiie  par  valve  of 
his  stock." 

In  tbe  Mcintosh  Case  it  was  held : 

"In  order  for  an  incorporated  company  to 
come  within  the  dassification  of  like  character 
to  a  building  and  loan  association,  so  that  it 
may  conduct  business  on  the  plan  of  a  build- 
ing and  loan  association  and  escape  the  penalty 
of  taking  an  excess  of  l^al  interest,  ite  charter 
must  indicate  that  ite  method  ot  business  with 
rdation  to  mutual  participation  in  proflto  and 
losses  *  •  *  made  by  it  has  some  distinctlTe 
feature  of  the  plan  of  a  bnllding  and  lean  a^ 
sedation.** 


And  In  the  course  of  Qm  <9iolQD  deUnced 
In  that  case  it  was  said: 

"It  is  tiie  mutual  partietpation  In  i^uAts  ani 
losses  by  borrowers  snd  nwiborwwsis  wUA  fs 
the  basic  principle  on  wUdt  contracts  betweea 
this  class  of  asBodationB  and  (to  memben  have 

been  saved  from  the  consequences  attached  to 
other  usurious  loans.  Rooney  v.  Soutben 
Building  &  Loan  AssodatioD,  119  Oa.  941,  47 
S.  m.  345.  The  original  conception  of  building 
and  loan  assodatious  confined  the  loans  to  its 
members,  but  In  the  course  oi  evolution  soch  s^ 
sodatiou*  have  been  allowed  to  make  loans  to 
nonmembers.  At  the  same  time,  however,  tiia 
departure  from  the  original  scheme  of  a  com- 
munity of  Interest  among  its  members  has  never 
heen  so  radical  that  a  corporation  which  gathers 
its  capital  from  its  members  by  installment 
payments  on  stock  subscriptions  of  fixed 
amounts  may  loan  the  money  accumulated  in 
its  treasury  indiscriminately  to  any  person  at 
greater  than  the  maximum  legal  rate  of  interest 
and  escape  the  consequences  of  usury.  The 
.  sdicme  of  a  true  building  and  loan  aasodatifm 
holds  fast  to  the  basic  plan  tiiat  members  are 
to  be  given  a  preference  in  obtaining  loans,  and 
that  the  excess  of  interest  is  to  be  adjusted 
to  the  stock  in  the  way  of  premiums  and  fines, 
and  not  to  the  loan,  and  taere  must  be  some 
nexus  between  at  least  S(»ne  of  the  loans  and 
the  stockholder's  interest  in  the  aesociatkm." 

We  do  not  find  in  the  excerpts  quoted  in 
the  qu^tiona  propounded  by  the  Court  of 
Appeals  the  essential  f  eatores,  as  pointed  out 
in  the  two  decisions  from  which  the  above 
quotatlooa  ane  taken,  of  a  building  and  loan 
association  or  a  tike  association ;  but  that 
feature  of  a  building  and  loan  association, 
called  by  the  writer  of  the  opinion  in  the  Mc- 
intosh Case  the  "basic  prindple"  of  such  an 
associatlMi,  la  wanting  from  the  charter  and 
by-laws  of  tbe  Atlanta  Loan  &  Saving  Com- 
pany, unless  It  appears  in  other  portions  of 
the  charter  and  by-laws  not  quoted  in  connec- 
tion with  tbe  questions  propounded.  For  wo 
find  nothing  in  the  charter  and  by-lawa,  as 
exhibited  here,  making  provision  for  tbe  mu- 
tual participation  in  profits  and  losses  by 
borrowers  and  nonborrowers,  which  eonsti- 
tutee  the  basic  prindple  on  which  contracts 
between  this  class  of  assodatlons  and  Its 
members  have  been  saved  from  the  conse- 
quences attached  to  other  usurious  loans. 
After  these  decisions  were  rendered,  the  Leg- 
islature passed  an  act  approved  August  1^ 
1913  (Acts  1913,  p.  54),  entitled  "An  act  to 
amend  section  2878  of  the  Code  of  1910,  to 
define  tbe  term  'other  like  assoclatlcms'  there- 
in refwred  to,"  etc.  It  had  previously  passed 
the  amending  act  of  1910,  relating  to  tbe  loca- 
tion of  such  associations.  See  Acta  1910,  p. 
55.  As  thus  amended,  section  2878  reads  as 
follows: 

"All  bnllding  and  loan  usodations,  and  other 
like  aasodatlons  doing  business  in  this  sta^ 
[snd  the  term  other  like  assodatlons  shall  In- 
dnde  a  corporatl<m  organised  to  do  a  genera] 
savings  and  loan  business,  and  among  other 
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tblngs  lending  Its  fnadi  to  members  of  the  In- 
dnstrisl  and  wozUng  dasses,  or  oUiers,  and 
secured  in  whole  or  In  part  bjr  iMTsonal  Indorse* 
ments  and  its  own  folly  paid  or  Installmeat 
stock,  or  ita  own  (nlly  iwld  or  inetallment  cer- 
tificatea  of  indebtedness,  or  other  personal  prop- 
erty,] are  authorized  to  lend  money  to  persona 
not  members  thereof,  nor  Bbareholders  tberGin, 
at  eight  per  cent,  or  leas,  and  to  aggregate  the 
ptindpal  and  interest  at  the  date  at  the  loan 
for  the  entire  period  of  the  loan,  and  to  ^vide 
the  sum  of  the  principal  and  the  interest  for 
the  entire  period  of  the  loan  Into  monthly  or 
other  installments,  snd  to  take  security  by  mort- 
gage with  waiver  of  exemption,  or  title,  or  both, 
upon  and  to  real  estate  situated  in  the  county 
in  which  said  building  and  loan  association  may 
be  located ;  [and  such  building  and  loan  associ- 
ation shall  be  construed  to  be  located  in  any 
coonty  wherein  it  has  an  office,  agent  or  resi- 
dent correi^ndent:]   [Prorided,  howerer,  and 
neverthdess,  the  assodatiMis  referred  to  and 
as  defined  herein  shall  not  be  compelled  to  lend 
their  funds  exduaiTely  in  the  manner  herein- 
before specified,  but  in  addition  thereto  also 
have  authority  to  make  loans  to  members  of  the 
industrial  and  working  classes  and  to  all  other 
persons,  due  at  fixed  intervals  not  exceeding 
twelve  months,  and  secured  in  whole  or  in  part 
by  peiaonal  indorsements  and  by  it^  own  fully 
paid  Btodt,  at  stock  payable  on  the  installment 
plan,  certificates  of  indebtedness,  fully  paid  or 
payable  on  the  installment  plan,  or  both  in- 
dorsements and  such  securities,  or  other  per- 
sonal security  and  choaes  in  action,  and  on  such 
loans  so  made  and  secured  as  aforesaid  it  shall 
be  lawfnl  to  deduct  Interest  in  advance,  bnt  not 
to  exceed  eight  per  cent,  discount,  and  the  in- 
stallment paymoita,  U  any,  made  <m  sudi  hy- 
potbeeated  stock  or  certifiicatea  of  indebtedness 
doling  the  time  Uie  loan  is  of  force  may  or 
may  not  bear  interest,  at  the  option  of  the  as- 
sociation, snd  the  taking  of  said  installment 
payments  on  said  hypothecated  stock,  certifi- 
cates of  indebtedness,  choaes  in  action,  or  other 
evidences  of  Indebtedness  shall  not.be  deemed 
usurious].** 

The  porta  In  brackets  are  the  additions  and 
interpolations  made  by  the  acta  of  I&IO  and 
1913. 

The  plain  language  of  the  amendment  of 
1013  makes  a  radical  departure  froin  what 
was  form^ly  an  essential  feature  of  a  buUd- 
ing  and  loan  association  and  from  what  has 
been  termed  the  "basic  principle"  of  such  an 
association.  I^at  la  apparent  without  discus- 
sion and  without  an  analytical  construction 
of  tbe  language  employed  in  the  act  of  1913. 
Wor  under  the  plain,  nnamUguons  declara- 
tion of  this  amending  atatnte,  a  corporation 
organised  tor  the  parpoees  set  fortli  In  the 
clkarter  and  ocmatltDtion  of  the  Atlanta  Loan 
&  Saving  Company  foils  wiOiin  the  terms 
diere  used  to  define  a  Uke  asBodatl<ni. 
Wliether  this  departure  from  the  underlying 
prlncdples  of  building  and  loan  aaBodatlons 
by  vHildbi  oompaniea  may  charge  a  rate  of  In- 
terest which  was  formerly  usnrlons,  and 
wblch  would  have  been  nsorlooa  until  the 
amendmoot  contained  in  the  act  of  1018  was 


made,  was  a  wise  departure.  Is  a  l^lsIatlTa 
question;  and  we  are  not  called  upon  to  dis- 
cuss the  wisdom  of  such  legislation.  But 
we  may  point  out  the  fact  that  it  will  enable 
many  corporations  to  diarge  usurious  rates  of 
Interest  which  could  not  have  charged  it 
under  the  law  defining  building  and  loan 
associations  and  prescribing  and  limiting 
their  powns,  as  it  existed  before  tlie  act  of 
1913. 

[2]  2.  This  Is  a  general  law  to  the  advan- 
tage of  and  ccmferring  additional  privileges 
and  rights  upon  corporations  like  the  plain- 
tiff in  error,  and,  moreover,  makes  provision 
for  doing  business  as  the  Atlanta  Loan  & 
Saving  Company  prayed  It  might  be  permit- 
ted to  do.  And  we  are  of  the  opinion  that 
this  amendment  became  a  part  of  the  charter, 
in  view  of  these  facta,  without  formal  ado[^ 
tlon,  and  we  dean  it  unnecessary  to  enter 
upon  an  extended  discussion  as  to  when 
amendments  become  a  part  of  the  charters  of 
existing  corporations  without  formal  adoiK- 
tlon.  See  2  Fletcher's  Qydtqiedla  of  Corpwa- 
tions,  I  784,  aod  cases  there  cited. 

All  the  Justices  omcnr. 


(14  Ga.  Aw.  771) 
ATLANTA  LOAN  ft  SAVINO  00. 
NORTON.   (Na  10206.) 

(Court  of  Axfpeala  of  Georgia,  Divialon  No.  1. 
Feb.  2i.  1820.) 

(SyUdbtu  &y  the  Oovrt.) 
1.  Pbovisions  or  statutb;  bxsponbb  or  Su-, 

FBEMK  GOVBT  TO  CERTirZED  QUZSTIONS. 

"AU  building  and  loan  associations,  and  oth- 
er Uke  associations  doing  business  in  this  state, 
and  the  term  other  like  associattoBB  shaU  in- 

dude  a  corporation  organised  to  do  a  general 
savings  and  loan  business,  and  among  other 
things  lending  its  funds  to  members  of  the  In- 
duB^ial-and  working  classes,  or  others,  and  se- 
cured in  whole  or  in  part  by  personal  Indorse- 
ments and  its  own  fully  paid  or  installment 
stock,  or  its  own  fully  paid  or  inetallment  cer- 
tificates of  ind^tednesi^  or  other  personal  prop- 
erty, are  authorised  to  lend  money  to  perscms 
not  members  thneof,  nor  shareholders  therein, 
at  eight  per  cent  or  less,  and  to  aggr^ate  the 
principal  and  interest  at  the  date  of  the  loan 
for  the  entire  period  of  the  loan,  and  to  divide 
the  sum  of  the  principal  and  the  interest  f6r 
the  entire  period  of  the  loan  into  monthly  or 
other  Instaliments,  and  to  take  security  by 
mortgage  with  waiver  of  exonptltm,  or  title,  or 
botii,  upon  and  to  real  estate  situated  in  the 
county  in  which  said  building  and  loan  associa- 
tion may  be  located;  and  such  ballding  and 
loan  association  shall  be  construed  to  be  locat- 
ed in  any  county  wherein  it  has  an  office,  agent 
or  resident  correapondeut:  Provided,  however, 
and  nevertheless,  the  associations  referred  to 
and  as  defined  herein  shall  not  be  compelled  to 
lend  their  funds  exelnsiTely  In  tbe  manner  here- 
inbeforo  ^edfled,  but  In  addition  thmto  also 
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have  authority  to  make  loans  to  members  of  the 
industrial  and  working  classes  and  to  a31  other 
persons,  due  at  fixed  intervals  not  exceeding 
twelve  months,  and  secured  In  whole  or  fn 
part  by  personal  indorsements  and  hj  Its  own 
fully  paid  stock,  or  sto^  payable  on  the  in- 
staUment  plan,  certificates  of  indebtedness,  fully 
p«id  or  payable  on  the  installment  plan,  or  both 
Indoisements  and  such  securitieB,  or  other  per* 
•onal  security  and  choses  in  action,  and  on 
such  loans  so  made  and  secured  as  aforesaid, 
it  shall  be  lawful  to  deduct  interest  in  advance, 
but  not  to  exceed  eight  per  cent,  discount,  and 
the  installment  payments,  if  any,  made  on  such 
hypothecated  stock  or  certificates  of  indebted- 
ness during  the  time  the  loan  is  of  force  may 
or  may  not  bear  Interest,  at  the  option  of  the 
asaodation  and  the  taking  of  said  installment 
payments  on  said  hypothecated  stock,  certlfl- 
catea  of  indebtedness,  choses  in  action,  or  other 
evidences  of  indebtedness  shall  not  be  deemed 
usurious."  Civ.  Code  1910,  S  2873,  as  amend- 
ed by  the  act  of  1910  (Acts  1010,  p.  S6)  and 
the  act  of  191S  (Acts  1913,  p.  M).  Sea  Park's 
Ann.  Code,  {  23T& 

"Under  the  proridons  of  tlw  diarter,  con- 
atltation,  and  by-lam  of  the  Atlanta  Loan  ft 
Saving  Company,  set  forth  in  connection  with 
the  Questions  propounded  by  the  Court  of  Ap- 
peals, that  company  is  'a  like  association*  with- 
in the  meaning  of  the  act  of  1913,  which  was 
an  act  to  amend  section  2878  of  the  Code  <A 

ma* 

2.  RSSPOITBB  OF  SUPBEUE  COCBT  TO  CB&TUTBD 
QDKffllOHBL 

"The  act  of  1&13  referred  to  above  Is  a 
general  law,  and  does  not  fail  of  effect  because 
ne  comptm^'s  charter  antedated  it  and  waa  nev- 
er amended  for  the  purpose  adopting  the 
privileges  it  offers." 

8.  Finsino  fob  PLAiimFr  against  loan  and 

8AVINOB  COMPANY  FOB  AKOUNT  PAID  TI  ON 
GBOUND  OF  UBUBT  HELD  EBBONEOUS. 
Under  the  foregoing  rulings  and  the  facts 
of  the  instant  case,  the  trial  judge  erred  in 
finding  for  the  plaintiff  in.  his  suit  to  recover 
fi^om  the  defendant  company  an  amount  paid 
by  him  to  it  and  alleged  to  be  a  usurious  inter- 
est charge,  and  the  Judge  of  the  aaperior  eonrt 
erred  in  overruling  the  certiorari 

Vtrror  from  Superior  Court,  Fultoo  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  W.  L.  Norton  against  the  Atlanta 
Loan  &  Saving  Company.  Judgment  for 
plaintiff,  certiorari  overruled,  and  defendant 
brings  error,  and  the  Court  of  Appeals  certi- 
fied guestloua.  Reversed,  in  conformity  to 
answers  of  Supreme  Court  (102  S.  E.  636). 

PhiUp  Weltner,  of  AUanta,  for  plaintiff  in 
error. 

M.  Herzberg,  of  Atlanta,  for  defendant  in 
errco'. 

LUKE,  J.  This  was  a  anlt  by  W.  L.  Nor- 
ton against  the  Atlanta  Loan  &  Saving  Com- 
pany for  an  "amount  due  overpayment  on 
money  borrowed,"  and  waa  aubmltted  io  and 
tried  b^Srae  «  Judge  at  the  municipal  oonrt 


of  Atlanta  upon  an  agreed  statem^  of  facta, 
which  were,  briefiy,  as  fbllows: 

That  ahortly  prior  to  November  IT,  1916, 
the  plaintiff  made  a  written  application  to 
the  defendant  company  tor  a  loan  of  ^00^ 
for  a  term  of  62  i^eka,  and  on  December 
14,  1916,  obtained  the  loon  from  the  defotdant 
company,  giving  to  It  hla  personal  note  ftor 
$100,  with  two  Indorsera^  and  tor  additional 
security  two  ffiO  sham  of  the  class  C  (In- 
stallment} stock  li^  that  company,  lids 
stock  bad  been  issued  to  the  jila^tttf,  as  a 
part  of  Oie  loan  transactltm,  sbrndtaneonsly 
with  tiie  approval  of  his  am>llcatlon  for  tbe 
loan.  .  Under  tiie  terms  of  the  Imd  agree* 
ment,  as  evidenced  by  the  note,  tlie  atodt 
certificate,  and  the  constitution  and  by-laws 
of  the  defendant  ctunpany,  dils  stock  was  to 
be  paid  for  in  60  weekly  payments  ot  |2 
each  ($1  per  week  on  each  share)  payable 
promptly  on  Monday  of  eadi  aucceselTe 
week ;  one  of  the  prorlslona  of  ttie  agreemrait 
being  that — 

"In  the  event  the  weekly  installments  dne 
on  the  shares  represented  by  this  certificate 
are  not  paid  promptly  on  each  Monday  a  fine 
of  five  eenta  for  each  share  shall  be  charged 
for  each  week  said  payments  are  in  default.** 

The  defendant  company,  when  making  tbe 
loan,  deducted  the  Interest  of  8  per  cent.  i» 
advance,  and  paid  to  the  plaintiff  the  sum  of 
$02  net   Simultaneously  with  the  execntitHi 
of  the  plalntUTs  note  for  the  money  borrow- 
ed and  the  Issuance  to  him  of  the  certificate 
for  two  shares  of  stock  In  the  loan  company, 
he  assigned  and  transferred  to  the  defend- 
ant company  that  stock  certificate.  The 
plaintiff  thereafter  on  a  number  of  occasions 
failed  to  meet  his  weekly  payments  when 
due,  and  when  these  were  later  paid  he  was 
penalized  to  the  extent  of  $5.20.   On  Novem- 
ber 26,  1917,  $96  had  been  paid  in  Install- 
menta  on  the  sto(&  In  guesticm;  the  fines 
at  that  time  aggregating  $5.20.  On  December 
14,  1017,  or  52  weeks  after  the  date  of  tbe 
note,  the  obligation  fell  due.   On  January  3. 
1918,  the  finance  committee  of  the  defendant 
company,  charged  off  a  small  fine  (40  centa) 
from  the  $86  credited  to  the  plaintiff  on  hla 
stock  certificate  (because  of  his  failure  to 
meet  tbe  installments  due  on  November  19 
and  26,  1917),  and,  under  the  terms  of  tbe 
loan  agre^ent,  retired  the  two  shares  of 
stock  at  $95.50  net,  leaving  a  balance  due 
thereon  of  $4-40,  which  waa  paid  by  the 
plaintiff  on  January  3,  1918,  and  upon  re- 
ceipt of  that  amount  the  plalntiffa  note  was 
surrendered  to  him. 

From  this  It  will  be  seen  that  for  a  loan 
of  $100  (from  which  8  per  cent  interest  was 
deducted  In  advance)  the  plalntiif  repaid  In 
Installments  weekly,  in  52  weeks,  the  ama  of 
$105.20;  tbat  $5.20  of  this  sum  r^x^soited 
legitimate  fines  for  failorea  to  pay  the  Ixk- 
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BtaUments  when  doe  as  agreed;  and  the  only 
qnesUoQ  remoiDlng  was  whether  the  ret^ 
tlon  In  adrance  bj  the  loan  company  of  8 
per  coit  Interest  on  the  loan  and  the  re- 
payment In  weekly  InstaUmmts  of  Uie  prln- 
dpal  snm  c(nurtitnted  the  collection  of  usur- 
ious interest  as  oontended  by  the  plaintiff. 
TTpoa  this  question  the  trial  eonrt  foond 
for  the  plaintUC,  and  the  Judge  <tf  the  ■upe* 
rlor  court,  In  oTerruUiv  the  certiorari,  con- 
curred In  that  judgment 

In  reqKmse  to  colAln  questions  propound- 
ed by  this  comt  the  Su]^reme  Oourt  held  sob- 
fltantially  as  set  fortti  In  the  first  and  second 
headnotes  heret<^  and  farther  ruled  that— 

"A  corporation  orgaidsed  for  the  purpose  set 
forth  In  the  diartor  and  coiutltiitioii  of  the  At- 
lanta Loan  ft  Saving  Company  falls  within  the 
terms  there  need  [Civil  Code.  |  2878,  is  amend- 
ed by  the  aet  of  lsnS\  to  define  a  like  asMcia- 
tlon." 

It  may  be  said.  In  this  connection,  that 
the  case  of  Mcintosh  t.  ThomasTille  Real 
Bstate  ft  Imp.  Oo^  138  Ga.  128,  74  S.  B.  1088, 
Ann.  Cas.  1914C,  1302,  cited  and  reUed  on  by 
tbe  defendant  In  error,  was  decided  before 
the  passage  of  the  act  of  1S13  (T^aws  Ga. 
1913,  p.  61)  amending  section  2878  of  the 
CItU  Code,  and  that  the  doctrine  of  that 
case  (the  second  division  thereof)  and  of  the 
anth(»ltle8  ther^  cited,  has  been  modified 
by  the  legisIatlTe  definition  of  the  term  "a 
like  association.'*  For  an  elaboration  of  this 
decision,  see  the  full  o{dnloa  of  the  Snpreme 
CoTirt  in  this  case,  rendered  FArnaiy  18. 
1920  a02  S.  B.  SSdt. 

Judgment  reversed. 

BROTUBS,  a  and  BLOODWOBTH,  J., 
concur. 


(SB  0&.  JiVP.  91) 

JONES  et  sL  T.  nmSTON.  <No.  11063.) 

(Court  9i  Appeals  of  Georgia,  IMvIdm  Na  2. 
March  IS,  1920.) 

(BvUahu$  ly  the  Court.) 
1.  KtruHQS  OH  Knnss  appui* 

When  thii  case  was  last  before  the  Coart  of 
Appeals  it  was  held:  "Where  facts  are  charged 
to  be  within  tbe  knowledge  of  a  party,  or  ^ere 
from  all  the  drcnnutancea  such  knowledge  is 
necessarily  prcsnmed.  and  he  fails  to  answer 
altogether,  vt  makes  an  evasive  answer,  the 
charge  is  to  be  taken  as  tme.  OlvU  Code  (1910) 
{  C637.  (2)  The  ■urety  on  a  bond  given  by  a 
defendant  in  an  action  of  trover  for  the  evm- 
tual  condemnation  money  ,  is  bound  by  the  judg- 
ment against  the  defendant,  and  cannot,  after 
Jodyment,  raise  any  question  whifdi  coold  ha?e 
been  raised  by  the  principal  before  Jndgment. 
Waldrop  v.  Wolfl,  114  Oa.  «10,  40  S.  B.  830 : 
Jackson  v.  Gnilmartin,  01  Ga.  644;  Thomas  v. 
Price,  88  Ga.  6S3.  20  S.  B.  11;  Holmes  v.  Lang- 
cton,  UO  Ga.  801,  36  S.  B.  251;  Uogan  v. 
Soott,  140  Ga.  126,  90  S.  a.  868.*  Johnston  v. 
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Sheppard,  22  Ga.  Appu  207*  SQ  a  X.  74& 
(3)  'An  oral  motim  to  strike  a  plea  san  be 

made  at  any  time  before  the  verdict,  If  the  mo^ 
tioD  is  in  the  nature  of  a  general  demurrer. 
Kelly  V.  Strouse,  116  Ga.  872,  43  S.  a  280; 
Cooney  v.  Sweat,  138  Oa.  511.  66  S.  B.  S5T,  25 
I*  B.  A.  (N.  S.)  76.'  Blount  v.  Badford.  10 
Ga.  App.  96(2),  84  S.  B.  601i  OlvU  Code  (UIO) 
I  5629.  (4)  Applymg  the  principles  stated 
above,  the  court  did  not  err  in  sustaining  the 
oral  motion  to  strike  tbe  plea  as  amended.  (6) 
When  this  case  was  first  before  this  court  (22 
Ga.  App.  410,  90  S.  B.  1003),  it  was  held: 
'Where  personal  property  is  recovered  In  a  bail 
trover  action,  and  no  alternative  Judgment  is 
rmdered,  snd  thereafter  the  defendant  sues  out 
a  writ  of  certiorari,  giving  the  usual  condemna- 
tion boud,  and  at  the  hearing  the  certiorari  Is 
dismissed  for  want  of  legal  notice,  and  judg- 
ment is  rendered  against  the  plaintilf  and  his 
snrety  on  the  certiorari  bond  for  the  cost  of 
the  proceeding  only,  snit  on  that  bond  may 
thereafter  be  instituted  against  the  principal 
and  his  snrety  for  the  valne  of  the  pn^wrty  re- 
covered in  the  original  trover  action,  to  be  as- 
certained by  proof,  where  the  property  itself 
oannot  be  found  to  answer  the  jndgment  there- 
for, or  has  been  destroyed  or  has  ceased  to 
exisL  See,  in  this  connection.  Civil  Code  (191^ 
S  6206.'  This  ruling  is  therefore  the  law  of  the 
case,  and  in  a  suit  on  the  certiorari  bond,  the 
property  itself  not  having  been  produced  to  an- 
swer tbe  judgment,  it  was  a  condition  precedoit 
to  a  recovery  that  the  value  ot  the  property  re- 
covered in  the  original  suit  be  ascertained  by 
proof.  This  is  true,  even  though  the  pleas  were 
stricken.  See  Civil  Code  (1910)  {  5657;  Palmer 
V.  Ingram.  2  Ga.  App.  200(2),  68  S.  B.  862; 
Lamb  V.  McElwaney,  143  Ga.  490(S),  86  S.  B. 
705,  and  cases  cited.  No  proof  of  the  value  of 
the  property  having  been  submitted,  the  judg- 
ment must  be  reversed.'*  Jonrs  v.  Funaton,  2B 
Ga.  App.  706,  99  8.  IB.  287  (1-^.  E\>r  a  fnO 
statement  of  the  facts  In  this  cas^  see  the 
statement  of  facts  there  made. 

2.  BgFLETiK  «C3>133— In  AffaoK  m  bond 
AifKNDMaar  to  show  act  of  God  pskvuvt- 

INO  DCUVBBT  OF  PBOPBBTT  BECOVKBKD  WAS 
PBOPSBLT  BEJECTBD. 

Under  tbe  foregoing  rulings  the  only  ques- 
tion left  for  determination  on  the  new  trial  was 
tbe  value  of  tbe  cow,  the  property  recovered  in 
the  trover,  suit,  and  the  court  did  not  err  (as 
contended  in  the  fourth  ground  of  the  motion 
for  a  new  trial)  in  rejecting  the  ammdmrnt  by 
which  it  was  attempted  to  set  up  the  defense 
that  the  cow'  "died  after  the  rendition  of  the 
judgment  in  the  trover  suit,  by  tbe  act  of  God, 
without  faiUt  on  tbe  part  of  the  defendants,  or 
either  of  them,  and  could  not  be  delivered  as 
directed  in  the  judgment  on  the  trover  suit** 

8.  Bbpuvzn  «ol84— In  suit  on  bail  iso- 

VZB  BOIfD,  CEBTIOBABI  BOHD  OONTAINUTG 
THB  SAMX  SDBBXr  WAS  AOUISSIBU. 

The  court  did  not  err  (as  contended  in  the 
fifth  ground  of  the  motion  for  a  new  trial)  in 
allowing  the  plaintiff  to  introduce  in  evidence 
the  certiorari  bond.  The  tact  that  the  same 
person  was  anrcty  on  the  bail  trover  bond  and 
idso  on  tbe  oerttorari  Ixmd  would  not  make  this 
evidence  Inadmissible,  and  the  defendants  oonld 
not  tske  advantage  of  the  fact  that  the  same 
person  was  surety  on  both  bonds. 


•eaVer  other  easea 
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4.  REPLEVIN  <©=?134— Tbial  <8=362(2)— Wit- 

NK6SES  •S=3268(13)— DBraKDANT'a  KEBUTTAL 
KTIDENCB  AS  TO  TALUB  OV  PBOPBBTT  ADMIS- 
STBLE;  FAILUBB  TO  HAKS  DKHAND  BUOBB 
SUIT  HOT  ADMISSIBLE. 

It  waa  error  for  the  court  to  exclude  the 
evidence  offered  by  the  defendants,  tending  to 
teb'ut  the  evidence  of  the  plaintiC  as  to  the 
valne  of  the  cow.  The  defendants  had  the  right 
to  crosB-examlne  witnesses  for  the  plaintiff,  and 
also  to  introduce  evidence  as  to  the  value  of 
the  property.  Pittman  v,  Colbert,  120  Ga.  341, 
47  S.  &.  948  (1),  and  cases  there  dted.  The 
court  did  not,  however,  err  in  excluding  the 
evidence  offered  by  the  defendants  tending  to 
show  that  no  demand  had  been  made  for  the  cow 
prior  to  the  bringing  of  this  suit. 

fi.  Appeal  and  kbbob  «=>84S(3)— Dehial  or 

RONSUIT  NOT  CH>NBIDBBED  AFTBB  TBBDIOT 
AND  DEFKNOANTS'  EXCEPTION  TO  DENIAI.  OT 
NEW  TBIAL  ON  ORNBBAL  GBOUNDB. 

An  assignment  of  error  on  the  overrnling  of 
a  motion  for  a  nonsuit  will  not  be  considered, 
if  the  case  proceeds  to  vodlet,  and  If  tlie  de- 
fmdant  excepts  to  the  overroling  of  a  motUHi 
for  a  new  tiisl,  based  apon  the  general  groonds. 

&  Tbxal  4=>25(8)— Defendant  not  entitlbd 

TO  OPBH  and  OLOBE  IN  AB8EN0K  OF  PLEA. 

The  court  did  not  err  in  denying  to  deffend* 
ants'  counsel  the  tight  to  open  and  condade  the 
argument  before  the  jury,  as  there  was  no  plea 
in  tiie  ffa<w,  and  under  the  law  the  defendants 
had  no  tight  to  open  and  «mdude  the  argnnuBt. 

Brror  from  City  Oouit  ot  HlnesrUle;  W. 
C.  Hodges,  Judge. 

Action  by  Florence  Funston  against  Hanry 
J<mea  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed. 

N.  J.  Norman,  of  ^vannab,  tor  plalntUEs  In 
error. 

Ben  A.  Way  and  S.  B.  Brewton,  both  of 
Hlnesrllle,  for  defendant  in  error. 

SMITH,  J.   Judgment  reversed. 

JENKINS,  P.  J.t  c<mcnr8. 
STEPHENS,  J.,  concurs  spedally. 

STEPHENS,  J.  (concurring  specially).  I 
concur  In  all  except  the  coqcIus1<his  reached 
in  paragraph  3.  I  concur  In  the  ruling  there 
announced  In  so  far  as  It  holds  that  the 
certiorari  bond  was  pr<^rly  admitted  In 
evidence.  The  suit  being  based  upon  this 
bond,  the  btxid  vbb  necessarily  relevant  to 
the  issue  and  was  properly  admitted  In  evi- 
dence. I  am  not  prepared  to  hold  that  the 
certiorari  bond  is  a  binding  obl^ation  upon 
the  surety  therein  Irrespecttve  of  the  fact 
that  the  surety  had  already  entered  into  the 
same  obligation  in  another  bond  given  In  an- 
other branch  of  the  same  case.  Besides,  I 
do  not  think  it  necessary  to  decide  this  ques- 
tion In  passing  upon  tlie  6tb  ground  of  0ie 
amended  motion  for  a  new  trial. 


(25  Oft.  App.  m 

ATLANTA  OOOA-^LA  BOTTUNG  OO.  v. 
DANNBMAN.   (No.  10720.) 

(Court  of  Appeals  of  Oeorgia,  INvislon  No.  2. 
Ifareh  11. 1920.) 

(ByiMmt  by  As  OohtU 
1.  Nbouobncb  «s>121C!)— DooVBnn  or  bes 

IPSA  LOQUZTUK  DBITNED. 

An  accident  may  arise  from  a  mere  casu- 
alty for  which  no  one  is  to  blame,  or  it  may 
be  brought  about  by  the  acto  or  coodact  of 
persons,  other  than  the  defendant,  charged  with 
the  duty  of  providing  or  maintaining  the  in- 
stnimratality  causing  the  injury,  or  it  may 
be  occasioned  by  reaaon  of  the  conduct  of  the 
plaintiff  himself,  or  by  the  ioint  action  of  the 
plaintiff  and  defendant.  Whenever  the  allega- 
tions of  the  petition,  or  the  facts  shown  In  sup- 
port thereof  are  snch  as  might  reasonably  sap- 
port  the  inference  that  the  accident  mi^t  have 
been  thus  occasioned,  no  presumption  can  arise 
that  the  accident  was  occasioned  by  negligence, 
or  by  the  particular  acts  or  omissions  chained 
against  the  defendant  Chenall  v.  Palmer  Brick 
Co.,  117  Ga.  106,  43  8.  R  443.  Bat  where  the 
event  is  nnosoal  and  extraordinary  in  Its  na- 
ture, and  there  is  nothing  to  indicate  an 
temal  cause,  but  the  peculiar  character  of  the 
accident  Is  snflkient  within  Itsdf  to  indicate 
that  It  must  have  been  brought  about  by  neg- 
ligence on  the  part  of  some  one,  and  where  the 
most  reasonable  and  probable  inference  which 
can  be  rationally  drawn  from  die  liappening  of 
such  an  event  is  that  it  would  not  and  conld 
□ot  have  taken  place,  had  not  the  person  charged 
with  furnishing  or  maintaining  the  insCnunen- 
tality  causing  the  accident  been  guilty  of  the 
particular  acts  or  omissions  set  forUi  by  the 
plaintiff  as  constituting  the  actual  cause,  then 
the  Jury  Is  autlKnised  to  apply  the  mle  of  evi- 
dence known  as  tiie  doctrine  of  res  ipsa  loquitur 
in  determining  whether  or  not  the  accident 
must  have  been  thus  occasioned  (Central  Rail- 
way Co.  V.  Blackman,  7  Ga.  App.  766,  68  S. 
E.  339[0]) ;  and  if  the  jury  shonld  decide  tliat 
It  bad  been  thus  brought  about,  and  should  far- 
ther determine  that  such  caussl  acto  or  mnis- 
slons  on  the  part  of  the  defendant  coostitnted 
negligence,  then  the  plaintiff  would  be  enti- 
tled to  recover  (Augusta  Railway  &  Electric 
Co.  v.  Weekly,  124  Oa.  384,  62  S.  B.  444(2p. 
The  c(mtention  of  plaintiff  in  error  in  this 
case  that  the  doctrine  of  res  ipsa  loquitur  can- 
not have  application,  unless,  in  the  opinion  of 
the  Jury,  the  drcnmstsnces  are  such  as  to  ex- 
clude every  other  reasonable  hypoUiesIs  as  to 
the  cause  of  the  accident  save  the  alleged  neg- 
ligence of  the  defendant,  is  met  under  the  fore- 
going rule.  Just  as  in  dvll  cases  Cacto  are 
proved  by  a  oiere  preponderance  ot  evidence 
so  in  the  appllcadon  of  this  doctrine,  if  lu  tiie 
opinion  of  the  jury  the  most  ressonable  and 
most  probable  inference  which  can  be  drawn 
from  tbt  nature  and  diaracter  of  such  an  ex- 
traordinary event  is  that  it  would  not  and  ooold 
not  have  happened,  had  not  the  defendant  been 
guilty  of  the  particular  conduct  charged,  then 
there  has  been  an  exdnsion  in  their  minds  <rf 
every  other  reaaonable  hypothesis,  not  by  evi- 
dence, but  by  virtue  of  the  peenUar  nature  and 
diaracter  of  the  event  speaking  for  itself. 
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2.  NsoueKrrox  «=»121(3)  —  Evidxrob  ab  to 

PiJtllOUXiAB  DEFECra  OB  OCOUBBIHCU. 

Where  an  action  is  brought  to  recover 
damafces  for  an  injury  rearolting  in  the  loss  of 
an  eye,  caused  by  the  explosion  of  a  bottle, 
the  contents  of  which  had  been  bottled  and  sold 
by  the  defendant  aa  a  harmless  bererase,  and 
where  it  is  alleged  and  ahown  that  the  bottle 
had  been  properly  bandied  In  the  nanal  and 
customary  way  after  It  left  the  defendant's 
hands,  and  that  it  was  not  sabjected  to  any 
uDuanal  atmospheric  condition,  the  jury  would 
be  authorized  to  apply  the  rule  of  evidence 
known  as  the  doctrhie  of  res  ipsa  loquitur  in 
establishing  the  allegations  of  negligence  charg- 
ed against  the  defendant  as  constituting  the 
eanse  of  the  acddeat,  to  the  effect  that  the 
bottle  was  too  higlily  and  dangerously  charged 
with  gas,  and  that  the  bottle  vsed  and  fur- 
nished by  the  driendant  was  of  Inferior  mate- 
rial, and  for  that  reason  unable  to  withstand 
the  pressnre  of  the  gas.  Payne  v.  Borne  Coca- 
Cola  Co.,  10  Ga.  App.  762,  78  B.  B.  1067; 
Commerce  Bottling  Co.  T.  Farabee,  17  Ga.  App. 
487,  87  8.  B.  720. 

8.  Nbquoencs  «=9l21(S)  —  Bvidbncb  hkld 

nor  TO  OTIBOOHE  PBKSniCFTIOn  ITHDEB  000- 
mux  OF  BB8  IPSA  lAQUITCm. 

Where  the  defendant  undertakes  to  exon- 
erate itself  from  the  hiame  which  the  jury  is 
thus  authorized  to  infer,  by  showing  to  their  sat- 
isfaction that  the  defendant  had  exercised  on 
its  part  all  the  diligence  which  the  law  re- 
quires of  it  (Pahner  Brick  Co.  t.  Ohenall,  119 
Ga.  837,  842.  47  S.  B.  829).  In  that  the  bot- 
tle bad  been  sUlIfnlly  and  properly  charged  in 
accordance  with  the  most  approved  and  scien- 
tific process,  and  that  the  bottle  fonddied  U 
the  plaintiff  did  not  disdose  any  Inherent  de- 
feet  or  weakness,  and  bad  been  purchased  as  a 
•oond  and  aoltaUe  article  from  a  reputable 
dealer,  but  where  the  evidence  of  the  de- 
fendant entirely  fails  to  tbos  account  for  the 
particular  bottle  causing  the  accident,  but,  on 
the  contrary,  it  appears  that  the  bottle  had  not 
been  thus  purchased  by  the  defendant  from  a 
reputable  dealer,  and  was  in  fact  a  refilled  bot- 
tie  originally  purchased  by  some  other  bottling 
dmcera  from  perscoHt  unknown  to  the  defend- 
ant then,  under  tlie  partieular  facta  as  thus 
diadoeed.  It  cannot  be  said  that  the  defense 
■on^t  to  be  interposed  has  been  estabHriied. 

4.  M^uoBncB  ^184(1)  —  FCAiimn-  itbbd 

■TOT  ULT  ON  EES  IPSX  LOQUnUB,  WHEBE 
THBBE  IB  DIBECT  PBOOE, 

Under  the  state  of  facts  testified  to,  the 
plaintiff  in  this  case  was  not  dependent  upon 
thff  application  of  the  doctrine  res  ipsa  loquitur 
in  order  to  estahHsh  his  case,  since  there  was 
direcit  proof  going  to  abow  tbo  defBCdve  char- 
acter fi  the  bottle. 

Ohabob  of  goubt. 
There  was  no  substantial  error  in  the 
charcce  of  the  court,  which  fairly  and  correctly 
submitted  the  issues  in  accwdance  with  the 
rules  of  law  above  indicated. 

E^TOr  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 


Action  by  Boi  Damittnan  aeafoat  the  At> 
lanta  Coca-Ocda  Bottling  Company.  Jnd^ 
ment  for  plaintiff,  and  d^»dant  brings  er- 
ror, AfBnned. 

Candler,  Thnnson  ft  HlnMbi  at  Atlanta* 
for  plaintiff  In  mar. 

Westmoreland,  Anderson  &  Smith  and 
Dorsey,  Sbelton  ft  Dorsey.  all  of  Atlanta, 
for  d^endant  In  em». 

JiONKiNS*  P.  J.  Judgment  afllnned. 

STEPHENS  and  SMITH,  JJ.,  ooocux; 


(25  Oa.  App.  47) 

QUINAN  T.  8TANDABD  FUEL  SUPPLZ  CO. 
(No.  li076O.) 

(OooTt  of  Appeals  of  Georgia,  Division  No.  & 
March  11,  1020) 

fBytlaUu  hg  the  Court.} 
L  Mastsb  jjtd  sbbvaut  «b3»316{U,  818(1, 2)— 
"Independent  cohtbaotob"  defined. 
Where  a  corporation  contracts  with  an  in- 
dividual  exercising  an  independent  employment, 
for  him  to  do  a  work  not  in  itself  unlawful  or 
attended  with  danger  to  others,  such  work  to 
be  done  according  to  the  contractor's  own 
methods,  and  not  subject  to  the  employer's  con- 
trol or  orders,  except  as  to  results  to  be  ob- 
tained, the  employer  is  not  liable  for  the 
wrongful  or  negligent  acts  of  such  independent 
contractor  or  of  his  servants  (Civ.  Code  1910, 
S  4414;  Atlanta  Railroad  Co.  v,  Kimberiy,  87 
Ga.  101,  13  S.  B.  277.  27  Am.  St  Rep.  231; 
Fulton  Railroad  Co.  v.  McConnell,  87  Ga.  7S6, 
IS  S.  B.  828;  Radgeway  v.  Downing  Co.,  100 
Ga.  601,  34  S.  B.  lOZSH;  and  the  mere  fact 
that  the  employer  may  tuve  had  an  agent  who 
supervised  the  work,  for  the  purpose  merely 
of  seeing  that  it  was  done  in  ctmformity  to  the 
contract,  without  interfering  as  to  particu- 
lar method  in  which  it  was  to  be  dtwe  or  the 
means  by  which  the  given  result  was  to  be  ac- 
complished, would  not  in  law  be  such  control 
and  direction  of  the  work  by  the  employer  as 
would  render  him  responsible  for  the  manner  in 
which  the  work  was  done  (Harrison  v.  Kiser, 
'70  Ga.  588v  4  S.  E.  320;  Louiaville  &  Nash- 
ville B.  Co.  V.  Hughes,  134  Ga.  75,  67  8.  E. 
542).  Bnt  the  employer  is  Uatde  for  the  negli- 
gence of  the  contractor  if  he  retains  the  right 
to  direct  or  control  the  time  and  manner  of 
executing  the  work,  or  interferes  and  assumes 
control,  so  as  to  rareate  the  relation  of  master 
and. servant.  Civ.  Code  1910.  S  4415;  Savan- 
nah Railroad  Co.  v.  Phillips,  90  Ga.  S20,  17 
S.  E.  82;  Johnson  v.  Western  &  Atlantic  R, 
Co.,  4  Ga.  App.  131,  60  S.  E.  1028;  Interna- 
tional Agricultural  Corporation  v.  Suber,  24 
Ga.  App.  415,  101  S.  B.  300. 

2.  Master  and  sebvant  «=s382(3)  —  Edbt- 

BNCE   OF  BEIlATION    OF  INDEPENDENT  CON- 
TEACTOB  QUESTION  FOE  JUBT. 
Applying  the  foregoing  rulings  to  the  proof 
submitted  in  this  case,  together  with  all  rea- 
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sonsble  deductioDB  -and  -toferenceB  to  be  drawn 
therefrom,  it  was  a  question  for  the  jury  to 
determine  whether  or  not  the  alleced  foreman 
and  alter  ego  of  the  defendant  was  in  fact 
such,  or  whether  he  was,  as  contended  by  the 
defendaiit,  an  independent  contractor,  and,  if 
the  latter,  whether  the  defendant  retained,  or 
interfered  and  assumed,  the  right  to  direct  and 
control  the  time  and  manner  of  executing  the 
work.  The  court,  therefore,  erred  in  direct- 
ing a  verdict  for  the  defendunt  upon  the  theory 
that  the  alleged  injury  waa  inflicted  by  an  in- 
dependent contractor. 

Eirror  from  City  Oonrt  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  W.  3.  Qnlnan  against  the  Stand- 
ard Fuel  Supply  Company.  Judgment  for 
defendant  on  a  directed  verdict,  and  plaintiff 
brings  error.  Beversed. 

W.  J.  ■Qninan  brought  ao  action  for  daxn* 
ages  againat  the  Standard  Fuel  Hupjfis  Com- 
pan7,  a  corporation,  for  personal  injuries  al- 
leged to  have  been  sustained  bj  blm  through 
the  nc^Ellgence  of  one  Powers,  who  it  is  al- 
leged was  the  vice  principal  and  alter  ego 
'(tf  the  defendant,  and  others  working  muter 
bis  OTdera  and  directions.  It  aiM>ears  tcom 
the  petition  and  the  evidence  that  the  plaln- 
tlfl  waa  an  employ^  <tf  the  American  Inter- 
national Shipbuilding  Corporation,  and  at  the 
time  Qt  the  alleged  Injury  waa  engaged  in 
^Tiiffffirtiig  certain  piling  which  that  company 
had  contracted  with  the  defendant  to  un- 
load from  cars,  and  the  alleged  lmpr(ver  and 
nei^lgent  mni^^indiiig  which  the  (daintlfl 
ctmtends  caused  the  Injury.  The  dtfendant 
set  iq>  as  a  defense  that  Powers,  Its  alleged 
vice  principal*  was  not  in  tact  sncb,  but  was 
an  Independent  contractor  on  the  work,  was 
In  the  exercise  of  an  Independent  buslneaa, 
and  was  not  subject  to  the  immediate  direc- 
tion or  ccMitrol  of  the  defmdant,  and  that  the 
defendant  was  ther^ore  not  liaUe  for  any 
acts  of  negligence  on  the  part  at  Powers  or 
his  servants.  Upon  this  issue  the  ftdlowlng 
evidence  was  introduced: 

The  ^aintifl  testified: 

"Mr.  Powers  was  looking  after  the  work 
there  as  foreman  for  the  Standard  Fuel  Sup- 
ply Company.  •  •  •  The  contract  waa  tak- 
en away  from  Ramsey,  and  given  to  the  Stand- 
ard Fuel  Supply  Company,  and  Mr.  Powers 
came  there  as  foreman  of  the  Job.  The  men 
were  wotMng  under  his  direction.  •  «  *  Oiie 
Standard  Fuel  Supply  Company  were  doing 
this  work.  I  knew  Mr.  Powers  was  in  charge 
as  tbdr  foreman.  I  knew  Powers  was  fore- 
man, becanse  Mr.  Bobs,  chief  In  charge  of  the 
American  International  Shipbuilding  Corpora- 
tion, that  I  reported  to,  he  told  me  the  Stand- 
ard Fuel  Supply  Company  had  taken  over  the 
contract  The  darUes  were  all  under  his  dt 
rection.  He  was  the  man  who  gave  them  dlreo 
ttons.  Mr.  Salas  [president  of  the  defendant 
company]  visited  the  dock  two  or  three  times  a 
day  and  conferred  with  Mr.  Powers.  Mr.  Salas 
was  not  giving  the  darkies  any  directions.  I 
never  aaw  Mr.  Salas  give  anybody  instructions. 


Mr.  Powers  was  the  only  man  glvti^  butroe- 
tions  to  men  on  that  particular  work  *  *  * 
I  knew  Mr.  Powers  as  a  wharf  builder  and 
contractor  all  my  life.  I  knew  he  had  taken 
other  jobs  for  Afr.  Salas,  and  that  be  had  taken 
jobs  for  hhnadf.  I  know  Am  rebttituis  betwewa 
them  by  the  pay  roll  of  the  Standard  Fad  Sup- 
ply Company,  showing  Mr.  Powers  as  tbdr 
foreman.  I  ^d  not  know  so  definitely  at  the 
.time.  I  knew  Mr.  Powers  was  in  control  of  the 
work,  but  I  was  not  told  that  the  contract  waa 
turned  over  to  Mr.  Powers^  but  to  the  Stand- 
ard Fuel  Supply  Company.** 

W.  H.  Patterson,  Jr.,  sworn  In  behalf  ni 

the  plaintiff,  testiSed: 

"I  was  with  the  government  •  •  •  That 
is  my  signature  to  a  contract  between  the  gov- 
ernment and  Mr.  Salas  for  unloading  this  piling 
and  loading  the  vessel.   Mr.  Powers  was  down 
there  as  Mr.  Salaa'  foreman,  and  when  I  had 
any  instructions  for  Mr.  Powers,  I  was  compel- 
led to  communicate  them  through  Mr.  S^as. 
When  I  went  to  him  he  would  say:  ItSl  Mr. 
Salas,  and  he  will  tell  me.'   I  knew  Mr.  Pow- 
ers in  the  contract  as  Mr.  Salas'  foreman.  I 
made  this  contract  on  behalf  of  the  United 
States  Shipping  Board  with  the  Standard  Fuel 
S\u>ply  Company.  *  *  *  I  knew  Mr.  Powers 
was  in  charge  of  the  work.   I  saw  him  there 
every  day.   I  knew  nothing  about  the  arrange- 
ment between  him  and  Mr.  Salas,  except  as 
stated  in  the  bill   My  Informatioa  Is  that  he 
was  not  an  Independent  contractor.    I  dmit 
know  the  arrangement  between  them  for  do- 
ing this  work.    I  knew  nothing  about  their 
private  arrangement   Mr.  Powers  actually  di- 
rected the  work.   I  had  no  contract  with  Vr. 
Powers.   I  know  absolutely  nothing  about  the 
contract  or  relation  between  Mr.  S^s  and  Mr. 
Powers.    I  have  known  Mr.  Powers  probably 
25  years.    I  have  known  him  as  a  contractor. 
When  I  would  approach  Mr.  Powws^  be  would 
tell  me  to  see  Mr.  Salas.   Mr.  Salas  told  me 
nothing  about  the  arrangement  *  *  *  I  had 
st^V08ed  Mr.  Powers  was  foreaum  at  aU  timea. 
If  the  contention  is  that      Powers  was  dirfng 
the  work  as  a  subcontractor,  I  see  no  renson 
why  they  should  put  him  down  as  fortmian. 
*  *  *  This  bill  was  rendered  by  the  Stand- 
ard Fuel  Supply  Company.  I  O.  K.'d  that  bill 
as  correct  according  to  his  say-so.   •    •  * 
This  contract  provides  for  comiransation  to 
the  Standard  Fuel  Supply  Company,  at  $|.^7H 
a  piling  by  the  piece.  •  *  •  This  bill  for 
92.000  or  91,8Q0  represents  Sunday  work,  mie 
Standard  bfUed  us  for  $1.37H  plns  on»4ialf  of 
that,  and  I  objected  to  it  I  told  him  I  wanted 
the  bill  based  on  the  actoal  cost  of  the  labor. 
I  paid  the  Standard  for  It.  It  was  charged  for 
at  the  rate  of  (12  a  day,  bat  that  was  after  the 
work  was  over.  *  *  *  I  don't  think  he  [Pow- 
ers] would  be  put  down  as  foreman  If  he  wms 
a  subcontractor.     If  he  was  pot  down  aa 
subcontractor,  I  don't  suppose  his  time  wonld 
have  been  paid  for;   but  they  might  have 
used  smne  other  method.    I  have  no  interest 
In  it  at  alL  I  am  speaking  of  the  bill  ha  falaitik 
and  white.    I  understood  Bfr.  Power*  as 
foreman,  fir^  last  and  all  the  time.     If  i 
thought  the  work  was  not  going  fast  enough, 
or  wanted  a  little  extra  work  done,   and  If 
Mr.  Solas  hawened  to  be  la  Mew  Yo^  I 
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bad  to  wait  to  tee  him.  Bfr.  Salaa  did  not 
Cive  any  orders  within  mj  hearioc  as  to  the 
mediairical  detaOa,  ai  to  bow  the  work  abould 
be  done.  When  he  came  there,  I  was  not  with 
bim.  When  I  complained  about  the  work  not 
being  fast  enough,  Ur.  Powers  would  tell  me 
to  aee  Mr.  Salaa.". 

Tbe  platndff  also  Introduced  In  erldenoe 
the  contract  altered  Into  between  tlie  detmd- 
ant  and  tba  United  States  Stdiq^taic  Board, 
and  a  bill  mdered  the  dtfnidant  to  the 
American  International  SblpbnUdlnff  Cor- 
poration for  work  performed  on  Sunday,  con- 
taining an  item  as  follows: 

*a>.  Powera,  foreman,  two  Sondays  at  $12.00, 

David  Powers,  swwn  In  bdiaU  oC  t2te  de- 
foidant,  testified: 

"I  am  pile  drirer,  wharf  bnHdor,  and  some- 
time steredore..  I  have  been  In  bostness  for 
myself  some  21  or  22  years.  I  recall  this  par- 
ticular contract  under  wlilch  I  was  workins  at 
this  dock  with  Mr.  Salas.  l^e  contract  was 
that  Mr.  Selas  would  furnish  tbe  money  and 
two  big  Ulsters,  I  to  furnish  ererything  else, 
on  a  fifty-fifty  basis; .  I  to  get  half  tbe  profits 
and  bear  balf  the  lossei^  if  any.  I  emidoyed 
the  men.  I  discharged  them.  Hie  Standard 
Fnd  Supply  Company  didn't  have  a  thing  to 
do  with  tiiat.  AU  correspondence  was  done 
with  Mr.  Salaa,  Standard  Fuel  Supply  Com- 
pany. I  paid  the  men  off  on  Saturday,  either 
at  tJie  dfkck  or  at  Tom  Curry's.  They  did  not 
state  who  I  was  to  hire  or  discharge;  I  hod 
full  right  of  way  on  that.  On  this  bill,  on 
wlucli  I  am  put  down  aa  foreman,  I  did  not  get 
that  money.  I  have  not  setUed  np  on  this 
case  yet.  I  am  to  set  ons-half.  We  worked  on 
a  fifty-fifty  basis.  *  *  *  I  am  not  Mr.  Salas' 
foreman.  I  pever  was  Us  foreman  in  any  of 
this  work— that's  accerffing  to  my  contention. 
At  no  time  was  I  foreman,  from  the  time  I 
took  this  subcontract  with  the  Standard  Fuel 
Supply  Company,  up  to  the  time  this  man  was 
hurt,  except  it  was  stated  on  that  bill— I  ought 
to  have  something  for  my  services.  He  billed 
the  government  per  piling  first,  and  they  ob- 
jected to  that,  and  said  to  send  in  actual  la- 
bor. He  put  me  In  as  foreman.  *  *  *  Be 
told  me  tliat  be  was  going  to  furnish  the  money 
and  tarn  tiie  balance  orer  to  me.  He  had 
nothing  to  do  with  anything  else.  We  did 
things  for  Mr.  Patterson,  until  I  found  him  un- 
dermining me  with  another  stevedore,  and  after 
that  I  aaya,  'Mr.  Patterson,  yon  go  to  Mr.  Sal- 
as; he  is  the  boss  of  this  proposition.'  He 
was  fixing  np  that  I  was  not  competent,  and 
wanted  to  get  somebody  else.  I  did  that  after 
I  found  him  out." 
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in  behalf  of  tbe  da- 


It.  S.  Salas,  sworn 
fendant  testified: 

"I  am  president  of  the  Standard  Fuel  Supply 
Company.  I  made  this  contract  with  the  Uni^ 
ed  States  Shipping  Board.  *  *  *  I  talked 
with  Powers,  and  he  said  he  would  take  the  Job 
on  a  fifty-fifty  basis.  He  has  been  in  tbe  con- 
tracting buslniass  tor  20  years  to  my  Imowledge. 
Mot  in  years  has  he  been,  foreman  for  me.  He 
has  done  Jt^t  contract  wortt  of  this  kind.  Un- 
der the  contract,  X  furnished  two  lighters  and 
the  money.  I  had  nothing  to  do  with  the  em- 
ployment or  discharging  of  the  men.  I  had 
nothing  to  do  with  tbe  actoal  work.  I  went 
there  once  or  twice  a  day  to  keep  Patterson 
straight.  He  was  very  c<Hitontious.  It  was  tbe 
only  way  to  keep  the  bill  correct  for  tbe  gov- 
ernment, to  put  him  In  as  forenisn  on  Sunday. 
They  would  not  work  On  Sundays  for  the  wages 
Ui^  got  every  day  In  tiie  week.  Thvtt  was  no 
way,  except  to  charge  for  every  men  aetuaDy 
engaged  on  the  work.  Mr.  Powers  was  one  of 
the  men.  Our  contract  calls  for  fifty-fifty,  and 
that  goes  into  the  general  fund  of  the  earninga 
and  losses  of  the  transaction— It  was  absolutely 
fifty-fifty.  Powera  was  to  get  half  the  profito 
and  bear  balf  the  losses.  He  was  a  partner  of 
mine.  I  financed  and  let  him  have  the  two 
lighters.  *  *  *  I  had  to  put  him  on  thwe 
as  fn-eman.  I  eonld  not  get  pay  for  Us  wiok 
on  Sunday  otherwise.  Hew  eoidd  I  do  other- 
wise? How  am  I  goini  to  let  men  work  there 
and  not  charge  for  it?  It  was  a  verbal  agree- 
ment for  Sunder  work— tUa  whs  extra  work. 
That  contract  is  for  week  day  work— there  la 
nothing  in  there  about  It.  The  Shipping  Board 
called  for  Sunday  work.  They  said:  *We  will 
pay  yon  for  all  men  working  there  Sundays.'  I 
made  the  contract  with  ^tterson— United 
States  Shipping  Board.  *  *  •  Th»  contract 
was  based  en  the  piling,  and  this  was  based 
on  the  woft.  That  contract  did  not  cover  Son- 
day  work.  Patterson  said:.  The  only  my  I 
will  settie  is  per  hour  for  each  num.' " 

At  the  condnaion  of  the  evidence,  counsel 
for  tbe  defendant  moved  the  court  to  direct  a 
verdict  In  favor  of  the  defendant,  npcai  tlie 
groond  that  the  evidoice  showed  that  tbe 
plaintUTs  injury  was  inflicted  by  an  inde- 
pendent contractor,  for  which  the  defmdant 
was  not  liable.  Ttils  motion  t3ie  court  sns* 
toined,  and  to  tiie  direction  of  a  verdict  In 
favor  of  the  defoidant  the  plaintiff  excepted. 

Shelby  Myxick,  of  Savannah,  for  pifinfuf 
In  error, 

Lawton  ft  Ounningfaam,  of  Savannah,  for 

defendant  In  error. 

JKNKINS,  P.  3.    Judgment  reversed. 
SIflraBNS  and  SMITH,  JJ.,  ontenr. 
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HIGDON  T.  BEIiL.   (Ko.  1065O.) 

(Oonrt  of  Appeals  of  Georgia,  DivUdon  Mo.  2. 

March  11, 1920.) 

(BjfJIaiM      the  Court.) 
1.  PrIHCIFAL  AHD  BUBBTT  €=»112  —  SUBXTT 
NOT  DISCHABQBD  BT  AOOEPTAHOB  OI*  PAT- 
HSKT,    AVOIDED    BT    lUEEa'S   TBU8IEE  IN 
BANSBUFTCT. 

While  anj  act  of  the  creditor,  either  before 
or  after  jud^nent  agalnat  Uie  principal,  which 
lnjorea  the  Borety  or  incream  his  riak,  or  ex- 
pose! him  to  greater  liability,  vill  discharge  the 
soraty  (OiTil  Code  of  1910.  |  8644),  the  mere 
ftwt  that  the  holder  of  ft  note  in  good  faith  ac- 
cepts payment  thereof  from  the  maker  at  a 
time  when  the  maker  is  insoWeDt,  so  that  snch 
payment  is  voidable  in  the  event  of  the  maker's 
baukmptcy,  and  is  thereafter  actually  avoided 
by  his  trustee  or  volmitarily  surrendered  to 
the  trustee  by  the  holder,  will  not  discharge 
the  note  or  r^eaae  a  surety  thereon.  That  the 
ezeditor*  at  the  time  sndi  paymmt  was  made 
and  accepted,  may  have  known  of  tlie  maker's 
Ineolvencr,  will  not  alter  the  rule;  for  there 
might  never  be  any  bankruptcy  proceeding  in- 
stitated  against  the  maker,  and  In  that  event  the 
payment  would  be  a  valid  one,  and  a  refusal 
upon  the  t>art  of  the  creditor  to  accept  it  might 
In  fact  release  the  indorsera.  Hamer  v.  Bat- 
dorf,  35  Ohio  St.  113;  Second  National  Bank 
T.  Prewett,  117  Tenn.  1,  96  S.  W.  884.  9  U 
R.  A.  (N.  S.)  681,  and  note,  119  Am.  Bt  Rep. 
987.  The  enerpt  from  the  charge  of  the  court 
complained  of  in  the  fifth  apecial  ground  of  the 
motion  for  a  new  trial,  being  fn  substantial 
accord  witii  (3>e  ruling  here  anuoonoedi  Is  not 
erroneous. 

3.  PBUfOIPAt  Aim  SUBBTT  «S9l25  —  BUBBTT 
KOT  DI8CHABGXD  BT  BOt.DBH'S  TAILUBB  TO 
FBOVX  DEBT  IN  BAHKBUPTCT  AJTEB  HAVING 
8UKBENDEBBD  FBBFBBKNTIAI.  PATICXNT. 
Nor  would  the  failure  on  the  part  of  the 
holder  of  the  note  to  prove  his  debt  in  bank- 
roptcy  against  the  principal  debtor,  after  having 
surrendered  such  a  payment  as  that  referred 
to  above,  operate  to  disdiarge  Ae  snrety.  rnis 
Is  tme,  for  the  reason  that  mere  nonaction  <m 
fli*  part  of  U»  creditor,  or  negligence  to  pioee- 
enta  with  vigor  his  legal  remedies,  wOl  not  re- 
lease the  surety,  unless  such  nonaction  or  neg- 
ligence to  prosecate  with  vigor  hia  legal  reme- 
dies is  based  upon  a  consideration  paid  by  the 
principal  debtor  to  ^e  creditor,  or  hie  is  notified 
under  the  statute  to  collect  the  debt.  Oivil  Code 
a910,  I  3544;  Jordan  v.  Farmers*  &  Mer- 
chants' Bank,  6  Ga.  App.  244.  62  8.  E.  1024 
(5);  Terxa  t,  Buthruff,  18  N.  D.  18,  120  N. 
W.  758,  20  L  B.  A.  (N.  S.)  m  141.  and 
note,   Ann.   Ces,  809;    Lomsden  v. 

Leonard,  65  Ga.  874;  Williams  t.  Kennedy, 
134  Oa.  339.  344,  67  8.  B.  821;  McMiUan  v. 
Heard  National  Bank.  10  Ga.  App.  14S,  163. 
91  S.  E.  236. 

8.  PbXNCIPAL  and  BUBBTT  «s>200(2>— SUBETT, 
BUINO  FOB  OORTBISnTION,  HU8T  FIBBT  AO' 
OOVNT  FOB  UONBTB  BCCEIVBD  IBOIC  PBIKOI- 
PAI» 

While,  under  the  provisions  of  Glv.  Code 
1910.  {  3666^  "a  snrety  suing  for  oimtribution 


(Oa. 

must  first  account  for  all  money  or  other  tUng 
received  from  the  principal  to  indemnity  hist 
against  loas,"  under  the  evidence  addnoid  opoa 
the  trial  of  this  case  tiie  jury  was  andiorbed 
to  find  that  the  plaintiff  had  in  fact  accounted 
for  everything  of  value  that  he  had  received; 
and  under  the  rulings  announced  in  this  and 
the  two  preceding  paragraphs,  tite  first,  second, 
third,  fourth,  and  seventh  grounds  of  tiie  amend- 
ment to  the  motion  for  a  new  trial,  whldi  are 
merely  ampU6cati<HU  of  the  general  gnranda. 
are  without  merit 

4.  PBINCIPAL  and  BUBBTT  «s>196— Hbasuu 
or  OONTBIBUnON  AUONO  COaUXETIBS  BTATBO. 

At  common  law  contribution  could  be  «i- 
Corced  only  for  the  aliquot  share  of  each,  nA- 
oned  as  if  all  were  solvent  (13  O.  J.  825,  |  10; 
Hall  V.  Harris,  6  Ga.  App.  822,  826,  65  9.  E. 
1086) ;  and  the  doctrine  of  the  common  law, 
not  expressly  repealed  by  statute,  is  still  of 
force  in  this  sUte.  Parh'a  Ann.  Code,  |  1(3), 
and  note ;  Westmweland  v.  Powell.  69  Ga. 
WdQS),  TbB  only  amendment  or  modification 
of  tills  comm(m-law  rule,  governing  the  amount 
which  each  of  the  cosureties  must  contribute  to 
the  one  who  has  paid  more  than  his  equal  share 
of  the  indebtedness,  is  found  in  C^v.  Code  1910. 
S  3564,  which  provides  that,  "if  one  of  the  co- 
sureties be  insolvent,  the  deficiency  In  his 
■hare  must  be  borne  equally  by  the  solvent  sure- 
ties."  While  there  appears  in  the  o^nioa  fo 
the  case  of  Hall  t.  Hairis,  supra,  the  following 
qnotatloB  from  9  Oye.  800:  *'Badi  co-obligor 
is  liable  to  contribute  in  proportion  to  Us  share 
of  the  c<Hnm<m  debt  or  obligation,  but,  in  de- 
termining the  proportion  which  a  debtor  should 
contribute,  regard  will  be  had  to  only  the  S(d- 
vent  debtors,  <md  to  thoae  within  the  jvrit- 
diction  of  ^  court  oaUed  upon  to  enforce 
contribution"  (italics  ours) ;  and  while  this  ap- 
pears to  be  the  rule  in  some  Jurisdictions,  such, 
under  the  doctrine  of  the  eonmwn  law  as  «f 
force  here,  is  not  the  rule  In  this  state;  and 
the  statement  there  contained,  that  regard  wHI 
be  had  only  "to  those  wifhln  tihe  Jurisdiction  of 
the  court  called  upon  to  enforce  contrlbnti<m,'* 
was  merely  obiter,  since  no  such  question  wss 
involved  in  that  case. 

(a)  In  this  case  there  was  no  evidence  what- 
ever tending  to  show  that  the  nonresident  sure- 
ty was  Insolvent,  and  the  court  therefore  erred 
in  charging  the  jury  as  complained  of  in  the 
aizth  special  ground  of  the  motion  for  a  n«w 
trial.    The  verdict  In  favor  of  the  plaintiff 
agatnat  the  defendant,  who  was  one  of  the  three 
sureties,  being  for  $973.36  prbidpal  and  9545.06 
intereat,  one-half  of  the  amount  paid  by  the 
plaintiff  in  discharge  of  the  prindpal's  indebt- 
edness, bother  with  interest  thereon,  Is  there- 
fore contrary  to  law;  but  it  the  plaintiff  will, 
at  the  time  the  remittitur  is  made  the  Judgment 
of  the  court  below,  write  off  from  tite  jodg- 
ment  rendered  the  sum  of  $506.14,  thus  reduc- 
ing the  Judgment  to  91.012.27,  prindpal  and 
interest,  or  to  One-third  of  the  amount  paid 
the  plaintiff,  together  with  Interest  tiiereon, 
there  tieing  sufficient  evidence  to  authorise  a 
verdict  for  the  plaintiff  for  that  amount,  the 
judgment  wiU  atand  affirmed ;  otherwise,  it  is 
reversed.   It  Is  furth^  ordered  that  the  costs 
of  the  writ  of  error  be  taxed  against  tlie  de- 
fendant in  error. 
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Bnor  from  Snpwior  Court,  0ncl7  Gouo- 
ty;  W.  M.  Harrdl,  Judges 

Actlcm  b7  W.  B.  Bdl  against  Joe  ffiedtm. 
Judgment  for  tdafntlff,  and  defendant  twlngB 

error.   Affirmed  on  condition. 

The  BIgdoD  Trading  Company,  a  corpora- 
tion of  the  state  of  Florida,  executed  to  the 
Dutton  Bank  of  Gainesville,  Fla.,  a  note  for 
the  principal  Bum  of  $2,000,  which  note  waa 
Indorsed  by  the  plaintiff,  W.  E.  Bell,  and  one 
T.  J.  Terry,  both  residents  of  the  state  of 
Florida,  and  by  the  defendant,  Joe  Hlgdon,  a 
resident  of  Grady  county,  On.    When  the 
note  became  due.  It  was  protested  for  non- 
payment, and  upon  demand  being  made  up- 
on him  the  plaintiff  paid  to  the  bank  the 
principal  sum  of  $2,000.  together  with  $21.60 
Interest,  took  up  the  note,  and  this  suit  was 
Instituted  by  htm  In  the  superior  court  of 
Grady  county  to  recover  of  the  defoidant 
one-half  of  the  amount  thus  paid  together 
with  interest  thereon,  lees  a  credit  of  |7St 
whldi  sum  be  had  realized  from  certain 
collateral.    UiK>n  the  trial  of  the  case  the 
evidence  disdosed  that,  shortly  after  paying 
off  the  note,  the  plaintiCC  went  to  the  maker 
thereof  and  received  from  It  personal  prop- 
erty, constating  of  live  stock,  gooda^  wares, 
*  and  mercbaadlse,  of  the  value  of  about 
|3.,600,  and  notes  and  mortgages,  aggregating 
about  $2,600,  constituting  assets  of  the  cor- 
poration, which  were  to  be  applied  by  the 
plaintiff  to  his  reimbursement  as  realized 
nimn.    After  this  transaction,  the  Hlgdon 
Trading  Ckmpany  was  cast  into  bankruptcy, 
and  after  proceedings  had  been  begun  by  the 
banbuptcy  court  to  recover  of  the  plaintiff 
the  assets  which  had  been  turned  over  to 
him  by  the  bankrupt,  the  plaintiff  paid  over 
to  tbe  trustee  in  bankruptcy  the  sum  of  $900 
(n  settlement  of  this  proceeding,  which  sum 
he  testified  represented  all  he  ever  realized 
from  the  sale  of  the  persraial  property,  con- 
sistliig  of  live  stock,  goods,  wares,  and  mei^ 
cbandlse  turned  over  to  him  by  the  bank- 
rupt, and  that  the  only  sum  ever  realized 
from  the  notes  and  mortgages  was  the  $75 
wtklcfa  appears  as  a  credit  nixm  the  notet 
and  that  the  remainder  thereof  were  worth- 
less, being  either  barred  by  the  statute  of 
limitations  at  the  time  he  received  them,  or 
against  Insolvent  persons,  and  ther^<H«  un* 
collectable.   The  Jury  returned  a  verdict  in 
faror  of  the  plalntUt  for  tbe  full  amount 
sued  for. 

The  defendant  made  a  motion  for  a  new 
trial,  contending  in  the  first,  second,  third, 
fonrtb.  and  seventh  special  grounds  thereof 
that  fbe  verdict  rendered  la  contrary  to  the 
law  and  the  evidence,  for  tbe  reason  that 
Hie  act  of  the  ^alntUC,  vrtiidi  wu  wlttHmt 


the  defendant's  knowledge  or  cmisent,  In  de- 
manding and  receiving  from  the  maker  <^ 


Oie  note  $4,000  worth  of  its  assets  rendered 
the  maker  insolvent,  and  caused  it  to  ccanmit 
an  act  of  bankruptcy,  thereby  Increasing  the 
defendant  surety's  risk  and  exposing  him  to 
greater  liability  and  that  he  was  therefore 
discharged  from  any  liability ;  that  the 
$4,000  worth  of  assets  were  delivered  by  tbe 
maker  of  the  note  to  the  plaintiff  in  payment 
of  the  note,  and  that  by  reaacm  thereof  the 
defendant  was  discharged  from  any  liability 
to  make  contribution ;  that  Qie  plaintiff  fill- 
ed to  accoont  to  the  defendant  for  any  of 
the  pn^erty  received  the  plaintiff,  and 
that  be  ther^ore  could  not  maintain  the 
present  suit  for  contribution;  that  the  fail- 
ure of  the  plaintiff,  after  having  surrCTdored 
to  tbe  bankruptcy  court  the  valne  of  tlie 
goods,  wares,  and  mertAiandlse  received  by 
him,  to  prove  his  claim  against  ttie  bank- 
rupt's estate^  IlkCTrise  increased  tbe  defend- 
anCs  risk  as  cosurety,  and  thereby  dls<duu^ 
ed  him.  In  tbe  fifth  special  ground  of  the 
motlcm,  the  deteidant  excepts  to  the  diarge 
of  the  court  to  ttie  ^Eeet  that  If  th»  maker 
of  the  note,  while  Insolvent,  paid  to  tlie- 
plaintlff  any  amount;  eUlwr  In  goods  or  mon- 
ey, as  a  payment  on  tibe  note,  and  Hie  plain- 
tiff was  therei^r  ■  compelled  to  pay  over 
to  tlw  bankrapt  court  any  sndi  amount 
thus  received  from  tbe  mato,  Qiat  the 
amount  so  paid  on  the  note  should  not  be 
credited  as  a  payment  on  tbe  same,  and 
would  not  nlease  or  discharge  the  tndorans 
Snm  tbelr  llaUUty  to  contribute  to  the 
plaintiff.  Hiie  defendant  also  comjdalna  In 
the  sixth  spedaX  ground  of  Uie  motion  of 
tbe  followtog  ueeipt  tnm  tbe  disrge  ot  the 
court: 

"I  chaise  yon  further  that,  if  you  should  find 
that  T.  J.  Terry  resided  without  the  limits  <tf 
the  state  of  Oewgla,  the  faet  Oat  he  may  have 
been  an  Indoner  on  said  note  would  not  be  con* 
sidered  by  yon  In  determining  what  would  be 
tbe  liability.  If  any,  of  Joe  Hlgdon  to  contribute 
to  plahitlff,  W.  B.  Bell." 

The  trial  court  overruled  the  motion  for 
a  new  trial,  and  to  this  jndgmod  the  defend- 
ant excited. 

Titus,  Dekle  *  Hopfclnfl,  at  TbomasrlUeh 
and  Ledford  &  Ohrlsb^ber,  of  Oalro^  tm 
plaintiff  in  error. 

Obrls.  Matheson,  of  Gainesville,  Fla.,  and 
Bell  ft  Weathom,  of  Oaln^  for  deftedant  la 
mvr. 


JENKINS,  P.  J. 
condition. 


Judgment  afllrmed,  oa 


SmPHBNS  and  SBflTH,  JJ„  cmcor. 
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(Oa. 


<JS  Ga.  App.  8E) 

dBECiAND  at  aL  T.  ADDISON,  CJoMtable. 
(No.  10604.) 

a3oaxt  «f  Appeals  of  Georgia.  Diviaion  No.  2. 
March  18.  1920.) 

(BpUabiu  by  «A«  Co«n.; 
L  BxcEFTioNS,  BUii  OT  «=>6— Bnx  icum 

■PBCmOALiLT  UAKK  AHERDimHT  TO  HOUON 
lOX  mW  A  FABT  or  THE  UOOBD. 

Altbonsh  the  bill  of  exeeptioiui  recites  that 
there  was  an  ammdment  to  the  motioD  for  a 
new  trial,  it  doea  not  apedfr  such  ameDdment 
as  being  -a  part  of  the  record  and  material  to  a 
clear  understanding  of  the  errors  complained  of, 
and  there  does  not  appear  in  the  recraxl  aent  to 
this  court  any  amendment  to  the  motion  for  a 
new  trial  This  court,  therefore,  can  consider 
oqly  the  original  motion  for  a  now  trial,  which 
contains  only  the  general  groands. 

2.  ExixjUTioii  ®s»156— Vbbdict  for  dascaqeb 

VOB  BBKAOH  OT  FOBTHOOHXNa  BOND  HELD 

nor  conTBAXT  to  uw. 
This  being  a  salt  against  the  principal  and 
the  surety  on  a  foithcoming  bond  given  by  the 
defendant  in  fi.  fa.,  in  which  the  plaintiff  seeks 
to  recover  damages  for  e  breach  of  the  bond,  and 
-the  evidence  showing  a  failure  of  the  defend- 
ant to  produce  the  property  at  the  time  and 
place  of  sale  after  due  advertisement,  and  a 
resulting  damage  therefrom  to  the  plaintiff,  the 
verdict  for  the  plaintiff  was  not  contrary  to  law 
for  any  reason  in^ated  npon  under  the  gen- 
eral grounds. 

.  Error  town  Superior  OooPti  HanilBoa  Oooor 
ty;  F.  A  Irwin,  JwJge. 

Action  by  Q.  W.  Addison,  CJonstable,  tor 
use,  etc.,  agalnat  a  H.  Klrkland  and  others. 
Verdict  and  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Afflrmed. 

J.  S.  Edwards,  of  Buchanan,  for  plaintiffs 

in  error.  .  . 

Griffith  ft  Matthews,  of  Budianan,  for  de- 

Cmdant  in  error. 
STEFBKNS,J.  judgment  affirmed. 
JBNKINS,  P.  J.,  and  SMITH,  3^  ooncar. 


(tS  Ob.  App.  42) 
C  H  BATEMAN  CO.  T.  MACON  NAT.  BANK 
et  al.    (No.  10709.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 
March  11.  19200 

(Sytlabtta  &v  the  Court.) 

Courts  •5»189(11%,  15)— Municipai,  couar 
or  Macon  mat  on  ns  own  motion  taoatx 

JTIDQMENT8  AOAINBT   NONRESIDENT  IN  AT- 

taohmknt  Ann  oabnxbuek  at  nBM  in 

WHICH  THKT  WEBB  RENDEBBD, 
The  terms  of  the  act  creating  the  munici 
pal  court  of  Macon,  by  which  It  ia  provided 
(Georgia  Laws  MttS,  p.  268.  I  20)  that  "auits 
shall  be  filed  in  the  derk's  ofliee  of  said  eonrt 


at  least  fifteen  days  before  Uie  first  day  of  the 
term  to  which  It  Is  retaniable,"  and  that  all 
cases  which  on  the  call  are  marked  in  default 
shall  be  "ripe  for  trial  and  Judgment,**  have 
reference  only  to  civil  cases  brought  by  ordi- 
nary petition,  and  do  not  pertain  to  attachment 
cases.  Davia  T.  WiUiams,  149  Ga.  — ,  96  & 
B.  S38.  In  iuA  «  ease  the  proviaktns  of  aee- 
tion  16  of  said  act  are  an^caUe,  by  wMdi  It 
is  provided  that  such  a  proceeding  la  to  be  re- 
turned and  disposed  of  under  the  same  roles 
pertaining  to  the  superior  or  justice's  courts 
as  the  case  may  be.  Thus,  where  a  judgment 
by  default  in  the  sum  of  fSOO  is  rendered  et 
the  first  term  against  a  nonreddent  defendant 
in  attachment  and  against  the  garnishee  in  at- 
tachment, the  judge  of  the  monidpal  court  did 
not  err  in  proceeding  on  Us  own  motimi  during 
the  term  at  whidi  such  judgments  were  render- 
ed to  vacate  and  set  them  aside.  The  quoted 
provisions  of  section  20  of  the  act  not  bdng 
applicable,  final  judgment  coald  not  legally  be 
rendered  in  such  a  case  until  the  second  term 
(Lambert  Hoisting  Engine  Co.  v.  Brjy  &  Co., 
117  Ga.  4,  43  3.  B.  371),  and  then  could  be 
rendered  only  on  proof  being  made  (Fincher 
V.  Stanley  BlecUic  Mfg.  Co.,  127  Ga.  862,  fiO 
S.  B.  44SSi, 

Error  from  Superior  Qatttt,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  between  the  O.  H.  Bateman  Com- 
pany and  the  Macon  Natltmal  Bank  and  oth- 
ers. Judgmmt  for  the  latter,  and  the  former 
brings  error. .  Affirmed. 

J.  M.  Hancock  and  Feagln  &  Hancodc,  all 
of  Macon,  for  plaintiff  In  error. 

MUler  &  Jones,  of  BCacon.  for  defondants 
In,  error. 

JENKINS,  P.  J.  Judgment  affirmed, 
STEPHENS  and  SMITH,  JJ.,  concur. 


(26  Qa.  App.  S9> 
SMITH  T.  SAVANNAH  ELEOTBIO  CO. 

(No.  10862.) 

(Court  of  Appeals  of  Georgia,  Division  Now  2. 
March  U,  1920.) 

(Syllabut  by  t&e  Court) 

1,  Tbial  «=»25(a2>— Plea  m  jpgnnc*gio« 
or  BViOTion  or  passehqeb  held  to  ximxix 

DEFENDANT  TO  OFBN  AND  GLOBE. 
Where,  !n  an  action  for  damages  against  a 
street  railway  company,  brought  by  a  passen- 
ger claiming  an  unlawful  eviction  from  a  Btreet 
car,  the  defendant  filed  an  answer  admitting 
that  the  plaintiff  was  a  paascnger  on  Its  car  ud 
that  she  was  evicted  therefrom,  bat  claiming 
that  the  eviction  was  fully  justified  because  A« 
refused  to  move  to  the  proper  place  in  tiw  car, 
and  acted  in  such  a  disorderly  manner  tiiat 
the  debmdant  was  compelled,  in  the  interest 
of  decency  and  good  order,  to  remove  her  from 
the  car,  this  was  a  good  plea  of  justification, 
which  admitted  a  prima  fade  case  in  fa-vor  of 


^e»rctr  ether  eaaSB  see 
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Uie  plaintiff,  entitling  the  defendant  to  the  open- 
inc  and  condnidon  of  the  argument.  OIt.  Code 
ma  H  4488;  B746L 

&  Adhisbxbiutt  w  ammnm 

The  eonrt  did  not  err  in  orerrollnf  tba  ob- 
jection to  the  ffridence  of  Bobert  H.  Darla,  a 
witnen  for  the  defoidant,  at  Mt  ont  in  the 

fifth  groand  of  the  motion  for  a  new  trial.  The 
evidence  of  this  witness  tended  to  show  that 
the  plaintiff  was  present  at  the  time  of  the 
conversation  aboat  whidi  the  witneas  testified, 
and  that  she  heard  it  or  could  have  heard  it. 

B.  Etidkroi  ^s^TlflT)— Quntnoivs  oaixino 

FOK  OONCLUSIORB  ABK  PBOPEBLT  IXOLODED. 

The  court  did  not  err  In  aiiBtaining  the  ob- 
jection to  the  gaestion  piopoanded  to  the  wit- 
ness Bodgea,  "Did  yoa  see  this  darkey  [refer- 
lins  to  plafntlfl]  doing  anything'  annoying?" 
This  anestlm  odled  (or  m,  condnsion  of  the 
witnen,  and  it  does  not  appear  from  the  excep- 
tion taken  what  the  answer  of  the  witness 
wonld  han  been. 

4.  Btidbncb  ^»164  —  WaiTTBir  bepobt  is 

BB8T  CTIDKIICE  OF  ITS  OOnTKNTB. 

The  court  diA  not  err  lo  wttuAng  to  allow 
Ae  witnese  Fountain,  on  crosMzaminatiaB,  to 
testify  as  to  th«  contents  of  a  written  report. 
Hie  writing  was  tiia  best  eridenoe  of  its  con- 
tents. 

6w  Appeal  ahd  sbbor  «B3802(3),  600(4)— As- 
■xokkbut  of  xbbob  in  adnissioh  or  xvi- 

DBirCB,  ROT  BBTTXSa  lOKtV  BVIDKNCS,  WILL 
HOT  SB  OOHSHnSBD. 

Hm  aarignment  of  error  npon  the  admls- 
don  of  the  •ridenee  of  the  witnesses  Fountain 

Sd  Davis  will  not  be  considered,  as  the  evidence 
eged  to  have  been  illegally  admitted  was  not 
set  forth  literally,  or  its  substance  clearly  stated, 
dther  in  the  motion  for  a  new  trial  or  in  the 
bill  of  exceptions.  See  Civ.  Code  1^0,  S 
Pearson  v.  Brown,  106  Oa.  802(1),  81  S.  £. 
746;  Hicks  v.  Mather.  107  Ga.  77(1),  82  S. 
B.  Wl ;  Geori^  Nor.  By.  Co.  v.  Hatcblns.  11» 
Oa.  fi04(6).  46  8.  B.  Ht<^  V.  Webb,  127 
Ga.  17009,  S6  8.  B.  807. 

6:  Gabbiebs  «=3384(1)  —  PLBADma  ^9134— 
Tbxal  «»2S9(1)— Flea  or  jusnncATioN 

DOB8  HOT  ADIOT  AU.  FAOTB  ni  PKTITION; 
JWQCBn  TO  OSABOX  UOn  BE  IN  WBmNO; 
**PBZ]U.  PACIB  OABB.** 

The  ooort  did  not  err  In  not  diaiging  the 
iary  as  foDows:  "The  defendant  has  admitted 
a  'prima  tecie  case,'  which  means  in  law  that 
defendant  has  admitted  all  the  facts  in  plain- 
tiff's petition,  except  Its  liability,  whldi  admis- 
sion entitles  plaintiff  to  a  verdict,  onless  de- 
fendant by  a  preponderance  of  the  evidence 
shows  that  it  was  justified  under  the  law  in 
dolnv  tlie  acts  eranplalned  ol"  There  was  no 
written  reqnest  so  to  charge,  and,  besides,  to 


have  charged  in  this  language  would  have 
been  error.  The  plea  of  Justification  does  not 
admit  all  the  facts  In  the  plaintiff's  petition,  bat 
admits  only  a  prima  facie  case,  and  dalma  Jn»- 
tificatioa  on  the  part  of  the  defendant  To  have 
admitted  all  the  facts  set  out  in  the  petition 
wonld  have  emluded  the  defendsnt  from  any 
defense.  This  the  law  does  not  nvdn, 

[Ed.  Note.— For  other  definitions,  see  Words 
end  Phrases.  First  and  Second  Series,  Flrfma 
Fade  Case.] 

7.  Bbquestb  to  1^*F"1, 

The  principles  of  law  embodied  in  the  re- 
quests to  <^arge  set  ont  in  the  tenth  and 
elevMith  grounds  of  tka  motion  for  a  new  trial, 
in  so  far  as  they  wars  q^iiesUe  to  die  faols 
in  this  case,  were  covered  by  the  charge  of  tSie 
court 

8.  SumciESCT  or  chabqe. 

The  excerpts  from  the  diarge  of  the  court 
complained  of  In  grounds  12,  18,  16,  and  10 
(designated  as  17  in  the  motion  tm  a  new  trial), 
taken  in  conneetltHi  with  tiie  remainder  of  the 
charge,  contain  no  rerersiMs  error. 

ft.  Appeal  and  bbbob  »=p1061(8)— ApmasioiT 
or  oiTT  obdihabcb,  nr  xbbob,  was  hask- 

UB8,  WHXB  BUUB  PBXWCBIBED  BT  IT  WAS 
AXntnTBD  BT  PUIHTiPP. 

It  Is  immaterial  whether  the  alleged  ordi- 
nance of  the  dty  of  Savannah,  referred  to  by 
the  tadge  in  his  charge,  was  legally  in  eri- 
dence  or  not  inasmuch  as  it  la  admitted  by 
tbe  plaintiff,  In  her  own  evidence,  that  the 
mie  made  by  the  alleged  ordinance  was  known 
to  and  recognised  by  her.  The  fourteenth 
ground  of  the  motion  fbr  a  now  trial  la  then- 
fore  without  merit 

10.  SumciEiTCT  or  kvidenox. 

There  was  evidence  to  sustain  the  verdict 
the  charge  of  the  court  folly  submitted  to  the 
jury  ail  the  material  issues  in  the  case,  and 
the  court  properly  overruled  the  motion  for  a 
new  triaL 

Error  from  City  Ck)urt  of  Savannah ;  J<An 
Bourke,  Jr..  Judlge. 

Action  by  Georgia  Smith  against  the  Sa- 
vannah Electric  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

W.  B.  StnUw  and  V.  A.  Tnton.  both  of 
Sarannali.  for  plaintiff  In  «Tor. 

Osborne,  Lawrence  ft  Abrahams,  of  Savan- 
nah, for  defendant  tn  error. 

SHITB,  J.  Judgment  affirmed. 


JENKINS,  P.  J.,  and  STUPHENS,  J., 
car. 


OQQ- 
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(25  Gft.  App.  m   

GOOH&AN  T.  MBEKS  «t  wL  (No.  10871.) 

(Court  of  Appeals  of  Georgia,  DItUod  No.  2. 
Uarch  11.  IfiSO.) 

fSi/Uabut  hy  the  Court.) 

1.  Sales  «s»390,  892  —  Reusdibs  or  pub- 

0IIA8BE  FOB  rBAITDDI.KKT  BEPBSBENTATIONB 
STATED. 

This  was  a  snit  to  recover  back  the  purchase 
price  paid  for  a  number  of  bales  <d  cotton;  the 
plaintiff  contending  that  in  bis  purchase  he 
was  deib^Dded  by  reason  of  the  seller's  false 
and  fraadulent  substitution  of  samples,  on  the 
basis  of  which  the  purchase  was  made.  The 
plaintiff  alleged  that,  promptly  upon  discovering 
the  fraud,  he  offered  to  restore  the  property  to 
the  defendant,  and  that  he  held  It  as  the  prop- 
erty of  the  defendant,  for  the  ose  and  benefit, 
and  snbjeet  to  the  order  of  the  defendant.  Held: 
While  a  mere  "breach  of  warranty  does  not 
annul  an  ezecated  sale,  but  gives  the  purchaser 
a  right  to  damages  where  the  contract  price  has 
been  (oUy  paid,  or  he  may  plead  in  abatement 
of  the  purchase  money  when  sued  therefor*' 
(Pound  V.  Williams,  119  Ga.  904,  47  S.  E.  218; 
Civ.  Code  1910,  }  4136),  stiU,  if  the  sale  has 
been  induced  by  fraudulent  representations  on 
the  part  of  the  sdler  as  to  existing  conditions, 
a  contract  may  be  rescinded  at  tiia  instance  of 
the  purchaser,  upon  his  promptly  restoring  or 
<dEeiing  to  restore  the  property  received  by 
virtae  of  the  c<mtraGt;  and,  upon  this  being 
done,  the  purchaser  is,  without  any  independent 
proceeding  in  equity  taken  to  rescind  the  con- 
tract, entitled  to  recover  back  the  amount  of 
the  purchase  price  actually  paid  by  him.  Civ. 
Code  1910,  S§  4805,  4306 ;  Pudge  v.  Kelly.  4 
Ga.  App.  630,  62  S.  E.  96 ;  39  Cyc.  1997  (b). 
The  demurrer  to  the  petition  was  properly  over- 
ruled. 

2.  New  tbxal  «s941(^Not  okahted  oh  ao> 
oovst  or  beab8at  evidence,  wwoi  sahb 
racts  psoven  bt  oohpeteitr  evidence. 

The  evidence  objected  to  in  the  first  special 
ground  of  the  motion  for  a  new  trial  was  ad- 
missible, in  c<mnection  with  other  testimony 
in  the  case,  as  tending  to  throw  light  on  the 
main  contention  of  the  plaintiff.  The  evidence 
of  the  plaintiff  objected  to  in  the  second  and 
fourth  special  grounds  of  the  motion  was  inad- 
missible as  being  hearsay;  but  since  the  same 
fact  was  testified  to  by  the  pMSon  thus  quoted, 
and  the  letter  quoted  frmn  was  afterwards  itself 
introduced,  a  new  trial  will  not  be  granted  on 
these  grounds.  Daughtir  v.  Savannah  Railway 
Ok,  1  Ga.  App.  393,  58  S.  E.  230  (3).  The 
ovidence  objected  to  in  the  third  special  ground 
was  admissible  as  a  part  of  the  history  of 
the  transacticm ;  but,  even  if  It  were  irrelevant 
it  could  not  have  been  harmful  to  the  defendant 

3.  Instbuotions. 

The  excerpts  fnnn  the  dtarga  of  the  court 
complained  of  in  the  sixth  and  seventh  special 
grounds  of  the  motion  lor  a  new  trial,  in  whidi 
wen  ^Ton  in  charge  certain  prindidei  at  law 
relative  to  fraud  as  unbodied  in  the  Code,  woza 
Bf»t  erroneous,  but  were  applicable  to  the  cam. 


4.  iNBTBUOnONS. 

The  portion  of  the  diarge  complained  oi  in 
the  eighth  and  ninth  special  grounds  of  the 
motion  do  not  afford  ground  for  new  trial,  glneo 
the  plaintiff,  U  mtitled  to  recover  at  aU,  was 
entitled  to  recover  the  foil  amount  aned  for. 

Error  from  City  (^urt  of  Waycrosa;  H.  M. 

Wllaon,  Judge  pro  hoc 

Action  by  R.  Heefca  and  others  against  A. 
B,  Coduan.  Jndgmait  for  plalntlfb,  and  de- 
foidant  brings  error.  Afflnned. 

A.  B.  Cochran  and  W.  A.  Milton,  both  ot 
WaycroBs,  for  plalntltC  In  error. 

Parker  &  Parker  and  A  B.  Spence,  all  of 
Waycrosa,  for  defmdants  in  error. 

JEOfEINS,  P.  J.  Judgment  afflnned. 

STBPBENS  and  SUITH,  JJ.,.  ooDCm 


m  ^  App.  19) 

JONES  V.  FULLER  (No.  10894.) 

((Tourt  of  Appeals  of  Georgia,  Division  No.  & 
March  18,  U200 

(Spttabiu  by  tU  OonrU) 

1.  Contacts  ^212(^E^niMi,  aiATtn 
«3>109,  110(1),  15S(^Placb  or  oontsaci 

rOB  8ALI  or  LEABB  ADUBSTBU  IN  DEraB> 

UININa  PBOFBBTT  INVOLVED;  WHEBK  SUCH 
CONTBACT  ATFOBDS  UEAN8  OF  IDENXirriNO 
FBOFEBTT,  PABOL  BVIDENCE  IS  ADHI88IBU 
rOB  THAT  PUBPOSE;  OONTBAOT  ROT  WITHUr 
STATUTE ;  BKASON  ABUB  TIME  AXXOWABUI 
FOB  PEBFOBUANOE. 

On  May  17,  191»,  Jones  sued  Fuller  for  tka 
alleged  breadi  tqr  the  defendant  «C  his  omtract 
for  the  transfer  and  sale  (tf  a  cert^  leasei, 
basing  his  claim  on  the  following  instrument  <rf 
writing: 

"Calhoun,  Oft.,  12/10/1918. 

"Received  of  Hugh  B.  Jones  ten  (|10.O(^, 
being  payment  on  purchase  price  of  fivo-yeaz 
lease  on  F.  L.  Hicks  building  on  Court  street. 
The  consideration  being  two  hundred  fifty 
(1250.00)  dollars;  ninety  (|00.00)  doUara  mom 
cash  to  be  paid  <m  deliveiy  of  rental  contraet 
with  F.  L.  Hicks  at  a  rental  of  f30X>0  per 
month,  and  a  note  for  (me  hundred  flitty  doUan 
due  in  six  months  from  date. 

-[Signed]  W.  B.  Fuller.- 

The  plaintiff  in  his  petition  alleged  that  it 
was  understood  and  agreed  that  he  was  to  haTe 
possession  of  the  building  on  January  1,  X819^ 
and  that  on  or  about  Deconber  19,  1918t  ha 
tendered  to  the  defendant  the  sum  of  tfOO  In 
cash  and  his  promissory  note  for  the  balauoe  oC 
the  purchase  price,  due  six  months  aftnr  date, 
in  accordance  with  the  terms  of  the  agreement ; 
that  the  defendant  has  breached  his  contract  of 
sale,  in  that  he  has  failed  and  refused  to  deliver 
to  the  plaintiff  the  rent  contract  specifiiHl  ;  that 
the  plaintiff  has  been  damaged  in  a  named  aum, 
representing  the  difference  in  t]ie  reaaonabi* 
rental  value  of  said  premisos  and  the  amount 
stipulated  to  be  paid  under  said  bargained 
The  defmdant  demnrred  to  the  pedtioaK,  on 
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variotw  grtrandu,  and  ths  demurrer  was  nw- 
tained  by  tha  trial  Jadse,  and  tba  petltioii  dia- 

,  misMd.  The  plalntifE  excepta  to  this  rnling. 
Held,  the  quoted  agreemeot  most  be  taken  to 
relate  to  a  sale  or  transfer  bj  tba  defendant  to 
the  plaintiff,  for  a  stated  consideration,  of  a 
certain  exiating  lease,  and  It  is  in  eabstance 
stated  in  the  contract  of  sale  that  the  lease, 
whidi  thns  conatitiites  the  anbject-matter  of  the 
sale,  is  one  executed  by  F.  L.  Hicks  to  tbe  de- 
fendant for  a  period  of  five  yeara,  of  what  ia 

.  known  as  the  F.  L.  Hicks  bailding,  located  on 
Court  street  in  Calhoun,  Ga.,  and  ^at  the  lease 
thus  bargained  calls  for  a  payment  to  Hicks  of 
a  monthly  rental  of  $30.  As  Uius  construed,  the 
lease,  conatltatinf  the  sabject-mattcr  of  tba 
sale,  was  safflciently  set  forth,  in  the  written  in- 
Btnunent  sued  on,  to  take  the  transaction  with- 
out  the  operation  of  the  statute  of  frauds,  so 
•8  to  withstand  a  demarrer  to  the  suit  as 
brought 

(a)  Tbe  place  where  the  contract  Is  dated  may 
properly  be  considered,  in  connection  with  the 
other  descriptiTe  marks  embodied  in  the  con- 
tract. In  determining  what  particular  property 
was  involTed  in  the  bargained  contract  of  lease. 
KngletoB  r.  Close,  130  Ga.  723,  61  S.  B.  722; 
Horton  r.  Hurden.  117  Ga.  72,  43  S.  B.  786. 

(b)  Ib  a  case  where  a  sale  or  transfer  of  prop- 
erty is,  under  the  statute,  required  to  be  in 
writliig,  while  it  is  necessary  that  the  contract 
relied  on  shall  designate  the  particular  proper- 
ty embraced  in  the  transfer  (in  this  case  the 
leas^,  together  with  the  contract  price  and  the 
tsnns  ot  aale,  BtHl,  where  partlculsr  property 
is  thus  designated,  and  the  writing  furnishes 
within  itself  the  means  whereby  tbe  designated 
property  can  be  thus  actually  identified,  then 
tbe  doctrine  which  holds  that  to  be  certain  which 
can  be  made  certain  is  applicable,  and  it  is  per- 
missible to  employ  parol  evidence  for  such  pur- 
pose, as  well  as  to  ex^^  ambiguities  in  the 
terms  of  the  instnunent.  If  by  so  doing  the  ac- 
tual terms  of  the  contract  are  not  impaired. 
Douglass  T.  Bunn,  110  Ga.  163,  35  S.  B.  339 ; 
Horton  v.  Murden,  117  Ga.  72,  43  S.  E.  786(3) ; 
Singleton  t.  Close,  130  Ga.  722,  61  S.  E.  722 
(2);  King  v.  Brice,  145  Ga.  05,  88  S.  E.  960 
(1) ;  King  t.  Brice,  18  Ga.  App.  178,  89  S.  E. 
X75. 

(c)  While  tbe  date  when  the  identified  and 
bargained  fire^year  lease  was  to  commence  was 
not  itadf  stated  in  the  owtract,  this  was  such 
an  ambiguity  relating  to  an  existing  tact  as 
might  be  shown  by  parol.  Simpson  t.  Sanders^ 
ISO  Ga.  265,  271,  60  S.  E.  541. 

(d>  The  time  when  the  balance  of  the  pur- 
chase price  for  tbe  lease  was  to  be  paid  by  the 
plaintiff,  and  the  deliyery  of  tbe  lease  was  to 
be  made  by  the  d^endant,  not  being  specified 
in  the  contract  of  aale,  a  reasonable  time,  not 
extoiding  beyond  the  date  set  for  the  beginning 
of  the  lease,  would  be  allowed  for  performance. 

2l  OoimucTs  «=9lO(4)— CoNnuoT  fob  uxb 

or  LBABB  BEU>  ZTOV  WANTiao  IN  XUTQALTIT. 

The  contract  sned  on,  takm  in  connection 
with  the  allegations  of  the  petition,  was  not 
wanting  in  mutuality.  See  Perry  t.  Pascbal, 
103  Ga.  134,  29  S.  D.  703  (7) ;  Ellis  r.  Bryant, 
120  Ga.  890,  48  8.  B.  352;  SiveU  v.  Hogan, 
119  Ga.  168,  46  S.  B.  67.   The  measure  of 


damages  for  tbe  allied  breach  was  correctly 
laid.  Kenny  Collier.  78  Ga.  743,  8  S.  B.  SS 
(2) ;  Williama  Wagon  Works  t.  Gunn,  14  Ga. 
App.  168.  80  8.  a  668.  The  petition  baring  sst 
forth  a  cause  of  action  the  court  erred  in  di» 
missing  the  salt  on  demurrer. 

Error  from  City  Ooart  of  Floyd  County; 
W.  J.  Nnnnally,  Judge. 

AcUon  by  H.  B.  Jones  against  W.  Bl  Ful- 
ler. Suit  dismissed  on  demurrer  to  petition, 
and  iidalntitr  brings  enor.  Beversed. 

Maddoz  ft  Dt^l,  of  BoDiflb  for  plaintiff  in 
mot. 

Nathan  Harris,  of  Borne,  for  def^idant  In 
error. 

JENKINS,  P.  J.  Judgmrat  reversed. 
STEPiiiiiNS  and  SMITH*  JJ.,  concur. 


(X  Qa.  App.  103) 

8ATANNAH  ELECTRIC  CO.  r.  7ALC0NB. 
(No.  um.) 

(Court  of  Appeals  of  Georgia,  Divialctt  No.  2. 

March  18,  1920.) 

(SyUa&v>  bv  *Jte  Court.) 

1.  Appeal  and  xbbos  «=9l005(2)— Appkovkd 

VEBDIOT,  BUPPOBTBD  BT  80HB  BTIDBHOB, 
WILL  HOT  BE  DI8TUKBKD. 

Hie  motion  for  a  new  trial  In  this  case 
contains  the  general  grounds  only.  There  is 
some  evidence  to  support  the  Terdict,  wliich 
has  the  approval  of  the  trial  Judge,  and  this 
court  will  not  interfere. 

2.  Costs  «==>262  —  Awabd  or  dahaoeb  iron 

APPEAL    rOB    DELAY    DBniBD    IN    CASE  OT 

DODBT. 

Not  being  fully  convinced  that  this  case 
was  brought  to  this  court  for  delay  only,  the  re- 
quest of  the  defendant  In  error  that  damages 
be  awarded  against  tbe  plaintiff  in  error,  as 
provided  in  section  6218  of  the  Civil  Code  of 
1910,  is  denied. 

Brror  frcm  City  Ooart  oi  Savmnnah ;  ItaTls 

VrevD&n,  Judg& 

Action  between  the  Savannah  Electric  Ctnn- 
pany  and  Domlnlcfc  Falcone.  Jodgment  for 
tlie  latter,  and  tbe  former  brings  error.  Af- 
Qrmed. 

See,  also,  99  S.  B.  889. 

Osborne,  Lawrence  &  Abrahams,  of  Sa< 
TBnnah,  for  plaintiff  in  error. 

M.  H.  Bernstein  and  F.  P.  Hclntire,  boOi 
of  SavaniiBh,  Cor  defendant  In  error. 

SMITH,  J.  Judgment 

JENKINS,  P.  J.,  and  STEPHBN8,  J.,  con- 
cur. 


CsssFor  ether  eases  sse  same  topio  and  KIT-MUHBSB  ta  all  Ker-Nombvad  Dlgarts  sad  Indeaes 
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(25  Go.  App.  95) 

CX)PEIiANI>  T.  PTMIS.   (No.  11180.) 

<Ooart  oC  Appeals  of  Georgia,  Divlum  Xo.  2. 
Much  IS,  182a) 

(ByUalut  by  the  Court.) 

t/KSOII?T  AND  DISTEIBtmON  «=301<1)— TbOVEB 
AND  COKVKISIOH  ^32— ACTION  WILL  UE  TO 
BECOVKB  BOND  FOB  TITLX;  HBIB  HAB  NO  TI- 
TUC  TO  **FEBS0NAI.1T**  OH  WHZGK  HX  CAN 
UAINTAIH  TBOVKB. 

M.S.  Rosa  Lee  Pyles  bronght  an  action  ot 
trover  against  T.  S.  Oop^and*  seeking  to  recover 
mrtain  fumitnre  and  also  ■  bond  for  tltk^  oU 
of  which  she  aUeged  was  in  the  possesrion  of 
tba  defenuont.  The  petltl<m  alleged  that  the 
fnmitnre  and  the  btmd  for  title  had  been  the 
property  of  her  deceased  husband,  and  that  she, 
as  the  sole  heir  at  law  of  her  said  deceased  hus- 
band, was  now  the  trne  owner  of  the  property. 
The  jury  found  in  favor  of  the  plaintiff,  $7ffii, 
and  upon  the  hearing  of  a  motion  for  a  new 
trial,  based  on  the  general  grounds  only,  the 
court  below  passed  an  order  granting  a  new  trial 
nnlesa  die  plaintiff  would  wilts  off  ^62,  the 
admitted  volne  ot  the  fomltnre.  Hie  plaintiff 
wrote  this  amount,  and  the  motion  for  a 
new  trial  was  then  overraled.  Beld,  that  while 
a  bond  for  title  is  personalty,  and  trover  will 
lie  for  the  recovery  thereof  (see.  In  this  con- 
nection, Ooursey  v.  Onrtis,  18  Ga.  237,  238; 
Long  V.  Mcintosh,  129  Ga.  661,  I>9  S.  E.  779, 
16  li.  R.  A.  [N.  8.]  1043,  12  Ann.  Oas.  263; 
Birmingham  Fotlllser  Oo.  v.  Cox,  10  Ga.  App. 
699.  73  S.  B.  1090;  dril  Code  1910,  i  8646; 
88  Oyc.  2008),  the  evidence  mbmltted  on  the 
trial  of  tills  cose  failed  to  show  any  dQe  what- 
ever In  the  plaintiff,  except  a  dalm  of  title  as 
the  sole  h6br  <tf  her  deceased  husband,  and 
since  the  title  to  personal  property  vests  in  the 
administrator  of  a  deceased  person,  for  the  pur- 
pose ot  paying  debts  and  distribution,  and  not 
in  the  heir  at  law,  the  verdict  was  for  these 
reasons  contrary  to  law,  and  the  judgment  of 
the  court  below,  overruling  the  motion  for  a 
new  trial,  must  be  reversed. 

[Ed.  Note.— For  other  deBnltiona,  see  Words 
and  Phrases,  Slrst  and  Second  Series  Persimal 
Property.] 

Error  from  Gltj  Cbmt  ot  GUro;  L.  W. 
RlgBby,  Jvdse.' 

Action  of  trover  by  Mrs.  Rosa  Lee  Pylea 
ogaliiBt  T.  8.  Oopelfind.  Verdict  for  idaintUf, 
motlxm  for  new  trial  doiied,  od  tbB  writing 
oir  of  a  part  of  the  Twdict,  and  d^endant 
brings  ernv.  Beversed. 

Ledford  ft  Qirlatopher,  of  Galro^  tor  idaln- 
tiff  In  error. 

J.  Q.  Smith,  ot  GalrOk  for  d^endant  In 
error. 

SMTTH,  J.  Eeiversed. 

JENKINS,  P.  3^  and  STEPHENS,  3^ 
oonciir. 


(X  Oa.  App.  «) 

OXTT  OF  SANDBRSVIUCiB  T.  MOYB. 
(Na  10917.) 

(Oomt  0<  Aroeals  of  Gecnrgla,  DMAam  Nsb  X 
March  11, 192a) 

(BvlMma  by  ihe  Ovmt) 
L  Electbicitt  ^3=>19(2)— PrrmoN  bkld  to 

STATE  CAUSE  OT  ACTION  TOE  DBATS  rBOM 
CONTACT    WITH    OHABGKD    BLBCTBIO  UQHT 

POST. 

The  petition  as  amended  set  out  a  cause  vt 
action,  and  the  trial  Judge  did  not  err  in  orer- 
ruUng  the  general  and  special  demurrers. 

2.  Tbial  «3»256(1>— Pdbtezb  ob  ADDinoirAL 

INSTBtlCnONS  Zr  DE8IBBD  SHOUXJl  BB  BK- 
QUESTBD. 

The  excerpts  from  the  charge  ctf  the  court 
which  are  complained  of  contain  correct  state- 
ments of  law  applicable  to  the  case;  and  if 
any  further  or  additional  instructions  were  de- 
sired, the  trial  judge  should  have  been  pre- 
sented with  appropriate  written  requests  ao  to 
charge. 

3.  Apfbai,  and  ebbob  ^»260(1>— New  tbial 
4»40(4>— Ouission  to  chabge  not  obound 

fob  mew  TBIAL  WHEBE  NO  BBQCBST;  BBTDO- 
AL  or  IN8TBU0TI0NB  PBOFBB  WHBBB  COVKBED 
BT  0THEB8  GIVEN. 

The  failure  of  the  oonrt  to  give  oertalB  la* 
^tructicma  to  the  Jtu7f  u  complained  of  In  Ihe 
motion  for  a  new  trUd.  la  not  cause  for  a  b«w 
trial,  as  there  was  no  appropriate  written  ro- 
Quest  for  such  instructions,  and  in  tha  diarie 
of  the  court  all  the  substantial  issues  in  the 
case  were  fully  and  fairly  submitted  to  tte 
jury,  with.tiM  law  applicable  thereto. 

4.  AiniiBSioH  or  nmifONT  or  DsnEnnAira'B 

OOUNSBI,  OH  EXAianATEOEr  A8  TO  QUAUBl* 
CATION  or  JUB0B8. 

The  court  did  not  err  in  admitting  tJie  tes- 
timony of  W.  M.  Goodman,  counsel  for  the  de- 
fendant, and  in  permitting  counsel  for  the  plain- 
tiff to  examine  Into  the  qualifications  of  jurors 
about  to  try  the  cose.  The  note  of  the  jadse 
in  approving  the  motion  tar  a  new  trial  desa^y 
and  fully  ezplalna  the  mattw  and  shows  that 
upon  an  egaminatlwi  as  to  the  qnolifieathna  «C 
die  Jurors,  some  of  tlicni  wero  found  to  be  dia- 
qualified. 

6.  Electbicitt  ^19(5)--SDmciBnoT  ob* 

IDBHOB  VO  SUSTAIN  VBSnXOI  BOB  IMLlU.«a 
VOB  OBATH  VBOX  OHABGKD  ELICTBIO  UOHT 
POST. 

The  evidence,  while  confilcting,  was  anilft- 
eient  to  authorize  Uie  verdict,  and  the  oonrt  ^d 
not  err  In  overruling  the  motion  tax  a  new  tilaL 

6.  Electbioitt  ^»16({9  —  Aficb  ENOVrunkOB 

OF  DEFECT  IN  ELECTBIO  LIOBT  POST  OITT 
0HOUIJ)  BTOP  OUBBENT  TBBOUGB  WtKBS. 

Where  a  dty  had  actual  notice  of  the  de- 
fective condition  of  an  dectric  light  post  located 
on  the  premises  of  a  public  school  where  chil- 
dren were  continually  at  play,  the  law  required 
it  to  oease  sending  current  through  the  wires 
attadwd  to  the  post  nntil  it  was  repaired. 


»Var  etlw  sasis  ses  sans  topla  end  KBT-NUHBRR  tai  all  Ksy-NomlMrsd  Dlgsita  ai^  loOsxaa 
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7.  ELBCnXGXTT  •»14C^— Gabb  bxquibkd 

trsE  DBrxmcD. 
Persons  or  companies  operadDg  telepbonea 
and  electric  Ugbt  ays  terns  for  the  transmission 
of  electridtr  upon  and  over  public  highways 
owe  to  the  pablic  the  duty  at  properly  con- 
stmetinK  and  malnfadning  tb^  wires  and  poles, 
and  they  are  bound  to  provide  inch  safegnards 
against  danger  as  axe  best  known  and  most 
extensively  used,  and  all  necessary  precaution  to 
av<^d  casualties  wliidi  may  ba  reaaonably  VLr 
pccted. 

8.  EixcnicTFj  4=>14(:9  —  High  dioueb  ov 

OABB  BBQUIBBD  IN  OOMSIBUOnON  AND  BS- 
PAZB  OF  POST  8UFFOB1IITO  RXAVU.T  OHABOBD 
KLECIBIO  WIBBB. 

A  dty  ofilng  a  public  highway  for  electric 
wires  carrying  a  powerfol  and  daugerous  cur- 
rent must  use  a  "very  high  degree"  of  care  In 
the  construction,  use,  and  repair  of  an  electric 
light  poBt  to  which  tikey  were  attached. 

Brrw  from  Caty  Oourt  of  SandusTlUe; 
B.  W.  Jordan,  Judge. 

Action  by  S.  H.  Moye  against  the  City  of 
SandenrvUle.  Judgmoit  for  plaintifT,  motion 
for  new  trial  denied,  and  d^sndant  brings 
error.  AfBrmed. 

W.  M.  Goodwin,  J.  D.  Byman,  and  Baw- 
llnsa  ft  Wood,  all  of  SandersviUe,  tor  plalntlft 
In  oTor. 

A.  R.  Wrlgbt  and  J.  X  Harris,  both  of 
SandwsTlIle,  for  defoidant  in  error. 

SMITH,  J.  S.  M.  Moye  bronglit  suit 
against  the  dty  of  Sandersvllle  to  recover 
damages  for  tbe  bomlcide  of  his  minor  son, 
alleging  that  the  deceased,  while  riding  a 
bicycle  npon  one  <^  the  sidewalks  of  said  mu- 
nicipality, came  to  tals  death  by  reason  of 
wwnlng  in  contact  with  an  electric  light  post, 
commonly  known  as  a  "white  way"  post, 
which  post  was  located  at  tbe  eutrance  of 
the  public  school  grounds,  Immediately  adja- 
cent to  the  sidewalk,  and  that  it  was  an  Im- 
proper Instrumentality  to  sui^rt  electric 
wires  charged  with  approximately  2,300  volts; 
that  the  wires  were  insufficiently  insulated, 
the  insulation  thereon  bting  old  and  worn, 
end  inadequate  to  prevent  the  passage  of  the 
dangerous  current  therefrom  In  the  event  any 
person  or  thing  came  in  contact  therewith; 
that  the  defendant  was  negligent  in  strlnglug 
along  the  public  highway,  and  over  grounds 
where  the  public  was  Invited  to  be.  at  a 
height  of  between  10  and  11  feet  only,  wires 
charged  with  such  a  hi^Iy  dangerous  current 
of  electricity;  that  the  defendant  continued 
to  use  this  post  for  the  purposes  above  enumer- 
ated notwithstanding  it  had  knowledge  of  the 
Improper  construction  and  maintenance  there- 
of, and  that  the  post  was  likely  to  become 
charged  with  the  high  voltage  referred  to; 
that  the  defendant  permitted  a  "ground"  to 
continue  in  Its  system  an  unreasonable  length 
of  time  without  detecting  or  curing  tbe  same; 


and  that  It  was  also  n^;Ugent  In  Ailing  and 
refusing  to  cut  off  its  current  fbr  an  unrea- 
sonable length  of  time  after  notice  that  the 
deceased  was  In  contact  therewith.  We  wlU 
briefly  state  the  evidence  supporting  each  of 
them  several  alleged  acta  ot  nee^igence  and 
the  law  applicable  thereto. 

The  following, evidoice  will  suffice  to  Indi- 
cate whether  or  not  the  defendant  had  knowl- 
edge of  tbe  defective  condition  of  tbs  post: 

"Ur.  Porter  tsuperlntendent  of  the  dty's  elec- 
tric plant]  reporto]  to  the  coundl  that  this  was 
a  defective  post.  *  *  *  He  made  this  report 
in  the  council  room  at  the  time  tbe  dty  council 
were  present  *  *  *  He  advised  the  removal 
of  those  posts,  and  that  he  did  not  considw 
them  safe.  *  •  •  That  was  some  months  pre- 
vious to  the  death  of  young  Ur.  Uoye.** 

Another  witness  testified  to  the  same  effect 
and  import  In  the  following  language: 

"My  understanding  is  that  he  [Mr.  Porter) 
reported  we  had  a  post  there  diarged  with  dec- 
tridty  at  the  time,  and  that  It  was  dangerous." 

[6]  Stm  another  witness  testified  that  he 
erected  the  i>ost,  and  at  the  time  it  was  being 
put  up  he  protested  to  Mr.  Porter  against  tbe 
manner  In  which  It  was  erected  and  told  him 
that  It  was  dangerous.  Having,  therefore, 
actual  knowledge  of  the  defective  condltlcm 
of  this  post,  whidi  was  located  on  the  prem- 
ises of  a  public  school,  a  place  where  childroi 
were  c<HitlQually  at  play,  the  law  required  the 
defoidant  to  cease  sending  its  curremt 
through  the  wires  strung  thereto  until  the 
same  was  repaired.  Atlanta  Con.  St.  Ry.  Oo. 
V.  Owlngs,  97  Ga.  663,  25  S.  a  377  (1),  33  L. 
B.  A.  79S. 

The  allegation  that  the  wires  attached  to 
the  defective  post  conveyed  an  unnecessarily 
high  and  dangerous  electric  current,  and  that 
an  innocuous  current  could  have  been  used, 
was  supported  by  the  evidence  of  the  wit- 
nesses Harrison  and  Eager. 

The  former  testified  that— 

**By  using  a  transformer  that  current  there 
could  have  been  reduced  to  110^  •  •  * 
not  have  been  dangerous  at  alL  I  directed  Mr. 
Porter's  attention  to  that  fact  at  the  time.  He 
directed  me  to  carry  it  <m  nith  the  regular 
voltagfc" 

^e  latter  testified: 

"There  is  no  danger  In  110  voltage  nnlesf 
some  other  contact  ia  made." 

This  statement  was  corroborated  by  an- 
other witness,  an  electrical  engineer,  who 
testified  that  a  current  of  110  volts  was  harm- 
lees.  The  defendant  company  having  elected 
to  use  an  extremely  powerful  and  dangerous 
and  unnecessary  current.  It  should  have  used 
a  "transformer,"  or  oUier  known  and  ap- 
proved alliance,  to  reduce  the  cnrmnt  to  a 
safe  voltage. 
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[7]  In  Heldt  t.  SonOieni  Bdl  Telephone 
Co.,  122  Qa.  4T4-178,  SO  S.  B.  861.  36S,  It  was 
■■aid  by  Evans,  J.: 

"PwBons  or  companies  operatiug  tdephont 
and  electric  light  ^tenu  for  tlie  tranwiiMion 
ol  dectricitT  upon  and  over  public  bighwaya 
owe  to  the  public  the  dut;  of  properly  con- 
structing and  maintainiog  their  respective  vires 
and  poles ;  they  are  bound  to  provide  sach  safe- 
guards Bgainst  danger  as  are  best  known  and 
most  extensively  used,  and  all  necessary  pro- 
tection must  be  afforded  to  avoid  casualties 
which  may  be  reasonably  expected." 

See,  also,  In  tbls  connection,  Higglns 
Cherokee  Railroad,  73  Oa.  149 ;  Davis  v.  Au- 
gusta Factory.  92  Oa.  712,  18  S.  Si.  974;  Co- 
lumbus Railroad  Co.  v.  Kitchens,  142  Ga.  677, 
679,  83  S.  B.  529,  L.  B.  A.  191SC,  570. 

The  evidence  as  to  the  alleged  negligence  of 
tbe  defendant  In  Insufficiently  and  impr<^ter- 
ly  grounding  tbe  post  was  as  toSlom: 

"Hie  effect  a  permanent  ground  is  to  keep 
tbe  current  going  into  the  ground.  Then  the 
post  would  not  be  dangerous;  it  would  carry 
it  into  tbe  ground.  By  that  means  you  can 
render  it  harmless.  ♦  •  •  The  effect  of  a 
permanent  ground  is  to  carry  the  current  In 
tbe  ground.  No  effort  was  made  to  put  a 
ground  of  tUs  <Aaracter  tber&  *  *  *  It 
«ooId  have  been  done  by  running  tbe  wires 
down  seven  or  eight  feet,  depending  upon  the 
depth  of  the  moisture.  That  would  have  ren- 
dered tiie  post  not  dangerous,  if  they  had  done 
that." 

[t]  Thexe  was  positive  evidence  that  this 
post  was  Insufficiently  grounded,  since  a  wit- 
ness testified  that  he  had,  prior  to  the  death 
of  plaintiff's  son.  received  a  shock  from  the 
poet  without  coming  in  contact  tlierewith. 
The  law  Imposed  upon  the  defendant,  who 
was  using  the  public  highway  for  electric 
wires  carrying  a  powerful  and  dangerous  cur- 
rent, a  "very  high  d^ee"  of  care  in  the  con- 
struction, use,  and  repair  of  the  post  in  ques- 
tion. Southern  Bell  Telephone  Co.  t.  Davis, 
12  Ga.  App.  34,  76  S.  B.  786;  Elnlng  v.  Geor- 
gia Ry.  Co^  188  Oa.  458,  461«  66  S.  B.  3S7  (1 
and  2). 

Tbe  testimony  with  reference  to  tbe  ne^i- 
gmcG  charged  against  the  defendant  in  not 
snffldently  and  pn^rly  insulating  Its  wires 
so  as  to  prevent  the  escape  of  the  current 
therefirom  should  any  person  or  thing  come 
Into  contact  therewith  was  in  part  as  follows: 

"It  would  have  been  best  to  have  constructed 
this  post  there  with  Insulaticm  that  would  pro- 
hiMt  the  escape  of  current  from  dtose  wires. 
7%at  kind  of  wire  was  not  used  there.  These 
were  old  wires  they  had  there.** 

In  the  case  of  Trammell  v.  Columbus  Rail- 
road Ca.  9  Ga.  App.  98.  70  S.  B.  892  (3).  this 
court,  in  referring  to  Uie  duty  of  Insulating 
wires  said: 

"An  electric  light  company,  sigaged  fn  con- 
veying electricity  by  overhead  wires  over  tlie 


streets  of  a  dty,  is  under  Oie  duty  of  Ina^ng 
its  wires  so  insulated  as  at  all  thnes  to  pre- 
vent, or  at  least  to  guard  against,  the  effect  of 
objects  coming  in  contact  with  them,  regardlcM 
of  the  cause  which  brings  about  tlie  contact." 

To  sustain  bis  ground  of  negligence  that 
the  defendant  willfully  refused  to  shut  olt 
Its  current  after  notice  that  the  deceased  was 
in  contact  witb  the  post,  thereby  permitting 
the  current  to  pass  tbrough  bim  for  a  period 
of  8  to  10  minutes,  tbe  plalntlft  Intxodnoed 
the  following  evidence: 

"I  knew  FbU  Moye.  He  is  dead  now.  I 
don't  remember  the  date  he  died.  I  remember 
the  occasion.  I  was  going  home.  It  was  after 
dark  and  drizzling  rain.  Just  as  I  crossed 
down  there,  right  at  tbe  depot,  I  met  a  negro. 
I  suppose  that  was  125  yards  from  tlie  place 
where  he  was  kUled.  I  met  this  negro  coming 
from  that  direction  running;  he  came  mnning 
from  the  direction  where  I  foimd  Phil  Moye. 
After  meeting  that  negro  I  went  on  up  to  the 
place  where  Phil  Moye  was  lulled.  I  ran  oa 
up  there,  and  I  saw  Phil  lying  on  the  sidewalk 
on  his  back.  *  *  *  I  ran  into  Preacher 
Cnrr's  house  and  telephoned  the  power  house 
and  told  them  what  liad  occurred  and  to  turn 
off  the  current  *  *  *  I  waited  until  I 
thought  they  had  time  to  turn  the  curroit  idt, 
and  It  didn't  go  off,  and  I  went  batik  and  called 
Mr.  Porter's  boose.  •  •  •  Mr.  Porter  came 
to  the  phone,  and  I  told  him  what  had  occurred, 
and  he  got  tbere  almost  by  the  time  the  li^ts 
were  cut  off.  *  *  *  I  suppose  It  was  six, 
seven,  or  eight  minutes.  I  called  up  the  power 
house  and  told  them  to  cut  it  off ;  *  *  *  that 
current  was  going  dirongh  his  body  all  of  this 
time." 

"The  duty  of  shutting  off  the  eorrent  wben 
necessary  involves  tiie  duty  of  having  a  pmon 

at  the  power  plant  competent  to  turn  off  the 
current  If  search  discloses  that  tbere  is  no 
one  at  the  plant  witb  authority  to  do  so^  the 
company  will  be  chatged  witb  injuries  reaidtlng 
from  the  continuance  oC  the  electric  current." 
Curtis  on  the  Law  of  Xaectridty,  pp.  713.  714. 

Clearly,  therefore,  when  we  view  tbe  above 
facts  In  connection  with  the  duty  placed  up- 
on the  defendant  by  rules  of  law,  we  are  pre- 
cluded from  holding  that  tbe  verdict  was 
without  evidence  to  support  it  and  craitrary 
to  law. 

It  is  true  that  there  was  evidence  intro- 
duced in  behalf  of  the  defendant  to  the  effect 
that  about  10  days  before,  tbe  homicide  the 
deceased  threw  a  metal  hoop  over  the  top 
of  this  white  way  post,  which  hoop  rested 
both  upon  the  wires  on  either  side  of  tbe  post 
and  the  post  Itself;  and  it  Is  upon  this  proof 
that  the  defendant  sought  to  avoid  tbe  con- 
sequences of  Its  negligence,  contradlns.  of 
course,  that  tiie  Intervening  agency  <tf  the 
boop  brought  Into  play  by  tbe  deceased  was 
the  proximate  cause  of  the  tragedy.  The 
proximate  cause  of  the  deatb  In  this  case  was 
as  we  view  tbe  facts  devtioped  upon  the 
trial,  peculiarly  a  question  for  solution  by  tbe 
jury.   They,  no  doub^  rejected  tbe  defend- 
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ant* B  contenticHi  that  the  Interrenlng  agency 
of  the  hoop  thrown  over  the  post  by  the  de- 
ceased was  the  proximate  cause  of  his  death, 
on  the  Idea  that  this  act  would  have  been 
without  dangerous  effect  but  for  the  antece- 
dent negligence  of  fbe  d^ndant  in  improper* 
ly  grounding  the  post,  and  In  conveying  an  un- 
necessarily high  and  dangerous  current 
tlirough  the  Insuf&dently  Insulated  wires 
strung  thereto^  for  they  had  twfore  them  the 
testimony  of  an  expert  who  said  that — 

If  this  "same  hoop  had  bem  thrown  over  a 
single  one  of  these  limits  oot  here  oa  the  pub- 
lic highway,  and  a  man  bad  come  in  contact 
wltb  it  in  that  manner,  there  would  not  have 
been  the  .sUglitest  danger.  Tbe  difference  be- 
tween that  post  and  these  posts  is  in  the  volt- 
age. There  is  also  a  difference  in  the  method  of 
construction.  Even  if  the  hoop  liad  been  up 
there  like  Judge  Rawlings  said,  il  that  post 
had  been  eonstructed  like  the  white  way  posts, 
and  this  boy  (the  deceased]  had  lifted  It  np  and 
got  hold  of  lt»  he  would  not  have  been  hnTt," 

The  defendant  also  sought  to  avoid  liability 
on  tbe  ground  tbat  the  deceased  was  a  trespas- 
ser, contending  that  on  the  night  of  the  homi- 
cide he  tried  to  climb  the  post  to  remove  the 
hoop,  and  in  this  manner  met  his  death.  The 
jury  were  amply  warranted  in  not  agreeing 
with  the  defendant  in  this  particular,  for  the 
only  eyewitness  to  the  tragedy  testlfled  that 
he  saw  the  deceased,  who  was  riding  a  bicycle, 
enter  upon  the  sidewalk,  and  that  when  the  de- 
ceased came  opposite  the  post  he  fell  from 
hlB  maclilne.  This  witness  further  testified 
that  he  att«npted  to  pick  the  boy  up,  but  was 
himself  knocked  down  by  the  current  An- 
other witness  testified  in  this  connection  that 
when  he  reached  the  scene  of  the  hmniclde 
fbe  boy  was  lying  across  his  bicycle  on  the 
sidewalk,  with  his  head  towards  the  center 
of  the  street  and  his  right  foot  across  the 
cement  curb,  with  the  bed  ct  his  ahoe  against 
tbe  post,  and  that  there  was  an  arc  between 
tlie  post  and  the  heel. 

[M]  What  to  hereinbefore  said  deals  only 
with  the  general  grounds  of  tbe  motloa  tar  a 
new  trial,  since  tbe  other  qnestiras  presented 
for  review  are  anfficfently  ruled  upon  In  tbe 
Jieadnotea. 

JitdganeatmSnaeA. 


JEHKINS,  P.  J, 

COT. 


and  STEVENS,  3^  con- 


(X&  Oa.  Apo.  99) 

HAPP  BROS.  CO.  V.  MONTOOUEBX. 

(No.  11139.) 

(Court  of  Appeals  of  Georgia,  EHvision  No.  2. 
March  18, 1020.) 

(Sytlabtu  by  the  Court.) 

.APPBAL  ANn  EsaoB  «=9l005(2)  —  Afpsoved 
VEEDICT  8UPFOBTEO  BY  SITFtiCIZNT  KVIDENOE 
■WTLL  NOT  BE  DXSTDBIBKD. 

Tile  motion  for  a  new  trial  b^ng  based  np- 
on  the  general  grovnds  only,  and  the  evidence. 


though  conflicting,  bdng  snffident  to  support 
the  verdict,  thla  case  falls  withhi  the  well-set- 
tled role  that  under  such  circumstance*  the 
verdict,  which  has  the  approval  of  the  trial 
judge,  will  not  be  controlled. 

Error  from  Superior  Ooort,  Webster  Coun- 
ty; Z.  A.  UtUeJohn.  Judge. 

Action  between  the  Happ  Bros.  Company 
and  J.  W.  Montgomery.  Judgment  for  tho 
latter,  motkm  for  new  trial  denied,  and  tlie 
former  InlngB  emr.  Afilrmed. 

M.  A.  Walker,  of  Presttm,  for  plalntlfl  In 

error, 

J.  r.  Sonter,  of  Preston,  for  def^idant  In 
error. 


SMITH,  3.  Jndgmoit  affirmed. 

JENKINS.  P.  J.,  and  STEPHENS, 
concur. 


(as  Oa.  App.  100> 

laiXER  T.  G.  M.  KEYS  COMMISSION  00. 
(No.  11144.) 

(Court  of  Appeals  of  Qeorgla,  Dlvld<m  No,  2. 
March  18, 1020.) 

fBylWm*  hy  th«  CowrL) 

1.  PLBADZKO  «Ba8M(2)  —  DEFSnSB  DKNTiiro 
INDBBTBDITESS  HELD  FBOFEBI.T  SrBIGKEN  AS 
BEING  TOO  VAGUE  AND  INDBFlNrrE. 

C.  M.  Keys  Commlsston  Company  brought 
suit  against  Dan  Miller  upon  a  promissory 
note.  To  this  suit  the  defendant  filed  an  an- 
swer denying  that  he  was  indebted  to  tbe 
plaintifl  npon  tbe  note,  but  adnutting  that  the 
note  was  past  due  end  unpaid.  The  defendant 
farther  insisted  that  he  was  not  indebted  to 
the  plaintiff  in  any  amount,  but  that,  on  the 
contrary,  the  plaintiff  was  indebted  to  him  be- 
cause that  on  or  about  September,  1017,  the  de- 
fendant being  in  tbe  business  of  buying  and 
selling  cattle,  he  having  at  that  time  several 
cars  of  cattle  bargained  for,  the  plaintiff  through 
its  representative  persuaded  blm  to  let  the 
plaintiff  pay  for,  take  them  and  resell  them, 
agreeing  to  guarantee  the  defendant  a  profit 
over  and  above  the  purchase  price,  the  amount 
of  Ae  guaranty  being  indefinite,  bnt  that  the 
defendant  would  realize  a  nice  profit  on  the 
cattle;  that  he  relied  upon  said  guaranty  and 
allowed  the  plaintiff  to  take  over  and  pay  for 
■iz  cars  of  cattle;  that  the  plaintiff  paid  for 
the  cattle  and  ebippcd  them  away.  The  defend- 
ant further  allegt^  that  the  said  cars  of  cattle 
were  worth  a  reasonable  profit  over  and  above 
tbe  purchase  price,  amounting  to  at  least  %4SSO, 
that  he  had  never  been  paid  anything  In  the 
way  of  profit  on  said  cattle,  and  ariccd  for  a 
judgment  against  the  plaintiff  for  his  set-off. 
Held,  that  thia  defense  was  too  vague  and  in- 
definite, and  tbat  the  court  did  not  err  In  strik- 
ing the  same.  See  Jones  v.  Americas  Automo- 
bUe  Co.,  15  Ga.  App.  453,  83  S.  E.  642,  and 
cases  there  cited. 

2.  Bills  and  kotes  «=>104  —  DErEHss  or 

DUBB88  AND  WANT  OV  C0N8IDBBATI0N  FBOP- 
XBLT  STBICKBN. 

The  defendant  further  pleaded  that  shortly 
after  tbJs  transaetton  he  moved  to  Jacksonvill 
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Fla^  and  beeuM  connected  in  baeiness  "with 
cwtain  penoiu  there,  and  became  interested 
in  eertain  proper^,  that  diortly  after  he  set- 
tled at  JacksouTUle  the  plaintiff  sent  a  claim 
against  him  to  an  attorney,  said  claim  being  for 
the  amount  of  the  note  sued  for,  and  that  eaid 
attorney  threatened  to  Institute  court  proceed- 
ings, and  was  about  to  institute  court  proceed- 
ings and  hold  op  defendant's  prtiperty  and 
put  him  out  of  business,  and  that  all  this  was 
done  for  the  pnrpose  of  ntorting  money  or  a 
note  from  the  defendant,  which  he  did  not 
owe  and  which  the  plaintiff  knew  he  did  sot 
owe,  and  that  this  was  done  for  the  purpose  of 
offsetting  what  the  defendant  was  dne  the  plain- 
tiff from  the  sale  of  the  cattle,  that  under  these 
circumstances  he  gave  the  note  and  that  he  al- 
leges that  there  waa  no  consideration  for  the 
note,  that  he  owed  plaintiff  nothing,  that  the 
note  waa  obtained  by  duress,  and  he  prayed 
tor  a  judgment  against  the  plaintiff  for  $450, 
besides  Interest  Held,  that  the  court  did  not 
•rr  in  striking  thla  defense,  which  sought  to 
Kt  np  duresa  and  total  want  of  consideration. 
See  Williams  Buchanan,  17  Oa.  App.  466, 
87  B.  Vt.  905(1),  and  eases  then  cited. 

Brror  from  City  Gonrt  of  Camilla;  Ben 
T.  Buraom,  Judge. 

Action  by  tbe  01  M.  Keys  Commission 
Company  against  Dan  Miller,  with  claim  to 
set-oft  by  defoidant.  Defenses  stricken,  and 
defendant  brings  error.  Aflbrmed. 

Peacock  A  Gardner,  of  Camilla,  for  plaln- 
tlfC  in  error, 

J.  J.  Hill,  of  Pelham,  for  defmdant  In 
error, 

SMITH.  J.   Judgment  affirmed. 

JBNKIK3,  P.  3n  and  STEPHENS,  J., 
conciir. 


(IS  Oa,  App.  KM) 
ISMPIBB  COTTON  OIL  CO.  PENNY. 

(No.  11201.) 

(Oourt  of  Appeals  of  Oeorgia,  Division  No.  2. 
March  18,  1020.) 

(SvOabtu  bv  <W  Court.) 
1.  WzTNESsn  ^265(10),  2B0— Winrass,  m- 

■BBSHINO  UiaiOBT  FBOH  HEHOaANDTJlC  KADB 
BT  HXH,  HUBI  TESTIIT  IBOX  BBOOXXBOTIOK 
AS  BXISBBHED. 

In  the  trial  of  a  case  a  witness  may  re- 
fresh his  memory  by  referring  to  a  memorandum 
previously  made  by  him  at  the  time  of  the 
transaction ;  but,  after  thus  refreshiug  his 
memory,  he  must  testify  from  his  recoUectdon 
as  thus  refreshed.  This  is  true  where  a  court 
reporter,  who  had  taken  down  the  evidence  of 
a  wltnesa  In  a  former  trial  of  tiie  case,  testified 
that  independently  of  his  notes  of  such  testi- 
mony he  could  not  testify  as  to  what  the  wit- 
ness had  sworn,  and  it  was  not  error  in  the 
court  below  to  refuse  to  permit  him  to  read  to 
the  jury  his  notes.  Albany  Phoepliate  Co.  v. 
Hugger,  4  Ga.  App.  771,  781.  782,  02  S.  E. 
688. 


2.  BnDEHOB  ^S9211  — HUSBAITD  ABD  WIM 
^286^)  — WxTNXSBXB    «S989S(9— rbAir- 

8CBIPT  or  FOBUEB  TBIAL  ADIOSSIBUE  TO  Df- 
PBACH  PABT7  AS  WITKB88,  AlVD  TO  PBOTE  HIS 

ADuissioNs;  husband's  agxkot  tob  win 

QUESTION  FOB  JUBT. 

A  transcript  of  the  evidence  of  a  former 
trial  of  the  same  case  between  the  same  parties, 
when  properly  authenticated,  is  admioaifade  in 
evidence  on  another  trial,  not  only  for  the 
purpose  of  impeaching  one  of  tiie  parties  to  the 
case,  who  is  a  witness,  but  also  for  th«  pur- 
pose of  proving  admlasionB  made  by  sodi  wit- 
ness. Tbe  court  having  admitted  sudi  tran- 
script in  evidence,  it  was  error  to  cmfine  Vb» 
evidence  to  impeachment  alone,  and  it  was  a 
question  of  fact  for  the  jury  to  determine  wheth- 
er or  not  the  husband  was  the  agent  of  his 
wife  in  the  purchase  of  the  goods  sued  for,  and 
the.  action  at  the  judge  In  granting  a  noamdt 
waa  error. 

Error  from  Superior  Ooaxt,  Crisp  Ooiutsr; 
O.  T.  Gower,  Judge. 

Action  by  the  Empire  Cotton  Oil  Company 
against  Ada  Penny,  Judgment  of  nonsalt, 
and  plaintiff  brings  error.  Keversed. 

J.  T.  HUl  and  Jas.  U  Wlmberly.  both  of 
Macon,  for  plaintiff  In  error. 

Pearscm  Ellla,  <^  Oord^  for  dtfendant  In 
error. 

SBfITH,J.  Jodgmait  rerersed. 

JENKINS,  P.  J«  and  8TEPBBNS,  U  an- 
cnr. 


(K  an.  App,  to 
EVANS  T.  LOTT.  (Na  10890.) 

^ort  of  Appeals  of  Georgia,  Division  No.  & 

March  18,  1920.) 

(a»llalm»  bp  Hm  OonrU 

SaU8  «S9  92  — PUBOBABE-HOnBT  KOnE  IB 
ATOrOED  BT  TBAnSAOTIOK  AMOmmRO  TO 
BESCI88I0N  OF  OBIOINAL  SAU!. 

Where  a  person  sells  to  another  personal 
property  under  an  express  warranty,  taking  in 
payment  a  purchasO'money  note,  whidi  recites 
the  consideration  for  which  the  note  Is  giv^, 
if  the  purchaser  should  subsequently,  without 
reterenoB  to  the  ramtract  of  warranty,  mcrelj 
m^e  an  independent  swap  or  exchange  with 
the  seller,  whereby  he  received  other  property 
for  that  originally  purchased,  the  transaction 
would  not  in  law  amount  to  a  rescission  of  the 
original  contract  of  sale,  so  as  to  avoid  the  note 
given  to  the  seller  by  the  purchaser.   In  such 
a  transaction  the  consideration  given  by  the 
purchaser  for  tbe  new  property  arises  by  virtae 
of  the  exchange,  whereby  the  seller  reeelTes 
back  die  orifl^nal  property  sold  by  him,  and  thm 
reason  why  the  pun^oser  owned  that  property 
to  trade  with  comes  from  bis  hsving  given  to 
tbe  seller  his  note  therdor.    But  where,  oa  in 
this  cose,  a  person  sells  to  another  peroMial 
property  under  an  express  warranty,  tohjng 
from  the  seller  a  pundiase-mon^  note  whidi  in- 
cites that  it  is  given  as  purdwse  money  tor  the 


^:^ot  other  cases  see  Mms  tivio  and  KXT-NUHBBB  In  aU  Kv-MumlMred  Dlgerts      Indexes  . 
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property  bou^^  md  where  Babseatiaitlr  the 
purchaser,  acting  under  the  contract  of  war- 
ranty, r^onui  to  tiie  sdler  and  reports  defects 
in  th»  pr(n>ertr  booght  b7  him  and  offers  to 
return  It,  and  where  the  seller,  recognising  his 
contract  of  warranty,  assents  to  and  actually 
accepts  a  return  of  the  property,  the  latter 
transaction  amounts  to  a  complete  rescission  of 
the  former  contract  of  purchase  and  sale,  with 
the  result  that  the  note  prenoualy  given  for  the 
purchase  money  of  the  original  property  becomes 
null  and  void.  The  fact  that  subsequent  to  such 
return  and  acceptance  of  the  property  the  par- 
lies to  the  contract  may  have  agreed  to  the 
subetitntion  of  other  property  in  lieu  of  that 
originally  purchased  would  not  operate  to  re- 
Tive  the  validity  of  the  note  whidi  had  become 
Invalid  upon  the  rescission  of  the  original  con- 
tract under  whldi  it  was  given. 

Error  from  CSty  Ooort  of  Douglas;  W.  B. 
Frier,  Judge. 

Action  by  J.  8.  Lott  agalmt  SL  D,  Braog. 
Judgment  for  plaintlft,  and  defendant  brings 
error.  Berersed. 

Lott  sued  Evans  (m  a  pnHniaeory  note  for 
$17S^  The  defendant  admitted  the  execution 
of  the  note,  and  pleaded  that  tlie  note  was 
without  coQBideratlon,  for  the  reason  that 
subsequent  to  Its  execution  the  contract  un- 
der which  it  was  given  was  rescinded.  It 
aiq;>earB  that  then  have  beea  three  transac- 
tions between  the  parties  to  this  litigation. 
In  the  first  Brans  gave  Lott  his  note  for  $100 
as  boot  In  a  horse-swap ;  In  the  second  borae- 
swap^  In  which  Lott  received  back  the  horse 
first  received  by  E^vans,  Lott  received  an  ad- 
ditional $76  boot,  and  snrrendered  to  Kvans 
Ilia  first  note^  taUi^  a  new  note  for  $175. 
In  this  note  It  was  stated  that  It  was  glvw 
as  purchase  money  for  a  described  horse,  it 
being  the  second  horse  referred  to.  In  the 
second  transaction  Lott  expressly  warranted 
tbe  soundness  of  the  horse  thus  turned  over 
to  Brans.  In  connection  wltb  the  third  trans- 
action the  i^intlff,  Lot^  testified  In  part  as 
follows: 

am  the  plaintiff  In  the  above  cage,  and  I 
remember  the  transaction  for  which  the  note 
sued  uiwn  was  given.  The  note  has  not  been 
iwid,  and  is  just,  true,  and  unpaid.  This  note 
did  not  figure  in  the  last  horse^wap  between 
Mr.  Evans  and  myself.  It  was  given  in  a 
former  horse-swap  between  myself  and  Mr. 
Brans  as  boot.  I  did  not  talie  back  the  mule 
described  In  the  note  sued  npon.  I  swapped 
Mr.  Bvans  another  mole  for  the  one  daaatibed 
in  the  note  sued  upon." 

Ck^MB-ezamtnatlcm : 

"The  note  sued  upon  shows  to  be  for  the  par- 
chase  price  of  a  blacli  mere  mule  about  six 
years  old,  weighing  about  1,000  pounds,  named 
Minnie.  In  about  two  or  three  weeks  after 
this  trade,  and  after  the  note  was  given,  the 
defendant  brought  the  mole  bade  and  stated 
that  there  was  something  wrong  with  her.  I 
don't  remember  just  what  complaint  he  made. 
It  —etna  to  me  like  he  atated  that  she  was  a 
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little  thlck-wlnded.  I  do  not  remember  whethcac 
there  was  any  complaint  made  as  to  her  eyes  or 
not.  I  don't  think  there  was.  However,  I 
would  not  swear  posltlTely  what  the  comidalnt 
was.  He  stated  that  I  had  guaranteed  the  mule 
and  that  he  was  not  satisfied  wltt  her.  I  told 
him  all  right,  turn  her  in  my  lot,  and  this  was 
done.  I  do  not  remember  what  time  of  the  day 
this  was.  Cannot  say  what  time  in  the  morning 
the  mule  was  brought  back  and  turned  in  the 
lot,  or  what  time  of  the  day  it  was  when  we 
finally  '  swapped  mules.  But  he  got  another 
mule  from  me  during  the  same  day  for  the  one 
brought  back.  It  was  a  different  mule  from 
the  4me  described  in  tlw  note." 

The  defendant.  In  his  erldoio^  makes  the 
ftAlowlng  statement: 

"I  told  Mr,  Lott,  when  I  carried  iba  mole 
back,  that  be  had  stated  to  me,  unless  the  mule  - 
was  sound  and  all  right;  that  sbe  was  not  my 
mule,  and  I  would  not  have  to  keep  her.  When 
I  told  him  that  she  was  going  blind,  and  I  did 
not  want  her,  his  reply  was,  'Well,  turn  her  in 
the  lot*" 

The  Jury  returned  a  verdict  in  favor  of  tbe 
plaintiff.  The  defendant  made  a  motion  for 
a  new  trial,  whiciii  was  orerroled,  and  to  this 
Judgment  tbe  idalntlff  excepted. 

T.  A.  Wallace^  of  Dongas,  fbr  j^alntUt  In 
error. 

E.  U  Orantbam,  of  Dooi^a^  for  d^endant 
in  error. 

JENKINS,  P.  J.  (after  stating  tbe  facts  as 
above).  There  Is  really^  very  little  actual  con- 
flict in  the  evidence  as  glvoi  by  the  plaintiff 
and  the  defendant  in  this  case.  The  evidence 
for  the  plaintiff,  as  given  on  direct  examina- 
tion, would,  we  think,  have  been  sufficient  to 
have  sustained  his  case  as  laid;  but  upon  go- 
ing into  details  as  to  the  transaction,  in  his 
evidence  given  <m  cross-ezamlnation,  the 
plaintiff  makes  it  to  plainly  appear  that  the 
horse  described  In  the  note  was  brought  back 
to  him,  tbe  seller,  imder  and  in  accordance 
with  his  contract  of  warranty ;  that  the  de- 
fMdant,  on  brln^g  It  back  to  him,  stated 
that  it  had  been  guaranteed,  and  that  he  was 
not  satisfied  with  the  animal;  that  be  th^ 
told  the  defendant,  **AU  right,"  to  turn  her 
In  fhe  lot;  and  that  this  was  done.  It  thus 
appears  from  the  plaintiff's  own  evldmce  that 
the  last  tran8actl<m  was  not  an  Independent 
horse-swap,  but  that.  In  accordance  with  the 
terms  of  the  warranty  included  In  the  con- 
tract of  sala  of  the  second  mule,  the  defend- 
ant, acting  under  his  rights  under  that  con- 
tract, returned  the  mule,  and  the  plaintiff,  In 
reoognltion  of  his  duty  under  that  contract, 
accepted  him,  all  of  which  neceesarlly 
amounted  to  a  complete  readsslon  of  the  om- 
tract  of  sale  as  previously  made,  and,  this 
being  true,  the  note  giv«i  in  furtherance  and 
In  consideration  of  that  sale  no  longer  re- 
mained valid.  Under  the  evidence  ot  botii 
the  plaintiff  and  the  defendant,  the  defendant 
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owea  for  the  tbird  hone ;  but  the  seller  failed 
In  the  third  Instance  to  take  a  note  therefor, 
u  he  did  In  the  second  Instance.  See  Flaher 
V.  Whltehurst,  14  Ga.  Ai^.  218,  219.  80  S.  B. 
588  (2).  Under  this  view  of  the  law  there 
could  hare  been  no  valid  recovery  In  the  salt 
on  the  note,  and  it  is  unnecessary  to  conaider 
any  of  the  other  aaslgnmeatg  of  errw. 
Judgment  rermed. 

8TBPHSNS  and  SMITH,  3J^  concur. 


(»  Oil  App.  lOS) 

OITX  or  ATLANTA  t.  OUUT  PATINO  00. 
(No.  11164.) 

(Conzt  of  Appeals  of  Oeo^ia,  Diriaoa  Na  3. 
March  18,  1920.) 

(Bvlldbua  hg  Ifte  Court.; 

1.  MnHIGZPAI.  OOBFOBAnOKB  •=»864(1,  Si— 
MAT  IN  CUB  UABILITT  WFTHOUT  OBEATXnO 
A  DEBT  It  UOnWt  XV  TBXABUaT  OB  CUBUEKT 
TAXIS  WILL  DIBCHABOK. 

A  manidpality  may  incur  llabilltj  for  a 
legitimate  expenae  without  creating  a  debt  with- 
in the  meaning  of  article  7,  8  7,  par.  1,  of  the 
(.'onstitntion  of  this  state  (Civ.  Code  1910,  J 
6563),  provided  there  be,  at  the  time  of  Incnr- 
ring  the  liability,  a  safficient  snm  In  the  treasury 
which  may  be  lawfully  used  to  pay  the  liability 
inearred*  ur  If  a  snflteient  ainoimt  to  discharge 
tiie  liability  csn  be  raised  1^  taxation  daring 
the  current  year.  Tate  v.  Elberton,  136  Ga. 
301,  71  S.  E.  420;  City  of  Dawson  v.  Watei^ 
works  Co.,  106  Oa.  696,  32  S.  B.  907 ;  City  of 
AVaycross  v.  Tomberlln,  146  Ga.  504,  91  S.  B. 
560(5);  Gulf  Paving  Co.  t.  City  of  Atlanta, 
149  Ga.  114(8),  00  8.  E.  874. 

(a)  The  mere  "appropriation"  by  the  county 
of  Fulton  of  money  for  tbe  purpose  of  paving  a 
street  within  the  corporate  limits  of  the  city 
ot  Atlanta  would  not  be  such  a  provision  by 
the  city  tor  payiug  the  cost  of  the  improvement 
as  woi^  authodae  it  to  tnear  a  Uabflity  there- 
for. See  Tate  v.  Elberton,  supra. 

2.  MUNICZFAL  OOBPOBATIORS  4=>337— BiDDKB 
HAT  BBOOTBS  DBPOSIT  AfTKB  HX8  BBFOSAL  TO 
OOMTEAOT  BXCAUBB  OT  LACK  OT  AFPROPBZA- 
TTOH. 

The  evidence  on  tbe  trial  of  this  ease  showed 
that  the  city  of  Atlanta,  destrtng  to  repave  a 
portion  of  a  street  within  tiie  limits  on  the 
basis  of  assessments  against  abutting  property 
owners  for  part  of  the  cost  of  the  improvement, 
and  against  the  property  of  the  street  car  com- 
pany which  eccQpied  the  street,  fbr  a  part  of  the 


cost  of  the  improvement,  and  without  any  provi- 
sion for  payment  of  the  balance  of  the  cost 
of  the  improvement,  except  that  the  board  of 
commissioners  of  roads  and  revenues  of  the 
county  of  Pulton  had  promised  to  appropriate 
a  specified  amount  for  that  purpose  advertlasd 
for  bids  to  make  the  Improvementi  and  in  die 
advertisement  provided  that  eadi  Udder  shoold 
deposit  ¥1,000,  conditioned  to  enter  into  a  con- 
tract to  make  the  improvement  In  the  event  the 
bid  should  be  accepted,  and  that  upon  faHnre  to 
enter  into  tbe  contract  the  deposit  should  be 
forfeited  to  the  dty  as  liquidated  damages. 
Tbe  plaintiff  filed  a  bid  and  deposited  with  the 
dty  a  check  for  fl,000,  conditioned  as  above 
mentioned.  The  bid  was  accepted,  and  after 
notice  of  acceptance  a  demand  was  made  upon 
the  bidder  to  ezeoute  the  contract  to  do  the 
paving.  The  bidder  dedined  up<Mi  tbe  gnnind 
that  the  dty  had  not  provided  means  with 
which  to  pay  for  die  work,  and  the  defendant 
thereupon  claimed  and  cashed  the  check  deposit- 
ed as  a  forfeiture.  The  documentary  evidence 
introduced  -  showed  that  at  the  time  the  con- 
tract in  question  was  entered  into  tbe  dty, 
by  solemn  ordinance,  which  has  never  been 
repealed  or  amended,  had  appropriated  every 
dollar  it  could  raise  from  any  and  all  lawful 
sonross  of  revenue  to  otirn  purposes  than  du 
paving  of  die  designated  street,  Induding  the 
whole  amount  which  it  was  andioriaed  under  Its 
charter  to  raise  by  taxation.  The  promise  by 
the  county  of  Fultm  to  appropriate  an  amount 
to  help  pay  the  cost  of  paving  tbe  street  was 
never  carried  out  Held  that,  applying  to  these 
facts  the  prindples  announced  above,  tbe  evi- 
dence demanded  a  finding  In  favor  of  tbe  plain- 
tiff, who  was  seeking  to  recover  the  amount  de- 
posited with  the  dt7  and  which  the  dtjr  had 
claimed  and  oonverted  to  Us  own  oss^  and  tlia 
court-  did  not  err  in  so  dirsednf. 

Error  from  Snperior  Court,  Foltim  Ooob- 
ty ;  Geo.  U  Bell,  Judge. 

Action  by  the  Gulf  Pavii^  Company 
against  the  City  of  AUanta.  Jodsment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

See,  also,  90  3.  E.  638. 

J.  L.  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta, for  plaintiff  In  error. 

Anderson,  Ronntree  &  Croishaw,  of  Afr 
lanta,  for  defendant  In  etrw. 

SMITH,  J.  Judgment  afflrmed. 

JENKINS.  P.  J.,  and  STEPHENS,  J,  «»- 

cur. 
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cat  Va.  UX) 
SOUTHBBN  RY.  CO.  t.  FINUSZ  ft 

SEYMOUR. 

(Sapnma  GDort  of  Appeals  of  TtrginU.  March 
18,  1920.) 

1.  Cabsiebs  o=>219(6)— OoNREcrnra  ob  ds- 

UVERINO  CABBIEB  OF  INTEBSTATB  SHmOEnT 

I.IABLB  FOB  ITS  OWN  DEFAULTS. 

Under  the  Carmack  Amendment  (U.  Si. 
Comp.  SL  SS  S604a,  8604sa),  aathoriEing  the 
shipper  of  an  interstate  shipment  to  sue  the 
initial  carrier  for  the  defaults  of  connecting 
carriers,  but  providing  that  nothing  therein  shall 
deprive  any  holder  <tf.a  Mil  of  lading  of  exiat^ 
ing  remedies  or  rights  of  action,  a  connecting 
or  delivering  carrier  is  liable  for  its  own  d*> 
faults  resulting  in  damage  to  live  stock. 

2.  Afpuz,  and  bbbob  4»236(2)— OBjnmoN 

OR  ACCOnNT  OF  TABLUtOK  SHODIA  BK  MAD* 
BT  UOnOH  TO  EXCLUDE  ETIDBHCT. 

In  an  action  for  damages  to  a  shipment  cl 
live  stock,  an  objection  based  on  an  alleged 
variance  between  an  allegation  that  the  sbii^ 
ment  was  delivered  to  defendant  at  L.,  and  a 
bill  of  lading  showing  that  it  was  delivered  to 
connecting  carrier  at  that  point,  should  have 
be«i  raised  by  motion  to  entude  tlie  evidence, 
in  view  of  Code  1918^  H  810^  6200^  u  to 
amendments. 

8.  OABBIIEBa  «S»228(1)— BUKDKIt  OF  SHOWINQ 
OA.UBE  -or  DAMAQB  TO  SHIPUENT  UHACOOU* 

rAniBD  BT  bhuteb  u  oh  ooHmonno  oab- 

KOCB  SUES. 

When  an  Interstate  carrier  receives  for 
transportation  live  stock  in  good  condition  nn- 
accompanied  by  the  owner  or  his  agent,  and 
delivers  it  in  damaged  or  bad  condition,  the 
bnrdem  of  proof  aa  to  the  cause  of  the  damage 
la  OB  the  carrier. 

4.  Tbiu.  «3»1G6^— Ov  dbmubbbb  to  eti* 
deuce,  ooubt  bound  to  conclude  that 
dahaob  was  dub  to  dbtbndant'a  negli- 

GBNOB. 

Where,  In  an  action  for  damages  to  an  in- 
terstate shipment  of  live  stock,  the  jury  might 
fairly  have  inferred  from  the  evidence  that  the 
damage  was  caused  by  defendant's  negligent 
failure  to  feed  and  water  the  stock  during  their 
Journey,  tiie  court  was  bonad  to  ao  condude  on 
demurrer  to  the  evidence. 

EfarrOT  to  Oorponttlon  Court  of  Danville. 

Action  by  Flnley  ft  Seymour  against  the 
Southern  Railway  Company.  Judgment  for 
plalntiffa,  and  defendant  brings  error,  Af- 
firrned. 

Withers,  Brown  ft  Leigh*  of  Danville,  for 
plaintiff  in  error. 

P.  J.  Hundley  end  W.  H.  Kogrn,  both  of 
Danville,  for  defendants  In  mor. 

PRENTIS,  J.  The  Soutbem  Railway  C<nn- 
pany  complainB  of  a  Judgment  in  favor  of 
Flnley  ft  Seymotir  for  damages  to  mules  ship- 
ped from  Lexington,  Ky.,  to  Danyille,  Va., 
caused  by  the  alleged  nef^fgent  failure  of  the 
company  to  supply  them  with  aofficlent  tbod 
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and  water  during  Oia  ttan«pOTtatlaii.  Tb» 
company  flled  its  demurrer  to  the  plainOffa' 
evidence,  which  the  court  overruled,  and  gave 
Judgment  for  the  plalntilfiL 

Tbiav  are  three  aaalgnmentB  of  erra. 

(1]  The  first  la  atatod  thus: 

"T5ie  evidence  shows  that  the  said  Cincinnati, 
New  Orleans  ft  Texas  Pacific  Hallway  Com- 
pany waa  the  inldal  carrier  lasoliv  the  MU 
of  lading  covering  the  carload  of  mnlw  in  quee- 
tion  in  this  case,  and  that  therefore  the  said 
defendant  is  not  a  proper  party,  plafai^b* 
right  of  action  being  against  said  initial  ca^ 
rier  and  It  alone.** 

The  company  dtes  and  rdies  on  the  case 
of  Chesapeake  ft  Oblo  Ry.  Co.  of  Indiana  t. 
National  Bank  of  CcHumerce,  122  Ta.  471,  06 
S.  £.  454,  and  makes  several  quotationa  tiom 
the  (9inl<Hi,  among  them  this  language: 

*****  And  in  such  case  the  first  contract 
remains  in  force  by  virtue  of  said  federal  stat* 
ute  law,  and  the  shipper  and  all  assignees  of 
hia  daimlng  thfoogh  him  (all  of  whom  could 
have  enforced  sack  original  contract)  have  no 
right  of  action  for  damages  against  such  snbse* 
quent  carrier,  but  only  against  the  Initial  car- 
rier." 

When  the  language  of  any  opinion  Is  to  be 
construed,  the  first  omslderatiou  should  be 
directed  to  the  precise  question  which  was 
before  .the  court  when  the  language  was  used. 
This  being  ascertained,  then  the  language 
should  be  construed  as  relating  to  that  ques- 
tion. The  issue  in  the  case  of  U  ft  O.  Ry.  Ca 
T.  Bank,  supra,  was  whether  the  Union  Par 
dflc  Railroad  Company  or  the  Chesapeake  ft 
Ohio  Railway  Company  of  Indiana  was  the 
initial  carrier.  The  shipment  in  that  case  orig- 
inated at  Medicine  Bow,  Wyo.,  and  an  order 
notify  bill  of  lading  was  Issued  by  the  Union 
Pacific  Railroad  Comjuiny  for  the  transporta- 
tion of  horses  from  that  point  to  Windsor,  N. 
C,  by  way  of  Chicago.  It  appeared,  however, 
that  there  was  a  tariff  regulation  in  existence, 
which  had  been  filed  with  the  Interstate  Com- 
merce Commlflsion  and  was  effective,  which 
prohibited  the  movemoit  of  live  stock  east  of 
Chicago  on  such  a  bill  of  lading.  So  that  It 
was  necessary,  because  of  that  lawful  regu- 
lation, to  stc^  the  shipment  at  Chicago, 
Thereupon  the  owner  entered  Into  a  new  con- 
tract with  the  Chesapeake  ft  Ohio  Railway 
Company  of  Indiana  for  the  shipment  of  the 
horses  from  Chicago  to  Windsor,  N.  C;  the 
original  bill  of  lading  being  surrendered  and  a 
new  one  Issued  therefor  by  the  Chesapeake  ft 
Ohio.  The  chief  controversy  in  that  case,  th^ 
was  whether  the  Union  Pacific  or  the  Ches- 
apeake &  Ohio  was  liable  as  the  initial  car- 
rier, and  all  that  la  said  In  the  opinion  must 
be  construed  in  view  of  the  fact  that  the 
court  determined  that  the  Chesapeake  &  Ohio 
was  such  Initial  carrier,  and  therefore  sub* 
Ject  to  the  respfmsibUitles  ImiHieed  upon  Ini- 
tial carriers  by  the  Carmack  Amendment 
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Bnry  erpreaalon  tued  In  tiut  opinion,  •WbSffh 
can  be  fairly  ctMutnied  as  indicating  that  the 
connecting  and  deUverlng  carrlen  of  an  In- 
tentate  shipment  cannot  tw  sued  for  Uitfr 
own  ne^gence;  was  Inadvertent  and  Is  dis- 
approved. lAat  qnestlon  was  not  InvcdTed 
wx  remotely  conaldwed  In  that  case.  It  Is 
perfectly  well  settled  timt  a  connecting  or 
delivering  carrier  may  be  sued  for  its  own 
defaults,  and  so  far  as  we  are  advised  there 
Is  no  conflict  of  authority  on  this  point 

In  the  case  of  Georgia,  F.  &  A.  By.  Co.  v. 
Bllsh  MiUlng  Co.,  241  U.  S.  190.  36  Sup.  Ct 
Ml.  60  li.  Ed.  MS,  where  It  appeared  that  the 
shipment  wlglnated  at  Seymour,  Ind.,  and 
that  the  Baltimore  &  Ohio  Soothwestem 
Ballroad  Graipany  was  the  Initial  carrier, 
that  the  shipment  was  tranapnted  over  the 
Central  of  Georgia  Kail  road  Company,  a  con- 
necting carrier,  and  reached  Its  destination 
over  the  line  of  the  QetH^la,  SlOTida  &  Ala- 
bama Railway  Company,  the  d^lverlng  car- 
rier, the  first  unestion  raised  la  Identical  with 
ttiat  hwe  Involved,  and  la  thus  stated  by  the 
court: 

"That  the  plaintiff's  exdosivs  remedy  was 
against  the  initial  carrier,  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company,  untler 
the  Gannadc  Amendment  of  sectiim  20  (tf  the 
Hepburn  BiU." 

And  the  ootirt  disposes  ot  that  claim  In 
this  language: 

"The  first  contention  is  met  by  repeated  de- 
cisions of  this  court  The  connecting  carrier 
is  not  relieved  from  liability  by  the  Carmack 
Amendment,  but  the  bill  of  lading  required  to 
be  issued  by  the  initial  carrier  upon  an  inter- 
state ^Ipmuit  governs  the  entire  transporta- 
tion, and  thus  fixes  the  obligations  of  all  par- 
tldpatint  earrinta  to  the  extent  tlmt  tbe  terms 
of  tbe  MU  ot  lading  are  applicable  and  valid. 
The  liability  of  any  carrier,  in  the  route  over 
which  the  articles  were  routed,  for  loss  or  dam- 
age, is  that  imposed  by  the  act  as  measured  by 
the  original  contract  of  shipment  so  far  as  it 
is  valid  ander  the  act*  Kansas  Southern  Ry. 
Co.  V.  Carl,  227  U.  S.  689,  648  [S3  Sup.  Ct 
891,  S7  U  Ed.  688].  See  Adams  £lxpress  Co. 
T.  Cioninger,  226  U.  S.  4»1,  007.  COS  [33  Sap. 
Ct  148,  07  U  Ed.  814,  44  U  B.  A.  (N.  8.) 
257] ;  C  a.  O.  &  St  U  Ry.  v.  Dettiebacb,  239 
U.  S.  588,  001  136  Sup.  Ct  177,  60  L.  Ed. 
4B3];  Southern  Railway  v.  Preacott,  240  X5. 
S.  632,  687  [36  Sup.  Ct  469,  60  I*  Ed.  836] ; 
Northern  Pacific  Ry.  v.  Wall,  ante  [241  U.  S. 
87.  86  Sup.  Ct  488,  60  U  Ed.  905]." 

Ammg  the  InstmcUve  cases  decided  by  tbe 
Supreme  Court  of  the  United  States  in  which 
the  connecting  or  temdnal  carrier  has  been 
sued  and  held  responsible  under  the  bill  of 
lading  issued  by  the  Initial  carrier  are  C.  C, 
a  A  St  Lb  B.  Co.  T.  DetUebach.  239  U.  S. 
SOU  36  Sup.  Ct  177,  60  Xfc  Ed.  458,  and  Mis- 
soDri,  K.  &  T.  R.  Co.  T.  Ward,  214  U.  S.  383. 
87  Sup.  Ct  617. 61  L.  Bd.  12U.  In  the  latter 
case  tbls  is  said : 

"The  purpose  of  tbe  Carmack  Amendment  has 
been  frequently  omdderad  Iqr  ibim  court  It 


wo  to  create  In  the  Initial  carrier  unity  ot 
responidbillty  for  the  transportation  to  destlna' 
tlon.  Atlantic  Coast  line  Railroad  Co.  t. 
Riverside  Mills.  219  U.  &  186  [31  Sopw  Ct 
164,  06  U  Ed.  167,  81  li.  R.  A.  (N.  S.)  7]; 
Northern  Pacific  Ry.  Co.  v.  Wall,  241  V.  S. 
87,  92  [86  Sup.  Ct  493,  60  Ii.  Ed.  900].  And 
provisions  in  the  bill  of  lading  InconsistKnt 
with  that  UaUlity  are  void.  Norfolk  ft  West- 
em  Ry.  Go.  V.  Dixie  Tobacco  Co.,  228  U.  S. 
588  [S8  Sup.  Ct  600;  67  U  Ed.  980].  WUIe 
tbe  receiving  carrier  Is  tbus  responsible  for  the 
whole  carriage,  each  connecting  road  may  still 
))e  sued  for  damages  occurring  on  its  line ;  and 
the  liability  of  such  participating  carrier  is 
fixed  by  the  applicable  valid  terms  of  the  orig- 
inal biU  of  lading.** 

The  same  rule  Is  followed  la  the  recent 
cases  of  John  Lysaght  Limited,  v.  Leblgh 
Valley  R.  Co.  (D.  C.)  264  Fed.  353 ;  Elliott  v. 
Chicago,  M.  &  St.  P.  Ry.  Ca,  35  S.  D.  57,  150 
N.  W.  777 ;  10  C.  J.  542. 

The  reasons  for  this  conclusion  have  been 
BO  frequently  stated  as  to  need  no  repetition. 
Tbe  Carmack  Amendment  Itself,  which  pro- 
vides that  the  shipper  may  sue  tbe  Initial  car* 
rier,  either  for  its  own  default  or  for  the  de- 
fault of  any  connecting  carrier,  contains  this 
conclusive  proviso: 

"That  nothing  in  this  section  shall  deprive 
any  holder  of  sucb  *  *  *  blU  of  lading  U 
any  remedy  or  right  of  action  which  he  hat 
under  the  existing  law."  C.  S.  Gomp.  St  { 
8604a. 

So  that  there  can  be  no  dofubt  0iat  tbe  Ini- 
tial carrier  may  be  aued,  rtther  for  its  own 
ne^Igenoe  or  ftor  that  of  any  oHmecang  car- 
rier, while  each  of  the  connecting  carriers 
may  be  sued  tbr  its  own  default  w  neiSigence; 

[2]  ^e  second  assignment  Is  based  npoo 
what  la  called  a  fatal  variance  between  the 
allegations  and  the  proof ;  it  being  alleged  in 
the  declaration  that  the  mules  were  delivered 
to  the  defendant  company  at  Lexington,  Ky., 
whereas  the  bill  of  lading  shows  that  th^ 
were  delivered  to  the  ClnclDnatl,  New  Orleans 
A  Texaa  Pacific  Railway  Company  at  Lexing- 
ton, Ky.  The  established  rule  In  Virginia  is 
that  objection  for  a  supposed  variance  be- 
tween the  allegaticms  and  the  proof  should 
be  made  lu  the  trial  court  and  that  the  ap- 
propriate metiiod  of  making  audi  objection  is 
to  move  to  exclude  the  evidence.  Bertha 
Zinc  Co.  V.  Martin,  93  Va.  801,  22  S.  E.  868. 
70  L.  R.  A.  999;  Newport  News  &  Old  Point 
Ry.  &  E.  Co.  V.  Mccormick,  106  Va.  517,  56 
S.  B.  281;  Va.  &  Southwestern  Ry.  Ca  v. 
Bailey,  103  Va.  228,  49  8.  E.  38 ;  Conrad  v. 
Ellison-Harvey  Co.,  120  Va,  458,  91  8.  E.  76S, 
Ann.  Cas.  1918B,  1171;  Standard  Paint  Co.  v. 
Vletor,  120  Va.  695,  91  S.  D.  752. 

The  question  Is  controlled  In  this  state  by 
Code  1919,  I  6250,  so  frequently  construed, 
which  provides  that,  U  a  variance  between 
tbe  evidence  and  the  allegations  appear,  the 
court,  if  it  considers  that  substantial  Justice 
will  be  promoted  and  that  the  opposite  party 
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caunot  be  prejudiced  ther^f,  may  allow  the 
pleadings  to  be  amended,  or,  Instead  of  hav- 
ing the  pleadings  amended,  may  direct  the 
jury  to  find  the  facts,  and,  if  It  consider  the 
variance  such  as  could  not  have  prejndioed 
the  opposite  party,  may  give  judgment  accord- 
ing to  the  right  of  the  ease,  and  also  by  Code 
1919,  {  eiM,  which  provides  that  the  court 
may  at  any  time.  In  the  furtherance  of  Jus- 
tice and  upon  such  terms  as  It  may  deem  Just, 
permit  pleadings  to  be  amended,  and  that  at 
every  stage  of  the  proceedings  the  court  shall 
disregard  any  error  or  defect  which  does  not 
affect  the  substantial  rights  of  the  parties. 

In  this  case  there  was  no  surprise  what- 
ever, because  the  company  itself  Introduced 
the  bill  of  lading  which  It  now  claims  pro- 
duces the  variance.  The  case  was  fairly  tried 
and  submitted  to  the  Jury;  fb&  attention  of 
counsel,  court,  and  Jury  being  directed  only 
to  ascertaining  the  responsibility  of  the  com- 
pany as  the  delivering  or  terminal  carrier. 
Whenever  It  is  desired  to  raise  a  question  of 
this  character,  which  may  he  cured  by  amend- 
ment of  the  pleadings,  it  should  be  raised  by 
motion  to  exclude  the  evidence. 

[3, 4]  It  is  also  claimed  that  the  evidence  is 
Insufficient  to  support  the  Judgment,  and 
there  Is  much  discussion  In  the  brieft  as  to 
'Whether  the  burden  of  proof  as  to  the  cause 
of  the  damage  was  upon  the  plaintiffs  or  the 
company.  In  our  view,  the  weight  of  author- 
ity is  that  such  burden  is  upon  the  company 
when  it  receives  for  transportation  live  Btu(^ 
In  good  condition,  unaccompanied  by  the  own- 
er or  his  agent,  and  delivers  It  in  damaged  or 
bad  condition.  Galveston.  H.  &  S.  F.  Ry.  Go. 
T.  Wallace,  223  U.  S.  481,  32  Bup.  Ct.  200,  B6 
Ij.  Sd.  523  (a  pertinent  case,  though  not  in- 
volving a  shipment  of  live  stock) ;  Church  t. 
Chicago,  B.  &  Q.  R.  Co.,  81  Neb.  615,  116  N. 
W.  B20;  Teeter  v.  Southern  Express  Co.,  172 
N.  G.  616,  90  S.  E.  761;  Illinois  Cent.  B.  Co. 
V.  Word,  149  Ky.  220,  147  S.  W.  949;  note 
130  Am.  St  Rep.  442.  In  the  case  in  Judg- 
ment this  question  is  immaterial,  because  the 
Jury  might  fairly  have  inferred  from  the  evi- 
dence that  the  damage  to  the  males  was 
caused  by  the  negligent  failure  of  the  defend- 
ant company  to  feed  and  water  them  pr<^rly 
during  their  long  Journey,  and  therefore  the 
trial  court  was  bound  so  to  condade  under 
tbe  demurrer  to  the  evidence  mle, 

^Tbe  Judgment  Is  ]>lainl7  tlf^ 

Affirmed. 


(127  Va.  TTZ) 

QRTX  OF 


BIGHMOMD  T. 


ROSEL 

March 


(Supreme  Court  of  Appeals  of  Ylr^ia. 

18,  1920.) 

1.  MvnioiPAi.  ooBPOBAnons  «s»763<l)— Ra- 

QVIBBn  ONI.T  TO  BXXBOIBB  CABB  TO  K£EF 
BTDSWALK  IN  BEASONABLT  BAFK  CONDJTIon. 

A  municipality  is  not  an  insurer  against 
Accidents  on  Its  sidewalks,  but  is  liable  only 


for  its  failure  to  use  ordtnair  care  under  tht 
circumstances  to  keep  tlie  sidewalk  in  a  rea- 
sonably safe  condition  fbr  ordinary  travel  by 
persons  aaing  due  care,  and  a  defect  In  the  walk 
is  not  actionably  unleas  it  la  audi  as  mi^ht 
rcaaimably  ba  pronnned  to  lia  dangerous. 

2.  MuirzciPAz.  coBPOunoira  ^s9800(^~Pi- 

DBSniUir  NEED  HOT  LOOK  lt>B  DEFEOTB  XH 

Ordinary  csre  does  not  require  that  pedes- 
trian, using  a  dty  sidewalk,  sbaU  inspect  it 
for  defects,  or  be  on  tbe  lookout  for  defects  or 
obstructions;  but  he  may  act  on  tbe  ossnmp* 
tion  that  the  walk  is  in  a  reasonably  safe  con- 
dition, nnless  the  danger  la  so  obvious  that  it 
would  be  apparent  to  an  ordinarily  prudent 
person. 

3.  MximciPAL  ooapoaATiONS  «=aT91(l)— Must 

INSPECT  BIDBWAUE  FOB  OANOEBOUS  IXBEaU- 
LABtTIES. 

A  municipality  is  charged  with  tbe  duty  of 
reasonable  inspection  of  its  sidewalks,  and  is 
held  to  have  knowledge  of  defects  which  such 
an  inspection  would  disclose. 

4.  MUNICIPAI.      COSPOBATIOITB  ^»^1(6>— 

Whethek  DGrecT  iif  sidewalk  is  actioet- 

ABIX  IS  OBDINABtLT  A  JUBT  QUESTION. 

Whether  a  defect  or  obstruction  in  a  side- 
walk was  such  as  to  give  a  right  of  action  to  a 
person  injured  thereby  Is  ordinaril;  a  jury 
question,  since  it  is  a  complicated  question  of 
fact,  involving  the  height  of  the  obstruction,  Its 
appearance  to  pedeatriaiis,  and  the  peril  whldi 
mi^t  have  been  anticipated  by  the  dty  bj 
the  exercise  of  reasonable  forethought. 

B.  Trial  «s»1B6(3)— Ok  dkhubbib  to  kvi- 

DBKCK,  facts  WHICH  JUBT  UIOHT  FIND 
AOAIN8T  DEinrBBAlfT  ABE  COHSIDEBBD  AS 
FOUND. 

In  ruling  on  a  demurrer  to  -the  evidence, 
facts  as  to  which  reasonable  minds  might  differ 
under  tbe  evidence  might  be  found  by  the  jur; 
against  demurrant,  and  therefore  must  be  con- 
sidered by  the  court  as  baring  been  so  found. 

6.  MUNZOIPAZ.  OOBPOBATIOnS  ^821(6H-I>B- 
FBOT  IN  HIDBWALK  UXE.0  NOT  IN  UW  1O0 
SJUQHT  TO  BE  AOnOHABLB. 

An  irregularity  in  a  sidewalk,  causing  the 
elevation  of  a  section  thereof  to  a  height  of  two 
inches  at  one  edge'  and  half  an  inch  at  the 
other  ettge  above  the  rcat  of  the  walk,  and 
which  to  a  casual  glance  appeared  like  an  or- 
dinary expansion  joint  in  tbe  walk,  held  not 
ao  slight  a  defect  that  it  was  not  actionable  as 
a  matter  of  law  and  tbe  dty  was  not  entitled 
to  judgment  on  demurrer  to  the  evidence. 

7.  Municipal     cobfobations  «=»76a(^— 

WhETHEB  sidewalk  OEFBCnVB  DEFENDS  ON 
-  CIBCUUSTANCE8. 

Whether  a  defect  in  a  dty  sidewalk  is  sucb 
as  to  give  one  injured  thereby  a  right  of  ac- 
tion for  damages  depends  on  the  particular  cir- 
cumstances of  each  case. 

8.  Municipal  cobporations  «=»821{5)— De- 
fect NOT  BBASONABLT  DANOEBOUS  DOES  NOT 
WABBANT  VEBDICT  AGAINST  CITT. 

Where  the  defect  In  a  sidewalk  ia  ao  slight 
that  the  minda  of  reaaonable  men  would  nut 
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differ  in  the  conclusioD  tbat  it  was  not  danger- 
ous to  trsvel  in  tbe  ordinary  modes  by  i^ersons 
usins  dne  care,  a  verdict  acainst  tlie  manidpal- 
Uj  cannot  ba  nutained. 

9;  MXJHIOXPAL  COBPOBATION8  ^i9S06(l>— MUBT 
AimOIFATB  USB  OF  BXDBWALK  XH  OBDXHABT 

CXBOnHSTANCEB. 

A  city  is  bound  to  anticipate  tbat  its  side- 
walks will  be  used  by  pedestrians  under  cir- 
cumstances which  ordinarily  may  occur,  ao  that 
their  attention  may  be  directed  away  from  the 
obetruction  as  tbe^  approach  it 

10.  Municipal  oobpobatzoiis  ^9768(1)— <3nT 

CANNOT  AVOID  XJABILIIT  BBCAU8I  DZnCT 

WAS  OBVIOUS. 
A  city  cannot  avoid  liability  for  injuries 
caused  by  defective  sidewalh,  on  t^ie  theory  that 
the  defect  was  not  actionable,  because  it  was 
BO  obvious,  since  that  would  allow  the  munici- 
pality to  defend  by  setting  np  own  wrong. 

11.  Municipal  oobpobations  4»80e(2)—  Pb- 

DE8TBIAN     AT    CB0B8IN0     MUST  BXEBCI8E 
QBXATBB  CABE  TUAN  ON  BIDBWALK, 
A  pedestrian,  passing  over  a  street  crossing, 
may  more  reasonably  expect  obstructions  there, 
and  should  exercise  greater  care  than  upon  tlw 
sidewalk,  strictly  so  called. 

12.  MumOIFAL  CORPORATIONS  <8=»821(25)— 
MXttB  SIZE  or  DKFECT  DOBS  NOT  ESTABLISH 
OONTBIBUTOBT  NKOUQENCE. 

The  court  cannot  hold  as  a  matter  of  law, 
from  the  mere  size  of  a  defect  In  sidewalk,  that 
a  pedestrian  was  contributorily  negligent,  since 
that  issue  involves  also  all  the  circumstances 
gorrounding  plaintiff  at  the  time,  and  her  con- 
duct In  the  Ucht  thereof. 

13.  Municipal  coefobationb  «^821(25V- 
Pbdestbian  held  not  contributobilt 
nbolioent  as  a  matter  or  uw. 

Where  a  pedestrian  fell  over  a  slight  raise 
In  a  sidewalk,  otherwise  smooth,  after  her  at- 
tention had  becu  diverted  by  an  acquaintance 
passing  in  the  street,  and  when  the  light  and 
shadow  on  the  walk  was  aucfa  that  it  m^ht  have 
rvndexed  the  defect  Inconspicuous,  the  court 
cannot  say  as  a  matter  of  law  that  plaintiff  was 
contributorilj  iieflllgent 

14.  Municipal  cobporations  4=3821(20)— 
gontbibutobt  heauqencb  depends  on 
oibcuiutahcbs  and  ib  oedxnabilt  fob 

JUBT. 

Whether  a  pedestrian,  injured  by  a  defect 
in  the  sidewalk,  ezerdsed  ordinary  care,  de- 
pends on  the  snrxonnding  circumstances  and 
the  danger  reasonably  to  be  apprehended,  and 
even  if  the  facts  are  uncontroverted  the  ques- 
tion is  one  for  the  jury,  if  different  minds  may 
draw  therefrom  different  contusions. 

15.  MUNXOIPAI.  COBPOBATIONB  ^»817(3)— 
BUBDBH  OF  PBOVIMO  OONTKIBUTOBT  HEOLI- 
OBNOB  IB  on  DEFENDANT. 

la  an  action  for  damages  for  injuries  to  a 
pedestrian,  occasioned  by  a  defective  sidewalk, 
die  burden  of  showiog  contributory  negligence 
of  plaintiff  is  on  defendant,  unless  it  affirmative- 
iy  appears  from  plaintiff's  evidence. 

Frentia,      dissentiiif . 


Error  to  Law  and  Equi^  Court  of  Gitj  of 
Bichmond. 

Action  by  ACarian  8.  Boae  asatnst  tbe  CItj 
of  Bi<duiiond.  Judgment  few  plalntU^  and 
defendant  brings  error.  Affirmed. 

This  is  an  action' by  the  defendant  In  error, 
Marian  S.  Bose,  against  the  city  of  Bich- 
Euond,  to  recover  damages  for  injury  sustain- 
ed by  a  full  alleged  to  have  been  caused  by 
tbe  defective  condition  of  a  sidewalk  of  the 
city. 

Tbe  defoidant  In  error  will  be  hereinafter 
rtferred  to  as  plaintiff. 

There  was  a  trial  by  Jury.  After  the  testi- 
mony  both  for  the  plaintiff  and  defendant 
was  in,  and  there  had  been  a  view  by  the 
jury,  the  city  demurred  to  the  evidence^  The 
Jury  returned  a  verdict  In  favor  of  the  plain- 
tiff, subject  to  the  demurrer  to  evldoice. 
Whereapon  the  court  overruled  such  demurs 
rer  and  entered  Judgment  for  the  plaintiff  In 
accordance  with  the  verdict  Thereupon  the 
dty  moved  Uie  court  to  set  aside  the  Jndff* 
ment  and  verdict,  on  tlie  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence. 

The  material  facta  ot  the  caae  shown  by 
tJie  evidence,  as  It  must  be  regarded  upon  de- 
murrer thereto,  axe  as  follows: 

The  accident  occurred  on  one  of  Qa  aide* 
walks  of  Poe  street 

The  sidewalks  on  both  sides  of  the  street 
are  of  cmcrete,  8  feet  in  width.  Between 
the  sidewalks  and  the  curbing  of  Uie  street 
are  grass  plota,  approximately  of  tbe  aanw 
width  as  the  sidewalks.  In  whldi  plots  Shade 
trees  of  condderaUe  idse  were  atan^ng  at 
the  time  of  the  accident  at  Intervals  aloiMC 
on  both  sides  ct  the  street  the  whole  laigtb 
of  the  block.  The  street  runs  approximately 
due  east  and  west.  The  ac<ddent  occurred  on 
the  sidewalk  on  tbe  north  side  of  the  street 
at  a  point,  as  one  goes  westward,  about  16 
feet  from  the  corner  of  the  block  where  such 
street  is  crossed  by  Barton  avenue.  The  de- 
fect in  the  sidewalk  consisted  in  this : 

A  section  of  the  sidewalk,  approximately 
10  feet  in  length,  between  its  expansion 
Joints,  had  been  lifted  by  the  roots  of  a  shade 
tree  growing  In  its  location  about  (^poslte 
the  center  of  such  section  of  sidewalk,  so 
that  such  section  was  lifted  above  the  level 
of  tlie  sidewalk  elsewhere  on  that  side  of  tbe 
street.  A  difference  in  level  existed  all  tlie 
way  across  the  sidewalk,  at  both  ends  of  the 
lifted  section,  along  the  lines  of  the  expan- 
sion Joints,  at  right  angles  to  the  sidewalk; 
but  it  was  not  tbe  same  difference  at  tbe  in- 
ner edge  of  the  sidewalk,  next  to  tbe  build- 
ing line,  aa  it  was  at  the  outer  edge,  next  to 
the  street  curbing  and  the  tree.  At  the  inner 
edge  the  lifted  section  stood  one-half  inch, 
and  at  the  outer  edge  two  inches,  above  tbe 
level  of  the  other  sidewalk,  at  both  ends  of 
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It  There  was  no  break  In  the  section  afore- 
said, other  than  Ua  being  lifted  tn  the  man- 
ner described  at  the  azpansion  Joints^  which 
cansed  the  aurfbce  of  the  aids  of  such  see- 
tloa  to  stand  perpendicularly  above  th^  level 
of  the  sideiralk  which  Joined  It  at  audi  ends; 
the  deration  being  a  half  Inch  at  the  inner 
edge,  gradually  increasing  to  two  Inches  at 
the  outer  edge  as  aforesaid. 

Tbo  evidence  shows  aflBrmatiTely  that  the 
defect  aforesaid  was  the  only  Inequality  In 
the  level  of  the  sidewalk  on  the  north  aide  of 
Qie  street  for  the  entire  Mode  on  whidi  the 
acddent  occurred ;  and  the  evidence  does  not 
dlsdose  that  ttiere  were  any  Inequalities  In 
the  level  of  the  ^dewalk  elsewhere  on  that 
side  of  the  street,  or  on  the  south  side  of  it 

The  <nily  material  conflict  Oiat  there  la  in 
the  case,  between  the  evidenoe  for  the  plain- 
tiff and  that  fbr  fbe  city,  is  on  the  subject  of 
tbB  obviousness  of  the  obstruction  on  the 
sidewalk  occasioned  the  defect  aforesaid. 
On  this  subject;  In  behalf  of  the  plaintiff 
(among  other  circumstances  In  their  nature 
difficult  to  recount  but  at  once  apparent  to  a 
jury  on  a  view  after  hearing  the  testimony 
in  the  case),  the  following  facts  appear  In  the 
record: 

The  elevation  of  the  section  of  sidewalk 
aforesaid  was  in  fact  high  enough  to  catch 
the  foot  of  the  plaintiff  as  she  was  walking 
slowly,  and  did  in  fact  cause  her  tall  and 
the  resulting  Injury.  Further: 

The  plaintiff  did  not  In  fact  observe  the 
difference  in  the  elevatiott  aforesaid  until 
she  struck  her  foot  against  It  and  fell. 

The  accident  occurred  about  2  p.  m.  on  a 
March  day  (the  15th  of  March),  when  the  sun 
was  shining  brightly.    The  plaintiff  was 
walking  westward  on  the  outer  side  of  the 
sidewalk,  because  of  the  fact  that  a  servant 
was  walking  along  the  inner  side  of  it ;  the 
plaintiff  being  as  nearly  beside  the  servant 
as  the  width  of  the  walkway  would  permit, 
but  a  little  to  the  rear  of  the  servant  The 
plaintiff  wore  her  glasses  at  the  time.  She 
was  not  in  a  ^urry,  and  was  walking  very 
slowly,  as  her  nine  months  old  baby.  In  Its 
carriage,  was  being  rolled  along  by  the  serv- 
ant, and  as  the  plaintiff  did  not  allow  the 
carriage  to  be  rolled  fast,  on  account  of  jar- 
ring the  baby.  The  plaintiff  did  not  live  In 
that  locality.   She  was  on  her  way  to  her 
motlier's,  who  lived  on  North  avenue.  When 
before  that  time  on  Poe  street  the  plaintiff 
as  a  rule  walked  on  the  south  side  of  It  She 
had  no  knowledge  of  the  defect  aforesaid  on 
the  north  side  of  the  street   On  this  occa- 
sion, as  she,  the  baby,  and  nurse  came  to  Poe 
street  instead  of  turning  westward  along  It 
on  its  south  side,  as  the  plaintiff's  custom 
was,  the  servant  crossed  over  to  the  north 
Bide,  and  the  plaintiff  "made  no  objection." 
am  sbe  testifies,  "because  it  was  a  chilly  day, 
and  [she]  thought  it  was  very  well  for  the 
*batQr  to  be  on  the  sonny  aide  of  the  street" 


As  they  moved  along  on  that  side  ot  the 
street  as  aforesaid  and  approach^  the  oh- 
structkm  aforesaid,  the  plaintiff  saw  an  ac- 
qoatotance  In  an  automotdle  approadblng, 
going  eastward  altmg  Poe  street  How  bMig 
she  looked  in  his  direction  does  not  appear 
from  the  evidence^  but  she  did  look  towards 
him,  and.  at  that  hour  the  sun  would  have 
shond  almost  directly  in  her  face  as  she  look- 
ed in  that  direction,  movlni^  as  die  was, 
practically  due  westward.  She  bowed  her 
head  in  greeting  to  this  acquaintance  as  fae 
passed.  As  the  latter  passed,  the  plaintiff 
was  labont  two  steps"  from  the  obstruction 
aforesaid  cansed  tlie  aid  of  the  lifted  sec* 
tlim  of  sidewalk  nearest  her,  according  to 
the  testimony  of  a  witness  for  plaintiff.  Sbe 
did  not  stop  at  all,  but  after  lookbig  towards 
the  acquaintance  (for  how  long  does  not.  ap- 
pear as  aforesaid),  and  having  bowed  to  blm, 
die  turned  her  gaze  bade  in  front  of  her, 
"looking  straight  ahead"  as  she  walked,  as 
She  testifies,  but  as  aforesaid,  she  did  not  see 
the  obstruction  until  she  struck  her  foot 
against  it  and  fell  forward  upon  the  side- 
walk, causing  her  serious  injury. 

At  that  time  of  the  year,  of  conrse.  there 
conld  have  been  no  great  amoimt  of  foliage^ 
If  any,  on  the  tree  aforesaid,  which  had  lift- 
ed the  section  of  walkway  as  aforesaid  (and 
the  evidence  Is  silent  on  this  point);  but  it 
seems  quite  sure  that  its  branches,  and  per- 
haps its  trunk,  stood  at  that  hour  directly 
between  the  sun  and  the  obstruction  over 
which  the  plaintiff  stumbled.  And  as  to 
what  diadow  they  cast  on  such  obstruction 
the  evidence  is  also  silent  but  they  must  have 
cast  some  shadow  uiton  It  There  were  nor- 
mal grooves  at  right  angles  across  the  con- 
crete sidewalk,  at  intervals  of  approximately 
every  5  feet  and  where  the  obstruction  afore- 
said existed  a  groove  was  normally  to  be  ex- 
pected to  be  seen  by  a  traveler  along  the  side- 
walk. Such  grooves,  where  normal,  cansed 
no  Inequality  in  the  level  of  the  sidewalk. 

In  addition  to  such  circumstantial  evldoice 
on  behalf  of  the  plaintiff,  on  the  subject  of 
the  obviousness  of  the  obstruction,  there  was 
the  express  testimony  of  a  witness  for  the 
plaintiff,  which  was  not  objected  to  by  the 
city,  in  which,  referring  to  the  appearance  of 
the  inequality  in  level  of  the  sidewalk  caused 
by  said  obstruction,  such  witness  said: 

"Tes,  sir;  It  is  an  abrupt  ris^  and  yon  really 
can't  detect  it  unless  yon  ar«  paring  particu- 
lar attention,  Just  walUng  in  a  casual  way.** 

On  behalf  of  the  dty,  certain  photographs 
were  introduced  in  evidence,  which  were 
taken  on  February  10th,  near^  a  year  after 
the  acddent.  These  photographs  do  show 
the  obstruction  very  plainly  apparent  at  a 
distance  of  100  f^et  and  also  tnm.  nearer  by, 
and  It  is  proved  for  the  dty  Uiat  tlw  height 
of  the  obstruction  aforesaid  was  the  same 
whoi  tbB  photograph*  woe  takea~as  it  ym 
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«t  the  time  of  the  actddent  Bnt  the  photog- 
rapber  vbo  took  the  pictnres  vas  not  exam- 
ined as  a  nltnesa,  and  it  does  not  aiq;>ear  In 
evidence  at  what  time  of  day,  or  under  what 
condltloui  of  Ilebt  or  shad^  or  other  drcum- 
stances,  they  were  token. 

There  la  no  evidence  in  the  record  tending 
to  show  that  no  accident  had  previously  re- 
sulted from  the  defect  in  the  sldewklk  afore- 
said. 

H.  B.  PoUard,  of  Blchmond,  for  plaintiff 
In  error. 

Fulton  ft  Wicker,  of  Bldunond,  txa  defend- 
ant In  error. 

SIMS.  J.  (after  stating  the  facts  as  ahoTe). 
The  controventy  In  the  case  In  Jndgnwnt  is 
not  one  of  law,  but  ot  fact 

The  law  applicable  to  cases  of  this  char* 
acter  Is  well  settled. 

There  are  two  issues  Involved :  (1)  Wheth- 
er the  mnnldpallty  was  primarily  liable; 
and,  if  sob  09  whether  there  waa  coDtrtbn- 
tory  negligence  on  the  part  of  the  plaintiff, 
which  barred  her  right  of  recovery. 

[1]  The  primary  liability  of  the  municipal- 
ity. If  It  existed,  must  have  arisen  from  its 
breadi  of  doty  in  its  failure  to  exerdsa  rea- 
sonaUe  or  ordinary  care  aaier  the  drcum- 
■tanoes  to  keep  its  sidewalk  In  a  reasonably 
eafto  omdltlon  for  travel  In  the  ordinary 
modes  by  persons  exerdslng  reasonable  or 
ordinary  care  on  their  part  under  the  dr- 
cnmstanoes  to  avoid  aoddent 

The  duty  of  the  mnnldpallly  In  the  premla- 
m  was  not  that  ct  an  insurer  against  acci- 
dent upon  the  sidewaUc  Not  every  defect, 
though  it  may  cause  the  injury  sued  for.  Is 
actionable.  The  munidpality  will  not  be  11- 
atde  tm  erezr  mere  inequality  or  irr^ularl- 
ty  in  the  snrfaoe  of  the  way  not  Uk^  to 
cause  injury.  It  Is  only  against  danger 
irtiich  it  can  or  ought  to  anticipate,  in  the 
exerdse  of  reasonable  forethought.  In  view 
of  Oie  actual  condition  of  Oie  way  (if  it  has 
actual  or  constructive  notice  thereof),  that 
the  municipality  Is  bound  to  guard. 

[2,  S]  In  the  latter  particular,  however,  the 
duty  of  tile  munidpality  is  different  from 
tbat  of  the  perstm  using  the  way.  With 
respect  to  audi  perscm  the  condition  will  be 
held  to  be  ouly  what  it  appears  or  would  ap- 
pear to  he  to  him  tn  the  exwdse  of  ordinary 
care  on  his  part  to  avcdd  accident  If  he 
has  no  previous  knowledge  of  a  defect  In 
ttie  way,  he  owes  no  duty  of  Inspection  to 
discover  It  and  he  is  not  required  to  be  m 
the  locAmit  for  d^Mts  or  otwtructlonB.  In 
the  absence  of  knowledge  to  the  contruy,  he 
may,  if  the  exercise  ot  reasonable  or  ordi- 
nary care  under  the  drcnmstanoes  would  not 
give  him  that  kiunrledge,  act  on  the  assump- 
tion that  the  way  is  in  a  reasonably  or  oi^ 
dlnarlly  safe  condition.  But  he  may  not  neg- 
ligently dlsr^ard  dangers  which  are  so  open 
and  obvious  that  th^  would  be  apparent 


to  an  ordinarily  prudent  perstm  In  a  like  alt- 
uatlrai ;  whweas,  with  reflect  to  the  munici- 
pality, it  is  charged  with  the  duty  of  reason- 
able inspection,  and  the  condition  vriU  be 
held  to  be  what  It  in  truth  is,  if  such  Inspec- 
tion would  disclose  It 

That  the  above  Is  the  substantive  law  on 
the  subjects  mentioned  all  the  authorities 
agree.  Among  them  are  the  following,  which 
are  dted  in  argument  before  us :  4  Dillon  on 
Muu.  Corp.  (5th  Ed.)  H  1697,  IHl;  28  Oyc. 
1358-1361,  136ft-1367,  1396 ;  Bedford  City  v. 
Sltwell,  110  Va.  296,  65  S.  E.  471;  Osborne  v. 
Pulaski,  etc.,  Co.,  95  Va.  17,  27  S.  E3.  812; 
Moore  v.  Richmond,  85  Va.  545,  8  S.  £1.  387 : 
Portsmouth  v.  Lee,  112  Va.  430,  71  S.  E.  630 ; 
Cook's  Adm'r  v.  Danville,  116  Va.  385,  82  S. 
E.  90,  L.  R.  A.  1915A.  1199 ;  Newport  News, 
etc.,  R.  Co.  V,  Clark's  Adm'r,  109  Va.  205, 
52  S.  E.  1010,  6  li.  R.  A.  (N.  S.)  905,  115  Am. 
St  Rep.  868;  Richmond  v.  Schonberger,  111 
Va.  168,  68  S.  E.  284;  Richmond  v.  Courtney, 
32  Grat  (73  Va.)  792. 

It  is  a  concessum  In  the  case  In  Judgment 
that  the  defective  condltlm  of  the  sidewalk 
had  existed  for  an  amply  suffident  time  be- 
fore the  acddent  to  have  given  the  dty  actu- 
al or  constructive  notice  of  such  condition, 
and  It  took  no  steps  to  remedy  that  coadi- 
tlon;  and  the  city  took  the  position  on  the 
trial,  as  one  of  Its  defenses,  that  the  actual 
conditiMi  of  the  sidewalk  did  not  inresent  a 
case  of  an  actionable  defect 

1.  The  first  question  for  oar  decision, 
therefore,  is  whether,  but  for  the  demurrer 
to  evidence,  there  was  suSdent  evidence 
before  the  Jury  to  have  warranted  them  In 
finding  that  the  unevenness  in  the  sldevralk, 
which  la  described  In  the  statement  preced- 
ing this  opinion,  was  an  actionable  defect 
In  that  It  was  a  conditifm  which  the  dty, 
in  the  exercise  of  reasonable  forethougbt, 
ought  to  have  antldpated  would  render  the 
sidewalk  unreasonably  unsafe  for  travel  in 
the  ordinary  modes  by  persoos  exerdslng 
reasonable  or  ordinary  care  on  their  part 
under  the  drcumstances  to  avoid  acddent 

[4-B]  In  the  vary  nature  (tf  the  case  the 
problem  involved  In  this  qnestl<m  is  ordi- 
narily essentially  a  Jury  question.  It  Is  a 
complicated  que^on  of  fact  It  Is  not  dm- 
ply  a  matter  ot  the  hdght  of  tbB  obetmc^ 
tlMi,  but  also  of  bow  unexpected  Its  exist- 
ence was  to  a  person,  sudi  as  t2ie  pl^ntiff. 
who  had  encountered  no  audi  obstructions 
elsewhere  In  that  locality,  and  who  did  not 
previously  know  ot  its  existence;  of  wtiat 
its  appearance  would  reasonably  be  expected 
to  be  to  <me  iu>proadiing  it  under  the  cir^ 
cumstanoea  whidi  attended  the  plaintiff, 
some  of  whldi  drcnmstanoes  are  mentioned 
In  the  statement  preceding  this  (pinion,  none 
of  whldi  were  extraordinary,  and  hoice  all 
of  whidi  might  have  reasonably  bem  antici- 
pated by  the  dty  by  the  exerdae  of  reason 
able  torethooghts  and  whettier  audi  a  per^ 
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son,  la  the  exercise  of  ordinary  care,  would 
be  expected  to  detect  the  true  condition  of 
the  defect.  If  approaching  it  under  the  clr* 
camstaaceB  which  attended  the  plaintiff. 
These  are  all  matters  in  their  nature  unsuit- 
ed  for  decision  other  than  by  a  Jur^  being 
la  the  case  before  us  of  such  character  that 
they  admit  of  different  conclusioDs  by  rea- 
sonable men.  And  we  think,  as  did  the 
learned  trial  Judge,  that  on  the  demurrer 
to  evidence  by  the  dty  such  question  of  fact 
is  concluded  against  the  city. 

[7]  Decided  cases  are  of  but  little  assist- 
ance to  the  court  in  the  consideration  of  such 
a  question  as  that  here  before  us.  The  au- 
thorities emphasize  the  truth  that,  In  this 
diaracter  of  cases,  especially : 

"In  oocA  o<U0  the  way  la  to  be  pronounced 
safficient  or  insnfficient,  as  It  Is  or  is  not  rea- 
sonably safe  for  ordinary  purpoeeg  of  trarel 
wndor  the  particular  circumstancet  which  fxist 
In  connection  with  that  partUmlar  oa«& 
•  •  28  Qra  1366.  1807.  ataliw  np- 
plied.) 

[S]  It  Is  (tf  Gooiae  true  that,  where  the  ob- 
stnictl«Hi  in  the  way  is  so  slight  that  -the 
minds  of  reasonable  men  would  not  differ 
In  tihe  coDdnston  that  it  would  not  be  like- 
ly to  endanger  travel  In  the  ordinary  modes 
by  perscms  enrdalng  reasonable  or  <nrdlnary 
care,  the  court  would  not  sustain  a  verdict 
undertaking  to  establish  the  primary  liabili- 
ty ot  the  municipality  afbresaid;  but  such 
Is  not  the  character  of  case  before  ns, 

[>]  As  above  noted,  the  city,  on  this  Ques- 
Uon,  is  dbaiged  with  the  duty  ot  exercising 
reason^Ue  forethone^t  on  the  subject  of 
wliat  Is  Ukely  to  be  the  result  £rom  the  actu- 
al ccmditioa  of  the  sidewalk  upon  the  safe- 
ty with  which  a  pedestrian,  sach  as  was  the 
plaintiff,  would  traverse  %  wallcing  slowly, 
who  before  near  aroroacb  to  U  might  well 
look  upon  It  as  but  one-of  the  grooves  across 
tike  walk,  to  be  seen  at  the  regular  Intw- 
▼nla  of  about  5  ftet,  because  of  possibly  hav- 
Ing  looked  only  at  the  Inner  edge  of  the  walk- 
way, where  the  uiwvenness  was  scarcely  per- 
ceptible, even  upon  dose  infection,  or  be- 
cause of  the  amdltion  of  U^t  or  shade  at 
ttie  time,  and  wh(ae  attention  mlgbt  then 
be  attracted  elsewhere  by  some  ordlnaiy 
cause  until  immediately  upon  the  defect, 
■when  the  person  might  be  Ukely  to  loc^ 
over  and  b^ond  it,  and  not  observe  its  true 
character  induced,  it  might  be,  so  to  do^  by 
a  previous  subconsdoos  obsraratlon  and  ap- 
praisal of  tt  as  but  a  normal  groove  across 
the  walk, 

[IS]  It  should  be  borne  in  mind  that,  as 
travel  was  not  attempted  to  be  stopped,  but 
was  permitted  on  the  walkway  in  question, 
the  defense  of  the  city,  that  the  defect  was 
not  actkmabl^  must  rest  m  the  position 
that  the  defect  was  too  Blit^t  to  be  actlon- 
tiblA,  The  municipality  will  not  be  allowed, 
In  sach  a  case^  to  urg^  In  JuatiflcatlMi  of  its 


leaving  it  there,  that  a  defect  In  its  streets 
Is  so  large  that  it  Is  obviously  an  obstruction 
and  a  menace  to  pedestrians,  as,  for  ex- 
ample, where  the  defect  consists  In  an  ob- 
struction 7^  laches  high,  as  In  Richmond  v. 
Gentry,  111  Va.  160,  68  S.  E.  274.  That 
would  be  to  allow  the  municipality  to  defmd 
by  setting  np  its  own  wrong,  consisting  of 
its  own  gross  neglect  of  duty  in  the  premis- 
es. Hence  the  court  will  not  hold  as  a  mat- 
ter of  law  that  a  defect  is  so  large — L 
e.,  that  the  onnnldpality's  negligence  has 
been  so  gross—that  the  defect  is  not  action- 
able. 'If  it  were  otherwise,  munidpallties 
would  need  only  to  be  grossly  n^ligent  in 
the  premises  in  order  to  be  relieved  of  the 
duty  of  keeping  their  streets  in  proper  con- 
dition for  public  traveL  The  defense  of  the 
munldpallty  in  such  case,  if  defense  it  has, 
must  rest  upon  the  position  that  the  plain- 
tiff has  been  guilty  of  contributory  negli- 
gence, which  will  bar  recovery  notwithstand- 
ing that  the  defect  is  actionable. 

In  the  case  last  dted  (Richmond  v.  Gentry, 
111  Va.  160,  68  S.  E3.  274),  the  uncontrovert- 
ed  facts  were  that  the  defect  consisted  of 
a  stone,  In  size  S  feet  6  inches  long  by  1  foot 
in  width  and  six-tenths  of  a  foot  in  thick- 
ness at  the  end  against  whidi  the  plaintiff 
stumbled,  resting  on  the  surface  of  the  side- 
walk 10  inches  from  the  front  ot  a  building 
for  an  entrance  step  to  which  the  stone  was 
used,  and  there,  too,  the  uncontroverted  fact 
was  also  that  the  plaintiff  "had  often  passed 
the  point  and  knew  of  the  stone  on  the  side- 
walk." But  this  court,  in  the  (pinion  d^ 
livered  by  Judge  Keith,  approved  the  action 
of  the  trial  court  in  refusing  to  give  an  in- 
structtou  to  the  effect  that  as  a  matter  of 
law  such  an  obstruction  did  not  constitute 
an  actionable  defect 

And,  indeed,  In  the  last-named  decision 
the  court  did  not  consider  that  tt  was  even 
a  case  In  which  it  could  say,  as  a  matta  of 
law,  that  the  plaintiff  had  been  guilty  of 
such  contributory  negligence  as  barred  re- 
covery. 

There  Is  no  case  In  Virginia  whldi  has 
been  dted  In  aigummt.  In  which  this  court 
has  held  that  the  obstruction  was  so  sUght 
that  It  w&l  he  held,  as  a  matter  of  law,  not 
to  oonstltnte  sn  actionable  defbc^  whwe  the 
obstruction  was  as  great  as  in  the  case  in 
jndgm^t  The  nearest  Virginia  case  to  the 
one  before  us  on  this  ■p<dnt  is  that  of  Bldi- 
mond  V.  Oourtney,  supra,  78  Va.  ^  Orat) 
792.  There  the  obstruction,  if  there  was  any 
differs ce  in  its  essential  diaracter,  was  less 
llktiy  to  cause  the  Call  of  a  ptfson  walking 
slowly  over' It  under  ordinary  drcnmstances 
than  the  obstruction  In  the  case  in  judgmmt 
As  said  in  the  (pinion  of  Judge  Qulstlan  in 
that  case  of  the  obstrucUon  there  involved : 

"Tbe  plaintiff  herself  described  it  as  a  brokea 
place  in  tbe  sidewalk,  and  says  that  struck 
her  fbot  against  a  ktosa  bridk  In  the  sidewalk 
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and  fen.  She  Ba;a,  further,  that  the  itaTement 
was  broken  up,  and  that  Bhe  fell  in  among  the 
loose  bricks.  Another  witness  *  •  *  de- 
acribei  the  defects  as  follows:  'It  conslBted  of  a 
place  In  tbe  paTemoit  3xB  feet,  or  thereabouts, 
from  which  bricks  had  been  removed,  and  a  few 
bricks  were  lyinc  aboat  loose  In  the  opening; 
*  *  *  There  wa»  no  excavation,  and  that  he 
bad  never  heard  of  any  one  else  stambling 
there;  that  he  hlmaelf  had  walked  over  the 
place  many  a  time  and  never  thou^t  it  dan- 
leroDS."* 

Judge  Christtan,  in  his  opinion,  does  take 
the  position  that,  as  a  matter  of  law,  the 
dtj  was  not  guilty  of  Diligence  with  re- 
8i>ect  to  the  defect  In  the  pavement — L  e^ 
that  Oie  defect  was  not  actlonalAe — and  In 
that  connection  says: 

"Slight  obstructions,  produced  by  loose  bricks 
In  the  pavemoit,  or  bv  the  roots  (rf  trees  which 
may  displace  the  pavement,  £rom  the  nature  of 
things  cannot  be  preveDted." 

But  tii&t  wu  not  0ie  majorltar  biAdlns. 
Only  one  other  Judge  (Judge  Moncoxe)  ood- 
coned  In  Judge  Cbrlstlatt's  oitlnloD.  Judge 
Staples  said: 

'  *'He  was  not  loepared  to  concur  in  so  much  of 
the  opiniMi  of  Judge  Ohristian  as  declares  that 
the  dty  (rf  Richmond  Is  not  guilty  of  ne^ence 
nitk  mjttet  to  the  defect  in  the  pavosent" 

Jndee  E.  O.  Burks  oonearred  In  the  view 
of  Jndge  Staples.  The  case  was  decided  In 
favor  of  the  city,  however,  on  the  ground  of 
the  contributory  negligence  of  the  plaintiff, 
of  which  we  shall  have  more  to  say  below; 
and  Judge  Anderson  concurred  In  the  Judg- 
ment to  that  effect. 

Similarly,  In  Bedford  v.  Olty  of  Wobum, 
170  Bfasa  620,  67  N.  B.  1008,  It  is  held,  as 
stated  In  the  <^inlon,  that : 

**  •  *  *  We  do  not  think  it  could  be  ruled 
aa  a  matter  of  law  that  the  jaiy  were  not  war^ 
ranted  in  finding  that  a  dtut-off  box  In  the 
middle  of  a  sidewalk  much  used  for  foot  travel, 
projecting  on  one  side  an  inch  and  a  quarter 
■bOTe  fb»  suXTounding  gravel,  did  not  consti- 
tute a  deftet  Whether  such  an  object  was  11a- 
Ue  to  cause  travelers,  while  in  the  exercise  of 
due  care,  to  stumble  and  fall,  or  to  turn  or 
sprain  the  ankle,  as  we  Infer  the  plaintiff  did, 
and  whether  the  defendant  exercised  reasonable 
care  in  suffering  the  box  and  sidewalk  to  re- 
main In  the  condidos  in  which  they  were,  were, 
it  seems  to  us,  questions  for  the  jury"— citing 
a  number  of  Maasachusetts  cases. 

And  in  Parriah  t.  City  at  HuntinKton,  B7 
W.  Va.  280,  SO  8.  6.  416,  it  la  held,  as  stated 
in  the  opinion  of  the  court,  tliat — 

"While  it  is  tme,  as  stated,  that  a  municipal 
corporation  Is  not  an  insurer  against  accidents 
on  Its  streets  and  highways,  yet  it  ts  charged 
with  tiie  exndse  of  doe  and  reasonable  care 
in  keeping  and  maintaining  its  streets,  so  as  to 
prevent  injniy  to  persons  traveling  over  them. 
In  tills  esse  two  water  plugi^  <me  projecting 


2%  inches,  and  the  other  1%  Inches,  above  the 
sidewalk,  and  near  the  center  thereof,  eeem  to 
be  a  very  dangerous  contrivance  to  be  permitted 
to  exist  at  a  point  where  persons  have  the  law- 
ful right  to  go,  and  whna  pedestrians  are  daily 
traveling.  In  using  die  ddewalks  of  a  city, 
a  pedestrian  has  the  right  to  preaume  that  Ihey 
are  kept  in  a  reasonably  safe  condition  ftv 
travel. 

"In  this  case,  suppose  such  a  person  as  could 
be  charged  with  contributory  negligence  should 
be  passing  over  the  sidewalk  of  the  defendant 
at  the  point  where  the  acddent  occurred,  and 
not  knowing  of  the  existing  defect,  and  sboidd 
stumble  over  It  and  be  injured  hy  reason  there- 
of, the  etty  would  be  llaUe^  unless  eontributoiy 
negligenca  ooold  be  ehaiged  to  hioL  •  •  •  " 

Among  flie  cases  dted  for  the  dty,  In 
which  the  defect  in  the  way  was  held  as  a 
matter  of  law  not  to  be  actionable^  are  the 
following,  which  approach  nearest  In  their 
facts  to  the  case  In  judgment:  Welsse  t. 
Detroit,  ICS  Mich.  482,  68  N.  W.  42B:  HamU- 
ton  T.  Buffalo,  178  N.  T.  72,  6S  N.  &  M4; 
Belts  T.  TonkeiB,  148  N.  T.  67,  42  N.  B.  401. 

[11]  In  Welase  Detroit;  Oe  alleged  de- 
fbct'  was  one  of  original  construction  ot  a 
crosswalk,  in  that  it  was  about  Indies 
above  title  sidewalk  where  the  two  joined. 
But;  as  said  in  Kdimond  Sdumberger, 
111  Va.  168,  at  page  171,  68  S.  B.  2B4,  at 
page  280: 

"  •  *  •  It  is  only  reasonable  to  say  that 
one  passing  over  a  street  crossing  may  more 
reasonably  expect  obstructionB,  and  should 
therefore  exerdse  a  greater  degree  of  care  than 
upon  tile  ddewslk,  strictly  so  called.** 

Hence  ttie  Welsse  t.  Detroit  Case  Is  dis- 
tinguishable tnm  the  case  in  judgment. 

In  Hamilton  v.  Buffalo,  the  defect  was 
different  frran  ttiat  In  ttie  case  In  Judgment, 
being  a  d^reesion.  Horeorsr,  de  lO^tlir 
walked  over  It  four  or  Ave  times  a  day,  was 
familiar  with  It,  had  often  noticed  it  liefbrs 
the  acddoit,  and  the  plalntlfl  talmsdf  tesd- 
fled  that  he  had  not  omsUlered  it  at  all  dan- 
gerous. And  the  court  said  In  Its  ofitaStm  z 

"Ehridently  It  did  not  occur  to  him  that  it 
was  dangerous,  or  that  accidents  were  reason- 
ably  to  be  anticipated  Iqr  its  existence.** 

Hence  It  was  held  that  no  such  duty  of 
anticipation  rested  upon  the  city. 

In  Beltz  r.  Tonkers,  also,  the  defect  was 
a  d^resslon,  2%  Inches  deep,  and  7%x2Sl 
Inches  in  surface  area,  caused  by  Qie  re- 
moval of  broken  parts  of  the  flagstone  paring 
of  a  sidewalk  from  about  the  center  of  the 
way.  The  sidewalk  was  8  feet  wide,  leaving 
ample  space  on  each  dde  of  the  depresalon 
for  passage  free  of  any  defect  And  as  af- 
firmatively appeared  In  evidence,  the  walk- 
way had  been  used  by  the  public  In  that  odd- 
dltion  "for  years,"  and  that  "no  acddeot  lud 
resulted  from  such  use  before." 

On  prindpleb  therefor^  and  upw  author^ 
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1^,  we  an  (tf  optailon  that  tten  was  mxfH-  were  taken.  In  which  case  only  a  view  of  tiie 


dent  evidence  In  the  caae  In  jndgmoit  to 
have  supported  a  T^dlct  of  the  jniy,  bad  not 
the  demurrer  been  Intenpoaed,  holding,  In 
^ect.  In  accord  with  the  oplnlonB  of  Judges 
Staples  and  EL  C.  Burks  in  Blchmond  t, 
Courtney,  that  the  defect  In  the  sidewalk  In 
the  case  In  judgment  was  actionable. 

We  come  now  to  the  only  Qoestlon  remain- 
ing for  our  decision  In  this  case,  and  that  Is 
this: 

2.  Was  the  evidence  before  the  jury  such 
tha^  but  for  the  demnrrw  to  evidence,  they 
would  hare  been  warranted  In  finding  that 
Oie  ^alntia  mw  not  guilty  of  contrUmtory 
negligence  which  proximately  contributed  to 
her  injury? 

[12]  The  conclusion  we  have  reached  abore, 
that  tbe  jury  might  iOLYc  found,  and  brace, 
there  bavlng  been  the  demurrer  to  the  evl- 
doice  by  the  dty,  we  must  find,  that  the  defect 
in  tbe  case  In  judgment  waa  actlonaUe,  dwa.- 
onstrates  that  the  plaintiff  was  oititled  to  re- 
cover it  she  was  exercising  due  care  at  the 
time  she  fell,  since  her  fall  was  unqueBtton- 
ably  occasioned  by  the  defect,  nierefore  the 
court  cannot  say,  as  a  matter  of  law,  from  the 
mere  size  of  the  obstruction  caused  by  this 
particular  defect,  that  ^e  plaintiff  was  .guilty 
of  Contributory  negligence.  The  latter  ques- 
tl<»t  necessarily  involves,  not  alraie  tbe  size  of 
tlie  obstmctiCHi,  but  also  all  the  drcumstano- 
es  which  surrounded  the  plaintiff  at  the 
time,  and  her  conduct  In  the  light  of  these 
drcnmBtances.  This  Is  a  complicated  qnes- 
tltm  of  f&ct,  and  much  more  so  than  that  ot 
vbether  the  defect  aforesaid  was  actionable. 

Hn  As  set  forth  in  tiie  statement  preced- 
ing this  opinion,  the  plaintiff  had  no  knowl- 
edge of  the  defective  condition  of  the  side- 
walk previously  to  the  accident  Other  ma- 
terial &cts  and  circumstances  surroundtn? 
the  plaintiff  at  the  time  are  also  set  forth 
in  sach.  statemmt  Among  them  Is  the  char- 
acter of  the  walk  itself.  Concrete  sidewalks 
are  Intended  and  are  reasonably  presumed 
to  lie  of  a  smooth  and  uniform  surface.  Fur- 
ther, the  plaintiff  was  in  a  locality  at  the 
time  shortly  prpcedlng  the  accident  In  which 
the  whole  of  her  acquaintance  with  it,  pre- 
rioasly  and  on  that  occasion  acquired,  as  tbe 
jury  were  warranted  In  Inferring,  also  rea- 
sonably led  to  the  impression  upon  her  that 
there  were  no  Inf^ualities  in  the  level  of  the 
sidewalk  on  which  tthe  was  proceeding  at 
the  time  of  the  accident.  It  was  not  like 
the  situation  where  a  person  is  walking  on  a 
brick  pavement,  which  Is  obviously  uneven, 
and  broken  up  here  and  there  at  divers 
places  by  the  upheaval  of  it  by  the  roots  of 
trees,  where  such  very  conditions  admonish 
the  passer-by  to  be  unusually  watchful  In 
his  lookout  and  careful  In  his  step.  And 
there  was  tbe  situation  mentioned  In  tbe 
atateniMit  preceding  this  opinion,  of  the  ab- 
sence of  testimony  showing  how  the  photo- 
graphs introduced  In  evidence  by  the  dty 


locality  under  idmliar  conditions  as  existed 
at  the  time  of  the  acddeot  could  determine 
the  value  of  such  photographs  as  evidence. 
The  jury  could  beet  pass  upon  that  matter 
after  th^  view. 

Then,  too,  th^  were  the  other  circum- 
stances motioned  in  the  statement  preceding 
this  opinion  which  bear  upon  the  question 
of  fact  as  to  whether  the  plaintiff  was  exer- 
cising ordinary  care  immediately  preceding 
and  at  the  time  of  Che  acddoit— as  to  wheth- 
er her  failure  to  detect  the  real  condition  of 
the  obstruction  in  the  sidewalk  evidenced 
lack  of  exercise  her  ct  ordinary  car& 
These  are  all  subjects  about  wbidi  it  is  ap- 
parent in  tilts  case  tibat  the  minds  of  reason- 
able men  might  differ.  The  very  tact  that 
the  obstruction  was  not  great,  and  tbe  other 
drcumstancea  aforesaid — e.,  ot  tbe  defect 
only  showing  an  unevenness  oi  a  ludt  inch, 
it  the  glance  of  the  eye  fieU  upon  tbe  inner 
edge  ot  tbe  walkway  with  its  gradual  in- 
crease to  two  indies,  so  that  It  might  have 
t>een  mistaken  for  an  ordinary  groove  In  the 
walk  as  aforesaid  until  plaintiff  was  im- 
mediately upon  it;  tbe  sunlight  In  the  face 
ot  the  plaintiff :  her  attration  bdng  attract- 
ed elsewhere  until  so  near  tbe  defect  that 
when,  from  facing  sunlight,  she  glanced  l>adc 
ahead  ot  her  on  tbe  walkway  more  or  less 
in  aliadow,  slia  may  have  naturally  Adled  to 
detect,  <Hr  bave  naturally  looked  over  and 
b^ond  tb^  defect,  being  onsuspldous  ot  its 
diaracter — all  these  and  Oie  other  dream- 
stances  in  tbe  case  are  pecallarly  matters 
for  tbe  ctnaideration  of  a  jury,  and  about 
whldi  tbe  minds  of  reasonable  men  may 
differ  in  condusions  as  to  whether  tlie  i^ln- 
tiff  exercised  ordinary  care. 

[14]  As  said  hi  28  Cyc.  1420, 1421: 

"Whether  or  not  the  person,  Injured  by  reason 
of  a  defect  or  obstruction,  exercised  ordinary 
care  and  diligence  at  the  time  of  the  accident, 
depends  upon  the  aurrouading  drcamstances 
ezistmg  at  that  time  and  place,  and  upon  the 
danger  reasonably  to  be  apprehended,  and  is 
ordinarily  a  question  ot  fact  for  a  jury," 

As  said  in  4  DUlon  on  Mun.  Corp.  |  1719, 
on  the  subject  of  contributory  negligence  in 
cases  such  as  that  we  have  under  considera- 
tion: 

*****  Although  the  tacts  are  not  contro- 
verted, yet,  i£  difforent  minds  may  reasonably 
draw  therefrom  different  coDclaaions,  the  guea- 
tion  is  for  the  jury  as  one  of  fact,  and  not  for 
tbe  court  as  one  of  law.  This  statement  of  tbe 
law  is  substantifllly  taken  from  the  judgment 
of  the  Supreme  Court  of  the  United  States,  and 
in  the  author's  opinion  it  gives  the  true  rule 
on  the  subject" — citing  Sioux,  etc^  B.  Co.  T. 
Stout,  17  Wall.  657.  21  !•.  Ed.  746. 

As  said  in  Bashford  v.  Rosenbaom,  120  Ta. 

1,  at  page  8,  90  S.  E.  626,  at  page  628 : 

"Wte  Jury's  verdict  was  for  the  plaintiff> 
under   instructions  *  *  *  which  submitted 
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both  the  questions  of  the  defendants*  n^Iisrence 
and  that  of  the  plaiotlfPB  contributory  negli- 
gence  to  them,  and,  after  a  view  b;  the  jary  <rf 
the  premises,  allowed  by  the  court;  therefore, 
to  distnrb  this  finding,  tt  was  necemary  for  the 
trial  court  to  hare  taken  the  view  that  there 
could  be -no  difference  of  opinion  amongst  rea- 
sonable men  a«  to  tiie  plaintlfTa  eomtribntory 
n^ligence.** 

On  the  subject  of  contributory  negligence 
the  following  of  the  cases  dted  ft>r  the  dty 
approach  nearest  In  their  facts  to  the  case  in 
Judgment,  namely:  Richmond  t.  Schonberg- 
er,  supra,  m  Va.  168,  68  S.  E.  284 ;  Gosport 
r.  Evans.  112  Ind.  1^,  13  N.  E.  266,  2  Am, 
St  Rep.  164;  Lemer  v.  Philadelphia,  221  Pa. 
294,  70  AtL  7&S,  21  L.  R.  A.  (N.  S.)  614 ;  Rich- 
mond T.  Oourtney,  supra,  73  Va.  (32  Grat) 
782. 

The  Schonberger  Case  InvolTes  a  street 
^  crossing,  and  is  distinguishable  for  tbat  rea- 
son, as  above  noted. 

The  other  cases  }ust  cited  all  Involve  simi- 
lar defects  In  the  sidewalk,  consisting  of  dls- 
plao^ent  of  bricks.  In  the  Evans  and 
Courtney  Cases,  the  plalntUTs  fall  was  caus- 
ed by  striking  a  foot  against  a  brick  pro- 
jecting atx>ve  the  level  of  the  surface  on 
which  the  plaintiff  was  walking;  but  In 
both  of  those  cases  the  plalntlft  was  well  ac- 
quainted with  the  existence  of  the  defect 
prior  to  the  time  of  the  accident,  and  both 
decisions  turn  on  that  fact,  which  dlfter- 
entiates  those  cases  from  that  in  judgment 
While  In  the  Lerner  Case  the  plalntUTs  fall 
was  occasioned  by  losing  her  balance  and 
falling  on  stuping  into  a  depression  In  the 
sidewalk.  There  the  "defect  in  the  pavement 
was  the  displacement  oC  some  bricks,"  as 
stated  in  the  opinion.  Over  how  large  an 
area  does  not  appear  from  the  r^Kot  of  the 
case.  The  opinion  states  that — 

"Into  the  depression  caused  by  the  displace- 
ment plaintiff  stepped,  yritk  the  result  Oat  she 
fen  and  injured  becself." 

The  opinion  then  proceeda: 

"In  bringing  her  action  she  assumed  the  bur- 
den of  exhibiting  a  case  clear  of  contributory 
negligence.  Having  testified  that  she  stepped 
into  the  depression  without  having  observed  It 
and  having  shown  conditions  which  should  have 
been  suffident,  nothing  intervening,  to  secure 
one  exerdring  ordinary  care  from  such  acci- 
dents, she  would  be  entitled  to  recover  only  as 
she  explained  In  a  way  ccmsistent  with  ordinary 
care  on  her  part,  how  and  why  she  failed  to 
see  what  was  directly  before  ber.  Failing  In 
this.  It  could  not  be  said  that  her  Injury  result- 
ed exdusively  from  the  defendant's  negligence. 
It  was  insisted  upon  by  counsd  representing  her 
that  she  was  prevented  &om  seeing  the  depres- 
sion into  which  she  stepped  by  the  crowded 
condttioD  of  the  pavement  at  the  time.  No 
other  explanation  Is  attempted.  Unfortunately 
for  tkt  pUinHff,  this  explanation  advanced  lor 
oonnsd  is  wltlMmt  mpporc  in  the  erUeiioib'' 


The  court  entered  a  compulsory  nonsuit 

[II]  From  what  la  above  qnoted  tnm  ths 
opinion  of  the  court  in  the  Lerner  Case, 
we  see  tbat  the  holding  Is  partly  placed 
upon  the  ground  that  the  burden  of  proof 
Is  upon  the  plaintiff  to  show  afflrmatively 
tbat  he  l8  not  guilty  of  contributory  neg- 
ligence, ^nils  la  not  the  rule  in  Virginia. 
Here  the  burden  of  proof  of  showing  con- 
tributory negligence  on  the  part  of  the  plain* 
tiff  Is  upon  the  riefendant,  unless  it  appears 
afflrmatively  frotn  the  evidence  fbr  the  plain- 
tiff. And,  furttier,  there  were  no  clrcnm> 
stances  whatew  diown  In  evidence  In  Uie 
Lerner  Case  on  which  tbe  plalntUf  could 
rely  as  explaining  the  accident  In  accord 
with  her  exerdse  of  reasonable  or  ordinary 
care  for  her  own  safety,  other  than  that  she 
was  prevented  from  seeing  the  defect  In  the 
way  by  the  crowded  condition  of  It  at  tbe 
time,  which  proo^  as  the  court  held,  failed. 
Tbe  case  in  jodgment  Is  a  very  dlfferoit  one 
in  this  regard,  as  appears  from  the  state- 
ment preceding  Oils  opinion. 

On  the  whole,  therefore,  while  the  case  Is 
a  close  one  on  the  question  of  contributory 
negligence,  we  are  of  opinloD  that  upon  tbe 
evidence  In  this  parttcular  case,  this  question 
was  for  tbe  jury,  and  that  there  was  sufS- 
dent  evidence  to  support  the  verdict  of  the 
jury,  had  the  demurrer  to  evidence  not  been 
interposed.  In  finding.  In  effect,  that  the 
plaintiff  was  not  guilty  of  such  negligence 
as  barred  her  right  of  recovery.  Hence  we 
must  think  upon  this  point  also,  as  did  the 
learned  judge  of  the  trial  court,  that,  on  the 
demurrer  to  evidence  aforesaid,  the  questltm 
of  contributory  negligence  aforesaid  must  be 
considered  as  conduded  against  the  dty. 

The  judgment  under  review  vlU  therefore 
be  affirmed. 

BUBKS,  J«  ibsent 

PRENTIS,  X  (dissenting).  I  am  constrain- 
ed to  express  my  dissent  from  the  conduston 
of  the  majority  In  this  case,  because  I  think 
that  conclusion  Is  Inconsistent  with  the  con- 
trolling l^al  doctrine  whidi  is  expressed  In 
the  opinion  itself.  That  doctrine  la  that  a 
dty  is  not  an  Insurer  against  accidents  upon 
its  streets.  Is  not  bound  to  ke^  its  streets 
perfectly  smooth  and  level,  and  that  slight 
defects  wliich  are  not  dangerous  are  not  ac- 
tionable. The  legal  duty  of  the  dty  la  dis- 
charged when  it  exercises  reasonable  care  to 
keep  Its  sidewalks  in  a  reasonably  safe  condi- 
tion for  pedestrians  using  them  with  ordinary 
care.  In  this  case,  inasmudi  as  there  Is  no 
conflict  In  the  evidence,  and  there  was  a  de* 
murrer  to  the  evidence,  the  facts  are  estab- 
lished, and  the  question  presmted  Is  a  qnes- 
tloi  of  law  arising  out  of  those  facts.  In 
wj  liewt  an.  elevation  of  two  inches  mi  the 
outside  and  one-half  an  inch  on  the  Inside 
of  a  cMicrete  paTemut  Uuree  feet  wide,  tbe 
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pavement  b^ug  otherwise  perfectly  smooth 
and  free  firom  defects,  constitutes  do  action- 
able negligence,  whldi  should  sustain  a  re- 
oovery  by  this  plaintiff,  who  stumbled  and 
Ml  thereon  not  later  than  2  o'clock  In  the 
day,  whoi  the  son  was  shining  brightly,  and 
there  was  nothing  to  obscure  her  view  of  this 
nnevenness  in  the  pavement  To  hold  other- 
wise, as  it  seems  to  me,  is  eqolTaleut  to  hold- 
ing that  the  city  most  exercise  the  very 
highest  degree  of  eare,  and  that  the  pedes- 
trian Is  under  no  duty  to  obswe  and  avoid 
010  obvious. 

(U7  Va.  M) 

COlfMONWCAI/TH  v.  PATTERSON  et  aL 

(8iq>reiiM  Court  of  Appeals  of  Virfinia* 
March  18k  ie2a) 

Tazatzov  ^3b686U)— TttaxsnB  xaz  urBB- 

JOiraD  BT  VALVB  OV  BSXAIB  TA88Zlia  TO 
UGB  BBHBnCUBTf  AffD  NOT  BT  TALIJB  OF 

WHou  BaxaxB. 

The  amount  of  the  inheritance  tax,  under 
Acts  1016,  p.  812,  c.  484,  should  be  determined 
by  the  value  of  the  estate  passing  to  eadi  ben* 
efidary,  and  not  by  the  value  of  the  whole  es- 
tate; the  beneflciBTy's  sbsre  not  being  sohlect 
to  the  tax  until  the  statutcny  exempdon  has 
been  deducted  therefrom. 

Error  to  Cbancery  Court  of  Bichmond. 

Proceeding  by  A.  W.  Patters<m  and  others 
for  an  order  fixing  tranafer  tax.  Order  ren- 
dered, and  the  Oommonwealth  brlngi  error. 
A^Brmeda 

The  Attorney  General  and  K.  Warrai  Wall, 
of  Bichmond.  for  the  Gommouwealth. 

A.  W.  PattersMi.  ot  Blfhmond,  for  defttid- 
ants  in  error. 

KELLY,  P.  This  case  involves  the  ooi^ 
rectness  in  amount  of  an  inheritance  tax 
assessed  against  A.  W.  Patterscm,  H.  O.  Pat- 
terson, and  J.  T.  Patterson,  as  l^teee  and 
devisees  under  the  will  of  their  brother,  B. 
V.  Patterson.  Acts  1910,  ^2,  c  484.  The 
trial  court  fixed  the  amount  of  the  tax,  by 
dlTidlng  the  estate  Into  three  equal  shares, 
deducting  the  statutory  exemption  of  $16,000 
from  each  share,  and  applying  to  the  residue 
ot  each  share  the  scale  of  rates  provided  for 
Sn  the  act,  thua  holding  that  the  amount  cl 
ttie  tax  should  be  determined  by  the  value 
of  the  estate  pasaliig  to  eadi  beneficiary,  and 
not  by  the  value  of  ttie  wliole  estate^  Since 
tbe  argnmeot  and  sulmds^on  oC  the  Instant 
CBMB,  ttie  qnestlwi.  Involved  liaa  been  decided 
by  this  conrt  in  favor  of  tbe  view  adopted  by 
tbe  ooort  below.  Oommonwealdi  t.  Garter, 
126  Ta.  — ,  102  8.  B.  68;  Withers  r.  Jones, 
126  Va.  — ,  102  &  B.  68.  Upon  the  authority 
of  these  casee  tlia  order  complained  of  Is 
afllrmed. 

Affirmeda 
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OHESAPiE^^KE  &  POTOMAC  TELEPHONE 
CO.  OF  VIRGINIA  T.  CAKLESS. 

(Sovrans  Court  of  Appeals  ot  VirgiBla. 
March  18,  192a) 

1.  Tbleobaphs  and  tbzxphonbs  ^»67(1)-^ 
coicpensatobt  dauaabs  bbld  sboovbbabu 

ma  PRTBIOAL  BABDSHIF  A»D  IMCOHVBnT- 
XBMOB  IBOK  DISCOimHUAIfCB  OT  BBEVXOE. 

In  an  action  by  a  nurse  for  damages  for 
wrongful  discontinuance  of  telephone  eerrice, 
reiulting  in  one  instance  in  physical  bardahip 
of  exposure  to  cold  for  several  hours,  and  iu 
Inconvoilence  and  annoyance  in  the  conduct  of 
her  calling,  comjKnsatory  damages  held  prop- 
erly allowed,  although  the  evidence  failed  to  af- 
firmatively show  actual  pecuniary  lose. 

2.  Dahages  «=»184— AusoLinK  cebiaiktt  im 

FBOVINO  QUANTUM  NOT  BEQUIBSD. 

Where  the  existence  of  a  loss  is  established, 
absolute  certain^  in  proving  its  Quantum  is  not 

repaired. 

3.  Tbleosaphs  and  tkucpbones  «=>d7(l>— 
Anhoyanob  hbld  fbopbb  matteb  tob  ju- 

EZ'S    CONSIDSBATION    IN    rXXINtt  DAMAGBft 

ntoii  niscoNTiNUANCB  or  bxbviox. 
In  an  action  by  a  nurse  for  damages  for 
wrongful  discontinuaBce  of  telephone  service* 
where  there  was  proof  of  physical  discomfort 
by  being  exposed  to  cold  weather  In  an  ua- 
heated  station  for  several  hous^  and  ineoB- 
venienoe  in  her  business,  the  additional  injury 
Buffered  by  her  from  annoyance,  when  consld* 
ered  as  mental  in  its  character  only,  was  proper 
matter  for  the  conalderation  of  the  Jury  in 

fijlnj  dl|*"BgflB. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  J.  B.  Carless  against  the  Chesa- 
peake &  Potomac  Telephone  Company  of  Vir- 
ginia. Judgment  for  plaiutill^  and  d^endant 
brlngB  error.  AJllrmed. 

This  la  an  action  in  tort  1^  notice  ot  motion 
by  fbB  defendant  in  erEor,  Mlaa  J.  B.  Carlesi^ 
against  the  plaintiff  In  error  to  recover  dam- 
ages for  injury  oocasltmed  her  by  a  srrongfol 
suspension  of  t^ephone  servlceL 

The  material  and  uncootroverted  facts  In 
the  case  are  aa  toUowa : 

fiflaa  Carless,  a  householder  and  trained 
nurse  by  pn^essloB  rented  a  teletOume  from 
the  telephone  company  for  which  the  rental 
was  $2  per  month,  payable  mcmthly  in  ad- 
vance, and  for  which  bills  were  rendered  ac- 
cordingly. It  vras  the  custom  of  the  comin- 
ny  not  to  suspend  Qie  service  for  nonpayment 
of  a  single  month's  rent,  bat  In  cases  of  such 
default  It  would  Inelnde  such  roit  In  arrears 
in  the  bill  for  the  next  succeeding  month's 
rent,  and  if  that  bill  was  not  promptly  paid 
it  would  discontinue,  or  "snapend,**  the.Berv^ 
ice  some  time  during  such  second  month  of 
default  of  the  subscriber.  A  bill  for  $2  fknr 
the  October,  1817,  rratal  was  paid  at  tlw  of- 
fice of  the  company  on  November  19,  iSill, 
and  the  recited  bill  taken.  Notwithstand- 
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Ing  such  payment  the  pbone  service  was  dl»- 
contlQued  on  that  day,  A  bill  for  $4,  Includ- 
ing the  same  $2  October  rental  aforesaid  and 
the  November  rental  of  $2,  was  paid  at  the 
office  November  22,  1017,  by  the  mother  of 
Miss  earless,  and  the  receipted  bill  taken.  At 
this  time  complaint  was  made  by  Miss  Gar- 
less,  through  her  mother,  to  the  same  em- 
ploy6  of  the  company  to  .whom  the  latter  bill 
was  paid,  of  the  service  having  been  discon- 
tinued and  of  the  October  rental  having  to  be 
paid  twice.  Notwithstanding  such  second  pay- 
ment, which,  in  effect,  paid  the  phone  rent 
both  for  November  and  December,  the  serv- 
ice was  not  then  restored,  but  continued  sus- 
pended until  December  4,  1917,  a  period  of 
16  days.  During  such  period  very  numerous 
complaints  were  made  to  the  company  of  Its 
continning  suspensloD  of  such  service,  such 
complaint  bebig  made  by  Miss  Carless,  her 
mother,  a  lodger,  and  also  by  an  old  friend  of 
Uie  family,  who  had  frequent  occasion  to 
oommtmlcate  with  Miss  Carless  or  her  moth- 
er, and  such  complaints  were  practically 
made  to  the  company  daily,  and  sometimes 
two  or  three  times  a  day,  and  Its  attentitm 
yraa  repeatedly  called  to  the  fact  that  the 
rental  aforesaid  had  been  paid  and  was  not 
In  arreani.  But  the  company  persisted  In  its 
clabn  fliat  Hbe  rent  was  In  arreais  under  such 
drcum stances  as  evidenced  very  gross  negll- 
gence  and  carelessneBs  on  Its  part  In  the  prem- 
ises, end  indifference  to  the  inconvenience 
and  annoyance  bdng  occasioned  to  Che  plain- 
tiff by  the  discontinuance  of  the  service  afore- 
said. The  service  was  not  restored  until  ah 
attorney  was  emplcqred  by  Miss  Carless  and 
the  case  was  taken  up  with  the  company  by 
him. 

Tb»  evidence  in  tbe  ease  proves  that  tbe 
discontinuance  or  suspension  of  the  telephone 
service  aforesaid  was  tlie  proximate' cause  of 
actual  serious  InoonvodeDOe  and  annoyance 
to  the  plaintiff  in  tbe  conduct  of  her  calling 
as  a  nurse  and  In  her  affairs  generally,  and 
on  <me  occaslom  vnis  tbe  proximate  cause  of 
ber  being  exposed  to  the  physical  hardship  of 
remaining  alone  In  a  waiting  ro<na  on  a 
steamboat  wharf,  in  whidh  there  was  no  flre, 
from  about  8 :80  to  7  o'clodt,  on  a  very  dilBy 
morning  in  December. 

The  evidence  falls  short  of  showing  any  ac- 
tual loss  or  damage  of  tbe  plaintiff  of  any 
certeln  number  ot  dollars  and  cents. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff  for  the  amount  ct  $000  damages,  and 
the  defendant  brings  error. 

Loyall,  Taylor  *  Whiter  of  Norfolk,  for 
plaintiff  In  error. 
•  B.  A.  Banks.  Tazewell  Taylor,  and  B.  8. 
Merrill,  all  of  Norfii^  for  defendant  in  wrw. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  ultimate  question,  and  that  on  which 
the  decision  must  torn,  which  is  presented 


for  our  determination  by  tbe  anlgnmaiti  fff 

error,  Is  the  following: 

[1}  1.  Is  the  plaintiff  In  an  action  of  tort 
such  as  this,  entitled  to  recover  compensatory 
damages  for  physical  hardship  of  exposure 
to  cold  weather,  and  for  Inconvenience  and 
annoyance  In  the  conduct  of  her  calling  as  a 
nurse  and  In  her  affairs  generally;  tbe  evi- 
dence failing  to  affirmatively  show  any  ac- 
tual pecuniary  loss  or  damage  of  the  plain- 
tiff as  measured  in  dollars  and  cents? 

The  better  optnicm  and  the  holding  of  'Oie 
weight  of  authority  on  this  subject  seems  to 
be  that  su(±i  damages  may  be  recovered  In 
such  an  action  in  such  condition  of  the  proot 

In  Sommervilie  v.  Chesapeake  &  Potomac 
Telephone  Co.  (App.  D.  G.)  258  Fed.  147.  in 
the  opinion  of  the  Court  of  Appeals  of  the 
District  of  Columbia  delivered  by  Smj-th, 
Chief  Justice,  it  is  said: 

"Here  the  company  acted  in  good  faith,  be- 
lieving that  SoDunerville  [one  of  the  telephone 
subscribers  and  the  plaintiff]  was  indebted  to 
it  and  that  it  bad  the  right  to  put  an  end  to 
bis  service.  But  *  *  *  it  does  not  aeem 
reasonable  that  in  these  days,  when  a  telephone 
is  an  indispensable  adjunct  to  every  line  <rf 
business,  the  inevitable  inconvenience,  annoy- 
ance, and  loss  of  time  caused  to  a  sabscril}er  by 
Uie  wrongful  action  of  the  oonq^any  in  cutting 
off  his  service  wltiiont  notice  should  fbt  he  re- 
garded as  a  propw  subject  fox  compoisatoty 
damages.  To  prove  that  one  lost  a  certain 
number  of  dollars  by  reason  of  the  company's 
action  might  be  very  difficult,  and  yet,  we 
think,  all  reasonable  men  would  say  that  he 
was  injured  thereby.  That  the  company  may 
for  Jnst  canst,  such  as  the  failure  to  pay  his 
bins  when  the  same  become  due,  rdnse  to  tux- 
ther  serve  a  patron,  we  may  cmicede  [eating 
authority] ;  but,  when  the  company  takes  sndi 
action,  It  must  know  at  its  peril  lliat  it  has 
a  valid  reason  for  doing  so.** 

The  opinion  further  proceeds  as  follows: 

"Nor  is  authority  wanting  for  the  propodtioB 
that  the  c(xnpany  moat  respond  in  damages 
for  its  action  in  a  case  like  this. 

"The  damage  sustained  by  tbe  loss  of  a 
telephone  in  its  very  nature  is  largely  composed 
of  inconvenience  and  annoyance.  Tliat  a  per- 
son deprived  of  the  use  of  a  telephone  ia  materi- 
ally damaged,  all  will  concede.  What  is  tbe 
amount  ot  damages  In  dollars  and  cents  can- 
not be  accurately  stated  by  the  party  suing,  for 
tbe  reason  that  liis  damage  consists  not  only  in 
pecuniary  losses,  but  it  consists  in  inconven- 
ience, discomfort,  and  an  annoyance,  and  it 
must  be  left  to  the  Jury  to  determine  what  ia 
the  damage  snstidned,  taking  Into  con^oatira 
tbe  discomfort;  the  annoyance,  and  incMiTen- 
ience  suffered,  together  with  actual  and  pecnn- 
iary  losses.'  Tdephone  Co.  v.  Hobart,  80  Misa 
202,  202.  263.  42  South.  840,  851,  Xl»  Am.  St. 
Bep.  70!." 

The  opinion  also  cites  Carmldiael  r,  Tirfe- 
phone  Co..  167  N.  C.  21,  72  8.  B.  619.  39  I*  R. 
A.  (N.  S.)  651,  Ann.  Caa.  1913B,  1117. 

In  the  Sommervilie  Case  tbe  proof  of  dam- 
ages consisted  solely  In  this:   The  outgoing 
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service  was  cut  off,  bat  SommerrUIe's  cus- 
tomers could  talk  ^tli  him  wlien  they  "call- 
ed him  uik"  "Some  40  to  60  per  cent,  of  Som- 
merrUIe's business,  that  of  selling  ^glue  room 
supplies,  was  done  over  the  telqthonew"  Som- 
merrllle  testified  that : 

"If  be  desired  to  Initiate  a  call  be  was  not 
permitted  to  do  so.  In  such  case  be  was  com- 
pelled to  visit  the  patron  with  whom  he  wished 
to  communicate  and  explain  why  be  was  not 
allowed  to  use  the  tdepbone.  This,  he  says, 
caused  bim  annoyance,  inctrnvenlenee,  and  bu- 
miliaticm." 

There  was  no  evidence  to  prove  any  dam- 
ages In  dollars  and  cents. 

In  the  Hobart  Case,  the  only  pecuniary 
loss  of  the  plaintiff  testified  to  In  dollars 
and  cents  was  this :  The  plaintiff  said  "that, 
to  his  recollection,  he  spent  $25  or  $30  for 
messengers  to  send  things  home."  But  there 
were  numeroM  other  occasions  as  to  which 
he  testified  that  he  suffered  a&noyance  and 
Inconvenience  by  reason  of  being  deprived  of 
the  telephone  service,  and  be  was  allowed  to 
recover  $150  damages. 

In  the  Carmlctiael  Case  there  was  no  evi- 
dence to  prove  any  damages  in  dollars  and 
cents,  but  only  personal  Inconvenl^ice  and 
aimoyance. 

The  Scmunervllle  Oase  .was  decided  In  1910 ; 
the  Hobart  Case  In  1906;  the  Oamddiael 
Case  In  1911. 

There  Is  only  one  authority  to  whldi  our 
attention  has  been  called  which  Is  contrary  In 
Its  holding  to  that  of  the  authorities  above 
mentioned,  and  that  Is  the  case  of  Climber- 
land  TeL  &  Teleg.  Ca  v.  Hendon,  114  Ky. 
501,  71  S.  W.  435.  60  L.  R.  A.  849. 102  Am.  St. 
Rep.  290,  decided  In  1903,  which  Is  cited  and 
r^ed  im  by  the  defendant  in  the  case  before 
ns.  In  that  case  the  plaintiff  was  deprived  of 
the  telephone  service  only  from  6  o'clo<^  one 
afternoon  until  the  next  morning.  When  he 
went  to  the  office  of  the  defendant  next  mom- 
InS,  the  mistake  was  at  once  corrected  and 
the  tdephone  service  restored.  The  evidence 
sbowed  that  only  one  person  sought  to  reach 
tbe  plaintiff  by  telephone  that  night,  and  he 
In  fact  reached  the  plaintiff  by  walking  to 
•ee  him  In  time  to  answer  every  purpose  of 
tbe  call  ova  the  telephone. 

We  do  not  consider  the  case  of  Connelly 
Western  Union  T^.  Co.,  100  Va.  61,  40  S.  B. 
618,  66  Ia  R.  A.  663,  03  Am.  St.  Rep;  919, 
which  is  dted  and  relied  on  by  the  defendant 
telephone  company,  to  be  in  point  The  prin- 
ciple on  which  that  case  rests  is  that  there 
DO  injury  or  damage  whatsoever,  other  than 
mental  suffering,  anxiety,  or  annoyance,  was 
occailoned;  whereas  in  the  case  In  judgment 
tSkere  can  be  no  doubt  that  there  was  some 
pecuniary  loss  occasioned,  as  by  loos  of  time 
of  the  plaintiff  In  her  fmitless  effort  to  com- 
municate with  others  over  the  telcfihone 
wlilla  tlw  •ervlG*  wu  nnvended,  and  bj 


er  serious  and  repeated  Inconveniences  ex- 
tending over  a  period  of  16  days,  caused  by 
the  wrongful  action  of  the  company  In  cut- 
ting  off  ber  service,  wlildi,  while  very  difficult 
to  measure  In  dollars  and  cents,  are,  never* 
tbeless,  pecuniary  losses.  And,  in  addltlim. 
In  the  case  before  us,  there  was  the  physical 
injury  of  tbe  hardship  occasioned  the  plain- 
tiff, which  Is  mentioned  In  the  statement  pre- 
ceding this  opinion,  of  caudng  her  to  have  to 
remain  alone  In  a  waiting  room  on  a  steam- 
boat wharf,  In  which  there  was  no  fire,  from 
about  5 :30  to  7  o'clock,  on  a  very  <dillly  morn- 
ing in  December. 

[2]  As  said  In  Sedgwick  cm  Damages  (9th 
Ed.)  f  170a : 

*****  Where  Uie  eziatenea  of  a  loss  la 

eatabllslied  absolute  certainty  In  provtiv  Its 
quantum  is  not  required.  The  true  rule  on 
the  subject  is  announced  by  the  Supreme  Court 
of  Michigan  in  a  well-reasooed  case  (AUison 
V.  Chandler,  11  Mich.  642,  555).  'Shall  the  in- 
jured party  •  •  •  be  allowed  to  recover  no 
damages  (or  merely  nominal),  because  he  can- 
not show  the  exact  amount  with  certainty, 
though  he  is  ready  to  show,  to  the  aatla&etloD 
of  the  jury,  tliat  bo  lias  suffered  huge  dam- 
ages by  the  injury?  Certainty,  it  is  true,  would 
be  thus  attained ;  but  it  would  be  the  certainty 
of  injastice.  *  •  *  JorieB  are  allowed  to  act 
upon  probable  and  Inferential  as  wdl  as  direct 
and  positive  proof.  And  when,  from  the  nature 
of  the  case,  tiie  amount  of  the  damages  cannot 
lie  estimated  with  certainty,  or  on^  a  part 
of  them  can  be  so  estimated,  we  can  see  no  f)b- 
jection  to  placing  before  the  jary  all  the  ftu!ts 
and  drcumstaneee  of  the  case  having  any  toi- 
dency  to  show  damages,  w  their  probable 
amount,  so  as  to  enable  them  to  make  the  most 
Intelligible  and  probable  estimate  which  Uie  na> 
tare  of  tiie  case  will  admit.' " 

*****  When  the  amoont  of  damages  ii 
susceptible  of  proof,  proof  must  be  offered ;  and 
If  in  such  a  ease  no  proof  of  the  quantum  of 
damages  is  offered,  recovery  can  be  had  for  a 
nominal  sum  only."  Id.  1 171. 

"But  while  tliis  Is  the  doctrine  generally  ac- 
cepted, there  are  nevertheless  many  cases  (often 
from  the  same  jnrfsAction  where  the  stricter 
rule  has  been  laid  down),  In  whidi,  no  evidence 
of  value  having  been  offered,  the  jury  is  al- 
lowed to  find  the  value  ui>on  their  general 
knowledge.  This  is,  of  eoutse,  necessarily  ao 
in  cages  where  no  evidence  of  value  can  be 
given,  as  in  case  of  pain  and  suffering,  physi- 
cal or  mental,  Inconvenience,  or  loss  of  socie^ ; 
but  it  has  been  extended  to  cover  caaea  of 
purely  pecuniary  injury."   Id.  |  171a. 

"But  Inconvenience  amounting  to  physkA 
dlsounfort  Is  a  subject  of '  compensation.*'  Id. 
142. 

"If  a  cause  of  acdon  axlsta  Indepeudoifly  of 
the  mental  suffering,  so  that  an  action  will 
lie  at  any  rate,  there  can  be  no  doubt  of  the 
right  to  compensation  for  any  mental  safferiiig 
which  ^ffiimately  fioUows."  Id.  |  4& 

[3]  The  principles  Involved  In  the  quota* 
tUms  ttom  tbe  learned  work  hut  above  dted 
ace  tbe  same  as  underlie  tlie  dertslniis  In 
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telephone  cases  first  sbove  dted;  and  thoae 
prindplea  are  api^lcable,  as  we  think,  to  tlie 
case  In  judgment  In  such  case^  there  tnn 
BiutDclent  proof  ot  some  pecuniary  loss  and 
also  of  physdcal  dlaoomfort  suffered  by  the 
plaintiff  as  proximately  caused  by  ttie  tort 
complained  of:  miat  being  tme,  there  was 
saffident  proof  to  sustain  the  action  fdr  tbe 
recovery  of  more  than  mere  nomlnid  dam- 
ages, independently  of  the  annoyance  occa- 
sioned to  the  plaintiff.  And  that  being  so,  tbe 
additional  Injury  suffered  by  the  plaintiff 
from  the  annoyance,  when  considered  as  men- 
tal In  its  character  only,  was  proper  matter 
fbr  the  otxisideratlon  of  the  Jury  In  fixing  the 
total  amount  of  damages. 

On  tbe  whole,  therefore,  we  find  no  error 
in  the  Judgment  under  Teview,  and  It  will  be 

Afilnned. 


(127  Va.  U) 

CUUMINO  T.  CUMHINO. 

(Snpremt  Court  of  Appeals  of  TlrdttlB.  Ifarch 

18,  1920.) 

1.  DivoBCB  ^37(22)— Gbubltt  or  wife,  hot 
OAtisiKo  husband's  dbsebtion,  host  bk 

nUBEOABDCD  IN  BSa  SUIT. 

Where  tbe  conduct  of  a  wife,  relied  on  by 
tbe  haaband  as  consbtutins  cruelty  to  him,  did 
not  originally  cause  tbeir  separation,  nor  in 
any  way  conse  Its  conthraance,  both  wholly  due 
to  willful  desertion  by  the  husband,  tbe  -wife's 
conduct  must  be  disregarded  at  Justification  or 
ucnse  for  the  desertion  by  the  husband. 

OONTBAOTB  —  ARTENUFTIAI,  CON- 

TRACT BETWEEN  PABXNTS  Of  ILLB0ITX1CA1X 
CHILD  XLLBOAL,  BBCAUSB  OOHTEICFUTXHO 
ndCKDlATII  BDABATfOn. 

Antcmqitial  contract  betweea  father  and 
mother  of  illegltimate  child,  whereby  mother 
agreed  to  accept  email  weekly  payments  in  full 
of  ber  claims  against  the  father's  estate,  having 
been  actually  made  in  contemplation  of  an  im- 
mediate separation  and  desertion  of  tbe  mother 
by  the  father,  held  illegal  and  void,  and  unen- 
forceable against  either  party. 

8.  Husband  and  wrre  ^32780)— Posnnrp* 

TIAL    CONTRACT,    COltTBICPLATIllO  SBPASA- 

TlOn,  ILLBQAL. 

A  postnuptial  contract  between  hosbaod 
and  wife,  contemplating  their  immediate  sepa* 
ration,  Is  illegal  and  void. 

4.  BviDBHon  «E:»487^PAnQL  Xvidxrcb  adhis- 

aiBLB  TO  BHOW  TBAT  AKTXHUFTIAL  COH- 

TBACT  CONTEMPLATED  8EPAKATI0H. 

In  suit  for  divorce  by  tbe  mother  of  an  11- 
I^timate  child,  who  had  made  an  antenuptial 
contract  with  her  husband,  the  diild'a  father, 
in  fact  intended  to  enable  tbe  father  to  sepa- 
rate from  the  mother  and  escape  bis  obligation 
to  support  the  child  by  making  small  weekly 
payments,  parol  evidrace  Aeld  admisafble  to 
*bom  the  UlegoUty  of  the  contract,  in  th^  it 
was  Intended  to  valldata  a  separation  after 
marriage. 


S.  DxTOBOX  c^ise— EmoT  of  duth  orsDC- 
OEBBroL  DxraHDun  nHDxnro  appkak. 
Defendant  husband  having  died  penffing  tlfc 
wife's  appeal  In  her  divorce  suit,  which  hsd 
resulted  In  decree  of  divorce  for  the  busbtnd 
on  hia  cross-bill,  no  decree  will  be  entered  b; 
tbe  Supreme  Court,  except  to  reverse  the  orig- 
iual  decree  under  review  in  such  of  its  hold- 
ings as  are  found  to  be  erroneoua,  to  which 
extent  the  decree  of  the  Supreme  Court  irill 
BtiU  he  effective,  as  there  can  be  no  abatement 
of  the  original  decree  by  reason  of  the  deatii 
of  party  after  appeal,  while,  under  Code  1919, 
S  0167,  the  appellate  court  in  its  discretion  ma; 
enter  Its  decree  dealing  with  the  adjufficatioiu 
of  the  original  decree  as  if  no  death  had  o^ 
curred. 

Appeal  from  OxaM  Court,  BUsabetb  Qtj 

County. 

Suit  for  divorce  by  MIttle  Ann  Cnmmhig 
against  S.  Gordon  Gumming,  wherein  defend- 
ant husband.flled  cross-bllL  EVom  a  decree 
granting  him  abs<dute  divorce,  plaintiff  wife 
appeals.  Reversed  and  remanded. 

The  original  bill  In  this  cause  was  ahll^ 
ed  by  the  wife,  the  appellant,  against  &o 
husband,  the  ai^lee,  tor  divorce  on  tbe  atat 
utory  ground  ot  wUlCul  desertloD.  The  fans- 
band  filed  bis  answer  and  croas-Ull,  and 
later,  titter  more  than  three  yean  had 
elapsed,  filed  his  amoided  and  supplements! 
answer  and  cross-bUI,  alleging  cruelty  on  the 
part  of  the  wife  and  praying  that  the  dlnvce 
be  awarded  to  him  on  that  ground. 

Following  the  filing  of  the  second  cross- 
bill, there  was  ancillary  pleading  on  tbe  part 
of  tbe  v^e  by  petltlcm  praying  for  snlt  bmib- 
ey  and  allmimy  pendente  lite. 

The  suit  also  Involves  the  custody,  mainte- 
nance, and  education  of  an  Infant  son  of  the 
parties,  who  was  bom  out  of  wedlock,  and 
was  about  19^  months  old  at  the  time  of  the 
marriage ;  but  those  matters,  bdng  reserved 
for  further  consideration  by  the  court  below, 
are  not  Involved  In  tbe  appeaL 

There  was  an  antenuptial  contraf:t  between 
the  parties,  whldi  Is  as  follows: 

"This  agreement,  made  this  18tb  day  of 
March,  In  tbe  year  1014,  between  S.  Gordon 
Gumming,  of  the  one  part,  and  Mittie  N.  Jes- 
ter, of  the  other  part,  both  of  the  county  of 
Elizabeth  aty,  Virginia,  Witneaseth: 

"That  for  and  in  conrideration  of  the  mutual 
agreements  and  covMtants  and  conditlona  here- 
in contained,  and  the  sum  of  money  heretofore 
paid  and  agreed  to  be  paid  as  herdnafter  set 
forth,  and  of  the  consummation  of  the  marriage 
now  contemplated  by  tbe  eoid  parties,  It  is  mu- 
tually covenanted  and  agreed  between  the  said 
parties  as  follows; 

"First.  That  the  said  8.  Gordon  CummiDc 
hereby  does  release  and  renounce  any  and  all 
claims  or  interests  of  any  hind  whatsoever 
growing  out  of  the  said -proposed  maniage  In 
and  to  any  property  now  owned  or  which  may 
hereafter  be  owned  by  the  said  iDttle  Jes- 
ter, and  that  whatever  property  she  now  «wbs 
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or  may  hereafter  own  shall  be  held  by  her  ai 
her  own  indlTidaal  separate  eatate*  free  from 
any  cUima  or  rights,  marital  or  otherwise,  on 
hia  part. 

"Second.  And  that  he,  the  said  S.  Gordon 
Camming,  doth  further  covenant  and  agree  to 
pay  to  the  aald  SdUttie  N.  Jester  the  snm  of 
ten  dollara  (flO.0(^  per  week  from  the  con- 
summation of  Uio  said  marriage  for  a  i^eriod 
(tf  ilz  mmillis;  one-half  of  the  nid  money  to 
be  paid  her  for  her  own  dm  and  benefit  and 
support,  and  the  remaining  half  to  be  paid  for 
the  aopport  and  maintenance  of  Kenneth  Gor< 
don,  the  infant  son  of  the  said  Mittie  N.  Jes- 
ter and  the  said  S.  Gordon  Gumming.  And  the 
said  S.  Gordon  Onmming  doth  further  recognize 
the  legal  liability  Imposed  upon  him  for  the 
support  and  maintenance  of  the  aald  child,  and 
the  ezecntion  of  this  paper  on  his  part  is  not 
intended  to  operate  and  does  not  operate  to 
reliere  lUm  of  the  duty  imposed  upon  him  by 
law  to  maintain,  care  for,  and  ani^rt  his  said 
child  after  the  expiration  of  the  said  six 
months;  but  he  hereby  recosnizes  said  obliga- 
tion on  bid  part,  and  covenants  and  agrees  to 
contribnte  to  the  support  of  the  said  child 
five  dollars  ($6.0(9  per  week  for  the  period  of 
■ix  months  above  deseribed,  and  dotb  further 
covenant  and'  agree  to  continue  said  payments 
tintU  the  said  child  la  of  ■offlelest  age  ilnd  sise 
to  earn  bis  own  Uviiv,  or  until  said  diild  ahall 
have  reached  the  age  of  sixteen.  The  above 
payments  to  be  made  so  long  as  the  possession 
of  the  said  child  la  not  given  to  the  said  S.  Gor- 
don Gumming;  but  should  the  mother  of  the 
•aid  diild,  Mittie  N.  Jester,  give  up  possestdon 
of  the  said  child,  and  the  same  be  delivered 
to  the  said  S.  Gordon  Oummiuf,  then  he  c«t»* 
nanta  and  agrees  to  provide,  care  in,  and 

malwtntn  the  BSld  Child. 

*miird.  The  said  Mittie  N.  Jeater  doth  bere- 
bj  release  and  renounce  any  and  all  claims  or 
interests  of  any  kind  whatsoever  growing  out 
of  the  said  proposed  marriage,  or  in  conse- 
quence thereof,  In  any  property  now  owned  or 
hereafter  acquired  by  the  said  S.  Gordon  Cum- 
mlng,  and  doth'  accept  in  Hen  of  her  rights 
therein  the  sums  of  money  heretofore  paid  her 
by  the  said  S.  Gordon  Camming  and  the  pay- 
ment of  the  snm  of  ten  dollars  per  week,  five 
dollars  per  week  to  her  for  bar  own  use  and 
IteneBt,  for  the  period  of  six  months,  and  five 
dollurs  per  week  for  the  maintenance  and  sup- 
port of  her  said  child,  and  in  full  satisfaction 
of  an;  and  all  claim  on  her  part  upon  the  said 
S.  Gordon  Cumming,  both  for  her  support  and 
maintenance,  and  any  other  marital  rights. 

'This  instrument  embraces  all  agreements, 
promises,  or  covenants  of  any  sort  on  the  part 
of  the  said  parties  growing  out  of  or  relative 
to  the  said  proposed  marriage,  and  its  terms 
■hall  not  be  changed,  except  in  writing  and 
■tSBcd  by  both  partiea  thereto. 

"Witness  tiie  following  signatures  and  seals 
tbe  day  and  year  first  above  written. 

"[Sgned]  8.  Gordon  Camming.  [Seal.} 
*'I8igned]  Mittie  Ann  Jester.  [Seal.r 

Tbere  were  depoidtionB  and  doeamentaiy 
evidence  filed  la  bdialf  of  both  husband  and 
wife. 

By  tbe  decree  under  review  said  oontract 
was  **>iutahied.  upheld,  and  confirmed  as  the 


free  act  and  deed  of  the  parUM,  made  for  a 

TOlnable  ooasideratl<m  and  In  conformity 
with  law,"  and  the  OHirt,  bebv  ct  oi^nlon, 
as-  refuted  In  the  decree^  that  the  husband 
"Is  enUtled  to  an  absolute  dlvoroe  •  •  • 
on  the  grounds  of  draertlcm  and  cruelty. 
•  •  •  three  years  having  eUpsed.  •  •  •  " 
decreed  an  absolute  divorce,  and  that  each 
party  should  '"be  absolutely  divested  of  any 
rli^t,  title,  Interest,  and  estate  of  any  char- 
acter whatsoever  In  any  pnqwrty  now  owned 
or  hereafter  acquired  and  held  by  the  otiker," 
making  no  allowance  to  the  wife  of  any  ali- 
mony, either  pendente  lite  or  for  the  future 
By  an  Interlocatory  ordw  In  the  cause  the 
husband  was  ordered  to  pay  $50  to  an  attor- 
ns for  die  wife  **im  account  of  his  fee  fttr 
legal  services  in  conducting  this  suit,"  and 
by  the  decree  under  review  the  husband  was 
ordered  to  pay  the  costs  of  the  suit,  including 
a  fee  of  $60  to  the  same  attorney  "in  full  of 
his  fee  for  services  as  such  counsel."  No 
other  allowance  of  suit  money  and  no  ali- 
mony pendente  lite  was  made  by  the  court 
below. 

Pending  the  appeal  this,  the  appellate 
court,  ordered  that  the  husband  pay  the  ex- 
pense at  printing  the  record,  which  amonnted 
to  $  

The  material  tacts  In  the  case  are  as  fol- 
lows: 

The  child  aforesaid  was  ^recognized  by  the 
father  before  the  marriage^  and  it  Is  an  un- 
questioned fact,  shown  In  evidence,  that  the 
purpose  of  the  husband  in  entering  Into  the 
marriage  relationship  in  question  was  to 
legitimate  the  <^Ild  under  the  statute  In  su<^ 
case  made  and  provided  (Code  1887,  f  2553 ; 
Code  1919,  S  6269),  and  to  confer  upon  the 
mother  of  the  child  the  status  ct  a  married 
woman,  "to  give  her  a  chance,"  to  use  the 
words  of  a  witness  in  the  case,  "to  straighten 
out  her  life  and  settle  down  to  normal,  rea- 
sonable, hopeful  existence" ;  but  that  status 
was  to  be  that  of  a  married  woman  deserted 
by  her  husband.  For  reasons  whidi  need 
not  be  stated  here,  except  to  sc^y  that  they 
ctdeBy  grew  out  of  disparity  In  education, 
culture,  tastes,  and  stations  in  life  and  the 
opposition  of  the  family  of  the  husband  to 
such  marriage,  the  latter  was  unwllllug  to 
cohabit  with  the  wife  in  the  relationship  of 
marriage,  and  this  he  made  clearly  known  to 
the  prospective  wife  at  the  time  of  the  ante- 
nuptial cmtract  aforesaid.  He  also  made  It 
clearly  known  to  her  at  the  same  time  that 
he  would  not  take  the  marriage  vqws— would 
Bot  be  a  party  to  the  marriage  GHenumy — 
unless  the  wUe-to-be  would  enter  Into  the 
antenuptial  contract  aforesaid,  and  therein 
agree  to  rtiease  him,  ezcq;)t  aa  to  the  trivial 
money  payments  provided  for  therein,  from 
the  financial  buTdeu  of  the  obligation  which 
the  marriage  status  would  impose  on  him  of 
providing  for  the  maintenance  and  support 
of  the  wlfft  and  ddld.   Vhe  contract  was 
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made  with  the  spedflc  object  of  prorlding  a 
contract  limitation  ot  the  legal  obligation 
aforesaid  which  should  govern  the  rights  of 
the  wife  in  the  premises  following  the  de- 
sertion of  the  wife  by  the  husband  after  the 
marriage. 

The  attitude  of  the  wife,  at  the  time  of  the 
antenuptial  contract  and  at  the  time  of  the 
marriage,  was  that  of  taking  all  that  she 
could  get  for  herself  and  child.  She  was  not 
asked  to  agree  to  the  desertion  by  the  hus- 
band, and  as  a  matter  of  fftct  did  not  do  so^ 
either  before  or  after  the  marriage.  She  did, 
however,  understandlngly  and  knowingly 
agree  to  the  terms  of  the  antenuptial  con- 
tract In  order  to  obtain  the  marriage,  and 
thereby,  in  substance,  agreed  tliat,  If  desert- 
•ed  by  tlie  husband,  she  would  go  her  sepa- 
rate way,  and,  as  she  had  no  pn^terty  what- 
ever, and  as  the  mmbers  at  ber  family  wwe 
not  able,  even  If  willing  to  snpport  ber 
(which  tacts  axe  also  shown  In  evidence), 
tiiat  she  would  work  fw  ber  own  living  and 
for  her  own  support  and  maintenance  and 
tbat  of  ber  diUd  so  long  as  she  kept  bim  with 
ber,  ezcq^t  for  tbe  .trivial  aaslstanee  pro- 
vided for  in  the  contract 

Accordingly  the  antennptlal  contract  afore- 
said was  executed,  and  (m  the  same  night  the 
marriage  was  celebrated,  and  Immediately 
Oureafter  the  husband  wait  to  bis  own 
beans,  and  then  Qiexe  willfally  deserted 
OiB  wifi^  wltb  the  fixed  purpose  never  to  co- 
habit with  her  In  tbe  marriage  relationship. 
In  tbat  purpose  as  the  evidence  In  the  cause, 
Including  his  own  testimony,  clearly  shows, 
be  never  wavered,  and  from  that  time  until 
tbe  decree  under  review  was  entered,  as  such 
e video ce  also  clearly  shows,  he  continued 
such  desertion,  being  longer  fban  the  statu- 
tory period  of  three  years  giving  ground  for 
absolute  divorce.  It  also  clearly  appears 
from  such  evidence,  Including  the  testimony 
of  the  husband,  that  the  conduct  of  the  wife 
wbidi  is  relied  on  by  the  husband  as  con- 
stituting cruelty  did  not  occur  until  after  his 
desertion  aforesaid,  and  hence  did  not  origi- 
nally cause  sndi  action  on  his  part,  and,  fur- 
ther, that  such  conduct  did  not  in  any  way 
cause  him  to  continue  bis  desertion  aforesaid. 

The  conduct  of  the  wife,  which  Is  relied 
on  by  the  husband  as  constituting  cruelty  to 
him,  grew  out  of  the  controversy  whldi  arose 
between  tbe  husband  and  wife  over  the  bind- 
ing force  of  the  antenuptial  contract  afore- 
ttid ;  he  Insisting  that  tbe  contract  measured 
and  limited  bis  duty  to  ber  and  the  child  In 
the  mat^  of  maintenance  and  support,  and 
she  that  their  need  for  the  actual  necessaries 
of  life  was  such  that  she  could  not  abide,  and 
was  not  bound,  by  the  ccmtract 

Other  matters  of  pleading  and  proof  are 
mentioiwd  in  the  <v>lnIon  below. 

R.  D.  Byrd  and  Richard  B.  Gwatbmey, 
both  of  Richmond,  for  appellant 


C.  T.  Meredith,  of  Eidmumd,  and  0.  Tern* 
on  S^tley.  of  Hampton,  tot  appellee. ' 

SIMS,  J.  (after  stating  tbe  fiicts  as  nbov^. 
'Bib  fidlowlng  questions  wlildk  are  involved 
In  this  cause  will  be  disposed  of  In  their  or- 
der as  ststed  below: 

[1]  L  Is  the  decree  nnder  review  erroneous 
in  its  adJuiUcation  tbat  tbe  husband  Is  en- 
titled to  an  absolute  divivoe  on  the  grounds 
of  destftlcm  and  cmeltyT 

We  are  of  opinion  that  this  (juestion  must 
be  answered  In  the  affirmatlTe. 

As  appears  from  the  facts  set  forOi  in  tlie 
statement  preceding  this  c^lnlon,  tbe  conduct 
of  tbe  wife,  relied  on  by  tbe  husband  as 
amstttuting  cruelty  to  bim,  did  not  originally 
cause  the  separation  of  the  husband  and 
wife,  nor  did  it  in  any  way  cause  Its  contin- 
uance. Tliat  separation  and  Its  continuance 
was  wholly  due  to  the  willful  desertion  of 
tbe  wife  by  the  husband,  and  would  have 
existed,  just  as  it  did,  had  the  conduct  of  the 
wife  been  blameless.  Hence,  as  a  Justifica- 
tion or  excuse  for  the  desertion  by  tbe  hus- 
band, tbe  conduct  of  the  wife,  even  thoi^ta 
it  were  considered  to  be  misconduct  must  be 
disregarded,  being  immaterial  to  tbe  Issues 
before  the  court  In  this  suit  Sudi  desertion 
on  the  part  of  the  husband  continued  for  a. 
period  of  more  than  three  years,  as  appears 
from  the  statement  preceding  this  oplnloa, 
The  wife,  therefore,  was  entitled  to  an  ah- 
solute  divorce  on  the  ground  of  desntloii. 
and  not  her  husband. 

Of  course,  if  the  husband  bad  repaited  ot 
his  desertion  of  the  wife,  and  had  made  any 
overture  with  tbe  Intention  of  ending  ttxB 
separation,  and  any  conduct  on  her  part 
amounting  to  cruelty  to  him  had  prevented 
his  cohabiting  with  her  In  the  relatlmshlp 
of  man  and  wife,  tlut  would  have  Justified 
his  thereafter  continuing  to  live  apart  from 
the  wife.  and.  so  \ong  as  such  situation  con- 
tinued, tbe  wife,  In  contemplation  at  law, 
would  have  been  considered  as  guilty  of  de- 
sertion; but  no  such  case  is  presented  by 
the  record  before  us. 

[2]  2.  Is  the  decree  under  review  erroneons 
In  Its  adjudication  that  the  antenuptial  con- 
tract set  forth  In  the  statement  precedlnip 
this  opini(»i  was  valid? 

We  are  of  <vlnIon  that  this  question  most 
be  ai»wered  in  the  afflrmatlve. 

As  appears  from  the  facts  set  forth  in  the 
statement  preceding  this  opinion,  the  spedflo 
object  and  the  actual  result  of  the  antenuiK 
tial  contract  was  to  encourage  or  facilitate  a 
separation  after  the  marriage.  Such  a  con- 
tract is  Illegal  and  void.  Hence  It  is  not 
binding  upon,  and  cannot  be  enforced  against^ 
either  party.  1  Bishop  on  Biar.,  Div.  &  Sep- 
aration (1891)  1  1277 ;  Watson  v.  Watson.  87 
Ind.  App.  77  N.  E.  355;  Neddo  v.  Ned- 
do,  S6  Kan.  007,  44  Pac.  1. 

As  ssld  In  BlsbQp  on  Mar.,  Dir.  *  Scpb  t 
1277: 
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"  *  *  *  Any  tgrsement  cnconragiiiK  ■  sep- 
aration U  void.  •  •  •  Siren  if  made  before 
marriage,  in  yixw  of  «  poadble  Bvinc  apaxt,  It 

is  inralid." 

In  Watwm  ▼.  Watson,  nipra,  87  Ind.  App. 
648,  77  N.  BL  806,  ttaere  was  an  antenuptial 
contract,  whlt^  provided  for  a  certain  dower 
Cor  tbe  wUiB  In  the  event  Uiat  she  should 
survive  the  husband;  but  it  also  provided 
that,  •in  case  the  parties  *  •  *  foil  to 
agree,  and  shall,  for  any  cause,  separate  and 
ctmtlnne  to  live  •  •  •  apart,"  the  hus- 
band should  pay  the  wife  t3te  sum  of  $200, 
and  that  neither  party  should  have  "ary 
dalm,  interest,  nor  right  to  and  In  the  8ei)a- 
rate  v^ropetty  of  the  other,  dtber  In  tlie  life- 
time  of  the  parties  or  at  the  death  of  el- 
ther."  The  agreement  was  followed  by  mar- 
riage and  cohabitation  of  the  parties  as  man 
and  wife  for  three  years,  when  they  sepa- 
rated, and  the  husband  brought  suit  for  di- 
vorce on  the  ground  of  tlw  conduct  of  the 
wife  which  he  alleged  amoonted  to  cruelty. 
The  wife  filed  an  answer  and  cross-bill,  in 
which  She  made  the  counterdiarge  of  cruelty 
and  nonsupport,  and  prayed  that  the  divorce 
and  alimony  be  awarded  to  her.  The  court 
below  held  the  wife  to  be  entitled  to  the  di- 
vorce, decreed  accordingly,  and  allowed  the 
wife  alimony  and  attorney's  fees,  and  the 
husband  appealed.  As  stated  in  the  opinion, 
fbe  sole  question  before  the  ai^llate  court 
was  "the  effect  of  an  antenuptial  contract  on 
the  Question  of  alimony."  In  the  opinion  of 
the  court  it  is  fnrtber  said: 

"Appellant  insists  that  $200  Is  the  Umlt  of  his 
UaUli^  to  appellee  in  case  of  a  separation  for 
any  caase,  and  that  the  decree  sboold  be  modi- 
fled,  So  that  the  amount  of  appellee's  recovery 
for  alimony  shall  not  exceed  that  som.  •  •  * 

"If  we  diould  adopt  appellant's  construction 
of  the  antenuptial  contract,  it  would  1m  in  effect 
affirming  a  rule  of  law  auUioriaing  parties  con- 
templating marriage  to  fix  in  advance  the  hus- 
band's liability  for  alimooy  In  case  either  shall 
obtain  a  divorce.  This  we  cannot  do.  WfaOe 
the  law  in  tUs  state  is  firmly  fixed,  giving  par- 
ties the  right  to  adjust  and  settle  property  In- 
terests l>y  antenuptial  contract  [citing  authori- 
ties],  yet  sudi  settlement  must  be  free  from 
fraud  and  imposition  [citing  ai^orities],  and 
not  against  public  policy.  Neddo  v.  Neddo 
llSOfSi  66  Kan.  607,  44  Pae.  1. 

"It  is  •  •  •  equally  well  settled  that  the 
haSband  Is  bound  to  support  his  wife  [dting 
anthoritlesT.  Tills  legal  obligation  is  a  part 
of  every  marriage  contract.  It  is  the  duty  im- 
posed npon  the  husband  by  law,  and  from  this 
obligation  he  cannot  shield  himself  by  contracL 
To  hold  otherwise  would  be  to  invite  disagree- 
ment,  eacoorage  separation,  incite  divorce  pro- 
ceedings, and  commend  a  principle  which  would 
be  a  menace  to  the  wdfare  of  society,  contrary 
to  public  polity,  and  twdii^  to  overthrow  and  de- 
stroy every  principle  of  ttie  law  of  marriage,  re- 
qniiing  that  huslMnd  and  wife  shall  live  togeth- 
er during  their  natural  lives,  and  that  the  has- 
band,  within  his  flnannial  abiUty,  shall  famish 
ibm  wife  with  reasonaMe  necessaries  for  her 
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support,  and  home  comforts  In  sickness  and  la 
health,  as  by  law  he  is  required  to  do.  *  *  * 
The  case  at  bar  furnished  a  good  illustration 
where  a  settlement  under  the  contract  would 
be  an  Incentive  to  a  separation.  *  *  *  By 
the  payment  of  the  insignifieant  sum  of  $200 
he  would  be  relieved  from  [the  legal  obUga- 
tioQ  aforesaid].  •  •  •  Sncb  a  contract  Is 
contrary  to  public  p<rfley  and  cannot  be  en- 
forced. We  must  not  be  nnmindful  of  the  fact 
that  the  public  have  an  interest  in  causes  of 
this  character,  aside  from  the  parties,  and  for 
this  reason  the  question  of  alimony  is  a  mat- 
ter for  the  court,  and  not  a  subject  of  agree- 
ment between  the  parties,  whereby  the  action 
of  the  court  is  to  be  controlled. 

"A  decree  of  divorce,  not  only  terminates  the 
marital  obligation,  but.  from  the  nature  of  the 
litigation,  proper^  rights  growing  out  of  the 
marriage  relation  are  necessarily  included  in 
such  proceedings  and  there  settled.  This  rule 
applies  to  all  cases  alike,  regardless  of  any 
contract  the  parties  In  contemplatiott  9i  mar- 
riage may  have  made." 

In  Neddo  v.  Neddo,  supra  (66  Kan.  607,  44 
Pac.  1),  there  was  an  antenuptial  contract 
which  provided  tliat  If  tiie— 

**partieB  should  fall  to  live  together  amicably 
as  husband  and  wife,  and  they  should  s^arate, 
either  by  abandonment  or  by  divorce  being 
granted  to  either  or  both  of  said  parties,  then 
the  property  •  •  ♦  held  and  owned  by  ei- 
ther of  said  parties  •  *  *  shall  be  and  re- 
main" their  separate  property,  "and  the  parties 
hereby  release  snd  forever  quitclaim  any  right, 
title,  or  interest  acquired  by  reason  of  aald 
marriage  in  the  property"  aforesaid,  "and  also 
waive  any  claim  to  alimony  or  other  riglits  ac- 
quired or  liabilities  Incurred  by  reason  of  said 
marriage.  In  the  evwt  of  snch  scparatbn  or 
divorce.  •  • 

The  parties  married  and  lived  together  for 
14  years,  when  they  separated.  The  hus- 
band brought  eait  for  divorce  on  the  ground 
of  adultery  as  charged  in  this  third  amended 
petition,  and  set  up  the  antenuptial  contract 
as  In  bar  of  any  claim  for  allm<my  on  the 
part  of  the  wife.  The  wife  filed  her  answer 
and  cross-bill,  alleging  desertion  on  the  part 
of  the  husbeiuL  Ttie  court  below  decreed 
In  foTOT  of  the  wife,  granted  an  absolute  di- 
vorce tnnder  tlie  statute  similar  to  ours,  ex- 
cept that  the  period  therein  named  is  shorter  . 
flian  that  provided  In  our  statute  as  ground 
for  an  absolute  divorce),  and  held  the  con- 
tract to  be  Tfdd,  and  awarded  the  wifo  oouiir 
sel  fees  and  allmcmy,  both  pendente  lite  and 
permanrait  The  apellate  oonrt  afflmed  the 
case  and  In  Its  opinion  said: 

"Contracts  or  settlements  in  consideration 
of  marriage,  wltich  are  reasonable,  equitable, 
and  not  against  public  policy,  are  recognised 
aa  valid  by  the  stabitea  of  this  state  and  the 
decisions  of  this  conrt  •  •  •  We  hold  that 
it  [the  antenuptial  contract  aforesaid]  contains 
provialMis  contrary  to  pablic  poUcy.  •  •  • 
They  seem  to  invite  disagreement  and  abandon' 
ment,  and  make  ths  same  producdvQ  of  profit 
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to  the  part7  having  the  greater  amonat  of 
propert7.  The  law  of  marriage  •  •  •  re- 
qnired  them  to  live  together  as  hnaband  and 
wife  daring  their  nataral  lives;  hut,  by  the 
■violation  of  that  law,  •  •  •  the  party  hav- 
ing the  bulk  of  the  property  might  derive  pe- 
cnniary  profit.  No  marriage  settlement  ought 
to  be  upheld  which  Invites  and  encourages  ft 
Isolation  of  the  marrtage  vow,  and  this  contract 
is  of  that  character.  By  the  abandonment  of 
the  wife  in  violation  of  the  law  of  marriage, 
It  was  In  effect  stipolated  that  the  guilty  party 
fihould  be  relieved  from  the  duty  of  support 
which  that  law  enjoins.  A  contract  which  inr 
cites  the  hope  of  financial  profit  from  the  sep- 
aratioD  of  married  people  should  not  be  en- 
forced." 

[S]  The  same  principle  Is  awlicable  ta 
postnnptlal  oontracts.  1  Btsbop  on  Mar^ 
Dir.  A  Sep.  I  1261;  2  Bishop,  {  686;  1  El- 
liott on  Contracts,  |  414;  1  Page  on  Cea- 
tracts,  S  429;  Pereira  t.  Perelra.  156  Cal. 
1.  108  Pac.  488,  23  L.  R.  A.  (N.  3.)  880,  134 
Am.  St  Rep.  107;  9  O^c  621. 

As  said  In  Bisbop  on  Mar.,  Dlv.  &  Sep., 
supra,  i  1261: 

*****  Since  the  law  mahes  the  public  a 
party  to  every  suit  for  dissolution  or  separa- 
tion, and  forbids  either  form  of  divorce  on  the 
mntual  agreement  of  the  parties,  *  *  any 
Imrgaining  between  them  for  a  future  separa- 
tion, *  *  *  or  tending  to  the  like  end,  being 
contrary  boUi  to  thr  lav  and  legal  poUcy,  is 
void." 

And  again  Bishop,  mpra,  1 695)  tba  same 
learned  author  says: 

"Therefore  any  agreonent  for  divorce,  w  anv 
ecUateral  Itargalnlttp  promoUoo  of  ft,  is  un- 
lawful and  void."   italics  supplied.) 

Aa  satd  in  1  Elllott  on  Contracts.  8iq»ra.  | 
414: 

"Contracts  between  husband  and  wife,  look- 
ing to  a  future  separation,  *  *  *  are  in- 
valid." 

As  said  in  Pereira  r.  Percdxa,  supra,  156 
Oal.  1,  103  Pac.  488.  28  U  B.  A.  (N.  8.)  880. 
134  Am.  St  Rep.  107: 

"Any  contract  between  the  parties,  having  for 
its  object  the  dissolution  of  the  marriage  con- 
tract, or  faoiHtathv  that  retult,  *  *  *  is 
void  as  contra  bonos  mores."  (Italics  supplied.) 

[4]  It  la  true  that  the  contract  in  the 
cause  before  as  ccntalns  no  »press  statement 
that  Its  xffOTldons,  limiting  the  husband's 
lesml  otdlgatlon  to  support  the  wife  and 
dilld,  are  meant  to  go  Into  effect  upon  his 
desertion  of  the  wife,  so  as  to  enable  him 
to  accomplish  such  desertion,  and  yet  escape 
the  l^at  obligation  aforesaid,  except  to  the 
trivial  amounts  stipulated  In  the  contract 
But  tbat  such  waa  tlie  qieclflc  object  of  the 
oontract  ctoarlj  appears  from  oOiw  evidence 
In  the  cause.  Indadlng  the  testimony  of  the 
hwiband.  SmUi  endence^  altnougb  parol,  la 


admissible  to  show  the  Illegality  ct  the  con- 
tract 9  Cye  766;  13  0.  J.  770.  771.  And 
certainly  In  a  dlTtwce-  suit;  In  which  it  Is 
the  duty  of  the  court,  of  Its  own  motion.  If 
need  be,  "to  go  Into  the  Investl^tlon  of  the 
&cts,**  although  "not  contested  by  tbe-irfead- 
inge"  (2  BicOiop  on  liar.,  IUt.  &  Sep.  {  663), 
the  mere  emission  of  such  a  contract  to  ex- 
press Its  real  object,  cannot  close  the  eyes 
of  the  court  to  tbat  object,  wba  it  la  un- 
mistakaUy  dlsdoaed  by  other  evld«ioe  In  the 
cause.  We  must  regard  the  contract,  there- 
fore, as  If  Its  real  object  aforesaid  bad  been 
written  In  it  So  regarding  it,  it  waa  Illegal 
and  void. 

Sndi  a  contract  Is  dlstingulsbable  from 
bona  fide  antenuptial  and  postnuptial  con- 
tracts (fivitb,  aa  are  InvoWed  in  all  of  Qie 
cases  dted  In  the  brief  for  appellee  not 
made  with  tiie  apwAQc  object  of  providing  a 
contract  limitation  of  the  legal  obligation 
aforesaid,  with  a  view  to  oontndllng  the  mo- 
tion of  die  parties  or  of  the  court  on  the  sob' 
Ject  in  any  future  proceeding  for  dlvoroe  or 
alimony,  and  In  which  the  ground  or  grounds 
relied  on  for  dlvnce  arise  from  tlie  action  at 
the  husband  or  wife  after  the  contract  is  ex- 
ecuted. The  two  features  last  mentioned  are 
those  which  render  soch  contracts  invalid, 
and  diatlngolab  them  from  antenuptial  and 
postnuptial  contracts  which  are  valid.  It  Is 
true  that  some  postntqttlal  cimtracts  which 
precede  s^ratlon  are  In  moat  Jurisdictions 
held  to  be  wild;  but  they  are  so  held  only 
where  they  ocHit^plate  an  immediate  s^w- 
ratlon  for  some  ground  existing  prior  to  the 
contract  which  Is  sufficient  of  itself  to  bring 
about  the  separation.  Such  holding  proceeds 
upon  the  principle  that  the  parties  have  al- 
ready irrevocably  determined  upon  a  separa- 
tion for  a  pre-^lstlng  cause,  and  hence  the 
upholding  of  an  agreonent  as  to  property 
rights  with  a  view  to  such  an  Inerltable  sep- 
aration does  not  in  such  case  encourage  or 
facilitate  the  separatloa  Speck  v.  Dansman, 
7  Uo.  App.  165:  9  Cyc.  620,  522;  13  C.  J. 
466,  466.  And  the  weight- of  authority  and 
bettw  oi^on.  Indeed,  is  tbat  eY&x  bona 
flde  antenuptial  and  postnuptial  contracfs, 
valid  In  all  other  respects,  cannot  bind  the 
action  of  the  court  on  the  subject  of  alimony. 
The  court  will  usually  adopt  such  contract 
provlslcma.  If  Just  and  reasonable ;  otherwise, 
it  will  not  do  BO.  1  Page  on  Contracts,  | 
430. 

But  it  is  urged  that  in  the  case  before  us 
the  husband  vrould  not  have  entered  Into 
the  marriage  status,  but  for  the  contract 
aforesaid,  limiting  the  resultant  liability  up- 
on htm  aforesaid,  which  would  ottterwlse 
flow  therefrom ;  that  the  act  of  the  husband 
In  entering  Into  the  marriage  for  the  purpose 
of  legitimating  the  child  under  the  statnta 
waa  a  laudable  act  in  Itself,  and  that  puldic 
pcdlcy  demands  tbat  sufib  actltm  in  tiie  dirae- 
tlcai  ct  Jut  rotation  should  be  eueooracad. 
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and  not  discouraged.  This  argument  can 
lead  only  to  tbe  position  (wUcb,  howera',  Is 
not  so  stated  in  the  arsnmsnt  for  tbe  hns- 
band)  Qiat  the  husband  In  soch  case.dumld 
be  allowed  by  contract  to  limit  his  resultant 
llablUtr  af(nesaid,  because  otherwise  he 
would  not  accord,  and  otfam  so  situated  will 
not  accord,  sudh  r^ration  at  all.  But  U 
is  ai^rent  upon  but  sllgtat  reflection  that 
tbe  courts  have  no  power  to  so  bold.  That 
would  be  to  allow  parties  by  private  agree- 
ment to  establish  such  marriage  status  as 
they  may  wish.  The  reamrement  of  tbe 
statute  for  the  legitimating  of  a  Child  bom 
out  of  wedlock  Is-Uiat  the  father  shall  Inter- 
marry—enter into  the  marriage  status — with 
the  mother  oC  the  diUd.  Than  Is  but  one 
marriage  status  known  to  the  law,  and  from 
it  flows  tbe  legal  obligation  oC  Ibe  husband 
aforesaid  to  maintain  and  suppnt  the  wife 
and  child.  The  beneUt  of  the  statute  cannot 
be  obtained  without  the  paymost  of  Qie  price 
therefor  thereto  fixed.  Tba  courts  are  pow^ 
less  to  abate  that  price. 

[6]  We  had  intended  to  fdlow  the  conclu- 
idons  reached  above  by  consldmtion  and  ad- 
judication upon  the  farther  questions  of 
whether,  In  the  state  of  the  pleadings,  an 
absolute  divorce  could  be  decreed  on  tbe 
ground  of  the  desertion  of  the  wife  by  the 
husband  aforesaid,  and,  in  any  caae,  to  have 
adjudicated  that  the  wife  is  entitled  to  an 
allowance  of  alimony,  both  pendente  lite  and 
permanent,  and  to  have  r^anded  the  cause 
to  tbe  court  below  fOr  farther  proceedings, 
to  the  end  that  such  court  should  fix  the 
amounts  of  the  allowances  of  alimony  and 
also  of  farther  reasonable  attorney's  fees 
pendoite  lite ;  bnt  since  the  case  was  argued 
and  submitted  to  this  court,  and  after  tbe 
portion  of  this  opinion  preceding  this  para- 
crapb  bad  been  written,  the  death  of  the 
fcosband  occurred.  Thla  fact  is  conceded  by 
counsel  representing  both  husband  and  wife, 
and  of  itself  brings  about  a  situation  in 
which  any  decree  we  might  enter,  granting  a 
divorce  or  allowing  alimony,  would  be  In- 
operative.  Hence  no  decree  will  be  entered 
bj  us  on  those  subjects,  except  to  reverse  tbe 
original  decree  under  review  In  such  of  Its 
holdings  as  are  found  to  be  erroneous.  To 
soch  ext^t  tbe  decree  of  this  court  will  still 
be  ^ectlve,  for  there  could  be  no  abatenient 
of  the  original  decree  by  reason  of  the  death 
of  any  party  to  the  cause  after  tbe  appeal 
had  been  allowed  (Reld's  Adm'r  v.  Strlder's 
Adm'r,  7  Orat.  [48  Va.]  at  page  84,  54  Am. 
Dec.  120) ;  and  by  Tirtne  of  the  statute  (Code 
1919^  i  9lVt)  the  appellate  court  may,  In  its 
discretiott,  enter  its  decree  dealing  with  tbe 
adjudications  of  the  original  decree  as  if  no 
death  ot  any  party  to  tbe  cause  bad  oc- 
curred.  Tbore  remains,  thoiefore,  in  issue 
ikpOD  this  appeal,  the  subject  of  the  xvovi- 
itoiuB  of  the  decree  under  review  wbldi  held 


tbe  antenuptial  contract  aforesaid  to  be 
valid,  granted  an  absolute  divorce  on  the 
prayer  of  tbe  husband,  and  further  decreed, 
in  effect,  Ibat  the  wife  should  be  absolutely 
divested  of  any  rU^t,  title.  Interest,  and  es- 
tate of  any  character  whatsoever  in  any 
property  then  owned  or  thereafter  acquired 
and  b^  by  the  husband.  For  the  reasons 
stated  above  wa  are  of  (pinion  that  all  of 
Bttcb  proTlslcmB  of  eatb  decree  were  errone- 
ons,  and  to  such  extent  tbe  decree  will  be 
reversed.  No  order  ^n*ffw^a«lllg  the  cause  will 
be  entered  here,  as  we  are  not  advised  wheth- 
er any  action  has  beoi  taken  by  tbe  court  be- 
low on  the  subject  of  the  custody  of  the  diiUl 
pending  the  appeal  and  prior  to  tbe  deaUi  o^ 
the  husband. 
Beversed  and  remanded. 


(127  Va.  M) 

DUNCAN  T.  BBOADWAT  NAT.  BANK. 

(Supreme  Court  of  Appeals  of  '^Hrglala.  Ifardi 
18,  1920.) 

1.  CONTINUAJSOE  «3=>51(5)— FUBTHEE  OONTXIT- 
UANCK  FOB  ABSENT  WrTNESSKB  HXU>  PBOPU- 
I.T  BEFUSED. 

Where  case  had  been  coDtlnued  three  times, 
chiefly  for  defendant's  benefit,  refnaal  to  again 
continue  the  case  on  defendants  motion  for  ab- 
sence of  witnesses,  two  of  wMiA  were  noareid- 
dents  and  one  a  resident  whose  iriiereaboata 
were  unknown,  and  fw  all  of  whom  a  lammnis 
bad  been  Issued  and  returned  onezecuted,  held 
within  court's  discretion,  is  absence  of  showing 
of  reasons  for  the  bellt^  of  counsel  as  to  the 
materiality  of  the  witnesses  or  as  to  probaUUty 
of  seeoring  their  testlmtmy  at  a  siibseiinent  trisL 

2.  CoHTiNUAiroi  4s»610I)— Fob  absbrob  or 

WITMBBSEB  WXTHZIT  OISOIEnm  OF  OOUBT. 

The  granting  or  refosal  of  a  farther  con- 
tinnance  for  absence  of  witnesses  Is  dtacrstion- 
ary  with  the  trial  court 

3.  CoHmitrANOB  ^=>fil(6>— BiQinBina  ooinr- 

flEL  TO  DraOLOBI  WAOStt  TO  BX  FBOVBO  BT 
ABSBIfT  WrmBSWS  HKLO  PBOPEB. 

Action  of  court  in  requiring  eonnael  for  de- 
fendant;, on  their  motion  for  further  continu- 
ance for  absence  of  witnesses,  to  testis  as  to 
the  foots  which  they  expected  to  prove  by  the 
absent  witnessei  and  the  reasons  npon  lAldi 
thebr  expectation  was  b^sed,  Md  pnq^. 

C  Appul  aitd  bbbob  ^s9lO4T0S)  —  BsrusAX. 

TO  nSlOT  EXAMINATION  OF  BOOKS  BEFOBB 
XNTBODTTOnON  HABMIJSB,  WHERE  DBnNDAHT 
GOT  BENEFIT  OF  THEH  AT  TBIAI» 

Befasal  to  permit  defendant  to  inspect 
books  and  papers  produced  by  witness,  pursu- 
ant to  summons  onder  Code  1904,  S  3371  (Code 
1919,  i  6237),  before  they  were  introduced  in 
evidence  by  plaintiff,  Md  harmless,  where  the 
witness  wbo  had  the  custody  of  the  books  and 
papers  was  thereafter  fully  examined  with  ref- 
erence to  tiiem,  so  Uiat  def»dant  got  the  ben- 
efit of  everrthlng  they  contained. 


«=sFor  other  cams  see  same  toplo  and  KBT-MiniBBIB  In  aU  Ker-NunlMrad  Dlgesta  and  Xa^naa 
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6.  TBiAt  ^69(2)~CoicPBixiNa  taking  or 

TBSTUfOITT  OUT  OF  OBDEB  NOT  lUPBOPEB. 

In  action  by  a  bank,  where  defendant  bad 
summoned  aa  witnesaes  so  many  of  the  bank's 
officera  that  bank,  90  miles  from  place  of  trial, 
would  probably  have  had  to  close  up  if  all  at- 
tended, action  of  court  in  requiring  defendant  to 
proceed  with  examination  of  the  bank  officers 
present  was  not  error,  aa  wder  of  proof  is  dis- 
cretionary. 

6.  Bnxs  AKD  NOTES  «=>9T(3)— NoTES  Given 

rOR  STOCK  AND  AOBBEMKNT  TO  BESELL  HELD 
NOT  VOID  FOB  7AII.UBE  OF  CONBI  DERATION. 
Where  maker,  in  return  for  execution  of 
notes,  receiTed  corporate  stock,  together  with 
seller's  agreement  to  resell  the  stock  at  maker's 
option  12  months  from  date  of  sale,  JMd,  la  ac- 
tion on  notes  prior  to  expiration  of  the  lA 
mmdis,  that  there  was  no  failure  of  considera- 
tion. 

7.  Corporations  4=3l20— Nona  ma  oomo- 

BATB  STOCK  HILD  HOT  TO  HaVX  BXBN  PRO- 
CURED BT  FBAUD. 

Notes  given  for  corporate  stock  and  agree- 
ment to  resell  on  maker's  option  12  months  aft- 
er sale  held  not  to  hava  been  procured  by  frand. 

8.  Bills  and  notbs  «=9445  —  Action  on 
notes  held  not  fbehatubelt  brought. 

Where  notes  were  given  as  consideration  for 
stock  and  agreement  to  resell  at  maker's  op- 
tion 12  months  after  sale,  action  on  the  notes 
prior  to  expiration  of  sach  12-month  period  was 
not  prematore. 

9.  BlUiS  AND  NOTES  ^S>870,  373— F AIUJBB  .OF 
OONSZOSBATION  AND  FBAUD  HOT  DEFENSES 
AOAINBI  BONA  FIDE  PURCHASBB. 

The  defenses  of  failure  of  conaida«tion  and 
fraudulent  procurnnent  oC  notes,  even  though 
good  as  against  payee,  were  not  available  aa 
against  a  bona  fide  holder  in  due  course  and  tov 
value. 

to.  BlLM  AND  NOTOB  «=»6!^— BTIDENCB  HELD 
TO  SHOW  PI^NTIfT  A  BONA  FIDE  FUBCHASBR. 
In  action  on  notes,  defended  on  ground  of 
failure  of  conaideratlon  and  fraud,  evidence  as 
to  the  caution  exercised  by  plaintiff  before  ac- 
cepting notes  held  to  show  plaintiff  a  bona  fide 
holder  in  due  course  and  for  valne. 

11.  BiLU  AND  NOTES  «S9SS8  —  NOTRS  FOR 
WHICH  BANK  ISSUED  CERTIFIOATE  OF  DEPOS- 
IT GOOD,  WHERE  BANE  HAD  NO  NOTICE  OF  IH- 
FIBHITT. 

Where  bank,  holder  of  notes,  gave  payee  cer- 
tificate of  deposit,  it  was  entitled  to  recover 
thereon,  under  Code  1919,  f  5Q18,  even  though 
there  was  an  infirmity,  good  as  a  defense  as 
against  payee,  where  bank  had  no  notice  of 
infirmity  until  after  certificate  of  deposit  was 
paid. 

Brror  to  Gticnlt  Court,  Calpepet  Gouulr. 

Action  by  the  Broadwi^  National  Bank 
against  B.  P.  Duncan.  Judgment  for  plain- 
tiff, and  def«idant  brings  error.  Affirmed. 

HIden  &  Bickers  and  S.  M.  Nottingham, 
all  of  Culpeper,  for  plaintiff  in  error. 

F.  T.  Sutton,  Jr.,  of  Rldimond.  for  defend- 
ant in  (>rror 


KELLY,  P.  The  Broadway  Nattonal  Bank 
of  Richmond,  being  the  ht^er  of  tiiree  nego- 
tlatde  notes  executed  by  E,  P.  Duncan  to  his 
own  order  and  indorsed  by  htm,  obtained  a 
Judgment  thereon  against  Duncan,  which  Is 
now  ondOT  rertew. 

[1, 21  1.  The  refusal  of  tbe  trial  court  to 
grant  tiie  defraidant  a  conUnuanoe  because  of 
the  absence  of  three  witnesses,  Arrington. 
Evans,  and  Smith.  Is  assigned  as  error.  Ar- 
rlngton  and  Smith  were  nonresldeDtB ;  Evans 
was  "sumtosed  to  be"  hi  the  United  States 
army,  but  hla  whureabouts  w^re  unkmiwn. 
A  summons  had  be^  Issued  for  these  wit- 
nesses a  tdiort  time  before  tb»  trial  and  re- 
turned unexecuted.  There  was  also  an  unex- 
ecuted sut^Hena  duces  tecum,  requiring  Smith 
to  produce  certain  books  and  papers.  The 
case  had  been  regularly  called  on  the  docket 
of  the  court  at  the  April  term,  1018,  aiUl  con- 
tinned  to  the  June  term.  At  the  June  term  it 
was  again  called,  and  passed  to  July  8th,  and 
then  finally  set  for  July  16th,  whoi  it  was 
tried.  73iese  successive  delays  appear  to 
liave  been  dilefl^  In  tiie  Intereet  of  tlie  de- 
tendant;  the  sS&lntitt  being  ready  at  the 
April  term  and  at  all  times  thereafter.  Tbe 
bill  of  ezc^tiwiB  sliowB  that  the  motloo  for 
continuance  was  in  the  first  instance  support- 
ed by  the  affidavits  of  ootmsel,  who,  upon  be- 
ing required  by  the  court  to  submit  to  exam- 
ination as  te  what  th^  expected  to  prorB  by 
the  absent  witnesses  and  the  books  and  pa- 
pers called  for  in  the  subpoma  duces  teeun^ 
"showed  that  tlie  statements  in  the  affidavits 
were  based  upon  belief  and  not  upon  actual 
knowledge,  and  that  neither  of  the  affiants  knew 
the  witnesses  personally,  liad  neva  talked  with 
them,  and  had  no  actual  knowledge  of  what  tliey 
would  say,  nor  what  the  books,  papera,  etc, 
•   •   •  contained." 

Tbe  affidavits  did  not  give  any  reasons  for 
the  belief  of  counsel  as  to  the  materiality  of 
the  witnesses,  or  as  to  the  probability  of  se- 
ctiilng  their  testimony  at  a  subsequent  trial ; 
and  the  oral  testimony  of  counsel  did  not 
substantially  alter  the  situation  in  these  re- 
spects. It  would  have  been  a  pure  experi- 
ment, based  upon  conjecture,  If  the  court  had 
granted  the  continuance,  and  Its  action  in  re- 
fusing the  same  was  a  proper  exercise  of  the 
well-known  discretion  which,  under  a  wise 
rule  of  practice,  belongs  to  the  trial  court. 

[3]  Nor  do  we  find  that  the  court  erred,  aa 
alleged,  in  requiring  counsel,  who  had  made 
the  affidavits  above  mentioned,  to  go  on  tlie 
witness  stand  and  testi^  as  to  what  they  ex- 
[KCted  to  prove  by  the  absent  witnesses.  The 
gravamen  of  this  assignment  seems  to  be 
that  the  action  complained  of  was  taken  by 
the  court,  not  on  Its  own  motion,  but  on  mo- 
tion of  counsel  for  plaintiff.  What  the 
court  would  have  done.  In  the  absence  of  a 
motion  by  counsel,  may  be  left  to  conjec- 
ture, although  its  probable  action  on  its  own 
motion  under  such  circumstances  would  per- 
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baps  be  easy  to  forecast  Wbat  It  adually 
did,  disclosed  tbat  counsel  for  defendant  were 
laboring  nnder  tbe  mistaken  idea  tbat  tb^ 
could  reasonably  ask  the  court  to  continue 
tbe  case  upon  a  mere  surmise  as  to  what 
they  could  prore  by  Arrln^tra,  Evans,  and 
Smith,  and  by  the  books  and  papers  In  ques- 
Uon.  See  Hewitt's  Case,  17  Grat  (58  Ya.) 
627 ;  Hamum  t.  Howe,  27  Orat  (88  Va^  686 ; 
Bulks*  PI.  ft  Pr.  460.  From  these  authori- 
ties It  will  dearly  appear  that  the  court  did 
not  err  In  regulrinff  the  affiants  to  dlsdose 
the  Aicts  which  they  expected  to  prove  by 
the  absoit  witnesses  and  tbe  reasons  upon 
which  tbeSt  ejpectation  in  this  respect  was 
based.  The  record  before  us  contains  a  to> 
.  luminous  stenographic  r^rt  of  all  tbat  tran- 
^red  with  reference  to  £he  stroiuous  effortp 
of  tbe  defendant  to  continue  the  case,  and 
this  report  shows  tbat  the  trial  judge  was 
exceedln^y  pattent,  cautious,  and  consider- 
ate, and  only  ruled  against  tbe  motion  for  a 
continuance  after  the  fullest  hearing. 

[4]  2.  Tbe  president  of  the  plaintUC  bank 
was  in  court  with  certain  books  and  papers 
pursuant  to  a  summons  issued  against  him  in 
accordance  with  section  3371  of  the  Code  of 
1901  (Code  1919,  {  6237),  which  had  been 
served  upon  him  at  the  instance  of  tbe  de- 
fradant  Before  announcing  ready  for  trial, 
tbe  defendant  moved  the  court  to  require  the 
plaintur  to  allow  him  to  Inspect  these  books 
and  papers  before  putting  them  in  evidence. 
The  plaintiff  objected,  the  court  sustained 
the  objection,  and  the  defendant  excepted 
and  assigns  error.  The  question,  however, 
becomes  moot  and  immaterial,  in  view  of  the 
fact  that  counsel  did  subsequently  Introduce 
tbe  witness  who  had  custody  of  the  books 
and  papers,  the  same  were  produced,  the  wit- 
ness fully  examined  with  reference  to  them, 
and  the  defendant  got  the  benefit  of  every- 
thing material  which  they  contained. 

[B]  3.  It  is  assigned  as  error  that  "the 
court  permitted  counsel  for  plalntltC  to  dic- 
tate the  order  In  which"  the  defendant  should 
Introduce  his  witnesses.  Tbe  record  discloses 
a  state  of  facts  In  which  the  court,  although 
apparently  following  the  suggestion  of  coun- 
sel Xor  plaintiff,  ought  to  have,  and  undoubt- 
edly would  have^  taken  exactly  tbe  same 
coarse  on  its  own  motion.  The  situation  was 
this:  A  summons  had  been  served  on  Clyde 
W.  Saunders  to  testify  on  behalf  of  the  de> 
f^deut.  He  was  not  present,  but  was  In 
Richmond,  90  miles  from  Culpeper,  where 
tbe  tzial  was  being  held,  and  had  explained 
to  tbe  court  that  he  was  engaged  In  impor- 
tant work  for  the  United  States  Army  Draft 
Board,  and  would  be  unable  to  readi  the 
place  of  trial  for  two  days.  Tba  court  had 
also  been  informed  of  the  substanoe  of  the 
testiiDony  which  Saunders  was  expected  to 
give,  and  it  was  of  such  Character  as  that  the 
order  of  its  Introduction  could  not  have  beea 
matezioL  The  defendant  had  summoaed  as 


witnesses  a  numbor  of  flu  offlonrs  of  Oa 
plaintiff  bank— «o  many.  In  tact,  tbat  It 
would  probably  have  been  necessary  to  <^ose 
tile  bank  if  all  of  them  had  attended  die  tri- 
al at  one  time.  Three  ot  these  offleers  wore 
in  attendance  upon  the  court;  three  oOiers 
were  in  Rldimond  attending  to  Oie  important 
public  duty  ot  keeling  the  bank  open,  but  were 
ready  to  come  as  soon  as  th^  could  be  reliev- 
ed by  the  retom  of  those  already  at  court 
Counsel  for  defendant  Insisted  upm  using 
Saunders  as  their  flrst  witness,  and  moved 
for  a  postponement  until  his  presence  could  be 
procured.  The  court,  on  motion  ot  the  plain- 
tiff, very  properly  held  that  if  the  defendant 
expected  to  use  the  bank  officers  then  in  at- 
tendance, they  must  do  so  at  ttiat  time,  so  as 
to  allow  them  to  return  to  Richmond  and  re- 
lieve the  other  bank  officers  then  Tmder  sum- 
mons. Counsel  for  defendant  stated  that  nn- 
der these  drcumstances  they  did  not  care  to 
examine  the  bank  witnesses  at  all,  but  would 
simply  save  the  point.  I^ter  Mi,  however, 
they  did  call  to  the  stand  all  three  of  the 
bank  officers  who  were  preset,  to  wit:  H.  N. 
FhilUps,  president,  F.  Li  HcConnell,  vice 
president  and  cashier,  and  A.  Bf.  Smith,  vice 
president,  and  examined  them  falty  along, 
with  the  books  and  papers  for  which  they  b&d 
called  in  the  summons  above  mentioned. 
Counsel  for  plaintiff  and  defendant  then 
agreed  upon  what  the  testimony  of  CAyde 
Saunders  would  be  If  he  were  present,  and  he 
was  not  required  to  come  to  the  trial  at  all. 

In  view  of  the  foregoing  facts,  there  would 
seem  no  room  for  doubt  as  to  the  correctness 
of  the  ruling  of  the  court  The  g^eral  rule 
is  that  the  order  of  proof  Should  be  1^  to 
the  preference  and  judgment  of  counsel,  but 
a  due  and  efficient  administrative  control  of 
proceedings  In  court  requires  that  the  trial 
judge  shall  have  a  wide  discretion  in  all  mat- 
ters of  this  kind.  That  he  does  have  sudi 
discretion  is  perfectly  well  settled  by  the  au- 
thorities. The  Virginia  cases  on  the  subject 
are  numerous.  No  one  of  them,  perhaps.  Is 
exactly  like  this  one  in  Its  f&cts;  but  the 
reason  and  principle  In  all  of  them  is  the 
same.  As  applied  to  this  case,  the  rule  is 
very  well  stated  in  the  language  used  by 
Judge  Keith  in  Wickham  v.  Leftwlch,  112 
Va.  225,  228,  70  S.  B.  603,  fiOl,  as  follows: 

have  b«qaently  held  that  the  trial  court 
has  a  large  discretion  with  reapect  to  the  order 
in  which  testimony  Is  to  be  admitted  before  it 
and,  while  we  have  never  held  that  this  court 
will  in  no  case  undertake  to  control  that  discre- 
tion,  we  do  not  find  in  the  record  before  us  any 
occasion  to  depart  from  the  practice  usual  in 
such  cases.  This  ground  of  error  is  therefore 
ovemded."  » 

4.  We  come  now  to  Qie  merits  ot  the  coo- 
troversy.  The  plalntlfl,  bSTlng  introduced  In 
evidoice  the  fliree  notes  sued  on,  rested  its 
case.  Tbe  detoidant  then  produoed  his  evi- 
dencSL  and  tbe  plabttlfl  demurred  tbereta 
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Tbe  court  rastalned  tbe  demoTrer,  aw&rdlns 
Jadgmoii  fdr  tlie  piflfafff,  and  tbe  deftaidaot 
ftzcepted. 

The  execatlon,  dellveir,  and  negotiation  of 
the  noteai  were  not  denied.  The  defenses 
stated  were:  (a)  Failure  of  consideration ; 
(b)  fraud  in  procurement ;  (c)  that  the  plain- 
tiff was  not  a  bona  fide  holder  for  Talue  and 
in  due  conrse;  and  (d)  that  the  action  was 
prmatnre,  because  <me  of  tbe  defenses  had 
not  matured  (meaning  a  defense  under  the 
contract  for  resale  hereinafter  set  out). 

The  evidence,  regarded  from  the  standpoint 
of  a  demurrer  thereto  by  the  plaintift,  dls- 
doaes  tbe  following  material  facts:  Duncan 
was  a  man  ot  means  and  business  experience. 
He  was  a  fanner  and  cattle  dealer,  residing 
on  his  own  farm  near  tbe  town  of  Culpeper, 
and  be  had  also  been  for  a  number  of  years  a 
director  In  one  of  tbe  Culpeper  banks.  In  Au- 
gust, 1917,  he  was  sollctted  by  W.  H.  Arrlng- 
ton,  secretary  and  treasurer  of  the  Washing- 
s-District of  Columbia  Taka-Eola  Bottling 
Otorporatlon,  to  take  atoA  in  that  corpora- 
tion. Arrlngton  was  accompanied  by  B.  V. 
Brans,  a  salea  agent  of  tbe  company,  bat  Ar^ 
rlngton  eeema  to  have  conducted  the  negotla- 
tlons.  There  Is  some  contentlou  that  Dun- 
can nnderatood  Arlington  as  ofFering  atock 
In  anothw  company,  to  wit,  tbe  "Tal»-Kbla 
Oompany,"  bnt  no  ai^totantial  fonndation  ex- 
ists for  any  such  contention.  Duncan  docs 
say  once  or  twice  in  his  testimony  that  Ar- 
rlngton  solicited  him  to  take  stock  In  the 
"Xaka-Kola  Oompany,"  bat  be  conld  not 
have  failed  to  nnderstand  that  ttila  was 
merely  an  abbreviation  for  the  full  name  of 
tbe  corporation  with  which  he  was  deaUn^ 
Nowhere  in  the  record  is  there  any  evidence 
to  show  that  the  Taka-Kola  Company  had 
any  existence  as  a  separate  corporation,  or 
that,  If  there  waa  such  a  s^tarate  corpora- 
tion, it  was  any  better  or  ipore  solvent  tlian 
the  one  represented  by  Arrlngton. 

Duncan  at  first  declined  to  take  tbe  stock 
on  the  ground  that  he  bad  no  money  with 
which  to  pay  for  It,  and  thereupon  Arrlngton 
said: 

"If  you  will  take  this  stock.  I  will  sell  the 
stock  for  you  asain,  and  we  will  divide  the 
profits  on  It." 

This  offer  appealed  to  Duncan,  and  aa  a 
result  be  executed  and  delivered  to  Arrlngton 
the  three  notes  sued  on  In  this  case,  and  Ar- 
rlngton gave  him  a  written  agreement  for 
the  resale  of  the  stock.  It  appears  that  there 
were  two  sales  by  Arrlngton  to  Duncan,  the 
first  on  August  19,  1917,  for  50  shares,  for 
which  Duncan  delivered  to  Arrlngton  his 
note  for  S500,  payable  to  his  own  order  and 
Indorsed  by  him,  due  six  months  after  date, 
with  interest,  and  the  second  on  August  22, 
1917,  for  500  shares,  for  which  Duncan  deliv- 
ered to  Arrlngton  his  two  notes  In  like  form 
for  12,600  each,  doe  9'montha  aftor  date,  with 


Interest  In  return  tor  these  notes  Doncan 

received  and  had  In  his  possession  at  the  time 
this  suit  was  brou^t  the  following  papers: 
(1)  Receipt  for  $500,  dated  August  19.  1917. 
"in  full  payment  for  60  shares  of  the  capital 
stock  of  tbe  Washington-District  of  Columt»a 
Taka-Kola  Bottling  Corporatlcm  of  Rich- 
mond, Va..  pursuant  to  tbe  application  there- 
for bearing  the  same  number  and  date  as  this 
receipt  and  referred  to  and  made  a  part  here- 
of." (2)  A  like  receipt,  dated  August  22. 1917, 
for  $6,000,  covering  the  payment  for  500 
shares  of  the  stock.  (3)  A  certificate  for  550. 
shares  of  the  capital  stock  of  the  Washing- 
ton-District of  Columbia  Taka-Kola  Bottling 
Corporation.  (4)  An  agreement  dated  August 
22,  1917,  signed  by  W.  H.  Arrlngtcm.  secreta- 
ry and  treasurer,  in  the  following  words  and 
figures: 

"In  the  event  B.  P.  Dnnean  dedrcs  to  db- 
pose  of  bis  stock  (fS^OOQiOO  to  this  otvporatiui 
Washlngtou-DistrlcC  of  Ocdumbla  Taka-Kola 

Bot.  Corp.)  after  12  months  from  date.  I  agne 
to  resell  same  for  as  much  as  twelve  dollaxs 
and  fifty  cents  (12.50)  per  share  or  betta,  and 
rU  over  the  par  ten  dollera  ($10.00)  to  be  eqoalr 
ly  divided  between  he  and  myself." 

In  testifying  in  regard  to  Oils  last-meatton- 
ed  agreemait,  Duncan  was  asked  by  his 
counsel  the  tollowlng  Question  and  gave  tbe 
tollowlng  answer: 

"Please  state,  Mr.  Duncan,  If  that  waa  the 
inducement  which  made  yon  sign  these  notes." 

Answer: 

*rrhat  was  the  only  Inducement  ^Hiat  was 
the  reason  I  took  them,  for  I  had  told  him  a 
thousand  times  that  I  did  not  want  any  stodc 
in  ths  Taka-Kcda  Company.** 

Tb6  foregoing  answer,  as  well  as  ttie  pa- 
pers wbich  were  exchanged  at  the  time 
between  Duncan  and  Arrlngton,  and  Indeed 
everything  to  the  record  bearing  upon  the 
ques^on,  show  most  convtoctogly  that  Dun- 
can, not  only  could  not  have  been  left  In  any 
doubt  as  to  the  name  of  the  corporation  la 
which  he  was  to  have  stoc^,  bnt  also  that 
he  waa  Influenced  only  by  tbe  agreonent  of 
Arrlngton  to  resell  the  stock  at  a  profit 

A  day  or  two  later  Arrington  disposed  ot 
the  notes  to  the  plaintiff.  Broadway  NatiMial 
Bank  of  Richmond.  The  negotiations  on 
the  part  of  tbe  bank  were  conducted  by  H. 
N,  Phillips,  president,  who,  to  the  course  of 
his  examination  by  counsel  t<tr  tbe  dotendant, 
said: 

"iSt.  Arrington  was  not  a  stranger.  Bnt 
had  he  been  a  stranger  up  to  that  time,  he  came 
to  me  with  a  letter  from  a  most  esteemed  dtl- 
sen  of  Culp^er  ooonty  and  towp,  which  wooM 
have  given  him  a  most  respecttol  hearing.** 

The  letter  here  referred  to  was  dated  Au- 
gust 23,  1917,  and  was  frwn  John  J.  Davles, 
cashier  of  the  Culpepo:  National  Bank,  ad- 
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dressed  to  W.  B.  Anlngtuip  and  to  fbe  1M< 

lowing  effect: 

resret  that  m  cannot  nae  the  three 
notes  of  E.  P.  Duncan,  aggregating  $6,500.  We 
woold  Ik  glad  to  do  so,  if  we  were  not  now  car- 
rying  Mr.  Doncan's  paper  to  oar  limit.  We  re- 
gard the  notes  genuine,  good,  and  coUectable. 
Mr.  Dnncan  owns  considerable  real  and  per- 
aonal  property,  being  wortii  at  least  (15(^000. 
Regretting  oar  InabiUty  to  dfls  Ola  i^aper,  ve 
are,"  etc 

Before  oonduding  fhe  transaction,  tihe 
pUlntiff  bank  addressed  Inquiries  to  the 
Second  National  Bank  of  Oalpeper  and  to  tbe 
Gclpeper  Natiooal  Bank  (botli  doing  business 
at  the  home  of  the  def«tdant),  and  received 
from  them,  in  the  order  here  named,  the  fol- 
lowing tdegrapblc  replies: 

(1)  "B.  P.  Doncan  fifty  five  hundred  I  con- 
rider  good.  Seems  to  be  investhig  too  freely." 
(2)  "B.  T.  Doncan  note  t£tj  &▼«  hundred  good 
cdlectaUe." 

Thneoptm  fba  bai&  pnrcHased  the  notes. 
It  vas  Arringtfm's  own  pn^osltlon,  accepted 
lay  the  bank,  to  sell  diem  at  a  dlscoant  tjt 

pw  cent,  and  to  acc^t  In  payment  a  6 
months  c«rtiflcate  of  deposit  tor  the  face  of 
the  notes,  less  the  dlsconnt  In  this  way 
the  bank  realized  a  discount  of  S  per  cent., 
and  In  addition  tbmto  the  6  per  cent  tn- 
terest  whlcfh  Ow  notes  provided  for,  and 
also  got  the  benefit  of  the  use  of  the  money 
represented  by  the  Ume  d^xwlt,  upon  which, 
however,  It  had  to  pay  8  per  coit  Interest. 
The  bank  officers  testified  that,  while  the 
time  d^Mslt  made  the  purchase  more  at- 
tractlTe,  tibe  deportt  Its^  was  in  no  way 
taken  or  hdd  as  security  for  the  notes.  Upon 
file  contrary,  the  certificate  of  dn>oslt  was 
a  negotiable  Instnuoent,  and  as  soon  as  it 
was  delivered  to  Arrlngton  was  In  sudi  form 
as  thaC  be  could  hare  disposed  of  it  and  put 
Uie  proceeds  entirely  beyimd  fbe  control  ct 
ttie  bank,  except  as  to  the  time  of  paymoit 
When  it  matured  on  February  2T,  1918,  It 
was  paid  In  due  course  through  the  clearing 
house  upon  the  J<dnt  Indorsement  of  Arrii^- 
ton  and  the  Washington-District  of  Oolumbla 
Taka-Kola  Bottling  Corporation. 

Cl-I]  None  of  the  defenses  relied  upon 
are,  in  our  (pinion,  well  founded.  Dnncan 
got  exactly  what  he  contracted  tor,  the  stock 
in  the  Washington- District  of  Columbia  Taka- 
^Cbla  Bottling  Corporation,  and  a  contract  to 
r^elU.  The  time  for  the  performance  of  the 
latter  contract  had  not  arrived  wh«i  this 
case  was  tried.  So  far  as  the  record  shows, 
I>nncan  himself  had  aevnr  made  any  ^ort 
to  ascertain  the  value  or  availability  of  that 
contract  up  to  February  27,  1918,  the  date 
on  whidi  the  bank  made  the  certificate  of 
deposit 

[1, 10]  But;  If  any  of  the  defenses  claimed 
would  have  been  good  as  between  Duncan 
and  the  corporathm,  ttiey  were  cut  atC  by  the 


fact  that  the  bank  was  clearly  and  plainly 
a  bona  fide  holder  of  the  notes  in  due  course 
and  for  value.  The  evidence,  as  stated  above^ 
contains  B  fair  recital  of  what  transpired 
between  Arrlngton  and  the  bank,  and  of  thr 
caution  with  which  the  bank  proceeded  befor» 
it  purchased  the  paper. 

[11]  We  are  referred  to  sundry  authori- 
ties for  the  general  proposition  found  in 
section  6616  of  the  Code,  being  a  part  of  our 
Negotiable  Instrument  Law,  as  follows: 

"Where  a  transferee  receives  notice  of  any 
infirmity  in  the  instmnient  or  defect  in  the 
title  of  the  person  negotlathig  the  same  before 
he  has  paid  the  fall  amount  agreed  to  be  paid 
therefor,  he  .will  be  deemed  a  holder  In  dae 
course  only  to  the  exteat  of  tiie  amoont  there- 
tofore paid  by  him." 

If  It  were  conceded  that  delivery  of  the 
certlflcate  of  d^rndt  at  the  time  the  tranitfOT 
was  made  did  not  amonnt  to  a  payment  in 
full,  the  poedtloB  nf  the  defendant  Is  not  Im- 
proved, because  the  plalntlfF  did  not  have 
notice  of  any  alleged  Infirmity  In  the  notes 
until  after  the  certificate  ol  deposit  itsdf 
was  paid.  On  January  26,  ISliB,  Dmican 
wrote  the  bank  as  follows: 

"Yoar  letter  received,  reference  to  some  notes 
of  mine  which  I  have  a  contract  with  the 
agent  when  I  gave  the  notes  that  they  were  to 
sell  the  stock  for  me  so  I  could  get  the  money 
to  meet  the  notes^  and  they  have  not  done  It, 
and  I  have  not  nor 'will  I  have  the  money  eoon 
unless  snnetidng  tnms  np  not  expected." 

To  this  letter  the  bank  replied  that  wh«i 
It  bought  the  notes  it  was  assured  that  they 
would  be  promptly  met,  and  Uiat  it  would 
have  to  Inedst  en  jmymrait,  and  Dmican  an- 
swered: 

"Yonr  letter  reodved  and  I  am  »onj  I  can- 
not comply,  and  don't  see  how  any  ime  oonld 
tell  that  but  one  could  not  expect  any  more 
from  tttem  if  they  were  the  same  persons  whom 
I  gave  them  to  they  have  told  and  promised  me 
that  they  would  resell  the  stock  for  me  at  a 
proGt  to  meet  these  notes.  I  have  not  the  mon- 
ey nor  will  I  hare  it  for  quite  a  while,  unless 
I  sell  something.  I  have  the  stock  that  those 
notes  was  Klven  for  that  I  wonid  exchange  for 
the  notes  If  yon  can  handle  It." 

Oq  February  21st<  the  notes  being  then 
about  due,  the  plaintiff  sent  the  same  to  the 
Gnlpeper  National  Bank  fmr  collection,  and 
the  reply  of  that  bank  to  tbs  plaintiff,  whldi 
was  Introduced  In  erldenoe  without  objec- 
tion, stated: 

"Mr.  Dnncan  says  he  will  arrange  to  pay 
these  notes  in  aboat  ten  daya." 

The  certlflcate  of  deposit  was  presented 
for  payment  throi^  a  Clearing  house  and 
paid  on  the  2701  (tf  BiebruaEy,  and  at  that 
time  nothing  had  transpired  to  Indicate  any- 
thing more  than  that  Mr.  Duncan  resetted 
his  trade  wIOi  Arrlngtim. 
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We  have  beld  more  than  once  that  those 
who  execute  commercial  paper  and  set  it 
afloat  are  chargeable  with  greater  care  and 
diligence  than  those,  who  purchase  it  In  the 
r^^lar  course  of  business.  The  defendant, 
a  man  of  affairs  and  a  bank  director  for  10 
years  or  more,  can  hardly  be  heard  to  ask 
for  a  relazatiOQ  of  this  rule,  especially  tu 
view  of  the  fact  that  the  notes  he  gave  were 
in  conspicuously  and  punctiUonsly  negotiable 
form,  and  that,  further,  the  reason'for  split- 
ting the  payment  for  the  95,000  subscription 
Into  two  notes  of  $2,500  each  must  have  been 
to  facilitate  their  negotiation.  The  case  fails 
within  the  doctrine  of  Banli  t.  Hundley,  112 
Va.  61,  70  S.  E.  494,  and  Fleshman  v.  Bibb. 
118  Va.  582,  88  S.  £.  64. 

The  Judgment  la  affirmed. 

Affirmed. 


027  Va.  74) 

HOPEWEIX   HEIGHTS  DEVEIiOPMENT 
CO.,  iDC,  T.  E^AGAY-MABSHAIiL 
BIDAI/TT  OO. 

(Bairnme  Court  at  Appeals  of  Virginia. 
March  18,  182a) 

Kn^i™*!  *=>75— Co  NTEACT  HELD  TO  KZQUIKE 
PATMXHT  or  COHMZSaiOR  ON  EXCESS  BELLINQ 
PBICB  BCrOBB  rULL  COLLBOnOn. 
Under  a  real  estate  brokerage  contra<A  giv- 
ing the  broko*  a  oonmiision  of  20  per  cent 
on  the  list  pricea  and  one-half  ot  the  oven^ 
on  the  prices  obtained  above  the  list  price, 
said  commiBsiona  to  be  paid  from  three-fourths 
of  the  collections  received  on  sales,  the  provi- 
sion for  payment  of  commissions  applies  to  the 
half  of  the  excess  as  well  as  to  the  percentage 
of  the  list  price,  broker  is  entitled  to  bis  (oil 
compensation  when  tbree-foarths  of  the  collec- 
tions  are  auffifdent  to  pay  them,  though  the  cal- 
lectiona  to  Uiat  time  are  not  equal  to  the  list 
price. 

Error  to  Circuit  Court  of  City  of  Peters- 
burg. 

Actlfn  by  the  Kagay-Marshall  Bealty  Com- 
pany against  tbe  Hopewell  Hdghts  Develop- 
ment Company,  Incorporated.  Judgment  for 
plain  tier,  and  defendant  brings  error.  Af- 
firmed. 

This  case  involves  the  question  of  whether 
the  defendant  in  error  (the  plaintiff  in  the 
court  below),  the  sales  agent  of  tbe  vendor, 
nnder  a  certain  contract  In  writing,  has  the 
right  to  demand  payment  by  the  vendor,  out 
of  certain  collections  of  purchase  money,  of 
certain  compensation  to  the  agent  for  mak- 
ing sale  of  certain  land. 

The  vendor  is  the  plaintiff  In  error,  having 
been  the  defendant  In  the  court  below,  and 
the  parties  will  be  hereinafter  referred  to  as 
vendor  and  agent 

The  contract  Is  as  follows : 

"This  memorandum  of  agreement,  made  and 
entered  Into  this  23d  day  of  September,  1915, 


by  and  between  the  Hopewell  Heights  Develop- 
ment Company.  Incorporated,  tqr  Walter  Saks, 
president,  party  of  the  first  part  and  the  Kagay- 
Marshall  Beal^  Company  of  nilnofs,  party  of 

the  second  part: 

"Whereas,  the  said  party  of  the  first  part  are 
tbe  owners  of  a  tract  of  36  acres  at  Hope- 
well and  desire  to  seil  the  same  aa  lots;  and 

"Whereas,  the  parties  of  the  second  part  are 
equipped  to  sell,  advertise  and  conduct  lot  aalea 
on  the  said  tract: 

"It  is  hereby  agreed  that  the  said  Kagay- 
Marshall  Realty  Company  are  hereby  appoint* 
ed  exclusive  agents  for  said  lota  for  a  period 
of  6  monttiB  from  date  herein  and  upon  A* 
following  tenna  and  conditions: 

"First— Tbe  parties  of  tbe  first  part  agree 
to  have  the  property  surveyed  and  platted  and 
suitable  lot  markers  and  street  signs  erected, 
asd  to  furnish  maps  and  blueprints  of  said  sub- 
division; to  have  the  streets  and  avenues  grad- 
ed and  the  property  deaned  oi  all  weeds  and 
aaderbrush,  and  to  construct  sidewalks  on  tlM 
main  street,  with  the  understanding  that  side- 
walks are  to  be  constructed  on  other  streets, 
providing  all  lots  are  sold  on  those  streets; 
to  build  an  office  and  depot  station  on  the  prop- 
erty and  to  erect  such  other  buildings  as  thcv 
may  deem  advisabl<^  and  render  the  premises 
generally  in  shape  for  a  sals. 

"Second.— -The  parties  of  the  second  part  agree 
to  furnish  the  necessary  advertistng  matter  and 
transportation  of  prospects  to  show  the  kits, 
and  will  conduct  and  manage  the  aale  and 
make  all  arrangements  proper,  in  their  judg- 
ment for  a  successful  sale  of  this  property, 
aud  agree  to  maintain  an  organization  ot  five 
higb-cUss  salesmen  and  to  devote  their  best  ef- 
forts and  use  eveiy  legitimate  means  to  dis- 
pose of  the  above-mentlcned  tract 

"Third.— The  party  of  the  first  part  agrees 
to  donate  two  lots,  to  be  given  away  for  adve^ 
tlsing  purimses,  and  to  furnish  and  deliver  and 
execute  such  contracts,  deeds,  and  other  evi- 
dences of  title  as  all  persona  securing  lota  may 
at  that  time  be  entitled  to  receive,  said  lots 
to  be  &ee  and  unincumbered  with  covenants  of 
general  warranty.  It  ia  agreed  that  failure  to 
deliver  or  execute  contracts,  deeds,  or  oth^  evi- 
dences of  title,  or  to  make  the  ImprovementB 
mentioned  above,  shall  not  stand  aa  a  bar  tat 
collection  of  commisaiona  due  sales  aeenta  un- 
der this  contract 

"Fourth. — It  is  agreed  that  the  subdivisi<m 
of  36  acres  will  be  platted  into  approximately 
400  lots  and  will  be  priced  on  an  average  of 
$200  a  lot,  except  lots  fronting  on  street  car 
line  to  average  $300  a  lot  or  any  one  street 
that  the  party  of  the  first  part  dealgnatesL 

"FlfdL— It  is  agreed  that  the  said  Kasair- 
Marshall  Bealty  Company  shall  have  the  ex- 
clusive sale  of  this  projierty  and  shall  receiw 
a  commission  of  20  per  cent  on  the  above 
pricea  and  one-half  of  the  overage  on  the  prices 
whidi  may  be  placed  upon  said  lots  over  and 
above  the  prices  mentioned  herewith,  said  com- 
missions to  be  paid  three-fourths  of  the  collec- 
tions received  on  sslss  until  they  are  paid  in 
full,  lots  to  be  soM  <ni  terms  of  one-fouztk  «ndi 
and  the  balance  4.  8,  and  12  months,  with  6 
per  cent  interest  on  deferred  payments,  or  ^ 
terms  of  one-fourth  cash  and  the  balance  at 
$10  per  month  with  6  pu  cant  interest  on 
ferred  payments. 


4lB>For  etlur  oases  set  Mnw  tople  and  KET-NUHBEB  In  all  Kar-Nambared  IficaitraBd  laJsM 
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"SixtlLr-aaie  KaSBT-Uudiall  Baall7  Compa- 
ny guarantee  that  diey  will  not  handle  or  con- 
duct Bales  on  any  subdivlsionB  adjoining  or  in  the 
immediate  yidnity  of  Hopewell  Heights,  daring 
the  life  of  this  contract.  They  also  gnarantee 
Hiat  after  the  o[>ening  sale  that  they  will  sell 
at  least  29  loti  every  30  days  during  the  period 
of  this  cratrae^  9t  Out  Qvv  wffl  forfeit  the 
same. 

"The  party  of  the  second  part  also  guaran- 
tees tiiat  they  will  spend  at  least  $1,000  to  ad< 
vertlse  and  promote  the  opening  sales  on  this 
property  by  November  15i  1015. 

"Seventh.— It  is  agreed  that  tiie  stockholders 
in  the  Hopewell  Heights  Development  Company 
will  be  sUowed  a  ctHnmSssion  of  &  iter  cent., 
which  will  be  deducted  from  the  conuniBaiooa  to 
be  due  the  sales  agents,  on  all  sales  which  the 
said  stockholders  make  personally  without  the 
assistance  of  the  said  sales  agents  or  their  rep- 
resentatives. 

"Executed  in  dnpllcate  the  day  and  year  first 
above  mentioned," 

After  the  contract  was  executed  the  land 
was  platted  into  426  l^ts.  Tbe  vendor  exer- 
cised the  option  given  it  in  the  fourth  dauae 
of  tbe  contract  and  ^designated  that  the  lots 
fronting  on  Fifth  avenne,  shown  on  the  plat, 
Bhonld  sell  for  an  average  of  $300  a  lot,  in- 
stead of  the  lots  stipulated  In  the  contract  to 
sell  tor  ttaat  price  and  mentioned  therein  as 
fronting  on  the  street  car  line  (which  was  on 
another  street),  leaving  the  other  lots  to  be 
sold  for  an  avengo  ot  9200  a  lot  as  stlptOat- 
«d  In  the  contract  Ttkere  were  90  lots  on 
VUfb  avenue  and  8S0  oth«r  Iot&  These  pric- 
es as  agreed  upon  In  tbe  wmi  tract  would  pro- 
dnce  tba  following  totals: 

90  Fifth  avenue  lots,  at  |800  eaoh  $27,000  00 

3M  otbsr  lot*,  at  OOO  eaeb   00 


Total,  428  lota  994,S00  00 

These  were  the  minlmnm  average  prices  at 
wblch  the  agent  was  authorized  by  the  con- 
tract to  sell  the  lots,  and  on  which  he  was  to 
receive  the  minimum  compensation  of  20  per 
cent,  commission  provided  for  In  the  fifth 
clause  of  the  contract.  There  is  no  ctmtro- 
▼ersy  In  the  case  about  these  matters. 

The  contract  evidently  contemplated  that, 
sut>8ec[uent  thereto,  a  minimum  price  list 
would  be  made  of  all  the  tots,  in  which  it  was 
expected  that  some  of  the  prices  of  the  re- 
spective classes  of  lots  would  be  below  and 
some  above  the  $800  and  $200  prices  men- 
tioned in  the  contract,  but  such  varied  prices 
were  to  average  the  $300  and  $200  prices  of 
the  two  classes  of  lots  aforesaid  respectively. 
Hence  the  word  "average"  was  used  in  the 
contract 

But  after  the  lots  were  platted  the  only 
price  list  which  was  made  of  the  lots  was 
a  selling  price  list,  by  which  various  prices 
were  pnt  upon  each  of  all  of  the  lots ;  all  of 
BTicli  prices,  however,  except  in  a  few  in- 
stances, t>elng  much  In  excess  of  the  minl- 
mnm prices  of  $300  for  the  Fifth  avenue  lots 
and  9S0O  for  the  other  loti. 


Tben  was  Id  fact  no  minlmnm  price  list 
of  the  lots  made,  but  alt  of  the  lots  on  Fiftli 
avenue  were  regarded  as  having  a  mtnlmtun 
inlce  of  $300,  and  all  the  other  lots  as  havlns 
sach  price  of  $200,  except  In  the  few  instano* 
es  in  which  the  selling  price  list  aforesaid 
allowed  lower  prices.  The  lots  were  in  fact 
"priced"  in  this  way  and  the  minimum  prices 
we^  in  fact  fixed  in  tills  way.  Such  mini- 
mum prices  are  referred  to  In  the  record, 
however,  as  the  "list  price"  or  "list  prices." 

Tbe  selling  price  list  of  the  lota  resulted 
In  the  following  totals: 

90  Blfth  avenue  lota  t  80,BU  00 

S3«  Otber  lota   97,S85  00 


Total  selling  prices  (12T,M0  00 

Tbe  dilference  between  said  "list  prices'* 
and  said  "selling  prices"  is  what  is  referred 
to  In  the  record  as  "overage^"  and  is  as  fol> 
lows:  ' 

Total  selllns  prices  ^,900  00 

Total  list  prieea   9S,M>  00 


DUterawSk  or  "omract"  $  S8,700  OO 

With  some  trivial  exceptions,  which  It  Is 
conceded  In  argnment  do  not  affect  the  result 
In  controversy,  all  of  the  lots  were  sold  by 
the  agent  In  accordance  with  the  contract, 
and  sold  at  th^  selling  prices  fixed  by  the 
selling  price  list  aforesaid. 

At  the  time  of  suit  brought  the  vendor  had 
collected  a  little  over  one-half  of  the  total 
purchase  money  for  which  the  lota  were  sold. 
Such  collections  did  not  amount  to  as  much 
as  said  total  of  the  "list  prices"  of  the  lots, 
of  approximately  $94,200  aforesaid.  But 
three-fourths  ot  such  collections,  however, 
did  amount  to  more  than  the  total  compraisa- 
tion  claimed  by  the  agent  under  tbe  contract, 
which  was  20  per  c^t.  commission  on  the 
total  of  the  list  prices,  of  approximately  $94.- 
200  aforesaid,  and  one-half  of  the  "overage" 
aforesaid  of  approximately  $33,700. 

But  the  vendor  took  tbe  position  that,  ac- 
cording to  the  proper  construction  of  the  con- 
tract, the  agent  was  not  entitled  to  any  com- 
pensation on  account  of  the  "overage"  pro- 
vided for  in  the  fifth  clause  of  the  contract 
until  the  vendor  had  actually  collected  pur- 
chase money  to  the  amount  of  the  $04,200 
(approximately)  total  of  list  prices,  or  mini- 
mum price  for  the  whole  property,  aforesaid. 
The  agent,  however,  took  the  position  that 
according  to  the  proper  constmction  of  the 
contract  none  of  the  agent* s  compensation  was 
dependent  upon  collections  actoally  made, 
except  to  the  extent  of  the  limitation  stipu- 
lated in  tbe  contract,  namely,  that  all  of  it 
was  to  be  paid  out  of  three-fonrths  of  the 
collections  of  purchase  money  which  the 
vendor  had  actually  made  as  aforesaid,  and 
that  hence  the  one-half  of  the  "overage,"  as 
well  as  the  20  per  cent  commission  afore* 
said,  was  due  and  payable.  Hence  this  ac> 
tlon  was  Instltnted  to  recover  the  amount  o: 
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antih  "orent^  dalmefl  to  be  doe  and  paya- 
Uft  to.  tbe  agent 

There  Is  znndi  coatxoYemy  In  tbe  case  orer 
the  fact  that  the  vendor  from  time  to  time 
made  paymenta  to  the  ngent  on  account  of 
ttie  compensation  claimed  by  the  latter  under 
ttw  contract,  and  that  such  pajrmenta  very 
much  exceeded  the  amount  of  the  20  per  cent 
commissions  on  the  $d4,200  figures  aforesaid, 
and  were,  In  part  expressly  made  on  account 
of  said  "overage,"  thus  evidencing,  as  the 
agoit  claims  the  constructloQ  put  up<m  the 
contract  by  the  vendor.  But  the  vendor 
cdalms  that  such  jMyments  of  "overage"  were 
merely  advances  on  that  account  made  un- 
der a  bookkeeping  arrangement  which  it  was 
expressly  understood  between  the  parties 
should  not  prejudice  their  rights  under  the 
ccmtract 

Neither  par^  demanding  a  Jury,  the  court 
below  proceeded  to  hear  and  determine  the 
case ;  and,  as  appears  from  the  record,  being 
of  oplnltm  "that  twen^  per  cent  (20^  of  the 
list  price  and  one-half  of  the  overage  togeth- 
er constitute  the  commissions  provided  for  In 
tlie  contract"  the  court  found  for  the  plain- 
tiff, the  agent  and  assessed  the  agent's  dam- 
ages at  $11,000,  with  Interest  from  July  1, 
1916.  till  paid,  "in  foU  of  all  commissions." 

It  satiatactorUy  appears  from  the  record 
ttiat  tbe  agent  was  entitled  to  recover  at  least 
the  amount  of  this  judgment  if  the  court 
was  correct  In  the  eonatmctlon  given  to  tbe 
cratract 

Plummw  it  Bohaonan,  ci  FeteEBlmrg,  for 
plalntlfl  In  error. 

Caiadea  Hall  Davla^  of  Fetarabnrg,  and 
Uann  it  Tyler,  nt  Norfolli,  tor  defendant  in 
ervor. 

SIMS,  X,  after  making  tbe  foregoing  state- 
ment delivered  the  following  (qjilnlon  of  tbe 
court: 

In  the  view  we  take  of  this  case  we  shall 
consider  it  ui>on  the  assumption  that  the 
rights  of  neither  party  under  the  contract 
were  prejudiced  by  the  payments  made  by 
the  v«idor  to  the  agent  which  were  In  ex- 
cess of  the  20  per  cent  commission  admitted- 
ly due  the  latter,  and — 

1.  The  sole  question  before  us  is  whether 
die  proper  construction  of  ^e  contract  itself 
is  that  given  to  it  by  the  learned  judge  of 
the  court  below,  namely: 

*Trhat  20  pv  cent  of  the  Ust  i^ee  and  one- 
half  of  the  overage  together  constltnte  the  com- 
missioiia  provided  for  in  the  cDntract" 

Tbe  material  facts  and  what  la  meant  by 
•aiat  price,"  or  "list  prices,"  and  by  "over^ 
ace^"  as  such  terms  are  used  in  the  record  In 
this  case,  all  aiH>ear  from  Oie  statement  pre> 
ceding  this  opinion. 

TtuA  part  of  tbe  contract  of  which  tbe  con- 
itructlon  is  drawn  in  question  before  us  Is 


contained  in  tbe  fifth  danse  Outboi^  aad  la 
as  follows: 

"It  is  agreed  that  the  [agent  aforesaid]  shall 
receive  a  commiMion  of  20  per  cent  on  th« 
above  prices  [referring  to  tbe  Mat  prices  afore- 
said] and  one-half  of  the  overage  on  tiie  pricae 
wbidi  may  be  placed  upon  said  lots  [referring 
to  tbe  actual  sellhig  prices  aforesaid]  over  and 
above  the  prices  mentioned  herewith  [referring 
to  tbe  said  list  prices],  said  commissions  to  be 
paid  three-fourths  of  Qie  collections  tee^ved  on 
sales  until  they  are  paid  hi  full  •  •  •  " 

There  is  a  manifest  typographical  error  in 
the  omission  of  the  words  "out  ot"  or  words 
of  similar  meaning,  between  the  words  "paid'* 
and  "three-fourths"  in  tbe  clause  last  quot- 
ed. There  is  no  controversy  in  the  case  as 
to  that 

The  position  of  the  vendor  Is,  in  substance, 
that  the  words  "said  commissions  to  be  paid 
[out  of]  three-fourths  of  the  collections  re- 
ceived oh  sales  until  they  are  paid  in  full" 
refer  only  to  the  "commission  of  20  per  cent." 
on  the  list  prices  aforesaid;  that  the  con- 
tract it  Is  true^  provides  for  an  additional 
compensation  to  be  paid  the  agent  for  mak- 
ing sale  of  the  lots,  namely,  one-half  of  tbe 
"overage"  aforesaid,  but  that  the  contract 
does  not  provide  when  such  compoisation  la 
to  be  paid,  and  that  the  true  meaning  of  tbe 
c(H)tract  is  that  such  part  of  the  overage  Is 
to  be  paid  by  the  vendw  <mly  after  It  has 
first  actually  collected  tbe  total  minimoxn 
amount  ot  tbe  list  price  <tf  all  of  the  lots 
(apprtHdmately  t01,aoo  as  aforesaid),  and  out 
of  tbe  actual  collecticms  of  such  "overago" 
made  thereafter;  that  In  other  woids^  as 
to  ttM  "ovraage,"  the  eontract  is,  in  ^Eeet. 
that  the  voidor  will  pay  the  agent  ooe-half 
of  any  amount  ovw  and  above  tlie  sum  <tf 
$94,200  (approximately)  which  the  agent 
might  succeed  In  obtaining  for  the  pn^eity; 
and  the  cases  of  Fflters  t.  Anderson,  88  Va. 
lOSl,  14  S.  B.  974,  Munioe  T.  Taylor,  191 
Mass.  48S,  78  K  a  108,  Hinds  r.  Henry,  86 
N;  J.  ^w,  828,  and  ofbw  caaea,  wtddi  In- 
volve Budi  character  of  oontracts,  are  dteA 
to  support  the  positUm  Qiat  the  "OTerage** 
compensaUon  to  the  agent  in  the  case  before 
us  is  not  doe  or  payable  except  oat  of  tbe 
excess  collections  by  the  vendor  over  and 
above  the  said  total  of  the  Ust  prices  afore- 
said for  which  as  a  mintiniim  the  property 
was  to  sell  (vhb,  fM^iOO^  amuroziniatelj,  an 
aforesaid). 

These  authorities  are  applicable  and  oon- 
trolltng  in  favor  of  the  vendor  if  each  was 
the  nature  of  the  contract  Bat  wo  do  not 
so  construe  the  contract 

We  must  construe  the  langnage  wfal<A  tbe 
parties  use  in  the  contract  ^at  lancnaseh 
as  used  in  the  fifth  dause  of  the  cmtract, 
seems  plainly  to  fix  all  of  the  compensation 
to  be  paid  the  agent  by  the  prices  at  wii<rh 
the  agent  may  and  does  sell  the  lots.  The 
agent  is  to  receive  a  mininnfm  ^w^j— nmtlon 
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of  "a  commlaston"  (In  tiie  singular  number), 
"of  20  per  cent."  on  the  total  of  the  list  pric- 
es of  the  lots  sold,  and,  in  addition  thereto, 
one-half  of  the  difference  between  the  total 
of  list  prices  and  the  total  of  the  actual 
selling  prices  of  the  lots  sold,  "said  commis- 
sions" <in  the  plural)  "to  be  paid  [out  of] 
three-fourths  of  the  collections  received  on 
sales  until  they"  (in  the  plural)  "are  paid  In 
full."  The  agent  was  entitled  to  no  commis- 
sions, except  on  tlie  lots  actually  sold ;  and 
the  minimum  compensation  of  the  agent,  as 
fixed  in  the  contract,  Is  based  on  selling  pric- 
es, not  collections,  except  as  affected  by  tiie 
limitation  that  such  compensation  should  not 
exceed  "three-fourths  of  the  collections  re- 
ceived on  sales."  Similarly,  the  additional 
compensation  to  be  paid  the  agent,  of  the 
one-half  of  the  "overage,"  as  fixed  In  the  con- 
tract, is  based  on  the  selling  prices,  not  col- 
lections, except  as  affected  by  the  same  limi- 
tation ^t  such  compensation,  together  with 
the  minimum  compensation  aforesaid,  should 
not  exceed  "three-fonrUm  of  the  collections 
received  on  sales."  There  is  no  distinction 
made  In  the  langnage  of  the  contract  between 
tbe  "eoUectknu^*  oat  of  which  any  of  ttie 
cnmpeDBatlon  to  the  agent  la  to  be  paid.  The 
ccHnpensatlon  which  la  to  be  paid  ont  of 
ttkree-ftnirthB  of  the  cdllectlons  ta  referred  to 
In  ttie  contract  In  llie  plural  (as  "commla* 
donO*  whereas,  flie  mlnlnram  percentage 
compensation  la  referred  to  as  "a  ccsnmls- 
iAxm,"  and  'tbey**  are  to  be  paid  as  aforesaid, 
as  provided  In  13ie  contract  "until  ttuy  are 
paid  in  fuU.** 

We  are  ot  oplnton,  tiberefiore,  that  tbe  con- 
tract Is  not  silent  as  to  wh«i  ttie  "overage" 
oompensatlon  to  tbe  agat  Is  to  be  paid,  but 
is  a  complete  contract  on  that  snbjeet,  as 
wdl  aa  on  t3ie  sabjeet  of  tbe  SO  per  cent,  com- 
mission provided  tor  therein.  We  think  that 
the  contract  on  the  face  of  it  provides  how 
and  when  the  whole  compensatlin  to  Oie 
agent  is  to  be  paid,  namely,  ont  of  tliree> 
fenrtha  of  all  collections  of  pnrcbaae  money 
made  by  the  vendor. 

Hence  we  find  no  error  In  the  Judgment  un- 
der review,  and  It  will  be 

Affirmed. 


ClZl  Ta.  140) 

STANDABD  ACCIDENT  INS.  CX>.  t. 
WALKER. 

<  Supreme  Oourt  of  Appeals  of  Virginia.  March 
IS,  1020.) 

1.  IN0UBANCI  •s>466—AOCtDBIfT  XmUBSB  LXA- 
BU  FOB  DEATH  ntOH  HOUICIDE;  "ACCIDINT- 
AL  KXZXIKG  BT  VIOLENCE." 

A  homicide  resulting  from  bad  feeling  is  an 
"accidental  kiUing  by  violence,"  for  which  an  ac- 
ddeut  inararer  is  liable,  in  the  absence  of  any 
provision  in  Its  policy  relieving  it  fnmi  liability. 


2.  Appeal  and  ebbob  «=:>173(14)— Defbnbk 

THAT  BENEFIOIABX  HAD  QUXLTT  SHOWLBDOS 
or  INTENT  TO  KILL  XHBDBSD  BAISKD  TOO  UR 
OH  EBBOB. 

In  an  action  od  an  accident  policy  on  the 
life  of  one  who  was  Idlled  by  Us  aout  the  con- 
tention that  Ub  wife,  the  beneflclary,  had  guilty 
previous  knowledge  of  her  son's  Intoitim  to 
murder  his  father,  was  raised  too  late,  when 
not  suggested  In  the  trial  court 

8.  InSUBAKQE  ^3665($--SlVXnEK0l  HELD  HOT 
TD  saOW  BBHBFXCIABT'S  PABnCZPATIOH  XH 
XUBDER  OF  IHanBBD. 

Erldenee  that  insured's  son,  after  shooting 

him,  went  downstairs  and  said  to  his  mother 
that  he  had  "got  him,"  or  ''shot  him,"  and  that 
she  replied,  "I  told  yon  not  to  do  that,"  would 
have  been  insuffident  to  show  goOty  knowledge 
or  participation  on  her  part,  prerendng  recovery 
OB  the  pollcgr. 

4.  iHBVmAHOX  9»146(S)— COHDZnOHB  XHTKHD- 
Ep  TO  0AU8B  FOBFSXTVBS  ABB  OOHHlllUEU 
AOAXHST  nfSOBXB. 

As  insurance  contracts  are  prepared  by  the 
insurer,  condidonB  therein  intended  to  eanse  a 
forfeitore  are  constrned  most  strongly  against 
the  company. 

B.  IlTSDBAHCB  4=3296— ReFBBSEHTATIOH  THAT 
AFFUOAHT'S  DUTIBS  WEBB  THOSX  OF  aTJFEB- 
naiOH  OHZ.T  HOT  FALSI. 

Tbon^  a  contractor,  whose  chief  duty  was 
to  Bopervise  the  woik  ot  his  serrants  in  brick 
construction,  sometimes  woold  take  the  trowel 
and  lay  bricks  to  show  them  how  the  work  was 
to  be  done,  a  representation  by  liim,  in  applying 
for  insurance,  that  his  duties  were  those  of 
"proprietor— SQpervising  only"  was  not  a  false 
representation,  avoiding  the  policy  or  redndng 
the  insurance. 

6.  iNSUBAncE  4=>301— Failttbe  to  dibolosb 

WEEKLY  BEKEFTTS  IN  OTHEB  OBDEBS  HELD 

NOT  HATEBIAL. 
The  failure  of  an  applicant  for  accident  in- 
surance to  disclose,  Id  response  to  an  inquiry 
concerning  other  insurance,  his  membership  in  a 
social  club  which  provided  a  weeldy  sick  bene- 
fit of  94,  and  to  report  a  pcdicy  providing  a 
weekly  benefit  ot  95  subseqaently  taken  out  by 
his  wife,  was  not  materia,  within  Code  lOM,  | 
3344a.  as  modified  by  Code  1919,  S  4220,  so  far 
as  the  insurance  against  death  was  coocemed, 
and  hence  did  not  avoid  the  policy,  when  not 
due  to  a  wilUnl  purpose  to  deceive  w  defraud. 

Error  to  Law  and  Eqid^  Goort  of  City  of 
Richmond. 

Actum  by  HaKia  1^  Walker  agalnat  the 
Stondard  Accident  Insnrance  Cwnpany. 
Judgmoit  for  plaintiff,  and  defendant  brings 

error.  Affirmed. 

I/,  p.  Wendenbuiy.  of  Richmond,  for 
plaintiff  In  error. 

Smith  &  Gordon  and  J.  T.  Hewla,  all  of 
Richmond,  for  defendant  In  error. 

PRENTIS,  J..  The  question  In  this  case  Is 
iriiether  or  not  ttie  Standard  Accident  In- 


4^For  other  e^iM  sea  same  topio  and  KHT-NUUBn  in  all  Ker-Numbma  DlgMts  asd  IvSMimt  ^  ^  I  ^ 
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surance  Compaiqr  ct  Detroit,  Mldi^  Incor- 
porated, is  liable  to  Maggie  U  Walker  for 
the  amoant  of  an  accident  insurance  policy 
upon  the  life  of  her  huBband,  Annstead: 
Walker,  who  was  killed  by  their  son.  whoi 
aroareDtly  mlstoAk  him  for  a  barglar.  A 
Jnry  was  waived  In  the  trial  court,  and  all 
matters  of  law  and  fact  having  been  sub- 
mitted to  the  judge,  there  was  a  Judgment  in 
favor  of.  the  plaintiff  againet  the  company. 

[t]  1.  The  ifiret  assignment  of  error  Is 
based  upon  the  refusal  of  the  court  to  pei*- 
mit  the  introduction  of  evidence  to  the  ef- 
fect that  there  was  bad  feeling  between  the 
father  and  son,  and  that  the  homicide  was  a 
crime  wlilch  resulted  from  this  bad  feeling. 
It  is  conceded,  however,  that,  whether  this 
l>e  true  or  not.  It  constitutes  no  valid  de- 
fense, 80  far  as  the  deceased  and  the  t)ene- 
fidary  are  concerned.  Such  a  killing  is  an 
accidental  killing  by  violence,  for  which  the 
company  is  liable  under  Its  policy.  In  the 
absence  of  any  provision  in  the  policy  re- 
lieving it  in  such  a  case,  the  company  is 
clearly  liable  by  the  great  weight  of  authoi> 
Ity.  14  R.  C.  L.  I  437,  p.  1260 ;  Richards  v. 
Travelers'  Ins.  Co.,  89  Cal.  170,  28  Pac.  782, 
23  Am.  St  Bep.  465;  Accident  Ins.  Ga  of 
North  An^erica  v.  BenneU,  90  Tenn.  266,  16 
S.  W.  723,  26  Am.  SL  Rep.  685;  Button  v. 
American  MuL  Accident  Ass'n,  92  Wis.  83,  66 
N.  W.  861.  63  Am.  St  Bep.  800;  notes,  SO 
B.  A.  207,  208,  and  8  Am.  St  Bep.  766. 

[1, 9]  The  company,  however,  apparently 
for  the  first  time  In  this  court,  for  there 
was  no  suggestion  of  it  as  a  defense  in  the 
trial  court,  also  seeks  to  show  that  the  bene- 
ficiary, the  plaidtlff,  had  some  guilty  prevl- 
ons  knowledge  of  her  son's  alleged  Intention 
to  murder  his  father.  This  claim  Is  baaed 
apcm  the  refusal  to  allow  the  defendant  to 
invve  that  the  killing  was  not  accidental,  but 
intentional  on  the  part  of  the  son,  by  show- 
ing that  Immediately  after  the  killing  be 
came  downstairs  and  said  to  his  mother,  "I 
have  got  him,"  or  "I  have  shot  him."  and  his 
motbo'  replied,  '1  txM  you  not  to  do  that" 
We  are  of  opluimi  that  this  point— that  la» 
the  gimty  knowledge  of  the  mother^ Is  not 
oily  raised  too  late,  but  that  the  evldrace 
recited,  which  Is  relied  uptm  to  show  such 
gnilty  knowledge  or  participation  on  her 
part,  is  entirely  insufficient  for  Oiat  purpose. 
As  stated,  there  was  no  sncb  claim  or  allega- 
tion made  against  tb?  plaintiff  at  any  time 
during  the  trial  of  the  case,  nor  la  there  any 
suggestion  that  either  the  son  or  the  mother 
were  ever  duurged  with  the  crime  by  the 
public  authorities,  while  It  appears  that  the 
c<n:oner  of  the  <dty  of  Biehmond  r^orted 
the  homicide  as  acddentaL  The  assignment, 
therefore,  la  clearly  without  merit 

2.  The  second  ground  of  error  is  Imsed 
upon  the  stat^ents  or  warranties  In  the 
policy  showing  the  occopati<ni  of  the  Insured. 
He  stated  that  be  was  a  member  of  the  Arm  | 


of  Walker  Bros.,  whose  bndness  was  that  of 
contractors,  and  that  the  duties  of  his  occu- 
pation are  fully  described  as  "Proprietor^ 
j  Buperrlsing  only."  The  evidence  shows  that 
I  he  was  a  contractor,  doing  a  substantial 
business ;  that  bis  profits  were  estimated  at 
from  $175  to  $200  a  month;  that  he  fre- 
quently had  several  houses  under  constfuo 
Uon  at  the  same  time;  that  he  performed 
the  duties  which  are  usually  performed  by 
contractors  for  brick  work,  which  involved 
the  making  of  contracts,  the  buying  and  as- 
sembling of  material,  the  employment  of 
Journeymen  Inlcklayers  to  do  the  actual 
work,  supervision  of  the  work  as  It  pro- 
gressed, and  that  at  times,  when  the  brick- 
layers were  not  sufficiently  expert  to  under- 
stand or  to  execute  the  idans,  he  would  talce 
the  trowel  and  lay  bricks,  for  the  purpose  of 
showing  them  how  the  work  was  to  be  done 
— this  especially  with  reference  to  laying  off 
foundations,  constructing  the  corners  accu- 
rately, and  setting  window  and  door  frames. 
It  Is  claimed  for  the  company  that,  because 
he  did  actually  lay  tnicks  under  these  dr- 
cumstances,  he  was  not  entitled  to  a  pre- 
ferred class  rating,  that  he  should  have  been 
classed  as  a  Journeyman  bricklayer,  which 
is  a  more  hazardous  occupation,  and  that, 
if  he  had  been  thus  classified  as  a  bricklayer, 
instead  <^  as  a  contractor,  he  could  not  have 
secured  such  a  large  policy,  and  that  the  pre- 
mium rate  would  have  been  higher. 

[4,  f]  In  omsidering  a  question  of  this 
sort.  It  must  be  borne  in  mind  that  It  has 
long  been  determined  by  the  courts,  and  we 
tMlleve  without  dissent,  that  sudi  cmitracta, 
being  prepared  by  the  insurer,  the  company, 
the  conditioos  th^ln  being  conditions  in- 
tended to  cause  a  forf  dtnre  of  the  poUcyi 
are  construed  most  strongly  against  the  com- 
pany. So  construed  In  this  case,  in  connec- 
tion with  the  testlnumy  offiered  the  plaln- 
tlfl  (tboagh  there  Is  some  confilct).  It  is  pw- 
fectly  dear  that  the  occopatioo  of  the  as- 
sured was  that  of  contractor,  whose  ditet 
duty  was  to  supervise  the  work  at  his  sw- 
ants  in  bride  constroctlon,  and  altboogii  in 
the  performance  of  liia  duties  as  a  ccmtnc* 
tor.  in  the  way  in  whldi  contractora  general- 
ly perform  their  duties,  he  actually  laid 
bridks,  in  conneetiCHi  with  his  amxorlalcm, 
that  this  was  merely  incidental  and  custom- 
ary and  would  not  have  changed  his  das^A- 
cation.  It  is  also  ai^rent  that  he  made  no 
false  representation  as  to  his  occupation 
which  induced  the  company  to  give  him  a 
preferred  dasslfication.  He  was,  in  fiict,  a 
preferred  riak,  and  recdved  the  classtflca- 
tlon  to  which  he  was  entitled.  That  one 
holding  a  jfolicy  under  a  preferred  daasifi- 
cation  might  nevertheless  be  injured  In  an 
occupation  classed  by  the  company  as  move 
hazardous  is  foreseen  and  provided  for  in 
artide  9  of  this  policy,  which  provides  tbat 
if  sndL  a  am  la  injured  in  anne  more  lka»> 
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srdons  occDpatkn, 
shall  be  reduced  to  sncb  pnportloii  ctf  tbe 
principal  sum  as  the  premium  paid  will  pur- 
<duun  at  the  rate  fixed  by  the  eompan;  tor 
anch  Increased  hazard.  If  the  assured  here 
had  lost  his  life  In  the  pursuit  of  swiie  more 
hazardous  business,  then  perhaps  the  com- 
pany could  have  taken  advantage  of  the 
clause  aboTB  referred  to;  but  Inasmuch  as 
his  death  was  not  caused  by  the  pursuit  of 
any  more  hazardous  occupation,  the  clause 
has  no  apidlcatlon.  We  are  clear  In  our 
yiew  that  this  assignment  Is  also  wfthouc 
merit 

[I]  8.  The  policy  also  provided  tar  weAly 
payments  In  case  of  accident  or  ddcneas. 
Walker  had  stated  that  his  Income  pw  weA 
exceeded  the  ffross  amount  of  weekly  In- 
demnity tmder  all  policies  carried  by  him, 
and  also  that  he  had — 

"no  accident  or  sicknesB  Insnrance  Issued  by 
stock  companies,  assessment  or  fraternal  as- 
sociations, except  as  follows:  SL  Lnke,  (3.00; 
Odd  F.,  f&OO;  So.  Aid,  $5.00;  Rich.  Benl, 
$4.00.- 

At  that  time  the  assured  was  a  member  of 
a  local  organization  known  as  the  Indepen- 
dent Beneficial  Club,  Richmond,  Va.,  the 
members  of  which,  among  other  privll^s, 
were  entitled  to  a  weekly  sick  benefit  of  fi, 
and  this  was  not  disclosed  to  the  agent  of 
the  company. 

As  has  been  Indicated,  when  an  Insurance 
ccnnpany  has  received  Its  prfflulums,  Its  ef- 
forts to  escape  liability,  when  the  contingency 
upon  whldi  its  liability  Is  created  happens, 
are  closely  scrutinized.  This  organization 
was,  as  Its  name  indicated,  a  social  club; 
its  membership  was  limited;  no  one  could 
be  admitted  against  whimi  there  were  three 
adverse  votes ;  no  policies  were  issued ;  and 
we  are  asked  to  say  that,  because  the  as- 
sured failed  to  report  his  membership  in  this 
dab,  therefore  the  policy  Insuring  his  bene- 
ficiary against  his  accidental  death  by  vio- 
lence shall  be  forfeited.  It  may  well  be 
donbted  whether  his  member^Ip  In  such  an 
organization  would  ever  occur  to  the  aver- 
age man  who  was  asked  to  state  what  poli- 
cies he  held  providing  for  accident  or  sick- 
ness insurance  Issued  by  stock  companies, 
assessment  or  fraternal  associations.  It  Is 
said  one  wltpess  In  this  case  that  the 
wedly  benefits  provided  for  In  this  dub 
were  ftvqnently  refused  by  Its  well-to-do 
ntembers. 

Then,  In  addition  to  this,  It  appears  that 
bis  wife,  several  years  after  this  accident 
policy  was  secured,  took  out  a  weekly  sick 
benefit  p<Al<7  In  the  Home  Beneficial  Asso- 
ciation, whldi  provided  for  a  weekly  bene- 
fit of  $5,  and  it  la  cUImed  that  this  also  ft>r- 
felted  the  p(dicy.  The  evidence  shows  that 
It  had  not  been  procured  at  the  time  this 
accident  jfoMcf  was  Issued*  and  that  the  as- 


long  time  thfl»after»  tot  it  had  beoi  taku 
out  by  his  wife ;  she  having  dgned  ttie  ap* 
plication,  paid  all  the  preminms,  and  he  had 
no  taiftomatlim  about  it  nntU  a  little  omr 
year  b^ore  his  death.  It  la  nrged  that  hia 
failure  to  disclose  the  existence  of  this  pcdlcy 
whoL  he  paid  his  last  annual  premium  tox 
the  accident  polk^  haxs  any  recovwy  In  this 
acttoL 

13ie  auestlon  cannot  be  determined  with- 
out a  consideration  of  Oode  1904,  |  8344a,  as 
modified  by  Oode  1918,  I  4220.  The  provi- 
slffli.  as  it  existed  before  the  new  Oode  be- 
came efTective,  reads  thus: 

"No  answer  to  any  interrogatories  made  by 
an  applicant  for  a  policy  of  Insurance  sball 
bar  the  right  to  recover  upon  any  policy  isaned 
uiKm  incb  application,  by  reason  of  any  war- 
ran^  in  said  application  or  policy  contained,  un- 
less it  be  clearly  proved  that  such  answer  was 
willfully  false  or  fraudulently  made  or  that  It 
was  material." 

There  Is  no  vrord  or  suggestion  In  the  tes- 
timony from  which  It  can  be  maintained  that 
the  failure  to  make  these  disclosures  was 
because  of  any  wlllfnl  purpose  to  deceive  or 
defraud  the  company.  Whettter  or  not  tiiey 
were  material  Is  a  auestlon  about  which 
there  may  be  a  fair  difference  of  opinion. 
The  cases  whldi  could  be  dted  are  numer^ 
oua,  for  similar  questtois  have  freauently 
beai  presrated  to  the  courts.  It  may  be 
said,  howev^,  that  the  result  ot  these  de- 
Blons  leads  to  this  conduslon,  as  stated  In 
14  R.  O.  L.  S  202,  p.  1022: 

"A  fair  test  of  the  materiality  of  a  fact  is 
found  in  the  answer  to  the  question  whether 
reasonably  careful  and  intdligent  men  would 
have  rcgsrded  tiie  fact  eommnniested  at  the 
time  of  elEfecting  the  insnrmnce  as  snbBtantlally 
Increasing  the  chances  of  the  loss  insured 
against,  so  as  to  bring  about  a  rejection  of  the 
risk  or  charging  an  increased  premium." 

Considering  the  facts  of  this  case,  and 
giving  the  assured  the  benefit  of  all  fair 
doubts,  it  seems  to  us  perfectly  clear  thaf 
this  man  was  a  desirable  risk,  and  that  Uie 
company  would  have  so  regarded  blm,  even 
If  the  disclosures  had  been  made  with  the 
strictest  accuracy.  The  reason  the  company 
desired  to  know  the  amount  of  the  weekly 
benefits  whldi  the  assured  would  receive  was 
to  determine  whether  It  would  be  to  his  ad' 
vantage  to  teUgn  sickness  rather  than  to 
keep  oa  with  his  work.  This  consideration 
has  no  rcAatim  whatever  to  tiie  danger  of 
death  from  accident  It  might  have  led  to 
sfflne  reduction  of  the  weekly  benefit  to  be 
paid  by  this  conq^ny,  or  to  some  spedal 
waiver  with  reference  thereto,  but  that  it 
had  the  sUffhtest  effect  vpoa  the  desire  of  Che 
company  to  assume  the  ride  of  Insuring  this 
man  against  aoddental  death  Is  hnrdly  prob- 
ablflL  Continental  Ins.  Oa  v.  Easey,  28  Orat 
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(66  Va.)  272, 18  Am.  Rep.  «81 ;  Penn.  Mut.  U 
Ina.  Co.  r.  Mechanics'  Savings  Bank,  72  Fed. 
418,  19  C.  C.  A.  286,  38  L.  R.  A.  38,  70. 

As  the  case  comes  to  na  then,  bound  as  we 
are  by  Code  1910,  |  6363,  It  Is  clear  that, 
even  it  we  bad  any  doubt  of  the  correctness 
c£  the  conclusion  of  the  trial  judge,  we  are 
forbidden  to  set  the  Jn'dgnient  aside,  unless 
It  appears  that  It  is  plainly  wrong  or  with- 
out supporting  eTidenc&  Our  view  la  that  it 
la  plainly  right 

•Affirmed. 

(127  Va.  87) 

NORFOLK  SOUTHERN  R.   CO.  T.  E^N- 
TRESS  et  al. 

(Snpreme  Oonrt  of  Appeals  of  Viisinia.  March 
18,  1020J 

1.  EviDBNOB  ^113(8)— Cost  ADHiaanBU  as 
A  oncuicBTAHca  OH  ^xnanoir  of  vabxxi 

'In  fire  damage  cases  evidence  of  the  cost 
9f  the  property  destroyed  is  admissible,  If  ptir- 
chase  was  not  too  remote  in  point  of  time,  as  a 
drcnmstaoce  to  be  considered,  in  determinins 
market  value  of  tha  property,  but  not  as  evi- 
dence  snfficient  in  itself  to  establish  such  value ; 
bat  anch  evidence  may  be  overcome  by  other 
evidence  that  the  property,  cost  more  than  it 
was  worth,  or  that  since  Its  pnrchase  it  had 
d^eteriorated  In  valoe. 

2.  WiTNBBBBB  4s»267-^l0OPX  O*  CB0B8-BXAU- 
IHATIOH  DISCBETIONAHT  WITH  OOUBir. 

A  croBs-exanunlng  attorney  hss  very  great 
liberty,  and  should  not  be  improperly  restricted ; 
the  scope  of  the  cross-examination  being  within 
the  discretion  of  the  trial  court,  which  should 
prevent  waste  ci  the  time  of  the  court  by  aim- 
less, useless,  and  prolonged  examination. 

&  Appeal  and  ebbob  9=91048(6)— Bbtdsax. 

to  pebiut  cboss-ezauihation  hihmt.beb  ih 

VIEW  or  niBEcrr  examination. 
In  action  for  damage  from  fire  set  by  locomo- 
tive, where  plaintiff  had  testified  in  detail  as  to 
the  amount  of  -  bis  damages,  refosal  to  permit 
cross-examination  of  plaintiff  as  to  the  price  at 
whidi  he  had  bought  a  three-fourths  interest  In 
the  land  from  ctdieirs^  three  or  four  years  prior 
to  the  fire,  during  whkb  time  Us  mother's 
dower  had  lapsed,  if  an  abose  of  discretion,  was 
harmless. 

4.  WrnncssBS  ^37(1)  —  Tbsiiiioht  ab  to 

XDBNTXTT  OB  IMCOUffStn  afflTZRe  BIBB 
KNOWN  TO  WITNB88  NOT*  OBJXCTIONABLX  AS 
OUEaSWOBE. 

Court's  refusal  to  strike  out  testimony 
witness,  on  the  ground  that,  after  having  testl- 
'f[^  that  he  knew  the  locomotive  had  on  anotiier 
occasion  set  fire  to  a  trestle,  he  testified  that 
he  did  not  see  the  Ioc<MUOtive  when  it  went 
across,  and  in  response  to  the  question  "how 
long  it  had  been  acroB^'  answered  "I  guess  16 
or  20  minutes,"  AeU  proper;  such  testimony 
not  showing  that  witness  was  gnesdng  as  to  tha 
identity  of  the  locomotive. 

&  Evidence  ©=>20(2)— Buboteio  i,ocoMonvK8 

AS  PBEVENTATIVB  OF  FIBES  NOT  ICATTEB  OF 
COMMON  KNOWLEOOB. 

It  is  not  a  piatter  of  common  knowledge, 
dispensing  with  necessity  of  proof  thereof,  that 


electric  loocnnotivM  are  bsat  and  safest  lor 
praventinf  Area. 

6.  Tbeai.  «»120(2)— Abouhbht  tbat  wxjk- 
tbio  1000v0titb8  would  pbbtbnt  fibe8, 

WITHOnr  BTIDBHOB  THEBEOF,  lUPBOnB. 
In  action  for  damages  from  fires  claimed  to 
have  been  set  by  electric  locomotive,  remark  of 
railroad's  counsel  that  "It  is  a  matter  of  com- 
mon knowledge  that  electric  locomotives  are 
best  and  safest  for  preventing  fires,"  Md  ob- 
jectionable, in  the  absence  of  testimony  as  to  the 
comparative  merits  of  such  looomotiTaa 
regard  to  setting  of  hres. 

7.  Appeai.  and  xbbob  «»1060(1)— SnsTAiN- 

INO  OF  OBJECTION  TO  BBMABK8  OF  COUHSBL 
HELD  HABMLEB8. 

In  action  for  damages  from  fin  set  by  elec- 
tric loccHnotive,  action  of  court  In  snstalniag 
objection  to  remarks  of  railroad's  attorney  that 
it  was  a  matter  of  common  knowledge  that  elec- 
tric locomotives  are  the  best  and  safest  for 
preventing  fires,  made  in  absence  of  evidence  of 
the  merits  of  such  iocomotiveB,  If  error*  was 
harmless. 

8.  AraiAI.  AND   BBBOB  «S»10(n(l>— TkBDIOT 
BDFPOBIED  BT  XTinNOB  NOT  DtBTDKBKD. 

Verdict  wHl  not  be  disturbed  where  not 
plainly  wrong  or  r.-lthout  supporting  evidence^ 

Error  to  Circuit  Court,  Princess  Anne 
County. 

•Acti(»i  by  G.  H.  Fentress  and  another 
against  Oie  Norfolk  Southern  Railroad  Com- 
pany. Judgmoit  for  plaintiffs,  and  defaod- 
ant  brings  erm.  Amended  and  afflnned. 

3.  O.  Martin,  of  Norfolk,  for  plalntUC  In 

error. 

J.  E,  Coie,  at  Norfolk,  for  defendants  In 

error. 

PREaynS,  J.  The  Norfolk  Southern  Rail- 
road Company  complains  of  a  judgment  for 
damages  caused  by  a  fire  which  damaged  tbe 
woodland  of  C.  H.  Fentress,  hereinafter  call- 
ed the  plaintilt.  There  are  four  assignments 
of  error. 

1.  The  plaintiff,  having  testified  In  detail 
as  to  the  amount  of  his  damages  on  account 
of  the  destruction  of  pine  straw  (which  Is 
nsed  by  farmers  In  tbat  vicinity  for  maktns 
compost),  of  fishpound  poles  (for  which  there 
la  a  local  market),  and  of  pine  timber,  as 
well  as  young  pine  having  a  prospectlTe  value 
for  timber,  and  that,  already  having  a  one- 
fourth  Inters  In  the  land,  he,  about  three 
or  fonr  yean  before  had  by  pnrcbaae  ac- 
quired the  other  undivided  Intereata  therein. . 
his  DMtive  bdng  to  provide  a  home  for  his 
moQier,  who  also  had  dower  In  fhe  tracts  and 
that  hbs  mother'a  dower  had  lapsed  because 
of  her  deatti  alnce  Qiat  time^  was  on  cross- 
ezamlnaUon  aaked,  "How  much  did  yon  pay 
tbe  other  hein  when  the  died?"  to  irtiicb  fh« 
plaintUTa  counsel  objected,  and  the  com- 
pany's counsel  atated:   "I  expect  to  prove 
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that  he  bought  It  for  a  very  much  less  figure 
than  they  are  dalming.'*  The  court  Biutaliir> 
ed  the  objectlai,  and  Bxo^ftSoa  waa  taken  to 
this  ruling. 

[1]  It  has  been  held  In  fire  damage  cases 
that  the  plaintiff  may  prove  tiie  cost  of  the 
pTopertj  destroyed  as  tendlDg,  at  least,  to 
show  its  market  value.  Swanson  v.  K.  &  W. 
By.  Co.,  116  Iowa,  S08>  89  N.  W.  1088 ;  South- 
em  By.  Go.  T.  WllUanu.  113  Ga.  836,  38  S.  B. 
744;  Amoskeag  Ml^.  Ga  t.  Head,  69  N.  H. 
832 ;  1  Jtmes  (Horowitz)  on  Bvldence,  |  168. 
The  reasons  thereftv  are  sidd  to  be  that; 
while  the  anurant  which  the  property  cost 
when  pordhased  la  not  tiie  absolute  and  pos- 
sUily  not  an  approximate  criterion  at  Its  val- 
ue at  the  time  of  the  fire,  it  la  neverfiieless 
one  denent  or  (drcamstance  relating  to  snob 
value  whldi  can  properly  go  to  the  Jnry  to 
he  considered  along  with  oth»  evidence  In 
determining  value  Of  course,  evidence 
would  also  be  admlsalble  to  show  ttiat  It  cost 
more  ttian.  It  was  vorOit  or  titiat  since  its 
purchase  it  had  deteriorated  In  value;  but 
notwithstanding  this,  its  cost.  If  not  too  re- 
mote In  point  of  time,  la  a  circumstance 
which  may  be  proved  to  Ihe  Jury,  not  as  es- 
tablishing value  sufiSci^tly  to  authorize  a 
recovery,  but  as  a  pertinent  fact  relating 
thereto. 

In  Warren  Co.  v.  Hanson,  17  Ariz.  20^  160 
Pac.  240,  it  la  said  that^ 

"Such  evidence  Is  admissible  as  a  drcomstance 
which  may  properly  be  considered  by  the  jnry 
Id  ooonection  with  other  circumstances  teadinjr 
to  prove  the  value  of  the  property  at  the  time 
it  was  destroyed.** 

The  coat  of  the  prc^ierty  may  or  may  not 
be  evidence  of  its  valu^  and  la  never  more 
than  a  drcomstance  tending  to  throw  light 
upon  the  question.  TbB  lapse  of  time  from 
the  date  of  the  purchase  to  the  date  of  the 
inquiry  should  be  considered,  for  the  longer 
the  period  the  less  the  siglUflcance  of  the 
price  paid  for  the  property.  Then,  Btxcb 
price  is  the  subject  of  contract,  while  value 
1b  fixed  without  reference  to  the  particular 
contract,  which  depends  upon  the  wlflhes,  con- 
venience, or  necessity  of  the  contracting  par- 
ties. Hence  the  price  paid  may  have  little 
weight  upon  the  questlcHL  of  determining  the 
■value  of  the  vropeity  at  a  given  tlm&  It 
snay  nevertheless  be  a  drcumstanoe  to  be 
considered,  if  not  too  remote,  and  as  such  is 
generally  admlsslhle  under  prc^r  limitations. 

[2]  The  witness  was  under  cross-examina- 
tion, and  the  cross-examiner  has  very  great 
liberty,  which  the  courts  should  be  careful 
not  to  restrict  improperly,  for  the  right  of 
croes-eiaminatlon  Is  invaluable  In  the  search 
toT  truth.  The  liberty,  however,  is  not  en- 
tirely unrestricted*  and  In  any  ^ven  case 
Its  scope  must  be  left  chiefly  to  the  dlacretlMi 
of  the  trial  court 

In  dlsenwrtng  a  kindred  question,  Alderaon, 


B..  In  Attorney  General  t.  HltdicoA^  1  Ekdu 
104,  says: 

"When  the  question  is  sot  relevant,  strictly 
speaking,  to  the  Issn^  but  tending  to  contra- 
dict the  witness,  his  answer  mnst  be  taken 
(although  it  tcndij  to  show  that  he  in  that  par- 
ticolar  instance  speaks  falsely,  and  although 
It  Is  not  altogether  Immaterial  to  the  issue),  for 
the  sake  of  the  general  public  conveniotce ;  for 
great '  inconvenience  would  follow  from  a  con- 
tinual course  of  those  sorts  of  croas-examina* 
tiods  which  would  be  let  in  in  the  case  of  a 
witness  being  called  for  the  purpose  of  contra* 
ffiction.** 

And  in  the  same  case  Bolfe^  B.,  expresses 

himself  thus: 

'*The  laws  of  evidence  on  this  subject,  as  to 
what  ought  and  what  ought  not  to  be  received, 
most  be  considered  as  founded  on  a  sort  of 
comparative  consideration  of  the  time  to  be 
occupied  In  ex'amlnations  <tf  tills  nature  and  the 
time  which  it  is  practicable  to  bestow  upon 
them.  If  we  lived  for  1,000  years,  Instead  of 
abont  80  or  70.  and  every  ease  were  of  sufficient 
importance,  it  might  be  possible  and  perhaps 
proper  to  throw  a  light  on  matters  In  which 
every  possible  question  might  be  suggested,  for 
the  purpose  of  seeing  by  such  means  whether 
the  whole  was  unfounded,  or  what  portion  of  It 
was  not,  and  to  raise  every  possible  Inquiry  as 
to  the  troth  of  the  statements  made.  But  I  do 
not  see  how  that  cxnld  be;  In  fact,  mankind 
find  it  to  be  imposribla.  Tharefiire  soma  Una 
must  be  drawn.  •  •  • 

By  way  of  contrast  to  English  Judicial 
style,  this  from  Mr.  Justice  Holmes  saves  his 
time  and  expresses  tiie  same  Idea,  together 
with  the  reason  therefor,  with  his  customary 
sentoitlous  empha^: 

"So  far  as  the  Introduction  of  collateral  Issues 
goes,  that  objection  is  a  purely  practical  one,  a 
concession  to  the  shortness  of  Ufe."  Beeve  r. 
Dennett,  14S  ATass.  28^  11  N.  BL  08& 

While  the  i>arUcular  cross-examination  un- 
der consideration  Is  not  worthy  of  any  criti- 
cism whatever,  it  is  a  notorious  fact  that  in 
many  cases  much  time  Is  unnecessarily  con- 
sumed by  aimless,  useless,  and  prolonged 
cross-examinations,  so  that  unless  the  discre- 
tion of  the  trial  courts  to  limit  counsel  Is  firm- 
ly maintained,  the  evil  which  Is  already  seri- 
ous wUl  be  magnified.  There  is  a  vast 
amount  of  evidence  which,  In  a  certain  l^al 
sense,  is  relevant,  but  at  the  same  time  Is  so 
unimportant  when  compared  with  better  evl- 
dence  which  is  easily  available  as  to  be  prop- 
erly excluded.  The  admission  or  rejection  of 
such  evidence  is  not  controlled  by  any  indexi- 
ble rule,  but  by  a  sound,  though  undefined, 
judicial  discretion,  depending  upon  the  cir- 
cumstances of  the  particular  case,  and  sub- 
ject to  review.  Boeensteln  v.  Fair  Haven, 
etc.,  R,  Co.,  78  Oonn.  34,  60  AtL  1061.  In  the 
case  in  Judgment,  as  it  appeared  that  the 
plaintiff  inherited  one-foartb  of  the  land 
upon  which  the  fire  occurred,  and  jhjit  in  a 
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fkmlly  aetUement  witti  tbe  other  htibrs  at  law, 
!n  order  to  provide  a  home  for  bis  mottier, 
irlth  vrbleb  cmnmendable  porpose  the  other 
owners  doubtless  sympathized,  the  precise 
price  imid  b7  him  for  their  Interests,  subject 
'  to  his  mother's  dower,  three  or  four  years 
before  the  fire  occurred,  could  have  little 
probatlTe  value.  Whether  great  or  small.  Its 
effect  In  discrediting  the  testimony  of  the 
plaintiff  as  to  the  spedflc  Items  of  his  damage 
would  necessarily  have  been  Instgnifleaut 
If  tbe  inquiry  had  been  pursued  to  Its  logical 
end.  It  would  have  led  to  the  introductltm  of 
many  immaterial  and  collateral  facts  as  to 
the  circumstances  of  the  purchase,  which 
would  not  hare  aided  the  Jury  but  would 
have  tended  to  divert  tb^r  attention  fnan  the 
issue  to  be  determined. 

iCroBs-«amination,  which  Is  said  to  be  an 
art,  certainly  as  practiced  In  many  Instances 
becomes  a  burden  to  the  courts  and  Juries 
as  a  great  waster  of  valuable  time.  It  Is  also 
frequently  so  aimless  as  to  be  Inexcusable, 
while  it  sometimes  reacts  against  the  litigant 
whose  attorney  persists  In  indulging  therein 
too  freely  as  a  pastime.  There  should  be  some 
better  reason  therefor  than  that  It  Is  his  priv- 
ilege, and  that  nobody  can  stop  Mm  until  it 
is  too  late. 

[t]  We  conclude^  as  to  this  assignment, 
that  even  if  there  be  doubt  as  to  whether 
the  trial  Judge  i»roper]y  exmlsed  his  discre- 
tion In  exduding  fbls  testimony,  the  encr 
Is  harmless. 

[4]  2.  The  second  assignment  of  error 
grows  oat  of  the  refusal  of  tbe  trial  court  to 
strike  out  the  testimony  of  tbe  witness  Rob- 
bins,  upon  the  ground  that  after  having  tes- 
tified that  he  knew  that  the  electric  locomo- 
tive, which  is  alleged  to  hare  set  oat  this  flre, 
had  on  another  occaBi<m  set  flre  to  a  trestle 
daring  a  dry  spell,  answered  two  questions 
ttaas: 

"How  long  had  the  engine  been  across?  A. 
I  guess  15  or  20  minutes,  itosribly.  Q.  Did  yon 
see  the  engine  wh«i  It  went  aenwsT  A.  No, 
sir." 

Tbe  ground  of  this  exception  is  that  tbe 
vltnesB  was  guessing  as  to  the  identity  of 
Sxe  engine.  It  is  clear  that  tliis  is  not  the 
fair  Interpretation  of  his  testimony.  His 
guess,  or  estimate,  clearly  referred  to  the 
time  which  bad  elapsed  since  the  engine  had 
mossed,  and  the  fair  Inference  from  his  tes- 
timony, takoi  as  a  whole.  Is  that  he  heard 
tbe  train,  and  that,  althoo^  he  did  not  ao- 


tually  see  the  engine  when  It  went  across  tbe 
trestle  which  eaug^it  flre^  be  identified  it,  and 
had  no  doobt  whatever  of  tbe  facts  to  wUdi 
he  bad  testified  podtlvely.  Tb»  oonrt  oi»^ 
rectly  overmled  the  motion. 

3.  The  court  sustained  tbe  objection 
of  tbe  attorney  for  the  plaintiff  when  the  at* 
torney  for  tbe  company  stated  to  tbe  Jurr 
(bat,  "It  is  a  matter  of  common  knowledge 
that  electric  locomotives  are  best  and  safest 
for  preventing  fires."  However  well  known 
this  may  be  to  some,  tt  is  not  apparent  that 
the  common  knowledge  of  tbe  public  has  pro- 
gressed as  far  as  this,  and  if  certainly  true 
It  can  be  certainly  proved,  niere  was  no 
evidence  Introduced  making  any  comparlaoD 
between  steam  or  any  other  loc<xuotives  with 
electric  motors  as  to  danger  of  setting  out 
fires.  The  evidence  was  entirely  confined  to 
the  locomotive  which  it  was  alleged  had  set 
out  this  fire.  One  witness  had  testified  that 
it  had  set  out  one  fire  which  he  had  himself 
extinguished.  Even  the  defendant's  witness- 
es had  stated  tliat  If  the  rails  were  surround- 
ed with  shavings  there  was  danger  of  fire. 
There  was  testimony  that  the  track  and  rl^t 
of  way  had  combustible  matter  on  them, 
chiefly  dried  grass  and  rubbish ;  that  under 
certain  conditions  the  colls  under  the  electric 
motor  might  become  red  hot,  and  that  some- 
times, because  of  friction  with  the  wheels  of 
the  engine,  the  iron  rails  would  be  blistered 
and  the  sparks  would  fly.  Under  these  cir- 
cumstances, the  remark  of  couns^  was  ob- 
jectionable, In  the  absence  of  testimony  mak- 
ing the  comparison  which  the  attorney  ander- 
took  to  make  In  his  argument  to  the  Jury.  Its 
exclusion  certainly  does  not  constitute  Tenn- 
ible  error. 

[8]  4.  The  fourth  assignment  of  error  Is 
that  the  verdict  la  contrary  to  the  law  and 
tbe  evidence.  As  to  this,  it  Is  sufficient  to 
say  that  while  there  was  a  conflict  and  Qie 
Jury  might  have  found  a  verdict  in  favor  of 
the  company,  the  verdict  and  Judgment  are 
not  plainly  wrong  or  without  supporting  evi- 
dence, and  hence  tba  assignment  la  wtOioiit 
merit 

The  motion  was  brought  In  the  names  of 
G.  H.  Fentress  and  J.  H.  Keeling,  trustee. 
The  trustee.  Keeling,  having  died,  bis  eKCO- 
trlx  has  been  made  a  party  to  the  proceeding 
here.  It  does  not  appear  that  Mr.  Keying** 
executrix  has  any  Interest  whatevw  in  tlift 
litigation,  and  hence  the  Judgment  at  tbe  trial 
court  will  be  amended  and  entered  here  In  fa- 
vor of  0.  H.  Fentress  alone. 

Amended  and  affirmed. 
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tiff,  and  defendant  brings  error.  Bfiverse^ 
and  action  dlamlssed. 


(u?  yn.  mm 

BOIOB      FINANCE]  &  GUABANTZ  OOR- 
PORATION. 


(Supreme  Court  of  Aj^ala  of  Yirguda. 
March  18,  1820.) 

1.  CHATTOL  HOBraAGIS  ^39220(1)— STATDm 
1IAB3NO  PIOPKBTT  OT  mAUB  MAIWJ  to 
OBBDETOBS  NOT  APPUCABLB  TO  PUBGHAOEaB. 

Code  1904,  |  2877,  proTidlns  that,  if  any 
person  transact  business  in  his  own  name,  all 
property  acquired  or  used  in  the  business  shall 
as  to  creditors  be  liable  for  his  debts,  cannot 
be  extended  to  purchasers,  and  hence  is  not  de- 
terminative of  the  rights  of  a  purchaser  of 
mortgaged  propcrtr  from  a  dealer. 

2.  STATOTES  «=»190— CONSTBTTCnOH  NOT  FBB- 
KISSIBU  WHEN  NOT  NEEDED. 

It  is  not  permissibltt  to  interpret  statutory 
provisions  which  need  no  Interpretation. 

5.  Chattel  hobtoaoeb  4=3>188(2)  —  Toid 

WHEN  UOBTQAGOB  DEAUB  PSBiaTTBD  TO  BX- 

FOSe  FBOPEBTT  FOB  SAUE. 
Property  bought  for  the  express  purpose  of 
daily  indiscriminate  sale  to  the  general  public, 
eximsed  for  such  sale  at  tiie  place  of  business 
of  a  licensed  dealer,  and  orer  uliidi  the  dealer 
in  permitted  to  ezudae  the  dominion  of  an 
owner«  cannot  be  made  tlie  subject  of  a  valid 
chattel  mortgage,  though,  as  In  the  caaa  of  an 
automobile,  it  is  of  considerable  size  and  value, 
and  capable  of  identification. 

4.  Chattel  uobtoaobb  4=»188(2)  —  Mobioa- 
esB,  nBicimiio  bklleb  to  aot  as  ownbb, 

KSTOPFZD  TO  ABSKKT  TTTUC. 

An  ownert  who  stands  by  and  permits  a 
seller*  who  is  a  liceamed  dealer  in  such  goods, 
to  hold  hims^  out  to  the  wortd  as  owner,  treat 
the  goods  as  his  own,  place  them  with  other 
similar  goods  in  a  public  showroom,  and  offer 
them  indiscriminately  with  his  own  to  the  pab- 
lic,  is  estopped  to  assert  ownership  against  a 
pnzchaaer  for  value  without  noti(»,  and  oon- 
Btructive  notice,  furnished  by  a  recorded  mort- 
sace  or  deed  of  trust,  is  insufficient. 

C  Chattel   hobtoaobb  «»219— FaonsiOH 

AOAXNST  BAUI  WAZTBD  BT  nEBHITIIKO  VIO- 

Z.ATION. 

Though  a  chattel  mortgage  on  an  automobile 
siven  by  a  dealer  in  automobiles  expressly  stip- 
ulated against  sale,  converuon,  or  removal 
vithout  the  mortgagee's  written  consmt,  the 
stipulation  was  waived,  tf  Its  violation  was 
knowingly  penottted  igr  tht  mortgagee 

6,  Pbihcipal  and  asbnt  ^s»177^— Khowl- 

EDOX  THAT  HOBTOAOOB  WAS  XXHXBrriNO 
CHATTELS  FOB  SALE  CHABOEABLB  TO  PRINCI- 
PAL. 

Where  plalntilf  made  loans  on  automobiles 
to  a  dealer,  taking  chattel  mortgages,  being  rep- 
resented in  each  transaction  by  an  agent,  hia 
knowledge  that  the  dealer  was  exhibiting  them 
for  sale  was  the  knowledge  of  his  prIncipaL 

Error  to  Law  and  Equity  Obort  of  City  of 
Hichmond. 

AcUon  b7  Finance  ft  Onaranty  Oorpo- 
rsti<Hi  against  O.  Bolce.  Jndgnnnt  ft>r  plain- 


Williams  it  BfuUeo,  (tfBIchmond,  for  plain- 
tiff in  error. 

Munford,  Honton,  Williams  &  Andersonf  ol 
Rlchm<md,  tas  defendant  In  emnr. 

BURKS,  J.  Bfdce  -porcliased  an  antomo- 
bUe  of  W.  F.  Gordon,  a  Uoensed  dealer  in  au- 
tomobiles in  the  dty  of  Bichnumd,  paid  taim 
the  purchase  price,  and  took  poraesslon  ctf 

tlie  automobile.  Gordon  had  previously  giv- 
en a  mortgage  on  Oie  automobile,  which  was 
duly  recorded,  to  secure  a  loan  of  money  ob- 
tained from  the  Finance  &  Guaranty  Ck>r- 
pomtion.  The  loan  was  not  paid,  and  the  Fi- 
nance &  Guaranty  Oorporatiou,  hereinafter 
called'  the  guaranty  company,  brought  this 
action  of  detlnne  to  recover  possession  of  the 
automobile,  and  there  was  a  Judgm^t  in  its 
favor  In  the  trial  court  To  that  Judgmait 
this  writ  of  error  was  awarded. 

The  facts  ot  the  case  were  agreed  between 
the  parties  and  are  set  forth  in  a  written 
stipulation,  signed  by  counsel  for  both  parties 
and  made  a  part  of  the  record.  So  far  as 
need  be  stated  for  the  purposes  of  this  opin- 
ion, they  are  as  follows: 

For  some  time  prior  to  Novanber  4,  191^ 
W.  F.  Gordon  was  a  licensed  dealer  In  auto- 
mobiles and  was  engaged  In  business  at  1631 
West  Broad  street,  Richmond,  Va.,  where  he 
conducted  an  automobile  business  and  had  a 
salesroom  and  showroom,  where  he  displayed 
new  and  secmdhand  automobiles  f6r  sale, 
and  during  this  time  he  was  agait  for  Na- 
tional automobiles  in  Richmond.  Some  time 
prior  to  November  4,  1916,  Gordon  ordered 
two  automobiles  from  the  National  Company, 
one  of  them  being  the  antomoblle  here  in  con- 
troversy, which  the  company  shipped  subject 
to  thdr  order,  "notify  Gordon,"  and  drew  a 
sight  draft  on  him  for  the  purchase  prtce, 
with  a  bill  of  lading  attached.  Wlien  Gordon 
was  notified  of  the  arrival  of  the  automobiles, 
he  obtained  a  loan  fnnn  the  guaranty  com- 
pany, of  Baltimore,  for  the  sum  of  $2,148, 
which,  together  with  other  money  of  his  own, 
he  used  to  take  up  the  draft,  Hie  draft  was 
paid,  the  bill  of  lading  obtained,  and  posses- 
sion of  the  two  automoUles  delivered  Noveut- 
ber  10,  1916.  In  order  to  secure  the  loan 
aforesaid,  Gordon  executed  his  notes  to  the 
guaranty  company,  end  a  chattel  mortgage  on 
the  automobiles,  dated  Novanber  4,  1916. 
'Vtoa  mortgage  was  duly  recwded  November 
4,  1916.  a%e  mortgage  and  tiie  notes  wore 
thm  ddivered  to  Cary  P.  Oarr,  of  Richmond, 
who  had  looked  after  the  execution  and  the 
admowledgmoit  of  Oie  mortgage,  and  who  1b 
conceded  in  tvittb  to  have  been  the  agent  of 
the  guaranty  company,  and  he  forwarded 
them  on  November  4, 1816)  to  tiie  guaranty 
company  In  BaltlmOTB,  Md.  On  Novennbw  6^ 


>For  etlur  ossas  see  sams  t^e  and  KBTT-NUIIBBR  In  all  Kv-Numbered  Dlgerts  and  Ind^sei 
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1916,  the  goaranty  company  Issued  Its  cbeck 
payable  to  tbe  order  ot  Gordon  for  tlie  net 
amount  of  tbe  loan,  and  forwarded  it  to  tbeir 
agent,  Ohry  P.  Qarr,  at  Rldunond,  wbo  dellr- 
ered  It  to  Gordon  on  MoTember  10,  1916. 
Gordon,  as  atated,  paid  tbe  draft  tm  him  and 
to<A  poBseealon  of  the  automobiles  November 
10,  1916.  Bolce  bougbt  tbe  car  of  Gordon 
and  paid  fbr  It  In  the  latter  part  of  January, 

1917,  bat  at  tbat  time  bad  no  actual  knowl- 
edge of  the  existence  of  tbe  mortgage.  The 
guaranty  company  loaned  Gord<»i  numey  on 
(■battel  mortga^  on  el^t  can,  six  of  whldb 
are  the  subject  of  salts.  There  were  four  of 
these  mortgages,  rach  covering  two  cars,  and 
they  were  dated,  respectlTely,  Movember  4, 
1916,  December  28,  1916,  Jannaiy  SO,  lAlT, 
and  Mlardt  12,  1A17.  The  loans  In  eadi  of 
tbsm  cases  were  negotiated  through  Gary  P. 
Garr.  Some  time  early  in  May,  1917,  the 
guaranty  company  amt  its  agent  to  Rlch- 
mmd  to  dieck  up  the  cars  In  Gordon's  .pos- 
session upon  whidt  It  held  mortgages.  Gor- 
don then  admitted  that  he  had  sold  cars  to 
other  persons  upon  which  the  guaranty  com' 
pany  held  mort^ges,  and,  upon  demand,  fur- 
nished a  list  of  persons  to  whom  he  had  made 
such  sales,  the  dates  of  the  sales,  and  the 
identlflcatlon  numbers  of  the  cars.  Tbia  Jlst 
embraces  eight  cars  and  among  them  the  car 
sold  to  Bolce.  The  mortgage  on  the  latter 
car  is  still  nnsatlsfled  and  unreleased  of  rec- 
ord. 

It  is  fairly  plain  from  the  record  that  Oarr 
was  a  resident  of  the  city  of  Richmond ;  that 
he  negotiated  the  loans  to  Gordon ;  that  he 
knew  of  Gordon's  place  of  business  and  that 
he  was  a  licensed  dealer  in  automobiles ;  that 
he  knew  that  Gordon  was  fairly  exposing 
and  offering  for  sale  to  the  general  public 
the  automobiles  placed  is  bis  showroom  or 
salesroom,  and  tbat  the  antomol^ea  upon 
which  he  took  the  mortgages  were  bought  for 
sale,  and  were  placed  in  said  salesroom  tor 
that  purpose.  While  all  of  these  facts  do  not 
expressly  appear  in  the  record,  they  are  fair 
inferences  from  what  does  appear.  Gordon's 
I^ace  of  business  was  on  one  of  the  prluc^al 
business  streets  of  the  dty.  He  had  a 
large  salesroom,  from  whidi  he  was  actively 
engaged  in  selling  automobiles,  and  Garr  bad 
negotiated  loans  from  the  guaranty  company 
on  at  least  four  chattel  mortgages.  He  look- 
ed after  the  due  acknowledgment  and  rec- 
ordation of  the  mortgages,  and  It  is  a  fair 
Inference  that  he  was  agqualnted  with  the 
method  In  which  Gordon  was  conducting  bis 
pvndiafles  and  sales. 

Gordon  and  his  vendor  are  eliminated  from 
this  controversy.  The  sole  gueetltui  presented 
for  our  ocmslderatlai  Is:  Who  has  the  supe* 
rlor  dalm  to  the  automobile,  the  Finance  & 
Onaraa^  Corporation,  which  advanced  the 
money  on  tbe  diattd  mortgage,  which  was 
duly  recorded,  or  Bolce,  wbo  was  a  subse- 
quent purchaser  for  value  of  the  automobile 


frwn  Gordon,  without  actual  notice  of  tbo 
existence  of  the  mortgage? 
.  Utt}  Oounael  have  elaborately  argued, 
both  orally  and  In  their  brieft,  several 
louses  of  the  case  which  we  have  not  under- 
tak«i  to  set  forth  spedflcally,  and  whldi 
will  not  be  ctmsldered,  becanse  deemed  mi- 
necessary.  In  the  view  we  take  of  f3ie  facts. 
One  of  these  views,  however,  will  be  briefly 
noticed.  It  was  earnestly  Insisted  that  what 
is  known  as  the  Traders*  Act  was  appUcalde 
to  the  Cfue.  Tbtit  act  is  embodied  In  aecdm 
2877  of  the  Code  of  1901.  So  mndi  of  that 
section  as  Is  Invoked  Is  In  the  following 
words: 

"If  any  parson  transact  such  busineM  in  bis 
own  name,  *  *  *  all  Che  property,  stock,  and 
choges  in  action  acquired  or  used  in  such  busi- 
ness shall,  as  to  the  credit«»s  <tf  any  sudi  pw- 
son,  be  liable  tor  the  debts  of  any  sudi  peraon.*^ 

The  language  of  the  statute  plainly  re- 
stricts It  to  creditors  of  such  person,  and  the 
statute  cannot  by  construction  be  extended  to 
include  purchatera  from  such  person  without 
reading  into  the  statute  language  which  the 
Legislature  has  not  seen  fit  to  i)lace  tiiere. 
As  has  been  often  said,  it  Is  not  permissible 
to  interpret  that  which  needs  no  Interpreta- 
tion. The  statute  has  no  ^plication  to  the 
case. 

^e  substantial  question  for  our  conaldn- 
atlon  is:  Can  a  chattel  mortgage  be  givoi  on 
goods  and  chattels  actively  used  in  trade  by 
one  who  continues  to  exercise  the  dominion 
of  owner  over  the  same?  Or  can  one  take 
from  a  retail  dealer  a  chattel  mortgage  oa 
goods  and  chattels  which  he  knows  the  re- 
taller  Intends  to  place  In  his  stock  and  offer 
for  sale  indiscriminately  to  his  custcmers  In 
the  usnal  and  ordinary  course  of  buslneBs. 
and  thereafter  dalm  them  from  a  pnrdiaser 
for  value  from  the  retail  dealer,  who  had  no 
actual  notice  of  the  existence  of  the  mort- 
gage, although  the  same  was  recorded? 

From  Lang  v.  Lee,  3  Rand.  410,  decided  in 
1825,  until  the  present  time,  It  has  been  uni- 
formly held  by  this  court  tbat  suc^  a  mort- 
gage as  is  first  mentioned  on  a'  stock  of 
goods,  wares,  and  merchandise,  or  in  fact 
any  mortgage  on  that  class  of  goods  which 
contains  provisions  adequate  to  defeat  its 
purposes,  is  **nnll  and  void  as  against  cred- 
itors and  purdiaeers"  of  the  grantor.  Tbi 
cases  are  too  numerons  to  dte,  but  see  Cod- 
solldated  Tramway  Ob.  v.  Oermanla  Bank, 
121  Va.  331,  93  S.  B.  672 ;  Addlngton  t.  Eth- 
erldge,  12  Grat  (63  Va.)  436;  Perry  v.  Shen- 
andoah National  Bank,  27  Grat  (68  Ya.)  766 ; 
Brockeuborough  v.  Brockenborough,  81  Grat 
(72  Va.)  690,  and  <»8ea  dted. 

[S]  The  reason  of  the  rule  Is  that  it  Is  a 
fraud  upon  Oilrd  persons.  To  upbtdd  such  a 
mortgage  wonld  give  to  the  mor^agor  a  ficti- 
tious credit  and  allow  him  to  pose  befon  the 
world  as  the  owner  of  goods  when  bjoSi  Is  not 
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tbe  fact.  Purdmsen  from  him  and  those 
wlio  extend  bSm  credit  on  the  taltb  of  hts 
ostensible  own»«hlp  of  the  goods  will  not  he 
subjected  to  loss  on  that  account.  It  la  man- 
ifestly unjust  that  they  should  be.  Is  there 
Dnythlng,  then,  Id  the  character  of  automo- 
biles, that  should  put  them  In  a  different 
category  from  ordinary  goods,  wares,  and 
merchandise?  It  Is  true  that  they  are  bulky, 
and  are  easily  susceptible  of  accurate  de- 
scription and  continued  Identification  through 
the  medium  of  the  registry  laws.  They  also 
Involve  the  expenditure  of  considerable  sums 
of  money.  But  this  Is  the  mere  statement 
of  a  fact,  not  a  reason  for  the  supposed  dis- 
tinction. Tlie  same  may  be  said  of  many  ar- 
ticles of  personal  property  not  subject  to  such 
a  mortgage.  Neither  slse,  value,  nor  tdentl- 
flcatlcm  marks  can  exempt  an  'article  from 
the  application  of  the  prlndirte  Involved. 
Property  bought  for  the  express  purpose  of 
daily  Indlacrlminate  sale  to  the  general  pub- 
lic, exposed  for  such  sale  at  the  place  of 
business  of  a  licensed  dealer,  and  over  which 
the  dealer  is  permitted  to  exerdse  the  domin- 
ion of  owner,  cannot  be  made  the  subject  of 
a  valid  chattel  mortgage  regardless  of  Its 
size,  value,  or  capadty  tor  Identification. 
The  powos  which  the  dealer  Is  permitted  to 
exercise  over  the  property  in  sudi  case  are 
inconsistent  with  a  mortgage  thereon. 

It  Is  a  matter  of  common  knowledge,  and 
will  therefore  be  judicially  noticed,  that  In 
the  lai^  dtles  there  are  department  stor^ 
in  which  a  customer  can  buy  almost  anything 
from  a  nut  cracker  to  a  threiAiing  machine, 
from  a  doll  carriage  to  an  automobile.  It 
would  never  occur  to  a  customer  that  he 
must  be  on  his  guard  to  see  whether  the  ar- 
ticle was  bulky,  of  large  value,  and  easily 
susceptible  of  identification,  and.  If  so,  to  ex- 
amine the  registry  for  Uens  thereon.  Be- 
sides, many  ot  the  articles  carried  in  such- 
stores  would  be  on  the  border  line,  and  It 
would  be  unreasonable  to  require  a  purchas- 
er to  determine  what  could  be  mortgaged  and 
what  coold  not  To  require  an  examination 
of  tbe  records  for  liens  in  such  cases  would 
break  up  the  business,  and  Indeed  be  an  em- 
bargo on  legitimate  trade.  Capital  must  seek 
a  more  substantial  security  for  Its  protection. 
Otherwise  It  were  better  that  tbe  few  should 
suffer  than  the  general  pubU<^  who  have  been 
lured  into  purchasing  from  a  dealer  who  has 
been  Intrusted  with  the  indlda  of  ownership. 
A  purchaser  In  such  case  Is  not  bound  to  see 
to  the  application  of  the  pordiase  money. 

[♦]  It  1b  true  that,  as  a  rule,  the  seller  of 
personal  diattels  cannot  ctnifttr  upon  a  pni^ 
cbaaer  any  better  title  than  he  himself  has ; 
but  U  tbe  owner  stands  by  and  permits  a 
eeller,  who  Is  a  Ucenaed  dealer  in  snob  goods, 
to  hold  bbnselt  oat  to  the  world  aa  owner, 
to  treat  the  goods  as  his  own,  place  them 
with  other  similar  goods  of  his  own  In  a  pub- 
lic showroom,  and  offer  the  atme  indlflcrimlf 
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nately  with  his  own  to  tbe  pnUlc,  he  will  be 
estopped  by  his  conduct  from  asserting  his 

ownership  against  a  pnrdiaser  for  value 
without  notice  of  his  title.  The  constructivs 
notice  furnished  by  a  recorded  mortgage  or 
deed  of  trust  in  such  cases  Is  not  suffident. 
The  act  of  knowingly  permitting  the  goods 
to  be  80  handled  and  used  by  the  seller  In 
the  ordinary  and  usual  conduct  of  his  busi- 
ness Is  just  as  destructive  of  the  rights  of 
the  creditor  as  If  such  permission  had  been 
expressly  granted  in  the  mortgage  or  deed 
of  trust 

It  Is  weU  said  In  McNeU  v.  Tenth  National 
Bank,  46  N.  T.  826,  820  (7  Am.  Bep.  841, 

843): 

"It  must  be  conceded  that  as  a  general  mi^ 
applicable  to  property  other  than  n^otlable 
securities,  the  vendor  or  pledgor  can  convey  no 
greater  right  of  title  than  he  has.  But  this  is 
a  truism,  predicable  of  the  simple  transfer  from 
one  party  to  another  where  no  other  element  in- 
tervenes. It  does  not  interfere  with  the  well- 
established  prindple  that  where  the  true  owner 
holds  out  another,  or  allows  him  to  appear,  as 
the  owner  of,  or  as  having  full  power  of  dis- 
position over  the  property,  and  innocent  third 
parties  are  thus  led  into  dealing  with  such  ap- 
parent owner,  they  will  be  protected.  Thedr 
rights  in  such  cases  do  not  depend  upon  the 
actual  title  or  authority  the  party  widi  whom 
they  deal  directly,  but  are  derived  from  the  act 
of  the  real  owner,  which  predudes  him  from 
disputing,  as  against  them,  the  existence  of  the 
title  or  power  whidi,  through  ne^igence  or 
mistaken  confidence,  be  caused  or  allowed  to 
appear  to  be  vested  In  any  party  making  the 
conveyance." 

In  this,  as  in  other  cases,  the  prindple  Is 
that,  where  one  of  two  equally  Innocent  per- 
sons must  suffer,  he  should  b^ar  the  burden 
whose  conduct  has  Induced  the  toss. 

In  Saltus  V.  Everett  20  Wend.  297,  32  Am. 
Dec.  541,  it  was  held  that  the  owner  of  prop- 
erty could  not  redalm  It  where  he  had — 

"by  his  own  voluntary  act  or  consent  glvea  to 
another  such  evidence  of  the  right  of  selhng  his 
goods  as,  according  to  the  custom  of  trade,  or 
the  common  understanding  of  the  world,  oira- 
ally  accompanies  the  authority  of  disposal;  or, 
to  use  the  language  of  Lord  Ellenborough,  when 
the  owner  lus  given  the  external  Indida  of  tbe 
right  of  disposing  of  his  property.'  Here  it  is 
well  settled  that,  however  the  possessor  of  such 
external  indida  may  abuse  the  confidence  of 
his  principal,  a  sale  to  a  fair  purchaser  divests 
the  first  title,  and  tbe  authority  to  sell  so  con- 
ferred, whether  real  or  apparent  is  good  agslnst 
him  who  gave  It" 

Again.  In  the  same  cbbs,  It  Is  said: 

"The  owner  may  lose  the  right  of  recovering 
his  goods  against  purchasers,  by  exhibiting  to 
the  world  a  third  person  as  having  power  to 
sell  and  dispose  of  tiiem;  and  this,  not  only  by 
giving  a  direct  authority  to  him,  but  by  con- 
ferring an  implied  authority.  Bucb  an  authority 
may  be  implied  by  tbe  assent  to  and  ratification 
of  inior  similar  dealings,  so  as  to  hold  SDch  per> 
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son  oat  to  those  with  whom  he  is  in  the  habit 
of  trading  as  anthorized  to  buy  or  sell.  It  may 
be  inferred  from  the  *  *  *  business  of  the 
agent  with  St  accompanying  circumstances.  'If 
a  man,*  says  Bayley,  J.,  in  Pickering  t.  Buck, 
U  Eaat,  44,  'pats  goods  into  another's  custody, 
whose  common  business  it  is  to  sell,  be  confers 
an  implied  authority  to  sell.'  •  •  •  Bat  this 
implied  authority  must  arise  from  the  natural 
and  obvious  interpretation  of  facts,  according 
to  the  habits  and  usages  of  businesa;  and  it 
never  applies  where  the  character  and  business 
of  the  person  •  •  •  do  not  warrant  the  rea- 
sonable presumption  of  bis  being  empowered  to 
sell  prc^>erty  of  that  kind,  therefore, 
*  *  *  a  person  intrusts  his  watch  to  a  watch- 
maker to  be  repaired,  the  watchmaker  not 
exhibited  to  the  world  as  an  owner,  or  agent, 
and  credit  is  not  given  as  such,  because  he  has 
possession  ot  the  watch ;  the  owner,  therefore, 
would  not  be  bound  by  his  sale." 

See,  also,  note  25  Am.  Dec  611. 

In  South  Bend  Irwi  Works  v.  Reedy,  6 
Pennewill,  861,  60  AO.  698  (Delaware  Su- 
perior Court,  1905),  certain  agricultural  Im- 
plements were  consigned  and  sold  to  a  pur- 
chiaser  for  tbe  express  purpose  of  being  re- 
sold by  btm  as  a  retail  dealer  and  Jobber  In 
such  goods.  There  was  no  restriction  on  Ills 
power  to  sell  except  as  to  the  territory.  In 
tbe  sale,  however,  the  seller  retained  the  ti- 
tle to  tbe  goods  until  tbey  were  paid  for.  It 
was  held  that  a  purchaser  in  good  faith,  who 
had  no  knowledge  of  the  transaction  between 
the  parties,  acquired  good  title  as  against 
the  seller. 

In  Sears  v.  Shront,  24  Ind.  App.  313,  56 
N.  E.  738,  there  was  a  sale  of  a  boiler  and 
mglne  and  a  set  of  corn  burrs  and  a  cob 
crusher.  At  tbe  time  of  the  sale  a  chattel 
mortgage  was  given  by  the  purchaser  which 
was  duly  redorded.  It  was  held  by  the 
court  that — 

"Where  goods  are  sold  and  delivered,  to  be 
resold  by  tixe  vendee,  a  reservation  of  tiUe  in 
the  vendor  is  void  as  to  purchasers  from  the 
vendee  at  retail,  and  in  the  ordinary  course  of 
business.  Such  a  sole  and  delivery  are  incon- 
sistent with  the  continued  ownei^ip  the 
Tendor," 

Hie  coDit  dtes.  In  support  of  Oils  pr<^sl- 
tl<Mi,  Mfg.  Co.  T.  Carman.  109  Ind.  81.  9  N. 
B.  707,  68  Am.  Rep.  882,  and  Hendi  T. 
Eacock,  21  Ind.  App.  444,  52  N.  E.  85. 

The  same  doctrine  la  announced  and  ap- 
plied In  McCarthy  v.  Crawford,  238  III.  38, 
86  N.  E.  750,  29  U  R.  A.  (N.  S.)  252,  128  Am. 
St.  Rep.  95 ;  Diaz  t.  Cbickerlng,  64  Md.  348, 
1  Atl.  709.  54  Am.  Rep.  770;  Levi  v.  Booth, 
68  Md.  305,  42  Am.  Rep.  3^.  The  principle 
Involved  is  fully  discussed  in  the  last-men- 
tioned case,  but  It  is  also  said  there  that — 

"The  bare  possession  of  goods  by  one,  though 
he  may  happen  to  be  a  dealer  in  that  class  of 
goods,  does  not  clothe  faim  with  power  to  dis- 
pose of  the  goods  as  though  ha  were  owner,  or 
■s  having  authority  as  agent  to  sen  or  pledge 
the  goods,  to  die  predoaion  ot  die  right  of  the  | 


real  owntr.  If  he  sdls  at  owner,  there  mutt  be 
some  other  indicia  of  property  than  mere  pos- 
session. There  must  *  *  *  be  some  act  or 
conduct  on  the  part  of  tbe  real  owner  whereby 
the  party  selling  is  clothed  with  the  apparent 
ownership,  or  authority  to  sell,  and  whidi  the 
real  owner  will  not  be  heard  to  deny  or  question 
to  the  prejudice  of  an  innocent  third  party  daat 
ing  on  the  faith  of  such  aniearances." 

It  Is  unnecesBarr  for  as  to-  pan  upon  tb« 
effect  of  bare  possession,  aa  the  instant  case, 
In  our  judgment,  comes  within  tbe  latter 
proposition  stated  In  Qie  above  quotation. 

State  Bank  r.  JohnBon,  104  Wash.  650l 
177  Pae.  840^  8  A.  L.  B.  236,  from  the  Su- 
preme Court  ot  the  state  of  Waahlngttm,  has 
been  dted  as  taking  a  different  view.  tRie 
facts  of  that  case  are  very  different  from 
those  in  the  case  at  bar,  bat  they  are  too 
lengthy  to  be  fa^  set  forth.  It  waa  conced* 
ed  in  that  case  that  the  purdiaser  of  tbe  an- 
tomoblle  bad  no  constructlye  notice  of  the 
vendor's  bill  of  sale,  though  recorded.  Tbe 
dedslm,  which  was  advene  to  t^  piirdia» 
er,  was  based  upon  the  ground  that  the  ven- 
dor had  no  title  to  the  autmnoblle  and  hence 
could  convey  none.    The  court  said: 

"If  the  vendor  has  no  title,  the  vendee  ac- 
quires none,  unless  the  one  having  title  has  by 
act  or  neglect  estopped  himself  from  disputing 
the  vraidm's  dalm  of  title  so  acquired.  It 
seems  ^in  then  ia  no  9imh  ettopp^  htn.* 
(Italics  supplied.) 

It  is  farther  to  be  observed  that  Washing- 
ton is  one  of  a  number  of  states  which  holds 
that  a  mortgage  which  permits  the  mort- 
gagor to  remain  In  possession  and  sell  the 
mortgaged  property  in  the  usual  course  of 
trade  does  not  render  the  mortgage  fraudu- 
lent per  se,  and  the  exlsteice  of  fraud  In 
such  cases  is  a  question  of  fact  to  be  sub- 
mitted to  tbe  Jury.  Ephriam  v.  Keillor,  4 
Wash.  243,  249.  29  Pac.  986.  18  U  R.  A.  604. 
This  Is  In  direct  conflict  with  the  setUed  doc- 
trine of  this  state.  The  difference  In  tbe 
facts  of  the  two  cases  and  in  the  dedsiona 
of  the  two  states  Is  sufficient  to  show  why 
we  cannot  follow  the  condusl<m  reached  In 
that  case. 

[S]  The  chattd  mortgi^  here  in  contro- 
versy expressly  provided  that  If  the  mort- 
gagor *^hould  attwipt  to  seU.  secr^  con- 
vert, or  remove  the  property  wlthoat  tbe 
written  consent  of  the  mortgagee^'*  the 
latter  mt^t  Immediately  enter  the  prem- 
ises of  the  mortgagor  or  other  idace  where 
the  mortgaged  property  might  be,  "and  take 
possession  of  the  property,  wlthoat  notice  or 
demand,  •  *  •  and  bniuedlately  sell  tbe 
propoiy  at  public  or  private  sal^  wlthoat 
notice,"  bat  this  was  not  done.  On  tba  coo- 
trary,  the  property  was  put  In  the  public 
aaleaKKKn,  <Aered  for  sale  InOtoerlmlnately 
to  the  pabllc,  and  sold  fw  cadi  to  the  plain- 
tiff In  cffnn-,  to  whom  possession  was  imine* 
diately  ddivmd.   If  tbe  ehatttf  mwtgace 
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had  cmtaloed  a  i)rctTl8loii  expieBsly  permit- 
tlng  to  be  done  wbat  was  in  tact  done,  there 
am  be  no  doubt,  under  onr  dedslona.  tbat  It 
would  have  been  held  to  hare  been  void  per 
se  as  to  a  porcbasa:  from  Qwdon.  But  bow 
la  tbe  case  different,  it  at  the  time  fbn  vuxt- 
gage  was  executed,  or  subsecioaitly,  the 
guaranty  company  consented  tbat  Gordon 
should  make  tbe  use  of  the  property  which 
he  sabsequKitly  made?  It  would  be  a  trav- 
esty upon  Justice  and  a  fraud  on  the  rlf^ts 
of  third  persons  to  permit  a  creditor  to  take 
such  a  chattel  mortgage  as  wab  taken  In  this 
case  and  Immediately  destroy  its  effect  by 
permttttaig  a  use  of  the  property  Inconsist- 
ent with  the  ternffi  of  the  mortgage.  It  is 
Immaterial  whether  the  permission  to  use 
the  property  as  owner  was  given  contempo- 
raneously with  or  subsequent  to  the  mort- 
gage. In  either  event  it  has  the  same  effect 
as  if  it  had  been  set  out  in  the  mortgage. 
The  law  on  this  subject  is  well  expressed  in 
6  Am.  &  Eng.  EncL  law  (Sd  EdJ  9M,  as 
follows: 

"Any  agreement  outside  the  Instrument,  per- 
mitting the  sale  and  retention  of  the  proceeds, 
whether  contemporaneooa  with  or  sabseqaent 
to  tbe  execution  of  the  instrument,  will  have  the 
same  effect  as  If  stipulated  in  the  mortgage." 

Many  cases  are  dted  In  the  notes  In  sup- 
pent  of  tbe  text 

El]  La  the  case  at  bar,  tiie  aellw  waa  a  U- 
ooiaed  dealer  In  autoiloUles  In  ttie  dty  of 
Rictuoond.  He  had  a  large  salesroom,  where 
he  exhibited  automobiles  for  sale  on  one  of 
the.  princ^ul  streets  of  the  city  and  made 
nuniibers  of  sales  there.  7%e  automobile  in 
MmtToversy  was  purdiased  from  the  manufoc- 
torers  for  sale.  It  was  exhibited  for  sale  at 
■aid  saleerocon,  and  was  actnally  sold  to 
Bolce,  who  paid  therefOr  In  cash,  without 
actual  knowledge  ct  any  claim  thereto  the 
guaranty  company.  The  guaranty  company 
took  mortgages  on  machines  purchased  by 
Gordon  on  November  4,  1916,  Deconber  28, 
1916,  and  January  SO,  1917.  Bofce  purdiased 
In  the  latter  part  of  January,  1917.  So 
there  had  been  at  least  two  or  Uiree  mort- 
gtLgea  at  the  time  of  60106*8  pnrdiase,  ta 
tafctng  each  of  these  mortgages  the  guaranty 
49onipai:^  was  r^resoited  by  its  agent,  Oary 


P.  Carr,  of  Rlchmtmd,  Va.,  and  it  cannot  be 
doubted  that,  in  these  frequ«it  dealings  be- 
tween Carr  and  Gordon,  the  former  became 
acquainted  with  Gordon's  methods  of  buy- 
ing and  selling  automobiles.  While  the 
mortgage  stipulates  expressly  against  sale, 
conversion,  or  removal  of  tbe  automobiles 
without  the  written  consent  of  the  guaranty 
company,  the  stipulation  was  waived  If  Its 
violation  was  knowingly  permitted  by  the 
guaranty  company.  It  is  not  expressly  stat- 
ed in  the  agreed  statement  of  facts  that 
Carr,  the  agent  of  the  guaranty  company, 
had  knowledge  of  the  fact  tbat  the  automo* 
bile  waa  placed  in  the  salesroom  of  Gordon 
for  the  purpose  of  sale,  or  that  be  knew  of 
Gordon's  methods  of  making  his  purchases 
and  sales  of  automobiles;  but  we  regard 
these  facts  as  proper,  if  not  necessary,  in- 
ferences from  the  facts  agreed.  The  knowl- 
edge of  Carr  was  thus  obtained  In  the  course 
of  his  employment,  and  Is  chargeable  to  his 
principal.  The  guaranty  company,  In  taking 
the  mortgage  under  such  circumstances,  can 
stand  on  no  higher  footing  than  one  who 
sells  to  a  retailer  and  gives  him  the  power 
of  sale  to  his  customers,  or  who  accepts  a 
mortgage  containing  provisions  adequate  to 
defeat  its  purpose. 

We  are  of  opinion  that  the  mortgage  given 
by  W.  F.  Gordon  to  the  Finance  &  Guaranty 
Corporation,  dated  November  4,  1916,  Is  null 
and  void  as  to  tbe  claim  of  0.  Bolce,  the 
plaintiff  in  error,  to  the  automobile  in  con- 
troversy, and  therefore  tbe  Jndgm^t  of  the 
law  and  equity  court  of  the  dty  of  Richmond, 
Va.,  will  be  reversed;  and  this  court,  pro- 
ceeding under  secti<m  6366  of  the  Code  to 
enter  such  judgment  as  to  It  seems  right  and 
proper,  doth  reverse  the  said  Judgment  of 
the  law  and  equity  court  of  the  dty  of  Ridi- 
mond,  and  doth  order  and  adjudge  that  the 
action  <tf  the  Finance  &  Onanmty  Corp4nra- 
tlon  (plaintiff  In  the  trial  court  and  defend- 
ant in  error  in  this  court)  be  dlanlssed,  and 
that  C.  Bdce  (defendant  In  the  tilal  court 
and  plaintiff  In  error  In  this  court)  recovw  of 
the  said  Finance  &  Ouaranty  C<np<watton 
hl8  costs  expwded  in  his  d^oise  hi  the  trial 
court  and  also  In  this  court 

Reversed. 
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(IXT  Vb.  96) 

O'NEIL  T.  CHBATWOOD.  . 

(Sapreme  Court  of  Appeals  ot  TIrginU. 
Uandi  18,  1920^ 

Ghateki.  uoBiaAQES  «=>188(2),  228(3)— Bnx 

or  BAM  TO  laHDXE  OH  AUXOHOBILB  VOID  AS 
TO  BUXJUB  WITHOUT  ROTIGB. 

When  UU  of  sale  corerinc  automobile  was 
ftren  dealer  to  plaintiff,  who  had  lent  mon«f 
to  him  to  enable  him  to  secure  the  car  from  the 
frdght  office,  and  the  automobile  was  left  for 
sale  with  the  dealer,  the  bill  of  sale  was  void 
as  to  defendant,  buyer  of  the  car  from  the  deal- 
er, and  unless  she  bad  some  notice  of  the  I^d- 
«r'B  title,  other  than  that  afforded  by  reoorda- 
tion  of  the  IhII  of  sale,  she  took  good  title  as 
against  him ;  the  burden  of  proof  being  on  the 
Imder  as  to  mch  notice^  in  his  aeti<nt  (tf  det 
inui. 

Error  to  Lav  and  Biuitr  Oomt  of  GLt7  of 
Rlchnumd. 

Action  li.  J.  Gheatwood  against  (Mrs. 
Hug^  H.  i^NeiL  To  review  a  Judgment  for 
piftinHfr,  dipfimdiint  bctnga  error.  BereiBed. 

A.  H.  Sands,  of  Bbflunond,  fw  plaintiff  in 
error. 

David  Heode  Wlilte  and  8.  A.  Anderson, 
both  <tf  Bldimond,  for  defendant  In  error. 

BUBKS,  J.  Cheatwood.  in  an  action  of 
detinue,  recovered  an  automobile  from  Mrs. 
<yNeil,  and  to  the  Judgment  of  the  trial  court 
this  writ  d  error,  was  awarded. 

The  evidence,  so  far  as  it  need  be  recited, 
presenta  the  following  case: 

William  r.  Gordon  was,  a  licensed  dealer 
in  automobiles  in  the  dty  of  Richmond  on 
May  1,  1917,  and  had' been  engaged  la  that 
bualnesa  for  14  or- 15  montlifi  prior  to  that 
time.  His  place  of  business  was  at  1631 
West  Broad  street  He  was  the  representa- 
tive in  Bichmond  of  the  National  automobile. 
About  May  1,  1917,  he  had  a  National  car 
in  the  depot,  but  did  not  have  money  enough 
to  pay  the  draft  attached  to  the  bill  of  lad- 
ing and  get  the  car  out.  He  thereupon  ap- 
plied to  Gheatwood  for  a  loan  of  $800  for  an 
hour  or  so,  saying  he  wished  to  get  the  car 
out,  and  deliver  It  to  Mr.  Domlnskl,  to  whom 
he  had  sold  it,  and  would  return  the  money. 
Caieatwood  made  the  loan;  his  son  attend- 
ing to  it,  as  be  had  to  leave  the  <Aty.  He 
left  the  city  and  was  abs«itlfor  several  days. 
DpcHi  his  return  he  fonnd  a  letter  from  Gor- 
don acknowledging  the  loan  of  (800  and 
promising  to  return  the  sum  of  (825  as  soon 
as  be  sold  the  car.  In  this  letter,  Gordon 
farther  says: 

**!  have  a  number  ot  prospects  for  the  sale  of 
this  car,  one  of  whidi  I  can  dose  ap  to-morrow; 
but,  owing  to  the  fact  that  it  may  be  a  esse  of 
trade-in,  I  will  h<^  Uie  car  subject  to  your  o^- 
6er  for  a  day  or  two  nntU  I  can  get  tJte  best 
price  for  same." 


Gheatwood   teetlfled   that  nothing  wu 

said  about  any  (26  when  be  made  the  loao. 
This  letter  made  Gheatwood  uneasy  about 
his  loan,  and  he  at  once  consulted  counsel, 
who  advised  him  that  be  had  no  secarity  for 
his  money.   In  company  with  his  connsel  ha 
went  at  once  to  see  Gordon,  and,  according 
to  bis  testimony,  Gordon  told  him  be  might 
take  the  automobile  for  his  debt  of  (800,  and 
gave  his  counsel  the  make,  number,  and  de> 
scrlption  of  the  car.   His  counsel  thereupon 
prepared  a  bill  of  sale  of  the  car  from  Gor- 
don to  Gheatwood,  dated  May  8^  1917,  and 
it  was  acknowledged  and  admitted  to  record 
May  10,  1017.   The  aut<»noblle  was  not  re- 
moved from  Gordon's  possession.    On  May 
12,  1917,  Gordon  sold  and  delivered  the  au- 
tomobile to  Mrs.  CNeil,  who  had  no  actual 
knowledge  of  the  bill  of  sale,  for  the  price  of 
(1,^  cash.  Gordon's  testimony  is  to  the  ef* 
feet  that  the  cost  price  of  the  machine  was 
about  (1,200,  and  that  the  bill  of  sale  was 
intended  only  as  a  mortgage  to  secure  the 
loan  of  (800.  and  the  Jury  took  this  view  <^ 
It,  though  Oheatwood's  testimony  waa  very 
positive  that  it  was  an  out>and-OQt  sale  of  the 
automobile  for  tbe  (800  debt   On  May  18, 
1917,  Gheatwood  went  to  Gordon's  place  ot 
business  and  demanded  possesaion  of  the  au- 
t(xnobile.  Gordon  mentioned  different  places 
at  whldi  tbe  car  could  be  found,  "and  he 
finally  told  us  late  In  the  evening  that  it  waa 
at  Mrs.  O'NeU's."    He  then  went  to  Mrs. 
CNeil's  and  fonnd  the  car,  claimed  it  as 
bis,  and  d^anded  possession  thereof.  Pos- 
session was  refused,  and  this  actltm  was 
brought  for  its  recovery  the  next  day.  Cheat- 
wood  testifies  that  Mr.  and  Mrs.  CNeU  said 
"that  the  man  who  sold  them  the  car  said 
that  he  had  to  sell  the  car,  so  that  he  could 
pay  off  the  mortgage  on  it,  and  was  willing 
to  sell  it  cheap."    He  further  testified  that 
he  found  out  afterwards  from  the  record 
that,  the  same  day  that  Gordon  sold  the  car 
to  him,  be  mortgaged  It,  but  tbat  hia  UU  ot 
sale  was  recorded  before  the  mortgage.  He 
does  not  say  that  they  gave  any  intimation 
of  any  knowledge  of  tills  bill  of  sale.  Mr. 
O'Nell,  the  only  witness  examined  on  bdialf 
of  the  defendant  except  Gordon,  denies  po^ 
Itlvely  making  the  statooxent  about  tbe  mort- 
gage attributed  to  blm  by  Gheatwood.  Be 
says: 

"No,  rir;  I  never  told  lb.  Gheatwood  there 
was  a  Uen  on  the  car,  because  I  never  knew 
there  was  a  lien  on  tbe  car.** 

^aln  he  says: 

"As  to  any  mortgage  or  anything  else  on  ^ 
ear,  I  didn't  know  it** 

Tbe  sale  <tf  ttie  car  to  Mrs.  077dl  was 
n^otlated  through  her  husband*  acting  on 
her  behalf,  and  a  man  named  Brown,  actlns 
<u  bebaU  of  Gordon,  who  bnmSht  tbe  car  to 


«B»For  other  eaiw  bm  sanw  tapie  sad  KST-NUHBEB  la  all  K«r-Hnm1i«a  OimyaaJ  ladens 
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Mrs.  ©"Nell'*  place  of  budjuM  axkd  offteed 
It  for  sale. 

The  errors  asBlgned  arose  mainly  on  in- 
structiofas  granted  and  refused;  but.  In  the 
▼lew  we  take  of  the  case,  It  wlU  not  be  nec- 
essary to  review  tbe  rnUngs  tbereon  speclf- 
Ically,  nor  to  consider  several  legal  proposi- 
tions discussed  by  counsel,  both  orally  and 
In  tbe  briefs.  Instruction  No.  1^  given  for 
the  plaintiff,  Is  plainly  In  conflict  with  tbe 
views  entertained  by  tUs  court  That  In- 
struction Is  as  follows: 

"(1)  The  coort  instructs  the  jury  that,  if  tiiey 
believe  from  the  evidence  that  the  bill  of  sale 
for  the  automobile  in  the  suit  was  executed  by 
W.  F.  Oordoa  to  the  plaintifl  for  a  valuable 
consideration,  and  was  regularly  recorded  before 
the  defendant  pnichased  tbe  automobile  from 
Gordon,  then  the  law  imputes  to  the  defendant 
notice  of  the  terms  of  the  bill  of  sale,  although 
she  bad  no  actual  notice  thereof,  and  the  right 
to  the  automobile  so  acquired  by  the  plaintiff 
takes  priority  ow  the  right  of  tiie  defendant 
purchaser,  and  tbey>  slionld  find  for  Um  plain- 
tiff." 

The  cue  Is  not  essentially  differ^  In 
principle  from  Bolce  t.  Finance  ft  Onaranty 
Corporation,  102  8.  E.  S81»  In  whldi  oidnioQ 
was  handed  down  to-day,  and  hence  the  Tlews 
there  expressed  need  not  be  here  repeated. 
Tbe  till  of  sale  to  Gheatwood  was  Told  aa  to 
Mrs.  0*Nen,  and  nnless  she  had  some  notice 
of  Cheatwood^  title,  other  flutn  that  offered 
h7  thie  recordation  of  the  Ull  of  sale,  Ae 
toa^  good  title  as  against  him.  On  tbe  qnes- 
tloD  <tf  sacb  notice  tbe  harden  ot  proat  was 
on  ^eatwood,  and  he  has  not  sustained'  It. 
The  resalt  to  she  acquired  good  title  against 
him. 

The  judgment  of  the  law  and  equity  court 
will  tberefbre  be  reversed,  and  tbls  court, 
proceeding  to  entor  rntSi  judgment  as  to  it 
8e«na  rl^t  and  proper,  will  s«ft  aside  the 
Terdlct  of  the  jury  and  &e  jndgmoat  entered 
thereon,  and  will  enter  judgment  that  the  ac- 
tion of  Caieatwood  be  dismissed,  and  that 
Mrs.  OTTell,  Uie  defendant  ttiwein,  recover 
of  blm  her  coats  expmded  about  her  deftttse 
In  the  trial  court  and  also  In  this  court 

Reversed. 


cm  Va.  148) 

VAUOHAN  V.  ICATO  MILLING  CO. 

(Supreme  Court  ti  Appeals  of  Yir^nia.  Bfareh 

18,  1920.) 

L  NkW  TBIAZ.  ^l-p-L^W  AOOOXDS  UTXeAlfT 
02f  Z.T  OnX  TAIB  TBEAL. 

Under  a  sound  public  polk?,  the  law  accords 
to  «v«ry  litigant  one  fair  and  regular  trial,  bat 
only  one. 

2.  Appkai.  and  ibhob  «=s>977  (S)— Steonoeb 

OAaJE  BEQUXBED  TO  DlffTUBB  GBAITT  OT  KBW 
TKZAX  THAn  WHEN  NEW  TBIAL  IS  BETCSED. 

AuB  a  general  rule,  a  atrouger  case  must  be 
made  in  order  to  justify  an  appellate  court  In 


disturbing  an  order  granting  a  new  trial  than 
where  a  new  trial  has  be«a  refused. 

S.  Appeal  ano  bbbob  «=3978(1)— Gbant  or 

mtW  TBIAI.  FOB  KBBOB  IN  INSTBCOTIONS  ~IS 
VACr  COBBICT  RBVEBaEJ). 

Where  the  trial  court  has  expressly  confined 
its  action  in  granting  a  new  trial  to  alleged 
ercore  in  the  instrnctiooa,  appellate  court  most 
reverse  such  order  where  it  finds  that  the  court 
did  not  in  fact  otHomit  error  In  Its  instrnetiona 

4.  Lanolobu  and  tenant  «=3>160  (8)— Lessee 

NEED  HOT  BEBUILD  SntUOrUEES  DESTBOYED 

WITHOtTT  HIS  FAULT. 
Covenant  to  pay  rent  and  leave  the  premfaea 
in  good  repair,  natural  wear  and  tear  excepted, 
imposed  upon  tenant,  in  absence  of  stipulation  to 
tbe  contrary,  the  duty  of  paying  rent  and  re- 
building the  structures,  even  though  they  be 
destroyed  without  fault  on  his  part,  but  Code 
1919,  i  S180,  changed  the  role  so  that  a  lessee 
need  not  now  rebuild  stmetures  destroyed  with- 
out his  fault  nnless  there  be  other  words  show- 
ing it  to  be  the  hiteatlDn  of  tbe  parties  that  he 
should  be  so  bound. 

5.  Landlobd  and  tenant  «=»1G0(4>— Lessee 

OOVENANTINQ  TO  BEPAIB  MUST  SHOW  THAT 

collapse  or  nuiLniira  was  not  dub  to  bib 

FAULT. 

Tha  burdot  Is  upon  a  lessee  covenanting  to 
leave  the  premises  In  good  repair  to  prove  that 
collapse  of  tbe  building  was  not  due  to  fiault  or 
negligence  upon  his  part  under  Code  lAl^  ff 
B179,  5180.  in  an  action  by  tbe  lessor  to  leoovw 
the  cost  of  rebuilding, 

6.  Tbial  ^c=>1(^(2)— Instbuction'  suBurmNa 

ISSUE  BAISBD  BT  EUPBOFEB  EVIDENCE  IITTBO- 
DUCED  WTIHOUT  OBJECTION,  PBOPEE. 

In  an  action  by  a  lessor  on  a  covenant  to 
leave  premises,  in  good  repair,  lessor  could  not 
complain  of  an  Instruction  to  tbe  effect  diat 
lessee  bad  a  right  to  rely  on  tnal  statements 
made  1^  the  lessor  prior  to  the  execntioD  of  tbe 
lease  oonstituting  warranty,  where  be  did  not 
object  to  the  Introduction  the  evidenos  upon 
which  tbe  instruction  rested. 

7.  Thial  9»243— Instbuotions  as  to  lia- 
biutt  of  uesbeb  held  not  oontbadiotobt. 

An  instruction  basing  nonliability  on  proof 
fliat  lessee  did  not  overload  a  building  so  as  to 
cause  Its  ctdlapss  is  not  In  conflict  with  sn  fai- 
struetlon  baatav  nonliabllitr  on  ovarlMiding 
caused  by  warranty  of  strength  of  building. 

8.  Landloed  and  tenant  «=>100(4)— Measubb 
or  dauaqes  fob  bbeaoh  of  covenant  to 
lkavb  building  IN  good  bbfaib  stated. 

In  an  action  by  a  lessor  under  a  covenant 
to  leave  the  premises  In  good  repair,  the  build- 
ing on  the  premises  having  collapsed  by  reason 
of  overloading,  the  theasure  iA  damages  la  tbe 
cost  replacing  a  building  of  equal  rise,  diar- 
acter,  and  construction,  deducting  therefrom 
a  proper  and  just  amount  for  tbe  age  and  de- 
preciation of  the  destroyed  building  and  any 
amount  which  the  lessor  received  or  ahould  re- 
ceive from  the  sale  of  the  material  salvaged  from 
the  building,  less  such  expense  as  Uie  Insor  was 
put  to  in  producing  the  salvage. 


>ror  otbw  esMi  ms  warn  tople  and  KB7-NUlf  BOB  in  aU  Kw-NamlMred  XHsHto  sad  la^SSi 
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9.  BmnscB  •3»tl3(10j  —  Con  or  ucoh* 

STBUonON  ADMI8SIBU  TO  FBOVB  VALVE  OW 

FBOPEBTT  DZSTBOTXD. 

In  actions  of  tort  for  the  wrongful  destmc- 
tioD  of  a  building,  evidence  as  to  the  cost  of  re- 
prodaction  is  admiasible  as  tending  to  prove  the 
value  of  the  property  destroyed. 

Error  to  Olrcnit  Oonrt  of  01^  of  Rich- 
mond. 

Action  by  Emma  Lee  Tau^n  against  the 
Mayo  Hilling  Company.  Judgment  for  de- 
fendant, and  plalntUI  brings  error.  Be- 
versed  and  rendered. 

Leake  &  Bnford  and  O.  T.  Meredith,  all  of 
Bichmond,  for  plain  tiff  lo  error. 

Smith  &  Oordon,  of  Bldimond,  for  defend- 
ant In  error. 

KELLY,  P.  Emma  Lee  Tangban,  being 
the  owner  of  a  four-story  and  basement  brick 
building  in  the  dty  of  Bichmond,  leased  the 
same  as  a  factory  and  storage  plant  to  the 
Mayo  Milling  Company  for  one  year  from 
October  1,  1915,  at  an  agreed  rental  of  ^2,- 
000.  The  lease  was  under  seal  and  contain- 
ed a  covenant  to  pay  the  rent  and  "to  leave 
the  premises  In  good  repair,  natural  wear 
and  tear  excepted."  Possession  was  givoi 
at  once,  and  the  lessee  proceeded  to  store  In 
the  building  large  quantities  of  grain.  On 
the  21st  day  of  October,  191G,  the  bnUdlng 
collapsed,  resulting  in  a  complete  destmc- 
tlon  thereof  and  considerable  damage  to  the 
c<mtents. 

Ea^  party  claimed  that  the  other  was  re- 
sponsible for  the  loss.  The  lessor,  after  the 
exidration  of  the  term,  brought  a  motion  for 
Judgment  against  the  lessee  based  upon  the 
covenants  to  pay  the  rent  and  to  leave  the 
premises  in  r^lr,  seeking  to  recover  the 
year's  rent  and  an  amount  equal  to  the  cost 
of  replacing  a  building  similar  In  else  and 
character,  less  an  allowance  for  depreda- 
tion; the  a^regate  amount  claimed  being 
928.01^.90.  The  lessee  entered  a  general  de* 
nlai.  and  also  a  special  defense  alleging  that 
the  collapse  was  due  to  straetnral  weakness 
known  to  tin  plalntlff,  Imt  unknown  to  the 
defoidant,  and  setting  up  a  counterclaim  oC 
96,T71J{4  for  loss  and  damage^ 

There  were  three  trials  of  the  casb  At 
tbe  first  the  Jury  failed  to  agree;  at  the  sec- 
ond th«e  was  a  verdict  In  &vor  of  the  plain- 
tiff for  117,814.87,  which  the  court  set  aside 
tta  alleged  error  in  the  inatmctimu;  at  the 
third  there  was  a  verdict  against  tbe  plain- 
tUf  and  for  Qie  def^dant  in  the  sum  of 
$596.68,  and  Judgment 'was  entered  accords 
ingly.  This  writ  of  error  brings  tind«  re- 
view tbe  acUon  of  the  court:  0)  In  setting 
aside  the  first  verdict;  and  (2)  In  rendering 
Jndgmoit  on  the  secmd  verdict 

[1-11  Each  ot  the  trials  occui^ed  more 
than  a  week,  and  at  eadt  many  wttnesses 
were  examined,  and  the  testimony  was  volu- 


mlnous  and  In  many  respects  confflrtlng. 

The  record  befbre  tu  (which  wnita,  of  eonna^ 
the  evidence  taken  at  the  first  trial,  bat  con- 
tains sufficient  general  reference  thereto  to 
indicate  that  It  was  nauh  the  same  as  on  the 
other  two)  comprises  nearly  1,200  printed 
pages.  Nothing  pro  Stable  would  be  accom- 
plished by  any  atteupted  recital  of  the  evi- 
dence Suffice  it  to  say  that  at  each  trial 
the  req>ective  theories  of  Qie  partleB  were 
supported  by  sufficient  evidence  to  have  war- 
ranted a  verdict  in  favor  of  either.  This  U 
our  view  of  the  case  after  a  careful  study  of 
the  record,  aided  by  exceedingly  full  and 
clear  oral  arguments  and  printed  briefs  of 
counsel.  This  was  manifestly  also  the  view 
of  the  learned  Judge  below,  who  set  aside  the 
verdict  on  the  second  trial  for  what  he  con- 
ceived to  be  errors  In  the  instructions,  and 
expressly  held  that  he  did  so  on  that  ground 
alone,  although  the  motion  before  him  chal- 
lenged the  sufficiency  of  the  evidence  to  soa- 
taln  a  verdict  for  the  jdaintUF.  That  ver- 
dict was  rendered  1^  a  special  Jury  of  12, 
ordered  upon  motion  of  the  defendant,  and 
upon  a  view  of  the  premises  had  lipon  mo- 
tion of  the  plaintUC,  and  they  reached  a  con- 
clusion which,  however  we  ourselves  might 
have  viewed  the  evidence,  we  cannot  dis- 
turb unless  there  was  some  error  In  law. 
Under  a  sound  public  policy,  the  law  ac- 
cords to  every  litigant  one  fair  and  regular 
trial,  but  only  one.  We  do  not  ov^Iook  the 
fact  that  as  a  general  rule  a  stronger  case 
must  be  made  In  order  to  Justify  an  ap- 
pellate court  in  disturbing  an  order  granting 
a  new  trial  than  where  a  new  trial  has  been 
refused ;  the  reason  usually  assigned  for  this 
rule  b^g  that  the  refusal  to  grant  a  new 
trial  operates  a  final  adjudication  <tf  the 
rights  of  the  parties,  while  the  graining  of  a 
new  trial  simply  Invites  further  investiga- 
tion. We  applied  this  rule  In  Traoerman  v. 
OUver's  Adm'r,  125  Va.  — ,  99  S.  E.  647,  and 
that,  too,  was  a  case  In  which  the  court  in 
setting  aislde  the  verdict  based  its  deciai<m 
upon  the  InstrnctionB.  In  the  Trauerman 
Case,  however,  not  only  were  the  alleged  er- 
rors In  the  InstmcUons  of  such  a  diaracter 
as  to  necessarily  Involve  the  same  iffindple 
as  If  the  court  bad  set  aside  the  verdict  for 
insufficient  evidence,  but  It  was  farther  tme 
that  the  errors  as  alleged  had  dearly  been 
committed.  It  Is  obvious  that  we  cannot 
cany  the  rule  in  qneBtlon  far  enough  to  ap- 
ply it  In  a  case  where  the  trial  coart  haa  ex- 
pressly confined  its  action  to  the  InstrnetloDs. 
unless  we  find  Oiat  it  has  in  fact  committed 
error  in  that  reqiect. 

This  brings  us  to  a  omslderatloa  ot  the 
instructlona  in  the  Instant  case, 

1.  The  trial  court  vras  of  a^iaiaa  that  it 
had  erred  In  giving  instmctlon  No.  4  for  thB 
plalndfl  and  InstmctiCHi  No.  11  for  the  de- 
fendant, not  because  It  coiutfdered  eitber  of 
these  Instructions  wrong  in  itself,  but  be- 
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cause  It  thoaght  the  former  defecUTe  In  dl- 1  ing  was  not  doe  to  fault  or  negligence  upon 


rectlng  a  verdict  for  the  plaintiff  without 
embodying  a  certain  view  of  the  eiddence 
upon  which  the  d^»idant  would  have  been 
exempt  from  liability.  Whether  the  court 
was  right  in  this  cmiclusiou  can  best  be  de- 
termined by  considering  these  two  instruo* 
tloDB  separately  and  then  making  the  com- 
parison. This  course,  too,  will  oiable  us  to 
dispose  of  a  cross-assignment  of  error  by  the 
defendant  essentially  involving  the  correct* 
Dess  of  Instruction  No.  4,  and  an  Inddental 
attack  by  the  plaintiff  upon  the  correctneaa 
of  Instmctloii  M&  11. 

Instruction  No.  4,  givmi  tm  the  plaintiff, 
wan  as  follows: 

"The  court  instructs  the  jury  that  they  must, 
under  the  terms  of  the  lease,  find  for  the  plain- 
tiff, unless  they  believe  that  the  defendant  has 
proved  by  the  greater  weight  of  the  evidence 
that  the  collapse  of  the  building  was  not  caused 
by  Its  fault  or  negligence.  The  Jury  are  in- 
structed that,  in  considering  any  defense  offered 
in  this  case  for  the  purpose  of  showing  tikat  the 
house  collapsed  without  fault  or  negligence  on 
the  part  of  the  defendant,  the  burden  is  on  the 
defendant  to  prove  soch  dUeaaa  by  the  greater 
wdght  of  the  eridenoe.'* 

This  !■  a  comet  statanant  of  law,  and 
notwlthBtaiidlng  the  attack  upon  It  1^  the 
defoidant,  fbe  court  gave  it  again  at  the 
tblrd  MaL 

[4]  It  la  weU  settled,  and  not  dlflimted 
tkon^'fhat  at  onnmon  law  a  ooranant  to  pay 
ttw  rmt  and  lea-n  the  prwnises  In  good  re- 
pair, natural  wear  and  tear  excepted,  im- 
poses upon  the  tenant.  In  die  alMence  of  a 
sdpnlation  to  the  contrary,  tlie  duty  of  pay- 
ing tbe  rent  and  rebuilding  tlie  stmctures 
cn  tbB  leased  premises  evoi  though  tliey  be 
destroyed  without  fault  cm  his  part  2  llln. 
InsL  (4th  Ed.)  928;  1  Mln.  Real  PnH>.  | 
416;  Boss  T.  Overton.  8  OaU  (7  Va.)  809,  319, 
2  Am.  Dec.  552;  Scotfs  Ex*!  Scott  18 
Orat  (69  Ta.)  167,  168;  Moses  t.  Old  Com. 
Iron  &  Mall  Works,  75  Va.  05,  100;  Rich- 
mond Ice  Go.  T.  Crystal  loe  Oa,  99  Ta.  239, 
248,  244,  87  &  B.  861;  Id^  lOS  Ta.  466.  472, 
49  S.  B.66a 

Tt^a  rule  of  the  common  law  was  long 
since  changed  by  statute  tn  Virginia,  and 
tbe  law  now  Is  that — 

"No  covenant  or  promise  by  the  lessee  to  pay 
tbe  rent,  or  that  he  will  keep  or  leave  the  prem- 
ises in  good  repair,  shall  have  tbe  effect,  if  the 
buildings  therecm  be  destroyed  by  fire  or  other- 
wise, In  whole  or  In  part  without  fault  or  neg- 
ligence on  his  part  or  if  he  be  deprived  of  the 
possession  of  the  premises  by  the  public  enemy, 
of  binding  him  to  make  soch  payment  or  repair 
or  erect  such  buildings  again,  unless  there  be 
other  words  showing  it  to  be  the  intention  of 
tbe  parties  that  be  ahoold  be  so  bound."  Code 
1919,  I  6180. 

[I]  Tbe  defendant  contends  Qiat  instmo- 
tlon  No.  4  erroneously  placed  upon  It  the  bur- 
den of  proving  that  ttie  ctdlapse  of  the  build- 


its  part,  and  argues  that  for  this  reason,  as 
well  as  for  the  reasons  assigned  by  the  trial 
Judge,  the  verdict  should  have  been  set  aside. 
The  question  thus  arising  has  been  settled 
adversely  to  the  contention  of  tbe  defendant 
by  the  decision  of  this  court  in  the  case  of 
Ri<^ond  Ice  Co.  v.  Crystal  loe  Ga,  103  Ta. 
405,  473,  40  S.  E.  660,  662.  That  was  a  case 
in  which  the  plaintiff,  by  an  action  brought 
before  the  end  of  the  term,  was  seeking  to 
recover  a  balance  of  rent,  and  the  defend- 
ant filed  a  E3>eclal  idea  of  eet-<^  In  tbe 
course  of  tbe  oidnlon  Judge  Buchanan  said: 

"At  common  law,  where  there  was  an  express 
agreement  to  pay  rent  as  in  this  case,  there 
could  be  no  reduction  ot  the  rent  on  account  of 
the  destruction  of  the  buildings  on  tbe  leased 
pronises.  Ctoe  ot  the  reasons  for  that  mle  was 
that  such  liability  was  requisite  to  stimulate 
the  tenant  to  tbe  proper  care  of  the  premises, 
and  to  gaard  against  frands  which  the  landlord 
is  often  not  in  a  'condition  to  establish.  2  Mi- 
nor's Inst  60,  and  cases  cited. 

"Section  2466  of  the  Code  [Code  1919.  |  5180] 
modifies  the  common-law  rule  so  as  to  allow  a 
reduction  of  the  rent  on  account  of  the  destruc- 
tion of  buildings  where  they  were  destroyed 
without  fault  or  negligence  on  tbe  part  of  the 
tenant  It  is  not  sufficient  to  entitle  him  to  a 
reduction  in  the  rent  that  tbe  buildings  on  the 
leased  premises  have  been  destroyed,  but  It  is 
made  a  condition  to  that  right  that  they  were 
destnv^fi  without  fault  or  negligence  on  his 
part 

"It  was  therefore  necessary  for  the  taunt  In 
its  pleadings  to  aver  (as  It  does)  and  prove  that 
fact  That  it  was  required  to  prove  a  negative 
does  not  aflSct  the  guestion,  rince  the  existence 
of  that  fact  was  necessary  to  the  relief  sought 
1  Greenleaf  on  Ev.  f{  78,  81;  1  Taylor  on  £v. 
H  864  to  366.  Se^  also.  Beusens  t.  Lawson, 
91  Va.  220,  268,  21  S.  X.  S47,  and  anthoiitlss 
cited.- 

An  ^ort  is  made  to  show  that  the  loe 
Company  Case  dted  above  is  not  In  point  as 
authority  here ;  tbe  argument  being  that  the 
language  of  tbe  opinion  there  used  was  with 
reference  to  the  affirmative  plea  set  up  by 
the  defendant  under  whlcb  it  had  to  prove 
the  negative  matter  introduced  into  the  cove- 
nants of  the  lease  under  section  6180,  and 
could  have  no  reference  to  an  action  in 
whlcfh  the  i^aintlff  was  seeking  afilrma- 
tlvely  in  his  pleading  to  give  effect  to  those 
covenants.  We  do  not  think,  however,  that 
any  substantial  difference  exists  In  principle 
between  that  case  and  tbe  one  at  bar.  If 
there  could  be  any  questltm  as  to  the  mean- 
ing of  the  clear  and  strong  statement  of 
Judge  Buchanan,  It  would  be  set  at  rest  by 
the  authorities  to  which  he  refers,  one  of 
which  mLB  Beusens  v.  Laweon,  01  Ta.,  the 
referoice  being  to  page  263  of  that  rep(»rt  (21 
S.  B.  856),  and  tbe  pertinent  language  there-  . 
used  being  as  follows: 

"One  of  the  rules  of  pleading  Is  (hat  where 

then  Is  an  exception  Inoorporatsd  In  tSi  genml  1^ 
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clause,  whether  it  be  in  a  statute  or  tn  a  private 
contract,  uuleas  that  exception  in  Buch  general 
clause  be  nesatived  in  pleading  the  clause,  no 
offense  or  cause  of  action  will  appear  in  the 
Indictment  or  declaration  when  compared  with 
the  statute  or  contract ;  bnt,  when  the  exception 
or  proriaion  in  in  a  sabBeguent  gabstanttve 
clause,  the  case  contemplated  in  the  enacting  or 
general  clause  maj  be  folly  stated  without  neg- 
atlTbig  the  eseeptioii  or  proriK*  as  a  prima 
fade  case  fti  stated;  and  it  is  for  the  party 
who  relies  upon  the  matter  of  excuse  or  defense 
furnished  hj  the  statute  or  contract  to  bring  it 
forward  in  his  defense.  United  States  v.  Cook, 
17  Wall.  168-173  [21  L.  Ed.  538];  Land  Grant 
Go.  T.  Dawson,  161  U.  S.  686-601  [14  Sop. 
Co.  458,  iiS  L.  Ed.  278].  This  is  not  always  a 
role  of  pleading,  but  ie  sometimes  a  rule  of  evi- 
denoe.  Land  Grant  Co.  v.  Dawson,  supra;  Os- 
bara  T.  Loveli,  S6  Mich.  246-250  (Judge 
Coola7)» 

We  are  of  opinion  iba.%  tlie  antbority  here 
quoted,  wb«)  ai^lled  to  sections  S179  and 
S180  of  the  Code,  must  tw  ocmstrusd  to  mean 
that  the  latter  section  constitntes  an  excep- 
tion to  the  former  and  imposes  npoa  the 
party  relying  on  it  the  hurden  of  proof. 
Section  6170  declares  tiiat,  subject  to  the 
qoaliflcation  tn  section  6180,  a  covenant  to 
"leave  the  premises  In  good  repair"  ehall 
have  "the  same  effect  as  a  covenant  that  the 
demised  premises  will,  at  the  expiration  or 
other  sooner  determination  of  the  term,  be 
peaceably  surrendered  and  yielded  up  to  the 
lessor,  his  representatives  or  assigns,  in  good 
and  substantial  repair  and  condition,  rea- 
sonable wear  and  tear  excepted."  Section 
6180  Is  a  subsequent  substantive  enactment, 
providing  for  a  defense  which  must  be  set 
up  And  proved ;  and  this  was  the  clear  effect 
of  the  holding  in  Richmond  loe  Co.  v.  Crystal 
Ice  Oo.,  supra.  It  follows,  therefore,  that 
the  trial  court  was  right  in  giving  instruc- 
tion 4  on  the  second  trial  and  in  adhering  to 
It  on  the  third  trial. 

Instruction  No.  11,  given  for  the  defend- 
ant, was  as  follows: 

"The  court  instructs  the  jury  that  the  defend- 
ant had  a  right  to  rely  on  the  statement  made 
to  Messrs.  Mayo  and  Selden  by  Mr.  Vaughan 
as  to  tiie  character  and  strength  of  the  building 
in  the  absence  of  any  actual  knowledge  on  the 
part  of  the  defendant  that  the  building  was  soIh 
Jaet  to  any  structural  defects)  prorided  the  jury 
Shan  believe  £R»n  the  evidence  that  sodi  words 
were  used  by  said  Vaughan  as  a  warranty  of 
the  strength  of  the  building  and  so  relied  on 
by  the  lessee,  and  were  not  used  as  mere  words 
of  commendation  and  praise,  and  If  the  jury 
believe  from  the  evidence  that  there  was  such 
a  warranty,  and  that  the  warranty  was  not 
true,  then  the  jury  cannot  allow  any  damages  to 
the  plaintiff,  but  must  find  for  the  defendant 
against  the  plaintiff,  and  assess  its  damages  at 
the  amount  claimed  In  the  plea  of  set-off,  leas 
tbt  Bom  of  ¥57&62." 

This  iDStmctlon  was  based  npon  the  testi- 
maay  at  the  defendants  witnesses  George 


D.  May<^  praidait,  and  W.  T.  CMdcn, 
presldoi^  of  the  mUling  ocnnpany,  wbo  had 
stated  that  when  .looUiig  orar  the  bnildlng 
before  making  the  lease  I.  N.  Taui^ian,  the 
sgent  of  the  lessee,  reiffesoited  that  It  was 
unusually  strong,  that  the  first  floor  was  mi- 
usnally  well  buUt,  and  that  they  coold  mn 
a  railroad  train  throngh  it  if  they  desired  to 
load  one  there.  Yaogjian  in  his  testimony 
admitted  that  he  had  recommended  the 
building  as  being  good  and  strong,  but  de- 
nied any  recollection  of  and  said  he  did  not 
think  he  made  any  statement  with  reference 
to  running  a  railroad  train  through  it,  and 
his  testimony  tended  very  strongly  to  diow 
that  In  any  event  his  statanents  were  not 
Intended  as  a  warranty,  bat  merely  as  com- 
mendatory of  the  leased  premises. 

[6]  The  plaintiff,  while  denying  that  there 
Is  any  conflict  betwe^  instructions  4  and  11, 
Insists  that,  if  sndi  conflict  were  conceded, 
the  defendant  could  not  complain,  because 
the  latter  instruction  is  erroneous  and  ought 
not  to  have  been  g^ven  at  all,  the  point  made 
against  it  being  that  the  alleged  warranty 
was  by  parol,  antedated  the  written  lease, 
and  could  not,  therefore,  be  used  to  defeat 
the  plalutifTs  recovery.  A  strong  and  con- 
vincing array  of  authorities  is  cited  in  snp- 
port  ot  the  legal  proposition  on  which  this 
argum«it  la  based.  See  1  Tiffany,  Landlord 
&  Tenant,  659,  560.  {  86b;  Naumberg  v. 
Young,  44  N«  J.  Law,  331,  334,  et  seq.,  43  Am. 
Rep.  380;  St^ens  v.  Pierce,  151  Mass.  207, 
1208,  200,  23  N.  E.  1006;  Dutbm  T.  Gerrish.  9 
Cush.  (Mass.)  89,  92,  94,  56  Am.  Dec.  45; 
Wilcox  V.  Cate  &  Bunher,  65  Vt  478,  26  Aa 
1105;  York  v.  Steward,  21  Mont  515,  55  Pac. 
29.  43  L.  R.  A.  125;  and  the  long  line  of  Vir- 
ginia cases  in  accord,  though  not  so  directly 
in  point  as  the  foregoing,  of  which  Towner 
V.  Lucas.  13  Grat  (64  Va.)  705,  and  Shin^ter 
V.  Smither,  97  Ta.  202.  33  S.  E.  544,  are  con- 
spicuous types.  The  argument,  however.  Is 
fatally  defective  because  the  evidence  on 
which  the  instruction  rested  was  not  object- 
ed to  at  the  time  It  was  offered,  or  at  any 
other  time  before  the  judgment  was  ren- 
dered. 

"When  a  party  who  Is  oitltled  to  the  benefit 
of  the  role  ivoUbitlng  the  admlarion  tjl  parol 
evidence  to  vary  or  contradict  a  writing  waives 
the  benefit  thereof  by  allowing  such  evidence  to 
be  received  without  objection  and  without  any 
effort  to  have  It  stricken  from  the  minutes  or 
disregarded  by  the  trial  court,  he  cannot,  after 
the  trial  has  closed  and  the  case  has  been  decided 
against  him,  invoke  the  rule  in  order  to  secure 
a  reversal  of  the  judgment  by  an  appellate 
court."  17  Cyc.  762. 

.  In  Mewberry  v.  Watts.  116  Ta.  730^  736, 
82  8.  B.  TOS,  705,  Jndge  Budianan,  q;ieaktnc 
Cor  the  court,  said: 

"The  general  role  is  that  the  failure  to  object 
or  otherwise  raise  the  question  of  the  admisst- 
Idlity  of  evMence  on  the  trial  is  a  wsivtt  of  all 
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pbjec^on  theretck  If  seeondarj  aridenee  Is  ad- 
mitted wldiont  oblectlcoi,  instead  of  primatr,  or 
a  witness  ineompetent  because  of  the  death  of 
the  other  party  to  the  contract  or  transaction  is 
permitted  to  testify  without  objection,  the  Jary 
must  consider  and  give  due  weight  to  snch  evi- 
dence. The  same  rule  would  seem  to  apply  to 
hearsay  evidence.  See  Damon  t.  Carroll,  163 
Mass.  404,  40  N.  B.  186;  EUiott  on  £t.  B  830, 
881,  and  cases  cited  in  notes. 

"Bulw  of  law  exclude  jnndi  eridence  which 
is  of  a  character  to  satisfy  a  Jury  of  some  fact 
In  issue,  because  it  belongs  to  a  class  of  eridenee 
which  experience  has  taught  is  more  liable  to 
mislead  than  to  aid  in  the  ascertainment  of 
truth.  But  if  a  litigant  sits  by  and  permits 
evidence  to  go  to  the  Jury  which  the  court,  if  it 
had  been  objected  to,  would  have  excluded,  the 
jury  have  the  right  and  it  is  their  duty  to 
consider  it  along  with  all  the  evidence  and  give 
It  such  weight  aa  they  think  it  la  entitled  to. 

may  or  may  not  belleva  it,  hnt  so  far 
aa  they  do  or  do  not  thdr  Judgment  la  not  con- 
trolled by  ndea  of  law.** 

We  think,  tlierefore,  that  the  Inatnictlw 
was  In  Itself  proper.  It  may  be  observed 
tibat  the  question  does  not  arlae  In  this  form 
upon  the  third  trial,  because  at  that  trial  the 
evidence  was  objected  to  and  the  court  ex- 
cluded It  as  tending  to  show  a  warranty,  bat 
permitted  It  to  go  to  the  Jury  on  the  question 
of  negligence.  The  defendant  got  the  benefit 
of  It  in  Its  strongest  possible  aspect  at  the 
second  trial,  but  In  the  state  of  the  record 
on  that  trial  the  plaintiff  Is  in  no  position  to 
Bay  that  the  evidence  was  Inadmissible,  and 
the  Instruction  therefore  erroneous. 

[7]  We  are,  however,  further  of  opinion 
that  there  was  no  conflict  between  the  two 
Instructions  In  question.  They  were  har- 
monlouB.  The  first  sentence  of  No.  4  covers 
the  whole  case  from  the  defendanfa  stand- 
point. If  the  defendant  proved  that  It  did 
not  overload  the  building,  a  verdict  In  Its 
favor  had  to  follow  under  Instruction  No.  4. 
If  It  proved  that  It  did  overload  the  building, 
Init  did  so  because  of  a  warranty  as  to  the 
strength  ot  the  building,  a  like  verdict  had 
to  follow  under  this  instruction.  In  either 
of  these  events  the  loss  was  "not  due  to  the 
fault  or  negligence"  of  the  defendant,  but 
in  both  aspects  of  the  case  the  burden  was  on 
tlie  defendant,  and  In  neither  aspect  can  it 
be  Bald  that  there  was  any  conflict  between 
tbeae  two  instructions,  or  that  the  Jury  could 
bave  failed  to  understand  them. 

[•]  2.  The  other  ground  upon  which  the 
court  set  aside  the  verdict  at  tbe  second 
trial  was  tliat  It  had  erred  in  giving  tbe 
plaintiff's  Instruction  No.  14  with  reiferaice 
to  the  measure  of  damaies.  ISuit  Instruc- 
tloD  was  as  follows: 

"If  your  verdict  be  for  tiia  plaintiff,  yon 
almnld  fix  her  damages  at: 

**  (1)  The  rent  reserved  in  said  lease,  samdy, 
92,000,  witii  Interest  upon  each  mtmUily  InMall- 
nflnt  dtereof  from  the  data  the  same  beeams 


due  and  payable  according  to  t3ie  terma  of  said 
lease. 

"(2)  The  cost  of  replacing  upon  the  lot  a 
bnilding  of  equal  size,  character,  and  constrac- 
tion,  deducting  therefrom  a  proper  and  Just 
amount  for  tbe  age  and  depreciation  of  the  de- 
stroyed building  and  any  amount  which  the 
plaintiff  haa  received  or  should  receive  from 
the  sale  of  the  material  salvaged  from  tbe  build- 
ing, lesB  such  expense  as  the  plaintiff  has  been 
put  to  in  producing  such  salvage." 

It  was  file  view  of  the  trial  court  .that 
this  instruction  stated  an  loctHrrect  rule  for 
measuring  damages  In  an  actl<m  of  this 
character,  and  the  case  of  0.  &  O.  Ky.  Co. 
v.  May,  120  Ya.  700,  02  S.  IS.  801.  la  cited  as 
showing  that  the  true  rule  Is  the  value  of  the 
property  destrc^ed,  and  not  the  cost  of  re- 
placing the  same.  The  case  dted  follows  the 
rule'  for  the  measure  of  damages  In  aetlcms 
for  tut  which  is  generally  approved  in  this 
state  and  elsewhere,  but  this  Is  an  action  for 
breach  of  covenant  to  do  a  specific  thing, 
namely,  to  pay  a  certain  amount  of  rent 
and  to  leave  the  premises  In  good  repair. 
By  a  long  and  practically  unbroken  line  of 
auth<nity  the  rule  for  the  measure  of  dam- 
ages for  breach  of  a  covenant  oC  this  char- 
acter Is  substantially  as  stated  in  instruction 
No.  14  quoted  above. 

In  'Watrlss  v.  Bank,  ISO  Mass.  843,  S4& 
the  court,  per  Gray,  O.  1.,  said: 

"As  a  genetal  rnle,  Uie  measure  of  damages  for 

the  breach  of  a  lessee's  covenant  to  keep  In  r^ 
pair,  and  to  snrrender  the  demised  premises  at 
the  end  of  the  term  hi  as  good  order  and  condi- 
tion as  they  are  in  at  the  beginning  of  it,  Is 
the  sum  it  would  cost  to  repair  the  premises  and 
put  then  in  tiie  conditlaD  tibey  oaght  to  be  in. 
In  the  time  of  Ltwd  Holt  tUs  waa  the  rule  even 
hi  an  actios  brou^t  befm  tbe  snrfratfon  of 
thelease.  •  •  • 

"According  to  later  cases,  when  the  lessor 
sues  on  tbe  covenant  to  repair,  pen<Ung  the 
lease,  and  so  before  he  is  entitled  to  possession 
of  the  premises,  the  damages  may  perhain  be 
limited  to  the  diminution  In  the  market  valae 
of  his  ^tate.  *  *  *  But  when  the  action  is 
brought  after  tbe  aid  of  the  term,  the  measure 
of  damages  is  still  held  to  be  sudi  a  sum  as 
will  pat  the  premises  In  the  eoBditioD  in  which 
the  tenant  is  bound  to  leave  thas.**  . 

In  tbe  note  to  Boardman  t.  Howard,  64 
L,  &.  A  eOB,  It  Is  said: 

"While  several  rules  have  been  advocated  for 
the  measure  of  the  damages  in  actions  for  breach 
of  covenants  to  leave  premises  In  any  specified 
condition,  the  one  upon  whldi  the  great  majority 
of  tbe  dedrions  has  settled  as  the  proper  one 
is  that  the  lessee  Is  liable  te  tfae  a  tent  of  the 
aaioant  required  to  do  what  be  eovenaiited  to 
do,  bat  did  not  do." 

Again,  In  a  note  to  Appleton  v.  Marx  <N. 
T.)  16  U  B.  A.  (N.  S.)  210^  It  is  said: 

''As  is  diere  shown  DB4  L.  R.  A  66{^  supra], 
Oie  great  maj<nity  of  the  decisions  bold  the 
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proper  rule  to  be  that  the  tenant  is  U&ble  to  &» 
extent  of  the  amount  reqnircd  to  do  what  he 
covenanted  to  do,  but  did  not  do.  This,  it  will 
be  obaerved,  is  the  rule  laid  down  in  Appleton 
~.  Man  [the  principal  case],  and  is  also  fdlow- 
ed  b7  the  recent  eases  InvolTiny  thi  question.** 

The  rule  Is  stated  tirae  In  18  Am.  ft  Eng. 
Ency.  U  (2d  Ed.)  p.  206: 

"Where  the  action  is  brought  after  the  expira- 
tion of  the  term,  the  measure  of  damages  is  the 
cost  of  puttins  the  premises  in  the  required  state 
of  repair,  even  though  the  repairs  have  not  been 
made  by  tint  landlord  and  ha  doss  not  Intend  to 
make  them." 

la  24  Oyc.  1098,  It  Is  said: 

"In  an  action  by  the  lessor  on  a  breach  of 
covenant  to  repair  brought  before  the  expiration 
of  the  lease,  the  measure  of  damages  to  i^hich 
the  lessor  is  entitled  is  not  the  cost  of  repairing, 
bat  the  injury  done  to  the  reversion.  However, 
where  such  action  is  brought  after  the  end  of 
term,  the  measure  of  dami^es  is  held  to  be  such 
sum  as  will  put  the  premises  in  the  condition  in 
which  the  tenant  Is  bound  by  his  corenant  to 
IsB-ra  them." 

In  8  Sutherland  on  Daniagea  (8d  BdJ  i 
8SS.  p.  2558,  tSie  author  sRys: 

"As  has  been  already  incidentally  mentioned, 
U  a  tenant  bound  to  repair,  or  under  a  cove* 
nant  to  leave  and  deliver  ap  in  repair,  leaves 
the  premises  at  the  end  of  his  tenancy  in  a 
state  of  dilapidation,  he  is  liable  in  damages 
for  what  it  will  reasonably  oost  to  put  them 
in  the  state  in  whldi  he  was  bound  to  leave 
them." 

To  the  same  oflFect  is  the  text  In  16  Buling 
Gaae  I«w,  p.  1094,  i  612,  where  it  Is  said: 

"In  a:i  action  for  the  breach  of  a  tenant's 
covenant  to  keep  the  premises  In  repair,  brought 
after  the  expiration  of  the  term,  the  plaiutifl'B 
measure  of  damages  Is  the  cost  of  putting  the 
d^ised  premises  into  the  state  of  repair  con- 
templated by  the  broken  eovenant," 

nie  rnle  stated  in  Tiffany  on  Landlord 
A  Tenant,  1  llSg,  pp.  783,  784,  was  as  fol- 
lows: 

"The  measure  of  damages  for  breach  of  a 
coveuant  by  the  lessee  to  leave  in  repair  or  In 
the  same  condition  as  at  the  time  of  the  demise 
1%  at  least  as  a  general  nl^  tiie  xeasonaUa  cost 
of  putting  the  premises  in  the  required  emdi- 
tlon.'* 

There  a[^>ear8  to  be  no  case  directly  in 
point  in  Virginia ;  bqt  the  mnltttode  of  cases 
cited  in  the  texts  above  quoted  show  that  the 
rnle  as  stated  therein  is  establlsbed  by  lite 
owwhelmlng  weight  of  jndldal  decision. 

Hie  case  at  Moses  t.  Old  DtHnlnion  Iron 
ft  Nail  Works,  supra,  was  tme  in  wUch  the 
action  was  broiq^t  before  Un  end  ot  the 
term  to  recover  rtafneges  for  overloa^Ung  a 
building  and  causing  It  to  falL  The  action 
there  was  In  case,  and  not  In  covenant,  bnt 
flu  court  beld  that  the  landlord  (who  <n 


the  lessees  refusal  to  make  the  repairs  bid 
made  them  himself)  might  bring  his  actloo 
In  either  tmuit  and  might  sue  before  the  eod 
of  tbo  term,  and  thai  proceeded  to  say: 

"It  has  been  said,  however,  the  lessee  ootbi 
not  to  be  held  to  answer  for  all  the  fandfnl 
or  utravagant  outlays  the  lessor  may  diooBe 
to  make  in  repairing  the  buildings.  That  Is 
very  true.  The  measure  of  the  lessee^s  liability 
is  not  what  the  lessor  may  think  proper  to  ex- 
pend, but  what  is  necessarily  expended  in  re- 
storing the  property  to  its  former  condition,  or 
perhaps  such  sum  as  will  be  sufficient  to  com- 
pensate the  lessor  for  the  damage  and  lc«  su- 
tained  by  the  injury  to  the  property." 

It  thus  appears  that  Judge  Staples,  who 
r^dered  the  OB/lnixm  at  the  court  In  tiiat 
case,  was  Inclined  to  the  view  adtvted  in 
some  o£  the  older  decMima  tiiat,  evoi  In  ac- 
tions brou^t  before  the  aid  of  the  term,  tiie 
measure  of  damages  was  the  cost  of  making 
the  repairs  rather  than  the  damage  to  tbe 
value  of  the  property.  Th«e  can  be  no  donbt 
that  he  would  have  approved  the  former  as 
the  rule  if  the  action  had  been  brought  aft» 
tbe  eijid  of  the  term. 

[I]  73ironfi|hoat  fbe  second  trial  the  plain- 
tUTg  evidence  to  prove  damages  was  ad- 
dressed to  tbe  question  of  the  oost  of  r^ac- 
lug  the  building,  and  there  was  no  oh]e<^(m 
or  suggestion  that  this  was  not  proper.  Even 
In  actions  of  tort  for  the  wrongful  destmc- 
tion  of  property,  evidence  of  this  character  is 
admissible  as  tending  to  prove  ttie  value  <tf 
tbe  property  destroyed.  In  the  absence  €t 
other  evidence  of  value*  and  without  objec- 
tion from  die  defendant  as  to  the  sotHcfency 
of  sudi  evidence.  It  would  seem  that  proof 
of  the  cost  of  r^ladng  the  buildings  wonld 
warrant  tbe  Jury  in  fixing  the  damage  ac- 
cordingly. However  this  may  be,  we  are  tS 
opinion  that  as  an  independent  proposltiDn 
instruction  14  was  correct  It  simply  re- 
quired the  d^eadant  to  do  what  its  covraant 
demanded,  and  made  due  allowance  for  de- 
preciation and  salvage,  so  as  not  to  require 
the  substitution  of  a  new  for  an  old  building. 

The  view  which  we  have  taken  as  to  the 
burden  of  proof,  as  fixed  by  plalntlflr*s  In- 
struction 4,  disposes  of  tbe  defendant's  cross- 
assignment  of  error  to  the  action  of  the  trial 
court  In  overruling  a  demurrer  to  the  notice. 
There  were  certain  other  croes-assignments 
relating  to  the  other  instructions  in  the  case. 
These  have  all  been  considered  and  are 
deemed  without  merit  The  important  and 
decisive  questions  are  those  which  we  have 
already  discussed. 

We  are  of  oi^nltm  that  the  court  erred  in 
setting  aside  the  verdict  at  the  second  trial, 
and  we  will  therefore  enter  here  the  order 
which  we  think  should  have  been  entered 
below,  awarding  judgment  to  the  plalntltf 
for  the  amount  ot  the  verdict  and  the 
of  this  aiv»nL 

Reversed. 


BUBKB, 


absent, 
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HUNT  T.  AJAX  GOAIi  00.   (No.  88200 

<SiipreiM  Oonrt  of  Appeals  of  Wmt  Tlrgiiiia. 
March  8,  1920J 

(SvOahus  bv  the  C<mrQ 

1.  NaW  TBIAI.  «=»T7(1)— MiffEAU  ow  taot  dib- 
OLOSBD  OH  fA.CE  Or  VBBDIOT  U  GOOD  aSOUND 
TOB  KBW  TBIAI- 

A  mistake  of  fact  in  a  rerdict,  disclosed 
on  its  face  or  by  analysis  thereof  in  the  light 
cf  the  issues  and  evidence  in  the  case,  consti- 
tutes good  ffround  for  award  of  a  new  trial. 

2.  N«W  TEIAL  «=»77(1)— CoNTBiDIOTOBT  AND 
UNCXBTAIN  VEBDICT  ATTBIBUTABLB  TO  JTJ- 
BT'B  MIOTAKE  IN  THBIB  OAI^IATIOHB  IB 
OBOUND  TOB.  HBW  TBIAL. 

A  rerdict  in  an  action  of  assumpsit,  involT- 
iBt  B  daim  for  purchase  money  of  lamber,  cross- 
ties,  and  mine  posts,  on  the  one  aide,  and  a  de- 
mand for  por^aee  money  of  merchandise  assert- 
ed by  way  cdF  set-^tF,  on  the  other,  which  treats 
both  accounts  as  having  been  sufBciently  prov- 
ed, but  allows  all  of  that  of  the  plaintiS  and 
less  than  half  of  that  of  the  defendant,  on  the 
theory  of  a  settlement  between  the  parties,  as 
of.  a  certain  date,  is  contradictory^  micertain, 
and  attributable  to  a  mistake  on  the  part  of  the 
jury,  made  in  their  calculations, 

Brror  to  Circnit  Oonrt,  Fayette  Oonntj. 

Action  of  assumpsit  by  F.  W.  Hunt  against 
the  AJai  Coal  Company,  with  cross-claim  by 
defendant  Verdict  for  plaintiff,  motion  to 
overrule  it  set  aside,  and  judgment  rendered 
tbereon  for  a  certain  amount,  and  defendant 
brings  error.  Reversed,  verdict  set  aside,  and 
cause  ronanded  for  a  new  trial. 

OsentoD  &  Horan,  of  Fayettevllle.  for  plain- 
tiff In  error. 

J.  I(.  Byan,  of  Fayettevllle,  and  Tbos.  P. 
Ryan,  of  ^lencer,  tmt  defaidant  In  vatx. 

POFFBNBABGBB,  J.  In  tbto  verdict  In  an 
actltm  of  aaanmpsit,  tnTOIvtav  croas-cilalnui, 
the  idaintiff*8  acomnt  being  one  for  lomberi 
tlea^  mine  posts,  ete.,  amotuitlng  to  ¥705.30, 
and  the  deftodanfs  <me  tor  general  merchan- 
dise^ coal,  and  feed  for  stock,  amonnting  to 
^S97.S6,  ezclusiTe  of  a  check  hereinafter  to  be 
moitSoned,  the  Jury  allowed  the  plaintiff  his 
oitire  daim  and  rejected  a  large  part  of  the 
d^endant'B.  On  the  verdict  for  9515.69  in 
favOT  aH  the  plaintlfC,  the  court  rendered  a 
Jndgmoit.  after  having  orermled  a  motlcMi 
to  Bet  add& 

[1]  The  plaindlTB  Btatemmt  begins  with  a 
small  balance  due  him  on  F^mary  4,  1016. 
That  of  the  defendant  commenoes  on  De'iem- 
ber  26,  1014.  Although  no  settlement  was 
made  in  December,  1916,  the  defendairt  aaoer^ 
talned  firom  ito  books,  on  December  14, 1016, 
that  there  was  due  the  plaintiff  tlOOM^  and 
aoc(ffdin^7  made  ont  a  Toncher  and  diecA:  In 
his  fiivor  Cnr  tliat  amount,  on  12ie  same  paper, 
and  sent  them  to  Um,  but  he  nevsr  signed  ttie 
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the  voucher  nor  cashed  the  check.  Nor  was 
the  paper  ever  returned  to  the  defendant,  bnt 
it  waa  put  in  evidence  on  the  trial  and  is  no 
longer  in  the  plaintiff's  liands.  The  defend- 
ant's account,  made  after  the  date  (rf  the 
check,  amounted  to  9290^,  as  diown  by  its 
books  regnlarly  fc^  and  prored  by  the  clerks 
and  bookkeeper.  Deduction  of  said  sum  of 
^0031  frtHD  plaintiff's  snUre  account  and 
additlm  of  the  amount  of  the  che(A  to  thtf 
remainder  make  exacOy  the  amount  <k  the 
verdict,  but  this  result  Is  aocomplidied  by 
(HBlsakm  of  $807.01  of  tiie  dettndanfs  account. 

In  resistance  of  ttie  account  of  set-offs,  the 
plaintiff  filed  two  statements  of  what  he  bad 
purchased  from  the  defendant,  one  for  the 
year  1916.  amounting  to  f63.77  and  the  oth- 
er toft  1916,  amounting  to'f74.66— total  $188.- 
42.  Althoni^  he  can  write,  he  says  his  wife 
kept  tlicse  accounts  ox  made  up  these  atate- 
moits  for  hioL  She  was  not  called  as  a  wit* 
nesB,  however.  Host  of  the  itans  of  both 
were  credits  for  feed  and  coaL  The  mathe- 
matical denumstratlim  given  above  tends  vwy 
strongly  to  prove  the  rejection  of  these  two 
statements  by  the  Jury.  In  no  way  can  they 
be  so  combined  wia  other  figures  as  to  pro- 
duce the  amount  of  the  wdiet  It  also  tends 
dearly  to  prove  Oie  defbndaaf s  statooent 
of  its  vwn.  accoont,  made  after  tlie  date  <tf  the 
check  was  accepted  by  the  Jury,  as  being  co^ 
rect,  for  it  fits  Into  the  demonstration  pw- 
tectiy.  If  the  Jui7  could  have  correctly  found 
or  assumed  a  settlement  as  of  the  date  of  the 
check,  extinguishing  the  plaintiff's  daim  up 
to  that  date,  the  addition  of  Uie  amount  tO.  the 
check  would  have  been  proper,  inasmudi  as  it 
would  have  represented  a  balance  due  the 
plaintiff  and  had  not  bem  paid  and  was 
surrendered  in  the  course  of  the  trial.  But, 
as  the  whole  of  ttie  plaintifTs  demand  was 
allowed  in  the  rerdict,  the  part  preceding  the 
date  of  Oie  chedk  as  well  as  the  part  follow- 
ing it,  no  such  settlement  and  balance  could 
have  been  fbund  or  assumed ;  wherefore  the 
whole  of  the  detoidanf  s  account,  save  the  , 
amount  of  the  chedk,  should  have  been  at 
lowed  alsa 

[2]  No  InteUlgHit,  Just  and  reasonaUe  com- 
binatlfm  of  the  figures  shown  by  the  state- 
ments, contentions,  and  evidence  of  the  parties 
will  produce  the  result  of  the  verdict  Tlw 
cmly  poralble  mathematical  reconciliation  of 
the  figures  with  ttie  verdict  approrea  the 
plaintiff's  oitire  demand  against  the  defend- 
ant, condenma  his  statemoit  of  credits,  and 
aoc^>ts  as  correct  the  latter  part  of  the  de- 
fendant's account.  As  both  parta  of  the  de- 
fendant's statement  stand  upon  the  same  kind 
<tf  evidence,  there  was  no  reason  for  aocep^ 
Ing  (me  part  of  It  and  rejecting  the  other. 
On  tlie  theory  (rf  a  settlement  showing  a 
balance  (m  a  certain  date,  no  part  of  the 
plaintiff's  donand  existing  mlor  to  that  data 
could  have  been  allowed.  Manifestly,  there- 
fore, the  verdict,  as  to  its  amount,  was  the 
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r«8nlt  of  a  mistake  on  the  part  of  tbe  Jury, 
made  in  tbeir  calculations. 

Nev  trials  are  not  ottea  awarded  <hi  flid 
srotmd  of  such  a  mistake^  because  that  par- 
tfcular  ground  either  does  not  exist  m  Is  nn- 
dlscorerable,  but,  v/hen  it  Is  plainly  rerealed, 
It  constltates  good  ground  for  the  award  of 
a  new  trial  Woods  v.  Ifacrae,  WyOte  (Ya.) 
208;  Deems  t.  Quarrler,  8  Rand.  (Taj  476. 
Viewed  In  the  light  of  tbe  erldoice,  this 
nrdict  is  ctmtradlctory,  uncertain  In  Its  bases, 
and  apparently  excessive.  Both  uncertainty 
and  ezoesslTeness  are  grounds  for  a  new  trial. 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  ease  remanded  for  a  new 
tilaL 


<86  W.  Va.  n») 

lUIXS  V.  VIRQINIAN  RT.  OO.    (No.  8920.) 

(Supreme  Court  of  Appeals  of  West  Ylrginia. 
March  9.  1920.) 

(BvUttlma  hv  the  Court,) 

1.  MaHTKB  AlfD  8ERVAKT  ^::>25S<9)— DECUBA- 
nOH  tinOKB  FBDBBAI*  SUPLOTERS'  LlABILI-. 

^  Act  ooifSTBUiD  to  strFFiciEirrLT  btatx 

OAtTBAL  OONHEOnon  BaTWXBV  NiaUOIMT 
AOtS  AHD  ZirJUST. 

A  decoration  in  an  action  for  damages  for 
alleged  wrongful  death,  bronght  under  the  fed- 
eral Ehnployers*  IJabUity  Act  (U.  B.  Oomp.  St 
K  8657-8685),  which,  In  eadi  of  its  two  counts, 
sets  forth  several  diarges  of  neglIg«Qce,  and 
then  alleges  that,  by  reason  of  all  tbe  matters 
and  things  therein  previously  set  forth,  tbe 
plaintiff'B  decedent  came  to  his  death,  suffi- 
ciently states  causa]  connection  between  the 
acts  of  negligence  and  tbe  injury  complained  of. 

2.  Masteb  and  sebvant  «;s>2^(11}.  28G(41)— 
Minor  ovbb  rouRTBER  fresumeo  to  havx 

CAFACmr  TO  APPRECIATE  DANOEBB  INCIDENT 
TO  BlIFLOTUENT  AND  WHETHEB  HE  DID  IS  FOB 

Although  a  minor  servant  over  14  years  old 
is  presumed  to  have  capacity  to  comprehend 
and  duly  appreciate  tbe  dangers  ordinarily  in- 
cident to  his  employment,  the  luQuiry  as  to 
whether  he  did  actually  comprehend  and  fully 
appreciate  such  a  danger,  in  any  case  in  which 
be  has  suffered  injury  therefrom,  in  the  course 
of  bis  employment,  is  one  for  jury  determination, 
unless  all  the  facts  and  drcumatances,  including 
bis  age,  intelligence,  experience,  aud  warning 
of  the  danger  and  advice  as  to  means  of  avoid- 
ance thereof,  if  any,  make  his  possession  of 
SDcfa  knowledge  and  appreciation  so  clear  as  to 
leave  no  room  for  a  reasonable  and  intelligent 
opinion  to  tbe  contrary. 

3.  Masteb  and  sebvant  *=»286(41)— Wheth- 
er SECTION  hand  eighteen  TEABB  OLD  AP- 
PBECIATED  DANOEB  on  front  END  OF  HAND 
0AM  Hf  ABBENCI  OW  WABHINO  WAS  FOB  JUBT 
IN  ACTION  UN  DEB  RDBBAX.  EVPtOTXlS'  LlA- 
BILITT  AOT. 

Whether  a  minor  servant  18  years  old, 
working  as  a  section  hand  on  a  lallroad,  com- 
prehwded  and  fully  appreciated  the  danger  at- 


tendant  upon  his  standing  on  the  Ikroitt  end  <i 
a  lever  hand  car  of  standard  make  and  work- 
ing  the  lever,  while  the  car  was  under  way, 
in  tbe  absence  of  warning  thereof  and  adriee 
aa  tp  means  of  avoiding  it,  is  a  question  proper 
for  jury  determination,  and  their  findings  that 
be  did  not  and  that  tbe  failure  of  the  employtr, 
through  its  forenaan,  to  give  blm  wandng  at 
audi  danger,  or  to  put  bjm  in  a  safer  plaet 
on  the  car,  hi  view  of  his  tmmatority  and  in- 
experience, was  negligence  on  its  part  ud  the 
proximate  cause  of  the  Injury,  cannot  be  die- 
tnrbed  by  tbe  trial  court. 

4.  W1TNE88E8  «=>8T9(2)— Pbbvioub  cobtba- 

niOTOBT  SIATBHBHTB  AU  JJIHUBIBLB  TO  U- 
PXAOH  WITHXSS. 

If ,  In  the  trial  of  an  action  for  damagci 
for  wrongful  death,  brought  under  tbe  federal 
Employers'  Liability  Act,  occasioned  by  a  Ml* 
o£  an  immature  and  inexperienced  workmati, 
from  a  hand  car,  while  standing  on  the  front 
end  of  It  and  working  tbe  lever,  the  defendant 
proves  by  its  section  foreman  under  whom  the 
decedent  was  working  at  tbe  time  that  he  had 
observed  nothing  in  tbe  decedent's  condact 
calling  for  admonition  against  danger  arising 
therefrom,  tht  trial  court  may  properly  admit 
proof  of  oontradletoiy  statements  prerioaaly 
made  the  witness  and  tending  to  impcadi 
auch  testimony. 

Brror  from  Circuit  CJourt,  Wyoming  Coonty. 

Action  by  A.  L.  Mills,  administrator  of 
James  Allen  MlUs,  deceased,  against  tbo  Ytr- 
ginlan  Railway  Company.  From  a  Judgment 
setting  aside  a  verdict  for  plaintiff,  he  brings 
error.  Reversed,  verdict  reinstated,  and  Judg- 
ment rendered  thereon- 

Toler  &  Moran,  cS  MuUais»  fcv  plalntlfl  In 
error. 

M.  P.  Howard,  of  Pinevllle,  Loyall  &  Tar- 
lor,  of  Norfolh,  and  Hall.  Wingfleld  &  Apper- 
son.  of  Roanoke,  for  defendant  In  eriDr. 

POFFENBARGKE,  J.  A  verdict  for  $10,- 
000,  obtained  in  an  action  for  alleged  wrong- 
ful death,  brought  under  the  federal  Employ- 
ers' I>UbiJlty  Act  (U.  S.  Comp.  St.  »  8657- 
86C5),  was  set  aside  by  the  Judgment  complain- 
ed of,  as  being  contrary  to  the  law  and  the 
evidence.  Argument  to  sustain  this  ground 
of  tbe  motloD  to  set  aside  and  also  to  snstaio 
the  court's  action  on  the  ground  of  errfuieous 
admission  of  evidence,  is  found  in  the  brief 
for  tbe  defendant  In  error.  It  also  contains  a 
cross-assignment  of  error  predicated  <m  tbe 
overruling  of  a  demurrer  to  the  declaration 
and  each  of  its  two  counts. 

(1]  The  gravamen  of  the  cause  of  action 
as  set  ffwth  In  the  flrst  count  of  the  declara- 
tlon  Is  the  failure  of  the  defaidant  to  warn 
the  decedoit  of  the  ordinary  dangers  of  the 
employment  upon  .which  he  entered  on  the 
third  day  preceding  bis  death;  he  being  coly 
18  years  old  and  having  had  no  previous  ei^ie- 
rience  In  tbe  work  be  was  employed  to  per- 
form, namely,  track  repairing  ud  Inddental 
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travel  on,  and  operation  of,  a  lever  band  car 
of  standard  fdze  and  construction.  On  tbe 
third  day  of  his  employment,  while  asslstinff 
In  the  operation  of  the  hand  car  and  standing 
on  the  front  end  thereof  between  two  other 
men,  with  only  one  band  on  the  lever,  his  hand 
became  detached  in  some  way,  and  he  fell  from 
the  car  and  was  run  over  by  it  and  Instantly 
kitted.  This  count  asserts,  among  other 
tMQgs,  du^  on  the  part  of  the  defendant,  in 
view  of  his  youth,  Inexpeiioice,  and  lack  of 
knowledge  of  the  danger  Incident  to  his  work, 
to  ^ve  him  warning,  InBtmctlw,  and  advice 
respecting  tiiem,'and  then  states  tbe  situation 
of  the  decedent  immediately  before  lie  fell, 
and  avers  that  "by  reason  of  all  the  matters 
and  things"  thereinbefore  "set  forth,  he,  the 
said  James  Allen  Mills,  was  violently  thrown 
and  bnrl^  from  the  platform  of  the  said  car" 
and  killed  aa  above  stated.  The  second  count 
repeats  practically  all  of  the  allegations  of 
the  first,  except  failure  of  duty  to  ^am,  In- 
■tmct,  and  advise,  including  requfrement  by 
tbe  fineman*  and  necessi^  on  the  part  of  tbe 
decedent,  owing  to  tbe  crowded  condition  of 
tbe  car,  to  stand  on  its  edge^  In  tbe  manner 
above  Indicated,  wblle  aaslatbig  in  the  work* 
Ing  ot  the  lever,  and  then  attributes  tbe  fall 
and  Ivjnry  to  hSa  inaxj/mimea  and  iaxAL  ot 
knowledge  and  Informatloa  and  negleet  and 
refliaal  of  tbib  defendant  to  use  due  and  rea- 
■onable  care  and  cantiOB  to  prevoit  injury  to 
talm  and  to  ivovlde,  blm  leaacmably  safe  and 
■ecnre  qqpllancea  and  tmllB  and  a  reason- 
aldjr  safe  and  secore  place  in  wmdi  to  work. 
It  then  avers  ttiat;  by  reason  of  all  flie  mat- 
ters and  things  previously  alleged,  he  was 
dirown  and  burled  from  tbe  car  to  bis  deatb. 

Manifestly,  tbe  first  count  seeks  recovery 
<m  the  ground  of  fidlnre,  as  maSaAve  ne^i< 
gence,  to  warn,  instruct,  and  advise  respect- 
ing the  danger  of  the  emplt^ment,  in  view  of 
alle^  youth  and  Inezperioice,  and  that  neg> 
Ugence  Is  one  of  the  things  Included  In  the 
generally  stated  reasons  or  causes  of  the  in- 
jury. One  of  tbe  grounds  of  action  clearly 
disclosed  by  the  second  Is  reaulrement  or 
necesaitatlon,  as  active  or  affirmative  negli- 
gence, of  an  immatore  and  Inexperienced 
■errant,  to  work  In  an  Insecure  and  danger- 
ous place,  and  the-causal  connection  between 
it  and  the  injury  Is  alleged  In  the  same  way 
and  the  same  terms.  Lack  of  such  connection 
Is  the  only  contention  set  up  in  support  of 
the  demurrer  and  is  clearly  untenable. 

[2,  3]  The  minority  and  inexperience  of  the 
decedent  are  undisputed.  Omission  to  warn 
blm  of  the  dangers  incident  to  his  employ- 
ment and  to  advise  him  how  to  avoid  them  la 
also  established.  Although  the  space  between 
tlie  front  handle  bar  of  the  car  and  the  front 
end  of  the  car  was  only  ei^t  or  ten  Inches, 
it  might  not  have  been,  as  matter  of  law,  a 
dangerous  place  In  which  to  stand  when  the 
car  was  in  motion,  If  the  handle  bar  had  re- 
mained fixed  and  not  In  motion,  or  If  there 


had  been  something  else  tbe  decedent  could 
have  grasped  and  held  to ;  and,  if  It  was,  tbe 
danger  might  bave{)een  so  open  and  apparent 
that  be,  a  person  against  whom  there  was  a 
preeumption  of  capacity  to  appreciate  danger, 
would  be  deemed  to  have  duly  appreciated 
and  assumed  it,  in  which  case,  his  own  delib- 
erate act,  with  full  knowledge  of  its  almost 
certain  consequences,  would  have  been  tbe 
proximate  cause  of  his  injury,  and  therefore, 
would  preclude  right  of  recovery  under  the 
statute  relied  uiran  here.  Keatbley  v.  Ches- 
apeake &  Ohio  By.  €!o.,  102  8.  B.  — ,  not  yet 
officially  reported;  (Siesapeake  &  Ohio  By^ 
Co.  V.  De  Atley,  241  U.  S.  810, 36  Sup.  Ot  664, 
60  L.  Ed.  1016.  But  these  conditions  did 
not  obtain.  The  handle  bar  was  in  constant 
and  more  or  less  violent  motion,  when  the  car 
was  running.  Its  mnnentum  kept  the  lever 
in  motion,  even  on  downgrades  when  tbe  ap- 
plication of  manual  power  or  force  was  un- 
necessary. If  an  operator  of  the  lever  did 
not  accommodate  bis  own  motion  to  that  of 
the  handle  bar,  bis  band  necessarily  came  In- 
to conflict  with  tbe  force  emanating  from  tbe 
car's  momentum,  and  ai^U^  to  Qie  lever,  ta 
that  applied  by  bis  assodatea,  and,  ]n  conse- 
au«ioe  thereof,  bis  bold  upon  tbe  handle  bar 
might  be  broken  oad  his  body,  at  tlie  same 
tlm^  thrown  out  of  Its  equilibrium.  *Ebe  dan- 
g»  of  a  backward  fall  In  front  of  tbe  car, 
under  such  circumstances,  Is  very  much  great- 
er and  not  nurly  so  obvlona,  as  in  the  sup- 
posed case  of  a  fixed  and  stable  support  of 
some  kind.  It  mlgbt  not  be  olnerved  at  ail, 
or,  if  observed,  not  fully  appreciated,  by  an 
Immature  and  inexperienced  j/ecaon. 

Although  tbe  decedeit,  being  over  14  years 
old,  is  presumed  to  have  bad  capacity  to  com- 
prehend open  and  obvious  danger  and  warn- 
ings against  obscure  dangers,  tbe  law  does 
not  impute  to  him  the  closeness  of  observa- 
tiott,  nor  tbe  degree  of  caution  and  wariness, 
that  characterizes  tbe  conduct  of  men  of  ma- 
ture age.  Where  minors  are  concerned,  ordi- 
nary risks  are,  for  evidential  purposes,  al- 
ways treated  at  the  outset  of  the  Inquiry  as 
extraordinary,  and  tbe  burden  of  establish- 
ment of  the  servant's  actual  comprehension 
of  the  particular  risk  rests  upon  the  employer. 
Adams  V.  Chesapeake  &  Ohio  Ry.  Co.,  73  W. 
Va.  700,  80  S.  E.  1115,  52  L.  R.  A.  (N.  S.)  175 ; 
WUliams  V.  Coal  &  Coke  Co.,  55  W.  Va.  84, 
101,  46  S.  E.  802;  Glebell  v.  Collins  Co..  64 
W.  Va.  518,  46  S.  B.  569.  Whether  such  a 
servant  did  fully  comprehend  it  is  a  question 
of  fact  for  the  Jury,  unless  the  facta  and  cir- 
cumstances tending  to  prove  his  actual  knowl- 
edge of  the  danger  and  appreciation  thereof, 
including  bis  age  and  actual  capacity,  make 
out  a  case  against  him,  so  strong  and  clear 
as  to  leave  no  room  for  a  reasonable  and  in- 
telligent opinion  In  his  favor.  Over  the  age 
of  14  years,  there  Is  a  presumption  of  capad* 
ty  <«ily,  but  none  that  a  minor  servant  so 
tually  knew  and  appreciated  the  danger  in- 
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cident  to  bis  aerviee.  Bwlng  v.  Lanark  Fuel 
Co.,  65  W.  Va.  726,  65  8.  E.  200,  29  L.  R,  A. 
<N.  S.)  487 ;  Labatt's  M.  &  Serv.  (2d  Ed.)  H 
1156.  1203.  and  1264.  His  actual  knowledge 
and  appreciation  ot  the  danger,  however,  may 
be  placed  beyond  donbt,  by  proof  of  his  age, 
his  warnings,  caution,  and  advice,  his  pre- 
vious knowledge  and  experience,  or  the  inher- 
ent diaracter  of  the  danger.  WUliams  v. 
Coal  and  Coke  Co.,  66  W.  Va.  84, 100, 46  S.  E. 
802 ;  Laverty  Hambrick,  61  W.  Ta.  687,  67 
S.  E.  240;  Bare  r.  Coal  Co.,  61  W.  Va.  28, 
06  S.  E.  907,  8  L.  B.  A.  (N.  8.)  284, 123  Anf.  St 
Rep.  966;  Marklewitz  v.  Olds  Motor  Works, 
162  Midi.  118,  lis  N.  W.  999.  None  of  the 
decisions  cf  this  court  go  beyond  the  propo- 
rittona  jOBt  stated.  In  Ewing  t.  Lanark  Fuel 
Co.,  the  court  held  the  questions  of  actnal 
knowledge  and  appreciation  to  be  within  the 
province  of  the  jury.  In  Laverty  t.  Ham> 
brick,  tlie  proof  ot  boUi  knowledge  and  appre- 
<datlon  mis  so  full  and  clear  that  Oie  court 
could  assert  them  as  matter  of  law.  The  Is- 
sue In  Wilkinson  t.  Kanawha,  etc.,  G.  &  C. 
Co.,  64  W.  Ya.  93,  m.  S.  E.  876.  20  R.  A. 
<N.  S.)  831,  was  whether  an  employer  was 
guilty  of  negligence  toward  an  injured  serv- 
ant. In  the  employment  of  a  minor  as  the  oo- 
servant  of  the  Injured  iketstm,  by  whose  oYer- 
sight  the  injury  was  occaslCKied,  and  it  Is 
governed  by  a  different  mlew  To  impose  lia- 
bility in  that  case,  it  was  necessary  to  prove 
negligent  employment  of  an  Incompetent  serv- 
ant. There  was  a  presumption  of  competence 
of  the  minor  servant,  which  the  plaintiff  had 
not  rebutted  nor  overthrown,  competence  to 
perform  certain  simple,  though  highly  Impor- 
tant, functions  which  he  had  repeatedly  per- 
formed for  a  period  of  three  days,  not  capaci- 
ty to  discover  and  fully  appreciate  something 
of  which  he  had  had  no  prevloas  knowledge. 

In  view  of  the  peculiarity  of  the  danger  in- 
curred by  the  servant,  without  warning  or 
advice,  and  his  Immaturity  and  presumptive 
as  well  as  actual  inexperience,  we  are  of  the 
opinion  that  the  questions  of  his  actual  knowl- 
edge of  the  danger  and  appreciation  thereof 
were  properly  allowed  to  go  to  the  Jury,  and 
that.  In  the  absence  of  any  error  in  the  con- 
duct of  the  trial,  the  court  could  not  properly 
set  aside  the  verdict.  In  an  action  brought 
under  an  Iowa  statute  similar  to  the  federal 
statute  here  involved,  for  an  Injury  to  a  sec- 
tion hand,  occasioned  by  contact  of  his  feet 
with  a  cattle  guard,  or  the  rails  or  the  snow, 
while  riding  on  a  hand  car  and'  holding  a 
shovel  on  the  rails  of  one  side  of  the  track 
and  thereby  removing  the  snow  from  them,  a 
recovery  was  allowed.  The  Judgment  was  re- 
versed and  the  verdict  set  aside,  on  account  of 
an  error  in  the  trial,  but  there  was  no  sugges- 
tion of  lack  of  right  of  recovery  on  the  facts 
alibied.  C,  M.  &  St  P.  Railway  Co.  v.  Ar- 
tery, 137  n.  S.  607,  11  Sup.  Gt  129,  84  Ll  Ed. 
747.  On  the  contraiy*  the  eourt  said  In  the 
<^)iBlom  filed  t 


[  "We  are  cleariy  of  opinion  that,  In  the  prei- 
I  ent  case,  the  defendant  waa  liable,  under  sec- 
tion 1S07  of  the  Code,  for  the  injury  to  the 
plaintiff  caased  in  the  manner  set  forth  in  the 
petition,  and  in  the  evidence  contained  in  the 
bill  of  exceptions.  The  plaintiff  waa  apmi  a 
moving  car  propelled  by  band  power.  He 
movement  ot  the  ca^,  its  speed,  tiie  position 
of  the  plaintiff  npon  It,  and  the  duties  he  had 
to  discharge  in  that  pCMltlon,  were  under  tbm 
direction  of  the  foreman,  wba  waa  upon  the 
same  car." 

Although  Oiere  may  be  no  evldaice  d  a 
direction  to  the  decedmt  to  fiike  the  poRitl<m 
he  occupied,  1^  the  foreman,  it  was  the  duty 
of  the  latter  either  to  give  wamlnc  ot  ttw  pe- 
culiar danger  of  that  posltloii,  when  be  aaw 
It  tBk«i  by  the  boy,  or  to  put  him  In  a  sate- 
place  and  assign  an  ezpeiAcaiced  man  to  that 
tme. 

There  is  conflict  in  tbib  efridenoe  as-  to 
wheOier  tlie  arrangement  o£  the  man  and 
tools  on  the  car  was  pnq>er,  hut  the  lasoa  as 
to  that  was  not  dedsive  of  tbe  case.  An 
pert  witness  swore  It  was  unnecessary  and 
improper  to  place  men  on  ttie  ear  in  front  of 
the  front  handle  bar.  Othw  witnessea  flatly 
contradicted  him  and  sui^rted  tbelr  conten- 
tions with  appar«atly  strong  reason.  It  the 
jury  believed  and  found  it  proper  so  t»  place 
them,  they  could  consistoitly  flnd  ne^fgraoe 
In  the  conduct  of  the  defoidant,  respecting 
the  decedent,  on  account  of  bis  youth  and  in- 
experience. In  other  worda,  It  mi^t  have 
been  permissible,  to  place  an  experieaiced  man 
on  the  front  ot  the  car,  without  warning;  but 
not  so  to  place  an  Inexperienced  servant  in 
that  position. 

[4]  There  was  no  error  in  Ote  admission  of 
evidraice,  justifying  the  award  of  a  new  trial. 
Brttt,  the  section  foreman,  called  as  a  witness 
by  the  plaintiff,  was  interrogated,  without  ob* 
jectlon,  as  to  whether  he  liad  not  admitted, 
some  time  after  fho  accident,  that  lie  was 
sensible  of  danger  to  Mills,  vrhm  he  saw  him 
pumping  with  only  one  hand,  and  had  debat- 
ed In  his  own  mind  the  propriety  or  expedien- 
cy of  an  admonition  to  him  and  finally  decid- 
ed to  withhold  it  He  answered  that  he  did 
not  remember  whether  he  had  made  the  state- 
ment or  not  Of  course,  the  subsequent  ad- 
mission of  the  agent  of  the  defendant  yraa  not 
admissible  as  a  part  of  the  plaintiff's  case, 
and  the  witness'  answer  constituted  no  basis 
for  impeaching  evidence.  Peterson  v.  Paic* 
Creek  Collieries  Co.,  71  W.  Va.  834,  76  S.  E. 
664.  But,  later,  the  defendant  itself  pat  the 
witness  on  the  stand  and  Introduced  his  tes- 
timony as  the  subject-matter  of  the  former 
interrogatl(m,  his  observation  of  any  conduct 
on  the  part  of  Mills,  whldi,  in  hia  opinioii. 
called  for  admonition.  In  the  course  of  whidi 
he  said  he  had  not  observed  anything  of  that 
kind.  This  opened  the  way  for  ImpeadEdng 
evldience  or  contradiction,  for  the  testimony 
,  them  becanta  a  material  part  ot  the  deteod- 
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ant's  case.  It  was  not  erldoice  of  an  admis- 
sion. It  was  evidence  tmdlng  to  prove  lack 
ct  knowledge  of  Inexperience.,  Being  mate- 
rial. It  Qould  be  resisted  by  proof  of  contradic- 
tory statements  ct  tbe  witness  previonsly 
made.  State  r.  Goodwin.  32  W.  Va.  177,  9 
S.  D.  8B ;  PetersMi  t,  Palot  Onek  Ot^oies 
Go^  dted;  Forde's  Case.  1ft  Orat  (Va.)  647. 

'Eb»  verdict  having  been  erroneously  set 
aside,  tbe  Judgment  will  have  to  be  reversed, 
tbe  verdict  reinstated,  and  a  Judgment  ren- 
dned  thereon,  wltb  costs  to  tbe  pUdntlfl  in 
error.  In  tlie  coort  below  as  weU'as  in  tbls 
court 


(85  W.  Ta.  TIB) 
CONLOT  V.  BREWBB  et  aL   (No.  8844.) 

(Sivrvne  Oonrt  of  Appeals  of  West  Virginia. 
March  9,  1920.) 

(SvttaJm*      (Ike  Oouti.) 
.X  EUagMHWTB  4=s»€l(Q  —  DEscaxPTiow  or 

WAT  Ut  BUJ.  TO  UrJOXN  OBSTBUOIIOS  SCV- 

rvjtEst. 

In  a  suit  to  oijoin  obBtnicdon  of  a  road  or 
war  acquired  over  anoOier's  land  the  bill  is 
Buncient  If  it  describes  such  road  or  way  in 
such  terms  as  will  enaUe  one  going  upon  the 
land  to  find  and  Identify  tin  same  by  reference 
to  such  description, 

2.  InjusoTZOH  «=»14S(1)  —  Dkcbde  UAXina 
TXKPOBfaT  iH JURonoK  xmonvB  wrmouT 
■BQUzaura  bond  of  n.uimFr,  bbbob. 
It  Is  error  on  decreeing  a  temporary  injunc- 
tion to  make  the  same     active  without  re- 
goiring  of  the  plaintiff  a  bond  in  sneh  penalty 
as  the  court  may  prescribe,  condittoned  accord- 
ing to  law. 

8.  XicJUHonoN  9s»19L— FsaPiTUATino  xiac- 

POBAKT  XHJnSCnON  BEFOKE  CUUSB  IB  lU.- 
TUBED  AND  FINAL  HEABIHQ  ON  PBOOF  OF 
MATKKIAL  FACTO  ALLZOED  WILL  BB  BBVBBSSD. 

And  a  decree  perpetuating  such  an  Injunc- 
tiou  before  the  cause  has  been  regularly  ma- 
tured for  final  hearing  upon  proper  proof  of  the 
material  facts  alleged  as  a  basis  tor  such  final 
Edlef^  will  be  reversed  on  aroo>l* 

i^ppeal  from  Circuit  Gomt,  IClngo  Onmty. 

Bill  for  injonction  by  J.  C  Gonl^  against 
William  Brewer  and  others.  Xanporary  In- 
jonctloii  granted,  motion  to  dissolve  orer- 
rnled,  and  injunctlcm  made  perpetual,  and  de- 
fendant William  BrewCT  appeals.  Temporary 
ifUunctlon  modified  and  decree,  finally  adJudE- 
catliv  tbe  right  of  the  partieB,  revorsed  and 
cause  remanded. 

8.  D.  Stokes,  of  Williamson,  for  appellant 
B.  Dennis  Steed,  ot  CHiarleston,  for  ap- 
pellee. 

BflLLKB.  J.  The  decree  below,  on  tbe  bill, 
answer  and  ex  parte  affldavlta  filed  by  both 
parties,  and  mbmitted  upon  plalnttfTs  motion 


for  a  temporary  injanctl<»,  not  <mly  adjudged 
plalntUt  entitied  to  tbe  relief  prayed  for.  but 
adjudged  that  he  be  and  he  was  thweby 
awarded  an  Injunction  against  defatdant 
from  obstructing  or  interf»Ing  with  him  in 
"the  right  and  privilege  of  free  Ingress,  egress 
and  regress  from  the  public  road  leading  op 
the  left  tort  of  Marrowbone  Creek  and  across 
to  the  public  road  leading  up  the  right  band 
fork  of  Marrowbone  Creek  as  described  in 
the  bill  of  complaint  filed  herein  to  and  from 
the  plaintiffs  property  tber^n  described  to 
the  said  public  roads  for  all  farming  purposes 
of  every  kind  and  for  all  purposes  att^dlng 
the  use  and  occupation  of  said  property,  for 
the  purpose  of  conreying  to  and  from  said 
property  all  that  would  be  necessary  to  be 
moved  upon  the  road  aforesaid  pertaining  to 
the  property  aforesaid,  and  that  the  gates 
erected  across  the  road  as  described  In  the 
bill  of  complaint  In  this  cause  be  removed 
or  placed  in  snch  a  condition  that  th^  can 
be  easily  and  readily  opened  by  the  parties 
desiring  to  travel  said  road  over  which  they 
have  been  placed  and  to  give  the  plalntUT 
every  right  In  traveling  over  said  road  that 
wonid  be  necessary  for  him  to  have  for  the 
purposes  of  successfully  farming  and  op»aN 
Ing  his  said  farms  and  it  la  further  ordered 
that  the  said  defendant  shall  not  In  any  wise 
obstruct  the  free  passage  of  the  said  idaintlff 
over  said  road,  until  the  fnrOier  wder  of  this 
court" 

Upon  the  award  of  the  temporary  Injunc- 
tion, which  was  done  without  requiring  ot 
the  plaintiff  any  bond,  and  by  the  same  de- 
cree, the  defendant  interposed  a  motltm  to 
dissolve  said  injunction,  which  motion  being 
resisted  by  plalntitf,  was  thereby  also  over- 
ruled, and  without  further  motion  of  plaintiff 
the  court  proceeded  by  the  same  decree  to 
perpetually  enjoin  defmdadt  In  accordance 
vritfa  the  terms  of  the  temporary  Injunctlcm. 
and  to  adjudge  costs  to  plaintiff,  and  spedfl- 
cally  decreed  that  as  the  purposes  of  the  suit 
had  been  accomplished,  the  same  Should  be 
omitted  from  the  docket 

[1]  Tbe  point  flivt  urged  by  appelant  for 
reversal  Is  that  his  demurrer  to  the  bill,  over- 
ruled by  the  court  below,  should  have  pre- 
vailed. TblB  point  Is  predicated  on  the  theory 
that  the  allied  right  of  way  or  easement  up- 
on defendant's  land  sought  to  be  protected  by 
the  injunction  prayed  for,  was  not  suffldeut* 
ly  and  definitely  located  upcm  the  ground; 
that  the  bill  was  too  uncertain  in  Its  descrip- 
tion of  tbe  road  or  way  claimed.  The  al- 
legations and  theory  of  the  bill  are  that  sucU 
way  or  road  existed  as  one  of  necessity  as 
well  as  by  prescriptive  right  acquired  by 
long  and  continued  user,  so  as  to  have  ripened 
into  one  of  absolute  right.  Plaintiff  alleges 
that  he  is  owner  of  two  tracts  or  the  surface 
thereof;  one  containing  63.58  acres,  and  the 
other  80  acres,  both  a  part  of  a  tract  of 
about  600  acres  located  on  said  Marrowbone 
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Creek,  once  owned  by  Ellen  FlojgcL  and  of 
wbich  she  had  died  seized  twenty  years  or 
more  before  the  salt,  and  which  aftra  her 
death  had  been  divided  and  partitioned  among 
her  heirs  by  a  decree  of  partition  which  pro- 
vided for  said  road  or  right  of  way,  and  that 
the  6.6  acres  owned  by  defaidant,  as  well 
as  the  lands  owned  by  plaintiff,  were  acquired 
by  iSum  respectively  from  one  or  more  of  the 
heirs  of  said  Ellen  Floyd,  giving  them  a 
common  grantor;  and  the  bill  alleges,  not 
only  right  by  such  alleged  partition  decree^ 
but  that  for  many  years  before  and  since  the 
death  of  the  said  Mien  Floyd,  said  road  or 
way  had  been  used  by  the  owners  and  tenants 
of  said  larger  tract  continuously  without  ob- 
struction for  twenty  to  forty  years,  and  by 
the  public  in  general.  The  road  as  described 
in  the  bill  Is  one  "connected  with  and  Inter- 
secting the  public  road  leading  up  the  left 
fork  of  Marrowbone  Greek  with  the  public 
road  leading  op  the  right  band  fork  of  Mar- 
rowbone Greek,  and  which  had  been  used  and 
traveled  and  recognized  as  a  passway  upon 
the  location  above  referred  to  and  through 
said  proper^  for  more  than  forty  years,  and 
which  passes  through  the  proper^  of  said 
William  Brewer."  And  the  bill  specifically 
alleges  that  there  is  no  way  by  which  plain- 
tiff can  reach  the  public  road  or  his  home  ez- 
ee/pt  over  the  road  so  alleged  to  have  been 
established. 

The  point  of  uncertainty  of  description*  we 
think,  is  not  -wen  founded  in  fact.  While  the 
bill  is  most  InarttstlcaUy  formulated  and  the 
description  of  the  road  Is  not  as  clear  as  11 
might  have  been,  we  think  the  deecrlptUm  la 
sufficient  to  satisfy  the  requirements  of  our 
decisions.  AH  that  is  required  In  such  cases 
Is  that  the  terms  of  description  should  be 
sufficient  to  enable  one  going  upon  the  land 
to  find  and  identify  the  road  by  reference 
thereto.  Boberts  v.  Ward,  102  S.  E.  06,  and 
cases  dted.  Gertainly  a  road  so  long  in  use. 
extending  from  one  fork  of  Marrowbone 
Creek  to  another  as  described,  and  passing 
through  the  land  of  defendant  and  others, 
especially  if  existing  on  the  ground,  could  easi- 
ly be  located  from  the  description  in  the  bill 
and  decree. 

On  the  other  theory  of  the  defendanf  s  de- 
murrer, that  the  bill  does  not  make  out  a  case 
calling  for  a  way  of  necessity,  for  want  of  a 
oonunoD  gnmtor,  at  least  as  to  Oie  80  acre 


tract  the  rights  of  the  plaintiff  do  not  depend 
on  establishing  a  way  of  necessity  but  on  a 
way  already  established  and  used  for  so  long 
a  period  as  to  have  ripened  Into  a  way  by  pre- 
scription. Such  a  road  may  have  originated 
in  a  way  of  necessity,  bat  havii^  been  Icmg 
established  and  used  it  may  now  exist  by 
prescription.  Assuming  the  allegations  of  the 
bill  to  be  true,  we  think  it  good  on  demurrer, 
and  the  demurrer  was  properly  overruled. 
Walton  V.  Knight,  62  W.  Va.  223,  58  S.  B.  1025. 

On  the  merits  of  the  case,  presented  by  the 
bill  and  answo',  the  ex  parte  affidavits*  and 
the  motion  ot  the  plaintiff  for  a  tempormry 
injunction,  we.  are  of  opinion  that  as  the  rec- 
ord stood  at  the  date  of  the  decree,  the  court 
was  warranted  in  awarding  the  temporary  in> 
junction.  Plaintiff,  It  is  true,  had  had  time 
mough  after  the  filing  of  his  bm  and  tb« 
filing  of  the  answer  of  d^endant  to  hare 
matured  his  case  for  final  hearing,  by  proof 
regularly  taken,  but  seems  not  to  have  done 
so.  l^e  temporary  injunction  was  awarded 
without  bond.  TblB  action  of  the  court,  as 
well  as  its  pronouncement  of  the  final  decree 
before  maturity  of  the  cause  therefor,  are  the 
other  errors  relied  on  for  reversal. 

[3]  Our  statute,  section  10  of  chapter  133 
(sec.  4950)  of  the  Code,  denies  the  ri^t  of  a 
court  on  awarding  a  temporary  InJuDCtion  to 
make  it  effective  in  advance  of  the  giving  by 
plaintiff  of  a  proper  bond  conditioned  as  pre- 
scribed by  the  statute.  Chesapeake  ft  Ohio 
By.  Co.  V.  Patton,  0  W.  Va.  234 ;  Glen  Jean. 
Ij.  li.  &  D.  B,  B.  Co  V.  Kanawha,  G.  J.  A  E. 
B.  B.  Co.,  47  W.  Va.  725.  35  S.  E.  978 ;  Lomax 
V,  Plcot,  2  Band.  (Va.)  247.  The  decree  below 
awarding  the  temporary  Injunction  must 
therefore  be  so  modified  as  to  render  it  Inef- 
fective until  the  plaintiff  has  given  bond  in 
such  penalty  as  the  circuit  court  may  pre- 
scribe, conditioned  according  to  law. 

[S]  And  without  consent  of  the  parties,  not 
gtvoi,  it  was  manifest  error  for  the  couri  be- 
low to  have  pronounced  a  final  decree  against 
the  defendant.  The  answer  put  in  issue  the 
material  facts,  and  without  the  cause  having 
been  properly  matured  for  final  hearing,  the 
court  should  have  withheld  final  action. 

Our  duty  is  therefore  to  modify  the  tempo- 
rary Injunction  as  indicated,  and  to  reverse  so 
much  of  the  decree  as  finally  adjudicates  the 
rights  of  the  parties,  and  to  remand  the  cause 
taae  further  proceedings. 
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BTHERIDGa  t.  EAGLE^-HOUSB  RKAI/TY 
GO.    (No.  60.) 

(SnpniiM  Oonrt  of  North  Carolina.    April  7, 
182a) 

1  WnxB  »jj100  Detok  to  wohar  tob  ufb, 

ARBB  DBATS  TO  HKB  "UUUX,"  UCVOWSBBO 
HEB  Alf  D  OHZLDBEK  TO  OORTST. 

A  vfonan  to  whom  land  is  dvrind  to  bave 

and  to  lu^d  dorins  her  nataral  life,  and  after 
her  deatii  to  her  issue  and  their  faein,  could  at 
the  age  of  65,  when  she  bad  two  children,  ir- 
respective of  the  contingency  of  further  chil- 
dren bom  to  her,  with  her  children  convey  good 
title  to  the  land ;  the  word  "issae"  in  the  devise 
meaning  "children,"  in  view  of  testator**  mani- 
feat  inteiition,  which  governs. 

[Ed.  Note.— For  other  definitltma,  see  Words 
and  Phrases,  First  and  Second  Series,  Issue.] 

2.  WnXB  «=s>4S9  — Intbnuon  or  tsbtatob 

OOVKKNS  CONSTBUCTIOn. 

In  an  ctaea  involvins  the  oonstmction  of 
wills  the  intention  of  testator  governs. 

Appeal  from  Superlw  Oonrt,  BdgecMbbe 
County ;  Loron,  Jadge. 

Oontroversy  without  action  between  dande 
Ettaerldge  and  the  Ba^ea-Hoiua  Beolty  Gom- 
pany.  Ftom  Judgment  for  plaintiff^  defend- 
ant appeals.  Affirmed. 

H.  O.  Connor,  Jr^  of  Wilson,  for  appel- 
lant 

W.  O.  Howard,  of  IMrbon^  for  appellee. 

BROWN,  J.  This  Is  an  acUon  for  the  conr 
atructlon  of  the  words  "her  Issne"  In  the  de- 
Tlae  to  Maud  S.  Bullock  In  iton  8  of  the 
Arch  Braawell  will,  the  words  of  the  devlae 
being  as  follows: 

"To  have  and  to  hold  onto  the  said  Maud 
S.  during  her  natural  life  and  after  her  death 
to  her  issue  and  their  heirs." 

The  said  Maud  S.  is  about  OS  years  of  age, 
and  has  two  children,  Ernest  Bullock  and 
Maud  S.  Bullock,  who  were  bom  prior  to 
death  of  testator,  and  the  said  Ernest  Bul- 
lock has  two  children  who  are  minors,  Maud 
S.  Bullock  and  her  children,  Ernest  Biillock 
and  wife,  and  Maod  Bullock  conveyed  the 
land  devised  to  plalntlfT,  who  contracted  to 
convey  the  same  to  defendant,  and  the  ques- 
tion for  determination  Is  whether  plalntUT 
can  convey  a  good  title  provided  the  said 
Maud  S.  Bullock  shall  have  no  other  child 
or  children  bom  unto  her,  and  this  depmds 
upon  the  meaning  of  the  words  "her  Issue" ; 
that  is,  whether  It  means  bar  children  or  her 
lineal  descendants. 

ri,2]  Waiving  the  contingency  of  further 
children  bom  to  Maud  S.  Bullock,  which  Is 
waived  the  defendant,  we  are  of  opinion 
that  a  deed  made  by  the  said  Mand  S.  Bnl- 
lotA  and  her  dilldm  conveTS  a  good  title  to 


the  defendant  fcv  the  land  pnrdiaaed.  There 
are  anthorltiefl  that  the  word  "Issue," 
when  used  in  a  will  and  unexplained  by  ttta 
ctntezt  may  mean  descendants,  but  In  this^ 
as  In  all  other  cases  involTlng  fbe  construe- 
tion  of  wlllB,  the  intention  of  the  testator  ' 
gorems.  Where  it  is  held  to  mean  descend- 
ants, it  Is  hdd  to  mean  children  upon  a 
slight  indication  In  other  parts  of  the  will 
that  sndt  was  the  Intention  of  the  testator. 
Ford  T.  McBrayer,  171  N.  C.  424.  88  S.  E. 
736;  Palmer  t.  Horn,  84  N.  T.  516;  2  Jar- 
man,  Wills,  680. 

In  Falson  v,  Odom,  144  N.  0. 108,  56  S.  K. 
79S,  as  to  a  derlse  "for  the  use  and  benefit 
of  my  son  Bdward,  during  his  life,  •  *  • 
and  after  the  death  of  my  said  aoa  Edward, 
to  hts  issue  forever;  *  •  *  in  case  ot 
his  death  withont  leaving  issue,  I  give,  de- 
vise and  beqnoatfa  •  •  •  unto  his  eur- 
vivlng  brothers  and  tbstr  heirs,  and  in  case 
of  their  death  b^re  him  and  leaving  chil- 
dren, to  sudi  Issue  and  their  heirs,"  It  Is 
held  that  ttie  wmd  "Issoe''  here  means  dtll- 
dren  from  the  construction  placed  on  the 
wOTd  1^  the  testator  himself;  "such  issue" 
beiiw  a  correlative  term  for  chOdren. 

In  flila  case  we  think  it  is  manifest  .that 
the  testator  in  oslng  the  words  "her  Issue" 
meant  the  chlldrrai  of  Maud  S.  Bullock.  He 
devised  his  lands  to  fata  dilldron,  W.  T. 
Braswell,  3.  O.  Braawell,  Mary  E.  Braswell, 
and  Arch  Braswell  In  fee,  to  W.  T.  Braswell 
In  trust  for  Jas.  W.  for  his  natural  life, 
and  then  to  his  diildren,  to  be  ccmveyed  to 
them  when  the  youngest  becomes  21  years 
of  age,  and  to  Maud  S.,  Hden  Adrlenna,  and 
Alice  Lee  Joyner  "during  her  natural  life 
and  then  to  her  issue."  In  Item  6  of  the 
will  the  devise  to  Alice  Lee  Joyner  was  In 
same  terms  as  the  devise  to  Maud  S.  Bul- 
lock in  Item  3.  Before  the  death  of  the  tes- 
tator, be  sold  the  land  devised  to  Mrs.  Joy- 
ner and  made  a  codicil,  appointing  a  tras- 
tee  to  hold  the  money  and  directed  that  the 
Income  thereof  be  paid  to  her  for  life  and 
then  to  be  eqnally  divided  between  her 
children. 

It  seems  from  an  examination  of  the  sever- 
al Items  of  the  will,  which  it  la  unneces- 
sary to  set  out,  that  the  testator  uses  the 
words  "issue"  and  "children"  as  synonymous 
terms.  The  word  "issue"  is  craiatmed  to 
mean  "children"  in  Palmer  v.  Dunham,  125 
N.  T.  68,  25  N.  E.  1081,  and  Brlsbln  v.  Hunt 
Ington,  128  Iowa,  166,  103  IN.  W.  144,  fi  Ann. 
Caa  031.  In  that  ease  It  is  held,  where  tba 
Issue  is  to  take  the  share  of  a  deceased 
parent,  the  word  Is  construed  to  mean  the 
children  of  such  parent  See,  also,  Cochrane 
V.  Schell,  140  N.  T".  516,  35  N.  E.  071 ;  King 
r.  Savage,  121  Mass.  806 ;  Pai^urst  Har* 
rower,  142  Pa.  4S2,  21  AtL  826^  24  Am.  St 
Rep.  607. 

Affirmed. 
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GARDEN  T.  SONS  AND  DAUGHTERS  OP 
LIBERTT.  (No.  831.) 

(Sapreme  Ooort  of  North  Carolina.  Mardi  SI, 
1920.) 

1.  InSUBAROB  «5a)817(2)— NONPATMMIT  OF 
ASSESSMENTS  IS  ICATTEB  OT  DBFEH8I  AS  TO 
WHICH  BUBDEK  IS  ON  INSUBED. 

Id  an  action  on  a  benefit  certificate,  the 
member's  claimed  nonpayment  of  aflsessments 
was  a  matter  of  defense  as  to  whleli  the  burden 
was  on  defendant. 

2.  iNSnRANOE  <S=>826(2>— Whetheb  imCBEB. 
KECBIVED  NOTICE  OF  ASSESSUBNT  A  QlUESTION 
FOB  TUB  JtntT. 

In  an  action  on  a  benefit  certificate,  evidence 
h€l4  to  make  a  qneation  for  the  Jnry  u  to 
vbether  the  member  rec^Ted  a  notice  at  an 
assessment  in  person  or  by  an  agent. 

5.  Appeal  and  ebbob  (S=>995— Evidence  ok 

QUESTION  OF  FACT  NOT  BBTIEWABU 

The  Supreme  Conrt  will  not  review  the 
evidence. 

4.  INSUBANCE  *=>751(1)— Nonpayment  of  as- 

SBSSMBNTS  DOES  NOT  DEPBITB  HBHBEB  OF 
QOOD  STANDINO  WHERE  NOTICE  WAS  HOT 
SENT  AS  BEQUIBBD  BT  BT-IiAWB. 

,  Where  the  by-laws  ot  a  benefit  sodety  re- 
Qidred  notice  of  assessments  to  be  sent  members 
by  lodge  officers,  the  negligent  faUore  ot  the 
local  agent  or  financial  secretary  to  send  such 
ttontice  was  not  chargeable  to  the  member,  and 
nonpayment  of  the  assessment  did  not  deprlTe 
her  at  gooA  standing. 

6.  EviDEHd  ^bTI— Deposit  of  noths  ih 

MAILS  IB  FmniA  VACIS  ETIDENOB  OF  BECEIPT 
TBBBSOF. 

The  deposit  in  the  mail  of  a  notice  to  a 
uember  at  a  benefit  society  of  an  assessment 
was  prima  fade  eridence  of  her  receipt  thereof. 

Appeal  from  Superior  Goort,  Durham  Goun- 
^;  Stacy,  Judige. 

Action  W.  A,  Oarden  agalnat  tlie  Sons 
and  Daughters  ot  liberty.  From  a  Judgmrat 
tor  plaintiff,  defendant  aroeals.  Affirmed. 

The  plaintiff's  wife  had  been  a  member 
of  the  defendant,  a  fraternal  organization, 
for  more  than  eight  years,  paying  her  dues 
for  said  period.  Upon  her  death  the  plaintiff 
brought  this  actltm  for  fSOO  benefits  under 
her  contract  with  said  organization.  The 
defendant  admits  that  the  plaintiff's  wife 
was  a  member  of  said  organization  at  her 
death,  but  alleges  that  she  was  In  arrears  In 
the  sum  of  12.60  for  nonpayment  of  assess- 
ments, and  therefore  was  not  "In  good  stand- 
ing," and  not  entitled  to  recover.  The  court 
submitted  issues  to  the  jury,  who  found  that 
the  plaintiff's  Intestate,  Nettie  Garden,  was 
a  member  In  good  standing  of  Branson  Coun- 
cil, No.  9,  at  the  time  of  her  death,  and  that 
defendant  was  Indebted  to  the  plaintiff  In 
the  sum  of  $287.S0.  From  Judgment  tliere<m, 
the  defendant  at^waled. 


D.  W.  Sorrell  and  Bryant  &  Brogden,  all 
of  Durham,  for  appelant 

J.  W.  Barbee  and  R.  O.  Bretett*  both  of 
Dnrbam,  for  appellee^ 

GIiARK,  0.  J.  The  defendant  admitted 
that.  If  Nettie  Garden,  the  plaintifTs  wife, 
was  a  member  of  the  defendant  o^nixatioo 
in  good  standing  at  the  tiiuQ  of  her  death. 
It  would  be  liable  in  the  sum  of  $300,  but 
contended  that  she  was  la  bad  stajidliig  at 
the  date  of  her  death  becanse  Ok  owed  |2JjO 
dues  at  the  date  of  lier  death.  The  plaintiff 
cont^ded  that,  though  she  owed  the  defend- 
ant $2J{0  at  her  death,  this  would  not  woilc  a 
forfeiture,  for  the  reason  tiiat  she  bad  never 
been  notified  of  her  arrears  by  the  defoidant, 
as  It  was  its  dn^  to  da 

[1]  TbB  refusal  of  the  motion  to  nonsidt 
requires  no  dlscunlon ;  tor  this  was  a  matter 
of  defense,  and  the  burdoi  was  upon  the  de- 
fendant SpruUI  T.  Ins.  Co.,  120  N.  C.  141,  27 
S.  E.  30.  and  citations  thereto  In  Anna  Ed. 

[2-(]  Whether  Nettle  Oarden  received  the 
notice  either  in  person  or  by  ui  agent  was 
entirely  a  question  ot  fbct  for  ttie  Jury,  who 
found  In  favor  of  die  plaintiff,  and  it  Is  not 
for  this  court  to  review  the  evldoue.  The 
by-laws  required  the  notice  of  assnsmoits 
to  be  sent  members  by  the  lo^  oOcen.  It 
must  be  shown  that  this  reqnliemcat  was 
compiled  with,  and  the  member  did  not  lose 
her  good  standing  unless  this  was  done.  If 
the  fldlnre  to  said  snch  notice  was  the  n^l- 
genoe  of  the  local  sgmt  or  financial  secretary, 
sncb-  defiiult  did  not  fill!  upon  tbe  member, 
and  while  tiie  amount  wbldi  Oie  Jury  fomid 
to  be  thus  doe  (!I2JS0^  stiU  remained  a  debt 
to  be  distiharged  by  tiie  member,  wlil<A  the 
Jury  has  allowed  as  a  credit  on  tbe  $300. 
It  did  not  place  her  out  of  the  posltim  of 
being  In  good  standing.  Doggett  r.  Oolden 
Cross,  126  N.  a  48(^  86  S.  B.  26;  UnlTj  r. 
Ins.  Co.,  142  N.  a  106,  55  S.  E.  70,  7  li.  B.  A. 
(N.  S.)  238;  Lyons  v.  Grand  Lodga  172  N. 
C.  410,  90  S.  a  428. 

Ilie  financial  secretaiyr  of  the  lodge,  wit- 
ness for  the  defendant,  testified  Uiat  It  was 
his  duty  "to  noti^  each  manber  who  wais  in 
arrears  of  the  amount  due.**  He  testified 
that  Mrs.  Carden  was  paid  In  full  up  to  July 
1st,  and  that  the  only  notice  he  sent  her  after 
that  date  In  writing  was  sent  by  his  little 
daughter  <m  October  14th  to  be  mailed  at 
the  mall  box  in  Bast  Durham,  where  she 
lived,  but  on  cross-examination  he  said  that 
he  knew  at  the  time  that  she  and  her  husband 
were  both  ill  with  the  and  in  the  hospi- 
tal at  West  Durham,  three  miles  distant. 
He  also  says  that  he  had  a  conversation  with 
the  husband  on  August  81st  In  regard  to  an 
arrearage.  It  is  admitted  that  Urs.  Garden 
died  on  the  16th  of  October,  two  days  after 
the  alleged  mailing  ot  the  notice,  and  the 
plaintiff  testified  that  she  did  not  recetre  that 
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notice.  He  fnrther  testifled  that  the  notice 
to  him  personally  on  August  SlJBt  was  about 
another  arrearage  which  he  communicated 
to  his  wife,  and  that  she  paid  it  promptly  on 
September  2d.  It  appeared  that  there  were 
other  arrearages  at  times  prerlons  to  July  1st, 
but  that  all  these  had  been  paid.  The  judge 
charged  the  ^nry  that.  If  the  notice  was 
mailed,  there  was  a  presumption  of  d^lvery. 
and  that.  If  the  wife  recdved  It,  the  plaintiff 
could  not  recover. 

[S]  The  deposit  of  the  notice  In  the  mail, 
U  made.  Is  prima  fade  evidence  of  the  receipt 
thereof  by  the  sendee,  but  the  jury  upon  the 
evidence  evidently  found  that  this  was  re- 
butted In  this  case.  This  action  was  brought 
by  the  plaintiff  as  braefidary  In  the  contract 

No  error.  • 

an  M.  o.  S83) 

ACME)  MFG.  CO.  r.  McPHAIL.    (No.  294.) 

(Sapieme  Court  of  North  Carolina.   March  31, 
1920.) 

Sales  $=»364(2)— Chabgk  xonobino  ak  issue 
held  xbeoneottb. 
In  seller's  action  for  purchase  price,  where 
in  addition  to  the  issue  of  whether  agreement 
that  seller  should  pay  freight  charges  had  been 
made  by  salesman,  there  was  an  issue  of  wheth- 
er buyer,  upon  seller's  repudiation  of  salesman's 
agreement,  agreed  to  pay  freight  diargea  him- 
self, amflning  the  dia^  to  the  issue  of  wheth- 
er tba  salesman's  agreement  was  made,  and  ig- 
noring  the  Issue  of  whether  subsequent  there- 
to buyer  agreed  to  pay  freight  himself,  was  re- 
versible error. 

Appeal  from  Superior  Court,  New  Ban- 
over  Count?;  Allen,  Judge. 

Suit  by  the  Acme  Manufacturing  Com- 
pany against  Joakh  HcPball.  Judgment  for 
defimdant,  and  plaintiff  appeals.  New  trlaL 

TbSB  salt  was  tnnnsfht  original^  to  recov- 
er damages  for  the  conversion  of  certain 
collateral  securities  placed  with  the  defend- 
ant for  collection  and  allied  to  have  been 
converted  him,  bnt  It  was  i^reed  that  It 
should  be  tried  as  one  for  the  recovery  of  the 
•am  of  f  140,47.  This  amount  was  composed 
of  $18.34,  admitted  to  be  doe,  and  the  bal- 
ance of  $127.18)  It  bdng  what  the  defendant 
alleged  he  had  paid  tor  freight  charges  of 
a  logging  road  beyond  Dunn,  N.  0.,  and 
wlilch,  as  he  contended,  the  plaintiff  had 
prtnnlsed  to  pay  <»  the  goods  shipped  1^ 
plaintiff  to  def^dant  The  parties  bad  deal- 
ings, under  a  contract,  and  defmdant  pnr- 
cbased  his  fertilizer  from  the  plaintlfl. 
wblch,  he  alleged,  had  to  be  shipped  to  his 
home  17  miles  from  a  railroad  but  on  a 
logging  road.  Plaintiff  alleged  that  Ibe  fer^ 
tllizer  was  to  be  shipped,  under  the  contract, 
only  to  Dunn,  and  there  d^vered  f.  a  b. 
Defendant  contended  that  after  the  ctmtract 
was  executed,  3.  F.  Woodward,  the  plabitlffs 
toJcsman,  called  m  him  and  liuiulred  why  he 


had  not  sent  In  any  orders  for  fertilizer  un- 
der the  contract,  and  he  replied  that  he 
could  not  handle  It,  aS  the  other  dealera  were 
paying  the  log  road  freight,  and  he  could  not 
come  out  even  tC  he  had  to  pay  the  Ic^  road 
freight  charges;  thereupon  Woodward  said, 
"We  will  pay  the  freight"  There  was  evi- 
dence that  Woodward  had  no  authority  to 
bind  the  plaintiff  In  this  way.  Relying  im 
this  promise,  the  defendant  ordered  the 
goods  and  paid  the  log  road  freight,  as 
plaintiff  would  not  pay  It  There  was  evi- 
dence for  the  plaintiff  that  before  McPhall 
had  ordered  out  any  goods  he  was  notified  by 
the  plaintiff,  through  Mr.  J.  Gilchrist  McCor- 
mlck,  that  Woodward  had  no  authority  to 
promise  him  that  ,  the  plaintiff  would  pay  the 
log  road  fftlg^t  charges  on  the  goods  shipped 
by  the  company  to  him,  and  that,  after  he 
received  this  notice,  he  ord«*ed  the  company 
to  ship  the  goods.  There  was  further  evi- 
dence that  afterwards  the  defendant  signed 
three  or  four  notes  for  certain  amounts,  be- 
ing the  balance  due  by  him  to  the  company, 
which  was  for  the  full  amount  demanded  by 
the  plaintiff,  there  being  no  deduction  on  ao 
count  of  log  road  trtUgbt  chai^Ks,  bnt  defoid. 
ant  claimed  Ibat  by  agreemimt  th^  were  to 
be  deducted  fnmi  tlie  amount  of  the  notes. 
The  Judge  Charged  Oe  jury  as  follows: 

If  Mr.  Woodward  told  the  defendant,  in  a  con- 
versation about  ordering  out  fertilizers  during 
the  year  1^14  frtmi  the  plaiotilE,  that  the  onn- 
pany  had  decided  to  allow  tbe  log  road  frdt^t 
and  he  did  this  to  secure  the  order  for  the  fer- 
tllisera,  having  been  told  that  the  defendant 
was  not  going  to  order  out  any  unlesi  that 
freight  was  paid,  as  other  companies  were  pay- 
ing the  log  road  freight~I  say,  if  that  was  don* 
—then  that  statement  by  tbe  agent  Woodward 
was  a  representation  that  would  be  within  the 
scope  of  his  audiorlty  that  would  ba  binding 
whether  he  had  the  expressed  aadicalty  to  do 
it  or  not,  It  he  did  in  fact  do  so.  Ttmt  would 
be  so  in  tbe  absence  of  any  subsequent  written 
agreement.  Then  the  question  wonld  arise  as 
to  whettier  the  company  signed  a  written  agree- 
ment which  did  not  embody  this  agreement  with 
the  agent  If  you  find  there  was  such  an  agree- 
ment, wonld  plaintiff  still  be  bound  by  the 
agent^s  representation?  That  raises  a  very 
interesting  question,  but  upcm  conslderatloa  I 
wlU  ebazga  yon  that  in  any  event,  If  you  find 
from  the  evidence  that  the  plaintHTs  agent. 
Woodward,  agreed  with  the  defendant  that  the 
company  would  pay  the  log  road  freight  and  at 
that  time  there  had  not  been  any  fertilizera 
ordered  out,  then,  I  charge  you  that  the  sale 
was  then  executory,  and  if  yon  fnrther  find, 
relying  upon  that  agreement,  tiie  defendant  Mc- 
Phail,  ordered  out  fertiliaers^  I  diarge  you 
that  would  be  an  oral  agreement  binding  on  the 
parties.  And  the  imestloa  alraut  the  subsequent 
signing  of  a  writtoi  agreemoit  which  did  not 
embody  it  would  be  a  drcomstance  whidi  you 
can  consider  in  saying  whether  there  was  sudt 
an  agreement  or  not,  because  It  is  contended  by 
the  defendant  that  there  was  such  an  agree- 
ment made  with  Mr.  Gildirlst  as  well  as  with 
Mr.  Woodward,  and  the  contention  of  die  plaii^ 
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tiff  !•  that  ttere  ms  no  sodi  agreemeDt  made  . 
wMi  Mr.  GUdirlflt,  and  that  the  fact  that  he 
■igned  a  written  agreement  which  did  not  em* 
body  any  such  aBTe^ment  ia  a  drcumstance  from  1 
which  yoQ  can  infer  that  there  was  such  an 
agreement.  In  other  words,  the  plaintiff  con- 
tends that  if  he  had  anj  such  agreement  with 
Mr.  QilchriBt,  when  he  came  to  sign  die  con- 
tract he  would  have  onbodted  it  In  the  era- 
tract 

Mr.  Wright:  We  do  not  daim  there  was  a 
definite  agreement  with  Mr.  Gilchrist  He  said 
there  was  a  talk  there*  and  he  wonld  let  oa  know 
later. 

Court ;  I  ay  he  contends  what  amounts  to  an 
agreement  or  conTeraation  about  it  fcom  whidt 
the  defendant  Inaiats  lliat  there  was  such  an 
agreement  with  Mr.  Woodward,  and  tiie  plain- 
tiff inaiBta  ^at  according  to  the  eWdence  then 
was  no  sodt  agreement  with  Mr.  Oildiriat,  and 
tiure  was  no  embodTing  of  It  in  the  contract, 
and  therefore  there  must  not  have  been  anr 
SQch  agreement  at  all.  I  am  stating  that  so 
7on  will  get  dearly  in  your  mind  that  the 
controTerey  in  thia  case  hinges  largely,  if  not 
entirely,  upon  the  question  as  to  whether  there 
waa  any  inch  agreement  as  to  thia  log  road 
freight,  and  what  I  am  doing  now  la  stating  to 
yon  the  argmnents  and  contentions  of  the  par- 
tiea,  and  it  is  for  yon  to  consider  these  oon- 
tendons  and  say  whether  the  defendant  is  in- 
debted In  die  sum  of  $140  and  some  oenti,  « 
<Hdy  in  the  sum  of  $18  and  some  oenti.  Ton 
may  tahe  the  case.  ' 

Jndge  Rountree:  Zodr  honor,  call  their  at- 
tention to  the  fact  that  we  contend  the  rign- 
Ing  of  the  note  was  evidence  of  the  fact  that 
there  waa  no  sndi  agreement 

Oonrt:  When  I  said  bote  I  meant  i^i^ns  o' 
the  cmtract  and  note  also. 

(Jury  returns  for  further  Information.) 

Court:  I  nnderstand  that  you  wish  some  In- 
formation, and  I  want  to  make  thje  inquiry ;  is 
it  some  one  of  the  jury  who  wants  it,  Df  is  it 
the  whole  jury? 

Juror:  The  entire  jury.  We  differ  on  your 
charge  as  to  the  authority  of  the  statement  that 
Mr.  Woodward  made  to  die  defendant.  Some 
daim  you  said,  if  he  made  dmt  statement  that 
the  company  was  liable  for  that  statement,  and 
sane  think  you  didn't  make  that  statement 

Court:  I  charged  yon  they  woald  be  liable 
if  Mr.  Woodward  made  die  agreement  with 
him. 

Juror :  Regardless  of  the  written  contract  pre- 
viously made? 

Court:  I  said  they  could  take  the  written 
contract  and  note  in  conslderadon  in  saying 
whether  Woodward  made  the  agreement  or  not ; 
they  claiming  he  didn't  make  any  ench  agree- 
ment. The  defendant  says  he  did  make  such 
an  agreemrat  end  you  will  take  all  the  cir- 
cumstances in  consideratton  in  saying  whether 
he  did  make  such  an  agreement,  and,  if  he  did, 
then  I  charge  yon  they  would  be  bound  by  it 

Plaintiff  duly  excepted  to  the  charge.  Ver- 
dict for  the  defendant,  and  Judgmrat  tbexe- 
OD.  PlfllntiS  awealed. 

Rountree  &  Davis,  and  J.  O.  McCormlck.  all 
of  Wilmington,  for  appellant 

Wrigbt  &  Steveni^  of  Wilmington,  for  ajv 
pellee. 


WALKER,  J.  (after  statlnf  tb*  fkcta  as 

atMire).  We  will  consider  only  one  qoeideB. 
It  appears  that,  after  die  agreemoit  between 
I  Woodward  and  defendant  was  made,  as  al- 
leged by  the  latter,  and  conceding,  for  the 
sake  of  argomrait,  that  it  was  made,  die 
company  notified  defoidant.  throng  J.  6. 
McCormldc,  tliat  Woodward  had  no  antliority 
to  make  the  agre^ent,  and  tliis  waa  daw 
before  the  defendant  had  ordered  any  of  the 
goods.  It  was  an  important  and  material 
foct  In  the  case  if  Um  Jnry  fonnd  from  the 
evidence  tliat  tbia  noUce  was  given.  We 
said  in  Wynn  t.  Grant,  166  N.  OL  47,  81  S. 
B.  963: 

"The  principal  Is  held  to  be  liable  upon  a 
contract  duly  made  by  hia  agent  with  a  third 
perwm:  (1)  When  the  agent  acta  widiin  the 
scope  of  bis  actual  authority;  12}  when  the 
contract  aldiougb  unauthorized,  has  been  rati- 
fied ;  (3)  when  the  agent  acts  within  the  acope 
of  hia  apparent  anthority,  unless  the  third  per- 
son has  notice  that  the  agent  la  exceeding  his 
authority;  the  term  'apparent  authority'  in- 
duding  the  power  to  do  whatever  ia  nauaUy 
don'e  and  necessair  to  be  done  in  order  to  ca^ 
ry  into  effect  die  principal  power  conferred  up* 
on  the  agent  and  to  transact  the  bosinesa  or 
to  execute  the  commission  whldi  has  been  ia- 
tmsted  to  him."  Brimmer  t.  Brimmer,  174  N. 
a  4SB.  439,  9S  S.  B.  984. 

Under  this  doctrine,  even  though  Wood- 
ward did  make  the  agreement  witli  the  de- 
fendant about  the  log  road  freight  (diargea, 
it  Is  contended  that  if,  before  the  defendant 
acted  thereon,  he  received  notice  of  the 
agent's  lack  of  authority,  the  agreement 
would  have  no  effect  npon  the  principal  or 
make  him  liable  for  the  unauthorised  act  ct 
his  agent  because  up  to  the  time  of  tbe  no- 
tice that  he  had  exceeded  his  authority,  the 
defendant  had  done  nothing,  under  the  Wood- 
ward agreement,  which  would  injure  or  prej- 
udice him,  if  the  authority  of  the  agent  is 
denied,  or  the  agreement  Is  held  to  t>e  in- 
valid, because  of  the  want  of  authority  In 
Woodward  to  make  It  But  we  do  not  rest 
our  decision  on  that  ground,  or  decide  that 
question.  The  judge's  charge  confined  the 
Jury  to  the  single  Inquiry  whether  or  not 
the  agreement  was  made,  and  the  finding 
upon  that  question  was  held  to  be  deter- 
mlnattve  of  the  defendant's  liability.  In  thos 
instructing  the  Jury,  we  think  the  coart  nar- 
rowed the  Investigation  too  much. 

There  was  another  question  InTolved, 
which  should  have  been  considered,  and 
that  Is  whether  the  defmdant,  after  being 
nottfied  by  Mr.  McCormlck,  if  he  was  so 
notified,  of  Woodward's  lack  of  authority 
to  make  the  agreement  and  bind  the  com- 
pany, consented  that  the  Acme  Company 
should  forward  the  fertilizers  under  tbe 
written  contract  and  that  the  defendant 
would  pay  the  log  road  freight,  miere  was 
ample  evidence  of  this  understanding  Intro- 
duced by  the  plaintiff  and  supplemented  by 


Digitized  by  Google 


OOWAN  V.  COWAK 

(lOS  S-B.) 


613 


tiie  d^endant's  acts  and  conduct   Hr.  Mo 
C<ninl(d;  testified  tbat  the  notice  of  Wood- 
ward's assTunption  of  anthorlt^,  not  confer- 
red on  him  by  tbe  company,  and  of  Its  un- 
wllUngneas  to  pay  the  freight,  was  given  to 
defendant,  and  after  this  was  done,  the  de- 
fendant sent  In  orders  for  tbe  fertilizers,  and 
also  signed  the  notes  for  the  amount  due  for 
tbe  same,  without  any  allowance  or  credit 
for  the  freight  charges  i>ald  by  him.   We  do 
Dot  mean  that,  these  are  the  admitted  facts, 
because  the  evidence  In  regard  to  them  was 
conflicting,  the  defendant  denying  the  notice 
and  explaining  his  signing  of  tbe  notes  by 
stating  that  they  were  to  be  credited  with 
the  amount  of  tbe  freight  charges.  Bat  this 
coifllct  of  evidence  required  the  matter  to 
be  submitted  to  the  jury  to  find  tbe  facta  In 
r^ard  to  It,   If  flie  Jury  should  find  tbat 
defendant  had  agreed  to  order  under  tbe  old 
eoatract  and  not  claim  credit  for  the  freight 
charges,  the  liability  of  defendant  would  not 
depend  sol^y  npon  tbe  making  of  the  con- 
tract with  Woodward.  The  charge  therefore 
was  erroneous  In  that  respect  as  It  excluded 
from  consideration  the  other  Important  evi- 
dence In  the  case,  bearing  upon  tbe  essential 
Inquiry  whether  defendant  had  waived,  or 
surrendered,  all  r^hts  under  the  Woodward 
agreonent  If  be  had  any,  and  agreed  to  go 
bade  to  the  original  contract  and  pay  the 
freight  charges.  Tbe  two  pnqxwltlons  were 
so  closely  connected  and  related  as  to  be  In- 
separable The  fault  In  the  Instruction  was 
In  making  the  case  turn  upon  one  fact  and 
ignoring  aU  other  matter  just  as  essential 
to  a  decision.  The  judge  substantially  charg- 
ed the  Jury  that  if  the  agreement  with 
Woodward  was  made,  tbe  verdict  should  be 
for  tbe  defendant,  and,  if  not  made*  then  for 
the  pudntltt,  thereby  eliminating  other  evi- 
dence having  an  Important  bearing  upon  the 
question  of  liability  for  the  hv  road  freight 
diargea. 

In  State  v.  Herrick,  171 N.  a  m  88  S.  m 
005,  Justice  Hoke  says : 

'The  authoritiea  are  at  one  in  holdiog  tbat 
both  in  criminal  and  civil  causes,  a  judge  in 
his  charge  to  tbe  jury  shonld  preset  every  sub- 
stantial and  essential  feature  of  the  case  em- 
braced wltbln  tbe  Issue  and  arising  on  the  evi- 
dence, and  this  without  any  special  prayer  for 
inatnictlona  to  tbat  effect.  Charged  with  tbe 
duty  of  seeing  that  impartial  right  la  admin- 
istered, it  ifl  a  reqairement  naturally  incident  to 
the  great  office  he  holds  and  made  Imperative 
with  ua  by  atatute  law  (Bevisal,  635),  'He  shall 
state  in  a  plain  and  correct  manner  the  evi- 
dence In  die  case  and  explain  the  law  arising 
thereon,*  and  a  failure  to  do  so,  when  properly 
presented,  shall  be  held  (or  error.  When  a 
Judge  has  done  this,  charged  generally  on  the 
essential  features  of  tbe  case,  if  a  litigant  de- 
sires that  some  subordinate  feature  of  the 
cause  or  some  particolar  phase  of  the  testimony 
shall  be  more  fully  explained,  be  shonld  call 
the  attention  of  the  court  to  It  by  prayers  for 


instructi<His  or  other  proper  prof%dure;  but, 
as  stated,  on  the  substantive  features  of  the 
case  arising  on  the  evidence,  the  judge  is  re- 
quired to  give  correct  diarge  concendng  it" 
(dtisg  Slnunona  v.  Davenport  140  N.  C.  407, 
53  a  Ew  225^  State  v.  Foster,  130  N.  C.  666, 
41  S.  B.  2S4,  89  Am.  St  Bep.  876»  and  other 
anthorltiss). 

It  was  held  In  Slnunons  t.  Davaiport, 
supra: 

"The  mle  which  requires  that  the  complaining 
party  should  aak  for  specific  instructions  If 
he  desires  a  case  to  be  presented  to  the  jury  by 
the  court  In  any  particular  view  does  not  of 
course,  diapense  with  the  reqairement  of  the 
atatnte  that  tb«  judge  shall  state  in  a  plain  and 
correct  manner  the  material  portions  of  the 
evidence  given  In  tiie  ease  and  exi^ain  die  law 
arising  thereon.   Revlsal,  |  635." 

To  the  same  effect  are  Carlettm  v.  State, 
43  Neb.  373r  01  N.  W.  69d,  and  State  v. 
Barbam,  82  Mo.  67,  dted  and  quoted  from 
in  the  Merrick  Case.  It  was  therefore  the 
duty  of  tbe  court  to  have  broadened  tbe 
charge  so  as  to  embrace  the  material  por- 
tions of  the  evidence,  with  proper  explana- 
tion of  the  law  arising  thereon.  This  was 
not  done,  and  constituted  error  wtaidL  enti- 
tles the  plaintiff  to  another  Jury. 

New  trlaL 


.OOWAN  T.  OOWAN. 


an  N.  G.  ■»> 

(Ma  807.) 

Match  81, 


(Sopxeme  Court  of  North  Can^a. 

192a) 

1.  PSINOIPAX.    AKD    AGEHT    ^>188(4)  —  ElVI- 

nuTCB  or  rBAunnixNT  acts  bt  DsnnDAifr's 

AOSNT  WEBB  ADMISSIBLE. 
In  an  action  to  aet  aside  deeda  from  plain- 
tiff to  defendant  on  the  ground  of  fraud,  evi- 
dence as  to  conduct  of  M.  objected  to  on  tbe 
ground  tbat  the  defendant,  and  not  M.,  was  al- 
leged to  have  committed  the  fraud,  was  com- 
petent since  M.  was  acting  for  defendant. 

2.  PLEADXItO  <9=»398— I>EMN D ANT  HELD  NOT 
SUEFBISXD  BT  VAKIAKCE  VBOM  COMPLAINT  OF 
TB8TIM0NT  OV  HIS  OWN  WITNESS. 

In  an  action  to  set  aside  deeda  from  iglain- 
tlfl  to  defendant  on  the  alleged  ground  of  de- 
fendant's fraud,  tbat  defendant  was  not  taken 
by  surprise  hy  evldraiee  that  his  own  agent 
committed  the  fraud  la  shown  by  the  fact  that 
he  Introduced  the  agent  as  his  own  witness. 

8.  Tbial  «=3l39(l)— Nonsuit  pbopeblt  oveb- 

BULBD  WHEaa  COMPLAINT  IB  SUPPOBTED  BT 
KTIDENCS. 

Where  there  was  ample  evidence  to  support 
the  allegations  «t  tiie  complaint,  a  motion  for 
judgment  of  ncnanit  was  properly  denied. 

Appeal  from  SuperUv  Court,  Bladen  Ooon- 

ty;  Calver,  Judge. 

Action  by  Jane  Cowan  against  Georglna 
Cowan.  Judgment  for  plaintiCT,  and  defend- 
ant excepted  and  appeals.  No  error. 


«B»Fte  elksr  easM  see 


lame  tople  and  KBT-KOUBER  In  all  Kc7-«mb«ea  Uivto  and  InJNxw 
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This  Is  an  sctioii  to  set  aside  certain  deeds 
executed  by  the  plaintiff  to  the  defoidant, 
ber  dani^tOT-ln-law,  on  the  ground  of  fraud. 
There  was  a  verdict  and  Judgment  tor  |be 
plaintiff,  and  tlie  deCsndant  «zcq»ted  and  ap- 
pealed, 

Lyon  &  Lyon,  of  WhiteTUIe.  for  appellant. 
J.  Bayard  Otark,  of  Elizabeth,  for  appel- 
lee. 

PER  OXTBIAM.  We  have  carefully  exam- 
ined the  record  and  find  no  error. 

[1,2]  The  evidence  as  to  the  conduct  of 
Hathls  which  was  objected  to  upon  the 
ground  that  the  complaint  allied  that  the 
defendant,  and  not  Blathls,  had  committed 
the  fraud,  was  competoit,  as  Hathis  was  act- 
ing for  the  defendant,  and  that  the  defendant 
was  not  takra  by  surprise  Is  shown  tgr  the 
fact  that  be  was  Introduced  as  a  witness  for 
the  defendant. 

[3]  There  was  ample  evidence  to  support 
the  allegatitms  of  the  omiplalnt,  and  the  mo- 
tion for  Judgmott  ot  nonsuit  was  prwerly 
denied. 

No  arm, 

an  N.  C.  S80) 

cm  or  BALEIQH  T.  QABOIilNA  POW- 
ER &  LIGHT  OO.   (No.  2fi&) 

<Supreme  Gonrt  of  North  Candlna.  March  81, 

1920.> 

Sranr  nuuoAns  «=>57(4)— Cm's  oou- 

fLAUTT  rOB  FBOPOanONATB  SHABB  09  COST 
OF  BEIDGB  HELD  inSUTfllOIEIIIT. 

A  complaint  by  a  city  against  a  street  rail- 
road company  to  recover  a  proportionate  part 
of  the  cost  of  a  bridge  alleged  to  have  been 
built  by  another  railroad  company  without  al- 
leging that  plaintiff  dty  had  paid  anything  for 
erection  of  said  bridge  AaU  not  to  state  a  cause 
of  action. 

Appeal  from  Snpolor  Court,  Wake  Oran- 

ty;  GuioD,  Judge. 

Action  by  the  City  of  Raleigh  against  the 
Carolina  Power  &  Light  Company.  From  a 
Judgment  dismissing  the  action  upon  the 
pleadings,  plaintiff  appeals*  AfBrmed. 

The  following  Is  a  copy  of  the  complaint: 

''The  plaiotifl,  complaining  of  the  defendant, 
alleges: 

"0.)  That  the  plaintiff  is  a  duly  incorporated 
municipal  corporation  ot  the  state  d  North 
Carolina. 

"(2)  That  the  defendant  la  a  corporation  or- 
ganiaed  and  existing  and  by  virtue  of  the  laws 
of  the  state  of  North  GaroUaa  with  its  prin- 
dpal  place  ci  buslneBS  in  the  dtj  of  Balelgb, 

N.  a 

"(3)  That  at  the  time  hereinafter  alleged  the 
defendant  was  engaged  In  the  operation  of  a 
street  railway  in  the  city  of  Ralel^  under  a 
charter  granted  by  said  dty. 


"(^  That  at  the  tinn  herdnafter  alleged  die 
Seaboard  Air  Line  Bi^way  was  a  etnporation 
duly  incorporated  under  the  laws  of  Virginia, 
North  Carolina,  and  other  states,  and  was  en- 
gaged in  the  operation  of  a  line  of  railroad  ex- 
tending through  the  city  of  Raleigh. 

"(S)  That  in  the  constmcdon  of  the  Raleigh 
&  Gaston  Railroad  Company,  predecessor  of  the 
Seaboard  Air  Line  Railway,  it  became  neces- 
sary to  cmstmct  a  bridge  at  the  pmnt  whrn 
Hillsboro  street  in  the  city  of  Raleigh  crossed 
the  tradi  of  said  Raleigh  &  Gaston  Railroad 
Company,  and  said  bridge  was  constructed  of 
wood  and  was  in  existence  at  the  time  of  the 
passage  of  the  ordinance  by  the  dty  of  Raddgfa 
hereinafter  referred  to. 

"(6)  That  the  board  of  aldermen  of  the  dty 

of  Raleigh  on  the    day  of  July,  1912, 

enacted  an  ordinance  requiring  the  Seaboard 
Air  Line  Railway  to  replace  said  wooden  bridge 
with  a  sted  or  reinforced  c(mcrete  bridge  of 
design  and  plan  to  be  approved  by  the  board 
of  aldermen  of  the  dty  of  Raleigh,  and  as  a 
part  of  said  ordinance  the  said  board  of  aldei^ 
men  enacted  the  following  sectiona: 

"  'Sec.  14.  That  where  in  the  dty  of  Raleigh 
any  bridge  or  bridges  crossing  any  street  at, 
above  or  below  street  level,  other  than  those 
bridges  owned,  built,  and  maintained  wholly  by 
the  dty  of  Rideigh,  are  bnil^  replaced,  repsJxed, 
remodeled  or  renewed,  and  any  company  op- 
erating street  cars  or  other  modes  of  transpor- 
tation by  which  cars  are  operated  on  fixed  or 
stationary  track  or  trades  laid  in  the  streets 
of  the  dty  Raleigh,  and  sudi  track  or  trat^ 
shall  cross  such  bridge  or  bridges,  then  the 
person,  firm  or  corporation  operating  said  street 
tra(^  shall  Join  with  the  other  parties  buildiug, 
repladng,  repairing,  remodeling,  or  mainfutwi^tg 
sudi  bridge  or  bridges,  and  shall  pay  its  wr  their 
proportionate  share  of  the  cost  of  building,  con- 
structing, renewing,  remodeling,  repairing  or 
maintaining  sudi  bridge  or  bridges. 

"'(a)  That  if  any  person,  firm  or  corpora- 
tion operating  street  cats  or  other  mode  of 
transportation  over  fixed  or  laid  trade  or  trades 
on  the  streets  of  Raleigh,  whose  said  tracks 
shall  cross  any  such  bridge  or  bridges,  shall  re- 
fuse or  fw  fifteen  days  fail  to  Join  with  tiw  oth- 
er parties  la  building,  eonstnieting,  renewing, 
repairing,  or  maintaining  any  such  bridge  or 
bridges,  or  to  pay  tiidr  inroitortionate  cost  of 
the  same  after  having  been  requested  in  writing 
to  Join  therein,  then  the  person,  firm  or  cor- 
poration so  failing  or  refusing  to  do  shall  be 
subject  to  a  penalty  of  fifty  dollars  iot  every- 
day or  part  Uiereof  for  which  they  refuse  or 
fail  to  join  In  the  building,  eoaatructing,  rtpaif 
ing,  renewing,  remodeling,  or  mainfaiiiiwg'  maiA 
bridge  or  brides,  and  every  day's  Caitore 
refusal  to  so  Join  in  the  building,  repairing,  re- 
modeling, or  maintaining  such  bridge  or  bridgeai, 
shall  be  and  ctmstitute  a  separate  and  distinct 
offense.* 

"(7)  That,  as  required  by  said  ordinance,  the 
Seaboard  Air  Line  Railway  replaced  the  said 
wooden  bridge  with  a  bridge  of  reinforced  con- 
crete of  a  design  and  according  to  plana  ap- 
proved by  the  board  of  aldermen  of  the  dty  of 
Ralegh,  and  the  constroctlon  of  said  bridge  was 
d<me  in  such  manner  and  under  the  approval 
of  the  street  commisdoner  <jt  the  dty  4tf  Raleich. 

"fg^)  Prior  to  the  etunmeneement  of  tba  cm^ 
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a  traction  of  said  bridge  the  Carolina  Power  & 
Ugbt  Company,  a  Gorporation  engaged  in  op- 
watbv  Btceet  can  on  a  rtatbnary  track  aeiosa 
and  upon  said  Mdge,  was  raqneited  to  join  in 
building  the  reinforced  concrete  bridge  by  which 
the  wooden  bridge  was  to  be  replaced,  aa  re- 
qoired  by  the  said  ordinance  of  the  city  of 
Raleigh,  and  the  said  Carolina  Power  &  Light 
Company  refused  and  for  15  days  failed  to 
join  with  the  Seaboard  Air  line  Railway  In 
amstmcting  said  reinforced  concrete  bridge, 
and  the  said  cwnpany  refused  to  pay  its  pro- 
portionate part  of  the  cost  of  same  after  hav- 
ing been  reqaested  in  writing  to  Join  therein. 

"(9)  Tliat  the  construction  of  the  reinforced 
concrete  bridge  to  rei^ce  the  wooden  bridge 
was  completed  at  a  total  cost  of  $12,496.21. 

"(10)  That  a  bridge  of  the  character  required 
by  the  traffic  on  Hillsboro  street,  other  than  the 
cars  of  the  Carolina  Power  &  Light  Company, 
could  have  been  constructed  tar  the  sum  of 

"(11)  That  the  Carolina  Power  ft  Ught  Com- 
pany's proportionate  part  of  the  cost  of  said 
bridge  la  $3,682.77,  which  is  a  sum  equivalent 
to  the  difference  in  the  cost  of  the  bridge  if 
it  had  been  built  of  sufficient  strength  and  size 
for  ordinary  traffic  crossing  said  bridge  and  the 
cost  of  tbe  bridge  when  constructed  of  suffi- 
cient stxe  and  strength  for  use  by  tbe  Caro- 
lina Power  &  light  Company  in  iterating  ita 
cars  across  the  same  in  safety. 

"(IS)  That  prior  to  the  commencement  of  this 
action  the  Carolina  Power  ft  Light  Company 
was  called  upon  to  make  payment  of  the  sold 
sum  of  $3,602.77,  and  haa  failed  and  refused 
to  do  so. 

"Wherefore  plaintifE  demands  judgment  that 
it  recover  of  the  defendant,  Carolina  Power  ft 
Ldght  Company,  the  sum  of  ^,692.77,  with  in- 
terest thereon  from  the  2&th  day  of  January, 
1914,  until  paid,  and  the  costs  of  this  action 
to  ba  taxed  by  die  dark. 

*'John  W.  Hinsdale.  Jr.. 
"Attorney  for  Plaintiff." 

John  W.  Hinsdale,  Jr.,  and  Murray  Allen, 
both  of  Raleigh,  for  appelant 

James  H.  Poo  and  W.  L.  Onrtle,  both  of 
Ralelgti,  for  appellea. 

BROWN,  J.  We  agree  wlOi  the  counsel 
for  the  defendant  that  the  complaint  states 
no  canse  of  action  In  b^alf  of  the  plalntlfT 
against  the  defendant  The  Seaboard  Air 
X^ilne  Railway  Is  no  party  to  this  action,  and 
J3«ek8  no  judgment  against  the  defendant,  and 
what  rights  it  may  have  against  the  def«id- 
ajit  Is  not  for  as  to  determine  in  this  action. 

It  appears  from  the  complaint  that  the 
Seaboard  Air  Line  Railway  replaced  tbe 
woodra  bridge  over  its  tracks  aa  they  crossed 
ZXiUsboro  street  with  a  bridge  4^  relnforoed 
ocMicrete,  mnnroved  by  the  defendants  an- 
tliorltlea.  It  tartbae  appears  timt  the  ocm- 
srtsiictlon  of  the  said  bridge  cost  the  Seaboard 
Une  Railway  $12,496.21.  TIm  plaintur 
Remands  Jndgmesit  against  the  defendant  for 
tb«  sum  of  $3,692.77,  Which  It  to  alleged  la 
tXte  proportionate  part  of  the  cost  of  said 


bridge  which  Oie  defendant  shooM  pay. 
There  la  no  allegation  In  the  complaint  that 
tbe  plaintiff,  the  dty  of  Raleigh,  paid  one 
penny  for  the  erection  of  the  said  concrete 
bridge.  Upon  what  theory  the  plaintiff  can 
recover  when  It  has  paid  out  nothing  we  are 
unable  to  see.  The  mtlre  complaint  dis- 
closes clearly  that  the  purpose  of  the  action 
Is  to  recover  money  of  the  defendant  which 
was  paid  out  by  tbe  Seaboard  Air  Line  Rail- 
way Company. 

We  think  the  complaint  falls  to  state  a 
cause  of  action  in  behalf  of  the  plaintiff,  and 
that  the  acllw  was  pn^erly 

Affirmed. 


aw  N.  c.  «98) 

GABOTHBRS  t.  JAMES  f^TEWART  ft  CO.. 
Inc.   (No.  SOB.) 

(Siweme  Court  of  North  Carolina.  Maidi  81, 

laao.) 

1.  Btidekcs  ^»443(2)— Rtjlk  against  con- 

TBADICniTO  WaiTTEN  CORTEACT  IMAPPLICA- 
BLB  TO  CONTBAOT8  BKTWEEN  DIFFEHENT  PAK- 
TIBS. 

Showing  that,  as  an  inducement  and  condi- 
tion precedent  to  plaintiff  contracting  in  writ- 
ing with  tbe  government  to  work  for  it  in 
France  at  TO  cents  an  hour,  defmdant,  for 
whom  plaintifF  waa  woiling  aa  foreman,  and 
who  was  to  be  a  contractor  of  the  government 
for  work  in  France,  agreed  that  he  should  re- 
ceive 87%  cents  an  hour,  does  not  violate  rule 
against  oontradietkm  of  written  oontraet  bj 
parol. 

Z  OONTBACTfl  4=>246(2)— RtJXE    OF  IBSG^ 

NOT  APPLICABLE  TO  CORTSAOTS  BCTWCBN 
DIFFEBKKT  PABTIKS. 

Rule  of  merger  of  parol  contract  In  written 
contract  Is  not  applicable  where  as  a  condi- 
tion to  plaintlETs  entering  into  written  contract 
with  tbe  government  to  work  for  it  at  70  cents 
an  hour  defendant  orally  contracted  with  plain- 
ttfl  that  he  should  receive  87^^i  centa  an  hour. 

Appeal  from  Superior  Court,  Cumberland 

County ;  Calvert,  Judge, 

Action  by  W.  A.  C&rothers  against  James 
Stewart  ft  Co.,  Incorporated.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Rose  ft  Rose  and  Nlmodks  ft  Nlmocks,  all 
of  Fayetteville,  for  appellant 

Sinclair  ft  Dye^  (tf  Fayetteville,  for  ^ppd- 
lee. 

PBB  CURIAM.  The  plaintiff  was  an  em- 
I^oyfi  at  def^dant  as  a  carpmtw  fi>renun 
receiving  87%  cents  an  hour.  The  defendant 
became  a  contractor  odf  the  United  States 
government  to  do  construction  work  In 
France.  The  government  was  to  fnmtsfa  all 
tools,  equipment,  etc.  The  necessaiy  labor 
and  superintendent  was  to  be  secured  by  the 
defendant  Tbe  defendant  throng  its  super- 
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Intntdcnt;  EL  N.  Pntt^  taiduoed  iJalntlff  to  go 
to  B^nuue.  He  Blgned  tbe  contract  to  work 
for  UiA  govemment  at  70  coits  per  bour, 
TbSM  contract  Is  also  signed  by  defendant  u 
agent  of  and  on  txiailt'ot  the  gOTcmment 
Plalntlfl  allflgea  tba^  vbUe  In  employment  of 
defendant;  and  before  signing  tiie  conbract 
to  wotfe  toot  the  government  at  70  cents,  be 
bad  an  agreonent  with  Pratt  for  defoidant 
that,  If  be  wonld  go  to  France  and  sign  the 
contract  with  tbe  government,  he  should 
rec^ve  at  least  87%  cents  an  hour.  PlalutUF 
sues  to  recover  the  dUference  betwerai  70 
cents  per  boor  and  87%  cents  per  bour,  ad- 
mitted to  be  f553.4&  At  conclusion  of  evi- 
dence the  defendant  moved  to  nonsuit  the 
plabitUC 

We  think  there  Is  abundant  evidence  to 
establish  the  agreement  to  pay  87%  cents  an 
hour.  The  plaintiff  testifies  to  i^  and  also 
that  in  bis  formal  application  for  employ- 
ment be  inserted  in  it  a  omdition  that  be 
was  to  receive  87%  cents  an  hour  and  gave 
it  to  Pratt  for  defendant 

There  is  evidence  that  defendant  knew  of 
Pratt*s  contract  and  never  repudiated  It. 
This  Is  shown  by  Pratt's  letter  to  defend* 
ant  of  June  22, 1918,  In  which  Pratt  Informs 
them  of  bis  agreement  with  plaintiff.  This 
letter  Is  a  strong  testimonial  to  the  efficiency 
of  the  plaintiff.  We  think  there  is  abundant 
evidence  of  the  agreement  to  pay  the  87% 
cents  to  plaintiff  if  he  would  sign  up  with 
the  government  at  Instance  of  defendant  and 
go  to  France,  and  that  defendant  knew  of 
the  agreement  and  ratified  It 

[1]  It  Is  contended  that  the  agreement  to 
pay  67%  cents  Is  a  violation  of  the  rule 
which  problblts  the  contradiction  of  a  writ- 
ten contract  by  parol  evidence.  We  do  not 
think  the  rule  applies  here. 

The  ccHitract  in  writing  was  made  with 
the  government  and  In  It  plaintiff  agreed  to 
accept  70  cents  per  hour  from  the  govern- 
ment The  c<mtract  for  t&e  87%  cents  per 
bour  was  In  parol  and  a  separate  and  dis- 
tinct contract  entered  Into  by  plaintiff  with 
defendant  before  the  contract  with  the  gov- 
ernment was  signed. 

The  consideration  for  the  parol,  the  first 
contract  was  that  If  plaintiff  wonld  enlist 
with  defendant  for  the  govemment  as  a 
workman,  the  defradant  would  see  to  it  he 
received  at  least  87%  cents  per  hour.  This 
was  a  separate  and  distinct  contract  and  pr^ 
ceded  the  one  in  writing  with  the  govemment 
It  constituted  a  condition  precedent  to  the 
plalntlfTs  entering  into  and  executing  the 
written  contract  with  the  government  and 
Is  separate  and  distinct  from  It  Under  the 
authorities  there  Is  no  contmdictlon*  and 
parol  evidence  was  competent  to  prove  snch 
condition  precedent  Elliott  on  Contracts, 
H  1820-1650;  Typewriter  Co.  t.  Hardware 
Ga«  143  N.  a  97,  65  S.  B.  417;  Taylor,  BM- 


dence,  1 103S ;  Basnlght  Jobbing  On.,  148  K. 
a  357,  62  S.  B.  420. 

[2]  N<w  do  we  think  flie  parol  eontmct  to 
pay  87%  oratn  is  merged  into  the  written 
contract  to  pay  only  70  cents,  for  the  very 
good  reason  that  the  latter  was  made  with 
the  govemment  The  parol  contract  was 
made  with  the  deteidai^  and  guaranteed  to 
plaintiff  wagee  while  In  France  of  not  less 
than  87%  cmts  per  honr. 

We  think  the  mUngs  of  the  ocnrt  vtptm  the 
questions  of  evidence  were  correct  and  that 
the  charge  presented  Cha  matter  to  tba  Jnir 
fairly  and  fully. 

We  find  no  error. 


a™  N.  c.  iu) 

SOUTHERN  BXPBBSS  CO.  «t  aL  t. 
PRITCHETT.    (No.  863.) 

(Suimme  Oonrt  of  Vorfh  Garallna.  April  7, 

leao.) 

Tansis  «s»101— Iaub  obtainw  bt  aokht  or 

FBEHISBS  OCCUPIED  BT  PBIIfOIFAI.  HKLD  HI 
TBU8T  TOa  FUHOXPAIi. 

It  was  a  breadi  of  good  CRltfi  for  an  ^ent 
while  occupying  premises  of  tiie  principal,  dnr* 
Ing  its  teDan<7,  wiUiout  its  knowledge,  and 
without  the  knowledge  of  the  owners,  to  secure 
a  lease  io  hii  own  name;  the  owners  tolnking 
that  they  were  renewing  the  lease  of  toe  prin- 
cipal, and  he  Is  a  mars  tnutoe  lor  tlie  boieflt 
of  tbe  prindpaL 

i^[^>eal   from   Superior  Coort;  Fwaytli 
Gounty;  McEIroy,  Judge. 

Action  by  the  SontbCTi  BbciHeBB  Company 
and  others  against  J.  B.  Pritdiett  Jadg- 
meat  for  plaintiffs,  and  defendant  ivpeols. 
Mo  wror. 

J.  S.  Alexander  and  D.  a  Kirl^i  boCb  <rf 
Winstmi-Salem,  for  appellant 

Swink.  Komer  &  Hntchlns,  and  Bfanly, 
Hendren  &  Womhle,  all  of  Wlnston-iialera.  foe 
appeUeea. 

CIiABK,  G.  J.  The  Southern  Bxpreaa  Oo. 
was  occupying  an  office  In  Winston  under  a 
lease  for  five  years  from  April  1,  1911. 
Socm  after  the  exE^tton  of  tbe  flre-Tcar 
term,  tbe  defendant  who  was  maiwglng 
agent  of  the  express  company  at  that  point, 
had  a  convrasatlon  with  one  of  the  owners 
of  tbe  pn^rty  abont  rmewlng  tbe  lease, 
who  said  it  made  no  qiedal  difference,  fbat 
the  matter  could  run  on,  and  whenever  ttie 
express  cmnpany  wanted  a  lease  It  oonld 
get  it  On  February  28,  1017,  the  defenaSBnt 
was  notified  by  the  express  company  ttiat  It 
desired  to  renew  the  lease  for  anotber  year, 
from  April  1, 1017,  and  he  was  Instructed  to 
see  tbe  owners  as  to  tida.  Tbe  defieodant 
saw  the  owners,  and  reported  to  ttie  vxpreaB 
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company  that  the  owners  were  willing  that 
the  express  company  shonld  continne  renting 
the  premises  as  theretofore,  but  the  rent 
would  probably  be  increased  to  S75  per 
m<mth.  On  Noranber  26,  1917.  the  defend- 
ant, while  still  managing  agait  of  the  ex- 
press company  at  Wlnstcm,  decided  to  leave 
their  service,  and  on  December  1st  took  a 
lease  In  his  own  name  for  one  year  from  De- 
conber  1.  IftlT,  with  the  privily  of  four 
years  more  at  the  same  rental  for  the  prem- 
ises then  occupied  by  the  express  company. 

It  am)ear8  from  the  testimony  of  Mr.  O.  B. 
Bennett,  one  of  fiie  owners,  tliat  be  thought 
the  defendant  was  acting  few  the  express  com- 
pony,  and  that  the  lease  he  agreed  to  was 
In  the  name  of  tba  expnm  company,  and  that 
he  wonld  not  have  leased  It  to  tiie  defendant 
tf  he  bad  k3D0wn  that  he  was  trying  to  lease 
the  premises  for  himself.  Two  other  wit- 
nesses testified  that  the  defendant  tcAA  them 
tn  conversation  that  Benn^t,  the  owner,  was 
not  aware  that  the  defendant  was  leasing 
the  property  for  himself,  and  <Bie  of  them 
said  the  defendant  furUier  stated: 

"If  Mr.  Bennett  had  been  aware  that  he  (the 
defeodant]  was  trying  to  lease  it  lor  himself, 
he  would  not  have  gotten  IL" 

Tba  defendant  being  recalled,  admitted  the 
above  conversation,  exo^  the  last  statemoit. 

The  court  pnqierly  diarged  the  Jury  on  the 
first  Issue  tha^  If  they  believed  the  evidence^ 
the  defendant  on  Novemb»  26,  1917,  at  the 
time  he  took  a  lease  of  the  premises  for  him- 
ael^  was^manas^ng  agent  of  the  express  cchu- 
pany  at  Winston,  and  as  such  agent  acquired 
knowledge  with  respect  to  the  occupancy  of 
the  premises  by  means  of  which  he  secured 
the  lease  to  himself. 

The  court  farther  correctly  charged  the 
Jury,  as  to  the  second  issue,  Oi&t  the  South- 
em  Express  Company  on  November  26,  1917, 
was  occupying  the  premises  In  question  as  a 
t^ant  by  the  year,  be^nnlug  April  1,  1917 
(Murrlll  V.  Palmer,  164  N.  a  50,  80  S.  E.  55), 
and  directed  the  jury  to  answer  that  issue 
"Tes." 

The  court  also  correctly  charged  the  Jury 
upon  the  third  issue  that  If  they  believed  the 
evidence  It  was  the  purpose  of  the  express 
company  not  to  vacate  the  premises  in  qnes- 
tioa  until  they  had  completed  arrangements 
to  obtain  other  quarters,  and  they  had  not 
done  so  when  the  defendant  leased  these 
IHremlses. 

The  fourth  and  last  issue,  and  whldi  Is 
xeally  the  only  cntroverted  question,  was: 

"Does  the  defeodant  bfdd  the  said  lease  in 
araat  for  the  plaintiff  expxem  eompany,  as  at 
Iflged  in  the  complaint?" 

The  court  upon  this  issue  charged  the  Jury: 

"The  court  ts  of  the  <vinioQ,  gentlemen  of  the 
Jnry.  and  so  charges  you,  t^t  If  the  defendant. 


while  actiog  as  agent  of  the  plaintiff  express 
company  at  this  place,  and  while  actually  occu- 
pying thifl  building,  either  for  a  term  of  one 
year,  or  from  montii  to  month,  and  with  knowl- 
edge of  these  fiiets,  went  to  the  Messrs^  BennM 
(the  owners)  and  secured  a  lease  from  tim  In 
hia  own  name  and  for  his  own  benefit,  then-vn- 
der  those  clrcomBtances  and  conditions  he  would, 
at  the  opti<Hi  of  the  plaintiff  egress  company, 
hold  the  lease  as  tmstee  for  its  benefit."  ■ 

The  Jury  found  Oils  Issue  "Yes."  There  Is 
ample  evidence  to  Justify  this  finding  of  fact, 
and  the  instmctlon  as  to  the  law  was  correct. 

This  case  presents  really  only  one  Issue  of 
fact,  and  there  is  very  little  controversy  as 
to  that  As  a  matter  of  law.  It  is  clear  that 
the  charge  of  the  court  upon  the  fourth  Is- 
sue was  correct  It  was  a  breach  of  good 
faltb  for  the  defendant,  as  the  Jutr  found, 
while  occupying  the  premises  as  agent  for  the 
express  company,  and  during  their  tenancy, 
without  their  knowledge,  and  without  the 
knowledge  of  the  owners,  to  secure  a  lease 
in  his  own  name,  the  owners  thinking  that 
they  were  renewing  the  lease  to  the  express 
company.  Such  condnct  cannot  be  sustained 
in  a  court  of  law. 

There  were  other  excepttons,  but  none  of 
them  require  any  dlacasiion. 

No  error. 


(in  N.  C.  389) 

VABSmAi  T.  mOVERSAL  OABAGB  GO. 
(No.  297.) 

(Suprune  Ckaat  of  North  Carolina.  March  SI, 
19200 

1.  LiVEBT  STABUE  AND  SABAea  KEKPEBB 

— Gabaob  Kama's  ifaoxjaancn  mxD  vol 

JUKT. 

In  aatomobile  owner's  action  against  ga- 
rage proprietor  for  damage  to  automobile  tak- 
en from  garage  during  nighttime,  question  of 
whether  garage  proprietor  had  been  negligent 
by  leaving  automobile  unprotected  with  the 
doors  open  and  no  one  in  charge  Held,  under 
the  evidence,  for  the  jury. 

2.  LiVBBT  STABLE  AND  OARAGE  KKEFBB8  4s>7 

—Evidence  ox  bbeotion  or  OAxaa  XN  oa- 

OAOE  AFTBB  TAEINfi  OT  AUTOUOBZU;  BXVEBSI- 

BLE  XBBOB. 
In  automobile  owner's  action  against  ga- 
rage keepers  for  damage  to  car  taken  from  ga- 
rage during  the  nighttime,  involving  question 
of  whether  garage  keeper  luid  been  negligent  in 
having  no  inner  gate  hi  the  garage  at  the  time 
tile  automobfle  was  taken,  the  admission  of  evi* 
dence  that  garage  keeper  had  erected  Inner 
gates  subsequent  to  the  taking  ol  the  automo- 
bile held  reversiUe  error. 

8.  Lmar  stablc  ahd  oauob  KtmnMB  9=s>7 
— DAXAQEa  ma  irjdbt  to  autohobiu  is 

DIFTEUHCE  BITWXBIf  TALia  BSIQBB  AlTD 
AITBE  nS  ZN  JUBT.  ■ 

In  automobfle  owner's  action  against  garage 
keeper  for  injury  to  automobile  taken  from 
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garaga  without  owner*B  eonaeDt,  the  measure  of 
damafea  la  the  difference  between  the  valoe 
of  the  aatomoUle  hefore  and  after  ita  injury, 
and  in  eatimatinB  this  difference  it  is  proper 
for  the  Jai7  to  eonddar  the  coat  and  ^^enses 
of  repairs. 

Appe^  from  Superior  Court,  Omnb^land 
County;  OolTert,  Judge;. 

Action  by  G.  H,  Farrell  against  the  Unlver^ 
sal  Garage  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  New  trial. 

This  is  an  action  to  recover  damages  for 
injury  to  an  automobile. 

It  was  admitted  Utat  the  plaintiff  was  the 
owner  of  the  automobile,  and  that  be  had 
left  it  at  the  garage  of  the  defendant  to  be 
taken  care  of  for  hire. 

The  plaintiff  introduced  evidence  tending 
to  prove  that  the  automobile  was  taken  from 
the  garage  at  night  without  his  consent  by 
one  Lee,  who  was  in  the  employment  of  the 
defendant,  and  that  it  was  damaged ;  that  at 
the  time  it  was  taken  f  rran  the  garage  there 
were  automobiles  in  the  garage,  Including  his 
own,  of  the  value  of  about  $50,000;  that  the 
doors  of  the  garage  were  open;  and  that 
there  was  no  one  present  to  protect  them. 

The  defendant  introduced  evidence  tending 
to  prove  that  while  Lee  was  In  the  employ- 
ment of  the  def^daot  his  working  hours 
were  over  at  6  o'clock,  and  that  the  automo- 
bile was  taken  from  the  garage  between  11 
and  12  o'clock;  that  David  McLaurln  was  in 
charge  of  the  garage  on  the  night  the  auto- 
mobile was  taken ;  that  about  11  o'clock  Lee 
came  to  the  garage  and  asked  permission  to 
use  the  automobile  of  the  plaintiff,  and  that 
McLaurln  told  him  he  could  not  use  it  nn- 
Ies8  the  plaintiff  gave  his  permission  to  do 
80  over  the  phone  or  by  written  order;  that 
Lee  then  left,  and  about  three-quarters  of 
an  hour  thereafter  McLaurln  left  the  front 
of  the  garage  temporarily  for  the  purpose  of 
going  to  the  second  story  of  the  garage  to 
close  some  windows,  and  that  while  thus 
temporarily  absent  be  heard  a  noise  indicat- 
ing that  some  cme  was  starting  an  automo- 
bile; that  he  ran  down  as  quickly  as  he 
could  and  found  Lee  living  with  the  auto- 
mobile of  the  plaintiff;  and  that  he  remon- 
strated with  him,  but  could  not  stop  him. 

On  the  croHs^xamlnatlon  of  this  witness  it 
was  shown  by  the  plaintiff  that  there  was 
no  inner  gate  at  the  garage  at  the  time  the 
automobile  was  tak^  therefrom.  This  wit- 
nesB  was  tbereaft«  recalled  by  the  plaintiff 
for  further  cross-examination  as  follows: 

"Q.  Have  you  got  en  inner  gate  there  in  that 
garage  now?  '  A.  Yea,  sir. 

"Q.  And  It  was  put  there  since  this  happen- 
ed? A.  Aboat  four  months  after  this  hap- 
pened. 

"Q.  But  it  was  put  there  since  this  happen- 
ed?   A.  Yes.  sir. 

"Q.  And  you  keep  it  locked  all  the  time  after 
dark?   A.  No.  sir. 


"Q.  Except  when  cars  are  out?  A.  No,  rir. 
"Q.  You  lock  It  at  night?  A.  Yes,  air;  when 
I  go  home." 

In  apt  time  the  defendant  objected  to  each 
and  every  one  of  the  questions  asked  this 
witness  and  the  r^^iee  made  by  the  witness 
thereto.  Objectton  orermled,  and  datendant 
excepted. 

At  the  conclusion  of  the  evidence  there 
was  a  motion  for  judgment  of  nonsuit,  whlcb 
was  refused  and  the  defendant  excepted. 

There  was  a  verdict  and  judgment  the 
plalndfF,  and  tlie  defendant  ^[^(MBled. 

Sinclair  &  Dye,  of  Fayetterlll^  for  aroel- 
lant 

John  H.  Oook  and  Cook  A  Oook,  aU  of 
Fayetterllle,  for  awdlee. 

ALLEN,  J.  There  would  be  much  force  in 
the  defendant's  motion  for  lodgment  of  non- 
suit If  the  plaintiff  was  seeking  to  nearer 
damages  on  account  of  the  n^Ugence  of  Lee 
because  he  tock  the  automobile  afta  bis 
working  hours  were  over,  and  thare  is  good 
reason  for  urging  that  at  that  time  he  was 
not  in  the  employment  of  the  defendant ;  but 
this  is  not  the  ground  of  the  plaintiff's  ac- 
tion. 

[1]  He  is  demanding  damages,  not  for  the 
negligence  of  Lee,  but  for  the  negligence  of 
the  defendant  Itself  In  leaving  the  automo- 
bile unprotected,  with  the  doors  open  and 
no  one  In  diarge,  so  that  any  one  passing 
could  take  It.  and  that  hid  automobile  was 
taken  and  damaged  by  reason  of  the  fallnre 
of  the  defendant  to  exercise  ordinary  care, 
and  on  this  phase  of  the  case  we  are  of  opin- 
ion there  Is  evidence  for  the  consideration  <tf 
the  Jury. 

[2]  There  Is,  however,  an  exception  which 
entitles  the  defendant  to  a  new  trial,  and 
that  Is  to  the  admission  of  evidence  that 
since  the  Injury  complained  of  the  d^endant 
has  made  changes  in  the  premises  by  erect- 
ing Inner  gates  at  the  garage. 

A  leading  case  on  this  subject  Is  Railroad 
V.  Havrthorne,  144  U.  S.  202, 12  Snp.  Ct  COl, 
36  L.  Ed.  406,  in  which  the  court  said; 

"Upon  this  question  there  has  been  some  dif- 
ference of  opinion  in  the  courts  of  the  several 
states.  But  it  is  now  settled,  npon  much  con- 
sideration, by  the  decisions  of  the  highest 
courts  of  most  of  the  states  in  which  the  ques- 
tion has  arisen,  that  the  evidence  is  Incompe- 
tent, because  the  taking  of  such  precautiona 
against  the  future  Is  not  to  be  construed  as  an 
admission  of  responubili^  for  the  past,  has 
no  legitimate  tendency  to  prove  that  the  de- 
fendant had  been  negligent  before  the  accident 
happened,  and  Is  calculated  to  ffistract  th^ 
minds  of  the  Jury  from  the  real  issne,  and  to 
create  a  prejudice  against  the  defend- 
ant.  •   •  • 

"The  true  rule  and  the  reasons  for  it  were 
well  expressed  in  Morse  v.  Railway  Co.,  above 
cited,  in  which  Mr.  Justice  Mitchell,  deliverinc 
the  unanimous  opinion  of  the  Supreme  Gontt 
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of  Miimwotm,  after  wUnbtg  to  eariier  cgHn- 
long  of  Oo  HUM  court  the  other  waj,  nid: 
'But  on  mature  reflecdon  we  have  conduded 
that  evidence  of  this  kind  oucht  not  to  be  ad- 
mitted nnder  any  drcnnutances,  and  that  the 
rule  heretofore  adopted  by  this  conrt  Is  on 
principle  wron^,  not  for  the  reason  given  by 
some  coarts,  tlMt  the  acta  of  the  employes  in 
making  such  repairs  are  not  admlsBible  against 
their  principals,  bnt  npon  the  broader  ground 
that  mch  acts  afford  no  le^timate  baria  for 
construing  such  an  act  as  an  admission  of  pre- 
vlons  neglect  of  duty.  A  person  may  have  ex- 
ercised all  the  care  which  the  law  required,  and 
yet,  in  the  light  of  his  new  experience,  after  an 
unexpected  accident  has  occurred,  and  as  a 
measure  of  extreme  caution,  he  may  adopt  ad- 
ditional safeguards.  The'  more  careful  a  person 
is,  the  more  regard  he  has  for  the  lives  of  oth- 
ers, the  more  likely  he  would  be  to  do  so,  and 
it  would  be  unjust  that  he  could  not  do  so 
without  being  liable  to  hare  inch  acts  constmed 
as  an  admlsdon  of  prior  negligence.  We  think 
sodi  a  rule  pats  an  unfair  Interpretation  up- 
on human  conduct,  and  virtually  holds  out  an 
Inducement  for  continued  negligence.'  80  ICnn. 
465;  468  [16  N.  W.  368,  369]. 

"The  same  rule  appears  to  be  well  settled  In 
Bngland.  In  a  case  Id  which  It  was  affirmed 
by  the  conrt  of  ezch'eguer  Baron  BramweU 
said;  'Peofde  do  not  furnish  evidence  gainst 
tbaraadveB  dmply  by  adopting  a  new  plan  in 
order  to  prevent  the  recurrence  of  an  accident. 
I  think  that  a  proposition  to  the  contrary 
would  be  barbarous.  It  would  be,  as  I  have 
often  had  occasion  to  teU  juries,  to  hold  that, 
because  the  world  gets  wiser  as  it  gets  older, 
therefore  it  was  foolish  before.*  Kurt  v.  Bail- 
way,  21  Law  T.  (N.  8.)  281,  263." 

This  authority  1b  dted  and  the  excerpts 
quoted  approred  in  McMillan  v.  Ballroad,  172 
N.  a  856,  90  8.  B.  683,  and  the  same  doctrine 
Is  dedared  In  Lowe  v.  Elliott.  100  N.  a  682, 
14  &  E.  61.  Myers  t.  Lomber  Oo.,  129  N.  C. 
262,  39  8.  B.  960,  Aiken  v.  Manufacturing 
Co.,  146  N.  a  S28,  60  8.  B.  6B6k  and  in  otber 
cases. 

It  Is  tnie  there  are  exceptions  to  the  rule, 
illustrated  by  Blevlns  v.  Cotton  MUls,  160 
N.  C.  493,  64  &  E.  428,  Tlse  v.  ThomasTUie, 
ISl  N.  C.  281,  65  S.  S.  1007,  Boggs  v.  Mining 
Co.,  162  N.  C.  804,  78  S.  B.  274,  and  Pear- 
son T.  Clay  County,  1^  N.  G.  224,  78  S.  B. 
73,  where  such  evidence  la  admitted  to  show 
that  the  plalntlfTs  Injury  was  brought  about 
In  the  way  claimed  by  him,  or  on  the  ques- 
tloa  as  to  Whose  duty  It  was  to  make  re- 
pairs, wh^  this  was  In  controversy,  or  to 
show  conditions  existent  at  the  time  of  the 
injury,  or  in  contradiction  of  a  witness,  bat 
the  evidence  admitted  here  Is  not  within  any 
of  the  exeeptlona. 

The  d^endant  introduced  McLaurin,  Its 
manager,  who  teetlfled  on  cross-examination 
that  there  was  no  Inner  gate  when  the  auto- 
mobile was  taken  fr<Hn  the  garage,  and  he 
was  afterwards  recalled  by  the  plaintiff  for 
farttier  cross-examination,  and  It  was  then 
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that  he  was  permitted  to  testify  orer  the 
objection  of  the  defendant  that  Inner  gates 
were  erected  at  the  garage  about  four 
mootbs  after  the  Injury  complained  of. 

This  latter  evidence  did  not  tend  to  ibov 
that  the  plalntlfl  was  injured  In  the  way  he 
claimed  or  conditions  «>TiiFt*"g  at  the  time  of 
the  Injury,  because  the  witness  had  already 
testlfled  that  there  were  no  Inner  gates  at  the 
garage  at  the  time  of  the  Injury,  nor  was 
the  question  as  to  whose  daty  it  was  to  make 
repairs  raised,  and  it  bad  no  tendency  to 
contradict  any  statement  made  by  any  wlt> 
nesa  for  the  plaintlfr  or  the  defendant 

The  evidence  was  Important  because  It  en- 
abled the  plaintiff  to  ui^  before  the  jury 
that  the  defendant  by  erecting  the  Inner 
gates  had  in  effect  admitted  that  the  pre- 
cautions of  the  defendant  at  the  time  the 
automobile  was  taken  were  insufficient,  and 
that  they  bad  negligently  failed  to  erect  a 
barrier  which  would  have  prevented  the  tak- 
ing of  the  aatnnoblle. 

There  is  also  an  exc^>tlon  In  the  record 
to  that  part  of  the  charge  on  the  issue  of 
damages  In  which  his  honor  instructed  the 
jnry  that  the  measure  of  damages  was  the. 
expense  necessary  to  put  the  aatomoblle  in 
the  same  condition  as  near  as  passible  as  it 
was  before  It  was  injured. 

[3]  The  correct  and  safe  rule  is  the  dlff^ 
ence  between  the  value  of  the  machine  be- 
fore and  after  Its  Injury,  and  In  esttanatlng 
this  difference  it  Is  proper  for  the  jury  to 
consider  the  cost  and  expcoises  of  repairs, 
and  In  some  Instances  this  may  be  ttie  dam- 
age which  a  party  may  be  oititled  to  recov- 
er, bnt  in  this  case  the  cost  ot  repairs  mi^t 
be  more  or  lees,  and  it  is  better  to  adhars  to 
the  well-aettled  mle. 

For  the  errar  p(rfnted  oat  then  imut  be  ft 
new  trlaL 

New  trial. 
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(Suprone  Oonrt  of  Nwth  OaroUna.   Mardi  24, 

1.  Tbzal  •=>141— On  ADxrnma  non,  ua- 
BXUTT  IS  QUEsnoH  or  uw. 

In  an  action  for  the  statutory  potalty  for 
unlawfully  issuing  a  marriage  license,  where 
the  plaintiff  admitted  the  facts  to  be  as  testi- 
Sed  by  defoidant  and  his  iritness,  the  question 
whether  d^endant  made  dne  ioqniry  befne  it* 
suing  the  Hcense  is  one  of  law. 

2.  Mabbiage  «=>25(4)— Reoisteb  icuei  hays 

BELIABLB  INFOBUATION  AS  TO  QUALXFIOA- 
TI0N8  BirOBB  ISSTHNO  LICENSE. 

Where  the  parties  implying  for  a  marriage 
license  are  not  known  to  the  register  of  deeds, 
he  moat  make  due  inquiry  as  to  their  quaUficai- 
tions  from  some  one  known  to  him  to  be  a  cred- 
ible person ;  it  not  being  sufficient  that  he  take 
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the  sworn  itatament  of  the  parties  or  their 
frltnds  not  known  to  him. 

S,  IfAsnxas  ^Es>28(6^BvimiroE  beld  hot 

to  SHOW  DUB  XnqUIBT  B STORK  IJCXKSB  16- 
■UXD. 

In  an  action  tor  the  penalt;  for  IssaiDgr  a 
maniage  lJc«nge  to  plaintiff's  14  ;ear  old  daugh- 
ter, evidence  that  the  register  inquired  as  to 
the  girl's  age  of  the  girl,  the  proapective  bride- 
frotHD,  and  the  taxi  driver,  all  of  whom  were 
nnknown  to  the  r^^ter,  held  insufiicieDt  to 
show  due  loqulrr,  ao  tba  register  was 

Uable. 

Brown,  J.,  tfasentlnflr. 

A]:q;>eal  from  Superior  Oonrt,  Wake  Ooonty; 
GuloD,  Judge. 

Action  by  Nat  G.  SdIpcs  against  Arch  J. 
Wood.  Judgment  for  defendant,  and  plain- 
tiff appeala  Reversed,  with  dlrectlCHis  to  en- 
ter Judgment  for  plaintiff. 

nils  case^  as  stated  In  the  record.  Is  as  fol- 
lows; It  being  necessary  to  set  out  tbe  ert 
denoe^  as  tbare  was  a  directed  verdict: 

Tbe  plaintiff  brought  this  suit  to  recover 
the  penalty  of  9200  for  tbe  unlawful  Jssolng 
of  a  marrisve  license,  resulting  In  a  mar- 
riage between  plaintiff's  13  year  old  daughter 
and  one  Lewis  Zapantaa,  a  Gre^  Plalntitt 
furOiN  contended  that  ttie  said  marriage  U- 
cenae  was  Issued  wlQiout  his  written  consoit, 
and  ttiat  the  defoidant  did  aot  make  reaeon- 
able  Inquiry  as  to  whether  tbere  was  legal 
Inyiedlment  to  said  marriage. 

nie  d^endant  contended  that  he  did  make 
teasoDEhle  Inquiry,  and  that  he  did  all  that 
the  law  contemplated. 

Nat  Snipes,  witness  for  Unudf,  testis : 

I  have  lived  in  Durham,  N.  0.,  all  my  life. 
Leora  Snipes  is  my  daughter.  She  waa  14  years 
old  lone  18,  1918»  and  was  bom  in  1904,  June 
18th.  She  is  now  married  to  Lewis  Zapantaa, 
a  Greek.  She  married  against  my  conseot.  I 
saw  Arch  J.  Wood  soon  after  the  marriage,  and 
he  said  he  issued  the  license  on  Zapantas'  state- 
ment; that  he  did  not  know  him  at  the  time 
be  issued  the  license.  Leora  Snipes'  age  was 
in  the  Bible.  The  Bible  from  which  X  took  her 
age  has  been  destroyed.  She  wore  short  dress- 
es and  did  not  weigh  over  80  or  100  pounds. 

<aoBB  eiramined; 

Uy  wife  does  not  live  widi  m&  She  left  and 
went  to  Baltimore.  I  never  gave  my  daughter 
a  certificate  to  work  in  the  factory.  She  work- 
ed in  the  factory,  and  I  got  %iS)  of  her  wages 
on  one  occasion  and  give  it  to  my  wife.  The 
factory  would  not  pay  her.  I  was  in  Virginia 
working  at  the  camps  and  didn't  know  anything 
about  my  daughter  working  until  I  returned 
home. 

Plaintiff  offered  record  of  Judgment  in  case 
of  State  T.  Zapantas  as  being  some  evidence 
tending  to  corroborate  plaintiff.  Defendant 
objects.  Objection  sustained,  and  plaintiff 
exeats.  The  record  shows  that  Lewis  Zapan- 
tas altered  a  plea  of  nolo  cont^dere  being 
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charged  with  marrying  Leora  Snipes,  a  fe- 
male, usOest  Oie  age  of  14;  plea  accepted  by 

state. 

Arch  J.  Wood,  witness  for  himself,  testl- 

fied: 

In  May,  1»18,  I  was  register  ct  deeds  for 

Wake  county.  I  served  four  years,  and  prior  to 
that  time  had  served  as  deputy  under  Mr. 
Charles  Anderson.  When  I  was  register  of 
deeds,  Hr.  W.  H.  Penny  was  my  deputy,  and  he 
is  now  serving  as  register  of  deeds  of  Wake 
county.    On  May  23,  I  issued  marriage 

license  to  Lewis  Zapantas  and  Leora  Snipes. 
On  the  morning  of  May  24,  1818,  I  remember 
it,  one  i.  W.  Banter  of  Cbapell  Hill,  a  man 
who  had  previously  beat  in  the  renter  <tf 
deeds  oBiee,  came  in  with  the  young  Greek  and 
a  young  lady,  nie  young  lady  seuned  to  be 
well  developed  and  full  grown  and  applied  for 
marriage  license,  and  Mr.  Hunter  stated  that 
he  knew  both  parties  and  that  they  were  from 
Norfolk,  and  he  simply  brought  them  there  for 
the  purpose  of  introducing  them.  He  ran  an 
automobile  for  hire.  He  had  previously  been 
In  my  t^ce,  and  I  knew  his  face,  and  he  told 
me  he  was  there  a  week  or  two  ago  witE  other 
parties  to  get  license,  and  I  inquired  of  Mr. 
Hunter  if  he  knew  both  parties,  and  he  stated 
that  he  knew  they  were-  of  legal  age,  and  he 
said  he  believed  them  both  to  he  more  than  18 
years  of  age.  I  questioned  the  Greek  very 
closely  and  asked  him  how  long  he  had  been 
knowing  the  young  lady,  and  if  he  knew  her  to 
be  18  years  old,  and  he  stated  that  from  his 
beat  information  he  believed  her  to  be  18  years 
old,  and  he  also  stated  that  the  young  lady's 
parents  knew  that  both  he  and  she  were  en- 
gaged to  be  married,  and  that  it  was  agreeaUe 
to  all.  He  stated  that  the  young  lady's  parents 
both  lived  in  Norfolk.  I  also  questioned  the 
young  lady  separately  and  apart  from  the  other 
two  parties.  I  did  not  try  to  keep  the  other 
parties  from  hearing  me.  She  waa  sitting  to 
one  side,  and  I  asked  her  the  date  of  her  Urtii. 
and  she  stated  that  she  was  18  years  old  in 
June,  1917,  snd  I  made  a  record  on  ttie  mar-  . 
riage  license  to  that  effect  at  that  time.  I  also 
asked  her  If  her  parents  knew  that  she  was  go- 
ing to  get  married,  and  she  said  that  they  did, 
and  that  it  was  agreeable.  She  stated  that 
her  parents  lived  in  Virginia.  She  then  stated 
that  the  laws  of  Virginia  required  her  to  be  21 
years  of  age,  and  the  laws  of  North  Carolina 
only  required  her  to  be  18,  and  that  It  was 
the  reason  that  she  was  getting  married  here. 

The  Greek  stated  that  tiie  reason  he  was  get- 
ting married  here  was  became  lie  was  going  to 
work  in  a  restaurant  in  Raleigh.  He  also  stat- 
ed that  it  was  perfectiy  agreeable  to  both  par- 
ties. I  made  all  the  inquiries  I  knew  how  to 
make,  both  from  the  parties  who  introduced 
themselves,  and  also  from  J.  W.  Hunter,  who 
witnessed  the  marriage.  I  married  them  and 
was  at  that  time  a  Justice  of  the  peace.  I  had 
known  Mr,  Hunter  scHuethlng  like  tiiree  ot  Coor 
weeks.  I  bad  seen  him  on  the  streets  several 
times,  and  he  had  been  In  my  office  once  some- 
thing Itte  three  or  four  meks  before  that  time. 
I  thought  Mr.  Hunter  was  a  reliable  man.  Ko 
statement  he  had  ever  made  to  me  had  pioren 
to  be  untrue. 

The  paper  which  you  hand  me  ia  the  license 
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I  Issued  at  that  time,  and  la  wttnessed  W. 
3.  Honter,  W.  H.  Penny,  and  O.  T.  BaOey,  who 
were  In  the  office  at  that  time.  I  properly  awwe 
tiie  Greek,  and,  as  £ar  aa  I  knew,  tlioe  waa  no 
legal  impediment  to  the  marriage  at  that  time. 
Leora  Snipea  said  that  she  waa  18  years  of  age 
fat  Jane,  U17,  and  I  mada  a  record  of  that  on 
the  stub,  and  tiiiia  Is  lb 

Cross-^amlned: 

I  did  not  know  either  one  of  the  parties  that 
morning  when  they  came  to  my  office.  I  had 
no  reason  to  doubt  her  age,  aa  abe  seemed  to  be 
well  grfnni  and  folly  developed  and  weighed 
aboot  126  poimda,  I  do  not  know  that  the  girl 
would  not  weigh  over  90  ponnds.  I  did  not 
know  the  character  of  Mr.  Hnnter  in  the  com- 
manity  in  wfaldi  he  lives.  I  do  not  know  wheth- 
er Hnnter  has  ever  served  time  on  tiie  roads  of 
Durham  county  under  a  aentence.  I  never  saw 
any  one  around  Raleigh  or  anywhere  else  who 
told  me  what  Irind  of  man  Hunter  was.  The 
first  time  I  ever  saw  him,  according  to  my  best 
recdiection,  was  about  three  or  four  weeks 
previously  to  Issuing  the  license.  I  know  ev- 
ery one  called  him  Tank.  I  relied  upon  the 
statement  of  all  three,  Hunter,  Zapantaa,  and 
Leora  Snipes.  I  had  seen  Ranter  several  times 
before  be  came  to  my  office.  He  told  me  that 
he  did  not  lire  in  Raleigh,  and  I  knew  no  one 
in  Raleigh  who  did  know  him.  I  do  not  know 
anything  abont  Mr.  Hunter's  character.  I  sup- 
posed he  waa  running  an  antomobUe  for  hire. 
I  had  seen  him  with  them  when  he  was  over 
here.  I  aaked  Hunter  where  he  lived  the  day 
that  I  issued  license,  and  he  said  that  he  lived 
In  ChapeU  Hill.  N.  a  He  also  told  me  that 
he  ran  an  antomobOe  for  hire  when  he  was  in 
my  office  before.  Hunter  told  me  that  Zapantaa 
and  wife  lived  in  Norfolk. 

The  marriage  llcoise  waa  offered  In  evl- 
doice.  At  the  foot  of  On  Ucenae  la  the  tolL- 
lowing: 

Lewis  Zapantaa,  being  duly  sworn,  says: 
That  the  parties  for  license  are  of  lawful  age, 
i.  e.,  both  being  over  18  years  of  age,  and  so 
far  as  he  is  informed  and  believes  there  ia  no 
lawful  cause  or  impediment  fnbidding  said  mar- 
riage. Lewis  Zapantaa. 

Sworn  and  snbscribed  to  befwe  me,  this  May 
28,  1918.  Arch  J.  Wood. 

It  Is  then  stated  that  the  parties  were 
married  by  Mr.  Wood,  as  Justice  of  the  peace, 
/»n  May  23, 1918.  at  Raleigh. 

W.  H.  Fenny,  witness  for  defendant,  testi- 
fied: 

I  am  register  at  deeds  of  Wake  county.  I 
was  chief  deputy  for  Ardi  J.  Wood,  register  of 
deeds  in  1918,  and  had  been  in  the  office  since 
January  1, 1902.  I  was  present  when  Zapantas 
and  Leora  Snipes  applied  for  marriage  license. 
We  question  and  take  notice  of  these  Virginia 
couples,  because  we  have  so  many  to  come,  and 
they  cannot  many  in  Virginia  until  they  arc 
21,  and  they  come  over  here  from  every  place  in 
Virginia.  Mr,  Hunter  said  he  knew  the  parties 
weB;  that  he  was  a  nice  Greek  and  a  gentle- 
man. Mr.  Wood  made  inquiry,  and  said  to 
me,  "What  would  yon  do  in  this  case?*  I  said 
tbe  girl  looked  to  me  to  be  18  years  old,  and  I 
went  over  and  asked  Uie  young  lady  myself.  Z 
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said:  "AOss  Snipes,  how  old  are  yon?  Have 
you  run  away  from  Norf(^  with  this  man?" 
She  said  her  iwraita  knew  It  and  she  could  not 
marry  in  Virginia.  Z  asked  her  when  ehe  was 

bom,  and  she  said  in  June,  1900.  I  said,  "How 
old  are  you?"  and  she  said  18  in  June,  1917. 
Mr.  Wood  asked  me  what  would  I  do,  and  I 
said:  "I  would  write  them,  and  would  have 
done  so  some  time  ago."  Mr.  C.  T.  Bailey  waa 
in  there  in  addition  to  six  other  derka.  Wood 
asked  them  their  agea,  and  they  said  they  lived 
in  Norfolk  and  could  not  get  married  there  and 
came  down  here.  I  aaw  Mr.  Wood  when  be  ad- 
ndniatered  tiw  oath.  CroB»«xamined :  Q.  Why 
did  yon  not  swear  the  man  who  brought  them 
down  and  reoommmded  them?  We  swear  the 
man  who  applies  for  Ucenae,  regardless  of  what 
their  ages  are.  We  always  question  partiei 
from  Virginia,  and  we  can  eatoh  them  1^  ask- 
ing them  the  year  of  birth. 

Ose  tor  defendant 

O.  Lb  Parl^am  testifleB  aa  foUows  for  idaln- 

tlfT: 

I  know  the  general  character  of  Nat  Snipes, 
and  it  is  good.  I  have  not  known  hlmi  receatiy. 
All  I  have  heard  regarding  bis  character  la  Uiat 
it  la  good. 

Or  own  ermalned: 

I  have  been  deputy  sheriff  of  Wake  county  for 
abont  21  years.  I  knew  Mr.  Snipes  when  he 
lived  In  Wake  county  about  20  years  ago.  Since 
that  time  he  has  been  living  in  Z>urham  county. 

W.  H.  Fumy,  recalled  ftw  farther  ezaml' 

nation: 

I  made  faigidry  as  to  the  girl's  age,  and  she 
said  she  was  bom  hi  June,  1900,  and  this  wvnld 
make  her  18  yeara  tAH.  She  married  In  May, 
1018.  I  said  190a  She  must  have  aald  1806. 
We  would  not  have  written  die  Uoenae  If  she 
had  said  1900. 

At  the  condUBloa  of  all  tbe  evidence,  couu- 
for  plaintiff  moved  the  court  for  a  verdict 
and  Judgmrat  in  favor  of  plaintiff,  which 
waa  refused,  and  plaintiff  excepted. 

It  was  stated  by  the  coiurt  that,  if  plaintiff 
would  withdraw  contradictory  evldrace  as 
herewith  set  out  In  record,  he  would  then  di- 
rect a  verdict,  as  a  matter  of  law.  At  the 
dose  of  tbe  evld«ii3e  In  the  cause,  counsel  for 
the  plaintiff  witbdrew  from  tbe  Jury  so  much 
of 'the  testimony  of  the  plaintiff  as  relates 
to  the  statement  made  by  the  defoidant 
as  to  the  Issuance  of  the  license  upon  In- 
quiry only  of  Lewis  Zapantaa,  and  further 
consent  and  agree  tbat  tbe  testlnumy  of  the 
witness  W.  H.  Penny,  conflicting  as  to  the 
dates  between  1899  and  1900,  may  be  correct- 
ed to  the  end  that  this  testimony  shall  appear 
to  be  that  the  statement  by  Leora  Snipes  ^as 
that  she  was  bom  In  1890,  and  tbat  she  was 
over  the  age  of  18  In  May,  1918,  at  the  time 
of  tbe  Issuance  of  the  license,  and  with  these 
corrections  counsel  for  plaintiff  submitted  to 
the  court  1^  consent  and  agre^oit  that,  If 
upon  all  tbe  teetimcmy  the  court  should  he  oi. 
the  o^nlon,  as  a  niatter  of  law,  th^-jlalntlfl 
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Ib  cuttOed  to  recorer,  judgment  sboll  be  al- 
tered tor  the  plaintiff,  trat  tliftt  it,  on  tlie  oth- 
er hud,  upon  the  wbtrte  evidence  the  coart 
shall  be  (tf  the  (vlnUm,  as  a  matter  of  law, 
tiiat  Uie  idalntlfl  la  not  entitled  to  recover, 
Qien  Judgment  diall  be  entoed  In  the  action 
for  the  defendant 

Upon  this  agreement  in  open  court,  the 
conrt  being  ct  the  oidnlon,  as  a  mattw  ot 
law,  tbat  the  defendant  did  not  Issue  said 
license  knowing  and  without  reasonaUe  In- 
qiOry  as  to  the  legal  Impedlmmt  of  age  to  the 
marrlagp  of  said  parties,  it  Is  adjudged  that 
the  i^intiff  Is  not  entitled  to  recover,  to 
which  plaintiff  excepted  and  ai^>ealed. 

J.  W.  Barbee,  of  Durham,  and  A.  J.  Tem- 
plet<»i.  of  Raleigh,  for  appellant 

Herbert  E.  Norrls  and  J.  M.  Brooghton, 
both  of  Raleigh,  for  appellee. 

WALKEIt,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  admitted  the  facta 
to  be  as  testified  by  the  defendant  and  hla 
witness  W.  H.  Penny,  and  the  question  ot  due 
Inquiry  by  the  defendant  before  issuing  the 
marriage  license  therefore  became  one  of  law. 

[3]  We  are  of  the  opinion  that  there  was 
error,  unless  we  are  to  overrole  the  many 
previous  decisions  of  this  court  upon  this  sub- 
ject The  cases,  or  a  majority  of  them,  will 
be  found  In  Gray  v.  Lentz,  173  N.  C.  846,  91 
S.  E.  1024,  L.  R.  A.  1917B,  863,  where  .the  law 
is  fully  stated.  Ibe  court  said  in  Will  lama  t. 
Hodges,  101  N.  C.  303,  7  S.  E.  788: 

"The  license  shsll  not  be  iBsued  aa  of  course 
to  any  person  who  shall  apply  for  It  The  reg- 
ister is  charged  to  be  cautioos  and  to  acruti- 
nize  the  application;  it  must  appear  probable 
to  him,  upon  reasonable  inquiry  when  he  has 
not  personal  knowledge  of  the  parties,  tbat  the 
license  may  and  ought  to  be  Issued.  The  prob- 
ability apm  which  the  TC«Ister  ahonld  act  ia 
not  such  as  arises  from  conjectore,  •  •  • 
bat  from  •  •  *  ioQUiry  of  tmstworthy  per- 
sons known  to  the  register  who  can  and  do  gtre 
pertinent  Information." 

And  In  TroUnger      Boroughs,  188  N.  0. 

817.  46  S.  B.  664: 

"While  we  may  not  prescribe  any  role  for  the 
guidance  of  the  register,  it  would  seem  that 
'reasonable  ingniry'  ioTolves  at  least  an  in- 
quiry made  of,  or  information  fumi^ed  by, 
some  person  known  to  tilie  register  to  be  reliable, 
or,  if  unknown,  identified  and  approved  by  some 
reliable  person  known  to  the  register.  This  Is 
the  rule  upon  which  banks  act  in  paying  cheeks, 
and  surely  in  the  matter  of  such  grave  Import- 
ance as  issuisg  a  marriage  license  the  register 
should  not  be  excused  upon  a  less  degree  of 
care." 

The  case  of  Oole  v.  Lews,  104  N.  C.  651,  10 
8.  B.  172,  is  equally  «nphatic  in  etatlng  the 
correct  prindple  in  wtuh.  Instances.  It  Is 
there  held  that— 

"When  a  register  of  deeds  issues  a  license 
tor  the  marriage  of  a  woman  under  18  years  of 
age,  without  the  assent  of  her  parmts,  npon 


the  apidlea:ti<m  of  one  of  whose  general  duir 
aeter  for  rdlability  he  was  ignorant,  and  vrtio 
falsely  stated  the  age  of  the  woman,  without 
making  any  farther  inquiry  as  to  his  sources  of 
information,  held,  that  be  had  not  made  such 
reasonable  Inquiry  into  the  ^cts  as  the  law 
required,  and  he  incurred  the  penalty  for  the 
neglect  of  his  duty  in  that  respect" 

In  Morrison  v.  Teagne^  148  N.  a  186>  85  S. 
B.  021,  it  was  lUnwlfle  bdd  that— 

"In  an  action  against  a  register  of  deeds  to 
recover  the  penalty  under  Revisal,  f  2000,  for 
issnlng  a  marriage  license  contrary  to  Its  pro- 
visions, where  the  uncontradicted  evidenee  show- 
ed that  the  register  took  die  word  of  the  pro- 
spective bridegroom  and  his  friend,  neither  of 
whom  he  knew,  as  to  the  age  of  the  young  lady, 
and  made  no  further  Inquiry  of  any  one,  the 
court  should  have  given  the  plaintieTs  prayer 
for  Instruction  that  as  a  matter  ot  law  defi- 
ant failed  to  make  reasonable  inquiry  as  to  the 
age  of  the  plaintifiTs  daughter." 

The  present  Chief  Justice  said  In  Lan^  v. 
Madiey,  144  N.  a  at  page  084.      S.  B.  at 

page  387: 

**The  application  was  made  by  a  man  wboee 
name  was  not  known  to  the  defendant,  whom 
he  does  not  show  to  have  been  trustworthy,  and 
as  to  whom  the  only  evidence  is  tbat  his  gener- 
al character  is  bad.  Such  inquiry  as  the  de- 
fendant made  In  this  case  was  not  reasonable. 
It  was  purely  perfunctory  and  did  not  furnish 
the  security  against  a  violation  of  the  law 
required  by  a  proper  observanos  of  the  require- 
ments of  the  statute.** 

The  court  said  In  Agent  t.  Willis.  124  N.  a 

29.  82  8.  E.  822: 

"The  defendant  seemed  to  think  that  an  oath 
on  the  part  of  anybody  was  all  that  was  nee- 
easary  to  authorise  him  to  issue  the  license.  But 
the  character  of  the  witness  and  aeeoraej  of 
information  are  the  things  that  the  register  of 
deeds  should  look  to  when  he  Issues  a  lloenae 
for  marriage,  in  case  where  there  Is  doubt  about 
the  age  of  the  jwrties.*' 

While  the  declslcms  dted  so  far  are  all 
clearly  i>ertlnent  and  furnish  a  strict  anal- 
ogy to  this  case  the  language  of  Justice 
Brown,  in  Morrison  v.  Teagne,  143  N.  O.  186, 
65  S.  E.  621,  also  clearly  apjdles  and  is  reiT 
persuasive  and,  as  we  deem,  controlling: 

"The  learned  counsel  for  the  defendant,  Ur. 
Gwaltney,  most  eameetly  contended  in  his  argn- 
ment  that,  upon  a  fair  interpretation  of  the 
words  'reasonable  inquiry,'  the  charge  of  his 
honor  should  be  sustained.  Notwithstanding 
we  find  ourselves  unable  to  rec<mcile  this  view 
with  very  recent  decisions  of  this  court,  we  agree 
with  eounsel  that  upon  the  evidence  In  die 
record  the  question  was  one  of  law,  and  that 
his  honor  was  correct  in  so  holding.  The  on- 
contradicted  evid«kce  shows  tbat  the  register 
took  the  word  of  the  prospective  bridegroom 
and  his  friend  as  to  the  age  of  the  young  lady 
and  made  no  further  inquiry  of  any  one;  that 
the  register  did  not  Imow  either  Kennedy  or 
bis  friend.  The  repster's  suspldtm  aeems  to 
liave  been  aroosed,  for  he  inquired  wbj  tiwr 
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applied  for  Uoenae  in  TtylonriDe,  u  tin  girl 
Hved  in  Iredell ;  nevertheless,  be  made  no  fur- 
ther inqairy." 

Justice  Connor  said  la  Furr  t.  Jidmson,  140 
N.  a  U7,  62  S.  B.  664: 

'^t  wonld  teem  that  *reaaoiiable  loqniry*  Inr 
T<dTe8  at  least  an  inqnby  made  of,  or  infor- 
mation fomlahed  by.  some  person  known  to  the 
register  to  be  reliable,  or,  if  unknown,  identified 
and  approred  by  some  reliablo  person  known  to 
the  n«lster.*' 

The  case  of  Joyner  t.  Harris,  157  N.  O.  295, 
72  S.  E.  970,  is  in  some  respects  much  like 
oar  case.  The  prospectiTe  bridegroom  and 
his  friend,  and  brother,  who  gave  information 
to  the  register  of  deeds,  were  both  of  good 
appearance.  The  register  stated  that  he 
thon^t  from  their  looks  that  they  were 
trustworthy  and  would  not  get  him  in 
trouble.  They  certainly  made  a  very  good 
Impression  on  him  by  their  frankness  and 
general  demeanor.  As  to  this  case  we  said  iu 
Gray  t.  Lentz,  supra: 

"The  case  of  Joyner  t.  Harris.  157  N.  C. 
295  [72  S.  B.  970],  while  in  some  respects  not 
like  this  one,  is  yet,  In  principle,  not  onlike  It 
It  referred  to  the  rule  which,  as  we  have  said, 
had  been  settled  for  some  time  in  several  de- 
daions  of  this  court,  that  the  register  should 
have  some  reliable  infbmation  before  he  issues 
the  license,  and  not  act  blindly  or  too  eonfidins- 
Ij  upon  tibe  statements  of  mere  strangers,  and 
espedallT  Oiose  who  are  directly  Interested 
and  under  a  strong  temptation  to  falBify,  as 
here.   We  adopted  and  applied  the  familiar  rule 
formulated  in  previous  cases  and  held  that  suf- 
ficient inquiry  had  not  been  made.    It  is  true 
that  in  Joyner  v.  Harris,  we  treated  the  informa- 
tion given  as  to  her  age  as  practically  a  state- 
ment of  the  girl  herself;  but  the  case  is  oth- 
erwise decisive  of  this  one.   It  was  there  ssid: 
*If  we  should  hold  that  a  re^slsr  of  deeds  can 
satisfy  himsdf  as  to  the  essential  facts  upon 
such  an  Inadequate  investigation  as  was  made 
In  this  case,  we  would  defeat  the  very  object 
and  purpose  of  the  statute  to  throw  safeguards 
about  the  young  ^d  Inexperienced,  who  would 
by  reason  of  their  youthful  Impulses  be  liable 
to  enter  into  so  solemn  and  serious  a  relation 
lightly  and  unadvisedly  and  not  soberly,  discreet- 
ly, and  reverenUy,  as  they  shonld  do  and  as  the 
belt  interests  <^  sodety  reqniie  to  be  done.* 
Tbn  fact  that  th«  register  administered  an  oath 
to  the  applicant  and  his  friend  does  not,  of  it- 
self, exonerate  him.    He  is  permitted  by  the 
statute  to  do  so,  that  he  may  the  better  elicit 
the  facts,  and  his  doing  so  or  failing  to  do  so 
wonld  be  but  a  circumstance  for  the  jury  to 
consider.'* 

£3]  Now,  applying  these  authoritlea,  which 
seem  to  ^x  uniform,  to  the  facts  of  this  case, 
tbe  girl  was  under  14  years  of  age.  She 
came  to  the  raster's  office  on  May  24,  1918, 
aceompanied  by  her  lover,  I<ewis  Zapantas, 
and  J.  W.  Hunter,  who  was  represented  as 
tbeir  friend.  Huuter  had  been  in  the  office 
once  before,  about  a  week  or  two  before  that 
da^i  on  a  similar  errand,  to  get  a  license  toe 
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another  ooai^e  who  were  with  htm,  and  the 
register  was  told  by  him  that  he  had  been 
there  on  Oiat  occasioii,  and  by  this  tbA  regie- 
Ut  "knew  bis  fttce."  Honter  stated  to  flie 
r^dster  that  be  knew  both  parties,  Lewis 
Zapantas  and  his  female  conqianirai,  were  at 
l^U  age,  and  "from  his  best  information"  he 
bdieved  the  girl  to  be  18  years  old.  that  her 
parents  knew  ot  tbe  engagemoit  to  be  marri- 
ed and  approved  It,  and  that  ber  parents 
lived  In  Norfolk.  Yo.  The  register  also  ques- 
tioned tbe  girl,  and  she  stated  in  substance 
tbB  same  Oilng,  and  that  she  was  18  years 
old  in  Jnne^  1917.  Asked  why  she  came  bera 
to  be  married,  She  replied  tliat  accwdlng  to 
the  laws  of  Virginia  sbe  had  to  be  21  yean 
old.  Gre^  said  be  came  here  tor  tbe 
marriage  because  be  exx>ected  to  open  a  res- 
taurant in  Baleigb<  Tbe  register  testified 
that  "he  did  not  know  either  one  of  the  par* 
ties  that  morning  when  tbey  came  to  his  of- 
fice," bat  he  had  no  reason  to  doubt  the  girl's 
age,  as  seoned  to  be  well  grown  and  fol- 
ly developed  and  weighed  over  125  pounds. 
As  to  Hunter,  the  register  said  that  "he  did 
not  know  his  character  In  the  ctnnmunity  In 
which  he  lived  (Chap^  Hill),  and  that  no  ono 
had  ever  told  him  what  kind  of  man  Hunter 
was^"  and  he  furth^  said: 

"I  did  not  know  the  character  of  Mr.  Hunter 
in  the  community  in  which  he  lives.  I  do  not 
know  whether  Hunter  has  ever  served  time 
on  the  roads  of  Dnxham  county  under  a  sen- 
tence. I  never  saw  any  one  around  Bald^ 
or  anywhere  else  who  told  me  what  kind  of  man 
Hunter  was.  The  first  time  I  ever  aaw  him. 
acoording  to  my  best  recollection,  was  about 
three  or  four  weeks  previously  to  issuing  of 
license.  I  know  every  one  caUed  bim  Tank. 
I  relied  upon  the  statements  of  ail  three.  Hunt- 
er, Zapantas  and  Leora  Snipes.  I  had  seen 
Hunter  several  times  before  he  came  to  my  of- 
fice. He  told  me  that  he  did  not  live  in  Raleigh, 
and  I  knew  no  one  in  Balelgh  who  did  know 
him.  I  do  not  know  anything  about  Mr.  Hunt- 
er's character.  I  suppose  be  was  running  an 
automobile  for  hire." 

Hunter  stated  that  he  knew  the  parties 
well  end  that  Zapantas  was  a  nice  Greek  and 
a  gentleman.  Defendant  asked  his  deputy, 
W.  H.  Penny,  what  he  would  do,  and  tbe  lat- 
ter replied,  "I  would  write  them,  and  would 
have  done  so  some  time  ago."  The  Greek 
was  the  Mily  person  who  was  sworn.  This 
recital  of  the  main  facts  In  evidence  does  not 
present  as  strong  a  case  for  the  defendant  as 
some  of  those  we  have  dted,  where  this  court 
beld  that  there  was  not  du^  inquiry,  and.  If 
the  facts  herein  are  carefully  compered  with 
those  set  forth  In  tbe  cases  dted,  this  will 
more  clearly  appear.  A  register  may  expect 
that  tbe  evldrace  of  the  Interested  parties 
will  not  generally  be  reliable  and  that  It  Is 
unsafe  to  confide  in  It,  where  the  parties  are 
unknown  to  him  and  tiielr  characters  are  not 
shown  by  some  resi>on^le  person  ^o  does 
know  them.  How  this  wayward  couple  hap- 
pened to  foil  In  witb  Hnnter,  who  lived  In 
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Ghapdl  ran,  many  mllea  from  Norfolk,  Ytu, 
ia  Dot  HtlnEactotUr  Aown.  TSiey  eTldoitly 
liad  onlj  a  dunoB  aoqaalntanoe.  and  we 
adnk  tbe  drcninstBsees  sboald  Have  pnt  a 
iraiy  man  oo  Us  gaaxA.  Tbe  ciiaracter  of 
Hunter  was  not  known  to  tite  register.  He 
liad  seen  lilm  coce  hebxse  in  his  office  and  cami- 
all7  on  the  streets  <tf  BaldiA  three  or  fonr 
times;  but  it  was  only  t»  see  blm.  niecircnm- 
stances  were  at  least  suqtlcioiis,  and  Should- 
hare  indnced  the  defendant  to  have  acted 
more  gnardedly.  The  defendant  was  himself 
donbtful,  fm  ha  asked  fbr  the  advice  of  an- 
other as  to  what  should  be  done.  He  dearly 
has  not  broo^  his  d^teiSB  within  the  mla 
we  have  so  often  applted  in  sadi  cases,  and 
whldv  as  stated  abore,  is  13iat  lie  should  not 
have  relied .  npcm  what  was  said  by  a  perspn 
whose  character  and  remtonslblUty  was  not 
known  to  him,  or  Ton  died  for  by  some  ona 
who  was  known,  or  nnlesB  there  are  other  clr- 
cmnstances  ftom  whldi  he  can  form  a  reli- 
able Judgment  as  to  the  facts.  Here,  there 
was  really  nothing  upon  whldi  to  base  a  de- 
didmi,  except  the  statements  of  tlie  interested 
parties,  and  flut  of  Banter,  who  manifestly 
got  his  Informattoi  ftom  them,  if  he  had  any 
at  all,  and  that  is  really  what  ha  testified. 
He  did  not  pretend  to  know  the  ^'s  par- 
ents, or  to  have  ever  even  been  with  then^  or 
iritere  he  could  have  acqnlred  any  knowledge 
of  the  faotB,  except  from  the  pertlee  them- 
selves. He  did  not  cwioeal  his  ignorance  of  the 
facts  even  adroitly,  but  very  dumslly,  and  so 
acted  as  to  arouse  a  keen  snspldon  aa  to  the 
truth  of  bis  statements.  It  Is  to  be  noticed 
that  Hunter  never  answered  defendant's 
questions  dlrecUy  and  fully,  but  evasively, 
and  he  never  said  tdiere  he  got  his  Informa- 
tim;  ncnr  did  tlie  Gredc  answw  any  m<ne  ful- 
ly. We  do  not  know  where  he  got  it  unless 
from  the  girl,  ynsi  this  do,  under  the  stat- 
ute? If  80,  It  ml^t  as  well  be  repealed,  as 
bdng  oi  no  iwotectlon  whateror  to  girls  of 
tender  years  who  are  prone  to  act  Imprudent- 
ly and  unwisely  In  sudi  Important  matters, 
and  to  dedde  Impulslvdy,  rather  than  de- 
liberately, upon  a  question  whldi  so  Tltally 
concemB  tbelr  future  welfare  and  happiness, 
and  we  know  what  Is  generally  the  unfortu- 
nate result.  It  was  partly  to  prevent  this 
misfortune  that  the  statute  was  passed.  We 
Aonld  thweCore  be  vary  cartful  to  see  that 
the  IntMrtlnii  of  the  Letftdature  Is  iwoperly 
tfecDted,  uid  that  no  llcenss  Is  issued  «ntU 
after  raaamable  iaqnlry. 


It  appears  In  this  record  fliat  the  man  was 
Indicted  fw  marrying  this  girl,  who  was  five 
years  under  the  required  age,  and  that  he 
pleaded  nolo  contendere^  thereby  virtually 
confessing  his  criminal  wrongs  We  are  not 
basing  any  part  of  onr  dedsitm  on  ttds  fact, 
as  the  evldenoe  of  It  was  ruled  out  but  mere- 
ly refer  to  it  Inddentally,  as  showing  bow 
boldly  and  lecftleesly  a  man  wUl  ctunmlt  two 
crimes  to  acccmplish  his  purpose  In  soch 
cases,  and  how  essential  It  is  that  our  oSi- 
cers,  durged  with  the  duty  of  issuing  mar- 
riage licenses,  should  require  some  rdiable 
evidence  of  the  woman's  age,  and  not  trust  to 
the  statements  of  the  parties^  and  soma  cas- 
ual and  aonHnmodatlng  outsider,  whose  diar> 
acter  Is  not  known,  and  who,  in  the  general- 
ity of  casee,  as  our  records  surely  attest 
proves  to  be  utterly  Irresponsible  and  un- 
trustw<Hthy.  That  the  defendant  in  this  case 
dcted  honestly,  and  with  the  very  best  of  tn- 
tenttcHU^  we  bave  not  the  least  doubt,  and,  U 
he  had  followed  his  ovrn  first  Impression,  he 
would  have  acted  more  wisely  and  consider- 
ately. The  parties  should  have  been  required 
to  fnmlsb  more  reliable  proof  of  the  fact» 
than  tb^  did,  or  go  somewhere  else  where 
they  were  better  known,  as  that  which  they 
did  offer  was,  at  least,  susplctoua,  and  the 
truth  thinly  vdled.  We  r^ret  the  result, 
but  we  are  bound  to  mforce  the  law  as  con- 
strued by  a  long  line  of  onr  dedslras,  eztaid- 
Ing  back  almost  to  the  day  irbm  Uie  statute 
was  enacted. 

TbiB  case  is  a  striking  Ulnstraticui  ot  the 
necessl^  for  a  strict  com^lanee  with  tbe 
statute,  as  we  have  construed  It.  Practical- 
ly everything  these  pe<^]e  told  the  regist^^ 
was  false,  and  knowingly  false,  and  the  vio- 
lation of  the  law  by  the  parties  resulted  from 
not  requiring  at  least  some  reliable  or  trust- 
worthy Information  as  to  the  facta.  Instead  of 
confiding  In  Hunter,  whose  very  admlseiou 
and  conduct  showed  that  he  was  not  speaking 
with  any  knowledge  of  them.  This  case  is  as 
clear  as  any  we  have'dted,  If  not  dearer  than 
any. 

We  must  reverse  the  decision  of  the  Judge 
If  we  follow  onr  cases,  and  direct  that  Jndg- 
weat  be  entered  in  the  court  bdow  fw  tbe 
plaintiff  according  to  the  agreenuiit;  and  It 
will  be  so  cwtlfled. 

Reversed. 

BBOWN,  3^  dlBswiHng. 
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SALISBURY  &  S.  BY.  GO.  «t  aL  t.  S0I3TH- 
EEN  POWEB  CO.    (No.  388.) 

<8npE«me  Orart  vt  Vtorth  CaroUna.  Much  17, 

L  EUCIIUOXTT  «S»11— Om  PUBUO  8BBTICB 
OORPOUTZOH  OAVIIOX  BB  KADX  TO  SDPFLX 
OOHFKTITOB. 

A  public  lOTice  otvporation,  as  a  hjOny 
dectric  company,  as  a  general  propositiou,  can- 
not be  made  to  supply  a  «Hnpetitor,  another 
pablie  service  corporation  of  like  character, 
with  the  material  necessary  to  enable  the  latter 
to  discharge  its  doty  to  the  pnbUc. 

2.  EL3tf?TBICnT  SrftEET  BAXLWAT  AUD 

BTFAILSB  or  CURRENT  BELD  NOT  OOUPBTI- 
T0B8  or  HTDKOBLEOTBIO  OOUFANT  TO  DlB- 
KNTITLE  THKU  TO  OOMFEL ,  BUFPLT. 
An  electric  street  railway  and  a  retailer  of 
electrid^  engaged  In  aapplying  the  dtizens  of 
monicipallties  with  current  to  light  their  resl- 
dences  and  for  other  private  purposes  were  not 
competitors  of  a  hydroelectric  power  company, 
engaged  in  wholesaling  electricity,  and  so  could 
compel  the  poww  company  to  supply  tiiem 
^th  correiit 

8,  Blxctbicitt  ^=9ll— Htdboblectbio  ooh- 

PANT  WHICH  niBHISHBD  OUEBENT  FOB  DU- 

'reiBUTioH  vsva  ovrt  hot  to  dibobiot- 

HATE. 

When  a  hydroelectric  power  cranpaoT  began 
to  sell  its  current  to  smaller  corpora tiona  for 
purposes  of  resale  to  and  distributioii  among  the 
public,  every  such  retailing  corporation  secured 
equal  right  to  be  served  by  the  company, 'and  it 
nnst  not  discriminate,  though  it  need  not  necea- 
Mrily  sell  to  all  at  the  same  price, 

4.  XiLEOTKIOXTT  4»ll-^tFBZBDIOTI01f  IK  BUPB- 
BIOB  COUBT  or  suit  to  OOKFEL  nTDSOIXBO- 
TBIO  OOHPANT  TO  8TJFFLT  POWEB  BKCONCIL- 
ABLB  WITH  jnOBDlOnOH  OF  COVMISSION  TO 
FIX  BATES. 

If,  in  mandamus  proceedings,  it  shall  be 
decided  that  corporations  engaged  in  retailing 
electricity  are  entitled  to  decree  compdling  a 
hydroelectric  power  company  to  furnish  current 
required  by  them,  in  case  parties  cannot  agree 
on  price,  matter  can  be  brought  before  Cor- 
poration Commission,  and  defendant  iiower  com- 
pany reQuired  by  superior-  court  to  funish 
current  at  rate  fixed  by  commission. 

Walker  and  Allen,  JJ.,  dissentim. 

Appeal  from  Snperior  Cbort.  Guilford 
County ;  Shaw,  Judfe. 

On  petition  for  rehearing^.  Former  opinion 
cooflrmed,  and  petition  dismissed. 
For  former  opinion,  see  101  8.  B.  fi9S. 

Cansler  ft  Canaler  and  W.  8.  O'B.  BoMd- 
Bon,  Jr.,  all  of  C9uu-lotte,  for  appeilBlit. 

LAan  &  Lliin,  of  SallBbary,  Boberaon  &  Dsl- 
ton,  and  BtooIeb,  Sapp  &  Kelly,  of  Greeoft* 
bon^  for  appdleea 

BEOWN,  J.  TWa  came  cornea  before  the 
court  again  on  petition  to  rehear,  granted  by 


SOUTUIfiBN  POWEB  00.  026 
8.a.) 

myself  in  order  that  I  might  have  oppor- 
tunity to  make  a  more  thorough  examination 
of  the  questicHia  presented  aa  the  record  than 
I  had  last  session. 

Sudi  examination  has  cooflrmed  me  In  my 
former  conclusion.  The  questions  presented 
have  been  so  folly  and  ably  discussed  by  the 
CHIEF  JUSTICE  and  Justice  ALLEN,  pro 
and  con,  that  I  will  not  undertake  to  add 
anything  to  the  discussion.  I  will  state  my 
views  bitefiy,  hut  a  little  more  tally  than  be- 
fore. 

The  defendant  filed  an  answer  to  the  com- 
plaint, and  afterwards,  ui>on  the  bearing  be- 
fore Judge  Shaw,  moved  to  dismiss  the  action 
upon  the  ground  that  the  complaint  does  not 
state  a  cause  of  action.  The  learned  judge 
overrnled  this  motion,  and  In  so  doing,  I  am 
still  of  opinion  that  he  committed  no  error. 

Assuming  that  all  the  fftcts  stated  in  the 
complaint  are  true,  in  my  Judgment  they 
make  out  a  cause  action  against  the  de- 
fendant which  entitled  plaintiffs  to  relief. 
These  facts  are  well  and  correctly  summa- 
rized in  the  opinion  of  the  Chief  Justice 
and  need  not  be  repeated.  According  to  the 
allegations  stated  in  the  complaint,  the  de- 
fendant Is  a  public  service  corporation  en- 
gaged In  Inislness  under  the  laws  of  this  state 
In  manufacturing  dectrldty  by  water  pow- 
er and  selling  It  over  a  large  territory  by 
whc^eeale.  It  has  a  monopoly  of  the  hydro* 
electric  power  sui^Iy  In  a  considerable  por- 
tion of  a  populous  section  of  this  states 

[1]  I  candidly  admit  that  as  a  general 
proposition  one  inibllc  service  corporation 
cannot  be  made  to  supi^  a  competitor,  an- 
other  public  service  corporation  of  like  char- 
acter, with  the  material  necessary  to  enable 
the  latter  to  discharge  Its  duty  to  the  puUlc. 

[2]  But  ^e  facts  alleged  in  the  complaint, 
if  estebllshed  upon  the  final  hearing,  take 
this  case  out  of  that  general  rule.  Neither  the 
North  Carolina  Public  Service  Company,  nor 
the  Hallway  Company  are  competitors  with 
the  defendant  accordtog  to  my  Interpretetion 
of  the  facta  stated  in  the  complaint  The 
railway  company  is  In  no  sense  a  competitor 
with  defendant,  as  It  Is  not  in  the  business 
of  manufacturing  electricity  for  sale,  bat 
uses  the  current  it  buys  fnmi  the  defendant 
solely  to  operate  Its  street  car  service  between 
Salisbury  and  Spencer.  Not  being  a  dealer 
in,  or  manufacturer  of.  electricity.  In  my 
(^nion  it  cannot  be  conaideied  a  competitor 
In  any  nnae^  but  bo  Car  bb  the  defendant  is 
coDc^rned  Is .  a  part  ot  the  gmeral  public 
whiidi  defendant  lus  elected  to  serve,  and 
has  the  right  to  compd  defendant  to  famish 
it  with  dectricity  bb  tar  as  defendant  Ib  aide 
to  do  so. 

I  fkil  to  find  any  reason  or  anthwity  to 
support  the  position  that  a  corporatUm  man- 
ufactnring  electricity  for  wholesale  to  the 
pidilie  cannot  be  made  to  supply  a  street 


^»Por  other  cam  ■•• 
102  S.E.— 40 
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car  oompaay  If  it  is  ftble  to  do  so.  A  ccnpo- 
ratlon  under  certain  circumstances  may  be 
as  much  a  part  of  the  general  consamlng 
public  as  an  IndlTldnal. 

Aooordliv  to  the  fhcts  alleged,  I  do  not 
think  the  other  plaintiff,  the  North  Carolina 
Pnblle  SwTlca  OtMrporatlon,  Is  a  onnpetitor 
with  defmdant  'iba  plaintiff  is  a  rtiaUer 
of  electrlcitT,  and  engaged  in  sapplring  tlie 
dtixens  at  SallBbury  and  Spoicer  witb  elec- 
tricity to  light  their  residences  and  for  oth- 
er private  purposes.  It  cannot  compete  with 
defendant,  for  the  latter  does  not  tmdertake 
to  BDpply  residences,  and  Is  in  erery  sense 
a  wh<^eBaIer  of  the  electric  current.  The 
plaintiff  sui^les  no  territory  suj^Ued  by  de- 
fendant, bat  buy«  its  current  tnm  the  latter, 
and  distributes  it  among  Qie  Inbabltants  of 
a  limited  territory.  While  this  plaintiff  has 
power  under  Its  charter  to  manufacture,  at 
Instance  of  defendant  It  ceased  to  do  so  10 
years  ages  and  tUe  deftodant  has  supidied 
fha  current  by  contract  ever  dnce.  It  tias 
fw  all  these  years  elected  to  treat  plaintiff 
and  other  stmllar  corporations  as  a  part  of 
the  general  consuming  public,  and  to  furnish 
them  with  electricity  as  a  means  of  supplying 
the  dtizeus  of  the  territory  that  the  defend- 
ant occupies.  Defendant  Is  willing  to  contin- 
ue doing  so,  provided  these  retail  companies 
will  pay  the  price  demanded. 

[3]  In  my  opinion  the  defendant  had  the 
right  originally  to  confine  ite  sales  and  con- 
tracts to  those  desiring  electricity  for  direct 
personal  consnmption  and  thereby  retain 
control  of  the  number  of  Its  customers,  limit- 
ing them  to  that  number  it  could  adequately 
serve.  But  when  defendant  voluntarily  en- 
tered the  field  of  supplying  current  to  a  per- 
son or  corporation  which  does  not  desire  it 
for  consumption,  but  to  sell  and  distribute  to 
others  for  their  consumption,  the  case  Is 
changed.  It  becomes  subject  to  the  provision 
of  law  that  it  must  extend  the  same  treat- 
ment to  all  persons  and  corporations  who 
stand  in  like  case.  It  cannot  sell  to  one  and 
arbitrarily  refuse  to  sell  to  another.  One 
corporation,  desiring  current  from  it  for  dis- 
tribntl(ni  purposes,  prima  fade  has  precise- 
ly the  same  right  to  obtain  it  as  another.  A 
public  service  corporation  cannot  arWtrarlly 
refuse  to  sui^ly  one  of  a  dass  which  it  has 
undertaken  to  serve.  It  must  justify  Its 
refusal  by  good  reasons. 

If  the  defendant  in  the  beginning  tiad 
elected  to  supply  only  tbe  individual  consum- 
er, I  am  satisfied  it  could  not  have  been  com- 
pelled to  supply  smaller  corporations  engaged 
in  retailing  the  electric  current.  But  when 
detttidant  commenced  and  continued  to  sell 
Its  current  to  such  smaller  corporations  tta 
purposes  of  resale  and  distribution,  every 
sndi  corporation  has  an  equal  right,  and  it 
must  not  discriminate.  That  does  not  mean 
it  must  sell  them  all  at  the  same  price.  The 
drcomstancea  anrroundins  each  distributing 


cittporation,  cost,  etc.,  most  be  taken  into 
conslderatloD. 

Having  nndertakoi  this  irabllc  service  Qie 
defoidant  Is  bound  to  serve  impartlaUy  bU 
who  have  tbe  right -to  demand  its  aertiee. 
As  it  does  not  undertake  to  fomisb  the  In- 
dividual consnmra,  and  having  dected  to  for- 
nldi  corporations  that  do  supply  the  individ- 
ual, it  must  ctmtinue  to  fnmi«h  such  corpo- 
rations so  far  as  its  business  and  tbe  capac- 
ity of  Its  plants  will  permit 

This  is  the  prindple  recognized  by  this 
court  in  Telephone  Co.  v.  Telephone  Co.,  159 
N.  Cu  15,  T4  S.  B.  688,  lAereln,  quoting  from 
the  Indiana  Supreme  Court  it  is  said: 

"Such  physical  connection  cannot  be  required 
as  of  right,  but  if  such  connection  la  Toluntarily 
made  by  coatxact,  as  is  here  alleged  to  be  the 
case,  so  that  the  public  acquires  an  interest 
in  its  continuance,  the  act  of  tiia  parties  In 
making  snch  connectiMi  is  equivalent  to  a  dec- 
laration of  a  purpose  to  waive  tiie  primary  ligbt 
of  indei>endenc^  and  it  imposes  vjnm  the  prop- 
erty such  a  pnUte  statoa  tbKt  it  may  not  be  dta- 
renrded." 

The  dtizena  of  Salisbury,  Spencer,  and 
adjac«it  territory  lutve  a  very  vital  Intmst 
in  this  controversy. 

The  defendant  does  not  undertake  to  fur- 
nish them  electridty  except  through  the  me- 
dium of  a  distributing  company.  If  def»id- 
ant  cannot  be  compelled  to  so  continue  to 
furnish  it  then  thes^  dtizens  have  no  other 
resource  except  to  pay  the  higher  cost  of 
coal-made  current,  and  tbe  defendant  Is  prac- 
tically free  from  Mate  controL  There- 
fore they  have  a  direct  public  interest  in 
imposing  upon  defendant  the  duty  it  volun- 
tarily assumed  10  years  ago  and  has  been  dls- 
diarglng  ever  dnce.  Swiethlng  has  be«i 
said  in  the  argument  atwnt  the  plaintiff 
charging  these  citizens  800  per  cent,  profit 
Nothing  of  that  sort  appears  in  the  com- 
plaint. They  have  their  remedy  before  the 
Corporation  Commission,  and  if  they  are 
foolish  enou^  to  submit  to  snch  plimder  it 
is  their  own  folly. 

These  views,  I  think,  are  supported  by  the 
authorities  cited  in  the  opinion  of  the  CSiIef 
Justice  as  well  as  by  the  following  cases: 
Trans.  Co.  v.  R.  R.  Com.,  176  Cal.  499,  169 
Pac.  69 ;  Morganton  v.  Hope  Gas  Co.,  March. 
1919,  Public  Utilities  Report  Ann.  1919D. 
270;  N.  Y.  V.  McCail,  246  U.  S.  345,  88  Sup. 
Ct.  122,  62  U  Ed.  337;  Attlca  Water,  Gas  & 
Electric  Co.  T.  Alden-Batavla  Natural  Gas  Co., 
S  P.  S.  C.  (2  Dist.  N.  T.)  207— almost  on  all 
fours:  Missouri  v.  Bell  Tel.  Co.  (C.  C.)  23 
Fed.  640,  opinion  by  Justice  Brewer;  Acker 
M.  &  Co.  V.  N.  T.  Edison  Co.,  Pub.  Utilities 
Rep.  Ann.  1919B,  287.  This  latter  case  is 
very  much  In  point.  Perceval  v.  Public  Serv- 
ice Com'n,  163  App.  Div.  705,  148  N.  T. 
Supp.  683 ;  State  v.  TeL  A  TeL  Co.,  86  Wasb. 
29,  147  Pac  886,  151  Pac.  1122. 

[4]  It  is  earnestly  contoided  by  the  Icftrn- 
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ed  coima^  for  defendant  that  the  superior 
court  has  no  Jurisdiction  of  this  action  to- 
cause  before  any  jndgmrat  can  be  rendered 
berdn  requiring  the  defwdant  to  sell  power 
to  the  plalntUb,  the  comt  would  necessarily 
hare  to  flx  the  rates  and  the  terms  and  con- 
ditions of  the  Bale,  and  It  has  no  Jurisdiction 
to  do  either,  the  Leglslatnre  having  given 
the  Corporation  Ocmunlsslon  full  and  exclu- 
slve  jurisdiction  over  this  subject 

If  upon  the  final  hearing,  when  all  the  Is- 
sues are  passed  upon  and  the  true  facts 
found,  it  shall  be  decided  that  the  ^IntlfTB 
are  mtltled  to  a  decree  compelling  defend- 
ant to  furnish  the  currrat  required,  in  case 
tbe  parties  cannot  agree  upon  the  price,  I  see 
no  reason  why  the  matter  cannot  be  brought 
before  tbe  Corporation  Commission  and  the 
defendant  required  by  the  court  to  furnish 
the  carrent  at  tbe  rate  fixed  by  the  OHnmls- 


The  petition  to  rehear  Is 


PER  CUBIAlf. 
dismissed. 


WAIfBSl  and  atjjew,  jj^  dlaientioA 
without  farther  opinion  than  tbe  one  filed. 


cm  N.  C.  896) 

ICOOBB  et  aL  r.  MILLEIR. 


(No.  802.) 
MardilO, 


(Supreme  Oonrt  of  North  Osndins. 

1920.) 

1.  SlnOTHBUT  «=386(3),   10&—WHBBB  BHOW- 

nfo  OF  TiTu  IB  in  8  uvnounT)  noHaurr 

iwm  IN  TXBW  OF  FUESinCPTIOn. 

PlalDtifl  by  showing  merely  a  line  of  deeds 
covering  a  tract  of  18S  acres,  and  that  defend- 
ant Is  in  present  possesrion  of  a  portion  of 
tract,  asserting  ownership,  oonid  not  maintshi 
ejectment,  and  judgment  of  nonmlt  under  Hlne- 
dfUe  Act  was  pn^rly  rendered ;  Bavlaal  1906,  | 
386,  establishing  cwtoin  presumptions  as  to 
poeBeesion  and  occupation  in  favor  of  direct  own- 
er, being  inapplicable,  and  Laws  1917,  c.  lOS, 
as  to  title  being  conclusively  deemed  to  be 
cat  of  the  state  where  it  is  not  a  party,  not  re- 
lieving plaintiff  of  burden  of  showtt^  title. 

2.  BjKOTMirrr  «=>116— Adjudoihg  tttli  in 

DEFENDAKT   PXBHISSIBLS    ONLT  OH  SUm- 

GBCnr  AFVIBMATIVE  FUTOINQS. 
Where  plaintiff  Bfaowed  merely  a  line  of 
deeds  covering  tract  of  18S  acres  and  that  de- 
fmdant  wss  in  possession  of  a  portion  of  tiie 
tract  asserting  title,  although  judgment  of  noo- 
amlt  under  Revlsal  1906,  |  689,  was  properly 
erauted.  In  so  much  of  decree  as  adjudges  title 
in  defendant  tliere  is  errw,  since  that  Is  only 
penniaaible  oa  afflrmatlTe  findlnsa  anfflcient  to 
Justify  it. 

Appeal  from  Superior  Court,  Cumberland 
County ;  Calvert,  Judge. 

Action  by  J.  W.  Moore  and  another  against 
'William  Miller.    From  the  Judgment  ren- 
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Modified  and  af- 


dered,  plalntlfb  aiVML 
firmed. 

The  action  Is  to  recover  a  tract  of  land, 
claimed  by  plaintiff  on  allegatioiu  that  de- 
fendant is  in  the  wrongful  possession  of  a 
portion  of  said  land. 

Defendant  alleged  that  he  owned  and  was 
in  possessltm  of  22.6  acres  of  land  in 
said  coun^,  setting  forth  boundaries,  and  de- 
nied that  his  occupation  and  poasesisioD  of 
said  lands  Is  wrongful. 

On  the  bearing  plaintiff  Introduced  a  con- 
nected line  of  deeds,  the  first  bearing  date  In 
1895,  for  186  acres  of  land  in  said  county,  de- 
scribing same  by  metes  and  bounds,  and  the 
last,  bearing  date  In  October,  1918,  purporting 
to  convey  said  tract  of  land  to  plalntiffa. 
Plaintlfrs  evidence,  in  connection  with  th^  ad- 
missions In  the  pleadings,  farther  tended  to 
show  that  defendant  Is  In  possession  (tf  22.6 
acres  of  land,  with  defined  boundaries,  the 
land  claimed  by  him  In  his  answer*  and  the 
same  lying  and  being  with  tbe  largw  bounda- 
ry set  forth  In  plaintiff's  deeds. 

Plaintiff  having  rested,  defendant  demurred 
to  tbe  eridmoe  and  mored  for  Jnd^ent  <tf 
nonsuit  under  tile  Hinsdale  Act  (Berisal,  ) 
639).  The  court  sustained  the  demurrer*  and 
entered  Judgmmt  that  plalntlfte  are  not  the 
owners  ci  the  land  described  in  defendant's 
answer*  bnt  that  def^dant  Is  tlie  owner  ct 
said  land  and  entiOed  to  retain  posseadon- 
ttiereol  naintlff  excepted  and  appealed. 

Nimocks  ft  NImodu,  of  Fayetterllle^  for 
appellants. 

John  H.  Cook  and  Oook  ft  Oook*  all  of 

FayettevUle,  for  appellee. 

HOKE,  J.  [1]  The  auOioritatlve  cases 
have  not  Infrequently  expressed  approval  of 
the  position  that  In  actions  of  ejectment 
plaintiff  must  recover  on  the  strength  o^his 
own  title.  The  various  methods  by  whlcl> 
this  requirement  can  be  met  are  specifically 
set  forth  In  Prevatt  v.  Harrelson,  132  N.  C. 
260,  251,  43  S.  E.  800,  Mobley  v.  OrlfBn,  104 
N.  a  112-115,  10  S.  B.  142,  and  other  ded- 
slons  on  the  subject  as  follows: 

"1.  He  may  offer  a  connected  chain  of  title, 
or  a  grant  direct  from  the  state  to  himself. 

"2.  Without  exhibiting  any  grant  from  the 
state,  he  may  show  open,  notorious,  continuous, 
adverse,  and  unequivocal  possession  of  tbe  land 
in  controversy,  under  color  of  title  In  himself 
and  those  under  whom  he  claims,  for  21  years 
before  the  action  was  brought.  Graham  v. 
Houston,  16  N.  O.  232 ;  Christenbury  v.  Kf ng. 
86  N.  C  220;  Osborne  v.  Johnston,  65  N. 
C.  22. 

"3.  He  may  show  title  out  of  tbe  state  by 
offering  a  grant  to  a  stranger,  without  connect- 
ing himself  with  It,  and  then  offer  proof  of 
open,  notorious,  continuous,  adverse  possession* 
under  color  of  title  in  himself  and  those  under 
whom  he  claims,  tOr  7  years  before  the  action 
was  broogfat    Blair  v.  HUler.  IS  N.  0.  407; 
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Oiri«taibuT7  T.  JSlns,  npra;  IiIct  ▼.  Dew^* 
84  N.  a  34S. 

"4.  He  ma;  wbow,  u  againet  the  Btate,  pos- 
session, under  known  and  visible  boundaries, 
for  30  years,  or,  as  against  IndMdaals,  for  20 
years,  before  the  action  was  broaght.  Sections 
130  and  144.  Code  of  North  Carolina. 

"6.  He  can  prove  title  bj  estoppel,  as  by 
showing  that  the  defendant  war  Tait  tenant,  or 
derived  his  title  tSirough  his  tenant,  when  the 
action  was  brought  Code,  S  147 ;  Conwell  t. 
Mann,  supra  [lOO  N.  0.  234.  6  S.  B.  782];  Md- 
vin  T.  WaddeU,  75  N.  0.  361. 

"6.  He  may  connect  the  defendant  with  a 
common  source  of  title,  and  show  in  himself  a 
better  title  from  that  source." 

From  a  perusal  of  this  statement  It  will 
appear,  as  held  In  Graybeal  t.  Davis.  95  N. 
C.  508,  that.  In  order  for  plaintiff  to  «stab- 
lidi  his  title,  be  must  show  a  grant  from  the 
state  directly  to  himself  or  connect  himself 
with  one  by  proper  deeds,  or  he  must  stow 
poBsesaloD  in  the  assertion  of  ownership,  with 
or  without  color,  for  the  requisite  period,  or 
that  defendant  is  estopped  to  deny  liis  title. 

Becnrrtng  to  the  testimony,  tbe  plaintiff 
has  fiiUed  to  show  title  ia  any  of  the  ways 
indicated  In  these  decisions.  He  lias  not 
shown  any  grant  from  the  state.  Nor  has 
he  offered  any  evidence  of  possession  In  him- 
self or  those  onder  whom  lie  claims,  nor 
presented  any  tacts  creating  an  estoppel  In 
his  favor.  He  has  shown  merely  a  line  of 
deeds,  beginning  In  1896,  covering  a  tract  of 
land  of  185  acres,  and  that  defendant  is  In 
present  possession  of  a  portion  of  said  land 
asserting  ownership,  and  on  autliorlty  this 
wlU  not  suffice.  Hnneyentt  f.  Brooks,  116 
N.  C.  788,  21  S.  E.  558;  Brown  v.  Morisey. 
12S  N.  O.  13»,  88  S.  B.  471 ;  Worth  v.  Sim- 
mons, 121  N.  C.  357,  28  S.  B.  528.  We  were 
referred  by  counsel  to  Bevisal.  {  386,  estab- 
lishing certain  presumptions  As  to  possession 
and 'occupation  of  land  In  favor  of  the  true 
owner;  but  these  presumptions,  from  the 
express  language  of  the  provision,  will  arise 
and  exist  only  in  favor  of  a  (daimant  who 
has  shown  "a  legal  title."  Unless  and  until 
this  is  made  to  appear  the  presumption  Is 
primarily  In  favor  of  the  occupant,  to  wit, 
that  he  ia  In  possession  asserting  ownership, 
a  distinction  pointed  out  In  I^and  Go.  t. 
Floyd,  167  N.  0.  686,  687,  83  S.  B.  687.  Nor 
does  the  recent  act  of  the  Legislature  as  to 
"the  presumption  as  to  title  being  out  of  the 
state  in  actions  affecting  the  title  to  real 
property"  in  any  way  affect  the  question  pre- 
sented. The  statute  referred  to,  Laws  1017, 
c  195,  provides  *'tliat  in  all  actions  In- 
volving the  title  to  real  property  title  shall 
be  condvalTdr  deaned  to  be  out  of  tbe  state 


of  North  Oandlnm  nnleas  the  state  be  a  party 
to  nidL  acaoa"  ta  tha  trial  Is  one  of  a  pro- 
tested entry  laid  for  the  purpose  of  obtaining 
a  grant,  etc. 

It  la  wen  recognized  tSiat,  In  actlona  of 
this  diaraeter,  a  litigant  on  wliom  rested  tbe 
burden  of  the  lanie,  suing  for  a  small  piece 
ot  land,  with  a  view  only  of  showing  title  out 
of  the  state,  was  called  on  to  establish  tbe 
location  of  scmie  old- grant,  often* of  madi 
larger  boundary.  Ancient  of  date,  with  the 
witnesses  who  conld  speak  directly  to  tbe 
fActs  dead,  many  of  the  marks  and  monn- 
roents  of  boundary  destroyed  or  obliterated. 
It  was  an  effort  entailing  much  cost  and  ex- 
pense, and  not  infrequently  threatening  a 
miscarriage  of  Justice,  and  this  wh«i  it  was 
fully  understood  that,  if  a  prima  fade  case 
was  estaUlshed  and  the  advmwrr  required 
to  offer  proof,  he,  too,  would  insist  on  tbe 
position  that  title  was  out  of  the  state.  To 
remove  this  burdens<»ne  and  untoward  con- 
dition, the  Legislature-  has  enacted  this  most 
desirable  statute  providing  tliat,  In  actlona 
between  individual  litigants,  title  should  be 
conclusively  presumed  to  be  out  of  the  state. 
But  that  is  tbe  extent  and  limit  of  It.  There 
la  no  presiunptlon  in  favor  of  one  party  or 
the  other,  nor  is  a  litigant  seeking  to  recov- 
er land  otherwise  relieved  of  tbe  burden  of 
showing  title  In  tiimself . 

[2]  While  we  approve  of  bis  honor's  ruling 
on  the  principal  question,  there  la  error  In 
so  much  of  the  decree  as  adjudges  that  the 
title  is  in  the  defendant  Under  our  deci- 
sions, that  is  only  permissible  on  afflrmatlve 
findings  suffldent  to  Justly  it  Cavenaugh 
V.  Jarman,  164  N.  0.  372,  79  S.  Bl  673;  Wick- 
er V.  Joneai  159  N.  C.  108-118,  74  S.  B.  801. 
40  L.  R.  A.  (N.  S.)  69,  Ann.  Caa  1914B,  1083. 

On  the  facts  presrated,  ^e  case  having 
been  determined  on  motion  of  def«idant  and 
for  entire  lack  of  proof  on  the  part  of  plain- 
tiff, the  case  seems  to  cwne  directly  under 
the  Hinsdale  Act  (Revisal.  |  689),  calling  for 
"Judgment,  as  •  •  •  of  nonsuit,"  usually 
taking  the  fOrm  that  the  action  be  dismissed. 
In  the  heading  the  section  referred  to  em- 
liodying  tbe  Hinsdale  Act  purports  to  regu- 
late procedure.  On  a  "demurrer  to  evidence" 
and  In  the  absence  of  a  Jury  verdict  or  a 
spedfic  and  formal  admission  of  the  relevant 
facts,  authority  Is  In  support  of  a  Judgment 
"as  •  •  •  of  nonsuit."  Tussey  v.  Owen, 
147  N.  a  335,  61  S.  B.  180;  PumeU  v.  HaJl- 
road,  122  N.  O.  832-836,  29  S.  E.  953. 

There  is  no  error  in  the  ruling  of  (he  lower 
court,  and,  modified  as  suggested,  the  Judg- 
ment is  afflrmed. 

Modified  and  affirmed. 
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FXtUtTERS'  BANK  ft  TRUST  CO  et  al.  T. 
TOWN  OF  liUMBERTON. 
(No.  310.) 

(Saimme  Conrt  of  North  Carolina.   April  7, 

1920.) 

1.  CoKBmmmmAi.  uw  ^»70(9— BznnnEir- 

OT  OF  DKmiaHATIOlT  OF  SITDS  OF  FERSOHAL 
PBOPKBTT  VOB  OKIXUI.  ABSEHBLT,  AND  ROT 
FOB  COUBTS. 
Hie  determinatlOD  of  thi  aitaa  oi  personal 
property  for  purposes  of  taxation  1b  addressed 
to  the  Oeneiml  AssHnbl;,  which  ma;  provide 
different  rules  for  different  kinds  of  property 
mnd  <dianse  them  from  time  to  time,  and,  when 
it  haa  acted,  no  consideration  of  expediency  will 
anthwiae  the  ooortB  to  dlaregard  the  lafldatiTa 
wOL 

2.  MUNICIPAX,  COBPOSATIONB  «=!>9e6(6)  — 
BaNKXN a  BTOCE  TO  BB  TAXED  IN  OZTT  WHEBE 
BAKK  IS  LOCATED. 

Under  Lavs  1919,  c.  92,  |  42,  shares  of 
stoclc  In  a  bankinK  corporation  located  in  a  dty 
held  by  persona  residing  in  the  state,  bat  out> 
side  of  the  corporate  limits  of  the  town,  are 
■abject  to  taxation  ai  other  personal  property  in 
the  town. 

Appeal  from  Superior  Court,  Bobeion 
County:  Allen,  Judge.  ■ 

Action  by  the  Planters'  Bank  &  Trast  Com- 
pany and  others  against  the  Town  of  Lum- 
berton.  Jndgment  for  defendant,  and  plain- 
tlffa  appeal.  Afflirmed. 

This  actiofi  was  instituted  npcm  an  agreed 
statement  of  facts  to  determine  the  right  of 
the  defendant,  town  of  Lumberton,  to  levy 
and  collect,  for  municipal  parposea,  a  tax 
upon  the  shares  of  stock  of  the  plalntUT 
-  banks  owned  by  nonresidents  of  the  town  of 
iMmbertOD,  but  residents  of  the  state  of 
North  Carolina.  All  of  the  plaintiff  banks 
have  paid,  under  protest,  to  the  defuidant, 
town  of  Lnmberton,  the  taxes  assessed  by 
said  defendant  against  the  shares  of  their 
capital  BttxA  owned  by  nonresidents  of  the 
town  of  Lumberton,  but  residents  of  the  state 
of  North  Car(^lna,  and  this  action  is  brongiit 
on  the  part  of  the  plalntUf  basks  and  their 
stockholders  who  are  nonretidents  ot  the 
town  of  Lumberton,  but  residents  of  the  state 
of  North  Carolina,  to  recover  the  tax  so  paid 
under  protest  Jvdgmoit  was  rraidered  deny- 
ing tlie  rli^t  of  the  ptaintifb  to  recover,  and 
tb^  excepted  and  appealed. 

Jchnstm  ft  Johnson,  Ll  B.  Vaiser,  and  H. 
Bl.  Stacy,  all  of  Lumberton,  for  appellants. 

Mclntyre,  Lawrence  ft  Proctor,  of  Lumber- 
ton,  for  appellee. 

ALLEN,  J.  [1]  The  determination  of  the 
sltiis  of  personal  property  for  pnrpoees  of 
taxation  is  addrrased  to  the  Ooieral  Assem- 
bly, whidi  may  provide  different  rules  for 
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different  kinds  of  prc^rty  and  diange  tb«n 
from  time  to  time,  and  when  It  has  acted  no 
conslderatlcm  oi  expediency  will  authorize 
the  courts  to  disregard  the  l^lslattve  will. 
Winston  T.  Salem,  181  N.  a.  406,  42  S.  B. 
860. 

"The  capital  stock  of  a  corporation  is  assess- 
able to  the  corporation  itself  at  its  principal 
place  of  busineas.  But  shares  of  such  stock, 
considered  as  the  property  of  their  indlvldaal 
holders,  are  taxable  to  such  holders  at  their  re- 
Bpeotive  places  of  residence,  in  the  absence  of 
a  statute  to  the  contrary;  but  the  situs  of 
shares  of  corporate  stock  for  purposes  of  tax- 
ation may  properly  by  fixed  by  statute  at  the 
place  where  tiie  oorpoiation  ia  domidled.**  87 
Gy&«a. 

[2]  The  question  then  presented  by  the 
appeal  is  whether  the  Legislature  has  said 
that  shares  of  stock  in  banking  corporations 
located  in  Lumberton  held  by  persons  resid- 
ing In  North  Carolina,  but  outside  of  the 
corporate  limits  of  liumbmon,  shall  be  sub* 
Ject  to  taxation  as  othw  personal  pnqoerty  In 
that  town. 

Prior  to  Madilnery  Act  of  191%  c.  92,  the 
policy  of  the  state  as  declared  in  chapter 
234, 1 42,  Z41WB.1917,  required  the  banking  in- 
stitution to  par  the  stete  tax  upon  the  shares 
of  stodi:,  and  owners  of  the  shares  to  pay 
the  connfy  and  municipal  taxes  thereon,  the 
provision  as  to  the  latter  being: 

"The  residents  of  this  state  who  are  ihar»- 
holders  In  any  bank,  banking  association,  or 
savings  Instltatimi  (whether  state  or  national) 
shall  list  the  number  of  their  respective  shares  in 
the  connty,  dty,  or  town,  precinct,  or  village 
where  they  reside,  for  the  purposes  of  oonDty, 
school,  and  municipal  taxation" 

— thns  fixing  the  fdtus  of  the  shares  tm  the 
pnrpoM  of  county,  school,  and  municipal  tax- 
ation at  the  residence  of  the  owner. 

The  act  of  1917  was,  however,  changed  in 
impoitant  particulars  by  chapter  92,  {  42, 
lAwB  of  1919,  the  material  parts  of  which 
are  as  ftdlows: 

**nie  taxes  Imposed  for  state  purposes  npon 
the  shares  of  stock  in  any  bank,  banking  asso- 
ciatioo,  or  savings  Institution  (whetiier  state  or 
national)  in  this  state  shall  be  paid  by  the 
eadiier  of  such  bank,  banking  association,  or 
savings  institution,  directly  to  the  state  treasur- 
er. *  *  *  Breiy  such  bank,  banking  associa- 
tion, or  savings  institution  shall,  during  the 
month  of  May,  list  annually  with  the  state 
tax  commisrion,  in  the  name  of  and  for  its 
shareh<^den,  all  the  diares  of  its  capital  stock, 
whtfher  held  by  reddents  or  nonresidents,  at 
its  market  value  aa  the  first  day  of  May. 
*  *  *  The  taxes  so  assessed  upon  the  shares 
of  any  each  bank,  company  or  association  shall 
be  paid  by  the  casUer,  secretary,  treasurer  or 
proper  accounting  officer  thereof,  and  in  the 
same  manner  and  at  the  same  time  as  other 
taxes  are  required  to  be  paid  in  such  county, 
Vedal  sdiool  dlatriet  or  city;  in  default  itf  snch 
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pftyment '  ndi  casbfer,  •ecretary,  treaanrer  or 
other  aeoomttliig  officer  aa  well  as  anch  bank, 
company  or  association  ahaU  be  liable  for  snch 
taxes,  and  In  addition,  for  a  sum  equal  to  ten 
per  centum  thereof.  Any  taxes  bo  paid  apon 
any  snch  shares  may,  with  the  interest  thereon, 
be  recovered  from  the  owners  thereof  by  the  bank, 
company,  association  or  officer  paying  them, 
or  may  be  deducted  from  the  dividends  accruing 
on  sndi  shares.  The  taxation  of  aharas  of  any 
•nch  bank,  bankiDg  aaaoriation,  or  saTiuss  in- 
atitntion  shall  not  be  at  a  greater  rate  than 
la  aaaeaaed  apon  other  moneyed  capital  In  the 
hands  of  indiTidnal  citiaens  of  thia  state,  whether 
snch  taxation  la  for  state,  oonnty,  Khocd,  or 
mnnidpal  purposes." 

This  last  statute  of  1919  la  controlling  In 
the  present  controversy,  and,  while  It  does 
not  In  express  language  cliange  the  situs  of 
the  shares  of  stod£  from  the  residence  of 
the  owner  to  the  home  of  the  bank,  this  Is  the 
only  reasonable  inference  from  Its  provisions. 

It  omits  entirely  the  requirement  In  the  act 
of  1917  that  the  owner  of  the  shares  shall 
list  them  at  the  place  of  his  residence,  or  at 
any  other  place,  and  imposes  this  duty  on  the 
cashlo:  of  the  bank,  who  la  required  to  pay 
ttie  taxes,  states  county,  mtedal,  and  munio- 
ipaL 

The  purpose  of  the  act  is  clear  to  require 
the  bank  to  pay  all  taxes  on  the  shares  of 
stock  where  It  Is  located,  and  to  relieve  the 
owner  from  listing  or  payli«  taxes  tb«%on, 
except  as  he  may  be  required  to  reimburse 
the  bank. 

Affirmed. 

an  N.  O.  336) 

BUCKHOBNB  I*&in>  &  TZUBBB  GO.  T. 
TABBROUOH.   (No.  108.) 

(Snpngna  Oonit  <tf  Nmrth  OaroUna.  Hardh  S4, 

1920.) 

1.  Draw  «s>38(8)— DxBOBiPTioiT  aomoixirT 

TO  IXt  nt  TABOL  ITISEHOs  TCU  IDXNTZnCiA.- 

noir. 

Deed  of  **AII  that  tract  of  land  aitoated. 
lying,  and  being  In  tile  counties  of  Harnett  and 

Moore,  lying  on  both  sides  old  road  between 
Sommen^le  and  M.'s  land  In  Moore  county, 
bounded  by  the  lands  of  M.,  lands  belon^g 
to  the  estate  of  M.,  deceased,  H.  [and  others], 
and  the  lands  of  the  estate  of  B.  and  others, 
induding  a  part  of  a  5,000-acre  survey  and  a 
8,000^cre  survey  patoited  by  B.  and  ooiveyed 
B.  and  others  to  M.  and  M.*"  ate.,  auffi- 
dently  described  the  land  to  let  In  parol  evi- 
dence to  identify  it,  under  Bevisol,  H  MS, 
1605. 

2.  Deeds  ^»88(1)— Futjds,  statute  of  «=» 

100,  110(1)— DeKD  IIUBT  OOKTAXN  DKSCBIF- 

non  OEBTAiiT  IN  irsELr  on  oafabu  of  bk- 
ina  nan  omrrAiir  bt  nxncBiHci. 

A  deed  conveying  realty  or  a  contract  con- 
oemiug  it,  within  the  meaning  of  the  atatnte  of 
frauda,  must  contain  a  description  of  the  land, 
cither  cKtain  in  itself  or  capable  of  being  re- 


dnced  to  certain^  by  reference  to  someflilni 
extrinaie  to  whidk  the  contract  refers. 

3.  EnniHOK  «=»274(7)— DBCLABATzoira  bt  a 

DICEDXnT    OOMPgTBBT    OB    QnBBIXONS  OF 
BOUBDABT. 

On  qnestions  of  boundary,  hearsay  Is  otni- 
patent  as  evidence,  but  must  come  fnHU  a  dia* 
interested  source;  the  dedaration  (1)  having 
come  fn»n  a  disinterested  persMi;  (2)  haviof 
been  made  ante  litem  motam;  dB)  tiia  pvaon 
who  made  it  being  deceased. 

4.  Evidence  ^»817(&)— Notes  of  bobvetob 

INCOBPOBATINO  HATTBB8  AB  TO  BOOnnUnS 
TOLD  HDf  BT  ZfllSBBBIBD  OWBBB  IBAIHaS- 

BIBI^E. 

In  an  action  to  recover  the  possession  of 
land  under  a  deed  the  description  of  which  had 
to  be  made  certain  by  parol  evidence,  notes  of 
a  surv^or  incorporating  matters  that  the  in- 
terested owner  of  the  land  had  told  him  abont 
the  boundaries  hetd  inadmissible  as  hearsay 
upon  hearsay,  and  wltiiout  the  guaranty  lade 
of  interest  in  tJie  dedarant 

fi.  liANDLOBD  AND  TENANT  «»63^>— TENANT 

and  bubtehant  b8t0fpxd  to  dent  uhd- 

lobd's  title. 
Neither  a  tenant  nor  bis  subtenant  can 
controvert  the  landlord'a  title,  being  estopped 
from  asserting  their  own  title,  even  a  home- 
stead ri^t,  until  iKtaseasion  has  been  restored 
to  the  landlord;  a  role  not  precluding  the  tea- 
ant  from  showing  an  equitatde  title  in  him- 
self, or  cimunstances  iw^Hng  tlw  interpose 
tion  €t  equity  iat  bis  relief 

A];^>eal  from  Superior  Gonr^  Out**"* 
County;  CkHinor,  Judgei 

Action  by  tbe  Buckbome  Land  ft  Tlmb« 
Company  against  J.  A.  Ta]A)rongh.  From 
judgment  for  plaintiff,  defoidant  appeals. 
New  trlaL 

This  action  was  brought  to  recover  Qie 
possession  of  land.  The  i>lalntifl,  In  its  com- 
plaint, alleged  tlOe  In  Itself  to  a  large  tract 
of  land,  which  the  plaintiff  estimated  to  con- 
tain scnnething  like  10,000  acres.  The  de- 
fmdant  disclaimed  any  Interest  in  the  land 
except  two  tracts  one  ccmtalnlng  110  acres 
and  one  7Vi  acres.  In  which  he  asserts  owner- 
ship In  himself,  and  denied  the  plaintiff's 
title.  Upon  coming  to  trial  tbe  plaintiff, 
with  leave  of  tbe  court,  amended  its  com- 
plaint limiting  the  controversy  to  the  two 
tracts  of  110  acres  and  7V&  acres  to  which 
the  defffldant  had  asserted  claim  at  title, 
and  i4>cm  tbe  amended  pleadings  as  set  forth 
in  tbe  record  tbe  case  ms  tried.  Tbe  de- 
fmdant  assigned  tbree  errors  (among  others 
not  deemed  neceBBU7  to  be  now  considered), 
as  fi^ows: 

The  admission,  over  his  objection  of  a  deed 
from  NelU  McKay  and  John  W.  McKay  to 
the  Deep  River  Manu&cturlng  Company,  and 
other  deeds  cfmnectlng  him  therewith;  the 
ground  of  objection  being  that  the  descrlp- 
tUm  of  tbe  land  in  tbe  deeds  was  too  ^agae 
and  uncertain  for  It  to  be  identlfled.  It  will 
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be  necessary  to  give  only  tlie  desoipttcm  In 
the  first-named  deed,  as  the  oflraa  re£sr  to 
it,  which  Is  as  follows : 

"AH  that  tract  of  land  sitaated,  iTing,  and 
being  in  the  coanties  of  Hamett  and  Moore, 
lying  OQ  both  aides  old  road  between  Stunmer- 
ville  and  McNeill's  land  in  Bloore  county, 
boonded  hy  the  lands  of  NefU  UcNeill,  Esq., 
lands  bdoDging  to  the  estate  of  Bfurdock  Mc- 
Leod,  deceased,  Jas.  S.  Harrington,  Neil  Mc- 
Lean, Jr.,  the  Bethea  lands,  Jas.  M.  Tnmer,  and 
the  lands  of  the  estate  of  Noah  Buchanan  and 
others,  including  a  part  of  a  6,000-acre  survey 
and  a  8,000-acre  surrey  patented  by  John  Gray 
Koont  and  conveyed  by  Wnt  B.  Bodman  and 
others  to  McKay  and  Sdm  W.  HcKay ; 
also  640  acres  patented  by  the  said  John  W. 
McKay ;  also  a  piece  patented  by  Jas.  S.  Har- 
rington and  John  Harrington  and  Neill  Mc- 
Neill and  Hector  McNeill  and  others,  and  by 
them  conveyed  to  the  said  Neill  McKay  and 
John  W,  McKay,  containing  by  estimation  10,- 
000  aen&" 

The  second  error  assigned  is  the  admission 
in  evid»ice  of  a  written  lease  of  the  lands, 
for  the  purpose  of  working  the  trees  thereon 
for  turpentine,  and  for  this  purpose  <nily,  in- 
troduced for  the  purpose  of  estcq^^ng  the 
defradant,  who  claimed  under  said  lease,  to 
deny  the  plaintiff's  title. 

The  third  error  assigned  Is  to  the  admis- 
sion of  a  paper  writing,  signed  by  D.  O. 
MdDoffle,  civil  engineer,  dated  September  24, 
1888,  for  the  purpose  of  locating  the  land  de- 
scribed in  the  McKay  deed  aforesaid;  the 
said  paper  writing  b^g  In  the  firilowlng 
words  and  l^vres : 

This  is  to  certify  that  November  14,  186S, 
B«T.  NeOl  McKay  and  Dr.  J.  W.  McKay  and 
wife  sold  to  the  Deep  River  Manufacturing 
Oimtpany  10,000  acres  of  land  in  Hamett 
County  and  Moore  county,  as  follows:  0,000 
acres  and  3,000  acres  known  as  the  Blount  spec- 
ulation land,  and  2,000  acres  compoaed  of  640 
acres  granted  to  Dr.  J.  W.  McKay  and  the 
pieces  which  the  McKays  bad  bought  from  NeUl 
McNeill,  Hector  McNeill,  Jas.  S.  Harrington, 
and  John  Harrington,  joining  Neill  McNeill, 
McLeod.  Neill  McLean,  Jr.,  Bethea,  J.  M.  Ta> 
ner,  and  Noah  Buchanan. 

I  further  certify  that  I  was  sdeeted  by  both 
parties  to  make  an  actual  surrey  of  said  laiids, 
and  that  the  Bev.  Neill  McKay  went  with  me 
and  ahowed  me  where  the  boundaries  were,  and 
that  after  making  the  survey  I  handed  the 
plat  and  courses  and  distances  to  CoL  J.  M. 
Beck,  and  I  certify  that  the  following  are  the 
conrses  and  distances  (then  foUowa  description 
by  metes  toA  boonds). 

There  are  otlier  excqitlons  BDd  oarign- 
mentB  of  errw,  bat,  In  the  Tlew  takoi  of  the 
case  by  tbe  ooort,  thsy  need  not  be  set  out 
bere.  DefSndant  moved  for  a  nounil^  whldk 
was  daaled.  and  he  excepted. 

^e  Jnry  s  retamed  tbe  following  Terdlct: 

fl)  Was  E.  J.  larbrough,  at  the  time  she 
execnted  the  deed  to  J.  A.  Xarbrongh  for  tlie 
llO-acre  tract  described  In  the  amended  com- 


plaint, the  tenant  of  the  plaintiff's  predecessor 
in  title?   Answer:  Yes. 

(2)  Is  the  plaintiff  the  owner  and  entided  to 
the  possession  of  tbe  lands  described  In  the 
amended  ctmtplaint?   Answer:  Tes. 

(8)  What  is  the  annual  rental  value  of  plain- 
tiff's lands  in  the  possession  of  the  defendantT 
Answer:  |80l 

Judgment  ca  tbe  wdlct,  and  defendant 

appealed. 

Baggett  &  Baggett,  of  LUllngton,  H.  B. 
Norris,  of  Baleigh,  A.  &  Bay  and  W.  P. 
Horton,  both  of  Pittsboro,  and  Chas.  Boss,  of 
Lllllngton,  for  appellant 

Seawell  ft  MlUlken  and  Hi^le  &  Hoyle^  all 
of  Sanford,  for  appellee. 

WALKEB,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  description  in  the  deed  of 
Neill  McKay  and  John  W.  McKay  to  the 
Deep  River  Manufacturing  Company  is  suffi- 
ciently certain  to  let  in  parol  evidence  for 
the  purpose  of  Idratifying  the  land.  Since 
the  decision  of  this  court  In  Patton  t.  Blud- 
er,  167  N.  C.  SOO,  83  S.  B.  818,  there  can  be 
no  doubt  at  the  correetnees  cf[  the  pn^osi- 
tlon  Just  stated  that  tbe  desoiptlon  of  tbe 
land  is  not  too  vague  to  be  aided  by  parol 
proof  so  as  to  fit  it  to  tbe  land  intended  to 
be  casireyed.  Tbe  descriptlre  words  in  tbe 
Fatten  Case  were:  "On  tbe  headwaters  of 
Swannanoa  river,  adjoining  HempblU  and 
GllUam  heirs  and  others."  Prior  to  the  de> 
cisltms  in  Blow  v.  Van^ian,  105  N.  O.  198, 
10  8.  B.  891,  and  Wilson  t.  Johnson,  105 
N.  a  211,  10  S.  B.  805,  sndi  descriptions 
as  Out  appearing  in  the  M<^y  deed  were 
held  not  to  be  too  vagne  and  Indefinite  to  be 
aided  by  parol  proof.  Those  two  cases  railed 
the  mle  somewhat,  but  wexB  dlsanirored  hi 
Perry  v.  Scott,  109  N.-  O.  374,  14  8.  B.  291. 
The  following  was  the  descriptim  craucmed 
in  tbe  last  case : 

"Ljring  and  being  in  the  county  of  Jones  and 
bounded  as  follows,  to  wit:  On  the  aouth  side 
of  Trent  rirer,  adjoining  the  lands  of  Cdgrove, 
McDanlel,  and  others,  containing  360  acres, 
more  or  Iras." 

This  was  held  te  be  sufficiently  certain  to 
be  located  by  pand  prottf. 

[2]  It  Is  true  we  have  h^  that  a  deed  con- 
Tsylng  real  estate  or  a  cmtract  oonoemlng 
it,  within  the  meaning  of  the  statute  of 
frauds,  must  contain  a  description  of  the 
land,  the  anbject-mattw  of  the  contract,  "ei- 
ther certain  In  itself,  or  capaMe  of  being 
reduced  to  cotaln^  by  a  refSrence  to  some- 
thing extrinsic  to  which  the  deed  refers" 
(Masaey  t.  Belisle,  24  N.  a  170);  but  the 
principle  is  satisfied  by  the  deScriptlTe  words 
of  this  deed.  Tbe  evidence  jwopoeed  to  be 
ofCored  to  identify  the  land  must,  vt  course 
have  that  tendency,  bat  we  are  not  discussing 
the  question  whether  the  description  is  suffi- 
cient in  any  glrai  cas^  bat  the  general  oo». 
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what  deecilptlQD  1^  in  itself  aaffldently 
certain  to  be  perfected  by  paiM  testtmony. 

In  our  case,  we  think  tbe  desoiptlcai  ia 
snffldeit  to  let  In  parol  eTidence.  Tbe  Revls- 
al  of  1905,  SI  MS  and  1606^  declares  In  explic- 
it language  that  this  shall  be  the  law.  The 
matter  Is  so  fully  discussed  in  Perry  t.  Scott, 
supra,  and  In  Patton  t.  Sluder,  167  N.  G. 
600,  83  S.  B.  818,  that  further,  comment  would 
be  usdess.  WhUe  we  hold  that  the  deed  is 
valid,  there  was  some  evidence  admitted  to 
Identify  the  land,  which  we  deem  to  be  in- 
competent. We  refer  to  the  notes  of  the  sur- 
veyor, ID.  G.  McDuffle,  made  in  September, 
1888,  and  which  are  fully  set  forth  In  our 
statement  of  the  case.  The  paper  Is  In  the 
handwriting  of  McDuffie,  who  Is  dead,  and 
It  was  written  by  him  before  this  controversy 
arose  and  this  action  was  brought,  and  at  the 
time  of  writing  these  notes  McDuffie  had  no 
interest  In  the  land  or  the  subject-matter  of 
the  notes,  except  that  he  had  been  employed 
by  the  McKays  and  the  (Deep  Blver  Manufac- 
turing Company  to  make  the  survey  for  them, 
but  the  fact  r^ains  that  the  surveyor,  Mc- 
Duffie, derived  his  knowledge  of  the  lines 
and  comers  upon  which  he  based  his  survey 
from  Parson.  NeiU  McKay,  and  this  fact  ap- 
pears in  the  notes  ofTered  In  evidence  by  the 
plalntifT,  for  he  says  in  the  notes: 

"I  farther  certify  that  I  was  selected  by  both 
parties  to  make  an  actual  surv^  of  said  lands, 
and  that  the  Rev.  NeiU  McKay  went  with  me 
and  showed  me  where  the  boundaries  were,  and 
that  after  maldng  tbe  survey  I  handed  tbe  plat 
and  courses  and  distances  to  CoL  J.  M.  Heck, 
and  I  certify  tliat  tiie  foUowiag  are  the  courses 
and  distanceik" 

[3]  It  Is  true  that  in  questUms  of  bound- 
ary hearsay  is  compet^t  as  evidence.  But 
it  must  come  from  a  dlslnt^^sted  source. 
The  o(mdlti<»is  under  which  It  is  received 
are:  (1)  mie  declaration  must  come  from  a 
disinterested  person;  (2)  it  must  liave  been 
made  ante  litem  motam ;  and  (3)  the  person 
who  made  it  must  be  deceased,  so  that  he 
cannot  he  produced  and  heard  in  person  as  a 
witness.  Smith  v.  Headrick.  93  N.  C.  210; 
Tow  T.  Hamilton,  138  N.  C.  367,  48  B.  E.  782, 
and  casee  cited.  It  was  said  by  Smith,  C,  J., 
in  Whitehurst  PettUOier,  87  N.  G.  ITO^  42 
Am.  Hep.  620: 

The  declaration  It  received  under  the  con- 
ditions mentioned  as  evidence,  instead  of  the 
sworn  Btatemmt  for  which  It  is  sutetituted, 
when  the  party  making  it  Is  dead  and  the  evi- 
dence would  otherwise  be  loet.  It  Is  manifest 
that  if  the  declarant  were  alive,  and  would  be 
allowed  to  prove  the  fact  to  whidi  the  declara- 
tion relates,  the  declaration  itself  may  be  proved 
after  his  death.** 

[4]  In  this  case,  if  McDnffle  w^  living,  he 
would  not  be  permitted,  as  a  witness,  to  testi- 
fy as  to  what  Dr.  McKay  told  him  about 
the  boundaries,  because  It  would,  of  coorsO) 
be  bMrsay*  and  Dr.  McKay  was,  at  the  time 


he  showed  him  the  boundaries  of  taie  land, 
an  Interested  person,  being  the  owner  of  the 
land  or  oae  of  Its  omms.    Hie  primary 
declaration  wonld  not  have  come  turn  a  die- 
Interested  source^    The  notes  of  McDnffie 
were  written  20  years  after  the  actual  sur- 
vey was  made  by  him.  and  were  based,  it  ajh 
pears,  entirely  upon  the  declaration  of  an  in- 
terested person.   They  constituted  the  deda- 
ration,  not  the  sworn  testimony,  of  McDoffle, 
as  to  what  another  man  had  declared,  and 
the  latter  interested  in  the  land  the  botmda- 
rles  of  which  are  In  question.    It  is  the 
declaration  of  the  person  who  knows  the 
boundaries  that  is  required  to  satis^  the 
rule  of  admission,  and  that  is,  in  this  case, 
the  declaration  of  Dr.  McKay.  It  is  exclud- 
ed because  of  his  Interest  in  the  land  and  his 
making  a  declaration  favorable  to  himself. 
The  declarant  must  be  dead,  because  if 
alive  he  must  be  produced  as  a  witness,  and 
he  must  be  disinterested,  and  the  declaration 
must  be  made  ante  litem  motam,  to  avtdd 
bias  or  to  free  it  from  susplcicm,  and  to  re- 
move all  temptation  to  falsify.    Dobson  v. 
Flnley.  63  N.  0.  495;  Shaffer  v.  Gaynor,  117 
N.  C.  16^  28  S.  B.  154 ;  Westfelt  v.  Adams. 
131  N.  a  370,  42  S.  B.  823.   It  is  admitted 
from  necessity,  because  it  Is  the  best  and 
only  evideiice  of  the  fact  obtainable.  Mr. 
McDuffie  was  only  writing  into  his  notes  snb- 
stantialiy  something  that  Parson  McKay  had 
told  him,  which  is  hearsay  up<m  hearsay. 
The  cases  we  have  generally  bad  are  those 
where  a  living  witness  testified  to  what  a 
deceased  person  had  declared  as  to  boonda- 
rles.    The  Judge  erred  In  admitting  these 
notes.  They  were  material  and  their  admis- 
sion prejudicial,  because  they  were  used  for 
the  purpose  of  locating  the  boundariee,  and 
were  allowed,  by  the  court,  to  have  the  effect 
of  proof  as  to  Uiem,  and  If  oompetrait  they 
would  be  atxong  iwoof  ct  tbe  lines  and  cor- 
ners. 

[B]  The  third  question,  as  to  the  estoi^l 
of  tbe  defoidant  to  deny  the  plaintiff's  title 
because  of  the  tenancy  of  his  predecessor, 
EL  J.  Yarbrough,  requires  little  dlscnssioD 
as  to  the  facta.  They  must  be  settled  the 
Jury.  We  need  only  to  state  the  g^mral 
principles  of  law  governing  such  cases,  and 
the  applicability  of  the  estoppel  to  a  subten- 
ant. It  is  well-settled  doctrine,  says  tbe 
court,  in  Davis  t.  Davis,  83  N.  a  "n.  that 
one  who,  as  tenant,  gains  poeaeaalMi  of  the 
land  of  another  cannot  resist  an  action  for 
its  recovery,  brought  aftw  the  termination 
of  the  lease,  by  showing  a  superior  title  Id 
another  or  In  i>fan«>Tf,  acquired  before  or  mttr 
er  the  contract  The  obligation  to  snrrender 
becomes  abaolnte  and  indispensable:  Honesty 
forbids,  Bays  Baffin,  J.,  tiiat  he  should  obtain 
possesion  with  that  view,  or,  after  getthig 
It,  thus  use  It  Smart  v.  Smith.  13  N.  C.  2S& 
Nether  the  tmant  nor  any  one  claiming  on- 
der  him,  renarks  Daniel,      can  cootroverL 
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tba  laMDord'a  titl«.  He  caxmot  pat  another 
person  In  possessing,  tmt  mnst  d^ver  up  tbe 
pmnlsee  to  his  own  landUMrd.  OaUento  t. 
Sbeiman,  27  N.  G.  7X1.  If  be  altered  as 
toiant,  or  ntbet  &itry  bad  become  sucb.  Is 
Oie  language  of  Rodman,  J.,  be  was  estopped 
from  asserting  bis  title  until  be  had  restored 
the  possession  to  tbe  plalntitF.  Heyer  t. 
Beatty,  76  N.  0.  2a  Even  a  homestead  right 
cannot  be  assrated  In  opposltLm  to  the  re> 
cover?.  Abbott  t.  Cromartle,  72  N.  a  292, 
21  Am.  Bep.  457.  Tbe  mle  does  not  pre- 
clude tbe  tenant  from  showing  an  equitable 
title  in  himself,  or  such  circumstances  as 
under  our  former  system  would  call  for  tbe 
interposition  of  a  court  of  equity  for  his  re- 
lief,  and  which  relief  may  not  be  obtained  in 
the  action,  as  is  hdd  in  Tamer  t.  Lowe,  66 
N.  0. 418.  Tet  tix  force  of  the  general  pr<n>o- 
sitl(m  remains  unimpaired,  that  whfse  the 
simple  relation  ot  lessor  and  lessee  exists 
without  other  compilcations,  the  latter  can- 
not contest  the  title  of  the  former.  Forsythe 
r.  Bullock,  74  N.  O.  135.  The  obligation  to 
restore  a  possession  thus  obtained  before  an 
Inquiry,  into  tbe  title  la  permitted,  although 

ringing  from  the  contract,  rests  upon  tbe 
foundation  of  good  faith  and  h(mest  dealings 
among  men.  Lawrence  t.  EUer,  160  N.  O. 
211,  8S  S.  E.  2»1,  U  R.  A.  1916E,  696,  Ann. 
Cas.  1&17D,  546;  Le  Boy  t.  Steamboat  Co., 
105  N.  C  109,  80  S.  E.  984.  This  principle 
of  estc^pel  is  fully  considered  in  these  two 
cases,  and  In  Lawrence  t.  EUer,  supra,  this 
court  said  that  the  general  rule,  however,  as 
stated,  while  it  varies  at  times  in  its  appli- 
catltm,  has  been  everywhere  recognized  as 
sound,  and  has  always  been  very  rigidly  en- 
forced in  this  jnrisdlctlcHi,  dtlng  in  support 
of  It  the  following  authorities:  Campbell 

Everbart,  139  N.  a  602-014,  52  S.  E.  201; 
Pool  V.  Lamb.  128  N.  a  1,  87  S.  E.  953; 
Springs  V.  Schenck,  99  N.  O.  062,  6  S.  E. 
40S,  6  Am.  St  Rep.  662 ;  Davis  v.  Davis,  83 
N.  C.  71;  Farmer  v.  Pickens,.  83  N.  C.  560; 
Wilson  V.  James,  79  N.  C.  349;  Abbott  & 
Foster  T.  Cromartle^  72  N.  C.  292,  21  Am. 
Rqp.  457;  Callender  v.  Sherman,  27  N.  C. 
Til;  Towne  v.  Butterfleld,  97  Mass.  105; 
Brown  v.  Keller,  82  111.  167,  83  Am.  Dec.  256; 
Daria  t.  Williams,  130  Ala.  530.  30  South. 
488,  M  L.  R.  A.  749.  89  Am.  St  Bep.  65; 
Rogers  v.  Boynton,  07  Ala.  601;  Ward  r. 
Bjran  (1876-77)  10  L  B.  O.  L.  17 ;  Peyton  t. 
Stlth.  S  Pet  48D,  8  L.  Ed.  200  ;  2  McAdam. 
landlord  and  Tenant  f  421;  18  A.  ft  B.  (2d 
EkL)  414;  24  Cya  1M6L 

TbB  court  htid  In  Springs  t.  Sdiea^  bo- 
pra: 


"A  temint  eannot'be  hesrd  to  de^r  the  title 
oi  Us  landlord,  nor  can  he  rid  Umadt  of  this 
relation,  without  a  ctHnplete  Barrsader  of  the 
possession  of  the  land.** 

It  was  held  In  Towne's  Cose,  supra: 

"A  tenant  at  will  Is  estopped  from  denying 
his  landlord's  title  without  surrender  of  the 
leased  premises  or  evietltm  by  title  paramount 
or  Its  equivalent.** 

The  court  said  in  Brown  v.  KeDer: 

"Tliat  a  tcaiant  must  surrender  the  premises 
before  asserting  rights  adverse  to  his  bndlord 
whidi  he  acquired  after  renting  the  premises." 

And  In  Davis  v.  Williams^  supra,  it  was 

held  as  follows : 

"(1)  A  tenant  Is  estopped  to  dispute  the  title 
of  his  landlord,  unless  his  landlord's  dtle  has 
expired  or  been  extinguished,  eiUier  by  opera- 
tion of  law  or  his  own  act,  after  the  creation  of 
the  tenancy."    Page  58. 

"(2)  It  Is  only  where  there  is  a  diange  in  the 
condition  of  the  landlord's  title  for  the  worse, 
after  a  tenant  enters  Into  his  contract  in  the 
absence  of  tmoA  or  mlstoke  of  fsct  that  he  is 
permitted  to  show  tbe  diange  In  Uie  condition 
of  the  title."   Page  68. 

"(3)  A  tenant  mast  first  surrender  the  prem- 
ises to  his  landlord  before  f^anminy  u  attitude 
of  hosdlity  to  the  title  «c  claim  of  title  of  the 
latter."  Page  68. 

"(4)  An  estoppel  will  be  enforced  in  a  court 
of  equity  as  well  as  in  a  ooort  of  law."  Page 
50. 

We  see  from  this  review  of  the  aabject 
and  the  long  line  of  cases  sustaining  our 
conception  of  tbe  law,  that  th^e  can  no 
longer  be  any  dispute  as  to  the  nature  of 
this  kind  of  estoppd,  or  as  to  its  effect  It 
may  also  be  considered  as  settled  that  any 
one  to  whom  the  teiant  has  assigned,  and 
who  has  entered  under  him,  becomes  subject 
to  tbe  estoppel  as  mnch  so  as  flie  toiant 
Himself,  and  tbe  authorities  already  cited 
are  equally  dear  and  explicit  as  to  this 
propositi«i.  Wbetb»  ttie  case  is  bron^t 
onder  tbe  Influence  of  this  prladito  d^toids, 
of  course,  npm  the  facts  as  found  from  the 
evldaice.  We  will  not  retet  to  tbe  taxta,  or 
comment  upon  them,  as  we  cannot  well  an- 
ticipate what  they  wUl  be  at  the  next  trial 
when  ascert^ned  by  tbe  Jury.  The  question 
of  adviarse  possessifm  Is  also  postponed  un- 
til the  other  matters  are  decided*  as  it  de- 
pends upon  them. 

We  (Oder  a  new  trial  because  of  the  error 
In  regard  to  the  notes  of  tbo  sarv^or,  and 
we  exercise  our  discretion  by  extending  it  to 
both  tracts  of  land. 

New  trial. 
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(179  N.  O.  US) 

ORBBM  at  iL  T.  BUFFIN  et  iL   (No.  261.) 

(Snprane  Court  of  North  Carolina.  March  24, 
1920) 

1.  SUBBOOATZON  9=>40  —  INDORSEE  OF  nOTB 
BECKIVinO  BKnUTT  WUOU  PBOOKBDS  OV  BB- 
NEWAL  NOTB  OANNOT  BBOOTBB  ON  OBZOIHAL 
NOTB. 

Where  an  indorser  of  corporate  note  paid 
the  note,  and  as  part  of  the  collateral  pledged 
reoaived  a  note  executed  by  plaintiff,  the  in- 
dozser  ia  not  entitled  to  entice  each  note  where 
he  knew  plaintiff  had  executed  renewal,  the  pro* 
oeeds  of  which  had  been  used  in  redndnf  the 
corporate  obligation,  bot  the  original  note  which 
had  been  pledged  waa  not  diieharged,  and  came 
into  the  indoner's  handa. 

2.  Btzdxnob  ^aCOl— PLAnmn'a  intboddo- 
noN  oir  dbrhdant'b  answxb  held  not 

CONOLUBITB  NOB  QBOURD  FOB  NONSUIT. 
Where  plaintiff,  who  Bought  to  enjoin  sale 
of  land  nndw  mortgage  given  to  secure  a  note. 
Introduced  evidence  tending  to  ehow  that  de- 
fendant waa  not  entitled  to  enforce  the  note 
plaintiff*!  introduction  of  a  part  of  defendant'e 
answer  which  tended  to  rebut  Mb  evidence  is 
DO  ground  for  nonaoit,  but  the  conflict  should 
be  submitted  to  the  jury. 

8.  SUBBOOATZON  4=»40  —  WHEBB  OB^DXTOB 
OODU>  NOT  ENFOBCB  COLLATE RAL  NOTB,  ONE 
BUBBOQATED  TO  HIS  BiaHIS  CANNOT. 
The  equitable  doctrine  of  subrogation  will 
not  be  permitted  where  it  will  vofk.  injustice 
to  the  lights  of  those  having  superior  equides, 
or  where  It  will  operate  to  defeat  a  legal  title ; 
hence  defendant,  who  paid  off  a  corporate  note 
which  he  had  indorsed  and  received  collateral 
pledged,  cannot  enforce  collection  of  collateral 
note  where  it  was  an  original  note,  and  the 
maker  had  executed  a  renewal  note,  the  pro- 
ceeds of  which  had  been  paid  over  to  the  holder 
ni  the  owporate  obligation;  for  the  original 
holder  might  not  enfcwoe  coIlecti<». 

Appeal  from  Superior  Court,  Franklin 
County;  Onlu,  Jnd«e. 

Action  by  Bryant  Green  and  another 
against  W.  H.  Ruffin  and  anothra.  From  a 
Judgment  ot  nonsuit,  plalntlffli  i^i^ieaL  Re- 
Ywaed. 

TbiB  is  an  action  to  restrain  a  mle  ct  the 
land  in  controversy  under  a  mortgage.  The 
facts  are  as  fidlows: 

R.  H.  Strickland,  the  defendant  in  Interest^ 
while  a  stockholder  and  vice  president  of 
the  HUl  Live  Stock  Company,  Indorsed  a  note 
of  his  company  made  payable  to  the  Ameri- 
can Asrlcaltnral  ft  Chemical  Company  In  the 
sum  of  f 10,000.  After  this  note  matured  and 
while  collectl<ni  waa  being  pressed  thereon, 
said  live  stock  company,  as  an  inducement 
for  extension  of  the  payment,  deposited  as 
collateral  security  certain  notes  and  securi- 
ties of  Its  concern  amonntlng  to  a  lai^  sum. 
Amrag  the  collateral  so  d^Kwlted  was  a  note 
and  deed  of  trust  for  ^000  given  by  Bryant 


Green,  one  of  the  plalntllEs.  When  the  Green 
note  matured  he  was  Induced  by  the  live  stot^ 
company  to  execute  a  renewal  note  In  pay- 
ment of  the  original,  which  was  likewise  se- 
cured by  deed  of  trust,  oonToylng  the  identi- 
cal lands  that  were  ctniTeyed  as  security  to 
the  first  mKe.  At  the  time  of  the  execution 
of  said  rmewal  note  and  deed  of  trust  Grea 
was  assured  by  Hill,  prerident  of  the  live 
stock  company,  that  his  first  note  would  be 
marked  paid,  and  the  deed  of  trust  secured 
by  same  would  be  duly  canceled  of  record. 
After  obtaining  the  raiewal  note  and  deed 
oC  trust  of  the  live  stodt  company,  HiU  r^e> 
seated  to  the  Slrst  National  Bank  of  Louls- 
bvats,  N.  C,  that  the  first  or  oil^nal  note  had 
beat  deposited  as  oollatraal  to  a  note  giren 
to  the  chemical  ounpany,  that  said  origliua 
note  was  tJun  past  due,  and  the  chemical 
company  was  demanding  Its  paymoit  In  cash, 
that  the  proceeds  of  the  renewal  note,  which 
said  live  stock  company  desired  to  sell  said 
bank,  would  be  used  to  pay  the  original  note, 
and  said  bank  bought  the  renewal  note  and 
paid  cash  therefor.  The  money  so  received 
from  the  sale  of  said  renewal  note  was  paid 
to  the  chemical  company,  who  held  the  orig- 
inal note  and  credited  th^eoo.  The  live 
stock  company  from  time  to  time  made  pay- 
ments on  Its  note  due  the  chemical  company, 
aggregating  about  $8,000,  and  judgment  was 
obtained  for  the  balance  due  thereon  of  about 
$2,000  against  the  live  stock  company,  R.  E. 
Strickland,  and  others.  Strickland  paid  the 
judgment  and  took  over  the  collateral,  which 
amounted  to  several  thousand  dollars.  The 
lands  conveyed  in  the  two  deeds  of  trust 
by  Green  were  sold  under  the  terms  of  the 
second  deed  of  trust,  and  the  Franklin  lAud 
Company  became  the  purchaser.  Said  land 
company  subsequently  conveyed  said  lands  to 
Green,  the  orl^nal  owner.  Six  monttia  aft- 
er  the  foreclosure  sale  made  under  the  sec- 
ond deed  (tf  trust  tbn  deteodant  StricUaud 
attempted  to  finecloae  under  Oie  first  deed  of 
trust,  and  this  actloa  is  to  restrain  Oie  sale. 
K.  P.  HiU  testified: 

**I  was  president  of  the  HiU  live  Stock  Com- 
pany, and  Mr.  R.  H.  Striddand  was  vice  presi- 
dent of  said  company.  In  the  quring  of  1914 
the  Hill  Live  Stock  Company  executed  its  note 
to  the  American  Agricultural  ft  Chemical  Com- 
pany in  the  sum  of  about  $10,000  for  certain 
tertiUzers  pnrdiased,  and  Mr.  Strickland,  J- 
P.  HiU,  and  myself  Indorsed  said  note,  which 
was  delivered  to  the  said  chemical  company.  In 
the  tatter  part  of  1915  the  note  so  executed  by 
the  HiU  Live  Stock  Company  and  indorsed  by 
Mr.  Strickland  and  myself  was  turned  over  to 
Mr.  Jim  Fou,  of  Raleigh,  for  o^ection.  We 
west  to  see  Mr.  Pon  and  oarrlad  a  laige  batcb 
of  papers,  including  the  Oreen  note,  and  de- 
livered them  as  collateral  security  to  tiie  chb- 
pany's  note.  In  January,  1016,  we  Induced 
Bryant  Green  to  give  us  a  second  note  and 
mortKage  in  renewal  of  the  first  note  executed  in 
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ApzQ,  ISlSt  and  depoilted  wltli  Mr.  Poo,  nn- 
dor  ths  agreement  t£at  hia  first  notie  ahoold  be 
obtained  and  deUvered  up  to  him  tor  cancel- 
lation. I  discounted  this  aecond  note  at  tbe 
First  National  Bank  with  the  understandiog 
tliat  I  would  Bend  the  proceeds  thereof  to  Mr. 
Pon  to  be  applied  on  the  note  to  which  Green's 
first  note  was  deposited  as  collateral  and  ob- 
tain said  first  note  and  have  the  deed  of  trust 
securing  same  canceled  of  record.  In  aecord- 
BIU9B  vitb  this  agreement  I  sent  tlie  money  ob- 
tained from  the  bank  on  the  second  note  to  Mr. 
Pon  to  be  applied  on  the  chemical  company's 
note.  From  time  to  time  we  paid  about  $8,000 
on  the  chemical  company's  note,  which  left 
about  $2,000  due  thereon.  I  neglected  to  get 
the  first  Qreeu  note  and  deed  of  trust.  Mr. 
Strickland  knew  about  these  transactions  and 
kept  ap  with  the  payments  that  were  made  up- 
on the  diemical  ctmipany's  note." 

The  plaintiffs  also  introduced  a  part  of  the 
answer  of  the  defendant  Strickland  which 
is  as  follows: 

'That  be  ceased  to  be  a  stockboldar  in  the  HIU 
live  Stock  Company  on  the  27th  day  of  An* 
gnst,  1914;  that  he  indorsed  the  note  to  the 
Af^iniltural  &  Chemical  Company  for  a  large 
amount,  and  judgment  was  rendered  against 
him,  and,  being  solvent,  he  paid  said  Judgment 
to  the  amount  of  $2,500,  and  said  judgment 
and  securities  were  tnmsferred  to  this  defend- 
ant for  value  and  without  notice." 

At  ttie  conciualon  of  the  evidence  Ms  honor 
entered  Jndsment  of  nonsuit  and  the  plaln- 
tifCs  excited  and  appealed. 

nwdefOidant  Buffin  has  no  Interest  tai  ttils 
cootrorersy  essept  to  perfonn  his  duties  of 
trustee  In  Que  deed  ot  tmst;  under  fibe  di- 
rectlims  of  the  court 

W.  H.  Tarborough,  Jr.,  and  Ben  T.  Bold^ 
twtta  of  LoDlsburg,  for  appellants. 

W.  M.  Person,  of  Lonlsbnrg,  and  N.  T.  Onl- 
ley,  of  Wake  Forest,  for  appellees. 

ALLBN.  J.  [1]  The  witness  HUl  testified 
that  the  second  note  and  mortgage  were  ex- 
ecuted as  a  renewal  of  tbe  first  note  and 
mortgage,  which  had  been  deposited  with 
the  chemical  company  as  collateral,  and  un- 
der an  agreement  that  the  first  note  and 
mortgage  under  whidi  the  defendant  Strick- 
land Is  asking  that  the  land  t>e  sold  would  be 
delirered  up  and  canceled,  and  that  the  iHt>- 
ceeds  derived  from  discounting  the  second 
note  and  nuntgage  wrae  actually  paid  to  the 
ctiemlcal  company  in  reductloD  of  the  llablll- 
tj  of  the  defoidant  Strickland  thereon  as 
tndfnser.  He  also  testtfied: 

"llr.  Strickland  knew  about  tiieas  transao- 
tlms  and  kept  up  with  payments  that  were 
I  upon  the  chemical  company's  note." 


It  ttiwefore  appears  from  this  evidence 
ttwt  Strickland  knew  ct  On  agreonent  to 


caned  the  first  note  and  mortgac^  and  ttiat 
he  received  the  benefit  ot  the  contract  by  the 
ain^llcatlon  of  ftm  proceeds  of  Ote  secomd  note 
and  mortgage  to  the  note  of  the  dionieal 
company,  and  be  will  not  now  be  permitted  to 
receive  the  benefits  and  repudiate  the  obliga- 
tions of  the  transaction.  See  Wilklas-Rlcka 
Co.  T.  Welch,  102  8.  B.  316,  at  this  tmn. 

[2]  It  is  true  that  the  platntlfr  weakened 
the  force  of  this  evidence  by  Introducing  a 
part  of  the  answer  of  the  defendant  In  which 
he  allied  that  the  collateral  securities  held 
by  the  chemical  company  were  transferred  to 
him  "for  value  and  without  notice,"  but  this 
merely  presented  Qxe  case  of  contradictory 
evidence,  and  did  not  Justify  entering  a  Judg- 
ment of  nonsuit. 

This  precise  questlixi  was  presented  in 
Trust  Co.  v.  Bank,  166  N.  O.  112.  81  8.  B. 
1074,  in  whldti  the  plaintiff  Introduced  evi- 
dence tliat  a  check  was  duly  mailed,  and  re- 
lied upon  the  presumption  that  It  was  receiv- 
ed on  a  certain  date,  and  after  doing  so  In- 
troduced a  part  ot  the  aiawer  of  the  defend- 
ant Mildi  tsnded  to  rdnit  tills  mresumptbn. 

A  Judgm^t  of  mxisnlt  was  entered,  tbe 
court  being  of  opinion  that  the  presumption 
was  rdtmtted  the  introduetloa  of  tbe  an- 
swer br  the  defendant,  bnt  this  court  set 
a^de  tbe  Judgment  of  nonsuit;  ttie  court  say^ 
ing: 

"The  fact  that  plaintiff  introduced  the  rebut- 
ting evidence  does  not  alter  the  case.  He  is 
not  concluded  thereby,  but  may  show  thRt  the 
fact  is  oAerwiae.  as  a  party  is  not  always 
bound  by  the  statement  of  Us  own  witness. 
*  *  *  Tbe  priou  fade  preeomption  as  to  the 
time  when  the  check  was  received  was  not  re- 
butted by  the  Introduction  of  the  answer,  and 
the  question  should  liavs  gone  to  the  Jury.** 

[I]  Again,  tbe  deflendant  Strickland,  In  or- 
der to  assert  Us  rights  imder  the  first  note 
and  nuHTtgage^  must  invtte  the  equltat^  doc- 
trine of  subrogation  whtcb  *ViU  not  be  peis 
mltted  where  It  wUl  work  Injustice  to  Oie 
rights  of  those  having  superlw  equities  or 
where  it  will  operate  to  defeat  a  legal  right** 
25  B.  G.  L.  1^.  His  right  to  subrogatlMi, 
if  any.  Is  Qie  right  to  be  subrogated  to  tbe 
rls^ts  of  ttie  diemical  company  in  the  col- 
lateral security,  and,  as  It  aiq;>ears  from  this 
evidence  the  plalntUf  Oreen,  who  was  the 
debtor  in  tbe  collateral  security,  furnished 
the  money,  and  it  was  actually  paid  to  tbe 
chemical  company,  that  company  could  not 
hold  tlie  securities  as  against  tbe  plaintiff 
Green,  and.  If  so,  Stridtland  could  not  do  so 
by  subrogation. 

In  our  opinion,  tbe  case  Is  oos  wUA  ought 
to  be  sulnnltted  to  a  Jury. 

Beraneda 
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an  11.  c.  my 

OCEAN  ACCIDENT  &  GUARANTEE  COB- 
POBATION.  Umlted,  t.  PIEDMONT  BX. 
ftEUDOTBIOOO.  (Na8S&) 

(BwrenM  Court  of  North  Candini.  Mudi  KL, 
1820.) 

1.  iRBUUircDi  188— LuBniTr  fouot 

OOH8TBUID  AS  IHTITLXNa  ZRSnBKB  TO  BATH 
PAT  BOXX  OF  PDWKB  FLAHT  INCLtTOKD  IN 

ooMrunno  fbeuiums. 
A  liaUlitj  insnraQce  policy  iasiieil  to  a  rail- 
way and  electric  light  company  held  to  cover 
everything  except  the  operation  of  a  street 
railway  and  the  railway  power  lines,  and  hence 
to  entitle  the  insurer  to  have  the  pay  roU  of 
insured's  power  i^ant  indaded  in  compnting  the 
premium,  which  was  based  on  the  pay  roll. 

2.  InstiKAnOB  ^168— DESCBXPTioif  or  woke 

COVBHBD    BT    UABILUT    IK8UBAIT01  CON- 

In  a  provision  of  a  liability  insurance  policy 
describing  the  work  covered  by  the  insurance  as 
the  operation,  maintenlnce,  and  extension  of 
Hnes  and  the  making  of  serrlee  connections,  the 
word  "operation"  was  not  need  as  a  mere  cap- 
tion or  heading,  but  was  itself  one  of  the  tUngs 
intended  to  be  insured. 

8.  Einoracz  t..  1 111(1^— lngtTBAiro«  pouct 
coirCLuaxnxT  pbesuiod  to  ooittain  txricb 

BT  WmCH  PABmS  XRTKnDID  TO  BE  BOURD. 

Under  the  gmeral  rale  that  all  prior  r^ 
ulations  or  agreements  are  merged  in  a  subse- 
quent written  contract  touching  the  same  sub- 
ject-matter, a  policy  of  insurance,  properly  exe- 
cuted when  offered  by  the  insurer  and  accepted 
by  insured,  must  be  conclusively  presumed  to 
contain  all  the  terms  of  the  agreement  for  in- 
mirance  by  whidi  the  parties  intend  to  be 
bound. 

4.  INSDBARCB  «=s>146(3)— POLIOT  OOHBISUXD 
IN  TAVOS  OF  INauSED. 

Insured  is  entitled  to  a  favorable  interpre- 
tation tA  the  policy,  when  there  is  any  ambiguity 
in  its  languagcb 

Appeal  from  Superior  Ooart,  Alamance 
Coun^;  OalTert,  Judge. 

Action  by  the  Ocean  Accident  &  Guarantee 
Corporation,  Limited,  against  the  Piedmont 
Railway  &  Electric  Company.  From  a  Judg- 
ment for  defendant,  plaintifr  appeals.  New 
trial  granted. 

Plaintiff,  on  or  about  June  29,  1915,  Issned 
and  delivered  to  the  defendant.  Piedmont 
Hallway  &  Electric  Company,  a  public  liabil- 
ity Insurance  policy,  set  out  In  the  record. 
The  premlnm  to  be  paid  for  this  liability  in- 
surance was  |9  per  each  flOO  of  compensa- 
tion of  said  defendant  to  its  employes  work- 
ing at  and  In  the  places  covered  by  said  In- 
surance, as  per  its  three  monthly  pay  rolls. 
Plaintiff  sues  for  a  balance  alleged  to  be  due 
on  the  premium,  and  alleges  that  these  three 
monthly  pay  rolls  amounted  to  $5,042,46,  ex- 
dusive  of  the  pay  roll  of  the  employes  ot 
said  street  railway  company,  which  was  spe- 


dflcally  excluded  because  injuries  to  perMOi 
occurring  by  reasrai  of  ttie  opermtton  ot  Oit 
street  railway  w«e  not  covered  bj  tbe  pdlcy. 

Defendant  does  not  In  terms  deny  the  piila- 
tlfTs  allegation  as  to  the  amount  o<  the  pty 
roll,  but  does  deny  that  the  pay  t<A1  of  de- 
fendant's power  plant  and  light  [dant,  whldi 
Is  run  in  CiMinection  with  the  power  plint, 
should  be  iududed  In  the  pay  roll  on  whldi 
the  iKCminm  Is  baaed.  It  was  agreed  that,  If 
the  pay  roll  of  the  power  plant  Is  Indoded, 
defendant  would  owe  plaintiff  $222.90,  and 
that  If  said  part  of  defendant's  pay  ndl  Is 
not  included  defendant  would  owe  plaintiff 
nothing.  Tlie  parts  of  tike  poUf?  itself  mate- 
rial to  tlie  amtrorersy  are  as  fifllows: 

"Tlie  premium  Is  baaed  upon  the  entire  ema- 
peoaatlcn  earned,  during  the  policy  period, 
all  employ^  of  the  assured  not  herein  else- 
where spedBcalty  exdnded,  engaged  in  connec- 
tion with  the  work  described  in  and  covered  \fj 
this  policy." 

"4.  A  full  description  of  the  work  covered  by 
this  ptdicy.  the  locations  of  all  places  where 
snch  work  is  to  be  done,  the  estimated  com- 
pensation of  employ^  engaged  therein  for  the 
term  ct  this  policy,  tlie  premium  rate  or  rates, 
and  the  deposit  premium  are  given  hereunder: 

"Description  of  work  covered  by  this  policy: 
Electric  light  and  power  companies,  operation, 
maintenance  and  extension  of  lines,  and  maktug 
service  connections. 

"liOcatifMu  (rf  all  idaoes  where  snch  work  is 
to  be  done:  Alamance  and  Orange  counUes, 
Nortli  OaroUna. 

"Estimated  compensation  for  policy  period: 
Bee  three  monthly  premium  adjustment  in* 
dorsement. 

"Premium  rate  per  |100  of  commission:  $9.00. 

"Deposit  premium:   . 

"It  is  understood  and  agreed  this  policy  shall 
not  apply  to  bodily  injuries  or  death  cauaed  di- 
rectly or  indirectly  by  reason  of  the  operatfon 
or  maintmance  of  the  street  railway,  or  its 
power  lines  or  any  other  work  in  connecdM 
with  the  street  railway  or  railway  power  lines. 
[Then  follows  statement  of  special  work  d<Ni« 
at  all  locations  mentioned  in  policy,  whitA  are 
not  covered  by  it,  unless  a  spedfic  amount  of 
compensation,  premium  rate,  and  deposit  are 
stipulated  for.] 

"8.  No  work  <rf  any  nature  not  liereiB  dis- 
closed is  done  by  the  assured  at  the  places  cov- 
ered hereby,  except  as  follows:  Operation  of 
street  railway  not  covered  hereunder." 

The  plaintiff  contended  that  it  was  entitled 
to  a  premium  wntch  shonld  be  arrived  at  by 
taking  a  percoitage  of  the  entire  pay  nil  of 
the  def»idant.  The  defendant  contended 
that  the  premium  was  to  be  a  percaitage  of 
only  a  part  of  Its  pay  roll,  and  was  not  to 
include  the  pay  roll  of  its  employes  engaged 
where  the  public  was  forbldd^  to  go,  and 
where  there  would  be  no  danger  of  Injury  to 
the  public,  to  wit,  the  pay  roll  of  Its  employ^ 
actually  engaged  in  and  about  Its  power 
house.  If  the  contention  of  the  plainttiT  ia 
correct,  then  the  defendant  would  be  doe  tli« 
balance  sued  for.   If  the  cmtention  of  tlia 
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defendant  Is  correct,  tliai  It  bas  paid  plain- 
tiff all  tmrns  doe. 

The  trial  ^xtAge,  vpoa  the  admitted  focts 
and  other  erldenoe  ^rhkSi  was  not  dlsimted, 
found  for  the  defendant,  and  foond  that  the 
defendant  bad  paid  all  premiums  it  had  con- 
tracted to  pay,  and  there  was  a  rardlct  and 
Judgment  for  the  defendant  FlatntUC  «zeq^ 
ed  and  appealed. 

W.  8.  Coulter  and  A.  H.  King,  both  of  Bai> 
Ungton,  for  appelant 

John  T.  HadenMm  and  Parfeer  &  Long,  all 
ct  Graham,  for  aiq^ellefc 

W  AUK  BR,  J.  (after  stating  the  facts  as 
above).  [1]  We  are  required,  In  construing 
th\B  policy,  to  examine  the  entire  writing,  and 
to  base  our  concIuBl(m  as  to  its  meaning  upon 
the  contract  as  a  whole.  The  language  of  the 
instrument  is  Tery  c<Hnprebensive  and  when 
properly  construed,  It- embraces  all  kinds  of 
work  and  operation  and  all  risks  arising 
therefrom,  except  those  in  ccnmection  with 
the  defendant's  street  railway,  or  its  power 
lines.  If  the  exception  was  Intended  to  cover 
other  operations  or  other  risks,  why  was  It 
not  a:preesed  in  tbe  writing.  The  language 
of  the  exception  is  very  clear  and  exj^ldt,  toe 
It  provides  that — 

"No  work  of  any  nature,  not  herran  disclosed, 
is  done  by  the  assured  at  the  places  covered 
hereby,  except  the  (H)eration  of  street  railway 
which  Is  not  oovered  hereunder." 

TbAt  states,  wlttiout  the  shadow'  of  a  doubt, 
that  the  policy  a£  Insurance  indoda  every- 
thing exo^t  the  (weratlmi  of  the  street  rail- 
way; otherwise  it  would  have  beai  added  in 
unmistakable  language  that  there  was  a  fur- 
ther exception  In  i<^ard  to  Oie  open.il<m  of 
the  light  and  power  plant  Sow  this  con- 
struction can  be  avoided,  under  tlie  role  of 
law  prescribed  tor  ascertaining  the  meaning 
of  a  writtm  contract  ve  are  at  a  loss  to 
know.  The  language  ot  the  exception  is  an 
unerring  index  to  the  meaning  at  Qie  Instru- 
ment as  It  eliminates  the  only  thing  not  in- 
sured and  leaves  all  that  la  left  to  be  covered 
hy  the  policy. 

[2]  Again:  Section  4  of  the  "statement" 
sbows  what  was  intended  wlOi  req>ect  to  the 
risk  assumed  by  the  plaintiff,  and  for  whldi 
the  deflHidaut  promised  to  pay  the  pramlum 
as  find  by  the- contract  by  the  fimnnla  set 
forth  flier^  It  descrilxs  the.  **w<nrk**  cov- 
ered by  the  insurance  as  "Operation,  malif< 
tenance  and  extenslw  of  lines  and  making  of 
MfTloe  connections."  Vba  vatd  "c^teratlon," 
In  that  paragrai^  was  not  used  as  a  men 
caption  or  heading,  that  Included  only  "mahi' 
toiance"  and  extoislon  of  lines  and  making 
service  connectious,  bnt  is  Itsdf  one  of  the 
OilngB  intended  to  be  insured,  as  If  it  bad 
been  expressed: 

**The  operation  of  the  linea,  as  well  as  die 
maintenance  and  extenrion,  including  Hie  mak* 
ing  of  snvice  connecU(ms." 


It  was  stmietblng  separate  and  apart  from 
Qie  other  things  spedfled,  and  not  a  gener- 
al or  descriptive  title  in  relatlm  to  them. 
This  expression,  "Operation,  maintenance  and 
extension,"  etc  immediate  followa  these 
words  in  the  pcAlcy: 

*A  full  desetiptfon  of  the  woA  oovered  here- 
in and  ^e  location  of  all  places  where  such 
work  Is  to  bo  done,"  etc.,  "are  given  hereunder." 

So  that  everything  is  Included  except 
"(^ratim  or  maintenance  of  the  street  rail- 
way or  the  power  lines  or  any  other  work  In 
omnectlon  therewith." 

[3]  There  are  other  reasons  whicli  lead  us 
to  the  same  concIusi<Hi,  that  the  defendant  Is 
liable  for  the  remainder  of  the  premium, 
claimed  by  the  plaintiff.  Th»%  Is  a  general 
rule  as  to  contracts  that  all  prior  regulations 
or  agreements  are  merged  In  a  subsequent 
written  contract  touching  the  same  subject- 
matter,  which  is  now  too  well  estebllshed  u> 
need  the  support  of  dted  authority.  There- 
fore, when  a  policy  of  insurance,  properly 
executed,  is  offered  by  the  Insurer  and  ac- 
cepted by  the  insured  as  the  evidence  of  th^r 
contract,  it  must  be  oonclosivdy  presumed  to 
c<mtaln  all  the  terms  of  the  agreement  for  in- 
surance by  which  the  parties  Intend  to  be 
bound.  If  any  previous  agreement  of  the  par- 
ties shall  be  omitted  from  the  policy,  or  any 
terms  not  theretofore  considered  added  to  it 
the  parties  are  necessarily  presumed  to  have 
adcqited  the  contract  as  written  as  the  tlnal 
form  of  their  binding  agreement  This  was 
said  in  Clements  v.  Insurance  Co.,  155  N.  C. 
57,  70  S.  E.  1076,  and  is  well  supported  by 
Vance  on  Insurance,  p.  348,  cited  and  ap- 
proved by  us  in  that  case.  What  therefore, 
passed  between  the  parties  prior  to  the  de- 
livery of  the  policy,  must  be  taken  by  us  as 
abandoned  at  that  time,  and  the  policy  sub- 
stituted for  it,  as  the  later  and  final  expres- 
sion of  their  agreement.  It  Is  to  be  presumed 
that  the  defendant  read  the  policy  before  ao- 
citing  It,  and  that  the  terms  stated  therein 
were  satisfactory.  It  was  said  In  Insurance 
Co.  V.  Mowry.  96  tr.  8.  617,  24  U  Bd.  074.  by 
Justice  Field: 

"The  entire  eagagement  of  the  parties,  with 
all  the  conditions  upon  which  its  fulfillment 
could  be  daimed,  must  be  conclusively  presumed 
to  be  there  stated.  If,  by  ioadvertcuce  or  mis- 
teke,  •  •  *  provisions  were  omitted,  the 
parties  could  have  had  recourse  for  a  correc- 
tion of  the  agreement  to  a  court  of  equity, 
which  is  competent  to  give  all  needful  relief  in 
such  cases.  But,  until  thus  corrected,  the  policy 
must  be  taken  as  expressing  the  final  under- 
stending  of  the  assured  and  of  the  insurance 
company." 

This  was  approved  in  Floara  r.  Xnsaranoft 
Ob^  144  N.  G.  2S2,  66  8.  B.  916;  Wilson  t. 
Insurance  Co.,  166  N.  C.  173,  71  8.  B.  ?»; 
ClonentB  t.  Insurance  Col,  suiwa.  The  doc- 
trine Is  well  Bteted,  as  to  all  contracts,  and 
eqpedally  with  reference  to  p(di<des  of  iosor^ 
ance^  In  9  Cyc  891,  as  foUows: 
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"When  one  accepts  a  paper  whidi  he  knows 
contains  the  terms  of  an  offer,  he  will  be  bound 
bj  it,  and  cannot  be  heard  to  Bay  that  he  did 
not  read  it,  or  did  not  know  what  it  omtained. 
niia  principle  finds  frequent  application  in  bills 
ftf  lading,  express  receipts,  and  the  like.  So, 
where  a  person  receives  an  insurance  policy 
pursuant  to  an  application,  It  is  his  duty  to 
examine  it  and  see  those  things  in  respect 
thereto  which  are  open  to  ordinary  observatitHk 
by  a  person  of  ordinarj  intelligence,  and  if  he 
neglects  to  do  w,  taking  it  for  granted  that  what 
he  has  nceiTed  is  what  he  applied  for,  or  in< 
tended  to  apply  for,  sndi  conduct  on  his  part 
amounts  to  an  acceptance  of  the  policy  recdred, 
regardless  cS  whe^er  it  corresponds  to  the 
policy  applied  for,  or  intended  to  have  been  ap- 
plied for,  or  not,  and  If  it  does  not  so  corre- 
spond he  cannot  be  heard  to  complain." 

If  the  defendaiit  desired  the  policy  to  be 
drawn  differently.  It  should  hare  made  this 
known  before  It  was  acc^ted,  and  rejected 
the  policy  unless  Its  wish  was  complied  with. 
Besides,  defraidant  was  retaining  a  policy, 
which  offered  lai^r  protection  to  it  than  was 
claimed,  and  tf  any  accident  bad  occurred  in 
the  operation  of  the  lig^t  or  power  lines,  for 
wbldb  it  waa  liable  in  damages  by  reaam  ot 


its  negllKuice,  or  for  other  caua^  It  could 
have  claimed  Indranntty,  and,  this  being  so, 
why  should  It  not  pay  the  corresponding  pre- 
mium. It  would  seem  to  be  equitably  eeti^ 
ped  by  this  fact,  though  this  la  immaterial 
and  is  not  decided. 

[4]  Def aidant  oould  have  asked  tor  a  lib- 
era) construction  of  this  policy  in  Its  ttTor, 
and  the  solution  of  any  doubt,  as  to  the  mean- 
ing of  these  clauses,  against  the  insurance 
company.  We  have  held  that  the  Insured  is 
entitled  to  a  favorable  Interpretation,  when 
there  is  any  ambiguity  in  the  language  of  a 
policy.  Bray  v.  Insurance  Co.,  139  N.  a  390, 
61  S.  B.  922;  Power  Co.  v.  Casualty  Co.,  153 
N.  a  275,  69  S.  E.  234;  Vance  on  Insnnnce. 
429.  Such  a  claim  for  construction  sur^ 
would  have  been  snstalned  by  us,  and  the 
present  defendant  would  have  secured  a  ben- 
efit ther^y  for  which  it  would  owe  the  plaln- 
tlff  the  premiom  now  claimed  by  it.  So  Qiat 
defendant  bad  a  policy  for  full  Insurance,  ex- 
cepting the  railway  operation,  and  it  must 
therefore  pay  the  premium  tberecm  as  fixed 
by  the  rules  o<  the  company.  It  follows  that, 
in  any  view,  Qu  court  erred  in  Ita  dedrion. 

New  triaL 
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XeDOWBLL  t.  BOUTHBBN  BY.  00. 
(No,  10377.) 

(Bn^cme  Coart  of  Sonth  OaroBna.    VVb.  28, 
1020.) 


1.  Haoieb  axd  skbvant  <8=>288( 12)— Assump- 
tion OF  BIBK  or  nrJUBT  IBOIC  OONTAOr  WITH 
BIDDEn  BASBKD  WXB|  HXLD  TOB  JUBT. 

Where  &e  testimony  t«aded  to  show  that  it 
wai  neeeaBary  for  railroad  bridge  hands  engaged 
In  tearing  down  a  bridge  to  mn  to  the  place 
where  plaintiff  wae  injured  in  order  to  pre- 
Tent  the.  cap  of  a  bent  from  falling  on  them, 
and  that  danger  arising  from  a  barbed  wire 
waa  hiddoi,  it  was  a  qneation  for  the  jury 
whether  plaintiff  aaanmed  the  risk. 

2.  MASTU  and  BEBTAIfT  ^265(2)— UASIEB'B 
LACK  or  KITOWLBDQB  OF  HIDDBH  DAnOEB  A 
HATTEB  or  DUFENSE. 

The  fact  that  employer  may  not  bare  had 
notice  of  the  hidden  danger  arising  from  a  con- 
cealed barbed  wire  is  a  matter  ot  defense,  and 
BO  pert  of  injured  emirioy^'s  canse  nt  action. 

8.  BfABTBX  AIVD  BEBTAHT  ^»180(1)— FeLLOW- 
SEBTAIVT  DOOTBIITS  XNAPFLICABU  Ut  0A8X 
T7NDEB  rEDEBAL  ACT. 

The  feBow-serrant  doctrine  has  no  applica- 
tion to  a  case  arising  nnder  the  federal  Km' 
ployera'  Liability  Act  (U.  S.  Comp.  St.  |S  8657- 
8666). 

4.  NEGLIOBnCB  «=»101— GONTBIBTTTOBT  mO- 
UOBNCB  AVAILABU!  ONLT  IN  HmaATIOH  OF 
DAHAaES  1TNDBB  nDEBAL  ACT. 

In  a  case  arising  under  the  federal  Em- 
ployers' liability  Act  (U.  S.  Comp.  St  SS  8667- 
866S)t  the  defense  of  contributory  negligence  is 
not  available,  except  in  mitigation  of  damages. 

6.  BXLKASB  <S=324(2)— PLAINTirr  MAT  AVOID 
BEIJUU9B,  WITHOUT  BEFLT  SHOWING  BETOBN 
OF  CONSIDEBATIOH*  WHmE  BEPI.T  NOT  DE- 
MANDED. 

■  A  defendant  In  a  personal  injury  snit,  who 
pleads  a  rdeaae  aa  a  defense,  hu  right  to 
make  nwtiosi  requiring  plaintHf  to  file  a  reply 
atatins  whether  oMiaideratimi  was  retnnied; 
but,  where  defendant  does  not  make  such  mo- 
tion, plaintiff  haa  the  right  to  olEer  erldenee  in 
avoidance  of  release,  and  cannot  be  nonsuited 
tor  failure  to  retnm  the  conaid«catiiui. 

Amieal  from  CommMi  Pleas  Clrcalt  Oonrt 
Oif  Cherokee  Coonty;  K.  W.  MenmloseVi 
Judge. 

Action  by  Gllmore  McDowell  against  the 
Southern  Bailway  Coni2>any.  Order  of  noiF 
muit,  and  plalntUt  appeals.  Berersed. 

W.  Wai^tn^  of  BlatAsburg,  for  qypel- 

lant. 

Barry  BL  De  Pass,  ot  Spartanburg,  for  re- 
spondent, 

GARY,  O.  J.  miis  Is  on  action  for  dam- 
mges  under  the  Interstate  commerce  law, 
and  the  appeal  is  from  order  of  nonsuit, 
rrfae  complaint  allies: 

That  at  the  times  hereinafter  mentioned 
fjie   defendant  waa  and  now  is  a  railroad  cor- 
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poratlon  owning  property  within  the  state  and 
now  operating'  freight  and  passenger  trains  as 
a  common  carrier  for  hire  in  Oberokee  county, 
S.  O.,  and  other  porta  of  the  state,  and  into 
and  &om  other  states;  has  a  fre^t  and  pas- 
senger office  at  Blackshurg^  with  agents  therein. 
That  idaintlff  is  a  resident  and  dtisen  of  the 
state. 

"(2)  That  at  the  times  herein  mentioned  the 
plaintiff  was  an  employd  of  the  defendant,  do- 
ing work  at  all  times  under  the  direction  of  the 
bns  or  superior  officer  of  the  defendant  at  vari- 
008  places  oa  its  line  of  road  as  bridge  and 
trestle  hand,  and  such  other  work  aa  be  was 
directed  to  do. 

"^)  That  while  engaged  in  tearing  down  some 
bents  of  a  bridge  of  the  defendant,  near  Sum- 
ter, S.  0.,  on  or  about  March  1,  1916,  with 
rope  attached  to  the  cap  of  said  bents,  nnder 
the  direction  of  the  boss  in  diarge,  which  was 
very  dangerous  aa  account  of  nnnsnal  rou^, 
boggy  ground,  underbrush,  high  weeds  and 
grass,  an  uncovered  drain  uid  stream,  and  rot- 
ten timbers  in  bridge  falling  around— was  being 
done  in  a  very  dangerous  place  and  unsafe  place 
to  woA.  As  the  cap  was  being  pulled  off  the 
bent,  plaintiff  was  instantly  forced  upon  stune 
barbed  wire,  concealed  upon  the  right  of  way 
of  the  defendant,  that  plaintiff  did  not  know  of, 
but  Vhlch  the  defendant  did  know  of,  or  by 
the  exercise  of  due  diligence  conld  have  known, 
and  plaintiff  became  entangled  in  said  barbed 
wire,  and  his  legs  and  body  badly  cut,  lacerated, 
and  Injured,  from  whtdi  he  suffered  much  pain 
and  distress  in  mind  and  body,  and  has  ever 
since  so  suffered,  and  was  disabled  from  work 
in  ecmseguence  from  the  27th  of  May  to  the  9th 
of  August,  1916,  doe  to  the  negligent,  reckless, 
wanton,  and  willful  conduct  of  the  defendant, 
its  serranta^  and  agrats  as  above  ast  forth. 
•  •  * " 


The  dtitendant  denied  all  the  auctions 
ot  the  comiOalnt,  accsipt  those  in  tlie  first 
paragraph,  and  set  iq)  the  d^ttiaes  of  con- 
trtbutory  negligence,  aanunptlon  of  risk,  and 
tliat  piUu  to  the  oommencement  oC  tbo  ac- 
tbm  the  plalnUff,  in  writing  rdeaaed  the 
detbndant  from  all  UaUIlty. 

At  the  dose  d  the  teatfmraiy  for  the  plain- 
tiff,  the  defOidant's  attcmteys  niade  a  mo- 
tion for  a  nonsnit;  one  of  the  grounds  hdng 
that  there  was  no  n^Igenc^  but,  it  si^  it 
was  the  ne^^lgoice  of  a  fdlow  serrant  In 
dlsposlnK  of  this  ground  Us  honor  the  pre- 
siding judge  thus  ruled: 

"This  place  is  where  they  were  repairing  a 
trestle,  and  taking  out  old  work  and  putting  in 
new ;  so  there  can  be  no  claim  about  its  being 
unsafe  and  rotten  timber,  becanae  that  la  the 
work  they  were  mgaged  in— taking  out  old  tim- 
ber and  putting  In  new  timber.  Now,  it  ap- 
pears to  this  court,  nnder  the  evidence  taken  in 
connection  with  the  complaint,  that  the  jdidntiff 
haa  no  cause  whatsoerer.** 

The  plaintiff  testified  as  follows: 

"Q.  Ton  say  you  were  hurt  where?  A.  At 
Sumter,  Gre«i  Swamp  trestle,  South  OaroHna. 
Q.  And  you  say  Mr.  Pope,  I  b^eve,  waa  fore* 
man  there?    A.  Tea,  sir.    Q.  Tell  the  Jury 
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bow  you  bsppened  to  gH  hart;  what  was  the 
«aoM  of  itt  A.  We  iet.  off  some  bents  in  the 
creek  parallel  with  the  water,  and  tied  a  rope 
to  the  cap,  and  me  and  several  other  men  were 
palling  it,  and  we  bad  to  run  to  keep  the  cap 
from  faUlns  on  as,  and  we  ran  into  the  barbed 
win  fence,  and  we  ran  Into  the  wire  fence,  and 
it  cut  one  <tf  them  Telna  in  two  in  my  leg,  and 
a  place  abovt  two  inches  long.  Q.  What  sort 
of  a  place  were  you  working  in?  A.  Right  on 
the  side  of  a  swamp— wceda  and  boggy — about 
waist  higb.  Didn't  any  one  know  tbe  wire  waa 
there  at  alL  It  was  about  60  feet  from  tbe 
trestle,  and  tbe  cap  come  over  irtilrling,  and 
we  had  to  get  oat  of  the  way.  Q.  Were  tbe 
tlmI)erB  joa  were  handling  sound  T  A.  Rotting." 

Lonnle  Moore,  a  witneas  for  tiie  plalntUt; 
thus  testified: 

"Q.  What  was  Uie  cause  <rf  bis  getting  hurt, 
do  yon  know.  Will?  (Mr.  De  Pass  objects,  un- 
less tbe  witness  saw  the  occurrence.)  A.  I  was 
on  top  of  the  trestle,  and  I  had  a  bar,  and  Gil- 
more  and  them  bad  a  rope  tied  to  the  cap, 
and  tbey  had  a  strain  on  the  cap  with  a  rope 
to  keep  it  from  rocking  and  knoi^ing  down  an- 
other bent.  I  shoved  out,  and  they  bad  to 
keep  pulling  to  keep  it  from  falling  on  another 
bent,  and  by  tbem  pulling  it  they  bad  to  run 
away  to  keep  it  from  falling  on  them.  Q. 
Had  he  not  run,  what  would  likdy  to  be  the 
result?  (Mr.  De  Psss  objects,  on  the  ground 
tbat  the  question  is  leading.)  Q.  What  kind  <rf 
a  place  was  it  there.  Will?  A.  It  was  swampy 
and  grown  up  around  there.  •  •  *  Q,  Whv 
did  you  have  to  runf  A.  To  love  ouraelvet,  to 
keep  the  oap  from  falling  on  u».  Bometime$,  on 
«  hiffh  irvttte,  they  foil  more  thwt  SO  feet  from 
theimtle:'  atalie*  added.) 

[1]  The  testinuny  tended  to  show  that  it 
was  necessary  for  tbe  plaintifC  and  the  oth- 
er servants  to  run  to  the  place  where  he  waa 
injured.  In  order  to  prevent  the  cap  from 
falling  on  tbem,  and  that  the  danger  arising 
from  the  wire  was  not  obTioos,  but  hidden. 
Therefore  It  waa  a  Question  for  the  Jury 
whether  the  plaintiec  assumed  the  risk  of  his 
employment  Lester  v.  Railway,  93  S.  a 
396,  76  S.  E.  976;  Anderson  v.  Lumber  Co., 
98  S.  G.  100,  82  S.  E.  084;  Nelson  v.  A.  O. 
&  P.  Co.,  107  S.  C.  1,  92  S.  E.  194. 

[2]  The  fact  that  tbe  defendant  may  not 
hare  had  notice  of  the  hidden  danger,  aria- 
Ing  from  the  wire  which  was  concealed,  is  a 
matter  of  defense,  and  Is  no  part  of  plaln- 
tUTs  cause  of  action.  Branch  v.  Railway, 
85  S.  0.  405,  14  S.  B.  808 ;  HIclis  v.  RaUway, 
63  S.  a  559,  41  S.  E.  753;  Richey  v.  Bail- 
way,  69  S.  C.  387,  48.  S.  E.  285;  Willis  v. 
Manufacturing  Co..  72  S.  C.  126,  61  S.  E.  538; 
Grainger  v.  Railway.  101  S.  a  73,  80  S.  B. 
231 ;  Prince  v.  Massasoit  Ca,  107  S.  O.  387, 
93  S.  E.  2 ;  Rlkard  v.  Mtddlebnrg  MUls.  101 
S.  B.  643.  None  of  the  cases  dted  by  the 
reqxnident's  attorney  are  applicable,  as  the 
testimony  Is  t6  the  effect  that  the  place 
where  the  plaintiff  was  at  work,  waa  made 
dangerous  by  a  concealed  Inatmmeatality, 
«f  which  tbe  plaintiff  bad  no  notion. 


[1,4]  The  feUow-serrant  doctrine  has  no 
application  to  a  case  arlalng  under  the  fed- 
eral Employers'  UabUity  Act  (U.  S.  Gomp. 
St.  (S  8657-8665).  Nor  U  the  defense  of  con- 
tributory negligence  available,  except  in  mit- 
igation of  damages.  Mondon  v.  Railway, 
223  U.  S.  1,  32  Sap.  Gt.  169,  66  L.  Ed.  327. 
38  Lt  R.  A.  (N.  S.)  44. 

The  lespondoit's  attOTney  seired  the  tcA- 
lowing  notice: 

'^e  defendant,  nprai  tiw  appeal  of  the  abov^ 
enUUed  caae,  will  ask  the  Supreme  Court  (if 
they  find  tliat  tbey  cannot  sustain  the  nonsuit 
on  the  ground  stated  by  the  circuit  judge)  to 
sustain  the  order  of  nonsuit  upon  tbe  ft^low- 
ing  grounds,  to  wit: 

"(1)  Because  the  circuit  judge  erred  at  tbe 
trial  In  allowing  the  plaintiff  to  amend  his  com- 
plaint in  Budi  a  way  as  to  bring  hia  causes  of 
action  within  the  terms  of  the  Employaa'  Lia- 
bility Act,  and  thereby  allowing  him  to  change 
the  nature  of  bis  action  In  such  a  way  as  to 
defeat  the  defendant  of  its  defenses  of  contrilra- 
tory  negligence,  negligence  of  a  fellow  servant, 
and  assumption  of  risk,  as  bad  beoi  set  up  in 
its  answer. 

"(2)  Because  the  circuit  judge  erred  in  not 
snstaining  the  release  interposed  by  tbe  de- 
fendant as  to  first  two  causes  ot  actfoo,  and 
In  not  granting  a  nonsuit  thereon  as  to  them, 
when  the  testbnony  showed  that  the  plalntlfl 
bad  failed  to  return  the  eonstderatkw  paid  for 
said  release  befcve  suit  was  Inrought. 

"(8)  Beeauae  the  circuit  judge  erred  in  not 
granting  the  nonanlt  upon  the  ground  that,  it 
there  was  any  evidence  of  negligence,  such  n^ 
ligence  waa  committed  and  waa  the  result  of  tbe 
act  of  a  fellow  servant,  for  yMA  tiw  d^nd> 
ant  is  in  no  way  liable. 

"(4)  Because  tiie  drcolt  judge  erred  In  not 
sustaining  tiie  motion  ioit  a  nonsidt  npini  tbe 
ground  that  whatever  Injuries  plaintiff  sustain- 
ed were  the  result  of  risks,  whidi  were  plain, 
open,  and  obvious,  and  which  be  assumed  when 
he  entered  the  employment  of  the  master. 

"(6)  Because  tiie  circuit  judge  erred  in  not 
granting  tiie  nonsuit  upon  the  ground  that  tiie 
plaintiff  waa  guilty  of  contributory  negligence; 
the  error  being  that,  even  if  tbe  defendant  was 
negligent,  yet  the  plaintiff  himself  was  guilty 
of  such  negligence  as  oontrlboted  as  a  direct 
and  proximate  causs  of  Us  injuries." 

What  we  have  already  said  disposes  of  all 
these  grounds  except  that  numbered  (2), 
which  will  be  considered.  When  the  plain- 
tiff's attorney  offered  teetimfmy  to  ^tira 
that  the  release  was  not  valid,  the  reoord 
shows  that  the  foUowlog  took  place: 

"The  Court:  That  goes  altmg  the  time  of  an 

effort  to  compromise  or  settle  this  matter. 
(Argument) 

"Mr.  Hardin:  I  am  offering  this,  showing  that 
this  man,  when  he  executed  the  paper,  was  ^ 
eelved.  Anything  up  to  the  b^inning  of  tiM 
action. 

"Mr.  De  Pass:  We  move  to  strike  all  ttet 
testinumy  out  m  tiie  pound  that  it  Is  an  effort 
to  show  a  compromise. 

'^e  Court:  Nevertheless,  If  it  tends  in  «n:r 
way  to  diow  deception,  tiiat  he  was  led  into 
this  thing,  and  made  to  settle  the  claim  for  » 
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crossly  inadequate  conslderatioa,  the  jury  ought 
to  hare  that  before  them,  whether  this  release 
la  a  valid  one  or  not.  OQiat  to  one  of  the  de* 
fensGB  of  the  answer — that  be  haa  released  his 
daim." 

In  rnllDg  upon  Qie  grounds  of  the  motion 
for  a  nonsuit,  bis  bomnr  thus  stated  Ua  Tea- 
sons  for  refusing  the  <me  numbered  (S!) : 

'TThe  Gonrt:  liun  is  some  eridence  that  tUa 
party  aoit  a  chedc  to  the  auperintendent  and 
offered  to  return  the  money  to  him. 

"Mr.  De  Pass :  After  the  suit  waa  filed. 

"The  Ooart :  Tee,  sir.  Sometimes  they  don't 
know,  nntn  the  answer  ia  out,  that  the  release 
ia  goioff  to  be  pnt  In.  I  wouldn't  consider 
throwing  the  case  oilt  <tf  court  on  any  audi 
state  of  facts  as  that.  •  •  *  Mow,  it  ap- 
pears to  this  court,  nnder  the  evidence  taken 
in  coQQection  with  the  complaint,  that  the  plain- 
tiff has  no  case  vhataoever.  Of  eonrae,  I  reject 
the  defense  absolutely  about  tibe  release  for 
I  dont  think  any  rei^Mnaible  court  or  a  jury, 
with  a  man  out  <rf  the  woods  conld  be  held  to 
bare  rigned  a  release  for  |1  ftv  damagea.  niiat 
woQld  not  get  by  In  my  coort." 

[W]  Wben  the  defendant  answered  the  com- 
plaint setting  up  the  release  as  a  defense, 
'  it  bad  tbe  rlgbt  to  make  a  motion  requiring 
tbe  plalntlfl  to  file  a  reply,  stating  wbethw 
tbe  consld^tion  for  the  release  bad  bem 
returned;  and.  If  it  liad  appeared  that  tbe 
plaintiff  had  not  offered  to  return  tbe  money 
received  by  blm.  then  the  defradant  could 
have  demurred  to  the  reply.  But  tbe  defend* 
ant  did  not  make  sndi  a  motion,  and  the 
plalntlfl  had  the  right  to  ctta  eriduice  In 
denial  or  aviddanoe  of  the  release,  Levlster 
T.  Ballway,  O68.a0OB,35&B.2O7. 

Reversed. 


KXDBICK,  WATTS, 
OA6E,  JJ.,  concur. 
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OUNB  T.  S0T7THEBN  BY.  GO,  et  aL 
(No.  10S02.) 

<SDprems  Court  of  South  Carolina.  Uarch  80, 

1920.) 

1.  AMAtXWan  AND  BKVIVAI.  «S»'nK2>— QUES- 
TION OF  SUBTITAL  ABUBS  On  UOIIOir  OV  AD- 

mxranuiKix  won  bubbtitution  on  appsau 
The  question  vAeUter  a  cause  of  action 
anrvived  plaintiff's  death,  pending  an  appeal 
by  him  from  a  judgment  for  defendants,  prop- 
erly arises,  and  may  be  determined  on  the  mo- 
tion of  his  administratrix  for  an  order  of  sub- 
Btitation  resisted  by  defendants,  who  ask  leave 
to  file  a  supplemental  answer  alleging  plaintiff's 
death,  or  a  remand  to  permit  filing  ^  such  an- 
swer. 

2-  Abatsuknt  and  bxvitaz.  «=:>55(3)  —  Ao- 

TION  FOB  FaATTD  IN  PKOCUBINO  BEIJIABB  07 
OX.AXM  DOES  NOT  BtTBVIVX. 

A  cause  of  action  by  an  Injured  employ^ 
for  damages  for  fraud  and  deceit  1^  vrtiich  he 


waa  induced  to  release  his  claim  for  Injuries, 
and  accept  a  contract  for  permanent  employ- 
ment, which  was  later  broken  by  tbe  employer, 
was  a  cause  of  action  for  tort,  and  did  not  sur- 
vive his  death  pending  an  appeal  by  him  from 
a  judgment  for  dsfendants. 

'8.  Masteb  and  skbvant  «=3S(1>— Contbact 

or  EMPLOTUENT  VOID  IP  HELBASE  FOB  WniCn 
IT  WAS  PBINCIPAI.  C0N8IDEBATI0N  WAS  VOID 
FOB  FRAUD. 
Where  a  contract  for  permanent  employ- 
ment was  the  chief  consideration  for  a  release 
of  the  employe's  claim  for  injuries,  the  validity 
of  the  contract  depended  on  the  validity  of  tbe 
rdease,  and,  if  the  release  was  void  for  fi^ud, 
the  contract  fell  with  It 

4-  EuconoN  OP  BxinsDiES  9=»1S  —  BuplotA 

SOTNO  FOB  INJURIES  BABBBD  PBOU  BUINQ 
FOB  BREACH  OF  CONTRACT  OF  XUPUITVENT 
CONBTITUTINa  OONSIDEBATION  POB  BEUAM. 

Where  an  injured  employe  was  induced  by 
fraud  to  release  his  dsim  for  personal  lnjn> 
rles  and  accept  a  etmbvct  for  permanent  em- 
ployment, whidi  the  employer  later  failed  to 
perform,  he  could  tfther  sue  for  breach  of  the 
contract  of  employment  or  treat  the  release 
and  contract  as  void,  and  sue  for  the  Injury, 
and  was  bound  to  elect,  and,  having  elected 
to  sue  for  the  injuries,  was  estopped  by  an  ad- 
verse Judgment  in  such  action  from  suing  for 
breach  of  the  contract 

Appeal  from  Common  Fleas  Circuit  Court 
of  York  County;  Bruest  Moore,  Judge. 

Action  by  D.  J.  OUne  against  the  Southern 
Railway  Oompai^  and  another.  From  a 
judgment  im  daCendantt,  plaintiff  appeals. 
AfQrmed. 

See,  also,  UO  8.  a  BSi,  96  S.  &  682, 

J.  Hany  Foster,  of  Bock  Hill,  for  appel- 
lant 

McDonald  ft  IfcDonald.  of  WlMmaboro^  tot 
respondents. 

HTDRIOK,  J.  On  September  80,  1913, 
CUne  was  seriously  and  permanently  Injured 
while  In  the  service  of  defendaut  as  a  bridge 
foreman.  He  was  repairing  a  coal  (>hute,  and 
one  of  tbe  bents,  wfalcb  be  was  trying  to  get 
into  Its  place,  fell  on  him  and  crushed  or 
fractured,  and  possibly  dltdocated,  some  of 
tbe  vertebrae  of  his  spine.  For  several  months 
he  was  under  treatment  of  defendant's 
Burgeons.  On  the  last  ot  December  the  sur- 
geon who  last  treated  blm  told  him  that  be 
had  no  permanent  disability ;  that  he  would 
be  well  In  four  or  five  mootha,  and  there 
was  no  reasm  vbf  be  lihoold  not  i^m  to 
bis  work. 

Accordingly  he  reported  to  his  superior  for 
duty.  In  compliance  with  a  rule  of  the  com- 
pany, be  was  required  to  release  the  company 
from  all  liability  for  damages  on  account  of 
his  injury,  as  a  condition  of  being  accepted 
back  Into  the  service;  and  on  January  S, 
1914,  on  paymoit  to  blm  of  9175,  he  executed 


For  other  cases  sea  suae  tople  and  KST-NUMBAB  In  all  K v-Nnmbcred  Dlcwta  and  Indexes 
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sncb  a  release,  and  was  given  bis  former  po- 
sition. He  remained  In  tbe  service  until  the 
last  of  April,  1914,  when  he  was  displaced 
by  another  employe,  who  claimed  his  position 
under  a  rale  of  seniority.  He  was  offered  a 
subforeman's  place,  but  detained  It. 

In  May,  1914,  ignoring  tbe  release,  be  sued- 
tbe  company  for  damages  for  hia  Injury. 
Besides  other  defenses,  the  company  pleaded 
tbe  release  in  bar  of  tbe  action.  GUne  replied 
to  that  plea,  and  alleged  that  tbe  release  was 
obtained  by  fraud,  to  wit,  that  tbe  company's 
suT^on  misrepresented  to  bim  the  nature 
and  extent  of  his  Injury,  and  also  that  the 
other  agents  of  the  company,  who  Induced 
him  to  execute  the  release,  did  so  by  falsely 
and  frandalently  promising  to  give  him  per- 
manent employment  as  a  bridge  foreman  so 
long  as  his  work  was  satisfactory ;  that  they 
made  said  contract,  not  intending  at  the  time 
to  perform  It,  bnt  merely  for  tbe  deceitful 
purpose  of  Inducing  him  to  execute  the  re- 
lease, and  thereby  of  defrauding  him  of  bis 
right  of  action;  that  they  also  falsely,  and 
for  like  fraudulent  purpose,  represented  to 
bim  that  hla  rank  in  seniority  amongst  his 
fiiliow  anpIoy€s  was  such  as  would  entitle 
bim  to  his  position  as  bridge  foreman  under 
the  rules  of  the  company ;  that  the  contract 
for  permanent  employment  was  the  chief 
eonsideratloo  which  Induced  him  to  execute 
tbe  release.  Tbe  contract  for  employment, 
however,  was  not  mentioned  In  tbe  release, 
and  the  only  conslderatiw  tha«ln  expressed 
was  the  payment  to  Ollne  of  tbe  sum  of  flTS. 

That  case  was  tried  and  reunited  In  a  jadg- 
ment  of  nonsnlt,  wbidi  was  aflarmed  by  this 
oonrt,  on  tbe  ground  that  (Stne^  own  teatl- 
mcmy  afflrmatlTdy  showed  Uiat  hla  Injury 
waa  caused  by  bla  own  faolt,  and  Iberefbre 
the  company  wu  not  UaUe.  101  S.  O.  493. 
86  S.  B.  17. 

Gllne  tben  bron^t  this  action,  setting  ont 
In  his  cmnpUlnt  two  cansea  of  action-Hlie 
first  tor  damagea  tor  fraudulent  breafA  of 
tbe  alleged  omtracft  of  permanent  aniAoy- 
ment ;  and  the  second  ft>r  damages  for  tbe 
fraud  and  deceit  by  wblcOi  be  waa  Induced 
to  make  the  contract  and  execute  tbe  rtiease. 
Defendant* a  donarrer  to  his  complaint  and 
to  each  of  the  causes  of  action  tb«^n  stated 
was  overmled  by  thla  court  110  S.  O.  S34, 
06  S.  B.  682.  Defendant  then  answered,  and 
denied  the  cbarges  ot  fraud  and  the  making 
of  tbe  allied  contract  for  peimanoit  employ- 
ment, and  again  pleaded  tbe  release  In  bar  of 
the  action,  and  Cllne  again  replied  to  tbat 
plea,  as  be  did  In  tbe  first  actloai.  Def^dant 
also  pleaded  the  first  action  as  an  adjudication 
of  Its  nonliability  for  Cllne's  personal  Injury, 
and  as  an  election  by  Cline,  after  full  knowl- 
edge of  all  the  facts,  to  repudiate  the  release 
and  alleged  contract  for  permanent  employ- 
ment, and  rely  upon  his  right  of  action  for 
bis  personal  injury. 

After  all  tbe  evldrace  bad  been  taken.  In- 


cluding tbe  record  and  Judgment  In  tbe  flnt 
action,  defendant  moved  the  court  to  recinlra 
Cline  to  elect  upon  whi(ji  cause  of  actlcm  he 
would  ask  for  Judgment,  and  be  elected  the 
second  cause  of  action.  Defendant  then 
moved  for  a  directed  verdict  on  that  cause 
of  action,  and  the  motion  was  granted,  on  the 
ground  that,  as  it  appeared  from  the  testl* 
mony  in  this  case  and  also  from  tbe  Jndp 
ment  In  the  first  case  that  Gllne  had  no 
cause  of  action  against  defendant  for  bis 
personal,  injury,  tbe  fraud  and  deceit.  If 
any.  In  procuring  the  release  of  defendant 
from  liability  therefor,  caused  bim  no  dam- 
age. Judgment  went  accordingly,  and  CUne 
appealed. 

[1]  Pending  the  appeal  Cllne  died  intestate, 
and  his  widow  was  appointed  administratrix 
of  his  estate.   On  the  call  of  the  case  In  this 
court,  his  administratrix  moved  for  an  order 
of  substitution  and  that  she  be  allowed  to 
prosecute  the  action.  Defaid&nt  resisted  the 
motion  on  the  ground  that  the  cause  of  action 
did  not  survive;  and  defendant  also  moved 
for  an  order  remanding  tbe  case  to  tbe  cir- 
cuit court  for  the  purpose  of  allowing  It  to 
ai^Iy  to  that  court  for  leave  to  file  a  Bxipple- 
mental  answer,  allying  Caine's  death  and 
the  nonsurvival  of  the  cause  of  action,  or 
else  that  this  court  allow  the  filing  of  soch 
an  answer.   The  Issue  properly  arises  and 
may  be  determined  An  the  motion  of  tbe  ad- 
ministratrix for  an  order  of  substltutioa; 
defendant's  affidavit  and  pn^Msed  supple- 
mental answer  being  considered  as  reasons 
for  the  refusal  of  her  motion. 

[2]  Hie  motion  should  be  refoaed  ca  die 
ground  that  the  cause  of  action  does  not  sor* 
Vive.  It  bdon^  to  ttiat  daas  of  actibiis  for 
damages  for  tort  which  under  the  rules  of 
the  common  law  does  not  snrriTft.  Huff 
T.  Watkins,  20  S.  0. 477 ;  Jenkins  t.  Bennett. 
40  S.  C.  383, 18  S.  B.  82&  The  fact  that  there 
are  allegations  In  the  second  cause  of  action 
about  tbe  release  and  tbe  contract  for  per- 
manent empl<^ment  and  the  breadt  Oiereof 
does  not  give  that  cause  ot  actioo  eren  fbe 
semblance  -of  one  on  contract   Tbe  thing 
complained  of  and  for  wUch  damasea  were 
soo^t  was  tbe  practicing  of  fraud  and  dec^ 
upon  plaintiff,  whexAy  he  was  induced  to 
make  the  cantract  and  ezacote  the  r^ease  of 
a  supposed  right  Plaintiff  was  not  suing  to 
set  aside  tbe  release  so  Out  be  ml^t  pursue 
the  right  released,  nor  was  be  complaining 
of  any  breach  of  contract— tbat  was  tbe 
gravamen  of  tbe  first  cause  of  action — tnit 
Ilia  complaint  in  the  second  cause  of  action 
was  solely  about  tiie  wrong  done  him,  and 
for  that  alone  he  sought  damages.    Sndi  an 
action  falls  within  the  principle  of  tlie  caaea 
above  dted,  and  does  not  come  within  tbe 
exception  there  stated,  to  wit.  that  the  action 
does  not  abate  when  the  wrong  complained 
of  has  resulted  In  some  gain  or  adTmntase  to 
the  estato  of  the  wrongdoer. 
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As  the  ezcepUmB  challenge  the  ruling  of 
the  court  aa  to  the  fkct  and  effect  of  Cllne^s 
election  at  the  trial  In  Uils  case  to  ask  for 
Judgment  only  on  the  second  canse  of  action. 
It  becomes  nec^isary  to  decide  the  Issues  so 
made;  for,  although  the  second  cause  of 
actfon  died  with  Cllne,  the  first  did  not,  aa 
that  was  an  action  for  damages  for  the 
breach  of  the  alleged  ccmtract  for  pomanent 
employment 

[3, 4]  According  to  Clings  testimony,  the 
cmtract  for  empl<^ment  was  the  chief  con- 
sideration for  the  release.  Therefore  the 
ralldtty  of  tiiat  contract  depended  upon  the 
Talldl^  of  tiie  release.  If  the  release  was 
▼old  for  fraud,  the  contract  fell  with  It  Now, 
when  the  cranpany  breadied  the  alleged  con- 
tract for  employment,  Cllne  had  one  of  two 
remedies ;  he  had  the  rlgbt  to  sue  fbr  dam- 
ages for  the  breach  of  the  contract  for  em- 
ployment, to  treat  the  release  and  con- 
tract aa  void,  and  >ne  tcr  damages  for  hlr 
Injury.  But  dearly  he  did  not  hare  the  right 
to  pursue  both  ranedles,  for  they  ace  incon- 
idMent,  since  the  first  afflrnn  the  validity  of 
the  rdease  and  contract,  and  the  second  as- 
serts their  iDTaltdlly. 

The  law  is  well  settled  that  In  sndi  dr^ 
cnm stances  a  par^  most  elect  whldi  remedy 
be  will  pursue ;  and  It  Is  equally  settled 
that,  ooce  he  has  made  his  election  with  full 
knowledge  of  the  facts,  he  Is  bound  by  it 
no  matter  what  the  result  may  be,  and  he 
cannot  afterwards  have  recourse  to  the  other 
remedy.  If  the  one  chosen  proves  to  be  fruit* 
less.  Now,  with  full  knowledge  of  the  facts, 
as  appears  from  the  pleadings  In  the  first 
action,  Cllne  elected  to  treat  the  contract 
and  release  as  void,  and  rely  on  bis  right  of 
action  for  damages  for  his  personal  injury. 
By  that  action  he  Impliedly  and  expressly 
repudiated  the  release  and  contract  Having 
thereby  asserted  their  invalidity,  he  could 
not  afterwards  be  allowed  to  maintain  an 
action  for  damages  for  the  breach  of  the  con- 
tract, which  Is  necessarily  based  upon  its 
validity.  Harrison  t.  Lynea,  86  8.  a  606,  16 
S.  E.  336.1 

The  case  of  Hughes  v.  Railway,  92  S.  CL 
1,  76  S.  E.  214,  Is  directly  In  pohit  and  really 
conclusive  of  the  question.    In  that  case 
plaintiff  first  sued  for  damages  for  the  breach 
of  a  contract  of  employment  alleged  to  have 
been  made  at  the  time  of  his  execntion  of  a 
release  of  defendant  from  liability  for  dam- 
ages for  a  personal  injury  very  much  like  the 
contract  In  this  case  is  alleged  to  have  been 
made.   After  Judgment  of  nonsuit  on  that 
cause  of  action,  he  brought  a  second  actltm 
tor  damages  for  bis  Injury,  and  the  defendant 
pleaded  the  first  action  In  bar  of  the  second, 
and  the  plea  was  sustained,  on  the  ground 


*  Beporttd  In  tuU  ts  tbe  SonthMstorn  R^rUr; 
reported  u  a  nemorandam  d«dalon  witliont  opialoa 
la  M  8.  a  SBfc 


that  the  bringing  of  tiie  first  action  based 
on  the  validity  of  the  release  was  an  election, 
and  therefore  a  bar  to  the  second,  whidi  vas 
based  on  its  invalidity. 

Having,  voluntarily  made  his  election,  after 
fnU  knowledge  of  the  fftcts,  by  bringing  his 
action  for  damages  for  his  personal  Injury, 
OHne  was  estopped  by  the  Judgment  In  that 
action  from  suing  for  damages  for  breadi 
of  the  contract  whidi  he  had  rqmdiatod  as 
Invalid  In  his  first  acthm.  Henee  It  makes 
no  dUferenoe  whether  he  should  have  been 
or  was  required  to  elect  betweoi  fbe  first  and 
second  causes  of  action  set  ont  in  the  com- 
plaint in  this  action,  bb  he  had  already  made 
an  election  whldi  barred  his  first  cause 
action. 

The  first  cause  of  action  having  been 
barred,  and  ttie  second  having  abated  by 
the  death  of  OUne^  it  follows  that  the  motion 
of  his  administratrix  should  be  refused,  and 
the  appeal  herein  should  be  dismissed,  and 
it  is  so  ordered,  and  the  Judgment  below  la 
affirmed. 

GARY,  C.  3^  and  WATTS.  VRASBB,  and 
QAQEt  omcnr. 


(US  8.  C.  378) 

HOMB  BANK  OV  MIXINGTON  v.  FOX 
(FOX  et  aL,  Interveners).  <Now  10889.) 

(Snprsme  Oonrt  of  South  OaroUna.  Ifardi  S% 

1020.) 

1.  ExKotmon  ^=>41— No  uevt  oif  ooimn- 

GEKT  XnTKBBST  UKDBB  TECTT. 

Execution  cannot  be  levied  on  a  eontlafttit 
Interest  of  the  debtor  under  a  tastamentary 
trust 

2.  Dnns  *=>106— Wnm:  ozft  is  io  oubb 

OHLT  TH08B  WXTHXH  IT  CAH  TAKX. 

Where  a  gift  la.to  a  dass,  imly  thoae  Ullng 
within  the  dass  can  take. 

8.  I^DB  ^=3138(2)— CmLDBEN  or  BBinn- 

GIABT  or  TBnST  HBLD  ROT  TO  HAVX  VK8TSD 
IimtBBBT. 

Whm  land  was  oonveyed  In  tmst  for  the 
grantor's  son  and  bis  wife  with  direeti<nis  that 
at  the  death  of  both,  the  property  should  be 
conveyed  to  the  lawful  children  of  tiie  son  freed 
from  all  trust  but  In  event  any  children  should 
die  leaving  Iraue  such  issue  should  take,  with 
further  provisions  that  on  the  death  of  the  son 
bis  wife  should  take,  a  child  did  not  acquire  a 
vested  interest  on  the  death  of  his  fathor. 

Appeal  from  Common  Fleas  Circuit  Oonrt 
of  Lexington  County;  T.  J.  Mauldln,  Judge. 

Action  by  the  Home  Bank  of  LexlngtoD 
against  Alfred  J.  Fox,  in  which  Ella  Y.  Fox 
and  others  Intervened.  Vrcsa  a  Judgment  for 
plaintiff,  taterrenera  appeaL  Beversed. 


>ror  other  oaees  aoe  Mine  tople  aad  KBT-NUHBBB  In  all  Kar-Mombered  DlwmU  sad  isdexee 
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J.  W.  Tharmond,  of  Edgefield,  and  Efird  & 
Oarroll,  of  Lexington,  for  appellants. 

Ttmmarinan,  Graham  &  Calllson,  of  Lex- 
ington, for  reepondent 

FRASSIB,  J.  John  Fox  conveyed  certain 
property  to  A.  J.  Norrla,  upon  the  following 
tmatB: 

"In  tnurt,  nererthelefls,  for  the  use.  benefit, 
and  behoof  of  my  son,  John  Jesse  Foe,  and  bis 
wife  and  cbildren,  the  eetate  conveyed  and  the 
rents.  Issues,  and  profits  and  Interest  thereon  not 
to  be  In  any  manner  subject  to  the  debts  or 
liabiliticB  of  the  said  John  J.  Fox.  The  cash 
amount  herein  conveyed  ia  to  be  invested  by  the 
said  trustee  In  good,  safe  securities  and  reinvest- 
ed from  time  to  time  as  occasion  may  require. 
The  said  John  J.  Fox  and  his  wife,  Ella  V..  are 
to  be  permitted  to  nee  and  occupy  said  lands 
and  to  reoetva  and  appropriate  the  rents,  issues, 
and  profit!  arhdng  therefrom  and  from  the  cash 
amount  of  seven  hundred  and  sixty-seven  dollars 
herein  conveyed  to  the  support  of  themselves 
and  children  and  to  the  education  of  their 
children  during  the  term  of  their  joint  lives  and 
during  the  life  of  the  survivor  of  them.  Aftw 
the  death  of  the  said  John  J.  Fox  and  his 
wife,  Ella  V,  the  trust  estate  herein  mentioned 
Is  to  be  conveyed  and  paid  over  by  the  trustee 
to  ttie  lawful  children  of  the  said  John  J.  Fox., 
freed  from  all  trust;  if  any  of  their  children 
die  before  that  time  leaving  child  or  children 
then  living,  such  child  or  childrwi  to  toke  the 
parent's  share.  If  the  said  Ella  V.  should  sur- 
vive the  said  John  J.  Fox  and  marry  again,  then 
upon  her  second  marriage  the  trust  estate  herein 
is  to  be  conveyed  by  the  said  trustee  to  lha 
lawful  children  of  the  aald  John  J.  Fox  freed 
from  all  trust.  If  any  at  his  children  die  be- 
fore that  time  leaving  a  diild  or  children  then 
living,  mch  a  <^ild  or  children  to  take  the 
parentis  share. 

"The  said  trustee  is  hereby  authorized  and 
empowered,  with  the  conamt  in  writing  of  the 
said  John  J.  Fox  and  his  wife,  EUa  Y.,  or  the 
survivor  of  them,  if  he  is  satisfied  that  the 
same  will  be  to  the  advantage,  to  sell  any  or 
all  of  tiie  real  estate  herein  conveyed  to  bim  and 
reinvest  the  proceeds  arisdng  from  such  sale  in 
other  real  estate  more  suit^le  for  the  needs 
of  the  said  John  J.  Fox  and  his  wife  and 
cbildren,  such  substituted  real  estate  to  be  held 
by  the  said  trustee  upon  the  same  conditions 
as  the  lands  herein  conveyed.  The  said  trustee 
is  hereby  authorized,  with  the  consent  of  the 
said  John  J.  Fox  and  his  wife,  EUa  T.,  or  the 
survivor  of  tbem  In  writing,  to  Invest  the  cash 
amount  herein  conveyed  to  Um  in  some  suitable 
real  estate  and  hold  the  same  for  tbem  subject 
to  the  same  trust  conditions  and  limitations  ea 
are  stipulated  herein  conveyed  to  bim." 

John  J.  Fox  died,  leaving  hla  widow,  Mrs. 
Ella  V.  Fox,  hia  children,  Alfred  J.  Fox,  Mrs. 
Emily  Fox  Wingard,  James  H.  Fox,  John  S. 
Fox,  and  Miss  Beulah  Fox.  Miss  Bealah  For 
tuts  died  since  her  father,  without  issue  and 
unmarried.   Mrs.  Ella  V.  Fox  Is  still  living. 

[1]  Alfred  J.  Fox  became  Indebted  to  the 
plnintifT  bank  and  went  away  from  the  state. 
The  bank  obtained  a  judgment  against  him 
and  undertook  to  attach  the  interest  ot  Alfred 


J.  Fax  In  tile  trust  property  and  sell  it  to 
satisfy  the  jad^ment.  Mrs.  Ella  V.  Fox  and 
lier  other  living  children  intervened  and 
up  that  the  interest  of  Alfred  J.  Fox  was  a 
contingent  Interest,  and  not  sutijcct  to  attach- 
ment, levy,  and  sale.  On  the  trial  of  the  case 
in  the  coort  of  coomion^pleas,  It  was  correct- 
ly held  that,  If  the  Interest  of  Alfred  J.  Fox 
was  a  contingent  interest,  then  it  was  not 
subject  to  attachment,  levy,  and  sale,  bat 
that,  if  said  Interest  was  vested,  then  it  was. 
The  court  held  that  Alfred  J.  Fox  took  a 
vested,  and  not  a  contingent,  interest,  and  It 
was  subject  to  attachment,  levy,  and  sale. 
From  this  latter  holding  this  appeal  is  taken. 

The  cases  upon  this  subject  are  too  numer- 
ous to  be  the  subject  of  review,  even  if  it 
would  be  profitable,  but  it  would  not. 

[2, 3]  The  case  of  Faber  v.  FoUce.  10  S.  a 
387,  is  relied  upon  to  snataln  the  boldinx  that 
Alfred  J.  Fox  took  a  vested  remainder,  and 
the  dtatim  there  1b  as  followa: 

"According  to  the  elementary  writers  a  vested 
remainder  ia  one  whidi  is  limited  to  an  asou^ 
tained  penon  In  being,  whose  right  to  the  estate 
is  fixed  and  certain,  and  does  not  dvend  upon 
the  happenings  ot  any  future  event,  but  whose 
enjoymoit  In  possession  is  postpwed  to  some 
future  time.  A  contingent  remainder,  on  the 
other  hand,  is  one  wbidi  is  limited  to  a  person 
not  being  or  not  ascertained,  or,  If  limited  to 
an  ascertained  person,  it  Is  so  limited  that  his 
right  to  the  estate  depends  upon  some  contin- 
gency In  the  future.  So  that  the  most  narked 
distinction  between  the  two  kinds  of  ranainderB 
is  that  in  one  case  the  right  to  the  eatato  !• 
fixed  and  certain,  though  the  right  to  the  poases- 
aion  is  deferred  to  some  future  period;  while 
in  the  other  the  right  to  the  estate  as  well  as 
the  right  to  the  possesdon  of  such  estate  is  not 
only  deferred  to  a  future  period,  but  is  dependent 
upon  the  happenings  of  some  future  contin- 
gency." 

A  careful  compari8<m  between  the  provi- 
sions of  this  deed  and  ttie  dtatltuiB  tnm 
Faber  v.  Police  wUl  show  that  the  dtatlOB 
does  not  sustain  the  holding. 

If  Alfred  J.  Fox  shall  marry  and  die  wltlH 
oat  issue,  then  at-  his  mother's  death,  In  the 
first  instance)  the  prc^rty  Is  to-  be  divided 
among  the  children  of  John  J.  FV>x.  me  wlto 
of  Alfred  J.  Fox  would  take  nothing.  If  tbe 
remainder  were  a  vested  remainder,  then  hSa 
widow  would  have  taken.  Except  for  a  wb- 
sequent  provision,  his  issue  could  take  notb- 
ing.  The  subsequent  provision  is  there  and 
substituted,  not  the  "heirs",  but  "issued  of 
Alfred  J.  Fox.  The  rule  is  that,  where  the 
gift  is  to  a  dass,  then  only  those  who  come 
within  the  dass  can  take.  This  rule  is  too 
well  known  to  demand  the  dtation  of  au- 
thority. The  language  here  is  iriain: 

"After  the  death  of  John  J.  Fox  and  his  wife, 
Ella  v.,  the  trust  estate  herein  mentioned  *» 
to  be  conveyed  and  paid  over  by  the  trwtee  *• 
the  lawful  children  of  the  taid  John  J.  tom^ 
freed  from  oil  tntete."  (Italics  ours.) 
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— mly  sabsHtuUng  Issue  for  a  deceased  child. 
It  is  said  that  there  was  a  present  enjoyment 
by  the  children.  The  Income  was  to  be  paid 
to  John  J.  Fox  and  Ella  Y.  Fox  or  the  sur- 
TlTor,  and  not  to  the  children.  The  enjoy- 
m&it  of  the  children  was  Indirect  only.  The 
object  of  the  trust  was  his  Boa  and  bis  family, 
and,  after  that  object  had  been  accomplished, 
than  the  estate  was  tamed  looee  to  the  cbll- 
Hreat  with  a  sabstltution  of  the  diild  or  chil- 
dren of  a  deceased  (diild  fbr  Its  parent  at  the 
time  of  distribution.  The  Interest  of  Alfred 
J.  Fox  Is  clearly  contingent  npon  his  surriT- 
al  of  both  John  J.  and  Ella  Y.  Fox.  and  Ella 
Y.  Is  stUl  alive.  The  Interest  Is  contingent 
and  not  the  subject  of  levy  and  aalQ. 
The  Judgment  la  zewsed. 

BYDBICK  and  WATTS,  JJ^  ocmear. 

GAGE,  J,  I  concur  In  the  leading  opinion ; 
but  I  am  not  to  be  understood  as  holding  that 
the  contingent  estate  of  Alfred  la  out  of  the 
reach  of  his  creditors  In  a  proper  foriun. 
Rice  T.  Burnett,  Speers  Eq.  S87,  42  Am.  Dec. 
836;  Pomeroy'B  Eq.  {  1286  et  seq. 

GARY,  C.  J.  (concurring).  Alfred  J.  Fox 
to(A  a  vested  remainder,  with  the  right  of 
possession  postponed,  until  the  death  of  the 
surrlring  life  tenant.  His  vested  remainder 
was  subject  to  be  defeated  by  his  death,  prior 
to  that  of  the  surviving  life  tenant  leaving 
child  or  children  who  would  take  bis  share  by 
jBid)stltatlon.  Gourdln  y.  Deas,  27  S.  O.  479,  4 
S.  E.  64 ;  Woodley  v.  Calhoun,  68  S.  C.  285,  48 
U.  E.  272;  Pearsra  v.  Easterllng.  107  S.  C.  266, 
92  S.  E.  619,  Ann.  Gas.  1918D,  980.  The  In- 
terest of  Alfred  J  Fox  was  not  subject  to 
execution.  White  t.  Kavanagh,  8  Rich.  377 ; 
Bristow  T.  McCall,  16  8.  O.  MS. 


0S  Gft.  App.  BS) 

TRTTTPT  r.  RUST  ft  SHELBTTRMB  SALES 
00.  (No.  10883.) 

(Court  of  Appeals  of  Georgta. .  DMsion  No.  2. 
Haz«h  102a) 

(ByUabv  »v  tke  Oomf.) 

1.  Saxjes  «=»418(2,  12)— ■Dahaobs  fob  bkll- 
KR'0  rAiz.inE  to  dxuvbb;  psoriTs  oh  bdt- 

KB'8  KESAU  Eroi  meOOVBBABLB  UHIJIBa 
nXiLEB  KlIBW  or  COEnXAOT  TO  BESELL. 

In  a  purchaser's  ndt  for  damages  because 
of  failure  of  the  Bdler  to  deliver  the  goods 
contracted  for  in  accordance  with  the  terms  of 
the  contract  of  sale,  generally  the  meascTe  of 
damagm  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and 
place  of  delivery.  Sixer  r.  Melton,  129  Ga. 
143.  08  8.  E.  10S5  (7) ;  Hardwood  Lumber  Go. 
T.  Adam.  134  Ga.  821,  68  S.  E.  726.  82  I..  R.  A. 
(N.  S.)  192  a);  OIt.  Oode  1910,  1  4131.  rFhe 
pnrdiaser  of  goods  cannot  reoover  of  tba  aeOer 


damages  for  nondelivery,  measured  by  his  profits 
on  a  particular  contract  at  resale  and  by  bis 
losses  on  account  of  Inability  to  perfwm  that 
contract,  unless  the  seller  at  the  time  of  mak- 
ing the  contract  of  sale  bad  notice  of  such  con- 
tract of  resale."  Wappoo  Mills  v.  Gaano  Co., 
91  Ga.  396,  18  S.  E.  SOS ;  Hardwood  Lumber 
Co.  V.  Adam,  134  Ga.  821,  826,  68  S.  B.  72S, 
32      B.  A.  (N.  S.)  192. 

2.  PuBADmo  «=»198(^-<Whkkk  sphjiai.  vam- 

AQK8  BCID  rOB  ABB  HOT  BBOOTBBABLB,  SUTT 
IS  HOT  KAIHTAIHABUL 

Where  the  petltiOD  cannot  be  oonstrued  as 
asking  for  general  or  nominal  damages,  bat  is 
expressly  limited  to  a  prayer  for  special  dam- 
ages  <mly,  and  these  are  not  recoverable,  the 
suit  is  not  maintainable,  and  is  subject  to  be  dis- 
missed on  demurrer.  Sparks  Milling  Co.  v. 
Western  Union  Tel  Co.,  9  Ga.  App.  728,  72 
S.  B.  179;  Hadden  v.  Southern  Messenger 
Sertiea,  130  Ga.  372,  69  S.  B.  480. 

Error  from  CSly  Court  of  La  Orange;  K. 
T.  Moon,  Judge. 

Actlfm  by  Alf  Trultt  against  the  Rnat  ft 
Shelbume  Sales  Company.  Petition  dis- 
missed on  demurrer,  and  plaintiff  brings  er- 
ror. Affirmed. 

M.  U.  Mooty,  of  La  Grange,  for  plalntUT 
In  error. 

Hatton  Lovejoy,  of  La  Grange,  and  Little. 
Powell,  Smith  &  Goldstein,  of  AUanta,  for 
defendant  In  error. 

JENKINS.  P.  J.   Judgment  afflnned. 

STBtraiafS  and  SMITH,  JJ.,  omcor. 


GODWIN  T.  ALLMAN. 


(28  Oa.  App.  74) 
(No.  U01&) 


(Court      Appeals  of  Georgia.  Dtvldon  No.  2. 
March  11,  1920.) 

(ByTlahut  by  ffte  Court.) 

1.  Lardloro  ahd  tehaht  «=3326(2)— Cbop- 
pkb  cannot  oisposb  of  obop  bbtobb  lahd- 
lobd  becxives  his  past. 

Where  the  relation  of  landlord  and  cropper 
exists,  the  title  to  the  crop  raised  upon  the 
premises  is  in  the  landlavd,  and  under  tite  law 
the  croppw  cannot,  without  the  ctmssnt  of  the 
landlord,  sell  or  otherwise  dispose  of  any  part 
of  the  crop  grown  by  him  before  tihe  landlord 
has  received  his  part  of  the  entire  crop. 

2,  AMXnDlOEHTS  TO  FSTITtOH;  OTBIKINa  8B0- 
TlOns  OP  ANBWBB. 

The  court  did  not  err  In  allowing  the  two 
amendments  to  the  plaintUTs  petition,  nor  in 
striking  subsections  (a),  (d),  (0>  and  (g)  of  para- 
graph 6  of  the  defendant's  answer,  aa  these  seo- 
tions  were  subject  to  Hie  d«uurter  Interposed 
by  the  plaintifl. 

8.  Ohabgb  op  odubt. 

Tb»  Koerpts  fiKon  tiw  charge  of  tike  eonrt 
complained  of  tn  the  second  and  third  grounds 


»Viir  etbar  esses  sss  same  topto  and  KBY-KUMBBR  In  aU  Kw-Nnmb«r«d  Dlt«i4a  aad  Aliens 
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of  the  amendment  to  Hbe  motion  for  a  new  trial 
do  not  contain  reversible  error. 

4.  RcrUSAI.  OF  OHABOK. 

The  ooart  did  not  err  in  refusing  to  give 
in  charge  the  request  in  writing  by  the  defend- 
ant set  oot  in  the  fourOi  groond  the  amend- 
ment to  the  motion  for  a.  new  trial. 

5.  Appeal  and  bbbor  «=s>1140(5}— Wuehb  in- 

nSEffr  WAS  EBB(»nCOUBtT  AWABDXD,  AN  AT- 
flBUANOX,  WrXH  DIREOnOH  TO  WBITI  OFT  Ilf- 
TBBEST,  OBDBBED. 
There  was  evidence  to  support  the  verdict ; 
bat  the  judgment  entered  up  b;  the  plalntififs 
attorney  was  not  in  accordance  with  the  verdict, 
as  it  included  "legal  interest  accrued"  in  addi- 
tion to  the  sum  found  by  the  jury.   It  ia  there- 
fore ordered  that  the  judgment  be  affirmed,  with 
direction  that  It  be  amended  by  writing  off  the 
"legal  interest  accrued." 

Error  from  Superior  Court,  Cbattoosa 
County;   Moses  Wriglit,  Judge. 

Action  by  W.  O.  Allman  against  W.  O. 
Godwin.  Judgmmt  for  plaintiff,  motion  for 
new  trial  denied,  and  defendant  brtngs  error. 
Affirmed,  with  directl<m. 

Wesley  Shn^sblre,  of  Snmmerrllle^  for 
idalntUt  In  error. 
Lee  J.  Langleyt  ot  Rome,  tor  defendant  in 

error. 

SMITH,  J.  Judgment  affirmed,  with  dl- 
rectton. 

JENKINS,  P.  J^  and  STEPHENS,  J.,  conr 

COT. 

(IS  Ga.  App.  «} 

HINBS,  Director  General  of  Railroads,  t. 
WILSON.  {No.  10889.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  11,  1920.) 

(BvIMmu  by  ike  Oourt) 

1.  SurnuiBHOT  OP  petition. 

The  petition  as  amended  was  good  as  aSalnat 
both  the  general  and  special  demurrers,  and 
the  court  did  not  err  In  overruling  the  same. 

2.  B^OBWATI  «sa»l— TBOBOnOHFABB  WRXOH 
FUBUD  HAS  KOHT  TO  USE  IB  A  "HIOHWAT." 

"Every  tborougfatare  which  is  used  by  the 

public  and  in  common  to  all  the  public,  and 
which  the  public  has  the  right  to  use,  is  a  high- 
way." SoQtfaem  By.  Co.  v.  Combs,  124  Ga. 
1004,  68  S.  E.  608  a)., 

[Ed.  Note.— For  other' deflniticms,  see  Wwds 
and  Phrases,  Slirst  and  Second  Serlee,  Hi|di- 
way.] 

8.  HioHWATs  «=»1,  18— Mbxhodb  op  ebkab- 

LISHMXNT. 

"A  highway  may  have  its  origin  in  a  leg- 
islative act,  or  in  the  order  of  e  court  et 


petent  jurisdiction,  or  may  come  into  existenot 
by  dedication  or  by  prescription."  Southern  Bj. 
Co.  V.  Combs,  124  Ga.  lOM,  63  8.  B.  SOS 

4.  Tbial  ^=»295(1>— Ghaboes  heed  not  bb 

UNDULT  ELABOBATB. 
"While  In  some  particulars  certain  ex- 
cerpts from  the  charge  of  the  court  which  were 
assigned  as  error  in  some  of  the  grouods  of  the 
motion  for  a  new  trial  are  subject  to  criticism, 
yet,  when  the  charges  to  which  exceptions  were 
taken  are  read  in  connectioii  with  the  evldeies 
and  the  entire  diarge,  none  of  them  contain  e^ 
rors  reguiring  a  reversal;  nor  are  they  of  a 
character  which  renders  their  separate  discus- 
sion necessary  or  beneSdal.  Mere  space-coD- 
Buming  elaboration  is  not  always  necessary  or 
desirable."  Ferguscm  v.  Wescott,  146  Ga.  276^ 
8S  S.  E.  832  a>> 

5.  Tbial  ®=3260(1)— Chabok  ootebed  by  that 
oiven  fbopeblt  befusbd. 

In  view  of  the  charge  given  by  the  court 
and  in  the  light  of  the  evidence,  the  court  did 
not  err  in  refusing  to  give  the  several  inatme- 
tiona  requested  by  the  defendant. 

6.  Baixaoadb  «a»324@)— Pabsenqeb  xn  un- 
licensed AIITOUOBILE  KAT  BECOTEB  PDB  XH- 
JUBIE8  ON  DEFBCTITE  OBOSBIHG. 

Where  a  passenger  in  an  avtomobUe  is  in- 
jured by  reason  of  the  negligence  of  a  railway 
company  in  failing  to  keep  its  oosstng  in  re- 
pair, the  mere  fact  that  the  vehicle  has  not  been 
registered  In  the  office  of  the  secretary  of  state, 
and  a  license  obtained,  and  a  license  fee  paid 
as  required  by  law  (Georgia  Laws  Ex.  Seaa. 
191S,  p.  107),  irill  not  render  the  person  so  In- 
jured a  trespasser,  and  bar  her  right  of  recov- 
ery against  the  railway  company  for  nei^igeQCe. 
See  Central  of  GeorgU  By.  Co.  t.  Moore,  149 
Ga.  — ,  102  &  B.  168. 

7.  New   tbiai.  #»70— Pbopeklt  BnwD 

WHXBB  EVIDENGB  snPPOBTED  TEBDIOT. 

^nie  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  In  rdudng  tD 
grant  the  moti<m  for  a  new  trial. 

Error  from  Superior  Court,  HenzT  Oonntr ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  Shirley  Wilson,  by  next  friend, 
against  W.  D.  Hlnes,  Director  Omatd  of 
Ballroada  Judgment  for  plaintiff,  motion 
for  new  trial  denied,  and  defendant  brings 
error.  AfBnned. 

E.  M.  Smith  and  Panl  Tom^,  both  of  Mc- 
Donough,  and  Harris,  Harris  &  Wltman,  of 
Macon,  for  plaintiff  In  error. 

Beagan  &  Beagan,  of  McDonou^  for  de- 
fendant In  error. 

SMITH,  J.  Jndgment  afllnned. 

JENKINS,  P.  3^  and  STEPHENS;  X,  OCMfr- 
cnr. 
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HINB8,  Director  Oenenl  of  Ballroads, 

SWINT.   (No.  10888.)  • 

(Court  of  .^peals  of  Ge<n^  XXTidon  No. 
Haxcb  11.  19aaj 

(SjfJIabm  hv  the  Oourt.) 
Followed  cAac 

Tbe  ruling  in  the  case  of  Hinee,  Director 
General,  r.  Wilson,  102  S.  E.  646,  this  day  de- 
cided, ii  eontrolliiv  in  this  case. 


Brror  tran  Superior  Coart,  Heoiy  Ooim- 
ty ;  W.  B.  H.  Searcy,  Jr.,  Judge. 

Action  by  Lncile  Swlnt,  by  next  friend, 
against  W.  D.  Hines,  Director  General  of 
Bailroads.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

E.  M,  Smith  and  Paul  Tamer,  botb.of  Me- 
Donongb.  and  Harris,  Harris  &  Witmao,  of 
Macon,  for  plaintiff  in  error. 

Beagan  &  Beagan,  c£  HcDononifh,  for  de- 
fendant In  error. 

SMITH,  J.   Judgment  affinned. 

JENKINS,  P.  J.,  and  STBPHIINS,  J«  con- 
eur. 


(26  Os.  App.  SO) 

MEn^OPOLITAN  LIFE  INS.  CO.  t.  HAND 
et  aL  (No.  10900.) 

(Court  of  Appeals  of  Oeorgia.  Diviiion  No.  2. 
Mardi  18,  192a) 

f CryOa&M  &v  the  Gwtrt,} 
Appeu.  and  kbbob  ^1001(1)— ETXDsNCn: 

^  S40a)  —  iNSUBAHCB    «=3  659<1)  — JVDO- 

MEKT  «=»64&— Tbial  «^66— Vbbdict  mat 
be  bendered  on  8w0bn  testilfont  of 
plaintut;  conviction  of  voluntabt  man- 
su.uohteb  of  inbubed  wotti.d  not  ex- 
clude bbrkfioiabt's  te8tzu0nt  that  eiix- 
iwo  WAS  aooxdxhtax.;  adiossibzxjtt  of 

■VXDBNCB  or  SIiAIHTIFr*B  COKVIOTZON  AND 
SENTENCE  FOB  KmJNO  INBUBED;  BCOFEK- 
XNO  CABS  IN  DI8CBETX0N  OF  OOUBT. 

fniis  conrt  cannot  say,  as  a  matter  of  law, 
that  tbe  jury  was  not  authorised  to  find  tbe 
verdict  rendered,  since  it  is  supported  by  the 
sworn  teatimony  of  the  plaintiff,  which  they 
bad  a  right  to  accept  and  believe.    The  fact 
that  in  a  criminal  proceeding  the  beneficiary 
named  in  tba  policy  sued  on  had  been  convicted 
d  voluntary  mnnslanghter  for  the  ffelonious 
IdUing  of  his  wife,  who  was  the  assured  named 
in  the  policy,  would  not  prevent  the  5ury  in 
tilis  proceeding  from  accepting  bis  sworn  testi- 
mony to  the  effect  that  such  killing  by  him  waa 
nccideutal  and  unintendonaL    The  refusal  of 
the  trial  coart  to  admit  in  evidence  a  certified 
copy  of  the  indictment,  verdict,  and  sentence  in 
the  criminal  case,  in  support  of  the  coroner's 
Terdlct  (which  latter  was  admitted  in  evidence 
under  the  terms  of  the  policy),  waa  not  erro- 
neons.  Cottingbam  v.  Weeks,  54  Oa.  275;  Tnin- 
Ud  t.  Parmtt,  82  Oa.  782,  9  S.  B.  718(2);  Sea- 


WOOTEN  T.  DOSS  G47 
(let  ao.) 

board  Air  Line  Bailway  v.  0*QuIn,  124  Ga. 
367,  62  S.  427(3),  2  L.  &  A.  (N.  S.)  472; 
Powell  V.  WUey,  125  Ga.  823,  54  S.  B.  732  (1), 
Nor  was  error  committed  In  allowing  testimony 
tending  to  show  the  general  good  character  of 
tbe  plaintiff,  although  unimpeached;  since  the 
nature  of  the  action,  and  the  affirmative  defense 
set  up  thereto  by  the  defendant,  necessarily  in- 
volved the  same.  Civ.  Code  1910,  S  5745;  (3er- 
man-Amer.  Mutual  Life  Assodation  v.  Farley, 
102  Ga.  720.  29  3.  B.  615  (5).  The  court  did 
not  abuse  his  discretion  in  reopening  the  ease 
in  order  to  permit  the  plaintiff  to  introduce  an 
additional  witness  to  testify  concerning  one  of 
the  issues  in  ttie  case. 


Brror  from  Cify  Court  of  La  Orange;  B. 

T.  Moon,  Judge. 

Action  by  William  Hand  and  others 
against  the  Metn^oUtau  Life  Insurance 
Company.  Judgment  for  plalntitte,  and  de* 
fendant  brings  error.  Affirmed. 

Battle  &  HolUs,  of  Columbus,  for  plaintiff 
in  error. 

M.  U.  Mooty,  of  La  Orange,  for  def^- 
ants  in  erm, 

JENKINS,  P.  J.  Jndgmoit  affirmed. 

8TBPHZ3TS  and  SMTTH,  JJ.,  concur. 


WOOTEN  r.  DOSS  at  aL 


(V  Oft.  App.  81) 

(No.  10903.) 


(Oourt  of  Appeals  of  Georgia,  Division  Mo.  2. 
March  18,  192a) 

(ByOabrnt  by  the  Court.) 

Action  ^=)65— SdbroqAtion  ^=>14(3)— Sub- 
sequbnt  pubobasbb,  paying  unauthorized 
vobtoaoe,  hexj)  hot  bntztlbd  tq  subbo- 
oatzon,  nob  to  eioht0  abibin^  areb  suit. 
Wooten  sued  J.  L.,  N.  C.,  J.  C,  and  V.  O. 
Doss,  alleging  that  he  had  bought  certain  land 
tnsm  J.  L.  and  N.  C.  Doss,  throngb  their  at- 
torneys in  fact,  J.  C.  and  F.  C.  Doss,  under  rep- 
resentations to  the  effect  that  tbe  property  was 
free  of  liens,  whereas  In  fact  there  existed  at 
the  time  of  the  purchase  a  mortgi^  lien  upon 
the  purchased  property,  which  the  plaintiff 
found  necessary  to  pay,  and  had  actually  paid, 
in  order  to  protect  his  title.  Plaintiff  says  that 
he  is  entitled  to  be  subrogated  to  all  the  rights 
of  the  mortgagee  under  the  mortgage,  and  asks 
judgment  against  each  of  the  defendants.  The 
record  as  amended  shows  that  the  mortgage  re- 
ferred to  was  executed  by  the  said  attorneys 
in  fact  under  an  ordinary  power  of  attorney 
specifically  authorizing  them,  as  such  attorneys 
in  fact,  to  execute  a  bond  for  titie  or  deed  of 
conveyance  to  the  land  mentioned,  and  to  sign 
receipts  for  the  purchase  money  paid  therefor. 
No  authority  to  create  a  lien  on  the  said  prop- 
erly is  made  to  appear.  Defendants  demurred 
to  tbe  suit  on  various  grounds,  and,  upon  the 
demurrer  hdng  sustalnsd,  tiie  Mtion  was  dis- 
missed. Held,  it  appearing  that  the  mortgage 
waa  executed  without  legal  authority,  under 


StaaFor  oilier  cases  «— 
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the  snegBttons  of  the  petitioa  it  did  not  con- 
Btitute  a  raUd  lien  on  the  property  aa  against 
the  plaintiff,  and  therefore  it  was  not  incnmbent 
opM  the  plfdntiff  to  disdiarge  the  aamc,  aa  he 
allq^  in  hia  petition  It  was  necessary  for 
him  to  do.  The  ftict  that,  snbseqnent  to  the 
filinff  of  this  mit,  one  of  tlie  deftndanta,  who  had 
owned  an  Interest  In  the  land,  signed  a  cancel* 
laticm  of  the  power  of  attorney  referred  to,  in 
which  cancellation  he  referred  to  the  previona 
grant  of  authority  as  including  the  right  to  cre- 
ate mortgages,  would  not  affect  the  rights  of  the 
plaintiff  In  this  suit,  or  operate  to  thus  anbae- 
qnendy  endow  the  suit  ^th  a  valid  eanae  of 
action  which  did  not  olst  at  the  time  it  waa  In- 
stituted. 

Brrar  from  Superior  Gonrt,  Floyd  Ooonty ; 
W.  J,  Nmuially,  Judge. 

Action  by  T.  K.  Wooten  against  N.  a 
Doss  and  others.  Demurrer  to  petition  em- 
talned,  and  action  dismissed,  and  plaintiff 
brings  error.  Affirmed. 

F.  W.  Gopeland  and  Afaddox  A  Doyal,  all 
of  Rome,  for  plaintiff  In  error. 

W.  Bw  Mebane,  Barry  Wright,  and  Harris 
it  Harris^  all  of  Bom^  for  defendants  in  er- 
rw. 

JENKINS,?.  J.  Judgment  afllmnd. 
STEPHENS  and  SMITH,  JJ.,  cmicur. 


(S  Ga.  App.  101) 

PIERCE  et  aL  T.  SMITH,  (Na  llisa) 

(Court  at  Appeals  of  Georgia,  DiTialim  No.  Z 
March  IS,  1030.) 

fSyllafrw  (V  the  Court) 

BZBODTOBfl  Ann   ADUNIBIUTOIB  «=9l7C0— 

Ohilduk  or  zifTESiAn'a  dksabbd  bboih- 

■B  HAVE  OHX.T  OKI  TOVS  ZH  8SLI0TZ0H  OF 

ADHIZfXSTBATOK. 
In  a  contest  aa  to  the  selection  of  an  ad- 
ministrator,  where  the  deceased  peraon  left  no 
diiidren,  but  left  several  aistera  and  the  children 
of  two  deceased  brothers  as  his  heirs  at  law,  the 
children  of  a  deceased  brother  would  togMher 
have  one  vote,  but  only  one,  in  the  selection  of 
the  administrator.  See  Civ.  Code  1910,  (  3031, 
and  section  3943,  snbsecs.  2  and  3;  Mattox  v, 
Embry,  131  Ga.  283,  287,  62  S.  E.  202. 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; E.  D.  Graham,  Judge. 

Contest  as  to  the  selection  of  an  adminis- 
trator betwera  Mrs.  Cheater  Pierce  and  oth- 
ers and  EUzabetb  Smltli.  Judgment  for  the 
latta*,  and  the  former  bring  errw.  Afllrmed. 

H.  r.  tawson,  of  HawblnaviUe,  for  plain- 
tiffs In  wror. 

H.  B.  Coatea,  of  Hawklnsvllle,  for  defoid- 
ant  In  error. 

SMITH,  J.  Judgmoit  affirmed. 

JENKINS,  P.  Jh  and  STEPHENS,  J.,  con- 
cur. 


(26  Oa.  App.  ») 
CARTER  T.  NORTON.  (Na  11030) 

(Court  ol  Appeals  of  Georgia,  DMslon  No.  & 
Mardi  11,  1920.) 

(SyttdbuM  &v  ike  Oowrt) 

1.  LlBKE^  AND  SLAMDEB  ^3»128(7) — EVIDKITCX 

wABBAHnna  bubkxbsioh  or  zasux  or  jus- 

TinCATION. 

Where  a  d^eadant  in  a  snlt  for  dandw 
pleads  Justification,  admitting  that  Iw  need  sab- 
stantially  the  language  set  out  in  the  plaintUTs 
petition,  and  there  is  evidence  to  soataln  each 
plea,  the  court  did  not  err  in  sobmlttinc  that 
issue  to  the  Jury. 

2.  Libel  aud  8z.aitdeb  «=>101(J>,  112(1, 8>- 
DEons  or  FBOor  rbquxbeo  to  xbtablxsh 

or  jnBnnoATXOH  stated. 
**In  an  dvll  eases  the  ixvponderance  of  tes- 
timony is  omaidered  soflSdent  to  prodnoe  mm- 
tal  conviction."    Civil  Code  aOlO)  S  6730. 

(a)  "In  an  action  for  slander,  where  the  lan- 
guage alleged  to  have  been  nsed  imputes  to  the 
plaintiff  guilt  of  an  iudicuble  offense,  he  estab- 
llshes  a  prima  fade  case  upon  proof  that  the 
alanderoua  language,  substantially  as  alleged 
In  the  petition,  was  used  by  the  defendant; 
and,  without  more,  the  plaintiff  Is  presumed  to 
be  Innocent  of  the  crime  charged."  Redfeam 
T.  Thompson,  10  Ga.  App.  560^  78  &  B.  M»  d). 

(b)  nierefm^  in  order  to  sustain  Us  plea, 
of  justification,  it  was  not  incombent  upon  tlie 
defendant  to  prove  beyond  a  reasoaaide  doubt 
the  truth  <A  tlie  language  set  out  in  the  petition ; 
but  it  was  snflldent  to  authtnlae  a  verdict  in 
hia  favor  if  he  substantially  proved  by  a  pre- 
ponderance of  the  testimony  the  truth  of  the 
language  alleged  mm  slanderooa,  and  it  was  not 
error  for  the  court  so  to  charge  llw  Jury. 

8.  AmAZ.  AITD   EBBOB  ^1006^)— TEBDIOT 
AmBMED  BT  IBXAL  OOtnn  CONCLUSim 

The  preceding  rulings  having  decided  ad- 
versely to  the  plaintiff  in  error  all  the  points 
made  and  Insisted  upon  in  special  grounds  of  his 
motion  for  a  new  trial,  and  there  being  some 
evidence  to  sustain  the  verdict,  the  action  of 
the  trial  judge  in  refusing  a  new  trial  must  ba 
affirmed. 

Emnr  from  City  Court  of  Taldoata;  J.  O- 
Cranford,  Judge. 

Action  between  R.  B.  Carter  and  C.  8.  Nor- 
ton. Judgment  for  the  latter,  motion  for 
new  trial  dented,  and  tiie  forma  brings  er- 
ror. Affirmed. 

Dan  B.  Bruce,  of  Taldoata,  for  lilaiwtHr 
In  error. 

E.  K.  Wilcox,,  of  YaldoBta,  fox  defendant 
In  error. 

SMEEH,  J.  Affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  Jl.  cc»k- 
cnr. 
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FOURTH  NAT.  BANK  OP  MONTGOMERY, 
ALA,  v.  BRAGG. 

(Stipruae  Oonrt  of  Appeals  of  Virginia.  March 
18k  192a) 

1.  Cabbikbs  «s»fifr-a?BAJfBraB  or  Bixj.  or 
ULDiNO  Tsns  mxE  in  lunsrEBKE.  ■ 

A  Ixma  fide  aasignment  or  tranifer  of  a  bill 
of  ladiDg  vests  in  tiie  sssignee  or  transferee  the 
title  of  tlie  shipper  to  the  gooda  covered  by  the 
biU. 

2.  Oarbikbs  «s»B9— Bank  taxino  assign - 
kent  of  bill  ot  uldiho  alfo  patino  dulpt 
Acqnius  Tins. 

Where  a  bank  takes  an  assignnient  at  a  bill 
of  lading  aod  pays  the  accompanying  draft 
the  shipper  for  the  value  of  the  goods,  the  bank 
thereby  becomee  a  bona  fide  holder,  and  no  at- 
tachable Interest  in  the  goods  or  tihe  proceeds 
remains  in  the  shipper. 

8.  Banks  aiTd  baitkzno  «s3l27— Draft  ac- 

COUPAITIED  BT  BILL  OF  LADHTQ  DGPOBITED 
AS  CASH  WITHOtrr  AOBEEUXNT  PASSES  TITUt. 
Where  a  draft  accompanied  by  a  bill  of  lad- 
ing is  deposited  as  cash  and  placed  to  the  de- 
positor's credit  without  any  agreement  to  the 
contrary,  the  bank  acquires  title  both  under  the 
law  of  Virginia  and  under  that  of  Alabama. 

4.  Banks  and  banking  «=>127— Title  to 
dbara  deposited  ik  state  in  which  dbawn 
oovebned  bt  la.w  of  that  stats. 
Where  a  draft  drawn  in  Alabama  on  a  par- 
ty in  Virginia  was  deposited  by  the  drawer  in 
an  Alabama  bank,  the  bank's  title  to  the  draft 
and  its  proceeds  were  governed  by  the  law  of 
Alabama. 

6.  Trial  136(4)— Poseiqn  laws  a  ques- 
tion OF  FACT,  BUT  INTEBPBETATION  A  QUES- 
TION OF  LAW. 

The  qoeetion  of  what  is  the  law  of  another 
state  is  (me  of  fact,  but  the  interpretation  of  a 
foreign  statute  or  judicial  decision  Is  a  question 
of  law. 

6.  CouKTS  «=»10&— Decisions  of  anotheb 

STATE  UAT  be  LOOSED  TO  IN  XKTEBPBET- 
XNO  DECISIONS  IN  EVIDENCE. 

While  a  foreign  judicial  decision,  not  in- 
troduced in  evidence,  may  not  be  reaovtcA  to  as 
evidence,  It  may  be  looked  to  as  an  authorita- 
tive statement  of  legal  principles  Cor  the  gold- 
anee  of  the  court  In  the  interpretation  of  the 
decisions  which  were  intcodnced  In  evidence. 

7.  Banks  akd  baitking  «s»127— TTexle  to 

DBAFF  DXPOSmD  NOT  AmOlXD  BT  BK90UBSE 
OH  OVOSITOB. 

A  bank's  title  to  a  draft  deposited  as  cash 
and  placed  to  the  credit  of  the  depositor  is  not 
affected  by  the  bank's  right  of  recourse  on  the 
depositor,  If  the  drawee  fails  to  pay  the  draft 

8.  Banks  and  banking  ^al27— Tma  to 

DRAFT  DEPOSITED  NOT  APFB093BD  KT  BBBIXIC- 

Trrm  fork  or  bank's  indobbekxnt. 
A  banl^B  title  to  a  draft  depositsd  as  cash 
and  placed  to  the  credit  of  the  depositor  was 
not  affected  by  tbu  form  of  its  indorsement, 
which  stated,  that  it  Indorsed  solely  tor  collso- 
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tion,  and  that  it  did  not  guarantee  the  titles 
possession,  delivery,  qoaotity,  quality,  or  oon^ 
tion  of  the  goods  covered  by  an  attached  bUl  of 
lading. 

9.  Appeal  and  error  ^aill'nHIQ— On  retbr- 

SAL  OOUBT  WHX  RRNDRR  JUDGHSNT  WHERE 
rAOrS  ARE  DULY  DETELOPBD. 

Under  Code  1919,  S  6365,  regntiing  the  ap- 
pellate court  to  mter  such  judgment  as  to  it 
seems  right  and  proper,  and  providing  that  civil 
cases  shall  not  be  remanded  for  new  trial,  ex- 
cept where  the  ends  of  justice  require  It,  the 
court,  on  reversing  a  judgment,  will  enter  judg- 
ment for  appellant,  where  the  facts  are  fully 
before  the  court,  and  there  is  no  reason  to 
suppose  tiiat  any  new  or  different  evidence 
m^ht  be  introduced  atfeedng  the  result 


Error  to  Circuit  Oonrt  of  City  of  Bidi- 

mond. 

Action  by  W.  G.  Bragg  against  W.  F.  Oov- 
logtOD,  in  which  the  Fourth  National  Bank 
of  MoDtgomery,  Ala.,  Intervened.  Judgmait 
for  plaintiff,  and  Intervener  brings  error. 
Reversed,  and  Judgment  entered  for  the  In- 
tervener. 

George  Bryan,  of  Ricbmoiui,  for  plaintiff 
In  error. 

A.  H.  Sands,  of  Ridunond.  ixa  defendant 
In  error. 

KELLY,  P.  On  December  7,  1917,  W.  P. 
Covington,  trading  as  Covington  Manufactur- 
ing Company,  at  Montgomery,  Ala.,  drew  a 
sight  draft  for  $1,7^.21  on  Manchester  Mills. 
Richmond,  Va.,  and  attached  thereto  a  bill 
of  lading  for  a  shipment  of  com.  This  draft 
with  the  bill  of  lading  attached,  was  de- 
posited by  CovLngton  in  the  Fourth  National 
Bank  of  Montgomery,  where  he  had  a  regular 
accoimt  The  item  was  not  entered  for  col- 
lection, but  was  treated  as  cash,  and  along 
with  other  cash  Items  de(K)slted  at  the  same 
time  (the  total  deposit  being  $137S.23>  was 
placed  immediately  to  Covington's  credit  and 
subject  to  bis  check.  His  account  at  the 
bank  continued  thereafter  in  the  usual  oourse 
of  such  accounts  until  some  time  In  AjfiU, 
1918,  when  It  became  overdrawn  and  was 
discontinued.  In  the  meantime,  however,  al- 
though ithe  account  bad  been  active  and  Cov- 
ington's balance  at  tiroes  substantial,  the  bal- 
ance bad  fluctuated,  and  shortly  aft&t  the 
deposit  of  the  draft  above  mentioned,  to  wit, 
on  December  11,  1917,  the  balance  was  re- 
duced to  about  $600,  on  December  15  to  about 
$300,  and  on  January  14,  1918,  to  less  than 
$25.  It  thus  appears  that  to  all  substantial 
Intents  and  purposes  the  full  amount  placed 
to  his  credit  on  account  of  the  draft  was 
paid  out  upon  his  checks. 

It  was  the  custom  and  usage  of  the  banks 
in  Montgomery  to  take  out-of-town  drafts  as 
cash,  giving  the  depositor  credit  therefor  and 
allowing  blm  to  chet^  upon  the  amount  at 
once ;  but  in  snch  cases  ttie  deposit  bad  first 
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to  be  amnored  bj  some  officer  of  the  bank 
authorized  for  that  purpose.  In  ttUa  case  the 
dciKMdt  appfflra  to  have  been  approved  by 
die  cashier  of  the  bank,  an  offlcw  baTing 
ndi  auOuurlty.  It  was  always  understood 
tliat,  if  anch  drafts  were  not  paid  by  the 
drawee,  th^  would  be  diarged  back,  or  the 
depositor  otherwise  held  ultimately  liable 
therefor. 

The  draft  was  forwarded  by  the  bank  to 
its  correspondent,  the  American  National 
Bank,  In  Richmond,  by  which  it  was  present- 
ed, and,  after  the  deduction  of  a  small 
amount,  which  was  authorized  by  the  bank, 
with  the  approval  of  Covington,  the  same 
was  paid  <m  February  2,  1918,  there  having 
been  some  delay  and  negotiations  with  refer- 
ence thereto  between  its  presentation  and 
payment. 

The  day  the  draft  was  paid  to  the  Ameri- 
can National  Bank,  the  proceeds  were  at- 
tached by  W.  G.  Bragg  for  the  satisfaction 
of  an  unliquidated  demand  against  Coving- 
ton whicA  he  was  then  asserting  In  a  foreign 
attachment  proceeding  In  the  circuit  court 
of  the  city  of  Richmond.  The  Fourth  Na- 
tional Bank  intervened  by  petition,  claim- 
ing to  have  been  the  holder  in  due  course  of 
the  draft,  and  as  such  the  owner  of  the  pro- 
ceeds of  the  bill  of  lading.  The  case  was 
tried  by  the  court  and  a  Jury.  There  was  a 
verdict  and  judgment  In  favor  of  Bragg,  and 
the  case  Is  here  upon  a  writ  of  error. 

[1,2]  It  is  a  platitude  of  the  law  merchant 
that  a  bona  fide  assignment  or  transfer  of  a 
bill  of  lading  vests  in  the  assignee  or  trans- 
feree the  title  of  the  shipper  to  the  goods 
covered  by  the  bill.  Smith's  Mercantile  Law, 
p.  378  ;  4  R.  a  L.  p.  32,  and  cases  cited  In 
note  19.  Equally  familiar  and  well  settled 
Is  the  proposition  that,  where  a  bank  takes 
an  assignment  of  a  bill  of  lading  and  pays 
the  accompanying  draft  of  the  shipper  for 
the  value  of  the  goods,  the  bank  thereby  be- 
comea  a  bona  fide  holder,  and  no  attachable 
Interest  In  the  goods  or  proceeds  thereof  re- 
mains in  the  shlt^er.  Buckeye  National 
Bank  v.  Huff,  114  Va.  1,  7,  76  S.  E.  769; 
Walsh  Boyle  &  Co.  v.  National  Bank.  228 
IlL  446)  81  N.  E.  1067. 

[S]  Ihe  Important  question  In  tills  and  all 
similar  cases  is  whether  It  can  be  said 
that  the  draft  with  the  bill  of  lading  attach- 
ed has  been  taken  by  the  bank  in  such  way 
as  to  constitute  an  assignment  of  and  pay- 
ment for  the  bill.  The  answer  here  deprads 
upon  the  manner  In  which  the  draft,  as  the 
medium  both  of  the  assignment  of  and  the 
payment  for  the  bill,  was  deposited  in  and 
handled  by  the  bank ;  and  the  case  thus  pre- 
sents the  very  common,  but  very  Important, 
and  not  altogether  simple,  question  as  to  the 
circumstances  under  which  a  bank,  in  taking 
from  a  customer  a  check  or  draft  in  the 
usual  couree  of  the  banking  business,  will 
become  the  owner  fit  such  check  or  draft,  as 


(Va. 

diatingnlsbed  frcmt  a  mere  oollectbig  mgeat 
for  the  customer.  The  anthtnltlea  vpoa  the 
question  are  multitudinous  and  not  altogeth- 
er harmonious,  but  they  may  be  safc^  said 
to  clearly  preponderate  in  favor  of  the 
that  nnder  the  &ctB  of  Oils  case  the  bank 
became  the  owner  of  the  draft  by  purchase, 
and  accordingly  the  ownw  of  the  bill  of 
lading  and  Its  iwoceeds. 

ScHue  general  discussion  of  the  authorities 
seems  defdrable,  since  the  question,  precisely 
as  It  arises  here,  can  hardly  be  said  to  have 
been  definite  settled  either  In  this  state  or 
in  the  state  of  Alabama,  where  the  draft  was 
drawn  and  deposited. 

In  3  Rulbig  Case  Law,  p.  624,  {  152,  it  is 
said : 

"When  a  check  or  other  commercial  paper  is 
deposited  In  bank  indorsed  for  collection,  or 
where  there  is  a  definite  nnderstanding  that 
such  is  the  purpose  of  the  parties  at  the  time  of 
deposit,  there  is  no  question  that  the  title  to  the 
paper  remains  in  the  depositor.  So  checks  de- 
posited as  che<^  do  not  g^ve  rise  to  the  rda- 
tion  of  debtor  and  creditor,  and  the  title  to 
them  remains  in  the  depositor ;  the  bank  merdy 
acting  as  an  agent  of  the  depositor  for  the  pur- 
pose of  collection.  If,  on  the  other  hand,  there 
is  a  definite  nnderstanding  at  the  time  of  the 
deposit  that  such  paper  is  deposited  as  cash,  it 
is  clear  ttiat  the  title  passes  to  the  bank.  But 
where  a  cheek  indorsed  in  blank  Is  d^osited, 
without  any  definite  uDderstanding  as  to  the 
way  it  Is  to  t)e  treated,  but  is  credited  the 
bank  to  the  depositor  as  cash,  and  is  so  entwed 
upon  the  depositor's  passbook,  the  question 
frequently  arises  whether  the  title  to  the  t^eck 
passes  immediately  to  the  bank  or  remains  in 
the  depositor;  Prima  fade,  according  to  the 
weight  of  authority,  the  passing  to  the  credit 
of  tiie  depositor  of  a  cheA  bearing  an  indorse- 
ment not  Indicating  that  it  was  deported  for 
collection  merely,  passes  the  title  to  the  banV* 
— dtlng  numerous  cases. 

In  Burton  v.  United  States,  196  U.  S.  283. 
26  Sup.  Ct.  243,  49  Ll  Ed.  482,  the  fbUowing 
observations,  pertln^t  her^  were  made  by 
Mr.  Justice  Peckham,  who  d^vered  the  opin- 
ion of  ttw  court,  c(aicurred  in  by  all  of  the 
Justices  exc^t  Mr.  Justice  Harlan : 

"^ere  was  no  oral  or  special  agreement  made 
between  the  defendant  and  the  bank  at  the 
time  when  any  one  of  the  cfaecfcii  was  deposited 
and  credit  given  for  the  amount  tiioeot  Hie 
defendant  had  an  account  with  the  bank,  took 
each  check  when  it  arrived,  went  to  the  baok, 
indorsed  the  check,  which  was  payable  to  bis 
order,  and  the  bank  took  the  dbeclE,  placed  the 
amount  thereof  to  the  credit  of  the  defendant's 
account,  and  nothing  further  was  said  in  regard 
to  the  matter.  In  othw  wwds,  it  was  the  ordi- 
nary case  of  the  transfer  or  sale  of  the  cheek 
by  the  defendant  and  the  purchase  of  it  by  the 
bank,  and  Qpon  Its  delivery  to  the  t>ank  nnder 
the  circumstances  stated  the  title  to  the  check 
passed  to  the  bank  and  it  became  the  own«r 
thereof.  It  was  In  no  sense  the  agent  of  the 
defendant  for  the  purposa  of  coQecting  the 
amount  of  the  check  from  the  trust  company 
I  upon  which  it  was  drawn.   From  the  timm  of 

Digitized  by  Google 


102  SOrTHEASTBBN  BEPOBTEB 


Va.) 


FOXTILTH  NAT.  BANK  t.  BRAOO 

(102  S.E.) 


661 


the  delivery  of  the  chtdk  hj  the  defendant  to 
the  bank  ft  became  tibe  owner  of  the  check ;  It 
coald  have  torn  It  np,  or  thrown  it  in  the  fire, 
or  made  any  other  use  or  disposition  of  it  which 
it  diosft,  and  no  right  of  the  defendant  wonld 
have  been  Infrii^ced.  ^Hie  testimony  of  Bfr. 
Brice^  the  cadiler  of  tiie  Rlggs  Nattonal  Bank, 
aa  to  the  cuatom  of  a  bank,  when  a  check  was 
not  paid,  of  charging  it  up  against  the  deposi- 
tor's account,  did  not  in  the  least  vary  the  legal 
effect  of  the  transaction ;  it  was  simply  a  meth- 
od pnraned  by  the  Irank  of  eiacting  payment 
from  the  Indorser  of  the  check,  and  nothing 
more^  There  waa  nothing  whatever  In  the  evi* 
dence  showing  any  agreement  or  understanding 
as  to  the  effect  of  the  ti&nsaction  between  the 
parties— Uw  defendant  and  the  bank— making  it 
otiier  than  «nch  as  the  law  would  Imply  from 
the  facta  already  stated.  Tbo  forwarding  of 
the  dieck  for  collection,'  as  stated  by  Mr. 
Brice,  was  not  a  collection  for  defendant  by  the 
bank  as  hia  agent.  It  waa  sent  forward  to 
be  paid,  and  the  Biggs  Bank  waa  ita  owner 
when  sent" 

Hie  caw  of  IMtdt  t>  Weatera  National 
Bank,  7S  Md.  192.  29  AtL  72,  188,  2S  L  a 
A.  164,  47  Am.  St  Bep.  875.  is  InstmctlTe 
and  mnCh  In  point  Bhyrocfc  &  Go.  drew  their 
dieck  on  the  Third  Natl<»ial  Bank  of  Balti- 
iDore,  payable  to  the  order  of  one  Beese,  who 
Indoned  It  to  the  order  of  Ditcb  ft  Bro.,  and 
Uie  latter  In  turn  indorsed  it  "tm  depoalt  to 
tbe  credit  of"  themselves.  There  was  no 
special  arzanganait  made  between  Qie  de- 
positor and  the  bank  with  reference  to  check- 
iDf  OD  tba  dq^lt  bot  the  erldenoe  ahows 
that  the  ^ect  <tf  tbe  transaction  waa  to  give 
to  Ditch  ft  Bro.  a  credit  with  the  bank  and 
the  unconditional  Tight  to  ctae(ft  upon  tt 
Tbe  oonrt  said  in  the  course  dt  tbe  opinion : 

"If  Nicholson  &  Sons  [the  bankers]  had  paid 
to  Ditch  &  Bro.  the  fall  amount  of  the  check 
in  coin  or  enrrency  when  it  was  delivered  to 
them,  it  is  supposed  that  there  would  have  been 
no  question  about  the  nature  and  efEeet  of  the 
transaction.  But  they  gave  Dltdi  ft  Bro.  iriiat 
-was  preferred  to  the  coin  or  currency;  they 
save  them  the  unconditional  right  to  get  the 
coin  or  currency  at  any  time  they  might  see 
fit  to  call  for  it,  thus  relieving  them  from  the 
trouble  and  risk  attending  the  care  and  custody 
of  it  Now,  it  is  extremely  difficult  to  see  on 
what  principle  or  by  what  process  Ditch  ft 
Bra  could  retain  any  interest  in  this  diec^ 
after  they  had  delivered  it  to  a  bhnk  indorsee 
and  had  received  full  and  valuable  conaideration 
for  it.  It  wUl  not  be  alleged  by  any  one  that 
the  banker  did  not  give  a  consideration,  valua- 
ble in  the  eye  of  the  law,  and  sufficient  to  main- 
tain the  transfer  of  tbe  check,  when  he  made 
an  absolute  and  unconditional  contract  with  the 
depositor  to  pay  his  checks  to  the  amount  of 
the  deposit" 

In  Freonan'B  note  to'  Ditch  t.  Bank,  sapra, 
47  Am.  St  Bep.  889,  it  &  aald: 

"The  law,  th««f(m.  is  that  checks,  drafts,  or 
other  evidences  of  debt  received  hj  a  bank  in 
good  faith  as  deposlta,  and  credited  as  so  much 
money,  become  the  property  <rf  the  bank,  and 
it  becomes  legally  liable  to  the  depositor  aa  for 


so  much  money  depoadted  as  of  the  date  of  the 
credit  [citing  a  multitude  of  cases].  And  our 
understanding  Is  that  this  rule  la  not  con- 
fined to  cases  where  checks  are  drawn  upon  the 
same  bank  wliich  credits  them  as  cash,  bat  that 
a  bank  which  recdves  and  credits  as  cash 
checks  drawn  upon  stHne  other  hank  is  entitied 
to  the  same  rights  and  Incurs  the  same  liability 
as  if  the  diedta  were  drawn  upon  itself  and 
BO  credited  [citing  cases],  Tbe  transaction  is, 
in  legal  effect  a  transfer  to  the  bank  upon  an 
Implied  contract  on  the  pert  of  the  latter  to 
repay  the  amount  of  the  d^wdt  upon  the 
checks  of  the  deporitor." 

Afaln,  in  a  note  In  86  Am.  St  Rep.  781, 
the  same  learned  author  says: 

"We  have  slresdy  eeoi  tiut  a  general  depodt 
of  money  with  a  banker  transfexs  the  title  to 
such  money  to  the  bank  and  creates  the  relation 
of  debtor  and  creditor  between  the  banker  and 
the  depositor.  The  same  rule  applies  with  equal 
force  to  checks  or  drafts  depdsited  by  a  custom- 
er, and  it  is  established  beyond  doubt  that 
whenev^  paper  Is  deposited,  and  is  regarded  by 
both  parties  as  amounting  to  so  much  cash, 
the  titJe  to  audi  paper  passes  immediately,  a^ 
the  relatkm  of  debtor  and  creditor  arises.  The 
transaction  is  equivalent  to  a  pnrcbase  of  the 
chedt  or  draft  Iqr  the  banker,  and  he  becomes 
responsible  to  the  depositor  for  the  amount 
thneof*  [citing  many  cases]. 

In  a  note  to  the  Virginia  case  ftf  Vayette 
National  Bank  t.  Smnmera,  lOS  Ya.  689,  64 
S.  B.  862,  7  L.  R.  A.  (N.  S.)  694.  It  is  shown 
that,  by  the  dear  weight  of  anthtnltr.  where 
a  tbedk  or  draft  Is  takoi  tw  depotf t  and 
treated  as  cash,  as  distinguished  from  a 
d^oslt  for  collecUon,  the  relation  of  debtor 
and  creditor  is  established  at  <»ice  between 
the  depositor  and  tba  bank;  the  bank  be- 
coming tbe  owner  of  the  chedk  or  draft  and 
ttie  dc3K>Bit(v  the  owner  of  the  proceeds  i^e- 
ed  to  his  credit.  To  be  sure,  the  general  rule 
Is  that  this  renat  is  iwlnia  fode  only,  and 
may  be  rebutted  by  proot  showing  that  the 
parties  contemplated  a  different  rdatttmship 
at  the  time  of  the  d^^oalt  But  wbiai  nothing 
else  appears  than  the  m«e  fact  of  the  de> 
posit  and  the  credit  thereof  as  cash,  which 
the  depositor  may  withdraw  at  will,  the  law 
Implies  and  establishes  between  the  bank  and 
the  depositor  the  rtiationahlp  of  reudM  and 
purchaser  as  to  flie  pc^er.  and  ot  credSttn* 
and  debtor  as  to  the  proceeds  flia-eof. 

In  2  MIchie  on  Banks  and  Banking,  p.  014. 
It  is  said : 

"A  deposit  in  a  bank  of  a  bill,  check,  or  other 
evidence  of  debt  in  the  ordinary  course  of 
business,  whereby  the  depositor  receives  a  credit 
against  which  he  may  draw,  operates  to  transfer 
the  title  to  the  bank,  in  the  absence  of  usage) 
custom,  or  any  oral  or  other  agreement  that  die 
effect  ftf  the  transaction  shall  be  otherwise^*' 
etc 

And  the  same  author  says,  at  page  917,^ 
that- 
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"Thia  Ig  tlifl  nile,  althongh  the  bank  has  the 
right  to  charse  dishonored  paper  to  the  deposi- 
tor, instead  of  proceeding  against  the  maker." 

See,  also,  to  same  effect,  2  Morse  on  Banks 
and  Banking  (6th  Ed.)  i  577,  and  cases  cited. 

The  Virginia  cases,  so  far  as  they  have 
gone,  appear  to  be  substantially  in  accord 
with  the  resnlt  of  the  authorities  as  Indicat- 
ed above. 

In  Fayette  National  Bank  v,  Sammers,  the 
oonrt  approved  the  following  instruction : 

"The  court  instructs  the  jury  that,  if  they 
shall  believe  from  the  evideDce  that  the  plaintiff 
bank  received  th«  check  which  is  the  subject 
(tf  this  suit  as  a  deposit  to  be  treated  as  cash, 
and  that  such  was  the  intention  of  the  parties 
at  the  time  the  check  was  received  and  deposit- 
ed, then  title  to  said  check  passed  to  the  bank 
at  that  timft  But  U  the  Jury  thaH  believe  from 
&e  e^enee  that  the  parties  intended  that  the 
bank  should  not  receive  said  check  as  cash,  but 
only  as  an  agent  Cor  collection,  then  title  to 
said  check  did  not  vest  in  the  bank  at  the  time 
of  the  deposit. 

"The  court  further  tells  the  jury  the  question 
as  to  whether  the  parties  intended  the  check 
when  depoBited  to  be  treated  as  cash  or  merely 
for  collection  is  one  of  fact  for  the  jury,  under 
all  the  facta  and  circnmatancea  proven -in  the 
case  relating  thereto  and  throwing  light  ther» 

OB." 

It  is  true  the  court  in  that  case  thought 
there  was  enough  evidence  to  carry  to  the 
Jury  the  question  of  the  intention  of  the  pai^ 
ties,  or,  to  express  It  differently,  enough  evi- 
i&ace  to  Justify  the  Jury  in  finding  that  the 
prima  fade  presumption,  to  which  we  have 
referred,  was  rebutted;  but  the  Importance 
of  the  case  In  Its  application  to  the  one  in 
hand  is  that  It  distinctly  recognizes  the  prac- 
tically unlvental  doctrine  that  a  deposit  of  a 
check  or  draft  which  the  parties  Intend  to  be 
treated  as  cash,  passes  the  title  of  the  check 
or  draft  to  the  bank. 

It  is  Interesting  and  pertinent  to  note  that, 
in  this  case  of  Bank  v.  Summers,  Judge  Kettb 
dted  and  quoted  with  approval  the  Alabama 
case  of  National  Bank  v.  Miller,  77  Ala.  173, 
S4  Am.  St.  Rep.  50,  which  likewise  expressly 
recognized  the  same  doctrine. 

The  result  of  the  decision  of  this  court  La 
Bank  v.  Summers,  and  of  the  Alabama  case 
of  Bank  V.  Miller,  undoubtedly  is  that  the 
qnestloQ  is  one  of  Intention  of  the  parties, 
and  both  of  these  cases,  as  well  as  the  other 
cases  in  Virginia  and  Alabama  to  which  our 
attention  has  been  directed,  show  a  strong 
tendency  to  leave  the  question  to  the  Jury 
wherever  there  Is  any  evidence  to  rebut  the 
prima  fade  presumption  that  a  cash  deposit 
Is  Intended  to  vest  In  the  bank  the  title  to 
the  Instrumrat  pnrsuant  to  which  the  cash 
deposit  is  made.  None  of  the  cases  in  either 
ttnte,  however,  go  far  enough,  as  we  con- 
strue them,  to  conQlct  with  the  general  doc- 
trine, overwhelmingly  established  by  author- 
ity elsewhere,  that  the  deposit  of  a  dieck  or 


draft  as  cash,  in  the  absoice  ctf  oilier  erl- 
dence,  passes  title  in  the  check  or  draft  to 
the  bank  as  a  matter  of  law. 

In  Oreensburg  National  Bank  r.  Syer.  113 
Ya.  68,  73  S.  E.  438,  the  same  genenU  rule 
is  recognlKd.  It  was  hdd  there  that— 

"Ut  when  a  draft  is  deposited  in  bank,  it  ia  the 
Intention  of  both  the  depositor  and  the  baok 
that  It  shall  be  treated  as  cash,  the  titte  thereto 
passes  to  the  bank ;  but  that  if  it  was  tba  inten- 
tion «f  the  parties  that  it  should  not  be  zecdv- 
ed  as  cash,  but  only  for  collection,  *  •  * 
then  the  tide  does  not  pass  to  the  bank." 

The  case  of  Lynchburg  MlUlxig  Go.  t.  Nar 
tlonal  Exchange  Bank,  100  Va.  688^  64  a  E. 

was  a  case  In  which  there  was  a  con- 
test between  the  payee  of  a  bill  of  exchange 
and  the  drawer  thereof,  or  a  creditor  of  the 
drawer,  over  the  proceeds  of  the  draft  The 
exact  question  involved  in  the  case  In  hand 
did  not  arise  In  that  case,  but  a  Jndement  in 
favor  of  the  bank  was  sustained,  and  Judge 
Whittle  in  the  connw  of  his  opinion  uld: 

"The  Negotiable  Instruments  Act,  Va.  Code 
1004,  I  2S41a  (24),  dedares  that  'every  negotia- 
ble instrument  ia  deemed  prima  fiide  to  have 
be«i  Issued  fbr  a  valuable  conslderatloB,  and 
eveiy  person  whose  aignature  appears  thereon 
to  Uave  bectnne  a  party  thereto  for  value.* " 

In  Miller  t.  Nwton,  114  Va.  609,  77  &  B. 
452,  the  Bubstanoe  of  the  tqilnlon,  is  so  tut  as 
dlrecUy  aptriicable  to  this  c&aa,  is  accnrat«[y 

stated  by  the  reporter  as  follows : 

"Where  there  is  a  general  deposit  of  money 
in  a  bank,  the  title  to  and  beneficial  ownership 
of  the  money  Is  vested  in  the  bank,  and  the  rela- 
tion between  it  and  the  deporitor  la  that  of 
dehtw  and  creditor.  So,  Hkewise,  i^ici*  a 
check  drawn  on  a  partlcdar  bank  is  preaented 
to  that  bank  for  general  deposit  and  tiie  buk 
gives  the  depositor  credit  therefor,  the  relmtioD 
between  the  bank  and  (he  depositor  Is  that  of 
debtor  and  creditor,  since  the  giving  of  credit 
under  such  drcumstonces  is  practically  and 
legally  the  same  as  if  the  bank  had  paid  the 
money  to  the  depositor  and  lias  recdved  it 
again  on  depMlt 

"Where  a  check  on  one  bank  is  depodted  In 
another-  for  coUectioD,  the  ownership  of  the 
check  is  not  transferred  to  the  recdving  bank, 
but  it  is  the  agent  of  the  depositor  until  collec- 
tion is  made,  and  not  until  then  does  it  becmce 
the  debtor  ot  the  depodtor.  But  if  the  dieck 
is  depodted  In  ezdiange  for  credit  given  the  de- 
podtor, then  tba  transaction  Is  in  effect  a  sale 
ot  the  check  to  the  hank,  and  it  becomes  the 
baiefidal  owner  ot  the  dieck  and  tin  Mbtux 
of  the  depodtor." 

In  the  course  of  the-  oirinlon  In  this  case  ot 
MUler  V.  Norton  It  is  said : 

"In  this  country,  though  the  rule  seems  to 
be  different  In  England,  it  is  settled  that  the 
mere  giving  iA  credit  to  a  depodtor's  account 
ol  a  check  does  not  constitute  the  bank  a 
hdder  fbr  value,  hut  in  order  to  have  that  ef- 
fect fhe  credit  must  be  drawn  upon.** 
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If  thU  expression  had  to  be  tak^  at  Its 
face  value,  wlthoat  the  qualification  appear- 
ing In  other  parts  of  the  opinion,  the  facts  of 
the  Instant  case  would  fully  measure  np  to 
It,  because  the  deposit  was  not  only  checked 
upo^i,  bat  practically  exhausted  by  the  checks 
of  the  depositor.  It  la  manifest,  however, 
from  the  opinion  as  a  whole,  that  the  court 
Intended  to  decide  that,  wherever  the- credit 
given  for  the  deposit  carried  with  It  the  right 
of  the  d^>ositor  to  draw  diecks  thereon  and 
the  obligation  of  the  bank  to  pay  them,  the 
title  to  the  paper  In  exchai^  for  which  the 
credit  was  given  passed  to  the  bank.  The 
last  sentence  quoted  above  from  the  syllabus 
Is  taken  literally  the  body  of  the  opin- 
ion, Is  supported  by  the  antborltiea  cited 
therein,  as  well  as  by  the  great  wel^t  of 
authority  generally,  and  is  a  correct  state- 
ment of  the  law  as  we  onderstand  it  to  be 
declared  In  that  opinion,  and  as  we  Intoid 
to  declare  It  here. 

In  Bnckeye  National  Bank  t.  BnfT,  supra, 
ft  case  InvMvlng  a  draft  v?lth  bill  of  lading 
attached,  Oie  effect  of  the  dedston  p^tlnent 
liere  is  onrrecUy  stated  by  the  syllabus  as 
ItollowB: 

"Where  a  bank  takes,  by  fndonement,  a  bill 
of  lading,  and  pays  the  draft  of  the  shipper  for 
the  Talae  of  the  goods,  the  bank  becomes  the 
•«wser  of  the  goods  covered  by  the  bill  of  lading 
no  til  the  draft  li  paid;  and  this  is  tme,  al- 
though the  transfer  be  not  to  give  the  permanent 
ovniership.  but  to  fomlBh  security  for  the  ad- 
vance of  money  or  discount  of  commercial  paper. 
After  such  transfer,  no  attachable  interest  in 
the  goods  remains  in  the  shipper. 

"The  law  prssnmes  that  the  transfer  of  a  bin 
of  ladfaig,  with  a  draft  attached,  is  for  a  Tala< 
able  consideratioB,  and  the  burden  proving 
the  contrary  is  upon  him  who  denies  it.    *   *  * 

"The  assignment  of  a  bill  of  lading  for 'goods 
operates  to  transfer  to  the  holder  the  le:;al 
title  to  the  goods  and  the  possession  thereof  as 
e£EectuaUy  as  If  there  were  a  physical  delivery 
of  the  goods  to  a  pnrchaser.  After  such  as- 
signment, the  levy  of  an  attachment  on  the 
goods  lor  a  debt  due  by  the  shipper  Is  a  con- 
Tersion  of  the  goods,  for  which  the  holder  of 
the  bm  of  lading  may  bring  either  an  action 
for  damages  resulting  from  the  vrrongf ul  seizure, 
or  an  action  of  trover,  and  in  either  case  the 
measure  of  damages  is  practically  the  same. 
The  bolder  of  the  bill  of  lading  is  not  limited  to 
a  recovery  of  the  value  of  the  goods  sold  in  the 
attachment  proceedings  and  the  costs  Incident 
to  the  sale.  The  conver^<m  Is  complete,  and  in 
nidi  case  the  injury  suffered  is,  as  a  rule,  the 
Talne  of  the  property  converted,  and  the  holder 
of  the  bill  of  lading,  with  a  draft  attached  for 
the  price  of  the  goods,  is  entitled  to  recover 
at  l^st  the  amonnt  of  tbm  draft.** 

[4]  It  Is  contended,  however,  by  the  de- 
fendant In  error,  and  so  held  by  the  lower 
court,  that  the  cod  tract  between  Corlngton 
and  the  bank  must  be  Interpreted,  and  the 
title  of  the  bank  to  the  proceeds  accordingly 
determined,  by  the  law  of  the  state  ot  Ala- 
tuuua.  TUa  imposition  aipeara  to  be  entire- 


ly sound  and  well  settled.  No  question  as  to 
the  right  or  liability  of  the  drawee  Is  In- 
volved. As  between  the  drawer  and  the 
holder  of  the  draft,  the  law  of  the  [dace  In 
which  It  was  made  determines  the  question 
of  title  to  the  proceeds,  unless  it  appears  that 
the  parties  had  in  contemplation  the  law  of 
some  other  place  as  the  proper  law.  As 
stated  in  Blgelow  on  Bills  and  Notja  (2d  EdO 
p.  281: 

"That  question.  It  Is  clear,  must  be  dedded  by 
the  law  of  the  state  or  country  in  which  the 
bill  was  drawn,  unless  it  appears  that  the  law 
of  some  other  country  was  contemplated.** 

See,  also,  to  the  BBine  ^eet,  Amsin^  t. 
Rogers.  189  N.  T.  2S2,  82  N.  B.  184.  12  U  B. 
A  (N.  S.)  87S.  121  Am.  St  Bep.  858,  12  Ann. 
Cas.  450;  Brownell  v.  Freese.  85  N.  J.  Law, 
285, 10  Am.  Bep.  2S9 ;  Brlgsa  t.  Latham,  36  • 
Kan.  255,  IS  Pac.  393,  69  Am.  Bep.  546 ;  Hunt 
V.  Standart,  15  Znd.  S3,  77  Am.  Dec.  79 ;  8 
B.  a  L.  p.  1142,  I  8ff7;  Q  B.  a  Xi.  864,  960, 
147. 

As  erldaioe  of  the  law  ot  Qie  state  of  Ala- 
bama, fbe  (fflcial  reports  of  the  cai^  of 
Joslah  Morris  v.  Alabama  Caihon  Co.,  139 
Ala.  620,  36  South.  764,  and  Stone  River  Na- 
tional Bank  t.  Lerman  Milling  Co.,  9  Ala. 
App.  322,  63  South.  776,  were  Introdaoed  and 
used  under  a  stipulation  of  counsel. 

A  consideration  of  these  cases  leads  us  to 
the  conclusion,  foreshadowed  in  what  has  al- 
ready been  said,  that  the  law  of  Alabama  is 
In  accord  with  the  law  of  Virginia  and  gen 
erally  elsewhere.  Both  of  the  Alabama  cases 
relied  on  clearly  recognize  the  controlling 
distinction  between  a  deposit  for  collection 
and  an  unqualified  and  unocmditlonal  deport 
for  credit  treated  as  cash.  In  the  one  case 
the  title  remains  In  the  depositor,  and  In  the 
other  It  passes  to  the  bank. 

The  first  case  relied  upon,  Morris  t.  Ala- 
bama Carbon  Ca,  gives  rise  to  no  difficulty 
whatever,  because  the  report  of  the  case 
shows  that  the  Item  Involved  was  a  draft 
drawn  in  favor  of  th&  cashier  of  a  bank 
merely  for  the  purpose  of  enabling  the  col- 
lector of  the  bank  to  apply  the  proceeds 
thereof  to  the  drawer's  credit,  and  was  In- 
closed in  a  letter  to  the  cashier,  requesting 
him  to  collect  the  draft  and  place  It  to  his 
credit  The  ded^on  plainly  draws  the  dis- 
tinction between  a  deposit  for  collection  and 
a  purchase  by  the  bank,  and  shows  that  the 
bank  "took  the  paper,  not  as  a  pondiaser,  but 
In  the  capacity  <tf  a  collecting  agent  for  the 
forwarding  bank.** 

The  case  of  Stone  River  National  Bank  v. 
Lerman  Milling  Co.,  the  other  case  relied 
upon  by  the  defendant  in  error,  is  In  its  facts 
more  nearly  like  the  case  at  bar.  and  goes 
further  than  the  former  case  in  sustaining 
the  contention  that  under  the  Alabama  law 
the  Fourth  National  Bank  did  not  take  titie 
to  the  draft,  hut  merely  took  it  as  the  col- 
lecting agent  of  Covington.  It  meaoB  perti- 
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nent  to  observe  that  this  dedskm  waa  ren- 
dered an  Intermediate  and  not  bj  the  Su- 
preme Court  of  Alabama.  Furthermore,  It  la 
apparent  that  the  oirinlon  thronsbout  pro* 
Ceeded  upon  the  assumptltni  that  the  bank, 
as  a  BoMex  of  tact,  received  the  deposit  tor 
collection,  and  accepted  It  "merely  aa  tl» 
agmt  of  llie  defendants  fbr  collection,"  and 
"the  claimant  was  not  a  purdiaser  of  the 
draft,  and  had  no  interest  whatever  In  It" 
The  court  further  says: 

"The  case  would  be  different  if  claimant  bank 
had  purchased  the  draft,  which  would  have 
happened  if  it  bad  at  the  time  actually  paid 
the  defendants '  the  cash,  or  other  equivalent 
consideration,  for  it,  or  had,  by  agreement  with 
defendants,  credited  the  amount  of  it  on  a 
debt  owed  claiiDBnt  by  defendants.  In  any 
such  case,  the  claimant  would  have  been  a  pur- 
chaser of  the  draft,  and  could  not  rightfully  be 
deprived  of  its  proceeds  by  another  creditor  of 
the  defendants." 

In  the  case  at  bar  counsel  for  defendant  in 
error  asked  an  officer  of  the  bank,  who  was 
on  the  stand,  this  questl<m : 

"Mr.  Joseph,  you  don't  buy  those  checks  or 
drafts?  It  is  not  your  nnderstandinx  that  yon 
buy  them?" 

And  the  answer  was: 

"It  is  my  undetabuidinK  that  we  buy  than 
with  recourse  on  the  depositor." 

[S,  fl]  We  are  the  more  ready  to  construe 
the  law  of  Alabama  as  being  the  same  as  the 
law  of  Vli^la  because  that  constrnctlon  Is 
in  accord  with  the  great  weight  of  authority 
elsewhere,  and  with  the  sound  policy  of  pro- 
moting eflBdency  and  preserving  uniformity 
in  the  application  and  operation  of  the  Nego- 
tiable Inatmments  Law.  The  question  of 
what  is  the  law  of  another  state  is  one  of 
fact,  but  the  InterpretatlMi  of  a  for^gn  stat- 
ute or  judicial  decision  Is  a  question  of  law. 
10  K.  C.  L.  {  319,  p.  1113;  De  Sobry  v.  De 
Lalstre,  2  Har.  &  J.  (Md^  191,  8  Am.  Dec 
536.  The  case  of  Bank  v.  Miller,  supra,  dted 
by  this  court  in  Bank  t.  Summers,  supra, 
throws  light  upon  the  proper  Interpretation 
iDf  the  Alabama  law,  and  while  we  may  not 
resort  to  that  case  as  evidence,  because  it 
was  not  introduced  at  the  trial,  we  may  look 
to  it  as  an  authoritative  repository  of  legal 
principles  for  our  guidance  In  the  interpreta- 
tion of  the  decisions  which  were  introduced 
in  evidence.  That  case,  as  already  pointed 
out,  is  in  line  with  the  current  of  authority. 

[J}  On  bdialf  of  the  defendant  In  error, 
stress  is  laid  i^an  the  fiict  that  the  bank  offi- 
cials tesUiled  that,  In  cases  of  this  kind, 
they  would  always  have  recourse  on  the  de- 
po^tor  if  the  drawee  failed  to  pay  the  draft 
That  la  not  only  true  in  this  case,  under  the 
inactlce  of  the  Montgomery  bank  and  its  un- 
dfflsrandlng  with  its  cnstomOTs,  but  it  is  true 
evervwhne  aa  a  matter  of  law.  The  exist- 
ence and  recognition  at  sndi  a  ri^t  does  not 


In  any  way  affect  the  title  <tf  Uie  bank  to  the 
papw  in  question.  Burton  v;  United  StatM, 
supra ;  I^tdi  v.  Western  Natttmal  Bank,  sn- 
pra ;  Mlchle  on  Banks  and  Banking,  supra. 

18]  Nor  do  we  attadi  any  Importance  to 
the  form  of  the  indorsement  placed  npm  flie 
draft  by  the  Montgomray  bank  btfore  for- 
warding the  same  to  Its  oorrespondents  tat 
collection.  That  Indorsement  was  as  fol* 
lows: 

"The  Fourth  National  Bank  <^  Montgomerr 
indorses  this  draft  solely  for  the  purposes  of 
collecting  it  and  does  not  ia  recdving  psyment 
or  otherwise,  guarantee  the  titles  possession,  de- 
liTery,  quantity,  quality  or  other  conditioD  of 
the  goods  mentioned  in  the  attached  bill  of 
lading  and  iriU  not  be  responribis  in  aqy  way 
th»ef6r." 

This  was  a  precautionary  measure  wblcb 
the  bank  had  the  right  to  adopt  without 
affecting  the  contract  between  it  and  the  de- 
IKMitor.  As  said  by  Mr.  Justice  Peckham  in 
Burtrai  V.  United  States,  supra : 

**The  forwarding  of  the  check  'for  collection,* 
as  stated  by  Mr.  Brice,  was  not  a  collection  for 
defendant  by  the  bank  as  his  agent  It  was 
sent  forward  to  be  paid  and  the  Bins  Bank 
was  its  owner  when  sent" 

It  is  manifest  that  the  Montgnnetr  bank, 
forwarding  this  draft  aa  its  own  properly, 
wished  to  protect  its^  against  any  auestlon 
that  might  arise  as  to  the  titles  Quantity,  or 
quality  of  the  goods.  Snch  auesUons  do 
arise  in  cases  where  the  title  of  the  forward- 
ing bank  to  the  draft  itself  Is  ondlqnited. 
See  4  Va.  Law  Beg.  891 ;  Brinkl^  ft  Oa 
Oarlyle  M.  ft  O.  Co.,  6  Ta.  Law  Beg.  778. 

[I]  Under  the  law,  as  applied  to  the  fticta 
of  Oils  case^  we  are  of  opinion  that  the  Mont- 
gomery bank  is  wtltled  to  the  proceeds  of 
the  draft  in  question,  and  that  Oie  evidenoo 
is  sudi  Oiat  no  verdict  or  Judgment  to  ttie 
contrary  could  be  sustained.  The  facts  are 
fully  before  the  court  and  there  is  no  reason 
to  suppose  that  icy;>on  anottier  trial  any  nmw 
or  different  evidence  mSgbt  be  introduced 
whldi  ou^t  to  affect  the  result  SectloD 
6866  of  the  Code  of  1019  prescribes  the  ftol- 
lowing  rule  of  decision  In  this  court: 

"Tbe  appellate  court  shall  affirm  the  Judg- 
ment decree  or  other  order  if  there  be  no  error 
ther^n,  and  reverse  the  same  In  whfde  w  in 
part  if  erroneous,  and  enter  such  judgment,  de- 
cree or  order  as  to  the  court  shall  eeem  ri^t 
and  proper,  and  shall  render  final  judgment 
upon  the  merits  whenever  in  the  opinion  of  the 
court  the  facts  before  it  are  sudi  aa  to  enable 
the  court  to  attain  the  mds  of  justice.  A  dvii 
case  shall  not  be  remanded  for  a  trial  de  novo- 
except  where  the  ends  of  Justice  require  it" 

In  our  opinion  the  raily  proper  result  in 
this  case  Is  a  Ju«^7ment  for  the  plaintifl  In 
error,  and,  pursuaut  to  the  secthm  Just  quot- 
ed, we  will  entw  here  a  final  ordor  to  that 
effect 

Reversed. 
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(BoptUM  Court  of  Appeals  of  Tirgiiiia. 
Ifarch  18,  1920.) 


1.  Spbcific  pebformanci  «=>121(3)  —  Evi- 
dence HELD  TO  SHOW  TITLE  IN  PUINTirr 
TERDOB. 

In  Tendor's  actton  for  spedfie  performaDce, 
evidence  Md  to  show  that  rtnAo^B  grantor 
vaa  the  sole  heir  of  former  ownw. 

2.  Descbht  and  DnmxBDnon  ^»12T,  184— 

GOMMOR-UV  SUU  AB  TO  UABZUTT  OT 
UND  rOB  DBBTB  OF  AKCESTOft  STATED. 

At  eommoD  law,  lands  deaeended  were  lia- 
ble in  the  hands  of  the  heir  onl^  for  debts  of 
record  and  apecialtr  debts  in  whidi  the  heir 
was  si>eciallT  named,  such  liability  continmng 
only  as  long  as  debt  was  enforceable  and  the 
land  remained  in  the  bands  of  the  heirs  who 
could  at  any  time  after  ancestor's  death  dis- 
charge land  from  liability  by  aliening  it  to 
a  purchaser  with  or  without  notice  of  each 
debt*. 

S.  DnOBRT  AHD  IHBIUBtRIon  4e»1S4— LAND 
Hf  HANDS  or  BONA  IIDB  FUKCHABBB  BELD 
NOT  SUBJECT  TO  LIEH  FOB  DEBTS  ATTEK  ONE 
TBAB. 

Upon  expiration  of  the  year  following  de- 
cedent^s  death  within  which  creditors  have  lien 
upon  land,  the  land,  where  conveyed  by  bona 
fide  conveyance,  is  not  liable  for  decedent's 
debts  onder  Code  1887,  {  2G67,  nnless  suit  shall 
have  been  commenced  and  lis  pendens  docketed 
as  required  by  Code  1904,  |  3S06,  'and  Code 
1&19, 1  6460,  or  unless  a  report  has  beoi  ffled 
of  the  debts  and  demands  vt  creditors. 

4.  Desobrt  and  dxstbxbution  «s>124— Pub- 
ONASBB  nini  HID  within  teak  kat  G4»r- 

TBT  aoOD  TirU  ARSB  ONE  TXAB. 

PnrdiaMr  from  heir  within  one  year  sftv 
ancestor's  death  could  seU  and  transfer  a 

Talid  title  after  expiration  of  sncb  year,  since 
mch  conveyance  by  the  heir  was  not  absolute- 
ly Toid,  but  void  merely  un  to  creditors,  and 
since  heir's  purchaser,  having  the  heir's  inter- 
est in  the  land  under  Code  1904,  i  2438,  bad 
the  power  to  give  good  title  to  purchaser  for 
value  and  without  nodce  free  from  creditor's 
lien  upon  expiration  of  the  year  if  no  suit  was 
pending  nor  list  of  demands  of  damages  had 
been  filed,  under  Code  1887,  {  2667,  and  in 
yixw  of  legislatire  history  thereof. 

Ok  AOKNOWLCDOVEHT  4=>20(2>— TbTTSTXK  IN 
DEED  or  TBU8T  MAT  TAKE  AOKNOWLBDOUKNT 
OP  DEED  WHICH  18  PABT  OP  TBAN8ACTI0N. 
Acknowledgment  of  deed  of  bargain  and 
sale  by  notary  who  was  named  as  trustee  in 
deed  of  trust  executed  as  part  of  same  trans- 
action did  not  render  the  deed  of  bargain  and 
aale  void,  the  deed  of  bargain  and  sale  and  the 
deed  of  trust  being  separate  and  independent 
instruments,  and  the  notary  not  being  financial- 
ly or  benefldally  interested  in  the  deed  of  bar- 
gaSn  and  sale. 


HEEKE  T.  AIXAH  6S6 

<IOS  8.B.) 

Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  Edgar  Allan,  Jr.,  against  Henry 
O.  Heeke  and  others.  Judgment  for  plain- 
tiff, and  named  defndant  appeals.  Affirmed. 

Leake  St  Boford,  at  Blcbmond,  for  ap- 
pellant. 

Edgar  Allan,  Jr^  and  Ardoi  Howell,  Iwth 
of  Bldmiuid,  toi  appellee. 


BURKS,  J.  Mrs.  Annie  B.  Glarkston,  a 
widow,  died  Intestate  In  April,  1917,  seized 
and  possessed  of  tiro  lots  on  Fli^  avenue 
Blcbmond,  Va.  Tbm  sarrlTed  lier,  as  hex 
sole  heir,  a  dan^ter,  Imogoie  B.  Qarksttm, 
wbo  attwwards  hitermanied  witb  Barry  M. 
West  Within  one  year  after  the  death  of 
her  mother,  to  wit,  on  Norember  1,  U17,  ICns. 
West  united  with  her  hosband  In  a  deed  om- 
r^lng  said  lots  to  the  anpeUee^  Bdgar  Allan, 
Jr.  On  January  1918,  Allan  entered  into 
a  written  ctmtract  with  the  aiv^lant  where- 
by Allan  agreed  to  sell,  and  the  an»dlanf 
agreed  to  purchase,  said  lots  on  terms  set 
forth  In  said  contract.  Undw  the  terms  <tf 
said  oontracC  flie  lots  were  to.  be  oonreyed  to 
the  appellant  proper  deed  duly  admowl- 
edged  and  made  ready  for  reoordation,  and 
the  appelant  was  to  pay  |2,9S0  cash  and  to 
asBome  the  payment  ct  oertatn  Ums  oa  the 
property  for  the  balance  of  the  purchase  mon- 
ey. As  erldenoe  ot  this  assnmptlan,  the  ap- 
pellant was  to  s^  the  deed  of  conTSyanca 
whldi  contained  a  i«oper  covenant  tax  bis 
part  to  pay  off  and  dlsdiarffe  said  llensL  It 
was  fortl^  Btlpnlated  that  the  deed  and 
cash  shotdd  be  delivered  to  trustees  designat- 
ed in  the  contract,  and  that  Ihe  transfer  of 
tbm  title  and  Ow  final  aetQanent  fm  the  lots 
should  not  be  made  until  BCay  IS,  1918,  whoi 
more  than  one  year  should  have  ^psed  since 
the  death  at  Bfrs.  Annie  B.  Glailcston.  The 
contract  omdndes  with  the  following  Btipn- 
Utlon: 

'^t  la  mutually  agreed  1^  the  said  vendor  and 
the  said  vendee  and  It  Is  a  distinct  part  of  the 
agreement  that  the  said  vendee,  Henry  O. 
Heeke,  shall  not  be  required  to  comply  wi^  any 
of  the  provisions  of  this  contract  unless  the 
said  Edgar  Allan,  Jr.,  and  his  wife,  can  one 
year  after  the  death  of  Annie  B.  Clarkston 
make  a  valid  conveyance  of  said  real  estate  as 
fully  and  effectually  as  the  same  coald  then 
be  made  by  the  said  Imogene  Clarkaton  West 
and  her  husband,  had  they  not  made  their  said 
deed  dated  November  l^  1917,  her^before 
refened  to." 

Allan  executed  the  deed  nqulied  of  talm 
and  dtilvered  It  to  the  trustees  desigDated 
and  fully  complied  with  the  conMct  on  hla 
part.  He  then  called  upon  the  appelant  to 
make  the  cash  payment  and  to  sUpa  the  deed* 
but  he  decUned  to  do  so,  and  Oils  siUt  was 
instituted  on  Ifardi  12,  1918.  to  onnpM  the 
aiH>dIaiit  to  q>eclfically  perform  his  said  con- 
tract The  trial  court  entered  a  decree  com- 
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pelllng  specific  performance  and  from  that 
decree  this  appeal  was  granted.  Tbe  appel- 
lant resisted  performance  on  three  separate 
groonds,  all  of  which  the  trial  court  rejected, 
and  their  rejectioii  is  made  the  basis  of  the 
aasignmoitB  of  erra  In  the  petition  for  this 
appeal. 

[1]  1.  It  Is  assigned  as  error  that  the  tes- 
timony does  not  sufficiently  establish  the  fact 
that  Mrs.  Imogene  B.  West  was  the  sole  heir 
of  Mrs.  Annie  B.  Clarkston.  The  fact  is 
clearly  established  by  the  testimony  of  the 
mother  and  half-sister  of  Mrs.  Clarkston,  and 
there  is  no  evidence  to  the  contrary.  It 
would  be  a  waste  of  time  to  discuss  this  as- 
signment 

2.  The  second  error  assigned  is  that — 

"Under  the  lews  of  Virginia,  AUen,  having 
pnrchaaed  from  an  heir  within  one  year  of  the 
ancestor'B  death,  could  sot,  after  the  expiration 
of  such  year,  sell  and  transfer  a  valid  title." 

Before  discussing  this  assignment  of  error, 
it  might  be  well  to  state  that  the  decree  ap- 
pealed from  was  entered  February  S,  1919, 
and  that  prior  to  that  time  the  personal  repre- 
sentative of  Mrs.  Clarkston  had  settled  her 
final  account  as  administratrix,  and  that  nd 
debts  appeared  against  her  estate  except  those 
for  which  complainant  had  agreed  to  assume 
the  payment,  end  that  appellant  does  not  now 
claim  that  there  are  any  such  debts  In  exist- 
ence, but  simply  that  he  does  not  know  that 
there  are  none  such,  and  If  it  should  turn 
out  in  the  future  that  there  are  such  debts 
the  lots  in  controversy  would  be  liaUe  tm 
their  payment 

[2]  At  common  law,  lands  descended  were 
liable  in  the  hands  of  the  heir  only  for  debts 
of  record  and  specialty  debts  in  which  the 
heir  was  expressly  named.  Tbia  liability  up< 
on  the  land  continued  as  long  as  the  debt  was 
enforceable  and  the  land  remained  in  the 
hands  of  the  heir,  but  the  heir  could  at  any 
time  after  the  death  <tf  the  ancestor  readily 
discharge  the  land  from  this  liability  by  alien- 
ing it  to  a  purchaser  with  or  without  no- 
tice ot  such  debts.  Wlnfleid  v.  Burton,  79 
N.  O.  888,  892.  As  early  as  December,  1788 
(1  Rev.  Code  1819,  c.  105,  {  6).  the  Legisla- 
ture of  the  state  enacted  a  statute  declaring 
that  any  heir  liable  to  pay  the  debts  of  his 
ancestor  In  regard  to  lauds  descended,  who 
should  sell  the  same  before  action  brought  or 
process  sued  out  against  him,  should  be  an- 
swerable for  such  debts  to  the  value  of  the 
land  sold,  but  expressly  providing  that  the 
lands  bona  fide  aliened  before  acti<Hi  brought 
should  not  be  liable  to  such  secution.  This 
afforded  but  little  protecticn  to  the  creditor, 
as  the  heir  might  stlU  freely  "bona  fide  alien" 
at  any  time  before  action  brought  A  fur- 
ther step  for  the  boieflt  of  creditors  was 
taken  by  the  act  of  March  17,  1842  (Acte 
1841 — 42,  c.  98,  p.  65),  whereby  real  estate  of  a 
decedent  was  made  liable  for  the  payment  of 
contract  debts  evldoiced  hj  writing  signed  by 


the  decedent  It  was  not  until  the  adoption 
of  the  Code  of  1849  that  real  estate  was  made 
assets  for  the  payment  of  all  debts  and  de* 
manda  against  the  decedrat  Section  S  of 
chapter  131  of  the  Code  of  1849  Is  as  follows: 

''Any  heir  or  devliee  who  shall  sell  and  con- 
vey any  real  estate  which  by  this  chapter  is 
made  assets,  shall  be  liable  to  those  entitled 
to  be  paid  out  of  the  said  assets,  for  the  value 
thereof  with  interest;  in  such  case,  the  estate 
conveyed  shall  not  be  liable,  if  the  conveyance 
was  bona  fide,  and  at  the  fime  of  such  convey- 
ance no  suit  shall  have  been  commenced  for  the 
adminlBtration  of  the  said  assets,  nor  any  re- 
port have  been  filed  as  aforesaid  of  the  debts 
and  demands  of  those  entitled.** 

This  still  left  it  possible  for  the  heir  to 
defeat  the  creditor's  right  to  resort  to  the 
land  by  a  bona  fide  sale  soon  after  the  death 
of  the  testator.  But  so  the  law  continued 
down  to  the  revlsal  of  1887,  when  the  revisors 
of  the  Code  annexed  to  section  5  of  chaptw 
131  of  the  Code  of  1849,  the  following  proviso: 

"Provided,  that  no  alienation  of  sntih  estate, 
made  by  an  heir  or  devisee,  within  one  year 
after  the  death  of  the  testator  or  intestate, 
shall  be  valid  against  creditors  of  such  testa- 
tor or  intestate,  although  no  suit  shall  have 
been  commenced  or  report  of  debts  and  de- 
mands filed  within  aaid  year."  Code  1887,  | 
2667. 

[t]  This  proviso  was  added  manifestly  in 
the  Interest  of  the  creditor  of  the  decedent, 
and  gave  him  a  quasi  lien  on  the  real  estate 
of  the  decedent  for  a  period  of  one  year. 
Nothing  the  heir  or  devisee  could  do  within 
the  year  could  relieve  the  real  estate  of  the 
decedent  from  liability  for  his  debts,  and  the 
statute  was  notice  to  all  the  world  of  this 
fact  So  that  during  this  period  of  one  year 
there  could  be  no  such  thing  as  a  purchase 
from  the  heir  or  devisee  without  notic&  Bnt 
this  provision  for  the  creditor  was  limited  to 
"one  year  after  the  death  of  the  testator  or 
Intestate."  After  the  expiration  of  that  time, 
the  creditor  is  remitted  to  his  rights  under 
the  other  provisions  of  the  section  which  de- 
clare that  "the  estate  conveyed  shall  not  be 
liable,  if  the  conveyance  was  bona  fide,  and 
at  the  time  of  such  conveyance  no  suit  shall 
have  been  commenced  for  the  administra- 
tion of  sudi  assets,  nor  any  report  have  been 
filed  as  aforesaid  of  the  debts  and  demands 
of  those  entitled,"  and  even  a  pending  gnft 
would  not  preserve  the  rights  of  such  credi- 
tor as  against  a  bona  fide  purcbaser,  unless 
a  lis  pendens  was  docketed  as  reqt^red  by 
section  8566,  Code  1904  (sec  6469,  Code  1919). 

[4]  The  most  that  can  be  claimed  for  the 
proviso  Is  that  it  raiders  any  amveyance 
made  by  the  heir  or  devisee  within  the  year 
void  as  to  creditors  of  the  decedent — not 
absolutely  void,  but  void  as  to  such  creditors. 
If  void  as  to  sudi  creditors,  then  as  to  them 
it  was  as  If  It  had  never  existed.  If  it  never 
existed  as  to  them,  then,  after  the  expira- 
tion of  one  year  ftrom  the  death  of  the  do- 
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oedoit  tiie  coidd  make  good  title  to  a 
imrdLaBer  for  valne'  and  witlioat  notice  If 
no  suit  was  pending  nor  Ust  of  debts  and  de- 
mands filed.  What  were  the  rights  then, 
after  the  expiration  of  the  year,  of  an  alienee 
of  the  heir  made  during  the  year?  The  deed 
frcnn  Mrs.  West  and  her  husband  to  Allan 
was  valid  between  the  parties  thereto,  and 
conreyed  to  the  grantee  "all  the  estate,  right, 
titles  and  Interest  whaterer,  both  at  law  and 
In  equity,  of  the  grantor  In  or  to  such  lands." 
Code  1904, 1 2438.  The  effect  of  the  deed  was 
to  transfer  to  the  grantee  all  of  the  grantors' 
rights  and  powers  over  the  land  and  to  In- 
vest him  witb  the  same  right  to  convey  free 
bom  debts  of  the  decedent  as  the  grantors 
Hiemselves  had.  It  placed  him  In  at  least 
as  good  a  position  as  the  h^  hers^f  occupied. 
TbiB  result  does  no  injury  to  the  creditors, 
bot  gives  thou  all  the  benefits  tbe  statute  In- 
tended to  bestow.  It  treats  the  deed  made 
dnrii^  the  year  as  a  nullity  as  to  the  credi- 
tors of  the  decedent,  and  leaves  them  and 
the  heir  Just  where  they  would  have  been 
If  no  such  deed  had  been  made  by  the  heir 
tmtU  after  the  expiration  of  the  year.  But 
It  goes  no  further.  If  the  creditors  wish 
to  subject  the  land  In  the  hands  of  the 
allraee,  they  must  proceed  against  it  before 
the  alienee  transfers  it  to  a  purcAimer  for 
value  without  notice  of  the  debts,  else  the 
latter  will  take  the  land  tree  from  liability 
for  such  debts.  Notwithstanding  the  convey- 
ance ot  the  heir  in  this  case  during  the  year, 
a  purchaser  from  Allan  will  occupy  at  least 
as  good  a  position  as  to  the  debts  of  the  de- 
cedeot  as  be  would  have  occupied  If  the  heir 
liad  held  the  land  for  more  than  a  year,  and 
then  conveyed  It  to  the  purchaser.  We  ex- 
press no  opinion  as  to  the  liability  of  Allan 
for  any  debts  of  the  decedent  that  may  here- 
after appear,  as  that  queetloa  Is  not  hne  in- 
T^ved. 

North  Oarolina  has  a  statute  very  similar 
to  ours,  In  which  the  period  of  forbidden 
aliaiatl(Hi  by  the  heir  or  devisee  Is  fixed  at 
two  years  after  the  death  of  the  debtor.  In 
Badger  v,  Daniel,  78  N.  O.  872,  S91,  It  was 
said: 

"It  ii  of  course  conceded  that  the  sale  by 
Henry  Joyner,  of  the  lauds  devised  to  him,  to 
Whitfield,  having  been  made  within  two  years 
after  the  death  of  Andrew  Joyner,  was  void  as 
to  the  plaintiffs.  Whitfield  held  the  land  as 
Henry  Joyner  did,  and  sales  by  Whitfield  after 
the  two  years  passed  vidiicnmbered  estates  to 
Us  Tendeas." 

The  same  view  was  taken  In  Davis  t.  Perry, 
90  N.  0.  260,  1  S.  E.  610. 
OSie  case  of  Hopkins  r.  Ladd,  12  B.  I.  279, 

ioes:B^-42 


was  cited  by  ooonsel  tor  appelant  as  taking 
a  different  view  of  a  similar  statute,  and  the 
following  language  tbMefrom  is  quoted: 

"This  language  seems  sufficiently  plain,  and 
must  be  taken  to  mean  that  a  deed  •  *  • 
made  by  the  heir  before  the  time  specified 
would  be  void  as  to  creditors.  This,  we  believe, 
was  the  general  understanding  of  the  profes- 
sion." 

This  in  no  wise  confiicts  with  the  views 
hereinbefore  expressed, 

[i]  3.  It  is  further  assigned  as  error  that 
the  acknowledgment  of  one  of  the  deeds  In 
Allan's  chain  of  title  was  invalid  because 
taken  before  a  notary  who  was  Interested  in 
the  transaction.  The  facts  were  that  a  deed 
of  bargain  and  sale  was  made,  and  the  gran- 
tee therein,  as  a  part  of  tbe  same  transaction^ 
reconveyed  the  property  to  a  trustee  to  se- 
cure the  deferred  payments  of  the  pundiase 
mouey.  The  notary  who  took  the  grantor's 
acknowledgment  to  the  deed  of  bargain  and 
sale  was  named  as  trustee  in  the  deed  of  trust 
to  secure  the  purchase  money.  He  had  no 
other  connection  with  nor  interest  In  the  trans- 
actiou,  and  was  not  a  party  to  the  deed  of 
bargain  and  sale.  While  the  deed  of  bargain 
and  sale  and  the  deed  of  trust  are  to  be  re- 
garded parts  of  the  same  transaction  for  some 
purposes,  especially  for  the  purpose  of  giving 
the  vendor  the  first  lien  on  the  property  con- 
veyed for  the  purchase  price  thereof,  they 
are  wholly  separate  and  independent  instru- 
ments. The  notary  was  not  a  party  to  the 
deed  of  bargain  and  sale,  nor  in  any  way 
interested  In  the  property  conveyed  or  the 
purchase  money  therefor.  He  was,  at  tbe  time 
of  taklDg  the  aclmowledgment,  a  total  stranger 
to  the  transaction;  that  is  to  say,  he  was  not 
financially  or  beneficially  Interested  In  the  in- 
strument to  which  he  took  tbe  acknowledg- 
ment. Whatever  might  be  tbe  effect  of  other 
instrummts  to  be  executed,  either  then  or 
thereafter,  It  cannot  be  said  that,  in  taking 
tbe  acknowledgment  to  tbe  deed  of  bargain 
and  sale,  he  was  acting  as  "a  judge  in  his 
own  case  or  a  ministerial  officer  in  bis  own 
behalf."  Tbe  acknowledgment  before  him 
therefore  was  a  valid  acknowledgment. 

We  do  not  deem  it  necessary  to  cite  or  com- 
ment upon  the  many  cases  which  have  come 
before  us  on  the  sutHciency  of  acknowledg- 
ments to  deeds,  as  none  of  them  Is  In  con- 
flict with  our  present  holding,  and  it  would 
be  a  useless  consumption  of  time  and  space 
to  point  our  analogies  or  differences. 

For  the  reasons  hereinbefore  stated,  we  are 
of  oplQlon  that  the  decree  of  the  chancery 
court  of  the  dty  of  Rldunond  should  he  af- 
firmed. 
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SHBBBT,  Ohief  of  Police  of  Olt;  of  Bletamond, 
T.  LUMPKIN. 

(Saprenie  Gonrt  of  Appeals  of  Vii^nia.  Usrch 
la  1920.) 

1.  Mttnioxpai,  oobpobations  €=::>185(5)— Mat- 
OS  IS  nor  BT  OoKsnrnTioN  given  actuob- 

ITT  TO  BBUOTE  POUCEHAN;  "SUCH  OVWl- 
0EB8.** 

Conat  i  120,  declaring  that  ibe  savor  ahall 
ne  that  the  duties  of  the  various  dty  officers 
and  membere  of  the  police  and  Sre  departments 
are  faithfully  observed,  and  that  he  shall  have 
power  to  suspend  such  officers  and  members  of 
the  police  and  fire  departments  and  to  remove 
sndi  officers  and  also  members  of  said  de- 
partments when  authorized  bj  the  General  As- 
sembly, does  not  of  itself  give  the  mayor  of  city 
power  to  remove  members  of  the  police  and  fire 
departments,  the  expression  "such  officers"  re- 
ferring to  dty  officers  as  distinguished  from 
ptdicemtti  and  firemen,  and  the  power  of  re- 
moval. If  conferred  <m  the  mayor,  must  be 
found  in  die  statutes. 

2.  MuirZCIPAX,  OOBPOBATIONS  «=S>124(5)— OON- 

snnmoNAi.  pbotision  as  to  powxbs  of 

KATOB  HOT  A  OBAHT  OF  FOWBB. 

Const.  }  120,  relating  to  the  powers  of 
mayors  of  dties,  and  declaring  that  the  mayor 
shidl  have  power  to  remove  city  officers  and 
members  of  the  police  and  fire  departments  when 
anthorized  by  the  General  Assembly,  la  not  a 
grant  of  power  to  the  General  Assembly,  bat  a 
mere  recognition  of  its  sovereign  powers  by 
virtue  of  which  it  might  authorise  the  mayor 
of  the  dtj  to  ranove  ptdicemen. 

3.  MuniCIPAI,  OOBPOBATIONS  «S»180(1)  —  Po> 
UOEUBN  ABB  "STATK  OFFIOEBB*';  ''WKIOI- 
PAI.  OFFTCKBS." 

Policemoi  are  "state"  and  not  "mnnfcipal" 
officers. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Sories,  Munici- 
pal Officer;  Btate  Officer.] 

4.  MtnnOIPAL  OOBPOBATIONB  «E9l8S(S)— MaT- 

OB  OF  Richmond  not  authorized  to  bb- 

hovb  policeuen. 
Neither  under  Code  1901,  i  1083,  relating  to 
tiie  doties  of  mayors  which  specifically  authoriz- 
es them  to  suspend  members  of  the  police  and 
fire  departments,  nor  under  Richmond  Charter 
Act  of  1918,  authorising  the  mayor  of  Bioh- 
mond  to  appoint  a  director  of  public  safety, 
whldi  director  is  authorized  to  appoint  a  chief 
of  police,  removable  at  his  pleasure,  the  chief 
being  given  the  power  to  remove  policemen  with 
the  approval  of  the  director,  is  the  mayor  of 
the  city  of  Richmond  authorized  to  remove  po- 
licemen ;  Uie  statutes  preserving  the  distinction 
between  municipal  <^ceia  and  members  of  the 
police  and  flre  departments  found  tai  Const  i 

m 

6.  MUNIOIPAL  OOBPOBATIONB  ^124(5)— 
WHBTHEB  official's  POWBB  OF  BEUOTAI.  IS 
EZCLUSITB  DEPENDS  ON  INTENTION. 

Whether  a  power  of  removal,  as  of  members 
of  a  dty  police  force,  vested  1v  the  Constitu- 


tion in  apedfled  oAcras,  is  endodv^  is  m  4V» 
tion  of  intentioiL 

0.  MnniCIPAI.  COBFOBATIONB  ^»  124(5)— Leo- 
ISLATUBB  HAT  NOT  PBOVIDB  UETHOD  OF  BE- 
HOVAI.  INCONSISTENT  WITH  CoNSTITDTION. 

Where  the  Constitution  fixes  a  procedure  for 
removal  of  inferior  officers  ot  a  monidpalitj, 
as  well  as  members  of  the  police  and  flre  6b- 
partments,  the  Legislature  may  not  provlda  in* 
consistent  methods. 

7.  GoNsnrtmoNAi,  law  fr-jiP  Dtatpct  not 

UNCONSTITUTIONAL  UNLESS  CZXABLT  BEPUQ- 

NANT  TO  Constitution. 
The  courts  should  not  dedare  an  act  of  the 
General  AssonUy  unconstitutiMial  unless  fully 
satisfied  that  the  act  Is  repugnant  to  the  Gon< 
stitution. 

&  Municipal  co  vobations  ^»12409— Bica- 

HOND  OHABTEB  GITINO  OHIU  OF  POUOB  POW- 
SB  TO  BBKOTX  OFTIOEBS  IS  FAUD. 

While  Const.  |  120,  gives  the  mayor  power 
to  remove  dty  officers  and  members  of  pcdice 
department,  when  authorized  by  the  General 
Awembly,  Richmond  CHiarters,  Act  of  1918,  pro- 
viding that  the  terms  of  officers  and  members 
ot  the  police  force  shall  be  during  good  be- 
havior and  effidency,  and  that  any  officer  or 
members  of  the  lano  may  be  fined,  removed,  or 
suspended  by  the  chief  <^  police  subject  to  Ibe 
approval  of  th«  director  of  puUic  safle^,  is 
valid. 

9.  Municipal  cobpobations  "S^*  185(4)— 
Chief  of  police  on  BEUoviNa  offioeb  need 

NOT  OBANT  FOBICAL  TBIAL. 

Under  Ridimond  CSiarter,  t  proving 
that  the  chief  of  police  subject  to  approval  ot 
the  director  of  public  saf^  may  remove  a 
policeman  whenever  the  same  shall  In  tiie  Judg- 
ment at  the  chief  be  for  the  good  of  the  service, 
etc.,  the  chief  of  police  enjoys  an  absolute  pow- 
er of  removal  subject  to  approval  of  the  direc- 
tor,  notwithstanding  the  dedaration  that  mem- 
bers of  the  department  ahall  bold  during  good 
behavior  and  effidency,  so  the  chief  of  police 
need  not  as  a  conditiim  of  removal  aEFord  the 
officer  proceeded  against  a  formal  trial,  and 
^e  right  to  appear  by  counsel  and  oSae  «fi- 
denCe* 

10.  Municipal  cobpchutions  «s9l85(4>— 
Chief  of  police  bt  pubhishino  chabseb 
did  not  abbooate  absolute  poweb  of  be- 

KOTAL. 

Hat  the  diief  of  police  furnished  policeman 
with  statement  of  charges  against  him,  and 
authorized  policeman  who  was  suspended  to 
bring  witnesses  to  testify  in  his  behalf,  was  in 
no  way  an  abrogation  of  the  chiers  absolute 
power  of  removal,  and  the  policeman  suspend- 
ed was  not  entitled  to  appear  by  counsel  and 
have  a  formal  trial. 

EkTor  to  Hustings  Court  ot  Richmoad. 

Application  by  M.  F.  Lumpkin  for  writ  of 
mandamus  against  C.  A.  Sherry,  Chief  of  Po- 
lice ot  the  City  of  Richmond.  Pereraptozy 
writ  of  mandamus  was  Issued  against  re- 
spondeat requiring  lilm  to  penult  relator,  a 
pcdiceman,  at  Us  trial  an  dis^ges  pretexed 
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to  snmiDOQ  witnesses,  eta,  and  respondent 
brings  error.  BevaaeA,  and  writ  dismissed. 

GeOTge  Wayne  Anderscm  and  H.  B.  Pol> 
lard,  both  of  Blchmond,  for  plaintiff  In  error. 

NonnaUy  &  Hlller,  BIrhinonrt,  tot  d«- 
f^dant  In  error. 

SAUNBERS,  J.  Hie  fSusta  necessary  for 
an  Intelligent  nnderstandlng  of  tills  ease  may 

be  briefly  stated. 

C.  A.  Sherry,  plaintiff  In  error.  Is  chief  of 
police  of  the  clt7  of  Bldimond.  M.  F.  Lump- 
kin, the  defendant,  la  a  member  of  the  dty 
police  force.  On  June  11, 1919,  Lumpkin  was 
suspended  from  duty  by  the  'said  Sherry.  At 
or  about  the  time  of  this  suspension,  the 
chief  of  police  filed  charges  against  Lump- 
kin, and  canned  to  be  served  Qp<m  blm  a 
copy  of  the  ft>llow]ng  papw: 

"Officer  M.  F.  Lompkin,  dtr— Dear  Sir: 
Yon  are  hereby  snmmMied  to  appear  at  police 
headgnarterB)  Wednesday  morning,  December 
24,  1919,  at  10:00  o'clock  to  answer  the  follow- 
ing charges  now  pending  against  yon: 

"Charge :  Oondoct  tmbeonnlng  an  officer  and 
gentleman. 

"SpecificationB:  That  in  riolation  of  the  rules 
and  regulationa  of  the  police  department  Officer 
M.  F.  Lmnpkm  did,  within  the  twelve  months 
last  past  enter  into  an  agreement  to  accept 
and  recdve  from  one  h.  B,  Stem  the  sum  of 
one  hundred  (^00.0(9  dollars,  more  or  lees,  as 
a  oonsideratit»i  for  obtaining  for  him*  from 
t3ie  police  court  of  this  city  one  trunk,  the 
property  of  W.  T.  Horman,  the  brother-in-law 
of  the  said  L.  B.  Stern ;  the  said  trunk  haviog 
been  seized  on  the  23d  day  of  November,  1918, 
b;  the  Baid  Officer  M.  F.  Lumpkin  and  Officer 
J.  A.  Waters  when  found  to  contain  aeren 
quarts  of  ardent  spirits,  whidi  was  being  trans^ 
ported  into  this  state  in  riolation  of  t^e  pro- 
hibition law,  and  delivered  to  the  police  ooort 
of  this  dty  on  the  19th  day  of  December,  1918; 
and  that  in  accordance  with  said  agreement  the 
said  officer  M.  F.  Lumpkin  did  obtain  the  said 
trunk  for  the  said  L.  B.  Stem  and  accept  and 
receive  the  said  sum  of  one  hundred  ($100.00) 
dollars,  more  or  less,  for  performing  such  serv- 
ice  and  appropriate  the  same  to  hia  own  use. 

"Wit:  U  B.  Stem,  100  Virginia  Street 
"Ira  Stemt  100  Virginia  Street 
•^ss  Ether  Moseley,  100  Virginia 
Street 

"Berkley  Goode,  ISth  &  Main  Sts. 
•*J.  J.  Orutchfield,  Police  Justice. 
"W.  A.  Shields,  Police  Court 
"Col.  W.  M.  Myers,  City  Hall. 
"Lieut  A.  0.  Hoit 
"Yon  will  have  present  at  this  time  such  wtt- 
neases  as  you  desire  to  testify  in  your  behalf. 

"C.  A.  Sherry.  Chief  of  PoUce." 

^Ilhla  ■napenslon  of  the  dd^dant,  Lump- 
Ud,  was  ordered  by  the  director  of  public 
safety  of  the  dty  of  Bldimond,  «id  the  no* 
ti-ce  cited,  supra,  was  designed  to  advise  the 
daf^dant  in  detail  of  the  natnre  of  Qie 
.dtarges  preferred,  and  to  give  him  an  op- 
portunity  to  presmt  his  defense  Quoush  wit- 
nesses of  his  own  choosing. 


The  hearing  of  Uie  Inqoliy  on  Qie  diaises 
and  qiecificatUNis,  for  reasrais  that  need  not 
be  stated  in  this  connecdon,  was  postimned 
from  time  to  time ;  tlie  day  finally  set  being 
Decembw  31,  1910.  Prior  to  that  date,  the 
def^idant,  lAmpkin,  applied  to  the  Honora- 
ble B.  H.  Wells.  Judge  of  the  hustings  court, 
part  II,  of  the  dty  of  Richmond,  for  a  writ 
of  mandamus,  praying:  First,  that  he  be 
restored  and  reinstated  as  an  active  member 
of  the  said  force;  seomd,  that  the  said  C 
A.  Sherry,  chief  of  police  as  aforesaid,  be 
commanded  to  refrain  from  holding  himself 
out  as  authorized  and  empowered  to  suspeoil 
and  remove  the  def^dant  from  the  said 
force ;  and,  third,  that  all  proceedings  which 
shall  be  had  In  this  cause  on  said  charges, 
marked  "Ehcblbit  A,"  be  had  In  conformity 
with,  and  according  to,  the  mandate  of  sec- 
tion 120  of  ttie  Gonstltntlon  of  Virginia  and 
the  laws  in  pursuance  thereof. 

After  hearing  argument  upon  this  applica- 
tion for  a  writ  of  mandamus,  the  hustings 
court  declined  dther  to  restrain  the  chief 
of  police  from  trying  the  said  Lumpkin,  or 
to  order  the  tatter's  reinstatement  as  prayed* 
but  did  order  that  a  peremptory  writ  of 
mandamus  "be  Issued,  to  the  said  O.  A.  Sher- 
ry directed,  requiring  and  cMupdllnr  him  to 
permit  the  said  M,  F.  lAmpkln  at  Us  trial 
aCoresaUl  <m  said  diarges  to  sonmum  witness- 
es in  his  own  behaU^  to  appear  counsel 
and  hare  an  opoi  and  fair  trial  of  all  charges 
preferred  against  him."  To  this  Judgment  of 
the  hustings  court,  npcm  ttie  petition  of  O.  A. 
Sherry  assigning  error,  a  writ  ot  error  was 
allowed,  and  a  supersedeas  awarded,  by  one 
of  the  Judges  of  this  court 

The  plaintiff  in  error,  the  said  Sherry,  In- 
Edsts  that  the  suspension  of  the  said  def^d- 
ant,  and  his  citation  to  appear  and  produce 
witnesses,  were  within  the  scope  of  his  law- 
ful powers,  derived  directly  from  the  statute 
laws  of  Virginia,  and  were  not  In  contraven- 
tion of  the  Constltutl<m.  Further,  that  un- 
der existing  law,  subject  to  the  approval  of 
the  director  of  public  safety,  the  plaintiff  In 
error  had  the  absolute  power  to  suspend,  or 
remove,  the  defendant  He  denies  that  this 
absolute  power  of  suspensltm  and  removal 
was  abrogated,' or  in  any  wise  diminished,  by 
his  voluntary  actkm  in  affording  to  the  de- 
fendant In  error  an  opportunity  to  produce 
witnesses  to  testify  In  bis  behalf  npmi  the 
charge  pr^erred. 

The  defendant  in  error  maintains  that  the 
mayor  of  Richmond  enjoys  the  exclusive  pow- 
er to  snmend,  ot  remove^  a  member  of  the 
Iiolice  f  OTce,  and  Insists  ttiat;  in  a  case  of  re- 
moval, reasonable  notice  must  be  given  to 
the  <^oer  ccunplalned  of,  and  a  formal  trial 
conducted,  wiOi  the  incidental  right  to  the 
officer  to  be  heard  in  person,  or  by  counsel, 
and  to  presott  testlm(siy  In  his  defense.  The 
solution  of  these  conflicting  claims  requires 
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an  examination  of  the  Constitution  and  laws, 
resKiectlTely,  dted  and  relied  upon  by  the 
plaintiff  In  error  and  tlie  defendant  In  error. 

[1]  Section  120  of  the  Ctonatltutlon  relates 
to  and  deala  with  the  duties  and  powers  of 
dty  officers.  This  section,  in  part,  is  as  fol- 
lowi: 

"The  mayor  shall  see  that  the  duties  of  the 
various  dty  ofBcers,  members  of  the  police  and 
fire  departments,  whether  elected  or  appointed, 
In  and  for  such  tdty,  are  faithfully  performed. 
*  *  *  He  shall  also  have  power  to  suspend 
andi  officers  and  the  members  of  the  police  and 
fire  4epartmentB,  and  to  remove  such  officers, 
and  also  auch  members  of  said  departments, 
when  anthorized  Igr  the  General  Assembly,  for 
misconduct  in  office  or  neglect  of  duty,  to  be 
spedfled  in  die  order  of  suspecdon  or  removal ; 
but  DO  such  removal  shaU  be  made  without 
reasonable  notice  to  the  officer  complained  of, 
and  an  opportunity  afforded  him  to  be  heard  in 
person,  or  by  counsel,  and  to  present  testimony 
in  his  defense.  From  such  order  of  suspension 
or  removal,  the  city  officer  so  suspended  or  re- 
moved sbatl  have  an  appeal  ct  right  to  the  cor- 
poration court.  •  •  • " 

It  will  be  noted  that  thla  section  gives  the 
mayor  of  a  dty  the  power  to  suspend  such 
<rfBcert  (that  is,  the  dty  officers),  and  the 
membera  of  Uie  police  and  fire  departments, 
and  the  farttitar  power  to  ronore  sndi  officers, 
and  also  the  members  of  said  d^rtmenta, 
wboi  anthoriEed  by  tiie  General  Aaaembly. 
Hie  mayor  derires  hla  power  to  auapcsid  the 
peraoDa  deecrlbed*  and  to  remove  audi  offi- 
cers, that  is,  the  dty  offlcera,  directly  from 
tibe  organic  law.  But  thta  laatrument  does 
not  give  him  Hie  power  to  remove  members 
of  the  police  and  flse  departmmts.  Tljls 
power,  by  the  very  language  of  the  section, 
must  be  derived  from  the  General  Assembly. 

m  It  ta  insisted  that  this  section  of  the 
Gooatltutlon  conf^  upon  the  General  Aa- 
aembly the  power  to  anthorlze  the  mayor  to 
remove  a  m^ber  of  the  police  fbrca  To 
this  view  we  cannot  give  our  assent  The 
language  used  refers  to  the  possible  ecerclae 
by  the  General  Assembly  of  a  power  which 
It  enjoys  of  rl^t,  and  which  it  Is.ccmipe- 
tent  to  set  In  motion  In  the  free  exercise  of 
legislative  discretion.  It  is  not  true  that 
this  section  is  a  source  of  power  for  the  Gen- 
eral Assembly,  or  that  it  directly  affords  to 
that  body  the  authority  to  empower  the 
mayor  to  remove  the  members  of  the  police 
force.  Further,  It  is  Insisted  that,  not  only 
does  this  section  confer  power  upon  the  Gen- 
eral  Assembly  to  extend  this  authority  of 
removal  to  the  mayor,  but  that  this  power, 
so  conferred.  Is  the  sole  power  which  the 
General  Assembly  enjoys  In  this  connection. 
That  body,  in  its  discretion,  may  or  not,  so 
it  is  contended,  exercise  this  power;  but.  If 
it  declines  to  afford  the  authority  to  the  may- 
or to  remove  the  members  of  the  police 
force,  it  may  not,  then  or  thereafter,  afford 
this  authority  to  any  other  o^dal. 


The  General  Assembly  ponesses  all  the 
sovereign  powers  of  a  free  people  not  clearly 
and  necessarily  taken  fnmi  It  by  the  Consti- 
tution. The  language  of  Oie  section  dted, 
supra.  Is  not  a  grant  of  power,  but  a  refer- 
ence merely  to  the  exercise  of  an  existing 
l^slatlve  power,  namely,  the  power  of  I^- 
Isiative  control  over  the  police  force  of  the 
several  dtie»  of  the  commonwealth.  In  this 
view  of  the  situation,  the  power  of  a  mayor 
to  remove  a  policeman,  If  it  exists  at  all, 
must  be  derived  from  some  act,  or  acts,  of 
the  Geueral  Assembly,'  subsequent  to  the 
Ck)nstitutlon.  There  are  three  acts  proper  to 
be  dted  in  this  connection,  to  wit:  Section 
1033  of  the  Code  (1904);  the  act  of  March 
4,  1016  (Acts  1916,  p.  176)1  and  the  act  of 
Mareh  6,  1018  (Acts  1918,  p.  ISO). 

[3, 4]  Section  1033  of  the  Code  Is  a  gener- 
al act  The  acts  of  1916  and  1918,  respec- 
tively, are  amendments  of  the  charts  of  the 
dty  of  Richmond.  Section  1033,  supra,  pro- 
vides that  the  mayor  shall  see  that  the  du- 
ties of  the  various  dty  officers,  and  members 
of  fbB  police  and  fire  departments,  are  faith- 
fully performed.  It  Is  manifest  that  the 
language  repeats  a  distinction  already  noted 
between  the  dty  officers  and  the  membera  <tf 
the  police  department  The  distinction  Is 
more  than  nominal;  It  Is  a  very  real  one. 
The  officers  referred  to  are  dty  officers, 
while  policemen  are  state  officers.  This 
distinction  Is  established  in  the  case  of 
Burdi  T.  Hardwicke»  30  Grat  (71  Va.)  24.  32 
Am.  Bep.  whldi  holds  spedflcally  that 
policemen  are  state  and  not  dty  officers. 
Hfflice  the  right  givm  to  the  mayor  of  the 
dty  of  Lynchburg  to  remove  dty  officers  was 
not  craisldered  to  Indnde  the  right  to  re- 
move a  member  of  the  polica  department 
In  the  case  dted,  Staples,  J.,  delivering  the 
opinion  of  the  court,  dlstinguldiea  very 
clearly  between  dty  officras,  auch  as  dty  at- 
glneers,  Inspectors,  surveyors,  and  others, 
and  the  memben  of  the  pdice  force,  pdnt- 
Ing  out  that  in  tbe  natnre  of  things  the  lat- 
ter are  (^coa  of  the  state.  Hoice  the  ex- 
press power  to  remove  membera  of  the  first 
daas  was  not  coialdered  to  Indude  members 
of  the  oQier.  Section  1083,  sovra,  prorldee 
further  that  the  mayor  shall  have  the  power 
to  suspend  audi  officers  (tibat  Is,  by  familiar 
construction,  the  dty  officers  above  referred 
to),  and  the  members  of  the  police  and  fire 
departments,  and  to  remove  such  officers 
(again  evidently  reforing  to  the  dty  offi- 
cers), for  misconduct  It  will  be  noted  that 
this  section  directly  affords  the  mayor  the 
authority  to  remove  city  officers  under  the 
conditions  prescribed,  but  omits  to  Indnde 
In  this  grant  of  power  tb&  members  of  the 
police  force.  That  this  omission  was  intm- 
tlonal  may  be  readily  seen  by  looking  to  thi^ 
next  sentence,  which  provides  fliat  '*froni 
such  order  of  suspension  or  removal,  the 
dty  officer  ao  suspended,  or  ranoved,  or  the 
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nouber  of  the  police  or  fire  department  so 
suspended,  unless,"  eta,  shall  have  an  ap- 
peal of  Tl^t  to  the  corporation  court.  This 
general  statute,  therefore,  falls  to  afford  to 
the  mayor  of  the  dty  of  Richmond,  or  to  the 
mayor  of  any  dty  of  the  commonwealth,  the 
right  to  remove  a  member  of  the  police 
force,  nor  does  It  vest  that  right  In  any  oth- 
er offidal.  In  March,  1916,  and  again  In 
March,  1918,  the  General  Assembly  amended 
the  charter  of  the  dty  of  Richmond  in  vart- 
ous  particulars.  Section  11  of  the  charter  Is 
amended  in  both  acts,  but  section  11,  as  It  Is 
fomid  In  the  acts  of  1918,  which  were  effec- 
tive January  1,  1919.  Is  the  preaoit  law  for 
the  dty  of  Richmond. 

The  charter  act  of  1918  consolidated  au- 
thority and  responsibility  In  the  hands  of 
the  mayor  and  six  departments,  one  of  these 
departments  being  the  department  of  public 
safety.  Subject  to  the  confirmation  of  the 
council,  the  mayor  Is  empowered  by  this  act 
to  appoint  a  director  of  public  safety.  This 
director  is  charged  with  the  management 
and  control  of  the  police  department,  and  Is 
given  power  to  appoint  a  dilef,  who  Is  re- 
movable at  his  pleasure  (see  section  86). 
E*urther,  he  Is  authorized  to  formulate  and 
promolgate  rules  and  r^ulatlons  for  the 
police  force.  The  chief  of  police  ia  author- 
ized to  appoint  the  members  of  the  police 
force,  subject  to  the  approval  of  the  direc- 
tor. 

Section  86,  in  ffart.  is  as  follows: 

'The  terms  of  the  officers  and  members  of 
said  force  ahall  be  daring  good  behavior  and 
effidency.  •  •  •  The  dilef  of  police  shall  be 
responsible  to  the  said  director  for  the  disci- 
pline and  effidency  of  the  force.  •  •  •  Any 
officer  or  member  of  the  force  may  be  fined  by 
the  chief  of  police  for  good  cause  shown,  such 
fine  to  be  deducted  from  his  pay,  or  may  be  re- 
moved or  Buspended,  subject  to  the  approval  of 
the  said  ffiredor,  fnnn  the  force  or  reduced  In 
rank  when  Hie  same  shall  bs^  In  tbe  judgment 
of  the  c3itof  of  poUoe,  for  the  good  the  aarv^ 
Ice." 

Sedlon  11  of  the  act  of  1918  charges  the 
mayor  with  the  duty  of  supervising  and 
compelling  the  performance  of  duty  by  all 
other  omcers  and  employes.  In  order  that 
these  duties  may  be  effectively  discharged, 
the  mayor  is  given  (he  power  of  suspraision 
and  removal.  The  predse  language  used  In 
tills  connection  Is  aa  follows: 

"He  shall  have  power  to  suspend  any  of  sndi 
officers  and  subordinates,  Indoding  the  mem- 
bers of  the  polico  and  fire  departments,  and 
may  remove  mdi  officera  and  subordinates  for 
miscondnct  In  office,"  etc.  "On  the  removal  or 
eti^>enrion  of  mdi  oflloer  or  officen  the  mayor 
shall  report,"  etc. 

Tbls  langnagB  Is  snbstaatlaUy  the  Ian- 
Knase  used  In  this  connection  in  seeUon  1033 
of  the  Code,  and  faUs  to  Include,  under  the 
head  of  officials  wbo  may  be  removed,  the 
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members  of  the  police  and  Are  departments. 
The  act  of  1918  is  the  latest  evidence  of  the 
legislative  Intent,  and  the  latest  exercise  of 
the  legislative  authority  relating  to  the  re- 
moval of  offldalfl  by  the  mayor  of  the  dty  of 
Richmond. 

The  words  "such  officers,"  In  section  11, 
arc  considered  to  refer  to  dty  offidals,  and, 
as  the  power  of  suspension  la  extended  In 
terms  to  "members  of  the  police  department," 
the  omission  to  nse  the  words,  "members  of 
the  police  department,*'  when  the  section 
deals  with  the  power  of  removal,  evidently 
indicates  that  the  power  to  remove  members 
of  the  police  department  was  not  intended  to 
be  afforded  to  the  mayor  by  this  statute.  It 
has  already  been  pointed  oat  that  the  bare 
power  to  remove  dty  officers  would  not  In- 
dude  policemen,  the  latter  b^lng  c^lcers  ot 
the  state. 

[S-t]  A  further  Inquiry  in  this  connection 
concerns  the  extent  of  the  legislative  author- 
ity. Ungnestlonably,  the  General  Assembly 
Is  empowered  to  authorize  the  mayor  to  re- 
move a  member  of  the  police  force,  but  Is 
that  the  limit  of  Its  authority?  Failing  to 
extend  this  authority  to  the  mayor,  may  the 
General  A^embly  lodge  It  in  some  other  dty 
offldal?  Bven  If  the  Constitution  Invested 
the  mayor  with  this  power  of  removal,  it 
would  not  follow  of  necessity  that  this  was 
an  exdnslve  power.  For  instance,  In  State 
T.  Adams,  46  La.  Ann.  830,  16  South.  490.  It 
was  held  that  the  power  given  to  the  courts 
by  the  Constitution  to  remove  munldpal  of- 
ficers was  not  exduslre,  and  a  dty  charter 
authorizing  the  common  council  to  remove 
recorders  Qf  the  recorder's  court  on  Impeach- 
ment proceedings  was  valid.  See,  also,  23 
Gyc.  p.  434.  Whether  or  not  a  power  of  re- 
moval is  an  exclusive  power  Is  a  question  of 
Intent,  and  much  depends  upon  the  precise 
language  used.  On  this  question  of  exclusive 
Intent,  see  McCurdy  v.  Smith,  107  Ta.  760, 
UO  S.  E.  78,  and  Lowe  t.  OoOLt  00  Ky.  (3  MetcJ 
237. 

It  Is.  of  course,  true  that  the  procedure 
provided  by  the  Constltutltm  for  cases  of  re- 
moval must  be  followed  by  the  offldal,  or 
offidals,  exercising  the  power.  The  Legisla- 
ture may  not  provide  methods  for  removing 
officers  InoMslstoit  with  the  OnuUbitlon. 
28  Cjc  p.  1406. 

Section  120  of  the  Coustttstlon  dow  not 
undertake  to  prescribe  any  method  of  proce- 
dure for  the  roDoral  of  members  of  the  police 
force  The  procedure  whldk  it  prescribes  Is 
limited  in  terms  to  dty  officers.  Vor  in- 
stance^ In  the  ezerdse  of  his  power  ot  re- 
moval, ttie  mayor,  pursuant  to  the  Coustttu- 
tim  Section  12(9,  Is  required  to  glTo  the  offl- 
eex  (evidently  a  dty  officer)  notice  before  re- 
moving blm.  The  wovds.  "member  of  the 
^oUce  devartment,"  are  not  used  in  this  con- 
nection. The  language  of  the  sectloa  Is  as  fol- 
lows:    •  •  •   but  DO  sudi  removal  shall 
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be  made  wlCbont  reasonable  noUce  to  tbe  offi- 
cer complained  of."  The  word  "officer"  plain- 
ly  meaning  a  "dty  officer."  Further  In  the 
sentence  next  following  tbe  words  lAst  dted» 
an  appeal  of  right  to  the  corporation  court  Is 
afforded  to  the  "dty  officer."  This  appeal  of 
right  Is  not  givoi  to  a  member  of  the  police 
force. 

The  General  Assembly,  In  section  80  of  the 
act  of  1918,  has  undertaken  to  give  the  chief 
of  police  of  the  dty  of  Richmond  the  right  to 
ranove,  or  aaspend,  a  policeman,  subject  to 
the  approval  of  the  director  of  public  safeQr. 
A  part  of  this  section  dted  aupra  la  repro- 
duced in  this  a>nnectlaa: 

"Any  ot&wt  or  member  ot  the  force  may  be 
fined  by  the  chief  of  police  for  good  caase  shown, 
such  fine  to  be  deducted  from  his  pay,  or  may  be 
remored  or  sospended,  subject  to  the  approval  of 
the  said  director,  from  the  force  or  r^uced  in 
rank  when  the  same  shall  be,  in  the  judgment 
of  the  chief  of  police,  for  the  good  of  the  mtt- 

iCfc" 

If  thUi  act  is  omstttatlonal,  the  power 
whldi  It  undertakes  to  atford  Is  validly  caa- 
ferred.  Is  there  ■  any  suffldent  reason  for 
holding  that  tills  act  ia  repugnant  to  the  Oon- 
stltntlon,  and  therefCHre  voldT  Xbe  act  Itsdf 
la  ertdoice  that  the  General  AssemUy  be- 
lleyed  that  It  could  confer  ttiis  power  upon 
tbe  diief  of  pcdice^  and  this  court  should  sus- 
tain tiie  actim  of  the  G«ieral  Assembly  and 
make  effective  tbe  legislative  Intent,  unless  It 
Is  fully  satisfied  that  the  act  Is  repugnant  to 
the  Constitution.  The  prindples  apprc^riate 
In  this  connection  have  been  repeatedly  an- 
nounced. 

In  Burch  t.  Hardwicke,  supra,  the  court 
held  as  follows: 

"This  court  has  been  repeatedly  called  on  to 
pronounce  legislative  enactments  void  upon  tbe 
ground  of  their  repugnancy  to  the  Oonstitntion, 
and  it  has  always  declined  to  do  bo  unleM  this 
nvognancy  Is,  in  its  judgment,  beyond  all  tea- 
aonaUe  doubt," 

In  Ogden  t.  Saunders,  12  Wheat  212,  e  L. 
BO.  606,  dted  in  Gool^'s  Oanatitntlonal  Limi- 
tations, the  court  declared  that — 

"It  is  but  a  decent  respect  due  to  the  wis- 
dom, the  integrity,  and  the  patriotism  of  the 
legislative  body,  iv  which  any  law  is  passed, 
to  presume  in  favor  of  its  validity,  until  its 
violation  of  tbe  GcHastitution  Is  proved  beyond 
all  reasonable  doubt."  - 

This  court  la  not  satisfied  that  section  86  la 
plainly  r^ugnant  to  the  Constitution ;  on  the 
contrary,  it  regards  the  act  as  a  valid  exer- 
cise of  l^lslative  authority.  Tbe  corollary  of 
this  condustcm  is  that  the  chief  of  police  Is 
lawfully  vested  with  tbe  power  to  remove  or 
suspend  a  member  of  the  police  force,  subject 
always  to  Hie  approval  of  the  director  ct  pub- 
lic safety. 

But  the  question  may  be  asked,  in  this  con- 
nection, whether  the  power  of  suspenston. 


which,  this  statute  lodges  in  the  dUef  of  po- 
lice, 19  incompatible  wlQi  Uie  like  power 
lodged  in  the  mayor  by  the  Constitution,  or, 
to  change  the  question  somewhat,  does  the 
grant  of  this  power  to  the  mayor,  by  section 
120  of  the  organic  act,  preclude  tbe  Oaieral 
Assembly  from  granting  a  like  power  to  the 
chief  of  police? 

In  our  view  thfere  is  no  incompatibility. 
The  bare  grant  of  power  to  the  mayor  to  sus- 
prad  a  member  of  the  police  department  af- 
fords no  ground  for  the  conduslon  that  the' 
Constitution  thereby  Intended  to  exdnde  the 
General  Assembly  from  lodging  a  like  power 
in  some  other  offidal.  It  is  altogether  proper 
tliat  the  mayor,  as  the  executive  head  of  tbe 
dty,  should  possess  the  authority  of  suspen- 
sion ;  but  the  exerdse  of  a  like  authority  by 
another  offidal  is  In  no  wie^  In  our  view,  in- 
compatible with  good  government  or  the  cm- 
stltutional  Intent  There  are  many  (Avlous — 
indeed,  imperative — reasons  of  public  interest 
why  this  authority  should  be  confided  to  the 
diief  of  police. 

[1, 1  •]  Having  reached  tbe  conclusion  that 
the  statute  of  1918  confers  upcm  the  dilef  of 
police  of  the  dt7  ot  RidmKHid,  subject  to  the 
approval  of  the  director  of  public  safety,  tbe 
right  to  remove  a  member  of  his  force,  the 
next  Inquiry  In  due  course  is  into  tbe  nature 
and  diaracter  of  the  power  conferred.  Is  this 
power  to  remove  an  abaolute  power,  or,  hy 
virtue  of  the  language  used,  do  the  members 
of  the  police  force  hold  during  good  b^iavior 
and  oijoy  the  ri^t  to  a  formal  trial  on 
charges  preferred,  with  the  inddental  rli^t 
to  produce  witnesses  In  their  behalf,  and  to 
appear  by  counsel?  The  answer  to  these 
Inquiries  will  be  found  In  the  case  ot  Smith 
V.  Bryan.  100  Va.  199.  40  8.  B.  652.  In  that 
case  the  diartm  authmrlsed  the  maycNT  of  tbe 
dty  of  Roanoke  to  appn^t  the  chief  of  poller 
and  Us  subwdlnates.  with  the  further  itrovt- 
slon  that  the  officers  so  appointed  should  bold 
their  reqpective  positions  during  good  b^- 
vior,  or  until  they  are  severally  removed  by 
tbe  mayw,  or  by  a  three-fifths  vote  ct  Ow 
council  after  notice  to  and  failure  of  tlie 
mayor  to  act,  after  having  been  requested  to 
do  so  by  the  ooundl.  Whittle,  d^voing 
the  oplnltm  of  the  court,  interpreted  tbe  sec- 
tion dted,  supra,  as  follows: 

"The  sentence,  in  its  entire^,  imports  an  of- 
fidal tenure  during  good  behavior,  but  aabjecu 
nevertheless,  to  tbk  limitation  that  the  mayor, 
or  dty  council  Uihould  the  former  fail  to  act 
on  request),  shall  have  the  absolute  power  of 
removal.  This  practically  constitutes  the  ten- 
ure, quoad  tbe  authorities  named,  tenure  at 
will ;  but  forbids,  as  an  implied  incident  to  tbe 
higher  tenure,  the  removal  of  a  policeman  by 
any  other  authorities  than  those  designated,  ex- 
cept for  cause."   100  Va.  203.  40  S.  E.  663. 

Apart  from  the  weighty  effect  of  the  deci- 
sion dted,  it  is  evidrat  that  under  section  86 
of  the  act  of  1018.  quoad  tbe  chief  of  police 
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of  tlie  dty  of  Richmond,  provided  his  action 
Is  ApB^oveH  by  the  director,  the  tenure  of  the 
members  of  the  police  force  Is  at  will.  By 
the  express  terms  of  section  8S  It  Is  provided 
that  the  chief  of  police,  subject  always  to  the 
approval  of  the  director,  may  remove  a  po- 
liceman whenever  the  same  shall  be.  In  the 
Jndgmait  of  the  dilef,  for  the  good  Of  the 
service.  Enjoying  this  absolute  power,  the 
dilef  of  police  Is  not  required  to  proceed  by 
formal  trial  to  effect  a  removal.  It  Is  true 
that  In  the  Instant  case  the  chief  of  police 
issued  a  citation  to  the  defendant,  Lumpkin, 
to  appear  on  a  day,  and  at  a  place  named,  to 
answer  the  charge  and  spedflcatlons  set  out 
lu  the  citation.  Further,  the  defoidant  was 
given  the  opporttmlty  to  produce  at  tbe  bear- 
ing "su<^  witnesses  as  he  mif^t  desire  to 
testify  In  hla  behalf."  In  the  view  of  the 
learned  judge  of  tlie  hustings  court,  this 
action  of  the  chief  of  police  in  preferring  a 
specific  charge  t^lnst  the  defendant.  In  giv- 
ing him  the  oi^rtunlty  to  simmion  witness- 
es, and  In  fixing  a  date  for  the  trial  <m  this 
charge,  divested  the  chief  of  hts  absolute  pow- 
o-  of  xemonil,  and  entitled  the  defendant  to  de- 
mand all  the  rights  Incident  to  a  formal  triaL 
In  this  view  of  the  learned  judge  this  court 
cannot  coneur.  Section  120  of  the  Ctmstltn- 
tion  provides  the  procedure  to  be  followed  in 
a  case  ot  removal  of  a  city  officer  by  the  may* 
OT  of  the  dty.  But  thla  Is  not  a  case  in 
which  the  mayor  is  taking  action,  nor  is  ttie 
oflScer  proceeded  against  a  dty  officer.  Tb» 
inatant  case  is  an  exercise  of  authority  by  the 
chief  of  police,  pursuant  to  an  act  of  the  Oen- 
oral  Assembly  fixing  his  powers,  and  the  ten- 
ure of  the  members  of  hlB  fOroe.  He  was  not 
required  by  thla  statute  to  take  the  steps  cit- 
ed supra,  nor  should  those  steps,  when  taken, 
be  cmsidered  In  derogation  of  his  authority, 
or  an  enlargement  of  tiie  rights  of  the  de- 
fendant The  mere  fact  that  the  dilef  of  po- 
lice  afforded  tiie  defendant  c^portunltlea  that 
Uie  latter  was  not  entitled  to  demand,  as  a 
luacter  of  right,  should  not  divwt  the  former 
of  the  power  of  action  afforded  by  the  statute. 
The  steps  takai  were  in  aid  ctf  the  defend- 
ant, by  affording  him  precise  knowledge  of 
the  charges  preferred,  and  extending  to  him 
an  opportunity  to  an>ear  with  his  witnesses, 
and  be  heard.  But  the  voluntary  action  of 
the  chief  of  police  in  respect  to  the  proceed- 
ings taken,  and  the  oiq;>ortunlties  which  he 
aflTorded  to  the  defendant,  did  not  divest  that 
<^dal  of  the  authority  expressly  lodged  in 
him  by  the  statute  or  afford  to  the  defendant 
Tights  which  he  was  nf>t  entitled  to  demand 
either  under  the  CcmsUtution  or  the  statute. 

For  the  foregoing  reasons,  we  are  at  opin- 
ion that  the  judgment  of  the  hustings  court, 
part  II,  of  the  city  of  Ridunond,  should  be 
reversed,  and  the  peUUon  of  the  defendant 
In  error  for  a  writ  of  mandamus  be  dis- 
missed. 

Reversed. 
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(127  v».  m 
KEXyiOn  et  aL  t.  HANOOCE. 

(Suprane  Court  of  Appeals  of  Vlrgtaila. 
March  !£.  1920.) 

1.  Limitation  of  actions  <&=>27  —  Pabol 
aobebubnt  vob  belkasb  or  noteb  hxxji 
babbed  bt  limitations. 

Where 'the  makers  of  notes  secured  by  deed 
of  trust  on  land  agreed  by  parol  that  the  holder 
of  the  notes  and  beneficiary  of  the  deed  should 
be  allowed  to  go  into  possession,  etc.,  and  en- 
joy the  rents'  and  profits  and  thst  the  makers 
would  remain  on  the  property  in  the  employ- 
ment of  the  beneficiary  and  perform  HOT^ices 
on  the  property  without  compensation  except 
their  board  and  keep,  and  that  at  th«  maturity 
of  the  notes  the  beneficiary  should  cancel  the 
obligation  and  release  the  deed  of  trust,  the  mak- 
ers' right  of  action.  If  the  agreement  be  regard- 
ed as  a  transactlffli  separate  and  distinct  from 
the  notes,  which  might  be  asserted  by  an  in- 
dependent suit  or  by  eounterdaim,  is  baned  by 
the  five-year  period  of  limitations. 

2.  Bills  Ann  noiu  ^»1Q2— Nbootubu  nr- 

BTBDUXNT  mrSI  EX  PATABLB  IN  HONBT. 
Both  under  Code  1919,  |  6740,  and  the  law 
merchant.  It  Is  an  attribute  of  a  negotiable  note 
that  it  be  payable  In  money. 

8.  EviDXRcx  «s»397{2)— Pabol  kvxdbncx  to 

ADD  TO  TBBHS  OF  WBIXIHQ  XNADIUSSIBLB. 

When  parties  d^berately  put  their  engage- 
ments into  writing  in  such  terms  as  imirart  a 
legal  obligation  without  any  uncertainty  as  to 
the  objects  or  extent  of  snch  engagement,  it  is 
conclusively  presumed  that  the  whole  engage- 
ment of  the  parties  and  the  extent  and  manner 
of  their  undertaking  was  reduced  to  writing, 
and  pard  evidence  is  inadmiasiUe  to  contradict 
or  vary  the  terms  of  the  wiittea  agreement. 

4.  EVIDBHOa  «=»465  —  COHTEICPOBANBOTIS 
AGBBEUKNT  THAT  N0TB3  SHOULD  BB  DIS- 
CHABOBD  OTOBBWIBB  THAN  BT  PATMBNT  OB 
HONBT  XNAIH1I8SIBLB. 

As  a  negotiable  note  Imports  paymmt  in 
moneTi  parol  evidence  la  Inadmissible  to  show 
a  contemporaneous  agreement  by  the  parties 
that  the  notes  which  were  secured  by  deed  of 
trust  were  to  be  satisfied  by  the  makers'  rendi- 
tion of  service  for  the  holder,  as  well  as  the  act 
of  the  mabers  in  allowing  the  holder  to  go  into 
possession  and  enjoy  the  rents  and  profits  of 
the  land  mortgaged. 

5.  AOCOBD  AND  BATI8FAOIION  €=>19  —  Evi- 
DBNCB  «=»4ti6— ACCEFTANCB  OF  ACCOBD  NttC- 
BSSABT;  PABOL  EVIDENOB  AinCiaSIBLB  TO 
SHOW  AOCOBD  DISCHABOINO  NOTES. 

Where  the  makers  of  notes  secured  by  deed 
of  trust  agreed  to  place  the  holder  in  posses- 
sion of  the  lands  mortgaged,  the  holder  agree- 
ing that,  in  consideration  of  the  rents  and  prof- 
its and  the  makers'  services,  he  would  release 
the  lands  at  maturity  of  the  obligatitHt,  etc, 
there  would  be  an  accord  and  satisfaction  if 
the  holder  accepted  the  possession  of  the  prop- 
erty and  rendition  of  services  in  satisfaction 
of  the  notes,  in  whidi  case,  if  the  htdder  after- 
wards refused  to  release  the  deed  of  tmot,  parol 
evidence  would  be  admissible  to  estaUiab  the 
accord  and  gatisfactlon. 


>Por  otbai 
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d.  IdKxunoN  OF  Aonona  «»40(1)— Whku 

OOIITBAOT  X8  ACCOKD  AND  aATISTAOTION, 
XJSCZTATIOKS  INDEPENDENT  07  PBIHOIPAI. 
TBANaAOnON  WIU.  HOT  BUN. 

Where  a  oODtract  whereby  holder  of  notes 
and  deed  of  tnut  was  to  accept  profits  of  lands 
mortgaged,  eta,  until  maturity  of  the  obliga- 
tioD,  and  at  that  time  to  releaae  tbe  notes,  etc., 
was  executed  so  as  to  become  an  accord  and 
satisfaction,  llmitationa,  independent  of  the 
principal  transactions,  will  not  ran  fign^nirt  the 
right  of  the  makers  to  compel  release. 

7.  ACCO&D  AND  BATiarAOTION  ^s>l— IKPLIBS 
PBS-BXlSnilQ  DEBT  OB  DISFUTB. 
An  accord  and  satisfaction  impliea  a  pre* 
existing  debt  or  dispute,  so  a  parol  agreement 
as  to  disdi&rge,  made  contemporaneously  witii 
the  ezecntiim  of  note^i  cannot  be  treated  aa  an 
accord  and  eatiabction  of  the  notea. 

&  AOOOBD    AND    BATISFACTIOn    £=3l9— BlLI. 

HELD  INSUmCIBNT  TO  bHOW  ACQOBD  AND 

BATIBTACTIOn  OT  ITOTB8. 
A  bill  by  makers  of  notes  and  deed  of  trust, 
who  asserted  that  the  parties  had  coutcmpo- 
(-aneously  agreed  that  the  holder  should  be  al- 
lowed to  enter  into  [>os8e8sion  of  lands  and  en- 
joy the  rents  and  profits,  etc^  ontil  maturity  of 
the  obligation,  whidi  would  then  be  dischargedi 
but  that  the  holder,  although  he  entered  into 
possession  of  the  lands,  refused  to  carry  out  the 
agreement,  is  insufficient  to  make  oat  an  accord 
and  eatisfaction,  not  showing  any  actual  ac- 
ceptance of  the  parol  contract  by  the  holder. 

9.  ACOOBD  AND  SATISrACnON  ^sld— MUST  BE 
AOTDAL  ACOEPTANCX  AHD  IfOT  A  JOBE  AOBEB- 
MEHT  TO  ACCEPT. 

In  order  to  constitnte  a  valid  accord  and 
utiafaction,  whether  the  aobetltuted  contract 
be  executory  or  execnted,  there  maat  be  an 
actual  acceptance^  and  not  a  mere  agreement 
to  accept. 

10.  ACCOBD  ADD  BATISFAOTION  ^=3l&— WHEBI 
OOHTBAOT  ACCEPTED  IR  BATZSVAOTIOH,  OBIQI- 
NAL  DEMAND  SATISFIED. 

An  executory  contract,  oral  or  written,  may 
be  accepted  in  aatisfaction  of  a  pre-ezisttng  iie> 
mand  or  oDntro?eray;  and,  when  so  accepted, 
the  original  demand  or  controreray  ia  wiped  out 
and  aatlafied,  altbough  a  new  cause  of  action 
may  ariae  by  reaaon  of  the  tranaaetioiL 

Appeal    fn»n    (Xrcnlt    Ooort,  Henrico 

Cknmty. 

Bill  by  George  N.  and  Mary  D.  Hector 
against  N.  J.  Hancock.  From  a  decree  dis- 
mlsalng  the  same,  complainants  appeal.  A£* 
flrmed. 

Scott  it  Buchaiwn  and  Jno.  L.  Ingram,  all 
of  Blcbmond,  for  awellants. 

Smitb  &  Gordon,  of  Bidunond,  for  ap- 
pellee. 

EBL£tT,  P.  This  is  an  appeal  from  a  de- 
cree 'dismieaing  a  blU  In  equity,  brought  to 
enjoin  a  trustee  from  sdling  certain  real  es- 


tate, conveyed  to  Mm  by  deed  of  trust  to  se- 
cure a  loan  of  money.  The  bill,  after  ally- 
ing that  the  complainants,  George  N.  and 
Mary  D.  Rector,  are  the  Joint  owners  of 
100  acres  of  land  In  H^irlco  county,  pro- 
ceeds as  foIlowB: 

"(2)  That  on  the  19th  day  of  ICay,  ISll,  tbcv 
ctmveyed  to  B.  A.  I^ancaater,  Jr.,  the  abovfr 
described  property  in  trust  to  secure  to  the 
holders  of  the  notes  the  payment  of  the  sum  of 
$2,120,  evidenced  by  three  negotiable  notes  date 
May  19^  1911,  drawn  by  your  complainants  and 
payable  at  the  National  Bank  of  Virginia.  Bidi- 
mond,  Va.,  to  the  order  of  your  complainants, 
and  indorsed  by  tiicm  as  follows:  One  princi- 
pal note  for  $2,000,  payable  one  year  after 
date,  and  two  Intent  notes  for  fOO  each,  pay- 
able 0  and  12  months  after  date,  respectively. 

The  said  loan,  aecored  as  above  de- 
scribed, was  made  by  N.  J.  Hancock,  who  there- 
upon became  the  owner  of  said  aofeea  and  ia 
now  the  owner  of  said  notes. 

"(4)  That  at  tbe  time  tbe  said  loan  was  made 
an  agreement  was  entered  into  between  said 
N.  J.  Hancock  and  your  complainants  to  the 
effect  that  said  Hancock  would  take  possession 
and  contnd  of  the  aaid  real  estate  during  the 
term  of  the  aaid  loan  and  manage  the  same  for 
his  braefit,  taking  all  the  rents  and  profits  aris- 
ing therefrom  for  his  own  use,  and  that  yoor 
complainants  would  remain  on  the  property 
in  tiie  employment  of  said  Hancock  during  the 
term  of  the  loan  and  serve  him  and  perform 
services  thereon  without  compensation,  except 
their  board  and  keep,  and  in  consideration  there- 
for the  aaid  Hancock  then  and  there  agreed 
that  at  the  maturity  of  the  said  loan  he  would 
fully  release  the  same  unto  yoor  complainanta, 
and  have  the  property  conveyed  in  trust  to  se- 
cure tbe  same  fully  discharged  and  released  from 
the  lien  cS  the  deed  of  trust  herein  described. 
Your  comi^ainants  aver  that  the  said  Hancock 
took  exclusive  possession  and  control  of  said 
property  under  and  pursuant  to  the  foregoing 
agreement,  and  not  only  took  tbe  rents  and 
profits  of  tbe  said  property  for  the  term  im- 
mediately succeeding  the  said  loan,  but  did  not 
give  up  poasessira  and  control  until  the  ^rfns 
of  lOlS;  that  during  all  of  aafd  time  yoor 
ctHnplainants  fully  and  faithfully  performed  all 
of  the  terms  of  the  foregoing  agreement  on  their 
part  to  be  performed,  and  faithfully  labored 
for  and  served  the  said  Hancock  in  and  about 
all  matters  connected  with  bis  operation  of  the 
said  property  under  and  pursuant  to  the  afore- 
said agreement. 

"(C)  l%at  at  the  expiration  of  the  aaid  two 
{7)  years  Immediatdy  sooeeeding  the  date  of 
said  loan,  your  oomi^ainant  repeatedly  reqaested 
tbe  said  Hanoo4^  to  comply  with  his  agre«> 
ment,  and  fully  diaidiarge  and  acquit  them  from 
the  foregoing  deed  of  trost  debt  and  rdcuae 
tbeir  real  estate  herein  described  from  the  lien 
of  said  deed  of  trust,  but,  though  often  so  re- 
quested, the  said  Hancock  had  failed  and  re- 
vised to  do  ao,  and  your  cranplainanta  aver 
that  he,  <m  the  day  of  May,  1017,  or- 
dered and  requested  B.  A.  Lancaster,  Jr.,  trus- 
tee in  the  deed  of  trust  ber^  described,  to 
sell  at  public  auction  the  property  of  your  com- 
plainants for  the  satisfaction  of  tbe  debt  bc- 
cured  in  said  deed  of  trust,  alleged  by  the  eaid 


>For  other  esses  see  ssiiie  topic  and  KBl  -NUUBER  in  sU  Ksr-Numbsrsd  DlgssU  aad  Indeus 

Digitized  by ' 


Google 


Vaj  BEcrroB  T. 

<10SI 

Hancock  to  be  now  daa  and  unpaid  to  him.  vith 
the  interest  tliereon.** 

The  defendant,  Haneoek,  eoostrnlne  the 
alleged  collateral  agreement  as  a  matter  sep- 
arate from  and  Indqtendent  of  the  contract 
represented  by  the  notes  and  deed  of  trust, 
laterpoaed  a  plea  odT  the  statate  ttf  llmita- 
tlona,  arerring: 

*<Tbat  tiie  supposed  cause  of  action  In  the 
said  bin  mentioned  did  not  aeeme  to  the  said 
plaintiflta  wlihin  three  years  next  before  the 
issuing  of  process  to  be^  this  salt,  nor  with- 
in five  years  next  before  tb»  iisnlng  4^  process 
to  bedn  this  suit." 

[1]  No  evidence  was  taken  In  the  case,  and 
it  was  heard  shnply  upon  the  bill  and  ex- 
hibits and  plea  of  the  statute  of  limitations. 
The  alleged  contract  for  ser^ce,  however, 
was  and  is  conceded  to  have  been  by  parol. 
The  conrt  was  therefore  right  In  snatainlng 
the  Idea  and  dismissing  the  bill.  If  the  pa- 
rol agreement  was  to  be  regarded  as  a  tran»- 
acti<m  separate  and  distinct  from  the  notes 
and  deed  of  trust  Regarded  thns,  its 
breach  by  the  defendant  merely  entitled  the 
complalnantB  to  a  right  of  action  which  they 
oould  assert  ^ther  by  independent  proceed- 
ing or  as  a  oounterclaim  or  offset  against  the 
notes.  The  wal  contract  was  to  be  com- 
pleted, according  to  the  allegations  of  the 
bill.  In  May,  1912;  this  suit  was  brought  In 
Jnne.  3917 ;  and  tite  pdea  was  Oterefora  nec- 
easarily  good. 

[M]  Bat  the  complainants,  while  ooaced- 
ing  that  the  alleged  agreement  for  services 
was  by  pand,  and  ttiat  any  oonnterelalm 
thereunder  wonld  be  barred,  daim  the  right 
to  rely  up<m  it  as  a  pare  defense,  against 
which  no  limitation  would  run,  taking  the 
VoAQoa  that  It  had  been  fnUy  p^ormed  by 
them,  and  "In  effect  amounted  to  no  more 
and  no  less  than  a  payment  of  ttie  notes  se- 
cured by  the  deed  of  trust." 

me  Inflrmity  In  tUs  posltton  is  that  there 
lutd  never  been  any  acceptance  of  the  pos- 
session of  the  land  and  the  services  of  the 
comidalnants  as  a  payment  of  the  notes. 
The  situation  is  illustrated  by  the  case  of 
Doody  V.  Pierce,  9  Allen  (Mass.)  142,  in 
which  it  was  contended  that  the  note  involv- 
ed was  paid  in  labw  at  or  before  matnrlty. 
The  court  said: 

"Bat  it  does  not  appear  that  Hie  note  was 
thns  paid.  When  it  whs  given  Pierce  and 
Marshall  were  partners,  and  it  was  made  pay- 
able to  their  firm.  They  agreed  with  the  plain- 
tiff that  he  should  work  for  them,  and  that  they 
woald  apply  his  wages  to  the  payment  of  the 
note.  Chi  the  1st  of  Jannaiy,  1868,  ^ey  dis- 
•oived  thdr  partnership,  and  the  note  and  mort- 
gage were  assigned  to  Marshall.  The  plaintiff 
agreed  with  him  to  contdnne  to  work  for  him, 
and  that  hia  wages  should  be  applied  in  the 
same  way.  It  appears  by  the  master's  report 
that  before  the  principal  became  due  the  plaln- 
tUTs  wages  amounted  to  more  than  enouadi  to 
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pay  the  note  and  interest.  But  no  Indorsement 
has  been  made  on  the  note,  and  no  actual  ap- 
idleation  of  any  part  of  the  wages  has  evtf 
beni  made  to  the  payment  of  the  note.  It  thns 
anwars  that  the  agreement  as  to  the  applica- 
tion of  the  wages  was  a  mere  executc»y  con- 
tract, and  requires  a  further  act  to  be  done  be- 
fore It  can  operate  as  payment.  The  note  and 
mortgage  remain  legally  valid  till  sudi  applica- 
tion is  made.  Cary  v.  Bancroft,  14  Pick.  31S 
[25  Am.  Dec.  893] ;  Dehon  v.  Stetson,  9  Met 
345." 

See,  also,  Gray  v.  White,  108  Mass.  228. 

One  of  the  essrattal  attributes  of  a  nego- 
tiable note  Is  that  it  Is  payable  in  money. 
Code  1910,  i  5746;  Bigelow  on  Bills  and 
Notes,  p.  27.  The  notes  in  this  case  are  de- 
scribed as  negotiable  in  the  bill,  and  upon 
their  face  are  plainly  payable  In  money. 
Their  terms  leave  nothing  uncertain  or 
equivocal  as  to  the  medium  of  payment,  and 
tbey  tuns  fall  within  the  general  rule  that— 

*'When  parties  have  deliberatdy  put  tiieir  en- 
gagements into  writing  in  sudk  terms  as  import 
a  legal  obligation  without  any  uncertainty  as 
to  the  objects  or  extent  of  such  engagement,  It 
is  condusively  presumed  that  the  whole  engage* 
ment  of  the  party  and  the  extent  and  manner 
of  their  undertaking  was  reduced  to  writing; 
and  an  (sndi)  oral  testimonar  *  *  *  as  vronld 
tend  to  snhstitato  a  new  and  dlflemt  contract 
for  the  one  which  was  really  agreed  upon,  to 
the  inejudice  poeslbly  of  <m«  of  the  parties,  Is 
rejected.  In  other  words,  as  the  rule  Is  now 
more  briefly  expressed,  'Parol  eontemiwraneous 
evidence  Is  Inadmissilde'  to  contradict  or  vaiy 
the  tetms  of  a  valid  wTlttcn  instramait."*  1 
Qreenleaf  on  Bv.  |  275. 

See.  also,  4  Wig.  Br.  2480(8)  p.  8427; 
Towner  v.  Lucas,  18  Grat  (54  Ya.)  706,  710; 
Martin  t.  Lewis,  30  Grat  (Tl  Ta.)  672,  082. 
32  Am.  Bep.  682;  Slaughter  r.  Smlfher.  07 
Ta.  202,  205,  206,  S3  S.  B.  644;  Percr  t. 
Bank,  110  Va.  128,  132,  65  a  B.  476; 
Lynch  t.  O'Brien,  115  Ya.  850^  852,  70  S.  Dl 
389.  Mr.  Line's  note  to  Slauj^ter  r.  Smltti- 
er,-  S  Ya.  Law  Beg.  316 ;  Brown  r.  Spcff  ord, 
90  U.  S.  486,  24  L.  Ed.  606. 

In  the  case  of  Brmt  lUdiards,  2  Grat 
(48  Ya.)  M2,  it  was  held  that  where  a  slave 
had  been  sold  under  a  writtm  bill  of  sals 
whldi  appeared  to  be  formal  and  cmnplete, 
the  vendor  might  prove  a  contemporaneous 
parol  agreement  on  the  part  ot  the  vendee, 
giving  the  former  the  right  to  repurchase  the 
slave  on  certain  conditions.  It  may  not  be 
altogether  easy  to  harmonize  the  decision  In 
that  case  with  some  ot  the  subsequent  deci- 
sions In  this  state  dealing  with  the  parol 
evidence  rule;  but  the  case  dted  gives  no 
trouble  here,  because  the  opinion  was  based 
upon  the  ground  that  the  parol  agreement 
**wa8  neither  inconsistent  with  nor  contra- 
dictory of  the  bill  of  sale,"  and,  further, 
that  the  bill  of  sale  represented  exclusively 
a  stipulation  of  the  vendor,  while  the  parol 
agreement  related  to  a  collateral  and  not 
Inconststoit  ondertaklng  on  the  part  of  the 
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rendee.  In  the  present  case  tbB  allied  pa- 
rol agreement  embodied  an  undertaking  on 
tlie  part  ot  tbe  makers  of  the  notes,  and  one, 
too,  which  1b  in  direct  conflict  with  the  man- 
ner of  payment  provided  tor  therein.  By 
the  notes  Qiey  agreed  to  pay  In  money ;  by 
the  parol  contract  they  were  not  to  pay  In 
money  tmt  In  labor. 

In  Ueredlth  v.  Salmon,  21  Orat  (62  Va.) 
762,  the  bond  InvolTed  was  "to  be  paid  in 
current  fonda,"  and  the  oonrt  held  tb&t  thA 
maker  ndght  prove  by  parol  evidence  that  at 
the  time  of  the  oecntioD  of  the  bcmd  he 
was  given  the  rl^t  to  pay  In  Confederate 
current;  and  again,  in  Steams  v.  Mason, 
24  Grat  (65  Va.)  484,  In  the  case  ot  a  bond 
payable  'In  cnrroit  money  of  Virginia,"  ex- 
trinsic evidence  was  resorted  to  in  order  to 
determine  the  medium  of  payment  which  the 
parties  bad  In  mind.  But  in  botti  <d  these 
cases  the  court  held  that  the  words  to  be 
construed  were  equivocal,  and  such  as  that 
"men  might  honestly  differ  as  to  their  con- 
structlraL"  Consequently,  the  parol  evidence 
did  not  tend  to  vary  or  contradict  but  mere- 
ly, to  explain  and  aid  In  the  interpretetion  of 
the  writtem  instruments.  As  stated  by  Judge 
Staples  in  Meredith  v.  Salmon,  citing  Thor- 
ingtoD  V.  Smith,  8  WaU.  1,  19  U  Ed.  861, 
such  evidence  "simply  explains  an  ambigui- 
ty which  under  tbe  general  rules  of  evidence 
may  be  removed  by  parol.  It  enables  the 
court  simply  to  Interpret  tbe  written  terms 
according  to  the  real  Intent  and  agre^ent 
of  the  parties,  and  to  understand  what  was 
meant  by  the  words  they  have  employed." 

Upon  the  precise  ancstlon  now  before  as — 
the  admissibility  of  parol  t^tlmony  to  show 
that  a  note  or  other  obligation  In  terms  pay- 
able In  mon^  was  In  fact  to  be  discharged  In 
some  other  way — ^we  have  found  no  Virginia 
decision,  but  the  authorities  cited  above  and 
the  reason  of  the  matter  would  seem  necessa- 
rily to  lead  to  the  condusion  that  such  evl- 
drace  Is  InadmissiUe.  There  Is  some  conflict 
of  authority  upon  tbe  question,  but  it  Is  be- 
lieved that  the  conflict  la  more  apparent  than 
Twl,  and  due,  in  some  cases  at  least,  to  the 
follure  to  distinguish  between  a  contempo- 
raneous parol  contract  intrinsically  connect- 
ed with  tbe  vrrltten  ccmtract  and  one  which 
is  extrinsic  and  Independent  of  the  writing. 
The  former,  If  challenged,  cannot  be  availed 
of  for  any  purpose,  while  the  latter  may  be 
the  basis  of  an  Independent  action,  or  of  an 
offset  or  counterclaim  against  a  demand  up- 
on the  written  contract.  This  distinction  is 
concretely  illugtrated  by  the  case  In  hand, 
and  It  Is  frequently  adverted  to  by  courts 
and  text-writers  in  discussing  the  parol  evi- 
dence rule  as  applied  to  money  obligations. 
In  4  Wlgmwe  on  Evidence,  |  2436,  the  au- 
thor saya: 

"For  the  same  reason  aa  in  the  forgoing  class 
of  cases  [agreements  not  to  sue,  or  not  to  en- 
force^ etcj,  an  agreement  concerning  the  mode 


or  medium  of  payment  of  an  obligation  cannot 
be  established,  when  the  docamcnt  in  any  re- 
spect deals  with  Chat  subject;  but  docoments 
bear  sndi  variances  of  detail  in  these  matte n 
that  no  fixed  rule  can  be  laid  down.  An  agne- 
ment  of  renewal,  though  it  mig^it  be  construed 
as  virtually  affecting  tbe  length  of  term  of  u 
obligation,  seems  r^lly  to  ctaicern  a  new  and 
different  obligation.  An  agreement  of  coooter> 
claim  or  set-off,  provided  it  is  not  in  form  or 
essence  a  mere  qualification  of  the  mode  of  pej- 
ment  specified  in  tbe  document,  may  properir 
be  established,  for  it  ooneems  a  separate  obli- 
gation." 

Again,  Mr.  Wlgmore,  dlscusidnff  the  appll- 
catim  fk  the  parol  evidence  role  to  Dutia- 
ble Instroment^  says  Csection  244^: 

"An  extriusie  agreement  as  to  the  mode  ot 
payment,  or  the  amount  of  payment  must  be, 
by  the  foregoing  teats,  ineffective,  dnce  tbe 
parties  have  expressly  dealt  witii  thesF  matten 
in  the  instnunoit;  and  althousfi  an  agreement 
to  concede  a  credit  ot  eoonterdaim,  as  off- 
setting the  obligation  of  the  instrument,  would 
be  a  separate  transaction  and  therefore  valid, 
yet  tiie  distinction  betveen  the  two  may  some* 
times  be  baH  to  draw." 

In  Clement  T.  Hoiu^  118  Iowa.  004,  8S  V. 
W.  766,  there  was  an  actioa  on  a  promissory 
note.  The  case  brings  out  and  ninstratea 
dearly  the  dlstlnctlQn  nndsx  dlscnsdon  liere. 
Tlie  defendant  claimed  ttiat,  by  an  oral 
agreement  prior  to  tiie  CTBcatlon  of  the  note, 
he  had  purchased  certain  goods  from  tlte 
plaintiff,  with  die  at^nilation  that  It  he 
should  be  unable  to  ikU  them  by  a  cotala 
time  he  would  be  allowed  to  retom  them  to 
tbe  plaintiff  at  their  original  cost;  Oiat  be 
sold  part  of  the  goods ;  that  before  tlie  expl- 
ratton  of  the  time  within  whidi  be  was  to 
be  allowed  to  return  tliem,  he  execated  the 
note  sued  on,  reserving  Us  ri^t  to  retom 
such  as  he  could  not  adl,  and  tiiat  he  bad 
been  unable  to  sell  a  part  ot  tbe  goods  wblch 
he  bad  on  hand  when  tbe  note  waa  execated 
and  for  which  It  waa  given,  and  stood  ready 
to  return  them.  Hia  pleadings  admitted  fbf 
execution  of  the  note,  but  offered  the  agree- 
ment: (1)  as  a  defense  to  the  action;  and 
(2)  as  an  ofCaet  or  connterdaim.  The  court 
said: 

"I.  On  the  trial  the  defendant  offered  to  prove 
that  the  alleged  oral  agreement  was  entered  into 
at  the  time  he  purchased  the  goods;  that  he 
exposed  and  ctfered  the  goods  for  sale  at  the 
proper  season,  and  that  said  goods  proved  to  be 
unsuited  for  tbe  trade  supplied  by  him;  that, 
after  diligent  effort  to  sell  the  same  at  a  rea- 
sonable profit,  he  offered  to  return  said  goods 
to  tbe  plaintiff,  and  packed  and  set  aside  the 
same,  and  has  since  held  them  subject  to  the 
order  of  the  plaintiff;  that  the  price  of  said 
goods,  as  diarged  to  defendant,  was  $803.75. 
Defendant  also  offered  to  prove  that  at  the  time 
he  gave  the  note  In  soit  he  eximssly  rcaerved 
his  rights  under  said  agreement  To  these 
fers  plaintiff  objected  as  seeking  to  vary  by  pa- 
rol the  terms  of  tbe  note,  and  the  objection  waa 
sustained.   Under  a  well-established  and  undl*- 
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patcd  rule  of  law  this  evidence  vu  not  admia- 
dble  to  vary  or  contradict  the  terms  of  the 
note,  and  therefore  not  admissible  in  Bfupirart 
of  the  defense  pleaded.  The  note  is  payable  in 
money,  not  in  goods;  and  to  entertain  this 
defense  as  such,  and  to  admit  the  evidence  In 
support  thereof,  would  clearly  vary  the  terms 
of  the  note  by  making  it  payable  in  goods,  In^ 
stead  of  money.  There  was  no  error  in  exclud- 
ing  this  evidence,  so  far  as  the  alleged  defense 
is  concerned,  nor  In  withdrawing  the  defense 
from  the  consideration  of  the  jury. 

"II.  We  now  inquire  whether  the  defendant 
was  Mititled  to  introduce  the  offered  evidence 
in  snpport  of  his  first  counterdaim.  Hia  coun- 
terdnim  shows  a  cause  of  action  against  the 
plaintiff  for  a  money  recovery,  which  he  is  en- 
titled to  have  set  off  against  the  amount  due 
the  plaintiff,  unless  by  ^ving  the  note  in  suit 
he  has  waived  said  right.  *  *  *  If  it  is 
true,  as  defendant  offered  to  prove,  that  his 
rights  under  the  agreement  were  expressly  re- 
served at  the  time  the  note  was  ^ven,  then 
there  was  neither  waiver  nor  settlement  of  those 
rights.  It  is  insisted  that  tliis  evidence  Is  not 
admissible,  because  it  varies  tbe  terms  of  the 
note.  Defendant*  In  this  counterclaim,  does  not 
question  the  i^alntiff's  right  to  a  money  judg- 
ment for  a  balance  due  on  the  note,  but  he  is 
in  the  attitude  of  saying  that»  because  of  the 
matters  alleged  in  the  connterdaim,  •  *  • 
the  plaintiff  owes  him  a  stun  of  money,  wfaldi  he 
asks  to  have  set  off  against  that  confessed  to 
be  due  to  the  plaintiff.  If  these  rights  were  not 
waived  nor  settled,  then  the  defendant  has  a 
cause  of  action  against  the  plaintiff,  the  enforce- 
ment of  which  as  a  set-off  does  not  vary  the 
terms  of  the  note,  though  it  may  operate,  a> 
any  other  rightful  setoff  would,  as  a  part^ 
or  total  payment  of  the  amount  dne  to  the 
plaintiff.  •  •  •  We  condade  •  •  •  that 
the  court  erred  in  ezduding  this  offered  evidence 
in  support  of  the  first  counterclaim,  and  in 
withdrawing  that  counterclaim  from  the  con- 
sideration of  the  jury." 

In  Stein  t.  Fogarty,  4  Idaho,  TOS,  48  Pac. 
681,  there  waa  an  action  on  a  promissory 
note.  The  defendant  admitted  the  execatlon 
of  the  note,  bnt  alleged  that  contemporane- 
ously with  Its  execution  he  and  the  plaintiff 
mutually  agreed  that  the  note  should  be  paid 
by  the  defendant  in  work  and  labor  as  a 
pinmber,  at  the  usual  rates,  upon  a  house 
then  being  constructed  by  the  plaintiff.  The 
court,  holding  the  parol  evidence  Inadmis- 
sible, said: 

"The  question  involved  in  this  case  is  whether 
parol  evidence  of  an  oral  agreement  made  con- 
temporaneously with  a  promissory  note  which 
contains  an  absolute  promise  to  pay  a  specified 
number  of  dollars,  at  a  specified  time,  is  ad- 
misnble  to  ^ve  that  such  note  was  to  have 
been  paid  in  work  and  labor.  It  is  a  well- 
settled  principle,  based  on  public  policy,  that 
parol  contemporaneous  evidence  is  inadmissi- 
ble to  vary  or  contradict  the  terms  of  a  valid 
written  instmmoit.  1  Greenleaf  on  Bvldence,  S 

Se^  alsob  to  tbe  same  eet,  Mumford  t. 
Totanan,  16T  m.  2SS,  41  N.  B.  617;  Traden* 
bn^  T.  Jobnaon,  3  IHtto.  (Unot)  826, 91 K.  W. 
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496 ;  LlavUle  v.  Holden.  2  BIcArthur  (D.  O.) 
329 ;  Thoroburgh  t.  Newcastle  Ballroad  Co., 
14  Ind.  409;  Lang  v.  Johnson,  24  N.  H.  802; 
Roundtree  v.  Gllroy,  57  Tex.  176;  Holt  v. 
Chandler  (Tei.  Or.  App.),  29  S.  W.  532. 

[S,  8]  There  Is  a  line  cases  holding  that 
an  executed  or  fully  performed  contempora- 
neous verbal  agreement  for  the  discbarge  of 
a  note,  as  distinguished  from  an  executory 
contract  for  the  same  purpose,  may  be  shown 
by  parol,  and  will  amstltute  a  good  defense. 
43  L.  B.  A.  483,  note.  We  are  unable  to  give 
our  assent  to  the  doctrine  of  these  cases,  ex- 
cept In  so  far  they  may  be  construed  to 
mean  that  such  a  contract,  when  fully  per- 
formed by  the  maker  of  a  money  obligation 
and  accepted  as  sudi  by  the  payee,  amounts 
to  an  accord  and  satisfaction.  Thus,  for  ex- 
ample, In  Buchanan  t.  Adams,  49  N.  J.  Law, 
636,  10  Aa.  662,  60  Am.  Bep.  666,  the  evi- 
dence showed  that  lumber  waa  in  fact  re- 
ceived as  a  payment  Instead  of  money.  The 
collateral  contract  must  have  been  executed 
in  the  sense  that  something  else  than  money 
has  been  actually  given  and  received  in  sat- 
isfaction of  the  debt.  When  this  has  been 
done,  the  debt  has  been  dlscha^fed.  It  will 
be  true  In  practically  all  cases  tiiat  the  col- 
lateral agreement  Is  executory  at  the  time  it 
is  made,  and  we  are  unable  to  see  any  Talld 
ground  upon  which  to  hold  that  a  different 
rule  of  evidence  should  apply  to  such  a  con- 
tract after  it  has  been  performed,  except,  as 
indicated  above,  in  cases  where  the  perform- 
ance has  been  accepISd  In  discharge  at  the 
obligation.  tTntil  there  has  been  sndi  ac- 
ceptance and  consequent  dlachai^  of  the 
written  obligation  to  pay  money,  it  matters 
not  whether  the  parol  contract  remains  ex- 
ecutory or  has  been  fully  executed  so  far  as 
the  rules  of  evidence  are  concerned,  because 
In  either  case  the  purpose  1b  to  prove  a  con- 
tract different  from  that  which  is  evidenced 
by  the  writing.  Of  course,  an  executed  con- 
tract will  generally  be  of  much  more  value  to 
the  defendant  as  a  counterclaim  or  offset 
against  an  action  on  the  written  (^ligation 
than  a  contract  which  still  remains  execu- 
tory;  but  neither  one  can  be  engrafted  by 
parol  upon  such  obligation  so  as  to  vary  Its 
terms  In  r^^ard  to  matters  completely  covers 
ed  by  it 

In  the  instant  cas^  It  tbe  bill  had  allied 
that,  subsequent  to  the  execution  of  the 
notes,  the  d^endant  acc^ted  the  possession 
of  the  property  and  the  services  of  the  com- 
plainants in  satisfaction  of  the  notes  and 
afterwards  refused  to  release  the  deed  of 
trust,  we  would  have  no  dlfSculty  in  holding 
that  parol  evidence  should  be  admitted  to 
prove  such  acceptance.  This  would  alnply 
be  proving  parol  an  accord  and  sattstac- 
tlon  equivalent  to  payment,  whldi  la  always 
penniBslbl&  And,  as  agaitist  a  defense  baa- 
ed upon  the  state  of  facta  here  supposed. 
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the  BtatQte  of  limitations  would  not  consti- 
tute a  bar.  Thus,  in  Blackshear  v,  Dekle, 
120  Ga.  766,  48  S.  B.  It  was  held  that 
wher^  In  a  sul(  on  a  note,  the  defendant 
pleaded  payment,  alleging  that  the  plaintiff 
bad  accepted  lumber  In  satisfaction  of  the 
note,  the  defense  was  not  barred  by  limita- 
tion, even  though  it  would  have  then  have 
been  too  late  to  sue  for  the  value  of  the  lum- 
ber  or  to  set  up  its  delivery  as  a  counter- 
claim. See,  also,  17  Cyc.  1063;  17  Zl.  a 
L.  745. 

(7-1 1]  But  the  all^aUona  of  the  bill  do 
not  make  a  case  of  accord  and  satisfaction. 
This  la  true  because:  First,  the  written  and 
verbal  contracts  were  contemporaneous, 
whereas  an  accord  lnq)lie8  a  pre-existing 
debt  or  dlQ>ute;  and,  seccmd,  there  was  no 
in  pnesenti  acceptance  of  the  verbal  ar- 
rangement aa  a  anbatltute  for  and  discharge 
of  the  written  contract,  but  only  an  agree- 
ment to  a.ecest>t  In  futnro  a  performancei  at 
the  verbal  arrangement  The  bill  afflrma* 
tirdly  shows  that  there  never  has  been  any 
substitution  of  the  one  omtract  for  the  oth- 
er, the  allegation  bdng  that  the  defendant 
'Is  now  the  owner  of  the  notes,"  and  that, 
tboui^  r^ieatedly  requested,  he  haa  taSleA 
and  refused  to  comply  with  his  agreement 
to  accept  flie  possesrion  of  the  land  and  the 
services  ot  complainants  In  discharge  there- 
of. In  order  to  constitute  a  valid  accord 
and  satlefactlon,  whether  the  substituted  con- 
tract be  executory  or  executed,  "there  must 
be  an  actual  acceptance,  and  not  a  mere 
agreement  to  accept"  2  Mln.  Inst  (3d  Ed.) 
p.  169. 

■There  has  beat  no  contention  before  us 
that  the  alleged  verbal  contract  was  Intended 
as  a  snbetltnte  tor  the  contract  In  writing, 
or  that  it  amounted  to  an  accord  and  satis- 
faction. We  have  mentioned  the  question 
because  the  conflict  In  the  anthorlttes  as  to 
the  effect  In  cases  like  this,  of  an  executed 
verbal  contract  is.  In  our  opinion,  due  to  a 
failure  to  dtstlngufsb  between  facts  which 
constitute  an  accord  and  satisfaction  and 
facts  which  cannot  be  so  construed.  An  ex- 
ecutory contract,  oral  or  written,  may  be  ac- 
cepted In  satisfaction  of  a  pre-existing  de- 
mand or  controversy,  and  when  so  accepted 
the  original  demand  or  controversy  "Is  then 
wiped  out;  it  is  satisfied;  and  the  right  of 
action  for  It  Is  gone,  albeit  It  may  be  that 
out  of  the  transaction  designed  as  a  satisfac- 
tion of  the  original  wrong  a  new  cause  of 
action  may  arise."  2  Mln.  Inst  (3d  Ed.)  166. 
See,  also,  1  Cyc.  313,  314.  note  46 ;  1  Am.  & 
Eng.  Ency.  U  (2d  Ed.)  4Sa;  1  B.  O.  L.  p. 
198.  i  36. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  court  did  not  err  in  dismissing  the 
complainants'  bill,  and  the  decree  complain- 
ed of  Is  therefore  affirmed. 

Affirmed. 


  (SB  w.  Vs.  m) 

WAGNHB  et  aL  T.  BBATEBS.  (Nol  880T,J 

(Sn^one  Oonrt  of  Appeals  of  West  Viiglalk 
March  2,  1920.) 

(SvOdbm*  &v  Me  Court.) 

1.  Taxation  «=}763— Recital  or  SHKBirr's 

RETUBN  or  BAXX  AS  TO  <1UANTITT  OW  LAUD 
FBXVAXLa  OTU  BBOXIFT  I88T7XD  TO  FUB- 
CHABBB. 

Where  the  return  of  calei  of  lands  sold  for 
the  taxes  ddinquent  tiieremi  made  by  a  sheriff 
shows  that  a  fractional  part  of  a  certain  town 
lot  was  sold  for  the  taxes  charsed  SKainst  the 
whole  of  such  lot,  and  purchased  by  a  partica- 
laz  indlvidaal,  and  the  sheriff  issues  a  receipt 
to  such  purchaser  showing  that  he  purchased 
the  whole  of  said  lot  for  the  taxes  so  delinqoait 
thereon,  such  purchaser  will  not  be  entitled  to 
a  deed  for  any  lai^  interest  than  that  shown 
to  have  been  sold  to  him  by  the  sherilTB  return 
of  sales.  The  recitals  of  this  return  will  pre- 
vail over  the  statements  of  the  reedpt  Isned 
to  the  purchaser. 

2.  TAZATion  «»78^£rFXCT  or  tax  d>b» 

rOB  lUUMBB  imXBBBT  TSAR  THAT  BOU>  OTAX- 
BD. 

Where  the  derfc  of  tha  county  court  makes 
ia  deed  to  a  tax  purchaser  for  a  larger  interest 
than  that  shown  by  the  sheriff's  return  of  delin- 
quent sales  to  have  been  purchased  by  him  in 
a  town  or  city  lot  such  deed  will  be  held  to  be 
a  cloud  upon  the  title  to  the  extent  that  it  at- 
tempts to  convey  anything  in  excess  of  the  inter- 
est shown  to  have  been  purchased  by  the  sheriff't 
report  of  sales,  but  will  be  held  to  be  valid 
as  to  such  interest 

Poffenbarger,  J.,  dissenting. 

Appeal  from  Circuit  Court  Wyoming 
Gounty. 

Action  by  Obarles  Wagner  and  others 
against  A.  D.  Beavers.  Decree  Cor  deffend- 
ant  and  itolntlffB  appeal.    Rereraed  and 

rendered. 

C!ook  ft  Howard,  of  Welch,  for  appellants. 

KITZ,  J.  Plfilntlffs  became  the  owners  of 
lot  No.  3  in  the  town  of  Bramblett  in  Wy- 
oming county,  In  the  year  1915.  Prior  to  the 
conveyance  to  them  the  lot  was  entered  up- 
on the  land  books  for  the  year  1915  In  the 
name  of  their  vendor,  and  the  taxes  thereon 
charged  against  the  same  in  his  name. 
These  taxes  were  not  paid,  and  the  sheriff 
returned  the  lot  dellugu^t  for  the  nonpay- 
ment thereof,  and  the  lot  was  subsequently 
offered  for  sale  In  satisfaction  of  the  taxes 
charged  ^gainst  it  at  which  sale  the  de- 
fendant according  to  the  sherUTs  return  of 
sales,  purchased  one-fourth  of  the  lot  for  tbe 
taxes  and  charges,  and,  according  to  the 
receipt  given  him  by  the  sheriff,  purchased 
the  whole  th«>reof  for  such  taxes  and  charges. 
The  lot  was  not  redeemed  within  the  time 
required  by  law,  and  upon  at^llcatlon  of  tbe 
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defendant  tbe  clerk  of  tbe  coimty  court 
made  a  deed  to  bim  conveying  the  whole  lot. 
AUeglDg  many  Irregnlaritles  In  the  tax  sale, 
and  also  alleging  that  only  one-fourth  of  the 
lot  was  purchased  by  the  defendant  for  tbe 
taxes,  and  exhibiting  a  certified  copy  of 
the  sherilTs  return  of  sale  as  evidence  of 
this  fact,  the  plaintiffs  brought  this  suit  to 
cancel  said  tax  deed.  The  defendant  by  bis 
answer  denied  all  of  the  allegations  of  tbe 
bill  except  tbe  allegation  that  the  sheriff's 
return  of  sales  showed  that  he  only  pnr- 
chased  one-foi^rth  of  tbe  lot,  but  as  to  this 
allegation  he  alleged  that  he  bad  In  fact  pui> 
chased  the  whole  lot,  and  exhibited  th6  re- 
ceipt Issued  to  him  by  the  sheriff  as  evi- 
dence of  this  fact  The  case  was  submlftM 
upon  this  state  of  the  record,  and  the  cir- 
cuit court  dismissed  the  lAalntlfTs  bill.  It 
will  be  noticed  that  tbe  only  aueation  in- 
volved is  whether  the  receipt  issued  by  the 
sheriff  to  tbe  purchaser  or  the  return  of 
sales  made  by  tbe  sheriff  to  tbe  county  clerk 
will  control  In  making  the  deed.  If  the  re- 
turn made  by  the  sheriff  to  the  county  clerk's 
office  controls,  th^  the  county  clerk  improp- 
erly made  a  deed  for  more  than  one-fourth 
of  the  lot  If,  on  the  other  band,  the  re- 
ceipt issued  by  the  sheriff  to  the  purchaser 
Is  tbe  peper  which  controls,  tbe  deed  made 
by  tbe  clerk  Is  proper.  Under  our  statute 
tbe  sheriff  making  a  tax  sale  gives  to  tbe 
purchaser  a  receipt  showing  the  land  sold, 
In  whose  name  it  is  sold,  tbe  amount  paid 
therefor,  and  tbe  interest  purchased  therein, 
together  with  certain  other  information. 
This  receipt  la  not  recorded,  and  is  not 
In  any  tens^  nnder  tbe  atatut^  a  muniment 
of  title,  bat  Is  aimply  a  jnanorandum  In  the 
posaeaslMi  of  Uw  purdiaaer  showing  the 
transBctlim  bad  tfg  blm  with  the  sberlfl. 
Tbe  law  does,  bowever,  require  tbe  sheriff 
to  make  a  report  at  the  sales  so  made 
falm  to  tbe  clerk  of  tbe  county  courL  This 
report  be  must  make  under  oath,  and  it  must 
contain,  among  other  information,  the  de- 
Bcripthm  of  the  land  sold,  the  party  in  whose 
uame  sold,  the  name  of  the  purchaser,  and 
tbe  Intere^  purchased.  This  report  ia  re- 
quired to  be  recorded,  and  la  a  muniment  of 
title  of  tbe  tax  purchaser.  The  object  of 
this  report  is  to  perpetuate  the  facts  show- 
ing tbe  transaction,  to  enaUe  the  owner  of 
the  land  to  learn  from  the  record  tbe  fact 
tbat  bis  land  has  been  sold,  and  to  whom, 
and  to  guide  the  offlc»  intrusted  with  the 
power  in  the  execution  and  delivery  of  a 
conveyance  to  tbe  purchaser.  From  this  re- 
turn the  owner  or  any  other  person  interest- 
ed Is  always  enaUed,  by  going  to  the  office 
of  tbe  county  derk,  to  ascertain  with  cer- 
tainty the  evidence  of  the  sale,  and  to  pro- 
tect bis  interest  In  the  premises  by  redemp- 
tion ;  and  the  officer  intrusted  with  the  pow- 
er  of  making  conveyances  is  enabled  to  as- 
certain tbe  description  of  the  land,  the  name 


of  tho  purchaser,  the  quantity  sold,  and 
every  other  thing  which  ttie  law  requires  to 
be  stated  in  tbe  deed.  It  Is  argued  that  tha 
receipt  given  to  the  purchaser  Is  a  paper  of 
superior  dignity,  for  tbe  reason  that  both 
parties  are  represented  In  Its  execution,  while 
tbe  sheriff's  return  of  sales  Is  an  ex  parte 
document.  We  do  not  think  the  faith  and 
credit  to  be  given  to  these  papers  is  to  be 
thus  determined,  but  rather  is  their  status 
to  be  fixed  by  tbe  purpose  which  they  are  in- 
tended to  accomplish.  As  before  seen,  tbe 
purpose  of  this  report  of  the  sheriff  la  to- 
give  notice  to  the  owner  and  any  other  per^ 
son  interested  of  just  what  bas  been  done. 
Tbe  owner,  upon  going  to  tbe  record  and 
finding  that  only  a  part  of  bis  land  has 
been  sold  for  taxes,  may  prefer  to  let  tbe 
purchase  stand  rather  than  redeem,  or  It 
may  be  that  one  having  a  lien  on  the  Iand» 
upon  going  to  the  record  and  seeing  that 
only  one-fourth  of  it  has  been  sold,  and 
knowing  that  three-fourths  of  It  Is  ample 
security  for  bis  debt,  would  foil  to  redeem, 
and  then,  if  the  receipt  issued  by  the  sheriff* 
to  tbe  purchaser,  of  which  no  one  else  has' 
knowledge.  Is  to  control  over  this  report,  the 
creditor,  thus  misled,  would  be  deprived  en- 
tirely of  his  security,  as  well  as  tbe  right 
to  redeem  by  the  lapse  of  time.  In  th^ 
state  of  Xowa  it  seems  tbat  there  is  a  statbte 
somewhat  similar  to  ours  in  regard  to  Is- 
suing a  receipt  to  the  purchaser  at  a  tax  sale, 
as  w^l  as  a  requirement  of  a  r^rt  being 
made  and  recorded.  Under  this  statute  it 
Is  hdd  that  such  report  will  control  when  it 
Is  in  conflict  with  tbe  receipt  given  by  the 
selling  ofilcer.  McCready  v.  Sexton  &  Son, 
29  Iowa,  356,  4  Am.  Rep.  214;  Henderson  v. 
Oliver,  32  Iowa,  512;  Glark  T.  Thompson, 
87  Iowa.  686.  There  are  some  boldli^  in 
Minnesota  to  the  effect  that  tbe  certiflcate 
issued  by  the  seUlng  officer  to  the  purchaser 
will  control  over  a  r^rt  made  by  tbe  sell- 
ing officer,  but  that  is  for  the  reason  that 
under  the  statute  In  that  state  this  certlfl.- 
cate  Is  the  purchaser's  muniment  of  title. 
It  becomes  bis  deed  If  tbe  land  is  not  re* 
deemed  within  tbe  ome  given  the  owner  to 
do  80,  and  it  is  recorded  and  treated  in  all 
respects  as  a  deed  conveying  the  title  with- 
out the  execution  of  any  other  paper,  and 
ttie  statute  In  express  terms  makes  it  prima 
fade  evidence  of  what  it  contains,  so  "that  it 
cannot  be  said  that  these  cases  are  pertinent 
authority  upon  tbe  question  Involved  bere. 

[1]  We  are  of  fqpinlon  In  this  casie  tbat 
tbe  r^rt  of  sale  made  by  tbe  sheriff  must 
coDtrol  as  to  tbe  interest  sold  by  him,  and 
that  tbe  purchaser  was  not  entitled  to  B 
deed  for  any  larger  Interest  than  that  shown 
to  have  been  purdiased  by  tbe  report  of 
sales.  Section  25  of  chapter  81  of  the  Code 
provides  tbat  a  deed  conveying  a  less  amount 
than  that  shown  to  have  been  purchased 
will  not  be  void,  but  does  not  provide  tbat 
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a  deed  may  cooTey  a  larger  Interest  ^^an  Is 
■0  ihown  to  bave  beea  purchased. 

But  can  It  be  said  that  the  deed  Is  abso* 
Intely  void  as  contended  for  by  the  plain* 
tiffs?  It  Is  insisted  that  undw  the  dedslcui 
fat  the  case  of  Shrewsbury  t.  Horse  Creek 
Goal  Land  Gmnpany,  78  W.  Va.  182,  88  S.  Ei. 
10152,  this  deed  Is  absolutely  void,  and  of  no 
effect  to  pass  any  title  whatsoever  to  tiie 
purchaser.  We  do  not  think  that  case  Is  au- 
thority for  tiie  proposition  contended  tor. 
In  Qiat  case  the  sheriff  undertook  to  sell 
an  undivided  Interest  In  land  whldi  It  has 
been  repeatedly  held  was  a  void  sale,  and 
thai  aft«-  the  sheriff  had  sold  this  undivided 
Interest  the  purchaser  undertot^  to  divide 
Oie  land  between  himself  and  the  other  Joint 
ownor  and  take  a  deed  for  the  part  laid 
off  to  himself.  It  was  held  In  that  case 
that  the  sale  and  the  deed  made  under  it 
were  void.  In  this  case  the  sale  Is  not  que»- 
dcHoed.  The  only  defect  is  the  imperfect 
execution  by  the  clerk  of  the  power  oon* 
ferred  on  him  to  make  a  deed.  Instead  of 
makii^  a  deed  for  a  one-fourth  undivided  In- ; 
terest  in  Oils  town  lot  as  he  was  authorlied 
by  law  to  make,  his  deed  attempted  to  con- 
vey the  wh<rte  Oiereof.  This  act  was  uu- 
authorlsed  so  &r  as  It  went  beyond  the  ctm- 
veyance  of  the  Interest  purported  to  have 
been  sold ;  but  can  It  be  said  that  It  is  any 
more  than  an  Illegal  and  defective  perform- 
ance by  the  clerk  of  the  duty  Imposed  up<m 
him  which  Is  cured  by  the  provision  of  sec- 
tion 26  of  chapter  31  of  the  Code?  We  are 
of  opinion  that  this  lmi>erfec(  execution  by 
the  derk  of  the  county  court  of  the  power: 
conferred  upon  him,  so  far  as  it  affects  the 
Interest  purported  to  have  been  sold,  is 
cured,  and  that  the  deed  is  good  to  pass  the 
one-fourth  undivided  interest 

[2]  Our  conclusion,  therefore,  is  to  reverse 
the  decree  of  the  circuit  court  of  Wyoming 
county  and  enter  a  decree  here  canceling  the 
tax  deed  to  the  extent  that  it  attoupta  to 
craivey  a  larger  interest  than  a  one-fourth, 
undivided,  of  the  lot  referred  to,  as  a  dond 
np<m  the  title  of  the  plaintUIs  thereto. 

POFFENBABGER,  J.  (dissentlnsd.  I  am 
unable  to  concur  in  this  decision.  The  tam- 
ing point  is  in  conflict  between  the  list  of  sales 
and  tl}e  memorandum  of  sale  executed  by 
the  sheriff  and  delivered  to  the  purchaser, 
the  former  having  been  made  by  the  sheriff, 
presumptively  la  the  absoice  of  the  purchas- 
er and  after  all  the  sales  had  been  complet- 
ed, and  the  latter  presumptively  at  the  time 
of  the  particular  sale  in  question  and  in  the 
presence  of  the  purchaser;  the  giving  of 
the  receipt  being  an  inter  partes  act,  and 
the  making  of  the  report  an  ex  parte  act 

In  the  Iowa  cases  referred  to  in  the  opin- 
ion prepared  by  Judge  RITZ  and  adopted 
by  my  Associates  the  statute  required  the 
certificates  given  to  the  purchasers  to  be 


made  from  the  record  of  tiie  sales  filed,  and 
not  at  the  time  ctf  the  sale.  fRie  report  or  list 
of  sales  was  first  made  up  and  recorded  of 
filed  for  record,  and  then  the  receipt  car  cat' 
tlficato  was  mada  from  and  based  upon  that 
report  or  record.  The  recd.pt  or  certificate 
was  required  by  express  terms  of  the  statute 
to  conform  to  the  record;  whether  ttie  lau 
ter  was  right  or  wrong.  Under  our  statute 
the  receipt  Is  not  based  upon  the  list  of  sales 
not  made  after  the  filing  ttierei^  It  is  an 
original  paper  and  antedates  tlie  preparation 
and  filing  ctf  the  list  of  sales.  In  Minnesota 
the  order  of  procedure  and  relation  In  point 
of  time  between  the  delivery  of  the  cntifi- 
cate  to  the  purchaser  and  the  making  of  the 
record  are  the  same  as  th«y  are  undv  onrs, 
and  Uiere  the  certificate  Is  regarded  as  the 
better  or  superior  evidence^  and  benee  al- 
lowed to  prevail  over  the  record.  In  instance 
es  of  conflict  If  cQuade  v.  Jaflray,  47  Minn. 
326.  DO  N.  W.  288. 

In  my  opinion,  the  difference  between  the 
legal  status  of  the  purdiaser's  certificate  un- 
der the  Minnesota  statute  and  the  rec^pt 
provided  for  by  ours  does  not  afford  any 
good  ground  of  escape  from  the  effect  of  the 
precedent  found  In  the  decision  above  cited. 
Our  receipt  is  a  formal,  statutory  one  which 
the  selling  officer  Is  bound  to  give  and  for 
which  the  purchaser  pays  a  fee.   It  contains 
the  same  columns  and  provides  for  the  same 
data  that  the  list  of  sales  la  required  to 
have.  In  so  far  as  It  jiertains  to  the  tract  of 
land  embraced  In  It   While  it  does  not  con- 
vey title,  it  is  evidence  of  the  purdiaaer'a 
right    It  constitutes  in  part  the  basis  of 
right  to  obtain  a  deed  for  the  land  mentioned 
In  it   From  It  Is  to  be  ascertained  the  date 
of  the  expiration  of  right  in  the  foimer  own- 
er to  redeem  by  express  provision  of  the 
statute.    The  form  of  deed  prescribed  re- 
cites expiration  of  such  right  "as  appears 
by  the  sheriCTs  receipt  for  the  pundiaae 
money."   Code,  c  81,  i  10.  By  virtue  of  sec- 
tion 16  of  that  diapter  it  Is  made  deter- 
minative of  the  amount  of  the  pundtiaae 
money  and  the  date  from  which  to  calim- 
late  interest  thereon,  in  the  event  of  a 
demptlon.  Though  not  rising  to  the  dignity 
of  a  Minnesota  certificate  In  all  respects,  it 
confers  absolute  and  substantial  rl|^t  re- 
specting both  the  land  and  the  purctwse 
money,  and  It  is  an  inter  partes  paper  em- 
bodying the  evidence  of  a  transaction  be- 
tween two  persons,  as  does  the  Minnesota 
certificate.    Nowhere  In  the  statute  Is  Uie 
list  of  sales  declared  to  be  prima  fade  ccw» 
rect  nor  does  the  prescribed  form  of  deed 
refer  to  It  in  any  way.  The  higher  character 
oi  the  reodpt  Is  shown  by  the  two  instances 
in  which  it  is  expressly  adopted  as  being 
true.  Moreover,  every  receipt  Is  liy  the  codh 
mon  law  deemed  to  be  ivlma  fitde  correct, 
and  the  burden  rests  ypon  him  who  doiles 
Its  comctness  to  overthrow  It  by  prooC 
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Thla  Is  more  fhan  a  mere  receipt  for  money. 
It  la  a  statutory  memorandum  of  a  sale  of 
land,  amounting  to  a  contract  authorized 
by  law.  Wliile  It  does  not  pass  title,  it  Is 
a  contract  having  the  same  dignity  and 
sanctity  as  other  contracts.  Regarded  as  a 
contract,  It  Is  just  as  sacred  and  entitled  to 
Jnst  as  much  respect  as  the  Minnesota  cer- 
tificate. Again,  there  la  no  Intimation  of 
any  imperfection  or  mlateke  In  any  receipt. 
Nowhere  Is  there  a  provision  curing  de- 
fects In  It  Bat  the  statute  does  assume 
probability  ot  errora  and  omlsEdoas  In  the 
ex  parte  list  of  nlea.  Section  26  of  the 
chapter  says: 

"No  irregularity,  error  or  mistake  In  the  delin- 
qoent  list,  or  the  return  Uiereof,  or  in  the  affi- 
davit thereto,  or  in  the  list  of  sales  filed  with  the 
clerk  ot  the  county  court  •  *  •  thall,  after 
the  deed  Is  made,  Invalidate  ot  afE*ct  the  side  or 
deed." 

The  statutory  preference  of  the  receipt 
over  the  list  of  sales  in  the  two  instances 
noted  does  not  argue  lack  of  Intent  to  make 
It  prevail  In  others,  under  the  rule  "EJx- 
presslo  unlus  est  excluslo  alterius."  In 
giving  It  such  effect  In  these  two  Instances, 
the  list  of  sales  Is  not  mentioned.  The  pref- 
erence Is  effected  only  by  necessary  impli- 
cation. Nothing  Is  said  of  the  relative  rank 
and  dignity  of  the  two  papers  anywhere  In 
the  statute.  It  merely  deals  with  and  recog- 
nizes the  receipt  as  the  superior  evidence  In 
the  two  sabsequent  transactions  contemplat- 
ed, redemption  and  the  making  of  a  deed  in 
default  of  redemption.  Becognitton  of  Its  su- 
periority in  these  two  Instances  argues  legis- 
lative Impression  or  assumption  of  general 
sraperiority,  or  Intent  to  confer  It,  and  that 
Impression,  asanmptirai,  or  Intent  agrees 
with  the  general  principle  of  law  that  a  con- 
tract between  two  men,  solemnly  made, 
stands  upon  higher  ground,  In  any  contro- 
-ver^  between  tbem  respecting  Its  subject- 
matter,  than  the  subsequent  condnct  of  one 
of  them  In  the  absence  of  the  other  by  which 
their  relative  rights  In  the  subject-matter 
may  be  affected.  Acts  ot  public  ofhcem  are 
presumed  to  be  right,  but  the  xvesumptlOD 
Is  vebattable.  An  nnlmpeacbed  cmtract  be- 
tween two  £en  la  right  as  matter  of  law,  not 
Bfl  a  matter  of  mere  rebuttable  presumptton, 
eroi  thou^  one  ta  them  acts  aa  a  public 
officer,  and  the  other  In  his  private  capacity. 
That  ttie  rec^pt  la  evidence  ot  a  contract 
made  by  the  sheriff  acting  for  the  state  or 
aame  other  principal  there  can  be  no  doubt. 
The  statute  d«ic»nlnateB  the  transaction  a 
sale,  and  a  sale  always  Involves  a  contract 
Money  is  paid  by  the  purchaser  In  ^dumge 
for  which  he  receives  a  paper  signed  by  the 
slierlff  and  giving  him  conditional  right  to 
call  for  a  deed  which  the  statute  makes 
prima  fade  evidence  of  good  title  against 
the  former  owner  and  persons  claiming  un- 
der blm  and  eooclnaive  «vidence  thereof 


against  other  persons.  That  paper,  when 
produced,  proves  a  conditional  sale  of  cer- 
tain land.  That  there  Is  a  point  In  the  pro- 
ceeding at  which  a  sale  is  effected  the  stat- 
ute necessarily  Implies.  At  what  point  can 
that  tafce  place?  Obvious^  at  the  exchange 
of  the  money  for  the  memorandum  of-salOk 
The  purchaser's  bid  Initiates  the  transactlm, 
and  It  is  completed  by  delivery  of  the  mem- 
orandum.  All  that  precedes  and  follows  la 
ex.  parte.  Now,  the  statute  says: 

"No  sale  or  deed  of  any  such  real  estate  under 
the  provisions  of  this  chapter  shall  be  set  aside, 
or  in  any  manner  affected  by  reason  of  the 
failure  of  any  officer  mentioned  in  this  chapter 
to  do  or  perform  any  act  or  duty  herein  required 
to  be  done  or  performed  by  him  after  such  sale 
is  made,  or  by  the  illegal  or  defective  perform- 
ance, or  attempt  at  the  performance,  of  any 
such  act  or  duty  after  sudi  salft"  Ood^  e.  81, 
§26. 

This  statute  bas  been  enforced  agreeably 
to  Its  letter.  State  .v.  McEldowney,  85  W. 
Va.  1,  47  S.  E.  603;  Starr  v.  Sampselle,  65 
W.  Va.  442,  450,  47  S.  E.  255.  Tbe  sale  hav- 
ing been  completed  by  delivery  of  the  signed 
memorandum,  the  making  out  of  the  list  oS. 
sales  Is  an  act  or  duiy  required  by  the 
sheriff  "after  such  sale  Is  made,"  and  the 
statute  says  total  failure  to  perfonn.lt  shall 
not  invalidate  the  deed  still  later  made. 

Reference  to  the  history  of  tax  deed  leg- 
islation proves  legUlatlve  parpoae  neither 
to  maJce  the  deed  depend  upon  the  lUt  of 
sales  nor  to  make  it  conform  thereto.  Sec- 
ttim  19  of  diapter  81,  Oode  of  1868,  did  re- 
quire Boch  conformity,  saying  the  deed 
slronld  recite  "aU  tbe  material  drcumstances 
appearing  in  hla  [tha  recorder's]  office  in 
relation  to  the  sal&**  In  Jones  v.  Dlla,  18 
W.  Ta.  TSU,  a  deed  conveying  a  less  qaan- 
tity  of  land  than  was  shown  by  Uie  list  of 
sales  to  have  beeai  purchased  was  set  aside 
In  1881.  At  the  next  session  of  tbe  Legisla- 
ture the  requirement  of  that  redtal  was 
stnuA  out  of  Oie  statnte  as  amebdment, 
and  has  nerer  appeared  therein  sincb  Acts 
iSS2,  c  130,  I  19.  At  the  same  time  section 
25  was  so  amended  as  to  prevent  the  setting 
aside  of  deeds  on  the  ground  of  the  dedslon 
In  Jones  v.  Dils.  At  the  same  time  section 
19  was  80  amended  as  to  require  the  deed  to 
recite  the  receipt  or  memorandum  of  pur- 
chase. Instep  of  tlw  list  c£  sales.  And 
again  aectlcm  26  was  then  amended  by  Inser- 
tion of  tbe  broad  curative  inovlslon  above 
quoted.  Inhibiting  the  setting  aside  of  any 
sate  or  deed  for  any  omission  or  error  on  the 
part  of  any  officer  after  sale  was  made. 

Id  view  of  the  superiority  thus  given  to 
the  receipt  or  memorandum  of  purchase,  I . 
do  not  see  how  It  can  be  held  that  in  case 
of  a  discrepancy  the  list  of  sales  can  be 
permitted  to  prevail  over  It.  Tbe  deed 
would  be  good  If  there  were  no  list  of  sales 
at  all.  How  can  a  list  shown  by  the  contract 
to  be  anroneous  be  j^ermittBd  to  invalidate  Itl 
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OSa  B.  WABBEN  GO.  T.  A.  L.  BLACK 
GOAL  00.  et  aL  (No.  899B.) 

4Bivnm»  Onnrt  of  Appeals  of  West  Virginia. 
Ifaidi  2,  1920.) 

(SyUabua  by  tie  Oowt.} 

L  SPBOmO  PEBVOBlU.nCl!  4=375— ConTBADT 
rOB  PUBOHABE  OV  COAL  NOT  SUBJECT. 

Equity  win  not  entertain  a  suit  for  the  ope- 
elfie  enforcement  of  a  contract  for  the  purchase 
of  ooal,  to  be  tiiereafter  mined  and  shipped  on 
the  pordaser's  orders,  in  stated  qaantitiea 
monthly,  until  the  entire  quantity  purchased 
has  been  delivered.  Tht  remedy  by  an  action 
at  law  for  the  brMch  of  such  contract  is  ade- 

2.  SFECmO  PERFOBIUNCS  <SS»S— lErBOLVXHCT 
or  BELLEB  DOES  NOT  OZVX  JDUBDIOTIOK  TO 
BPECIFICAXLT  EltrOBCX  COHTSAOT  VOB  PUB- 
CHASE  or  COAL. 
InsolTeuey  of  the  seller  does  not  confer  juris- 
diction on  a  conrt  of  equity  to  enforce  such 
contract;  the  accident  of  insolvency  does  not 
affect  the  question  of  jurisdiction  in  such  case. 

8.  COBPOBATtOnS  «S»B79(l)'-8TOGKfiOLDBBS 
or  INBOLTBNT  CtmPOBATIOH  HAT  OBOANIZB 
NBW  COBPOmATZOJI  BELZSVID  OF  OBUOATfOnB 
or  OLD. 

The.atockholders  of  an  Insolvent  corporation, 
whose  property  Lb  about  to  be  sold  In  a  judldal 
proceeding  against  it,  may  organize  a  new  cor- 
poration for  the  parpoee  of  buying  the  property, 
and,  if  their  purchase  at  the  judicial  sale  la 
fair  and  free  of  fraud  or  collusion,  the  new  com- 
pany will  take  the  property  relieved  of  the  obli- 
gationB  and  contracts  of  the  old  company  unless 
axinressly  anumed. 

4.  SPBomo  PBBioBicAKOE  <=962-0bimAon 

BXQtnsnfG  BXEBOISE  or  KEOHAITIOAL  BKILL 
AND  CMmTZNUOnB  OTBBBIOar  NOT  SOBJIOT. 

Equity  wHI  not  decree  specific  performance 
•f  a  contract  for  the  sale  of  coal  to  be  mined, 
since  It  involves  the  service  of  skilled  englneen 
in  conducting  coal  mining  operations  requiring 
time  for  Its  performance. 

Appeal  firom  carcolt  Court,  Uonongalla 
Conoty. 

Suit  by  the  George  B.  Warren  Company 
against  the  A.  L.  Black  Goal  Company  and 
others  for  spedflc  performance.  From  an 
order  refusing  to  dissolve  an  injunction  and 
an  order  iqivointlng  a  reoelTer,  the  named 
defendant  appeals.  Reversed,  and  Injuno- 
titm  dissolved. 

Moreland  ft  Gay,  of  Morgantown,  and 
Hofheimer  ft  Tonpleman,  of  darkabn^,  for 

appellant 

Glasscock  ft  Glasscock,  o£  Horgantown,  for 

appellee. 

WILLIAMS,  P.     This  suit  was  brought 

ty  the  George  E.  Warren  Company,  a  cor- 


poration, against  the  Serepi  Coal  Company 
and  A.  L.  Blade  Coal  Company,  also  corpora- 
tions, and  others  to  compel  specific  perform- 
ance of  a  contract  made  on  the  Ist  of  May, 
1919,  whereby  the  Serepi  Coal  Company  sold 
to  the  George  B.  Warren  Company  60,000 
tons  of  coal  at  the  price  of  $1.75  per  ton. 
f.  o.  b.  the  mine,  to  be  shipped  at  such  times 
and  in  sudi  quantities  as  the  buyer  shonld 
designate,  the  shlpmenta  to  be  as  neariy  In 
equal  quantities  per  month  as  piacticableb 
The  coal  was  to  be  nm  of  mine  produced  at 
the  Serepi  Company's  mine  N&  1,  located  at 
MaldsvUle^  Monongalia  county,  and  was  to  be 
delivered  lo  qnantltles  of  4fiS0  tons  ptx 
month.  Paymoit  was  to  be  made  not  later 
than  the  26th  of  eadi  month  for  all  ship- 
ments made  pursuant  to  the  bnyer^  orders 
during  the  preceding  csloidar  month.  The 
buyer  resold  the  coal  to  the  New  Tork  Om- 
tral  Railroad  Company,  and  the  sella  car- 
ried out  Its  agreement  tor  only  a  shwt  time 
and  then  failed  In  Its  contract,  and  Iience 
this  suit.  Tbo  Serepi  Company  was  sariooB- 
ly  embarrassed  flnandally  at  the  time  of  the 
contract  wiOi  plalntUT.  and  suits  were  thai 
pending  against  it.  Its  propwty  wss  atdd 
under  a  decree  in  ttiose  suits,  and  purdmaed 
by  the  codefendant,  the  A.  L,  Blade  Ooal 
Company.  Learning  that  tba  seller  wma 
making  delireries  of  ooal  to  other  pnrduus- 
ers,  plaintiff  presented  Its  MB  to  the  Judge 
In  vacation  and  obtained  an  in}unctt<m  re* 
straining  tbe  aforesaid  companies,  th^  of- 
ficers, agents,  and  servants,  from  selling  and 
shipping  coal  from  the  aforesaid  Sereid  mine 
No.  1,  until  they  shall  have  -first  shipped  to 
plalntUTs  order  at  least  4,660  tons  In  any 
month  during  the  continuance  of  tbe  contract, 
provided  they  shonld  mine  so  much  as  that 
quantity,  and  In  the  event  they  should  mine 
less  than  that  qoantlty  they  were  enjoined 
from  shipping  any  portion  of  it  otherwise 
than  to  the  plalntttTs  order.  The  Injonctltm 
was  awarded  on  the  81st  of  October,  U19. 
and  an  injunction  bond  In  the  penalty  of 
$500  required.  On  the  IStb  day  of  Novem- 
ber, 1919,  the  A.  Ll  Black  Coal  Company 
moved  the  Judge  In  vacation  to  require  an  in- 
crease in  the  amoimt  of  the  injunction  bond 
sufficient  to  cover  any  loss  or  damage  which 
defendant  might  suCter  In  case  the  injunction 
should  be  dissolved,  whidi  motion  plalntUT 
by  counsel  resisted  and  the  judge  overruled. 
The  A.  L.  Black  Company  then  demurred  and 
answered,  and  plaintiff  was  given  leave  there- 
after to  file  In  the  clerk's  office  its  goieral 
and  special  replication  thereta  The  A.  L. 
Black  Coal  Company  thereupon,  on  the  21st 
of  November,  renewed  Its  motion,  made  on 
the  18th,  to  dissolve  the  injunction,  and  leave 
was  given  to  both  plaintiff  and  defendant  to 
file  affidavits  and  take  depositions  respect- 
ing said  motion.  In  support  of  its  motion, 
defendant  filed  the  affidavits  of  Ben  Green, 
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Uax  Dallnaky,  and  Bea  Oppenhelmer,  of- 
ficers and  ■toCkholden  In  both  companies, 
and  Inve  was  given  plalntUTs  connsel  to 
cross-examine  th^,  whldi  was  done.  Where- 
iqKHi  defendant's  motion  vas  overrnled,  "for 
tbe  present,"  and  the  order  suspended  for  20 
di^  to  give  defendant  an  opportunity  to 
ai^ly  to  tills  court  Cor  an  appeal.  On  the 
24th  of  Koranber  on  plaintiff's  motion,  and 
pursuant  to  notice,  tbe  Judge  In  vacation 
appointed  a  recetver  to  take  diarge  of  and 
operate  the  coal  mine,  known  as  Soepl  mine 
No.  1,  lately  owned  by  the  Serepl  Goal  Com- 
pany, and  authorized  him  to  employ  servants 
to  mine  tta  coal  therefinxm,  and  to  ship  ttie 
same  to  the  orders  of  the  plaintiff  In  quanti- 
ties of  4,5S0  Uma  per  month  uat&  tbe  mini- 
mum amount  provided  for  by  tbe  contract 
between  said  Serepl  Company  and  plaintiff 
ebaU  be  deUvered  according  to  the  terms 
thereof,  and  required  the  receiver  to  make 
semimonthly  reports  to  tbe  court  from  the 
date  of  bis  appointment  and  qnallflcatlon, 
and  required  him  to  execute  a  brad  In  the 
penalty  of  ^,000,  and  any  coal  mined  during 
any  month,  in  excess  of  Qie  quantity  pur- 
chased by  plaintiff,  was  directed  to  be  sold 
at  the  highest  price  obtainable  and  the  pro- 
ceeds thereof  to  be  applied  to  Uie  existing 
debts  of  the  A.  L.  Bla<^  Goal  Company. 
From  the  decrees,  refusing  to  dissolve  the  In- 
junction and  appointing  a  receiver,  defendant 
has  appealed. 

[1,  21  In  order  to  ascertain  whether  or  not 
tbe  Judge  properly  overruled  defendants  mo- 
tion to  dissolve  the  InJonctioD.  it  Is  neces- 
sary first  to  determine  whether  the  contract 
sued  on  Is  one  which  caa  be  specifically  en- 
forced by  a  court  of  equity.  Ordinarily, 
courts  of  equity  will  not  enforce  contracts 
for  the  purchase  or  the  sale  of  personal  proi>- 
erty  to  be  used  for  purely  commercial  pur* 
poses,  the  remedy  at  la.w  for  damages  lor  a 
breach  of  such  contracts  being  regarded  gen- 
erally as  complete  and  adequate.  There  is 
Imrdly  any  article  of  commerce  that  Is 
more  easily  obtained  In  the  open  market  than 
coal  It  is  true  plaintiff  alleges  that  it  made 
diligent  effort  to  buy  other  coal  of  similar 
quality  to  that  contracted  for,  and  had  not 
been  able  to  do  so ;  but  this  Is  denied  in  the 
answer,  and  the  abundance  of  the  product 
Itself  discounts  the  averment.  That  plaintiff 
may  not  have  been  able  to  buy  coal  from  the 
producers  to  whom  it  applied  does  not  show 
that  It  cannot  do  so  in  a  reasonable  time  by 
applying  to  others.  The  coal  contracted  for 
Is  not  shown  to  be  of  pecuUsr  qiullty  and 
differeDt  from  coal  produced  from  other 
mines  in  the  same  vldnlty.  Goal  is  abundant, 
and  if  plaintiff  Is  willing  to  pay  the  price  It 
can  get  it  That  It  may  have  rendered  itself 
liable  to  an  action  for  damages  by  contract- 
ing to  sell  the  same  coal  to  the  New  York 
Central  Railroad,  on  the  strength  of  its  con- 
tract for  the  delivery  thereof  by  the  Serq^i 


Coal  Company,  does  not  give  equity  JurlsdlC' 
tlon ;  neither  does  the  alleged  insolvency  of 
the  Serepl  Coal  Company  and  of  the  purcba^ 
er  of  Its  property  at  the  Judicial  sale,  the  A. 
L.  Blade  Coal  Company,  confer  Jurisdiction. 
It  is  true  some  courts  have  held  that  Insolven- 
cy Is  a  consideration  in  determining  whether 
or  not  a  contract  diould  be  enforced;  but, 
on  the  cmtrary,  other  courts  have  held  that 
Inscavency  furnishes  an  additional  reason 
tor  dmylng  Jurisdiction,  tor  the  reason  tiiat 
performance  of  his  contract  by  an  insolvent 
d^endant  would  enable  a  plaintiff  to  obtain 
a  preference  over  tbe  defendant's  other  credi- 
tors. AlUiough  equl^  Jurlsdlctlott  to  compel 
performance  of  contracts  Is  not  confined  to 
Hioee  relating  to  real  eBtote,  'Bttll,  before  It 
will  enforce  contracts  relating  to  the  sale  or 
purchase  of  personal  property,  lime  must 
exist  reasms  <ilearly  shonrlng  that  the  reme- 
dy at  law  tor  a  Iveach  thereof  la  toadequate, 
sndi  for  Instance  as  toat  the  article  cannot 
be  obtelned  on  the  open  market,  or  Is  affected 
with  a  pretlum  affectlonis,  or  that  Ihi  Injury 
to  plaintiff  Is  not  compensable  In  damages. 
But  coal  is  a  commodity  at  such  universal 
use  and  great  abundance  and  Is  of  sucb  vi- 
tel  necessity  to  the  InduBtries  of  tbe  country 
and  tbe  comfort  of  the  people  that  the  gov- 
ernment in  its  wisdom  has  seen  fit  to  r^a- 
late  Its  price  for  a  tlm&  All  the  coal  capable 
of  being  produced  by  the  nomerons  coal 
mines  in  the  vast  coal  region  In  the  northern 
part  of  this  state  certainly  was  not  sold,  so 
that  the  amount  of  60,000  tons  could  not 
have  been  obtained  by  plaintiff  to  teke  the 
place  of  that  it  bad  contracted  for,  between 
May  1st  when  the  contract  was  made,  and 
October  31st  when  this  suit  was  brought 
A  case  where  a  plaintiff's  damages  for  a 
breach  of  contract  can  be  ascertained  more 
certelnly  and  definitely  than  in  the  case  here 
presented  can  scarcely  be  im^lned.  Equity 
Jurisdiction  Is  not  affected  by  the  accident  of 
defendant's  insolvency.  'If  the  contract  is 
not  of  that  class  which  equity  will  enforce, 
defendant's  insolvency  will  not  aid  the  Juris- 
diction ;  it  must  exist  independently  of  that 
fact.  Pomeroy's  Spec  Performance  C2d  Ed.) 
I  26;  Knott  v.  Mfg.  Co.,  SO  W.  Va.  7»0,  6 
S.  B.  266 ;  DiUs  v.  Doebler,  62  Conn.  866,  26 
Atl.  398,  20  L.  R.  A.  432,  36  Am.  SL  Rep.  346; 
GUIett  V.  Warren,  10  N.  M.  523,  62  Pac.  076 ; 
HeUman  v.  Union  Canal  Co.,  37  Pa.  100; 
Crawford  v.  Bradford,  23  'BTa.  404,  2  South. 
782 ;  McLaughlin  v.  Plattl.  27  Cal.  461;  Unit- 
ed N.  J.  B.  R.  &  0.  Co.  &  P.  B.  B,  Go.  T. 
Hoppock,  28  N.  J.  Eq.  261. 

That  compensation  in  damages 'furnishes  a 
complete  and  satisfactory  remedy  for  the 
breach  of  the  contract  In  this  case  denies 
equity  Jurisdiction.  HIssam  v.  Parilsh,  41 
W.  Va.  686,  24  S.  B.  600,  66  Am.  St  Rep. 
892;  United  Fuel  Gas  Co.  v.  W.  Va.  Pavtofc 
Co.,  74  W.  Va.  484,  82  S.  E.  320 ;  Blade  Dia- 
mond Goal  Mining  Go.  v.  J<mes  Coal  Co.,  20O 
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Ala.  276,  76  Soutb.  42;  Javlerre  t.  Central 
AUagracIa,  217  U.  S.  502,  30  Sup.  Ct.  C98, 
54  L.  Ed.  859.  Mutuality  Is  the  well-recog- 
nizcd  principle  of  specific  performance,  and  it 
cannot  be  doubted  for  a  moment  that,  if 
plaintiff  had  failed  to  carry  out  ita  obliga- 
tion with  defendant,  defendant's  remedy  in 
BD  action  for  damages  at  law  would  have 
been  adequate.  This  Is  merely  an  additional 
argument  to  show  that  equity  does  not  have 
jurisdiction  to  enforce  the  contract. 

[4]  Another  reason  why  equity  does  not 
have  Jurisdiction  In  this  case  Is  because  the 
contract  involves  the  service  of  skilled  en- 
gineers in  conducting  coal  mining  operations, 
requiring  time  for  its  performance,  .and 
courts  of  equity  do  not  ordinarily  undertake 
the  performance  of  contracts  requiring  the 
exercise  of  mechanical  skill  and  continuous 
oversight  Martin  v.  South  Bluefleld  Land 
Co.,  81  W.  Va.  62,  94  S.  D.  493;  Grape  Creek 
Coal  Co.  V.  Spellman,  39  111.  App.  630. 

[3]  The  bUl  alleges  that  the  A.  L.  Black 
Coal  Company  was  conceived  and  formed  for 
the  purpose  of  taking  over  the  property  of 
ihe  Serepl  Company ;  that  the  officers  and 
stockholders  of  the  two  companies  are  made 
up  principally  of  the  same  individuals ;  and 
that  the  officers  of  the  A.  L.  Black  Company 
had  knowledge,  at  the  time  they  purchased 
the  property  at  the  judicial  sale,  of  the  ex- 
istence of  the  unfulfilled  contract  between 
plaintiff  and  the  Serepl  Company.  It  also 
appears  that  on  the  Ist  of  May,  the  date  of 
the  contract  sued  on,  the  Serepl  Company 
was  largely  indebted,  and  that  certain  ven- 
dors' Hen  suits  had  been  brought  against  it' 
and  were  then  pending,  one  brought  by  Dar- 
la  Layton  to  enforce  a  vendor's  lien  on  55 
acres  of  coal,  one  portion  of  defendant's 
property,  and  another  brought  by  the  Cass 
Coal  Company  to  enforce  a  v&aAor'a  Hen 
against  both  pieces  of  coal  property  owned  by 
defendant,  and  later  a  third  vendor's  lien  sntt 
was  brought  by  David  H.  Courtney  against 
it;  that  the  two  first-named  suits  were  beard 
together  on  the  24th  of  May,  1919,  and  a  sale 
ordered  of  defendant's  property  and  com- 
missioners appointed  end  authorlEed  to  make 
sale  thereof;  that  tbey  did  sell  It  to  the  de- 
fendant the  A.  L.  Black  Coal  Company,  at 
public  auction,  It  being  the  hlgh«t  bidder, 
at  the  price  of  $70,000,  of  which  amount  It 
paid  in  casta  a  one-third  part,  and  executed  its 
two  pnrchaae-money  notes  finr  tbe  residue, 
payable  on  January  24, 1^  and  1921,  respec- 
tively; and  that  this  sale  was  confirmed  on 
the  10th  day  of  October,  1919.  The  bill  does 
not  allege  that  these  salts  were  collusire,  nor 
tliat  there  was  any  firaud  in  procoring  the 
sale  to  be  made^  nor  that  the.  A.  Zi.  Black 
Company  pundiased  the  pnqjierty  wlQi  assets 
belonging  to  tbe  Serepl  Company.  In  fiict, 
the  bill  alleges  that  both  the  Serepl  Goal 
Company  and  the  A.  Ia  Black  Company  are 
InaoivoiL   The  eontentUm  seems  to  be  that. 


because  tbe  new  company  Is  formed  of  the 
same  stockholders  and  directors  that  formed 
the  old  company,  and  purchased  with  knowl- 
edge of  plaintiff's  contract.  It  Is  merely  the 
successor  to  the  old  company  and  is  bound 
to  fulfill  Its  contract.    This  can  hardly  be 
the  law,   A  corporation  is  liable  only  to  the 
extent  of  its  assets,  and  for  anght  that  ap- 
pears in  the  record  It  took  all  the  proceeds 
from  tbe   sale  of  the  Serepl  Company's 
property   to   pay   off   the   debts  against 
it.    If  the  sale  was  fair  and  free  from 
fraud,  and  there  Is  no  averment  or  show- 
ing to  tbe  contrary,  tbe  purchaser  wotild 
take  It  discharged  of  the  debtor's  obliga- 
tions.   In  addition  to  the  debts  for  which 
suits  bad  been  brought  against  It,  tbe  bin 
avers  that  tmst  deed  Hens  on  the  Serepl 
Company's  property,  aggregatli^  more  than 
$19,000,  existed  In  favor  of  Dalinaky.  Greai. 
and  Oppenhelmer,  and  were  created  before 
the  date  of  plaintiff's  contract  Fnrthermore, 
the  bill  alleges  that,  on  the  eth  of  October, 
before  the  sale  of  Its  property,  the  Serepl 
Company  confessed  judgments  In  favor  of  tbe 
aforesaid  parties,  severally,  and  one  In  fa- 
vor of  the  Long  Powder  &  Supply  Company, 
aggregating  more  than  $8,500.    It  is  not  al- 
leged that  these  debts  were  fraudulent,  or 
that  the  Judgments  were  fraudulently  obtain- 
ed; but,  on  the  contrary,  It  Is  alleged  that 
the  Serepl  Company  owed  other  debts  besides 
these  and  was  insolvent    There  la  no  pre- 
tense that  any  of  the  stockholders  In  tbe  new 
company  were  Indebted  to  the  old  company 
for  stock  In  it  at  the  time  of  the  formaticm  ot 
the  new  company.    On  what  theory,  then, 
can  the  new  company  be  held  Uable  for  the 
obligations  of  the  old  one?    Certainly  not 
for  the  simple  reason  that  It  is  composed 
principally  of  the  same  officers  and  stock- 
holders.  Tbe  stodcholders  of  tbe  old  com- 
pany, if  they  acted  In  good  faith,  and  there 
is  no  averment  that  they  did  not;  had  a  right 
to  organize  a  new  ooiiioratlon  to  bur  tbe 
property  of  the  Insolvent  one,  and  when  the 
new  cHupany  pnrcliaaed  at  the  Jndidal  sale 
it  took  Uie  property  free  from  the  obllgatlaii 
of  piaintitCs  contract   7  Bletdier,  Corpora- 
tions, i  4988;  4  Cook,  Corp.  H  460  and  490: 
National  Foundry  &  Pipe  Works  v.  Oconto 
City  Water  Supply  Co^  105  Wis.  48^  81 N.  W. 
126;  Hukle  t.  Bailway  Co.,  71  Kan.  2S1.  80 
Pac.  603.  6  Ann.  Cas.  83;  AUea  t.  H.  E. 
Church,  127  Iowa,  00,  102  N.  W.  808;  09  L. 
R.  A.  265,  109  Am.  St.  Bep.  366,  4  Ann.  Cas. 
257;   Moyer  r.  Ft  Wayne,  GlntL  St  Louis- 
ville By.  Co.,  132  lud.  88,  81  N.  B.  507;  and 
Equitable  Trust  Co.  v.  UiUted  Box  Board  ft 
Paper  Co.  (D.  C.)  220  Fed.  714. 

The  fact  that  the  sale  at  tbe  Serepl  Com- 
pany's property  was  an  Involuntary  one,  and 
that  no  fraud  la  alleged  on  the  part  <^  the 
pur<^Bser,  the  A.  U  Black  Compan7»  rmder 
the  authorities  cited  by  ^ipelletfa  coimsd  In- 
applicable. 
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Equity  being  vrlQiont  Jurlsdictloii  to  enter- 
tain Oie  salt,  It  f<^owB  that  the  Judge  bad 
no  li^t  to  grant  the  Injunction,  which  waa 
only  for  Oie  inupoee  of  compelling  compliance 
with  Ita  contract  by  the  defendant,  and  like- 
wise  no  Jnrladlctlon  to  apptdnt  a  rec^Ter  to 
take  charge  and  <q>erate  defendant's  property. 
Even  If  the  court  had  had  Jurisdiction  to  en- 
tertain the  suit,  it  was  Improper  to  apptrint 
a  recover  and  luTest  him  with  power  to  mine 
the  coal  and  deliver  it  to  plaintiff's  cvder,  not 
to  exceed  the  quantity  provided  by  the  con- 
tract to  be  delivered  monthly,  in  advance  of 
the  final  hearing  of  the  ease  upon  its  merits. 
The  effect  was  to  give  final  reli^  to  the  plain- 
tiff in  advance  of  the  bearing,  and  gave  it  a 
decided  advantage  over  defendant  The  sta- 
tus quo  of  the  parties  should  be  preserved, 
as  nearly  as  possible,  until  ttie  final  liearing 
upon  the  merits.  The  prime  ot^ect  (tf  a  le- 
celTershlp  Is  to  preserve  the  subject-matter 
until  the  suit  is  finally  determined.  Bainey 
V.  Freeport  Smokeless  Ooal  ft  Ceding  Ca,  68 
W.  Ta.  424,  62  S.  B.  628;  ^hn  v.  Weln- 
bezger,  47  W.  Va.  127.  84  8.  B.  746. 

The  decrees  appealed  from  will  be  reversed, 
the  injunction  dlssdved,  and  the  cause  re- 
manded, with  Instmcticms  to  tbe  lower  court 
to  discharge  the  recover  after  he  has  made 
proper  settlement  of  his  acoonnta. 

Reversed  and  remanded. 
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CALLISON  V.  BRIGHT  et  al    (No.  8911.) 

<Snpreme  Court  of  Appeals  of  Wert  Virginia. 
Maieh  0^  192a) 

(BvIUOhu  bv  the  Court.) 
%.  Wills  «b€9&(2)— Eqttxtt  will  construe 

WnxS  ONLY  WHIN  NECE8BABT. 
Oenerally  jurisdictioo  in  equity  to  construe 
wills  arises  only  in  cases  where  there  Is  neces- 
sity for  such  construction  in  relation  to  actaal 
controversies  as  to  matters  which  are  proper 
subjects  of  equity  jurisdiction.  There  must  be 
■omedilng  more  In  the  salt  than  the  mm  c<ki- 
atmetloa  of  an  instmmait 

2.  Trusts  4=»2n)6— Bquitt  will  oonbtbux 

inSTBiniENT  OMLT  WHKRB  nUCXDIATK  HBCB8- 
8ITIXB  BBQUDU:  CON8TBUCTION. 

A  fiduciary  will  be  permitted  to  come  Into 
a  court  of  equity,  for  conatractlon  ot  an  instru- 
ment under  which  he  is  actlnff,  only  for  the 
purpose  of  guidance  in  the  administration  of  the 
estate  intrusted  to  his  care  as  Immediate  neces- 
sities may  require^  and  a  conrt  of  equity  will 
decline  to  extend  its  owatmotlon  to  cover  con- 
tlngendes  which  may  never  arise,  n,  if  at  all, 
at  some  remote  date.  Hie  decision  <^  snch  ques- 
tions will  be  postponed  for  future  considera- 
tion upon  the  apphcatioa  ot  such  fiduciary,  or 
other  person  Interested,  when  the  occaiiioQ  tiiere- 
for  arises. 
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3.  Bqtrnr  «=>19B— Oobs-bill  must  he  ldc- 
rrED  IN  soopa  to  «ubjuot-iuttbb  of  bxll. 

A  crosB-bOl,  or  an  answer  In  the  nature  of 
a  cross-bill,  praying  for  relief,  must  he  limited 
in  its  scope  to  the  subject-matter  of  the  bill. 
It  cannot  introduce  new  and  distinct  matter, 
even  though  the  same  may  be  related  in  some 
way  to  that  set  up  in  tiie  Ull. 

4.  EqinTT  «=>196— Ih  bjuoutob'b  suit  vob 

CONffrKUOnON  or  will,  widow's  DElCAnD 

FOB  ASSiainaEirr  of  dowub  was  not  FBorra 

fob  CB088-BZLL. 

In  a  salt  brought  by  an  ezecntcHr  <rf  a  de- 
cedent's estate  to  obtain  the  aid  of  a  court  of 
equity  in  the  administratioD  thereof,  an  answer 
in  the  nature  ot  a  cross-bill,  filed  by  the  testa- 
tor's widow,  asUng  that  her  dower  be  ass^ed 
hi  die  real  estate,  and  also  asking  tiiat  a  claim 
which  she  asserts  agalnrt  her  husband's  estate 
may  be  adjadlcated,  and  the  amount  fherecrf 
determined  and  decreed  to  her,  does  not  present 
proper  matter  for  a  cross-bill  or  answer  in 
the  nature  of  a  cross-bill,  and  an  meepOan' 
thereto  la  properiy  sustained. 

Appeal  from  drcolt  Oonrt,  Pocabontas 

County. 

Snlt  by  Oeorge  W.  Oalllson,  executor  of 
James  K.  Bright,  deceased,  against  Mattie 
J.  Bright,  Nannie  K.  Marshall,  Boswell  a 
Bright,  and  others,  for  a  construction  of  will. 
From  a  decree  In  favor  of  Boswell  O.  Bright, 
Nannie  K.  Marshall  appeals.  Reversed  in 
part,  and  affirmed  In  part 

L.  M.  McClintlc  and  F.  B.  HUl,  boQi  of 
Marllnton,  for  appellant. 

Hairy  Gilmer,  of  Lewlsburg,  and  W.  A. 
Bratton.  of  Hai^ton,  for  appellees. 

BITZ,  J.  On  the  11th  day  of  April,  1918, 
one  James  E.  Bright  died  seised  ot  a  con- 
siderable estate,  leaving  a  will  whidi,  omlt^ 
ting  the  formal  parts,  is  as  follows: 

"Ist:  After  the  payment  of  all  my  Jast  debts 
and  frnryol  tapeneea  I  *will  and  bequeath'  to  my 
wife,  Mattie  J.  Bright,  all  my  property  real  and 
personal,  to  have  the  full  use  and  benefit  of  dur- 
ing her  natural  llf&  2nd:  At  my  wife's  death 
I  'Will  and  bequeath*  to  my  wife's  niece  and 
my  namesake  'Nannie  K^e  Callison*  0f  she  Is 
living  at  that  time)  all  my  property  real  and 
personal  of  every  kind  and  ditoripiiont  to  have 
and  to  hold  forever.  If  the  said  Nannie  Kyle 
Callison  is  not  living  at  that  time,  then  I  'wfll 
and  bequeath'  to  my  brother  Boewell  01  Br^t, 
now  of  Clarence  Shelby  County,  Uo^  aB  my 
property  real  and  personaL  If  aforesaid  Nan- 
nie K.  Callison  should  come  in  pofsetafoit  of  the 
property  and  shonid  die  without  Issoe*  and 
there  is  any  part  ot  my  estate  not  nsed  by  her 
up  to  that  time,  I  want  It  to  go  to  my  brother 
Boswell." 

He  left  surviving  him  his  widow,  the  de- 
fendant Mattie  J.  Bright,  named  in  the  will, 
and  also  the  defendant  Nannie  K.  Marshall, 
who  is  the  same  person  as  Nannie  Kyle  Oal- 
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llaon.  8be  bavlng  snbeeooent  to  the  maUng 
of  Bald  will  Intermarried  with  one  Marshall, 
and  alao  his  brother,  Bosw«ll  0.  Bright,  who 
la  likewise  mentioned  In  the  wllL  The  plain- 
tiff. George  W.  Gftlllson,  pnraaant  to  the  ai>- 
polntment  made  In  the  will,  qualified  as  ex- 
ecntor  thereot  The  estate  wmalated  of  a 
considerable  amount  of  personal  property  and 
a  small  piece  of  real  estate.  The  widow,  Mat- 
tie  3.  Bri^t,  renounced  the  pro'rlslon  made 
for  her  In  thi  will  and  elected  to  take  the  pro- 
vision made  for  her  by  law  In  such  cases. 
The  executor  filed  his  bill,  alleging  that  he 
has  converted  all  of  the  personal  property 
into  money  or  Interest-bearing  securities,  and 
holds  the  same  in  his  hands ;  that  the  debts 
of  the  estate  are  inconsiderable,  and  that  he 
1b  in  doubt  as  to  what  disposition  to  make  of 
the  personal  property — Nannie  Kyle  Marshall 
daimlng  that  she  is  entitled  to  receive  the 
whole'  thereof  remaining  after  paying  to  the 
widow  the  provision  made  for  her  by  law. 
and  the  defendant  Boswell  Bright  Insisting 
that  said  Nannie  Kyle  Marshall  Is  only  enti- 
tled to  receive  the  beneficial  use  of  such  prop- 
erty during  her  life  after  the  death  of  the 
widow,  the  same  to  pass  to  any  children  she 
may  leave  surviving  her,  or.  In  case  she 
leaves  no  children  surviving,  the  same  to  go 
to  the  said  Boswell  a  Bright 

It  wlU  be  otwerred  by  the  will  that  provi- 
sion was  nude  for  the  widow  bg  giving  her 
a  life  estate  In  all  of  flie  pn^rty,  and  the 
d^endant  Nannie  K.  Marshall  was  g^ven  the 
ronalnder,  If  she  dionld  be  living  at  tiie 
death  of  the  widow ;  and  the  further  provi- 
sion is  made  that,  in  case  the  said  Nannie 
K.  Marshall  should  not  be  Uvlng  at  the' death 
of  the  widow,  then  the  estate  should  go  ab* 
solutely  to  Boswell  0.  Bright,  tfr,  if  the  said 
Nannie  K.  MardiaU  should  be  living  at,  that 
time,  and  should  oome  Into  the  use  of  the  es- 
ta^  and  die  without  Issue,  It  should  go  to 
the  said  Boawell  O.  Bright  Nannie  K.  Mar^ 
shall  contends  tlint  the  will  gives  her  a  vested 
remainder  in  tlie  estate  after  the  death  ot 
Mattie  J.  Bright  and  tiiat  the  provisions 
made  therein  for  Boswell  0.  Bright  are  void 
and  cannot  take  effect  The  executor  has 
doubt,  as  he  alleges,  as  to  what  should  be 
done  with  the  part  of  the  estate  not  going  to 
the  widow.  Of  course,  the  provision  made  for 
the  wldQW  under  the  law  is  clear,  and  there 
iB  no  doubt  thereof,  nor  is  the  aid  of  the  court 
asked  In  that  regard;  but,  after  paying  to  tbe 
widow  the  part  of  the  i>ersonal  estate  to 
which  she  Is  entitled  under  the  law,  there  Is 
left  In  the  hands  of  the  executor  two-thirds 
thereof,  and  he  asks  the  advice  of  the  court 
as  to  what  disposition  to  make  of  this  money. 
The  court  below  decreed  that  be  should  re- 
tain this  in  his  possession  and  invest  tbe  same 
until  the  death  of  Mattie  J.  Bright,  holding 
that  Nannie  K.  Marshall  had  no  right  to  the 
possesslott  of  any  of  such  estate,  unless  she 
survived  her  aunt,  tbe  testator's  widow,  and 


no  objecUon  la  made  to  this  part  of  the  decree 
by  either  party. 

The  executor  asked  the  court  to  go  forther 
and  advise  him  what  disposition  to  make  of 
the  estate  at  the  death  of  Mattie  3.  Bright, 
and  In  pursuance  of  this  request  the  court 
construed  the  will,  advising  the  executor 
what  to  do  under  the  various  contlngendes 
that  might  arise,  or  the  various  conditions 
that  might  exist  at  that  time.  The  executor 
is  advised  that  In  case  Nannie  K.  Marshall 
departs  this  life  before  the  wldoiw,  Mattie  J. 
Bright,  the  estate  shall  be  turned  over  to 
the  defendant  Boswell  O.  Bright;  that  in 
case  the  said  Nannie  K.  Marshall  survives  the 
widow,  then  the  executor  shall  retain  the  es- 
tate in  his  bands  and  pay  to  Nannie  K.  Mar- 
shall the  Income  arising  therefrom  during 
her  life  and.  In  case  she  dies  without  Issue, 
turn  over  the  corpus  thereof  to  the  defendant 
Boswell  G.  Bright ;  w  If,  on  the  other  hand, 
she  should  die  leaving  living  issue,  the  corpus 
thereof  to  be  turned  over  to  such  living  issue. 
It  will  thus  be  seen  that  tbe  court's  decree 
provides  fbr-  future  contingencies,  some  of 
which  can  never  arise,  and  none  of  whlA 
may  arise. 

[1,  2]  Courts  of  equity  have  no  Jurisdlctloa 
to  construe  wills,  except  as  an  aid  to  the 
fiduciary  in  administering  the  estate,  ^e 
jurisdicti(Hi  of  courts  Is  exerdsed  fbr  tbe 
purpose  of  detetmlnlng  actual  controversies, 
and  not  for  the  purpose  of  settling  In  advance 
matters  which  may  or  may  not  arise,  d^iend- 
Ing  uprai  whether  certain  conditions  exist  at 
a  partlcalar  future  time.  It  may  be  that 
Nannie  K.  Marshall  wlU  have  died  vrltlioot  Is- 
sue before  tbe  death  of  Mattie  T.  Bright,  In 
whldi  event  there  will  be  no  ccntroveray  to 
settle,  and  the  question  upon  which  Oie  ctr- 
cnit  court  passed  as  to  tbe  proper  construe^ 
tion  of  this  will  will  become  a  purely  academ- 
ic one.  Tb6  luddlngs  of  this  court  have  md- 
formly  been  that  equity  Jurisdiction  only  ex- 
ists to  construe  a  will  where  there  Is  neces- 
sity therefor  in  relation  to  actual  controm^ 
sles  existing  at  the  time  such  constmctkm  is 
sought  There  must  be  a  present  need  for  the 
aid  of  tbe  court  in  the  admintetratlon  <tt  tbe 
^tate,  and  the  court  will  go  no  further  In 
such  construction  than  tbe  Immediate  neces- 
sities require.  It  will  decline  to  extend  Its 
Jurisdiction  to  the  solution  of  problems  whlt^ 
may  possibly  arise  in  the  future.  Such  ques- 
tions will  be  postponed  for  future  determina- 
tion, upon  the  application  of  the  fiduciary,  or 
some  party  In  interest  If  the  contingencies 
upon  whldi  they  dei>end  ever  come  Into  ex- 
istence. Prltchard  v.  Prttchard,  83  W.  Ya. 
652,  98  S.  B.  8T7;  Buskirk  v.  Bagland,  66  W. 
Va.  749,  65  S.  E.  101 ;  Martin  T.  Martin.  62 
W.  Va.  381,  44  S.  B.  198.  It  follows  that  the 
decree  of  the  circuit  court,  so  far  as  It  pro- 
vides for  future  possible  contlngendes,  la 
improper. 

[t,  4]  The  defendant  Mattie  J.  Bright  filed 
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an  answer  In  t2il8  case^  ta  which  ahe  set  np  a 
dalm  for  92,000  agalntt  the  estate  of  her  hua- 
band,  fafl«ft*"B  that  her  husband  received 
this  amomit  of  mon^  belcmging  to  her,  and 
that  the  estate  dhould  account  tax  It,  and  ask* 
ed  that  an  acconnt  be  tatoi  in  this  case,  and 
the  same  decreed  to  her.  She  also  asks  that 
her  dower  In  the  real  estate  be  assigned  In 
this  suit  Vrhile  her  answer  is  not  formally 
an  anawer  in  the  nature  of  a  cro8S*Ull,  It 
may  be  treated  as  such.  The  court  below, 
however,  upcn  ezc^tlfm.  refused  to  adjudi- 
cate the  questions  presented  by  her.  In  this 
he  was  clearly  rlg^t.  The  bUI  filed  In  this 
case  was  solely  for  the  purpose  of  securing 
the  aid  of  a  court  of  equity  in  the  admlnletra- 
tion  of  the  estate  by  the  executor.  The  hill 
is  not  for  the  purpose  of  settling  the  dece- 
dent's estate,  nor  Is  any  su^estion  made  in 
the  bill  that  there  is  necessity  for  resort  to  a 
court  of  equity  for  that  purpose,  nor  Is  there 
-any  declared  Intention  In  the  blU  of  having 
the  real  estate  disposed  of  In  any  way,  either 
by  the  assignment  of  dower  or  otherwise. 

Matters  sought  to  be  set  up  in  a  cross-bill 
answer  must  be  pertinent  to  the  object  and 
purpose  of  the  ordinal  bill.  A  defendant  can- 
not make  the  suit  a  new  suit,  and,  cbange  its 
purpose,  by  bringing  into  it  by  croes-blll  oth- 
er matters  which  may  be  Involved  between 
the  parties.  Such  croes-blll,  or  anawer  In  the 
nature  of  a  cross-bill,  must  be  limited  In  Its 
scope  to  the  subject-matter  of  the  bill.  It 
-cannot  introduce  uew  and  distinct  matter, 
even  though  such  subject  may  be  related  in 
some  way  to  that  of  the  bill,  or  to  the  matters 
being  litigated  between  the  parties.  Boot  v. 
Close,  83  W.  Ta.  600,  98  S.  E.  7S3 ;  Peters  v. 
Case,  62  W.  Va.  33,  57  S.  E.  733,  13  L.  R.  A. 
(N.  S.)  408;  Hansford  v.  Chesapeake  Coal  Co., 
22  W.  Va.  TO;  West  Virginia  OU  &  Oil  Lend 
Co.  V.  Vlnal,  14  W.  Va.  637.  The  matters  set 
up  by  the  defendant  Mattle  J.  Bright  In  her 
answer  are  in  no  wise  defensive  to  the  bill. 
In  fact  sbe  avers  In  her  answer  that  she  Is 
not  at  all  Interested  In  the  controversy  which 
the  bill  Is  brought  to  have  settled.  The  court 
therefore  properly  sustained  the  exceptions 
to  her  answer,  for  the  reason  that  the  ques- 
tions therein  sought  to  be  presented  for  ad- 
judication are  not  proper  to  be  so  presented 
in  this  suit  If  she  desires  to  have  her  dower 
laid  off  In  the  real  estate,  and  the  interested 
parties  cannot  agree  thereon,  sbe  may  bring 
a  suit  for  that  purpose.  If  sbe  has  a  claim 
against  the  estate  of  her  deceased  husband, 
and  the  validity  of  It  Is  denied,  she  may  bring 
her  suit  to  establish  the  same. 

It  follows,  from  what  we  have  said,  that  so 
much  of  the  decree  of  the  circuit  court  as 
directs  the  executor  what  to  do  with  the  es- 
tate upon  the  death  of  Mattle  J.  Bright,  un- 
der the  various  contingencies  or  conditions 
which  may  exist  at  that  time,  will  be  revers- 
ed, and  these  questions  left  open  to  be  de- 


ft INB.  00.  T.  KUEIK  677 
UD.) 

t^mlned  npcm  the  fkcta  fbund  to  exist  when 
that  eroit  arrives.  In  all  otber  moeeti  tba 
decree  wHl  be  affirmed. 


(85  W.  Va.  7U) 

MULLENS  KBALTT  ft  INS.  00.  v.  KLEIN 
et  aL    (No.  3787.) 

(Snprenu  Court  of  Appeals  of  West  Tiiginia. 
Ifarcb  8, 1820.) 

(SvUabut      the  Court.) 

1.  Lajidlobd  Ann  tesawt  ^=9ll6(4>— Abah- 

DONHKNT  OF  XXABK  BT  OPxaATIOn  OF  U.W 

BBsnXiTS  rsou  acts  iufltino  mutual  con- 
sent TO  TXBHINATIOH. 
A  surrender  or  abandonment  of  a  lease  by 
operation  of  law  results  from  acts  of  the  par- 
ties which  Imply  mntnal  coneent  to  a  termina- 
tion of  the  tenancy.  Whether  sudi  mrrender 
has  occurred  is  a  question  of  Intentbm. 

2.  liANDLOBO  AKD  TENANT  ^»116(4)— IRDETI- 
RrrS  TBNAITCT  OV  BUILDHTO  TKBlflRATBD  BT 
TKNANT'S  FAILUBB  TO  PAT  BBITT  AND  UB- 

sob's  hb-entbt  Ann  lxabb  to  arothxb. 
A  tenancy  of  a  building  devoted  to  mercan- 
tile pprsnits  may,  where  no  definite  term  is  pre- 
scribed, be  terminated  by  notice  of  the  lessee's 
tntenUou  to  abandon  and  Us  abandonment 
thereof  manifested  by  the  actual  removal  of  Us 
stock  of  goods  therefrom,  Us  faUnre  thereafter 
to  pay  the  rent  as  and  when  It  became  doe, 
and  the  lessor's  re-entry  and  lease  of  the  same 
property  to  another  for  a  like  purpose,  and 
the  occupancy  thereof  by  the  latter  pntsnant  to 
sncb  contract. 

8.  Lardlobd  and  tenant  ^s»133(3)— Whkbk 
aEMKDT  AT  UW  18  xhaiucqdact,  squitt 
>£AT  ENJOIN  UmsnBENOB  WITH  TSNAKT^B 

P0BSES8Z0N. 

Where  the  remedy  at  law  Is  Inadeqaate, 
equity  has  jurisdiction,  at  the  snlt  of  a  lessor, 
to  enjoin  repeated  and  threatened  acts  of  Inter- 
ference with  the  posBessIon  of  one  tenant  by 
another  who  sssevli  a  prior  pretentknu  ri^t 
to  the  possesdon  of  the  same  pnverty,  but 
which  tenancy  he  voluntarily  snriendered  or 
abandoned,  or  wU^  has  terminated  by  opera- 
tion of  law. 

4.  iNJUNonoN  «a>170,  188— Cebouit  judob 
ON  nonOB  TO  pabtt  xo  bb  avteotko  kat 

DUBDLTB  AN  INJIINOnON  IN  TA0A1I0N 
WTTHOUT  COSTS. 

Thonib  a  drcUt  judge  lawfully  may,  upon 
notice  duly  served  upon  the  party  to  be  af- 
fected thereby,  dissolve  an  injunction  in  vaca- 
tion, he  cannot  in  the  order  of  dissolution  so 
entered  award  costs  for  or  against  either  party 
to  the  cause. 

Bw  Inimianos  t^lto  —  Judqb  or  otBomr 
couBi  lUT  awabd  an  xnjunotiob  afixot- 

IBO  BIOHTS  of  P4STIBS  TO  0AU8B  FBRDZSe 

IN  OOUBX  OF  ANOTHEB  OBOUXT. 

A  judge  of  one  circuit  in  some  circumstances 
lawfully  may  award  an  Injunctitm  affecting 
the  rights  of  the  pa'rtles  to  a  cause  pending  in 
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8  court  of  aootber  drcni^  and,  when  he  does 
80,  Badi  order  becomes  the  order  of  the  court 
wherein  the  cause  la  pending. 

6.  iNJUHOnOn  «SS»220— WHBBK  JUDGE  t>V  ONE 
CIBCCIT  AWARDS  INJUNCTION  AFFECTINO 
SIOHTB  or  PASTIES  TO  OAUSI  PflNDXHG  IN 

COCBTTS  OF  ANOTHEB  dBOUIT,  HE  CANNOT 
■     AWABD  A  BULE  CHABOINO  A.  CONTEMPT  OF 

THE  INJUNCTION  OBOBB. 
In  Buch  case,  the  jadge  who  awarded  thr 
injunction  cannot  lawfully  award  a  >ule  charg- 
ing  a  contemptuous  disregard  of  the  injunction 
order,  and,  if  be  does  so,  the  pendency  of  the 
rule,  though  served  upon  the  accused,  docs  not 
prevent  him  from  moving  the  court  to  dissolve 
the  injunction  so  awarded. 

'  (Additionai  Byltabua  hy  Editorial  BtaH.) 

7.  iNJUNCiiON  ^^14— Relief  confined  to 

OASES  or  ''IBBBPABABLB  INJUBT." 
Ordinarily,  equity  wHl  not  interpose  by  tn> 
junction,  where  there  is  no  other  ground  of 
equitable  int^position,  unless  the  injury  about 
to  be  inflicted  Is  "irreparable,"  which  term  does 
not  always  mean  what  it  seems  to  ognify,  that 
is,  a  physical  impossibility  of  reparation,  but, 
as  judicially  defined,  it  means  only  a  grievous 
or  substantial  injury,  one  not  adequately  com- 
pensable in  damages,  or  where  the  compensa- 
tion cannot  safely  be  measured. 

[Ed.'  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Irrepa- 
rable Injury.] 

Appeal  from  Circuit  Court,  Wyoming 
County. 

Suit  for  injunctlfm  by  the  Mullens  Realty 
&  Insurance  Company  against  D.  M.  Klein 
and  others.  From  a  vacation  decree  dissolving 
an  InjancticHi  theretofore  awarded,  pursuant 
to  the  prayer  of  the  bill,  plaintiff  appeals. 
Reversed,  injunction  reinstated,  and  cause  re. 
nunded.  ■ 

Grover  O.  Worrell,  of  Mullens,  for  ap- 
pellant 

Toler  &  Moran,  of  Mullens,  for  app^eea. 

LYNCH,  J.  The  right  to  have  the  protec- 
tion afforded  by  an  Injunction  against  the  de- 
fendant Klein's  unlawful  Interference  with 
the  quiet  enjoyment  by  plaintlfl.  a  corporation, 
of  a  lot  and  building  in  the  town  of  Mullens, 
the  title  to  which  is  undisputed,  is  presented 
for  detramination  upon  this  ai^al  from  a 
vacation  decree  dlascdvlng  an  injunction 
theretofore  awarded  pursuant  to  the  prayer 
of  the  bm  filed  in  the  cause.  According  to 
the  allegations  of  the  bill,  i^aintlff  leased  the 
prop^y  to  def^dant  D.  M.  Klein  for  mer- 
cantile purposes  some  time  prior  to  January 
1,  1918,  from  month  to  month,  upon  a  $30 
monthly  rental  payable  in  advance  on  the 
first  day  of  each  succeeding  month.  This 
rental  defoidant  paid  as  agreed  until  Decem-t 
ber  1,  1918,  and  entered  Into  the  possession 
of  the  property  and  continued  to  occupy  It 
until  about  that  date,  when  he  ceased  and  has 


not  idnce  resumed  payment  of  Oie  rental,  and 
abandoned  the  leased  premises  and  there- 
from  removed  his  BtoCk  of  goods  to  aootber 
building  In  Mullens,  where  he  slnee  has  car- 
ried <m  the  same  business.  Thereupon  plain- 
tiff entered  Into  a  new  lease  wltta  E.  B. 
Loplnsfey  fOT  the  bnllding  tbm  vacated,  and 
It  is  for  the  purpose  of  restraining  d^md- 
ant  from  interfering  wlUi  the  new  tenant 
that  this  suit  was  instituted. 

The  chief  dlsogreonent  between  ttie  alleea- 
tlona  of  plalntlfTs  bill  and  defendant's  an- 
swer is  as  to  the  duration  of  the  lesse  term, 
the  abandonment  of  the  pr«nlsee,  and  the 
removal  of  the  stock  of  merchandlBe.  Accord- 
ing to  the  latter,  the  lease  was  to  continue  in- 
definitely from  mmth  to  month,  and  defend- 
ant insists  that  lie  did  not  snrrend^  or 
abandon  it  on  Deoember  1,  1918.  bnt  left  re- 
maining In  the  building  a  material  part  of 
his  stock  of  goods..  The  answer  la  silait  as 
to  the  payment  tender  of  the  rental  doe 
and  payable  on  and  subsequent  to  Decem- 
ber 1st  until  After  def^dant  knew  idalntKf 
had  leased  the  property  to  defendants  oom- 
petitor  in  the  same  line  of  bnaineaa,  when  de- 
fradant  KittenA  to  Increase  the  amount  of  the 
rental  from  $30  to  $66  per  month.  Bat  as 
neither  contract  was  In  writing,  Uie  duratlOD 
of  nelth^  term  conld  ext«id  beyond  ttie  pe- 
riod of  one  year  from  the  date  It  was  entered 
Into  except  by  the  mutual  acquiescence  of  the 
parties.  Clause  6,  i  1,  c  98,  Code  1918  (Code 
1913,  sec.  4171). 

[1,2]  Though  it  Is  true  abandonmoit  of 
rights  imder  a  lease  d^iends  to  s<Hne  extent 
upon  the  intention  of  the  party  against  whom 
It  is  to  be  applied,  yet  where  every  act  of 
his  and  his  conduct  respecting  the  prCTolses 
leave  no  doubt  as  to  the  existence  of  a  dealsn 
and  purpose  to  abandon  the  leased  building, 
and  the  landlord  with  knowledge  of  such  in- 
tention re-leases  to  another,  thereby  acc^itlns 
or  acquiescing  in  the  abandonment,  the  In- 
tention of  both  parties  to  terminate  the  former 
tenancy  clearly  discloses  itself.  Suit  v.  Hoch- 
stetter  OU  Co.,  63  W.  Va.  S17,  329,  et  seq.,  61 
8.  E.  307.   In  view  of  these  facts,  it  Is  not 
material  whether  the  lease  under  whidi  de- 
fendant claims  was  one  for  a  definite  term 
ending  on  December  1,  1918,  or  one  contlnn- 
Ing  from  month  to  month ;  for  in  either  event 
the  parties  have  shown  by  their  actions  tbat 
their  mutual  rights  thereunder  were  sur- 
rendered and  terminated  on  the  date  al>OT« 
mentioned.    Klein  left  the  property,  moved 
his  goods  out  of  it  with  the  i>ossibie  uccep- 
ti<Hi  of  a  few  boxes  and  tables,  took  them  to 
another  building  and  there  offered  and  ex- 
posed them  for  sale,  ceased  to  pay  rent:  for 
the  premises  vacated,  and  did  not  thereafter 
pretend  to  exercise  the  right  to  control  the 
latter  until  be  ascertained  that  a  busixxess 
rival  had  leased  the  building,  purchased  and 
caused  to  be  shipped  to  Mullens  a  sto«fe  of 
merduuidlse  similar  to  bis,  and  waa  about  to 
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display  tbem  tber^  to  the  paBHc  for  sale  in 
competitlffli  with  blm.  nicn  It  was  Oiat  he 
for  Uie  first  time  asserted  a  claim  of  rigbt 
to  the  .leased  tvemiaes,  contending  that  at 
no  time  bad  be  abandoned  Us  rUchts  under 
the  tenancy  from  montb  to  month. 

Acting  upon  the  asssomption  <^  a  terminat- 
ed r^t  and  abandnunent  ot  the  premises 
by  dettedaiU,  plaintiff  first  granted  to  a  con- 
tactor the  iniTUege  of  storing  1ha«ln  tempo- 
rarilr  lumber  purchased  fov  use  hi  the  erec- 
tion ot  a  nearby  structure.  This  prlTtlege 
the  contractor  availed  himself  of  until  plain- 
tiff contracted  to  lease  the  premises  to  E.  H. 
Lopinsky,  to  whose  occopancy  and  enjoyment 
thereof  defoidant  serknuly  oblected  end  un- 
dertook to  hinder  and  prevent  until  restrained 
by  the  inhlbltlve  process  later  dissolved  and 
subsequently  restored  by  the  award  of  this 
appeal. 

There  la,  It  seems  to  us,  no  merit  In  the  as- 
severation of  defendant  that  he  had  not  re- 
moved all  of  his  stock  of  merchandise  from 
the  premises  prior  to  December  Ist,  but  had 
left  therein  a  substantial  part  of  the  stock 
Cor  sale  by  his  employes,  who  were  selling 
die  same  whai  plaintiff  entered  into  the  con- 
tract with  Loplnsky.  Such  claim  Is  merely 
pretentious.  It  has  no  substantial  founda- 
tion on  whldi  to  rest  except  his  own  nnsui>- 
ported  affidavit,  which  Is  contradicted  and 
proved  to  be  unfounded  by  Barly.  the  con- 
tractor, who  says  that  no  one  was  in  charge 
of  the  building  when  he  unlod»d  It  for  the 
purpose  of  storing  his  lumber,  ai^  ttiat  noth- 
ing else  was  stored  there  except  paper  boxes 
and  some  tables,  and  <m  the  front  door  In 
display  letters  printed  In  chalk  were  the 
words,  "Moved  to  New  Building  next  to  Bank 
of  Mullens.**  Harry  Klein  corroborates  Bar- 
ly  as  to  what  was  In  the  building  on  Decem- 
b«T  6,'1918,  including  the  lumber  placed  there- 
in by  the  latter  fOr  the  bank  and  from  whom 
Klein  obtained  the  key.  Besides,  In  neither 
of  two  letters  written  by  defendant  Klein  to 
It.  N.  Frantz,  ropreecnting  plaintiff,  did  Klein 
pretend  not  to  have  abandoned  the  premises, 
and  demanded  nothing  except  a  payment  for 
improTonents  made  by  hhn  upon  the  property, 
and  comidalned  only  because  the  building 
was  to  be  occupied  by  a  competitive  business 
Instead  of  by  a  drug  store,  according  to  thd 
assurances  given,  as  he  claims,  by  O.  G.  Wor- 
rell, plalntUTs  att(»ney,  as  to  which  Worrell 
also  cmtradlcts  him.  The  motive.  If  not  the 
animus,  impelling  the  conduct  displayed  by 
defendant  in  his  relentless  effort  to  molest 
and  annoy  plalntUC,  and  especial^  Loplnsky, 
■WBB  his  desire  and  Intmtlon  expressed  to 
Frank  Cray,  and  not  denied,  that  all  he 
wanted  was  to  keep  ho^n.B'k.j  out  of  the 
building  until  after  the  holiday  season  had 
passed,  and  doubtless  he  would  have  accom- 
plished that  purpose  but  fSor  the  restraining 
process  ot  the  conrt.  As  liC^iInsky  had  pos- 
seaslun  of  the  demised  premises  since  early 
in  December,  1918,  he  took  and  holds  it  ap> 
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parmtly  only  because  of  the  protection  af- 
forded him  by  that  process,  which  still  Is  In 
force  and  ^ect 

By  every  act  of  his  until  enjoined,  defend- 
ant attempted  to  prevoit  the  entry  of  Lopln- 
sky upon  and  into  the  isopertr  without  the 
slightest  pretmse  of  a  substantial  right  to 
Interfere  with  him.  and  these  often  repeated 
acta  were  of  a  highly  vindictive  character. 
After  bavlpK  removed  his  goods  from  the 
premises  and  in  ord»  to  delay  and  prevent 
the  occupation  of  the  bulldlzv  by  Loplnsky 
under  his  contract  with  Uie  plaintiff,  Kl^ 
made  repeated  efforts  to  rraume  possession  of 
the  buUdiiu:  so  vacated  him,  caused  the 
arrest  of  Loplnsky's  employes,  agents,  and 
fiervants  and  their  arra^iunent  before  his 
codefendant  W.  S.  Thompson,  a  justice  of  th^ 
peace,  iq>on  warrants  charing  them  with 
breaking  and  entering  the  building  with  In- 
tent to  steal  and  appropriate  to  their  own  use 
the  goods  and  property  Qiereln  found,  which, 
as  we  have  seen,  were  of  the  roost  trUlng 
character.  And  while  such  employes  and 
agents  wwe  in  legal  custody  undrar  the  author- 
ity of  the  warrants,  Klein  re-entered  upon 
and  resumed  possession  of  the  building  thoe- 
tofore  abandcHied  by  hbn,  and  Qirough  and 
by  and  wltti  the  aid  and  assistance  ot  Depu^ 
Sheriff  L.  O.  Belcher,  without  authority  of 
law  and  by  threats,  menace,  and  lone,  re- 
talned  and  held  such  possession  and  rinsed 
to  permit  tlie  representatives  of  the  plaintiff 
or  the  agents  of  its  toiant  to  enter  again 
upon  the  proper^  fi»r  the  pni^oses  of  the 
tenancy,  and  persisted  in  such  refusal  until 
ordered  tqr  the  court  to  cease  his  Interfermce 
with  the  right  of  the  plaintiff  and  his  tenant 
respecting  the  property. 

The  charge  of  the  bill,  not  denied,  is  that 
the  Justice,  Klein,  and  Beltiher  by  th^  om- 
oerted  and  fraudulent  action  will.  If  not  re- 
strained, pendst  in  their  unlawful  efforts  to 
prevent  the  adverse  reoociqmtlon  of  the  prem- 
ises. In  which  event  liability  will  attach  to 
plaintiff  tm  the  loss  so  occasioned  Its  tenant; 
that  the  remedy  at  law  Is  inadequate  because 
of  the  uncertainty  of  the  extent  and  measure 
of  the  damages  that  may  ensue  as  a  result 
of  the  loss  and  depreclatkm  in  the  value  of 
the  more  than  $15,000  worth  of  goods  pur- 
chased by  the  tenant  for  sale  in  the  building 
during  the  currmt  holiday  trade  seascm  and 
their  unfltnees  for  sale  at  any  other  season 
of  the  year;  and  further  that  the  remedy  at 
law  Is  Inadequate  to  give  occupancy  to  plain- 
tUTs  tenant  within  a  reasonable  time  and  to 
secure  him  In  the  quiet  enjoyment  of  the 
premises. 

[3,  7]  Jurtsdlctlmi  In  equity  to  grant  an  in- 
junction  against  the  cnnmlsslon  of  trespass 
upon  real  estate,  though  regarded  as  well  es- 
tablished, is  to  be  exercised  qtarlngly  and  is 
confined  ordinarily  to  cases  where  ttom  tho 
very  nature  of  the  property  affected  or  the 
frequent  repetition  of  the  trespass  the  Injury 
sustained  is  not  susceptible  of  remediable 
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damages,  and  therefore  the  injury  may  proper- 
ly be  denned  Irreparable.  1  Hl^  on  Injonc* 
tlona  (4th  EtU  |  60T.  The  actual  and  tbreat- 
owd  molestation  at  the  free  and  quiet 
oiioyment  ot  iiroperty  accorded  by  law  to  the 
acknowledged  rl^tfol  owner  or  tenant  evi- 
dently la  of  such  serious  character  as  warrants 
a  more  certain,  speedy,  and  full  remedy  than 
that  afforded  by  the  leas  satisfactory  and  less 
flexible  resort  to  repeated  actions  at  law  made 
necessary  by  the  frequmt  rq>etltton  of  ttie 
trespass.  The  liability  anticipated  by  plain- 
tiff la  not  tandfOl  OT  unsubstantial  but  a 
real  danger.  Its  dnt7  to  the  rightful  tenant 
requires  protection  against  the  unauthorized 
act  of  the  defendant  Klein.  Neither  the 
plaintiff  nor  its  tenant  la  without  l^;al  reme- 
dy in  the  strict  sense  of  that  term,  It  Is 
true.  But  resort  to  sncb  ronedy  is  fraught 
with  delays,  uncertainty,  and  doubt,  making 
it  more  precarious  and  less  prompt  and  gross- 
ly leas  adequate  to  meet  the  oigiBOCles  of  the 
Bltuatl<Hi.  In  the  meantime  property  rights 
become  less  raluable  if,  as  threatened,  de- 
fendant persists  in  the  purpose  to  defeat  the 
esuclse  of  Ow  natural  innqirietary  rl^its  in- 
cidoit  to  ownership.  If  the  eff^  of  such 
acts  la  the  sabatantial  Irapalrmcoit  of  the  use 
and  enj^ment  guaranteed  by  law  to  the  own- 
er and  throni^  him  to  Ms  lessee  and  be  is 
wlthont  other  remedy  competent  to  afford 
him  an  eqnaUy  pnmtpt  and  adequate  rdief 
against  Uireatened  trespass,  equity  will  not 
hesitate  to  ezocise  Its  powers  In  his  behalf. 
Gaffey  Northweatera  Mutual  life  In- 
aaranoe  Co,  71 804, 98  N.  W.  826 ;  Boston 
&  Maine  B.  B.  t.  SoUlTan,  177  Ifosa.  280, 
08  N.  B.  689,  88  Am.  8t  Bep.  275;  United 
States  Freehold  Land  ft  EUiigratlon  Oo.  t. 
Oallegos,  89  Fed.  760,  32  0.  a  A.'  470.  This 
principle  this  court  has  fireqnently  applied  In 
cases  of  waste  or  Injury  to  the  corpus  of  real 
estate  and  In  thoae  involTlng  tAe  production 
from  leasehold  oU  and  gas  estates.  Ordinari- 
ly, equity  will  not  interpose  by  Injmictlon 
where  there  Is  no  other  ground  of  equitable 
Interposition  uidess  the  Injury  about  to  be  in- 
flicted Is  irr^arable,  yet  Uie  term  'irrepara- 
ble'* doea  not  always  mean  what  it  seems  to 
signify,  that  la,  a  plqrslca]  impossibility  of 
r^)aratlon.  As  Judicially  defined.  It  means 
only  a  grievous  or  substantial  injury,  one  not 
adequately  oompensable  in  damages  (Hask^ 
▼.  Sutton.  68  W.  Va.  206,  220,  44  S.  B.  638), 
or  where  the  ccHnpensatlon  cannot  aafely  be 
measured  (Bettman  r.  Harness,  42  W.  Va. 
483,  26  S.  B.  271,  86  L.  B.  A.  666).  These 
prlnciplea  established  by  the  auttiorlties  dted 
the  decree  entered  In  this  cause  wholly  dis- 
regarded. Oaffey  y.  Northwestml  Mutual 
Life  Insurance  Ga,  supra.  '' 
[4, 1]  An  "injunction  may  be  dlssidved  In 


vacation  1^  the  Ju^  of  Oie  clrcolt  court  ot 
the  county  In  wldch  the  same  la  pending^  up- 
on reasonable  notice  in. writing  of  the  time 
and  place  of  the  motion  tJurefw  diily  aH-ved 
upon  the  oivoaite  party.  Section  12,  a  133 
(sec  4KI68),  Code,  But  tbe  pow«  of  audi 
Judge  in  vacation  la  limited  and  restricted  to 
but  one  Issuer  the  ligbt  to  have  and  maintain 
the  writ  upon  the  fhcta  alleged  in  the  bill. 
In  other  words,  tbe  pow»  to  dissolve  does  not 
Include  the  ri^  to  do  more  than  the  statute 
plainly  parports  to  authorise  him  to  do  in 
chambers.  It  doea  not  and  waa  not  totended 
to  warrant  the  award  of  costo  tot  ok  against 
either  party  to  the  cause  as  tbe  decree  ap- 
pealed tram  undertook  to  da  Aa  said  In  Hon. 
roe  V.  Bartlett,  6  W.  Ta.  441: 

"Under  the  provisions  of  the  Code  of  this 
state^  a  Judge  of  a  drcnlt  court  haa  no  power 
or  authority  to  render  a  decree  in  vacatirai, 
wbldi  pntporte  to  be  fhial*  as  to  any  aabjset  oa- 
braced  by  it." 

The  same  statemoit  of  law  is  reiterated 
In  RoUlns  v.  Fisher,  17  W.  Ta.  678.  The 
award  at  costa  has  some  of  the  elemente  ot 
finality  and  is  binding  upon  the  parties  until 
It  is  reversed  upon  appeal  or  corrected  by 
the  court  that  entered  the  decree,  ordor,  or 
Judgment.  Qllmer  v.  Baker,  24  W.  Ta.  72. 
dedares  to  t>e  "erroneous  and  perhaps  void" 
a  vacation  decree  adjudicating  adverse  dafms 
or  rlghta  though  the  partlea  Interested  In  tbe 
cause  assented  to  its  eaitry.  Chapter  66,  Acta 
1017  (section  27.  c  131,  Code  1918;  Code  Siq»p. 
1918.  &  112,  i  10a.  II  tiaee.  466Ta]),  does, 
however,  enlarge  the  scope  of  tbe  power  of 
drcult  court  Judges,  and  pmnito  them  to  bear 
and  determine  In  vacation  the  merito  of  dum- 
eery  causes  and  law  actlona  and  therein  to 
pronounce  decrees,  orders,  and  Jndgmenta, 
by  and  with  tbe  cnwent  of  flie  intereatad 
partlea  In  writing  altered  of  record  In  the 
cause,  and,  preaumaUy,  not  otberwlsok  except 
as  therein  q;»eclfically  provided. 

[•]  We  deem  It  unnecessary  to  notice^  ex- 
cept eaaually,  the  objectlfm  tibat  until  Klein 
had  purged  bimsdf  of  the  contempt  due  to 
his  alleged  disregard  and  vlolatim  of  tbe  ex- 
press tvms  of  the  injunctive  process,  the 
court  over  plaintUTs  protest  ought  not  to 
have  entertained  tbo  motloa  to  dlaBaA*«> 
Whether  well  founded  or  not,  the  contempt. 
If  any,  oonoemed  only  tbe  drcnlt  ooort  of 
Wyomtog  conn^,  and,  so  tar  aa  awaara,  that 
court  has  not  takoi  cognixanoe  of  any  attetnpt 
to  do  anything  inhibited  by  the  injunetltm 
OTdtf.  ApparenUy  the  rule  waa  lasiied  by 
and  made  returnable  before  tbe  Judge  of  Ow 
drcnlt  court  of  a  different  coon^. 

Decree  reversed,  Injundloai  reinstatsd,  and 
canse  remanded. 
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(85  W.  Ts.  7M)  dition  thereto  satisfactorily  explain  the  natore 

O.  M.  ELLIOTT  ft  OO.      JOHNSON  et  al.  and  character  of  each  of  such  items,  notes,  and 
(No.  S8C0.)  other  charges. 


(Sopreme  Conit  of  Appeals  of  Weit  Tlri^iiia. 
March  0, 192(M 

(SptUbua  ty  tte  Oowt.) 

1.  FsAinniuiiT  coirvrTAROEB  «S9271(3),  278 

(1)  —  PXiAZHTirr  HAS  BintDIN  or  PBOTinO 
rUUD;      WHXBX     AIXEQBD  bsauduuent 
TBAIVSACnOH  18  BETWEEN  HXAB  BKUTITE8 
SLIQHT  EVIDENCE  WELZ.  SHER  TO  DEFENDANT 
THE  BUBDEN  OF  SHOWING  BONA  FIDES. 
Graerall;  the  burden  of  proof  rests  on  him 
who  charges  fraud,  and  not  on  him  whose  con- 
dnct  is  charged  to  be  fraudulent    But  where 
the  tranaactioQ  osaailcd  Is  between  brothers  or 
other  near  relatives,  only  slight  evidence  is  re- 
quired to  shift  the  harden  of  diowinc  its  bona 

2.  FbAUDUIJENT  C0NVETANCE8  ^3>296(2)— 
PbOOF  hat  be  OIBOX7U8TANTIAL. 

In  cases  where  it  is  difficult,  if  not  impos- 
sible, to  demonstrate  by  direct  proof  the  fraud- 
ulent natare  of  title  transaction,  the  drcum- 
Btan^  snrrounding  the  parties  and  their  deal- 
ings one  with  another  frequently  constitute 
the  only  available  evidence  and  may  be  suffi- 
cient to  establi^A  the  fraudulent  intent,  in  the 
absence  of  direct  and  aatisfactory  proof  to  tiie 
contrary. 

3.  Fbiauduiant    oonvetanceb  ^s9278{1>— 

PBOOF  of  CIB(raUBTANCES  AND  PBESVUPTION 
OF    BUSCEPTIBILITT    OF    BBLATTVE8    TO  FA- 
V0BITI8H  HAT  SHIFT  BUBDEH  OF  BSTABUSH- 
INQ    FBEBDOH    FBOH    FBADB    TO    THE  ONE 
CHAB6ED  WITH  FBAUD. 
Where  the  transaction  assailed  is  between 
persons  whose  relationship  by  blood  or  mar- 
riage is  so  intimate  as  fairly  to  create  the  pre- 
Bomption  of  their  snsceptibnity  to  influences 
prompting  favoritism  by  the  one  towards  the 
other,  and  the  proof  Introduced  or  drcumstanceB 
surrounding  the  dealings  of  the  parties  tend  to 
show  that  such  was  the  course  pnnnied,  th? 
burden  of  establiriitng  freedom  from  fraud  as 
asainst  creditm  shifts  to  him  who  Is  diarged 
therewith. 

4.  FbaiTDVLBIlT  00HVETA1TOT8  ^»278(1)— TO 
OVEBCOUB  CHABOE  OF  FBAHD  BBCUBED  CBBD- 
rrOB  HU8T  PBOVE  HOBB  THAN  THAT  DEBT  IS 
'JUBT  AND  AMOUNT  UNPAID;  WHERE  DEED  OP 
TBUBT  BEPBEaSNTS  BETTI.EHBNT  OF  MUTUAL 
A0C0UNT8  BETWEEN  BB0THEB8,  THE  8ECUBED 
CBEDITOa  HUST  SATI8FA0T0BILT  EXPUIN 
CHABACTEB  OF  EACH  ITEU. 

To  overcome  a  charge  of  fraud  and  sus- 
tain a  debt  impugned  as  fraudulent,  the  credi- 
tor secured  by  the  deed  of  trust  must  prove  more 
than  that  debt  is  just  and  the  amount  there- 
of unpaid;  and  where  it  represents  tile  final 
result  of  a  settlement  of  mutual  accounts  be- 
tween him  and  the  debtor,  his  brotiier,  compris- 
ing numerous  and  various  items  and  transac- 
tions covering  a  [teriod  of  several  years,  Includ- 
ing charges  and  countercharges,  checks  and 
cash  payments,  he  must  also  show  with  reason- 
able certainty  by  what  combinati<»i  of  the  sever- 
al items  such  debt  was  ascertained,  and  in  ad- 


5.  Fbaudulbnt    oonvetanoes  ^=>100<1)— 
Deed  of  trust  beoubino  whole  debt  pab- 

TTATXr  invalid  HAT  BE  WH0X.LT  VACATED 
BT  CBEDITOB  80  FAB  AS  HE  IB  aUBBTAITTIAIXT 
PBEJUDIOED  THEBBBT. 

^ough  a  debt  may  to  some  extent  be  valid, 
bnt  otherwise  invalid  because  fictitious  or  not 
established  with  the  degree  ol  certainty  re- 
quired by  law,  a  deed  of  trust  purporting  to 
secure  the  whole  of  It  may  be  vacated  in  its, 
entirety  at  the  suit  of  a  creditor  In  so  far  as  he 
is  substantially  prejudiced  theretq^. 

Appeal  from  Circuit  Court,  Tucker  County. 

Suit  by  C.  M.  Elliott  &  Co.  against  James 
Jcdmson  and. Raymond  W.  Johnson.  Decree 
for  plslntlfr,  and  defendant  Raymond  W. 
Johnson  appeals.  Affirmed, 

A.  Jay  Valeatlne,  of  Parsons,  for  appellant 
Gbas.  D.  Smith,  oC  Parsons,  tm  4>ptilee. 

LYNCH.  J.  The  fraud  dtiarged  in  the  orlg^ 
Inal  and  amended  bills  and  doiied  lu  the  an- 
swers the  decree  entered  In  the  cause  found 
to  esist,  notwithstanding  such  denial,  and 
from  that  decree  RaymtHid  W.  Jobnson  alone 
appeal&  James  Johnson  and  appellant  are 
brothers,  the  former  the  grantor  and  the  lat- 
ter a  beneficiary  in  the  deed  of  trust  dated 
August  24,  1916.  They  were  also  parties  de- 
fendant to  the  salt  of  Smith  v.  Jf^ami  et 
aL,  heretofore  pending  In  thia  ooar^  the  opin- 
ion In  whl(4i  Is  reported  in  78  W.  Va.  395,  8d 
S.  B.  8.  The  deed  of  trust  parports  to  secure 
Tucker  Comity  Bank  of  Parsons  In  the  jfor- 
meat  of  a  note  for  $1,800  and  Orlando  J<rtm- 
son,  Troy  Jcdmsai,  and  Raymond  W.  JfAnson 
snretles  thereon;  Baymond  \f.  Jtrimson  In 
the  payment  of  a  note  An-  $1,066  ecracuted  to 
blm  by  13ie  grantor,  and  "aoeh  som  as  Is 
found  to  be  dne  to  the  said  Raymtmd  W. 
Johnson  as  balance  on  said  Oimsiderallon, 
costs,  and  expenses  of  litigattw  whldi  may 
be  due  upon  settlement  between  Baymcmd  W. 
Johnson  and  James  Johnson,  and  for  whicb 
amount,  when  such  settlement  la  made,  the 
said  James  Johnscvi  is  to  execute  bis  note," 
payable  within  two  years  from  its  date  with 
Interest 

The  Tucko:  County  Bank  note,  it  is  ccmced- 
ed,  was  for  the  purpose  of  raising  a  fund 
sufficient  to  pay  the  debts  involved  in  the 
Smlth-Johnsoh  salt,  and  Its  genuineness  Is 
not  cMitroverted.  "Whereas"  paragraphs  of 
the  trust  deed  set  out  with  much  elaboration 
the  conveyances  by  James  Johnson  to  bis 
brothers  Raymond  and  Orlando,  declared 
fraudulent  and  void  in  that  suit,  stating  as. 
the  consideration  therefor  $2,500  paid  in 
cash,  a  reconveyance  by  Raymond  to  James 
of  the  said  land,  and  an  understanding  be- 
tween them  as  to  the  repayment  of  the  con- 


4s»For  oOur  easw  see  same  teplo  and  KBT-NUM BBR  fai  all  Ker-Nunbared  Dlgerts  and  Indnee         .  t  . 
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■Ideradon  tbereln  named,  subject  to  a  credit  i 
not  now  necessary  to  notice,  and  the  payment  | 
of  tlie  costs  and  expenses  incurred  in  defend- 1 
log  the  title  involved  in  ttiat  suit,  the  amount 
of  which  costs  and  exposes  was  to  be  deter- 
mined upon  a  settlement  later  to  be  made  but 
not  mad^  if  at  all,  until  after  the  execution 
of  the  deed  of  trust  and  the  decree  entered  In 
this  cause.   The  right  to  the  benefit  of  this 
provision  in  the  deed  of  trust  neither  one  of 
the  two  brothers  James  and  Raymond  now 
Insist  upon;    rather  they  impliedly  admit 
lack  of  ^nulneness  and  enforceability  as  a 
charge  against  the  land  conveyed  as  security 
therefor. 

Thus  there  is  eliminated  from  this  ccmtro- 
rersy  the  bank  debt  and  the  unascertained 
liability  growing  out  of  the  matters  Involved 
In  the'  former  suit.  That  suit  Is  important  or 
worthy  of  note  now  only  because  of  its  tend- 
ency  or  weight  or  Influence  in  ascertaining 
the  personal  attitude  or  incllnatirai  of  the 
two  brothers  respecting  the  fraud  charged 
against  them  in  this  suit,  not  only  In  regard 
to  the  debt  ot  $1,086.  but  also  the  unascer- 
tained and  abandoned  liability  in  r^rd  to 
the  matters  involved  in  the  former  suit 

Though  described  In  the  trust  deed  as  a 
note  for  $1,086,  the  parties  Immedlatdy  con- 
cerned In  the  creation  of  that  liability,  if  It  be 
snch,  now  admit  that  It  never  assumed  that 
form,  but  resulted  from  the  cmnbinatlon  ot 
one  or  more  prior  notes  and  the  various  items 
of  unsettled  accounts  held  by  each  brother 
against  the  other,  ranging  In  dates  from 
January  22,  1912,  to  July  28,  1916,  the  last 
item  antedating  the  trust  less  than  one 
month,  or,  to  be  exact,  only  27  days.  Neither 
in  their  answers  nor  in  their  testimony  does 
either  Raymond  or  James  Johnson  pretend  to 
have  made  any  attempt  to  settle  or  adjust  be- 
tween themselves  these  accounts,  before  or 
since  the  deed  of  trust  was  executed,  In  order 
to  ascertain  how  or  In  whose  favor  the  bal- 
ance stood.  Nor  did  either  Lipscomb  or 
Scott,  the  commissioners  to  wliom  the  cause 
was  referred  In  turn,  attempt  to  do  so, 
judged  by  the  r^rts  filed  by  them,  the  last 
of  which  served  as  the  basis  of  the  decree 
complained  of.  Read  and  considered  to- 
gether, they  merely  exhibit  mutual  accounts 
covering  a  period  of  4^  years  and  ranging 
In  items,  some  of  them  less  than  $1,  some  ot 
than  less  than  $5,  and  none  for  more  than 
$114.76,  the  gross  amount  of  whl(^,  all  con- 
sidered, seems  Impossible  of  satlsibctory  as- 
certainment to  accord  vrith  the  debt  secured 
to  aiqpellsnt.  Nether  report  of  the  commis- 
sioners, neither  of  the  Johnsons,  and  no  other 
persOTi  called  to  testify  on  their  behalf  pre- 
tend to  speak  with  any  degree  of  deflnlteness 
or  precision  wltl  regard  to  the  real  status  of 
the  accounts,  and  by  no  apparent  combination 
or  elimination  of  Items,  charges,  and  counter- 
charges,  Including  notes  and  checks,  is  it  rea- 
sonably possible  to  ascertain  a  balance  suffi- 
cient to  indicate  witb  certainty  a  liability 


against  James  Johnson  In  favor  of  bis  broth- 
er Raymond  which  added  to  the  note  would 
!  aggregate  $1,086.  the  amount  named  In  the 
trust.  The  parties  most  vitally  concerned  as 
debtor  and  creditor  utterly  fall,  Indeed  did 
not  seriously  attempt,  to  disclose  the  mode, 
manner,  or  method  pursued  by  them  to  deter- 
mine the  amount  growing  out  of  such  ac- 
counts. If  that  result  Is  even  approximately 
attainable  by  any  reasonable  process  of  com- 
putation or  combination  of  the  It^s  of  the 
accounts  in  whatever  form  they  may  exist, 
ui>on  these  defendants  devolves  the  duty  to 
show  how  or  by  what  method  they  ascertain- 
ed that  amount.  Apparently  what  they  un- 
dertook to  do,  and  did,  was  to  produce  a  list 
of  selected  Items  of  an  account  or  accounts 
which,  together  with  notes  for  various 
amounts  without  dates  or  other  explanation, 
make  a  total  sum  of  $1,086.  Naturally,  and 
therefore  reasonably,  the  presumption  is  that, 
as  they  are  supposed  to  have  kept  the  ac- 
counts, they  were  familiar  with  the  numer- 
ous Items  comiKMing  them,  and  for  that  rea- 
son could  explain  them.  Bnt  they  produced 
no  books,  no  memoranda,  nothing  to  show  the 
correctness  of  the  items  except  checks  for 
various  amounts,  the  total  of  which,  includ- 
ing the  chedcs  Interdianged  by  the  parties 
and  extilblted  to  Upscomb,  some  of  which  ap- 
pear twice  In  the  accounts,  exceeds  $1,080, 
exclusive  of  the  duplications  and  the  note, 
which.  It  is  said,  constitutes  part  of  that  sum. 
We  think  this  failure  on  their  part  affords 
ground  suffldent  to  permit  the  reasonable  In- 
ference of  the  existence  of  a  purpose  nndaly 
to  ^cumber  the  land  conveyed  to  secure 
debts  and  liabilities  of  James  Johnson. 

{1-3]  The  mere  relatlonsliip  of  these  de- 
fendants, It  is  true,  does  not  of  its^  have 
such  significance  as  warrants  CMidemnatlon 
of  the  transaction  they  atteu^yted  to  consum- 
mate for  their  ovm  mutual  b^eflt  and  ad- 
van.tage.  If  bona  fide,  dealings  between 
brothers  stand  upon  the  same  plane  as  deal- 
ings between  strangers;  th^  are  not  pre- 
sumptiv^y  fraudulent.  The  chief  difference 
In  regard  to  transactions  between  those  who 
are  and  between  tiioao  who  are  not  so  related 
or  c<mnected  by  the  ties  of  la^n^lp  or  mar- 
riage Is  not  80  mu^  a  dlfferaice  in  kind  as  It 
Is  In'  d^ree  and  the  burdra  of  proof  requisite 
to  give  their  dealings  the  appearance  charac- 
teristic of  justice  and  fairness  when  assailed 
as  fraudulent.  As  a  g^eral  rule  the  burden 
of  proof  rests  on  him  who  charges  fraud,  and 
not  on  him  whose  conduct  Is  charged  to  be 
fraudulent.  But,  where  the  transaction  as- 
sailed is  between  brother  and  brother  or  ott»- 
er  near  relatives,  only  slight  evidence  Is  re- 
quired to  shift  the  burden  of  showing  Its 
bona  fides.  Mankin  v.  Davis,  82  W.  Va.  757, 
07  S.  E.  296 ;  Oarlsbad  Mfg.  Co.  v.  Kelley,  lOO 
S.  E.  65.  Frequently,  however,  It  Is  extreme- 
ly diflicult;  if  not  Impossdble,  to  demonstrate 
by  direct  proof  the  fraudulent  nature  oi  ttie 
transaction,  and  in  such  (naes  the  dlrcum:- 
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stances  soiroundlng  the  parties  and  their 
dealings  one  with  another  often  CQoatttnte 
the  onjy  arallaUe  evidence  and  may  be  suffl- 
dut  to  eafaiblljEAi  tbe  ftandnlent  faitenc 
Fkwcnce  W.  UcCarHiy  Go.  r,  Saunderst  88  W. 
Va.  612,  98  8.  Ol  800.  Therefore  where,  as 
hsn,  the  tnuuBctloa  aaaailed  is  between  pet- 
eons  whose  relationship  by  blood  or  marriage 
la  so  Intimate  aa  fairly  to  cmate  tbe  praeramp- 
Uon  of  ttudr  roaowtlbtll^  to  Influeocea 
pnmipting  faTorltism  1^  tbe  <me  towarda  Uie 
otber,  and  the  proctf  Introdnced  or  dicanH 
stances  snrxoondlns  tbe  dealings  of  Uie  par- 
ties  tend  to  ehow  that  wntSi  was  the  course 
pnrsned,  the  burden  of  estabUshlng  freedom 
fnnn  fraud  as  against  credltoxs  shifts  to  him 
who  is  diarged  tberewltlL  Carlsbad  Mfg.  Oo. 
T.  Kelley,  sapra.  In  such  case  tbe  law  Im- 
poses npon  the  latter  tbe  duty  to  Aow  wltb 
reascxiable  ontalnty  fba  genuineness  of  the 
transaction,  and  requires  a  court  ot  enulty  to 
scrutinise  It  wltb  tbe  utmost  dlllg«ice  to  as> 
certain  whether  it  la  In  fbct  fteudnloit,  and. 
If  so,  to  cancel  and  annul  It  at  die  suit  of  a 
plaintiff  whose  rl^te  are  lUIected  Injuriously 
tlmeby.  North  Amnlcan  Coal  &  COke  Ca  t. 
CMeal,  82  W.  Va.  180, 196.  OB  S.  B.  822.  As 
said  In  pfdnt  6  of  the  ^Uabns  In  Golsttm  t. 
MlUer,  6G  W.  Va.  490,  47  S.  E.  268: 

"Relati(HiBhip  between  the  parties,  by  blood 
or  aflbiity,  calls  npon  the  eonrt  for  cardEul  and 
close  senitlny  of  tbe  transaction  and  tbe  con- 
duct of,  and  eTidence  offered  hy,  tbe  grantee." 

See,  also,  Knight  t.  Oaplto,  23  W.  Va.  689; 
Bleme  t.  Bay,  37  W.  Va.  671,  16  S.  E.  804; 
Wood  T.  Harmlson,  41  W.  Va.  376,  23  S.  E. 
560. 

[4]  To  overcome  a  charge  of  fraud  and  sus- 
toin  a  debt  impugned  on  that  score,  a  defend- 
ant must  do  more  than  state  the  debt  is  just 
and  the  amount  unpaid.  Nor  ia  It  sufficient 
to  produce  notes,  checks,  accounts  of  cash 
payments,  and  other  similar  or  like  Items 
originating  In  varloos  small  transactions,  as 
trading  horses  or  other  animals,  without  any 
explanation  other  than  that  revealed  by  the 
documents.  There  must  appear  some  correla- 
tion between  them  and  the  fact  to  be  jyroveA. 
Their  presence  without  explanation  signifies 
but  little  where  the  relevancy  la  doubtful. 
Both  must  unite  and  agree  In  order  to  estab- 
lish the  fact  in  dispute.  Where  they  disagree 
and  are  irrectrndlable,  they  furnish  no  sub- 
stantial aid  in  solving  the  issue  as  to  tbe  real 
character  of  a  particular  transaction.  Coal  & 
Coke  Co.  V.  O'Neal,  dted. 

[fi]  The  same  rule  obtains  and  requires  the 
production  and  proof  of  the  source  and  origin 
of  the  $916  note  which  is  said  to  be  Included 
in  the  $1,086  debt  secured  by  the  trust  deed. 
If  its  genuineness  be  conceded,  tbe  concession 
cannot  affect  the  ultimate  result  of  this  dis- 
cussion. Though  the  trust  deed  may  to  that 
extent  secure  an  honest  liablU^  or  Indebted- 
ness, It  Is  tainted,  neverflielesa,  omtact 


wltb  Uie  part  that  does  not  r^^esent  sudi  a 
debt  Ooorts  almost  invsriaUy  hold  Invalid 
an  entire  conveyance  where  a  material  part 
of  the  debt  wlibai  it  purports  to  secure  Is  fic- 
titious or  had  no  actual  or  substontial  exist- 
ence, or,  If  It  had,  ito  existence  Is  not  estab- 
lidied  with  that  degree  of  certainty  required 
by  law.  1  Moore  on  S^udulent  Conveyances, 
p.  229;  Bump  on  SVandul»it  Ctmveyancea 
(4tb  Ed.)  p.  40;  Baldwin  t.  Short;  125  N.  T. 
568;  26  N.  B.  928.  See^  also,  Gilbert  t. 
pers,  65W.  Va.865,e4S.B.861.3eUB.A. 
(N.  8.)  1181,  SyL  pt  S. 

Percelvtog  no  error  in  the  decree,  we  af- 
firm It. 


(86  W.  va.  720) 

STATE  ex  rel.  McDERMOTT  T.  UNITED 
STATES  FIDELITY  &  GUARANTY 
00.  at  sL   (No.  8963.) 

(Snpraoe  Court  of  Appeals  of  Wast  Vli^inia. 
Hard!  9^  1920.) 

(BvlMnu  bv  fks  Oottrt) 

IfnmoiPAL  ooBPoaaTioHS  ^»188CL)— Acnon 
OH  Bonn  or  policb  ovncmt  roa  oaBBTnca 

WSAPOnS  KUSr  BS  HAIHTAZHED  IN  TBM 
HAMS  or  THS  mnnOIFALZTT. 

An  action  on  a  bond  executed  by  a  municipal 
police  officer  for  carrying  weapons,  auditioned 
as  pre8CrU>ed  by  section  7  of  chapter  148  of 
the  Code  1918  (Code  1913.  |  6291),  In  wblcb 
the  municipality,  not  the  State,  Is  made  tbe  ob- 
ligee, cannot  be  brought  or  maintained  ia  the 
name  of  tbe  State,  but  must  be  brought  In  the 
name  ot  the  munidpalitr,  obligee,  as  plaintiff, 
the  common-law  role  applicable  not  having  becm 
modified  or  abrogated  by  statute.  It  brought  In 
the  name  of  the  state,  a  demurrer  to  the  dec- 
laration slioald  be  sustained. 

Error  to  Circuit  Court,  Summers  County. 

Action  by  the  State,  oa  the  relation  of  T.  J. 
McDermott,  administrator  of  J.  L.  Splcer,  de- 
ceased, against  the  United  States  Fidelity  & 
Guaranty  Clompany  and  others.  Demurrer  to 
declaration  overruled,  and  defendants  bring 
error.  Reversed,  demurrer  sustained  and 
cause  remanded,  with  leave  to  amend  and  for 
further  proceedings. 

T.  N.  Read,  of  Hlnton,  for  plaintiffs  in  er^ 
ror. 

B.  F.  Duttlap^  of  Hlnton,  for  defendant  in 
error, 

MILLER,  J.  This  was  an  action  of  cove- 
nant upon  a  bond  with  collateral  conditions, 
executed  by  the  defendant  WickUne,  princi- 
pal, and  the  United  States  Eidelity  ft  Guaran- 
ty Company,  a  Corporation,  surety,  wherein 
they  acknowledged  th^nselves  to  be  "held 
and  bound  unto  the  City  of  Hlnton,  a  munici- 
pal oorporatlm,  In  the  just  and  full  sum  of 
thirty-five  hundred   dollars   ($8,000.00)  to 
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wUdk  pajment  well  and  truly  to  be  made  to 
the  dty  <tf  Hlnttm,  W.  Ta.,**  Qiey  bound 
ttumselTe^,  tbeir  hein*  ezecuton  and  admin- 
latraton  jtrintly  and  aemally  firmly  thereby. 

Tbe  eoadltiMt  redted  in  tbe  btmd  Is  as  t<A- 
lows: 

"Thn  condition  of  the  above  obligation  is  sucb 
that  wbereas  the  above  boand  M.  N.  Wickline 
has  this  day  been  appointed  Police  Officer  of 
the  City  of  Hinton,  W.  Va.,  for  a  term  endhig 
on  the  31  day  of  December,  1018,  and  de- 
siring the  right  to  carry  a  pistol,  revolver  and 
billy;  he  files  this  his  bond  in  the  penalty 
of  thirty-five  hundred  dollars,  conditioned  ac- 
cording to  law  which  license  is  coextensive  with 
this  State. 

"Now,  therefore,  If  the  above  named  M.  N. 
Wickline  will  not  carry  the  aaid  weapon  except 
in  accordance  with  bis  application  and  as  au- 
thorised by  law,  and  will  pay  all  costs  and  dam- 
ages to  anyone  by  the  accidental  discharge,  or 
improper  negligent  or  illegal  use  of  said  weap- 
ons, t^en  this  obligation  to  be  void;  otherwise 
to  remain  in  fuU  force  and  virtue." 

The  declaration,  wblth  sets  oat  said  bond 
in  full,  avers  a  breach  of  the  covenant  there- 
in, and  as  the  result  thereof  the  killing  of  J. 
Li  Splcer  by  the  said  Wickline,  while  be  was 
and  continued  to  be  a  police  officer  of  said 
dty,  laying  the  dama^  sustained  at  tan 
thousand  dollars. 

Tbou^  tbe  bond  was  made  payable  to  the 
City  of  Hinton,  the  suit  was  brought  in  the 
name  of  the  State  of  West  Virginia  for  the 
use  and  benefit  of  T.  J.  McDermott,  adminis- 
trator of  Spicer.  One  of  the  grounds  of  de- 
murrer to  the  declaration,  overruled  by  the 
trial  court,  and  renewed  here  as  one  of  tiie 
grounds  for  reversal,  Is  that  the  suit  cannot 
be  maintained  In  the  name  of  the  State  of 
West  Virginia,  not  a  party  to  the  bond,  but 
that  under  tbe  law  It  conid  only  be  brought 
and  maintained  Sn  the  name  of  the  City  of 
Hinton,  tbe  obligee  named  therein.  If  this 
point  of  error  is  wdl  founded,  it  most  result 
in  the  reversal  of  the  judgment,  and  a  re- 
manding of  the  case,  with  leave  to  plaintut 
to  amend.  If  so  advised  and  amendmmt  Is 
available,  and  If  not,  a  dismissal  of  the  suit 

Section  7  of  chapter  148,  Barnes'  Code  1&18 
(Code  1913,  f  5291),  relating  to  the  carrying 
of  weapons  generally,  excepts  from  the  prohi- 
bition ot  the  statute  among  other  officers — 

"all  regaarly  (regularly)  appointed  police  offi- 
cers of  HuAt  respective  cities,  towns  or  villages, 
from  carrying  such  weapons  as  tliey  are  now 
authorized  by  law  to  carry,  who  shall  have  given 
'  bond  in  the  penalty  of  not  less  than  thirty-five 
hundred  dollars,  conditioned  for  the  faithful 
performance  of  their  respective  duties,  which 
said  officers  shall  be  liable  op<ni  their  said  official 
bond,  for  the  damages  done  by  the  unlawful  or 
careless  use  of  any  such  weapon,  whether  such 
bond  is  so  conditioned  or  not." 

Whetlier  Wickline  ever  gave  any  bond  as 
8U{^  police  officer  other  Oian  tbe  me  sued  on 
in  this  case  is  not  averred,  nor  is  the  fitct  we 


of  any  InorartaiieB  In  the  dicpodtlon  of  the 
case  on  demurrer.  If  be  bad  ^voi  a  genoal 
bond  as  BwA  <rfBcer,  conditioned  as  fba  law 
prescribes,  as  we  recmtly  decided,  tbe  stat- 
ute just  referred  to  would  write  into  it,  in 
addition  to  the  general  condition  preacrlbed« 
the  nmdltlOD  relating  to  the  carrying  of 
deadly  weapons,  and  give  action  (heretm  In 
favw  of  any  one  Injured  by  a  breadi  lliereot^ 
the  same  as  if  such  ooadltlon  was  actually 
written  la  tbe  bond.  Town  ot  iMta  r.  Trail, 
101  S.  B.  7R2. 

Tn  tbe  case  at  bar  we  taave  a  bond  with  tbe 
c(Hiditi(m  relating  to  tlie  carrying  oi  weapcMis 
generally  written  into  it  But  being  made 
payable  to  the  Olty  of  Hlntm,  can  tlile  action 
tbereon  In  the  name  of  tbe  States  tfaongh  for 
the  use  of  the  estate  of  the  deceased,  be  moln- 
talnedt  We  decided  in  Town  of  Lester  t. 
Trail,  supnu  where  tbe  bcmd  was  tbe  regular 
official  bond  of  the  officer,  that  the  action 
migfht  be  and  was  properly  brou^t  In  tbe 
name  of  Oie  munlclpaiity,  tbe  obligee  named 
in  tbe  b<»d.  Oitlng  authorities  tor  this  prop- 
osition, we  said  in  that  case  tbat  1^  auenb- 
ing  their  btmd  so  payable  tbe  obligors  fhenSbr 
made  the  oblige^  In  ^t  case  tbe  ma- 
nlelpallty,  trastee  for  any  and  all  parties  who 
might  be  injuriously  affected  by  the  breadi  irf 
its  conditions.  It  Is  Ibonght  by  counsel  for 
plaintiff  tbat  Ibis  case  establishes  a  new  prin- 
ciple ot  law  in  this  state.  But  an  examlna- 
tion  of  tbe  authorities  cited  there,  and  ottaer 
autboritles,  it  seems  to  us,  simply  affirms  a 
well  recognised  principle  ot  the  cnnmon  law, 
that  an  actlcm  on  such  a  contract;  In  tbe  ab- 
sence of  statute,  can  only  be  maintained  In 
tbe  name  of  some  one  in  privity  wltb  tlie  ob- 
ligors: Sncb  Is  the  rule  laid  down  In  Mnr- 
f  ree  oa  Official  B(»ida^  {  475.  But  oonnsd  say 
in  reply  tbat  tbe  common-law  rule  has  been 
dianged  by  diapter  10  of  our  Cod^  relating 
to  official  bonds.  Section  5  of  that  diapter 
(sec.  255),  among  otfa»  things,  does  provide 
that— 

"Any  bond  to  he  given  by  an  officer  ot  a  mn- 
nicipal  corporation,  county  or  district,  or  which 
may  lawfully  be  prescribed  by  the  ordinances, 
by-laws  or  regulations  thereof,  may  be  made 
payable  to  the  State  as  aforesaid,  or  to  the  said 
municipal  corporation,  county  or  dlstricL" 

The  contentl(m  Is  that  a  municipal  pcdloe 
officer  Is  a  State  officer,  and  as  regular  offl- 
dal  bonds  may  statute  be  made  payable  to 
the  State  or  municipality,  suit  or  action 
tbereon  may  by  force  of  the  statute  be  maia- 
tnined  Qiere(m  at  tbe  ideasure  of  any  party 
Interested,  in  the  name  of  Uie  State  or  ma- 
nldpallty.  This  argument  is  farther  predi- 
cated on  the  theory  tbat  a  municipality  la 
merely  a  state  agency,  and  this  bdng  so,  ac- 
tion oa  snch  a  bond,  though  payable  to  tbe 
munlcl^lity,  may  nevertbeless  be  bzou^t 
and  maintained  in  tbe  name  of  Che  State  re- 
gardless of  the  obligee  namM  in  tbe  brad. 
We  do  not  think  this  proposltiou  finds  pn^er 
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bases  In  the  law  of  contracts.  It  Is  conceded 
that  it  can  find  no  support  In  the  common 
law,  and  we  find  none  In  the  statutes  JmbM- 
fying  the  contention.  Section  1  of  said  chai>> 
ter  10  (sec.  251)  provides  that: 

"Eyery  bond  required  by  law  to  be  taken  or 
approved  by,  or  given  before,  any  court,  board 
or  officer,  shall  unless  otherwise  proTlded.  be 
made  payable  to  the  State  of  West  Virginia/' 
etc 

And  secdcm  2  (sec.  262)  of  said  diapter  au- 
thorizes suits  to  be  brought  on  any  such  bond 
in  Uie  name  of  the  State  for  the  braieflt  of  the 
State  or  of  any  county,  district  or  corporation 
or  person  injured  by  a  breach  of  the  condi- 
tion of  any  sucb  bond,  etc  But  section  3  (sec 
253)  thereof  says  Qiat  the  proceedings  In  any 
tsach  suit  must  show  for  whose  benefit  it  Is 
prosecuted,  etc  When  we  come  to  section  S» 
however,  rdatlng  to  bonds  of  munldpal  offi- 
cers, it  authorizes  such  bonds  to  be  made  pay- 
able either  to  the  State  or  to  the  mnnlcdpal 
corporation.  U  to  the  State,  of  course,  on 
principles  of  ttie  comnuu  law,  the  salt  would 
hare  to  run  In  the  name  of  the  State;  If  to 
the  municipal  corporation,  upon  what  ];»rlucl- 
ples  of  the  cmnmon  law  or  statute  can  one  in- 
terested, elect  an  obUsee  other  than  the  one 
the  parties  have  chosen?  The  munidpallly 
Is  a  separate  and  distinct  entity  from  the- 
State;  It  has  an  eiistence  wUh  capacity  to 
«ae  independently  of  the  State;  and  the  par- 
ties may  elect  as  thdr  trustee  either  the 
State  or  the  munldpality;  If  the  State,  snlt 
must  be  In  its  name;  if  the  mnnidpallty.  it  Is 
the  latter  that  must  maintain  suit  on  the 
bond,  not  some  otha-  person.  In  Hunter  et 
al.  T.  Oomndad<mer8  ct  Mracer  Oounty*  10 
Ohio  St  615,  it  was  decided  that  an  action  ou 
the  bond  of  a  county  treasurer  payable  to  the 
'State  could  not  be  matntabied  in  the  name  of 
the  County  Commissioners,  not  named  as  ob< 
ligees,  but  only  In  the  name  of  Oie  Stata 
Tbe  several  provisions  of  the  statate  cited 
and  relied  on  as  modifytng  the  conmum  law, 
the  court  held  did  not  in  fact  do  so,  nor  ^ve 
right  of  acUon  to  the  idalntiffs.  In  Albert- 
son  T.  State,  9  Neh  429,  2  N.  W.  742,  892,  tbe 
action  was  in  the  name  of  the  State  on  the  of- 
ficial b<Htd  of  Albertson,  county  treasurer, 
payable  as  the  statute  required,  to  the  coun- 
ty. In  BU[q;»ort  of  Oie  judgment  below  the  at- 
torney general  relied  w  a  statnte  which  de- 
-<dared  it  to  be  "the  doty  of  the  auditor  •  •  * 
to  direct  proseeutians  In  the  name  of  the 
state  for  all  ofllcial  delinquencies,  in.  relation 
to  the  assessment,  collectlcHi,  and  payment  of 
the  revalue^  against  all  persons  vfbo  by  any 
means  become  poraessed  of  public  mon^  or 
prr^rty,  due  or  belonging  to  the  state,  and 
fail  to  pay  or  deliver  the  same,  and  against 
ciU  debtors  of  the  state.'*  The  court,  dting 
and  relying  on  Hunter  r.  Commissioners,  su- 
pra, construing  similar  statutes  in  Ohio, 
nnd  referring  to  the  common-law  rule  that 


an  action  on  a  bond  can  only  be  maintained 
In  the  name  of  the  obligee,  says: 

"If  this  provision  stood  alone,  it  would  prob* 
ably  be  sufBcient  to  authorise  a  suit  to  be  in- 
stituted  In  the  saue  of  the  state." 

But  referring  to  other  prorisions  of  the 
statnte,  particularly  to  aectloa  101  ot  the  rev- 
enue law  (BeT.St.Neb.,1866tC.46,pLS38>  the 
court  coududed  that  statute  cwtrolUng  and 
as  authorizliig  suit  tqr  the  county  cleA  only 
in  the  name  of  the  obligee  in  the  bond,  and 
held  that  the  common-law  rule  had  not  beoi 
(hanged  abridged  hr  Btatutft  In  Town  of 
La  Grange  BylvanuB  S.  Ghainnan  and  oth- 
ers^ 11  MiidL  499,  the  bond  of  a  towndi:^ 
treasurer  was  made  payable  to  the  Pe(^ple  of 
the  State  of  Mldilgan  iuBtaad  of  flw  town- 
ab^  as  required  by  law,  and  it  was  hdd  in 
accordance  with  the  prlnd^ee  laid  dovn  In 
the  OUo  and  Nebraska  cases  that  suit  could 
not  be  brou^t  In  the  name  of  the-  township, 
and  that  the  failure  of  the  IxHid  to  comply 
with  the  statute  could  not  be  aided  by  aver^ 
moit  and  im>of.  And  see  on  the  same  Bubject 
16  Enc:  PL  &  PraCL  107 ;  29  Cyc  1463. 

As  we  have  found  nothing  in  our  statatos 
justifying  a  dlffermt  holding,  we  cmidnde 
both  upon  reason  and  authority  tluit  the  pres- 
ent suit  cannot  be  maintained  in  the  name  of 
the  Stat^  but  should  have  beoi  brou^t  In 
the  name  of  tbe  City  of  Hinton.  the  obligee  in 
the  bcmd,  and  that  for  tho  error  tiier^  the 
demurrer  to  the  declaration  should  have  been 
sustained.  We  therefore  reverse  the  Judgment, 
sustain  the  demurror  to  the  detOaratlon,  and 
remand  the  cause  to  the  circuit  court  with 
leave  to  plaintiff  to  amend,  if  so  advised,  and 
for  further  proceedings  in  accordance  with 
the  principles  herein  enunciated. 


(86  w.  va.  7«) 

CABTBIB  et  aL  T.  PRICB)  et  bL    (No.  3769.) 

(Supreme  Court      Appeals  of  West  ^niglnla. 

March  16,  1920.) 

(Sy^abiu  &y  the  Court.) 

1.  EQtnrr  4s»219— DsnEffsi:  ov  ucbxs  hat 

BK  3CADB  BT  DBUnSBSB  WHEN  rAOIS  APPKAB 

om  VAOK  or  bill. 
The  defena?  of  laches  may  be  made  by  de- 
murrer when  the  facts  upon  which  such  defense 
is  predicated  appear  from  the  face  of  the  bilL 

2.  BquiTT  ^ase?,  72(4)— Whsbi  oomplain- 

ANT8'  "LACHK8"  IRJTJEIOTTSLT  AIRCTS  THB 
AOVKBSB  PABTT,  A  COUBX  OT  SqUXTX  WZLL 
DBCUini  TO  OIVS  BBLIS7. 

"Laches"  in  legal  sigaificance  Is  delay  in  the 
assertioD  of  a  claim  which  works  disadvantage 
to  another,  and  where  it  appears  that  by  reason 
of  such  delay  the  adverse  party  would  be  iu- 
juriously  affected  because  of  the  death  of  wit- 
nesses by  whom  the  truth  of  situation  could 
be  proven,  or  because  injury  might  result  to 
him  on  account  of  e^fpendltures  made  upon  the 
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land  in  the  war  of  Improvements,  or  where  no 
claim  is  asaerted  until  after  the  land  has  grown 
in  value,  either  because  of  the  development  of 
the  territory  or  the  discoveiy  of  valuable  miner- 
als thereon,  and  such  delay  in  asserting  anch 
claim  is  so  long  as  to  lead  to  the  belief  that  it 
is  asserted  largely  because  of  the  increased 
valne  of  the  land  and  the  altered  conditions,  a 
court  of  eqait?  will  decline  to  give  r^ef. 

[Ed.  Note.— For  otlier  definitioDB,  see  Words 
and  nirases,  mist  and  Second  Series,  Laches.] 

8.  Equity  «=972(1)— Delay  in  assebtion  of 
knowh  bights  to  fbejudioi  of  advxb8b 

PABTT  IS  An  larOPFEX.  AOAUrSt  ASSBRnON 
OF  SUCH  UOHIS. 

Where  a  party  knows  Ills  rights  or  Is  cog- 
nisant of  his  interert  in  a  particular  subject- 
matter,  bat  takes  no  steps  to  enforce  the  same 
until  the  condition  of  the  other  party  has^  in 
good  faith,  become  so  changed  that  he  cannot 
be  restored  to  his  former  state  if  the  right  be 
then  enforced,  delay  becomes  inequitable,  and 
operates  as  an  estoppel  against  the  assertion  of 
the  right.  This  disadvantage  may  come  from 
death  of  parties,  loss  of  evidence,  change  of 
title  or  conditioo  of  the  subject-matter,  inter- 
vention <A  eqaitiea,  or  other  caoaes.  When  a 
court  of  equity  seea  negligence  on  me  aide  and 
injury  therefrom  on  the  other,  it  !•  a  groand  for 
denial  of  relief. 

Aroeal  from  Circuit  Cour^  Kanawha 
County. 

Snit  by  Margaret  B.  Car^  and  others 
against  Jamea  A.  Price  and  oUurs.  Demur- 
rer  to  bill  sustained  and  bill  dismissed,  and 

plaintiffs  appeal.  Affirmed. 

A,  M.  Belcher,  of  (^rleston,  for  appel- 
lants. 

Brown,  Jackson  &  Enii^t  and  Bf.  F.  Bfa- 
theny,  all  of  Charleston,  for  app^eee. 

■lUTZ,  J.  This  suit  is  brought  by  a  dau^- 
ter  and  the  heirs  at  law  of  two  other  daugh- 
ters of  Edmund  Price,  Sr.,  against  a  son  of 
said  Edmund  Price,  Sr.,  and  the  descendants 
of  his  remaining  children,  and  their  grantees, 
for  the  purpose  of  having  partition  of  cer- 
tain real  estate  of  which  it  Is  contended  said 
Edmund  Price,  Sr.,  died  seized;  to  Iiave 
an  accounting  of  the  rents.  Issues,  and  prof- 
its derived  ther^rom,  as  well  as  an  account- 
ing for  waste  alleged  to  have  been  committed 
thereon ;  and  to  have  set  aside  a  deed  from 
said  Edmund  Price,  Sr.,  to  his  sons  Ardii- 
bald  Price,  Edmund  Price,  Burdette  Price, 
and  James  Price,  dated  the  12th  day  of 
February,  1848,  and  recorded  in  the  office  of 
the  clerk  of  the  county  court  of  Kanawha 
county  on  said  12th  of  E^bruary,  1848,  upon 
the  ground  that  said  deed  is  a  forgery. 

The  bill  shows  that  Edmund  Price,  Sr..  de- 
parted this  life  intestate,  leaving  surviving 
him  eleven  diildren,  one  of  whom,  Harriett 
Young,  and  the  heirs  of  two  others,  are  the 
plaintiffs,  and  one  ot  whom,  to  wit,  James 
A.  .:*>ice,  and  the  heirs  at  law  of  the  others, 


who  are  deceasedi,  are  tbe  defendanta^  to- 
gether with  sundry  ot  theSi  grantees.  It  to 
aUeged  that  at  the  time  of  the  death  of  Ed- 
mund Price,  Sr.,  he  was  seised  and  possessed 
of  a  tract  of  8B9  acres  ot  land  lying  in  the 
county  of  Kanawha,  whldk  was  the  ranaln- 
der  of  a  larger  tract  of  more  tiian  1,200  acres 
theretofbre  conveyed  to  him;  he  having  In 
his  lifetime  cmiveyed  away  certain  parcels  of 
this  l^OO-acre  tract  It  Is  aUeged  further 
that  time  appears  of  record  In  the  clerk's 
office  ot  ttie  comity  court  of  fi^anawha  county 
a  deed  of  February  12, 184^  purporting  to  be 
signed  by  said  Edmund  Price,  Sr.,  and  to 
be  acknowledged  on  said  12tti  of  FebmaTy, 
1848,  before  A.  W.  Quarriw.  dwk  of  the 
county  court  of  said  county,  and  admitted  to 
record  on  said  date,  purporting  to  conv^  to 
Archibald  Price,  Edmnnd  Price,  Burdette 
Price,  and  James  Price,  four  of  the  sons  of 
Edmund  Price,  Sr.,  said  869  acres  of  land.  In 
consideration  of  one  dollar  and  love  and  af- 
fection ;  that  at  the  time  said  deed  purports 
to  have  hem  made,  to  wit,  on  the  12tli  of 
February,  1848,  Edmund  Price,  Sr.,  was  dead, 
and  had  been  dead  for  a  period  of  about  six 
months,  and  that  the  said  deed  was  executed 
in  the  name  of  said  Edmund  Price,  Sr.,  by 
his  son,  one  of  the  grantees,  Edmund  Price, 
Jr. ;  and  that  the  other  grantees  In  said  deed 
knew  of  this  forgery  by  their  brother  and 
cograntee.  The  bill  further  alleges  that  Har- 
riett Toung,  daughter  of  the  said  Edmund 
Price,  Sr.,  and  her  two  sisters,  ancestors  of 
the  other  plaintlfCs,  were  not  living  at  the 
home  of  their  father  at  the  time  of  his  death; 
that  they  were  uneducated  and  had  no  knowl- 
edge or  information  of  any  kind  or  charac- 
ter of  the  recordation  of  said  pretended  deed, 
and  were  not  familiar  with  the  fact  that 
deeds  were  cecorded  in  the  office  of  the  <derk 
of  the  county  court ;  and  that  th^  permitted 
their  said  brothers  to  live  uiwn,  use,  and  oc- 
cupy said  lands,  during  all  the  years  from 
1848  to  1015,  without  requiring  any  account- 
ing from  them,  or  without  making  any  claim 
to  said  land,  but  without  knowledge  of  the 
exlatoice  or  recordation  of  said  deed  of  E'eb- 
ruary  12,  1848.  The  bill  farther  alleges  that 
there  are  some  two  or  three  small  tracts  of 
land,  parts  of  the  larger  tract  conveyed  to  tbe 
said  Edmund  Price,  which  do  not  purport  to 
have  been  conveyed  by  the  deed  of  February. 
1848,  and  that  as  to  these  tracts  plaintiffs 
are  unquestionably  entitled  to  have  imrtltion 
thereof,  and  an  accounting  for  waste  commit- 
ted thefeon.  It  Is  further  alleged  that  leases 
for  oil  and  gas  have  been  made  by  various 
claimants  of  said  land  under  the  allured 
forged  deed,  and  that  large  quantities  oC 
oil  and  gas  have  been  taken  therefrom,  and 
that  plaintiffs  are  entitled  to  have  an  ac- 
counting therefor,  as  well  as  to  have  parti- 
tion of  the  estate  among  them.  A  demurrer 
was  interposed  to  the  bill  upon  the  ground 
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that  the  plalntUh  are  barred  by  fheir  laches 
from  asserting  their  claim,  and  this  demurrer 
being  sustained,  and  the  plalntlfFs  declining 
to  amend  the  bill,  the  same  was  dismissed. 

It  will  be  observed  that  it  Is  not  claimed 
chat  the  plalntlfTB  or  their  ancestors  did  not 
know  that  EXl round  Price  had  this  estate  at 
the  time  of  his  death,  conceding  that  the 
deed  was  a  forgery.  All  they  contend  is 
that  they  did  not  know  that  there  was  such  a 
deed  until  the  latter  part  of  the  year  1915. 
nearly  68  years  after  it  was  executed  and 
recorded.  It  appears  from  the  bill  that  the 
grantees  in  that  deed,  and  tbose  claiming 
under  tbem,  have  been  in  possession  of  the 
land  during  all  of  these  years,  and  have  en- 
Joyed  all  the  advantages  thereof.  It  appears 
further  that  for  this  68  years  none  of  the 
plaintlfCs  has  asserted  any  claim  to  the  land, 
but  that  In  the  latter  part  of  the  year  1913  a 
lease  was  made  covering  part  of  the  land 
for  develoinn^t  for  oil  and  gas,  and  accord- 
ing to  the  allegations  of  the  bill  c(nisiderable 
quantities  of  oil  and  gas  hare  been  procured 
from  this  land.  It  was  thea  that  the  plaln- 
tlffs  discovered  that  they  were  interested  In 
the  land  and,  as  they  say,  for  the  first  time 
discovered  the  existence  of  the  deed  of  Feb- 
ruary, 1848.  All  of  the  grantees  in  that  deed 
are  dead  except  tbe  defendant  James  A. 
Prlc^  and  he  most  be  a  very  old  man.  It 
does  not  appear  whether  or  not  tbe  derk  of 
the  county  court  who  took  the  ackuowledg- 
moit  is  dead,  bat  more  than  70  years  have 
elapsed  from  the  time  of  the  acknowledg- 
ment of  the  deed  until  the  bringing  of  this 
suit  in  Jnne^  1918,  and  It  bcdng  fair  to  as* 
Bume  that  said  derk  was  at  least  21  years  of 
age  when  he  was  bOIdlng  office  he  would,  if 
BttU  living  at  this  time,  be  a  very  <dd  man; 
In  ta.et,  it  may  well  be  assumed  that  be  has 
long  since  departed  tbls  lif&  Tbe  allegations 
of  the  bill  show  that  tbe  grantees  In  the  deed 
treated  this  land  as  owned  them  during  all 
of  these  years,  ^niey  cmveyed  away,  accord- 
ing to  the  bill,  various  tracts  and  portions  ot 
it,  and,  as  before  stated,  in  quite  recent  years 
they  and  their  vendees  made  oU  leases  and 
had  the  oil  and  gas  removed  therefrom,  sold 
the  same,  and  converted  the  proceeds  to  their 
own  use;  There  is  no  all^ation  in  tbe  bill 
that  the  plaiutHfs  or  their  ancestors  did  not 
know  of  their  alleged  rights  and  interests  in 
this  land,  nor  is  there  any  allegation  in  the 
bill  that  the  defendant  James  A.  Price  and  the 
ancestors  of  the  other  defendants  ever  oc- 
cupied the  land  under  any  agreement  with 
the  other  children  of  Edmund  Price,  Sr.,  or 
any  intimation  that  their  occupancy  was 
other  than  that  of  sole  ownership.  It  is  not 
alleged  that  the  grantees  in  the  deed  of  Feb- 
ruary, 1848,  ever  accounted  to  the  other  chil- 
dren for  any  rents  or  profits  from  the  lands, 
or  that  such  accounting  was  ever  demanded,  or 
that  the  right  thereto  was  ever  recognized  or 
Insisted  upon.   In  fact,  there  is  no  soggea- 
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tion  that  the  title  of  the  grantees  in  that 
deed,  and  those  claiming  under  them,  was 
ever  questioned  In  any  way  until  the  bringing 
of  this  suit  more  than  70  years  after  the  deed 
was  recorded,  and  then  only  after  the  dls- ' 
covery  of  valuable  deposits  of  oil  under  the 
land. 

[1]  That  the  defense  of  laches  can  be  taken 
advantage  of  by  demurrer,  when  the  facts 
from  which  the  defense  appears  are  shown 
on  tbe  face  of  the  bill,  is  established  In  this 
Jurisdiction.  Jarvis  v.  Martin's  Adm'r,  45 
W.  Va.  347,  31  S.  E.  957;  Thompson  T.  Iron 
Co.,  41  W.  Va.  674,  23  S.  B.  795. 

[2,  3]  As  to  whether  or  not  a  claim  assert- 
ed will  be  barred  by  laches  depends  upon  the 
circumstances  in  each  particular  cas&  Lapse 
of  time  does  not  of  Itself  ordinarily  bar  suc^ 
a  claim.  It  must  be  acc<Hnpanied  by  some 
disadvantage  to  the  opposite  party.  If  it  ap- 
pears that  it  is  doubtful  whether  the  adverse 
party  can  command  tbe  evidence  necessary  to 
a  fair  pres^tation  of  the  case  because  of 
tbe  death  of  the  witnesses  to  the  transaction, 
or  those  who  might  liave  knowledge  of  it,  this 
circiunstance,  connected  with  long  lapse  of 
time,  will  frequentiy,  unaccompanied  by  any- 
thing else,  bar  the  right  to*  recover,  and  this 
is  true,  even  though  the  period  prescribed  by 
the  statute  of  limitations  has  not  run.  And 
so  where  one  has  obtained  property  by  fraud 
or  mistake,  of  which  he  might  be  deprived  if 
seasonable  resort  were  had  to  a  court  of 
equity.  If  tbe  claimants  permit  a  long  time  to 
elapse  without  asserting  their  claim,  during 
wbldi  Impiovements  have  been  made  upon 
ttie  laud,  as  was  tbe  case  here,  by  tbe  devel- 
oping of  tbe  same  for  oil,  or  the  same  has 
become  sudd^ly  valuable  by  zeason  of  tbe 
discovery  of  minerals  of  various  kinds  there- 
on, ot  if  it  has  oraie  into  the  market  because 
of  territorial  develoiHnent,  rdlef  wUl  ordir 
narlly  be  d^ied  In  equity,  even  Ihongb  a 
very  much  shorter  time  has  elapsed  than  in 
fliia  case.  Or,  If  tbe  rights  of  third  parties 
have  intervewd,  courts  wUl  be  alow  to 
turn  the  same  at  the  suit  of  <me  who  has 
lain  by  with  fnll  knowledge  or  the  means  of 
knowledge,  f«  a  long  time  and  allowed  oQivn 
to  deal  with  tiie  property  as  thongb  sudi 
claimants  bad  no  Interest  therein.  10  B.  O. 
L.,  tit.  "Equity.'^  I  142,  etc ;  Story's  Equity 
Jurlaprudence,  {  85 ;  Pomeroy's  Equity  Juri»> 
pmdenc^  1  1442,  etc.  These  texts  and  the 
authoritlea  cited  to  aiuiport  them  fully  sus- 
tain the  princ^les  above  enunciated.  In  few  . 
of  the  adjudicated  cases  do  we  find  a  claim 
so  old  as  the  one  attempted  to  be  asserted 
here.  We  find  in  this  case  that,  because  of 
the  long  lapse  of  time,  most  of  the  witnesses 
who  know  anything  about  the  orl^al  trans- 
action are  dead,  and  their  evidence  not  ob- 
tainable. We  find  further  no  assertion  of 
their  claim  by  any  of  the  plaintiffs,  or  those 
under  whom  they  claim  foe  more  than  70 
yrars.  We  find  that  tbe  rights  tAtt^  par- 
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tkm  iMve  Interened,  that  TalnaUe  toipron- 
ments  have  been  made  upon  the  land  in  the 
way  of  dereloplng  ttie  same  for  and  that 
It  vas  not  nntU  after  It  was  shown  that  these 
derelopmentB  made  the  land  very  Talnable 
that  the  i^alntUEB  asserted  the  claim  set  up  In 
thiis  snit  It  thus  appears  that  nearly  all  of 
Uie  elements  which  the  texts  say  bar  a  claim 
for  laches  exist  in  this  case  in  a  magnified 
degree.  We  are  fbetetace  of  opinioa  that 
there  was  no  error  in  sastatnlng  the  donnrrer 
to  the  biU. 

It  is  insisted  farther  by  the  plaintllCB  that 
there  are  two  or  ttiree  small  tracte  of  land 
not  Included  In  the  deed  of  Felnruary,  1848, 
parts  of  the  larger  tract  of  1,200  and  some 
acres. '  This  allegation  cannot  be  true,  for 
that  deed,  which  is  exhibited  with  the  bill, 
on  its  face  conveys  all  of  the  tract  of  1,200 
and  odd  acres  not  theretofore  conveyed  away 
by  Cdmuud  Price,  Sr.,  so  that  whatever  land 
Edmund  Price,  Sr.,  was  possessed  of  at  the 
date  of  that  deed  passed  by  its  terms. 

We  find  no  error  In  the  decree  of  the  cir- 
cuit courts  and  the  aarae  is  affirmed. 


(85  W.  Va.  73B) 

STATB  ex  rel.  GOBDON  T.  STATE  BOARD 
07  CONTBOIi  et  aL   (No.  4003.) 

(Supreme  (Soort  of  Appeals  of  Wert  '^iglnla. 
Ifarch  0,  1920.) 

(SylUtbita  iy  the  Cowri.) 

1.  MANDAscns  «=>S4— States  «=>191(2)—Mar- 

DAHDB  DOES  NOT  LIE  TO  COUFSL  STATE  BOASD 
or  CONTBOL  TO  FEBFOBU  ITS  CONTBACT  TO 
SUPPLT  COnVIOT  Z^OB. 
Mandamas  does  not  lie  to  compel  the  State 
Board  of  Control  to  perform  the  covenants  of  a 
contract  made  between  it  and  a  contractor, 
agreting  to  sapply  him  with  a  certain  number 
of  convicts  from  the  state  penitentiary  to  labor 
in  his  factory  located  therein,  for  a  definite 
period  of  time  at  a  certain  price  per  day  for 
each  convict  so  employed.   Such  a  proceeding 
is  Tirtuall;  one  againet  the  state  and  cannot  be 
maintained. 

2.  Uandamub  <-jOi  Wnx  nor  ux  to  coh- 

PXL  PKRVOBMAirCX  TO  PBETKNT  BBCACBXS  OV 

comsAOs  znvoLTnre  DOoutnoN. 
Unless  so  provided  by  etatate,  mandamos 
cannot  be  employed  to  compel  performance,  or 
prevent  breaches  of  contracts  involviag  diacre- 
tlcm  in  the  contracting  parties, 

(AAdiHoMl  ByXUIma  5y  EmorM  Btalf.} 
8.  EtoAixa  «=»191(2)  -~  What  ooRSiiTtnxs 

"■UIT  -ASAINST  THE  BIAIS." 

A  "suit  against  the  state,"  within  Const.  U. 
S.  Amend.  11,  is  one  in  which  the  state  is  vi< 
tally  Interested,  and  will  have  to  satisfy  the 
Judgment  or  decree  of  the  court,  iC  satisfao 


tlon  is  made  at  all,  though  iJm  stdt  nominally 
is  one  againrt  the  state's  officers  or  agenta. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Pbraaei,  First  and  Second  Series,  Stdt 
against  the.State.] 

Original  application  for  mandamus  by  the 
State  of  West  Virginia,  on  the  relation  of  Isa- 
dora Gordon,  against  the  State  Board  of  Con- 
trol and  another.  Writ  refused- 
Everett  F.  Moore,  of  HoundsviUe^  and  3.  M. 
BitE,  of  Wheeling,  for  relator. 

B.  T.  England,  Atty.  Gen-,  and  Blue  ft  Hc- 
Cab^  of  Charleston,  fOr  respondents. 

WILLIAMS,  P.  This  is  an  original  applica- 
tion to  this  court  by  I&adore  Gordon,  the  re- 
lator, for  a  writ  of  mandamus  to  compel  the 
State  Board  of  (Control  and  Joseph  Z.  Terrell, 
wardm  of  the  state  penitentiary,  to  aiqpartlOD 
and  deliver  to  him  a  sufficient  number  of  con- 
vict's to  make  his  quota  276,  the  nunrtier  con- 
tracted fbr,  and  to  prevent  them  from  wltli- 
drawlng  trim  him  any  <^  tliose  who  have  al- 
ready been  delivered  to  him,  and  to  compel 
Uie  return  to  him  of  those  who  have  been 
wlthdravm  after  Oiey  had  been  assigned  and 
allotted  to  hluL  Bdator  avers  in  hla  peUtton 
that  on  the  27tii  of  July,  1916,  he  entered  in- 
to a  contract  with  the  State  Board  at  (3ontrol 
whereby,  in  consideration  of  TO  cents  per  day 
for  eadi  convict  to  be  employed  under  said 
cmitract.  It  agreed  ta  famish  lilm  275  con- 
victs, male  and  female,  for  a  period  of  five 
years,  beginning  on  the  18tb  of  September. 
1916,  to  work  In  his  factory  located  within 
the  walls  of  the  penitentiary,  and  that  he  has 
fully  and  faithfully  performed  all  of  the  cov- 
enants set  forth  In  said  agreement  upon  bis 
part.  It  la  averred  the  contract  provided  tbat^ 
If  for  any  cause  there  should  t>e  a  defldency 
In  the  number  of  convicts  available,  and  the 
State  Board  of  Control  should  be  unable  to 
famish  the  full  number  of  convicts  provided 
for,  the  contractor  should  accept  the  same 
proportion  of  the  whole  number  of  convicts 
si)ecifled  as  may  be  furnished  other  contrac- 
tors employing  convict  labor  in  the  peniten- 
tiary; that  the  State  Board  of  Control  there- 
after, mi  the  8d  of  January,  1920,  and  wtiUe 
the  contract  with  relator  was  still  In  force, 
entered  into  a  contract  with  the  J.  0.  Bardall 
Company  whereby  It  let  and  hired  to  said 
company,  for  the  term  of  four  years  and  eiglit 
mouths,  b^Innlng  the  1st  of  January,  1920. 
160  male  convicts,  with  the  privilege  of  as 
many  more  as  may  be  mutually  agreed  upon, 
for  which  said  company  agreed  to  pay  tbe 
sum  of  fl  per  day  for  each  convict  so  em- 
ployed, and  wherry  it  was  farther  agreed 
that  the  number  of  convicts  previously  agreed 
to  be  fumished  under  a  contract  with  said 
company  of  date  May  81,  1819,  should  be  re- 
duced to  116,  instead  of  200  as  named  In  the 
:  f(nrmer  contract,  and  Qiat  the  paym^t  for  all 
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additional  labor  In  excess  of  ITS- men  should 
be  made  at  tbe  price  of  per  day  for  eacb 
convict;  that  since  the  Ist  day  of  July,  1019, 
the  State  Board  of  G<mtrol  has  Violated  Its 
contract  with  relator,  in  that  it  has  at  no 
time,  since  that  date,  delivered  to  him  tbe 
number  of  convicts  to  which  he  was  entitled, 
although  there  were  available  to  him  during 
all  that  time  a  sufficient  number  of  convicts 
in  the  penitentiary,  bat.  Instead  of  furnishing 
him  with  his  full  quota  of  convicts  contract- 
ed for,  the  Board  of  Control  and  the  warden 
of  the  penitentiary  have  beai,  since  the  1st  of 
July,  1919,  and  are  now,  allotting  to  the  said 
J.  C.  Bardall  Company  and  to  the  Kleeson 
Company,  another  contractor  for  convict  la- 
bor, ccmvlcts  to  which  he  is  lawfully  oitltled 
under  his  aforesaid  contract ;  that  on  the  3d  of 
February,  1920,  28  of  the  convicts  which  had 
theretofore  been  assigned  to  relator,  though 
not  then  having  his  complete  quota,  were 
withdrawn  from  him  and  allotted  to  the  said 
Kleeson  Company  and  the  said  J-  C.  Bardall 
Company.  Petitioner  avers  that  these  partic- 
ular convicts  had  become  skilled  laborers  and 
that  their  withdrawal  has  materially  inter- 
fered with  the  operation  of  his  shirt  factory* 
operated  within  the  walla  of  the  penitentiary. 
Relator  prays  Cor  a  writ  of  mandamus  to 
compel  the  state  Board  of  Contnd,  a  corpora- 
tion oHnposed  of  XL  B.  Stcftbenson,  Jamea  8. 
Laktait  and  J.  M.  wniiamsoi,  and  James  Z. 
Terrell,  warden  of  the  penitentiary  command- 
ing them,  both  officially  and  In  their  Individu- 
al right,  to  allot  and  deliver  to  relator  a  sufll- 
cient  number  of  convicts  to  raise  the  number' 
to  27Q,  the  nnmber  contracted  for. 

[1]  Respondents  moved  to  quash  the  manda- 
ni.us  nisi  and  also  made  answer  thereta  The 
motion  to  quash  raises  at  once  the  question 
whether  this  proceeding  can  be  maintained. 
The  answer  depends  upon  whether  or  not  It 
la  a  proceeding  against  the  state.  If  It  is,  It 
cannot  be  maintained.  Section  86,  art  6,  of 
the  Constitution,  says:  "The  State  of  West 
Virginia  shall  never  be  made  defendant  in 
any  court  of  law  or  equity."  Although  the 
state  is  not  made  a  defendant  eo  nomine,  it  Is, 
nevertheless,  a  proceeding  against  tbe  stateu 
The  contract  is  made  by  and  between  re- 
spondents, "the  State  Board  of  Control,  a 
public  corporation,  acting  fOr  the  state  of 
West  Virginia."  Thus  by  the  very  terms  of 
the  contract  the  state  Is  shown  to  be  vitally 
interested  in  it  Tbe  State  Board  of  Control 
Is  but  the  state's  agent,  and  acted  ta  making 
tbe  contract  f<n-  and  <»i  behalf  of  the  state. 
A  state  can  cmtract  only  thrm^  its  cmisti- 
tnted  officers  or  agents.  The  purpose  of  the 
writ  In  tills  eaae  la  to  omipei.  the  Board  of 
Ctmtrol  to  carry  out  the  state's  contract  as 
laade  1^  said  board,  and  is  ther^ore  vlrtnal- 
I7  a  salt  against  the  atate^  because  the  Board 
of  Control  Is  not  interested  in  tbe  contract 


otherwise  than  as  tho'state's  agent  Hence  to 
compel  it  to  perform  the  contract  would  be  In 
^ect  to  compel  the  state  to  do  so.  Tbe  ques- 
tion whether  or  not  suCb  a  proceeding  la  one 
against  the  state  Is  not  new  In  this  conrt.  It 
arose  in  Miller  v.  State  Board  of  Agriculture, 
46  W.  Va.  192,  82  S.  B.  1007,  76  Am.  8t  Rep. 
811.  There  Miller  had  contracted  with  the 
states  through  its  commissioners  of  pnbllo 
printing,  to  do  the  state's  printing  for  two 
years.  Claiming  that  the  prlntiiv  required  to 
be  done  by  it  in  the  exercise  of  its  public 
functiMis  did  not  pro[>erly  fall  under  that 
ctmtract,  tbe  State  Board  of  Agriculture  r» 
fused  to  allow  said  Miller  to  do  Its  printdng, 
and  onployed  another  printing  company  to  dc» 
it  Wherenp<m  Miller  allied  fOr  a  manda- 
mus to  compel  the  State  Board  of  Agriculture 
to  furnish  him  its  printing  under  his  contract 
with  the  commlssionerB  of  public  printing. 
The  writ  was  there  refused  on  the  ground 
that  the  proceeding  was  virtually  a  Wt 
against  the  state,  and  was  prOhlMted  by  aee* 
Utm  8S,  art  6,  of  the  Constitution.  The  same 
doctrine  was  again  announced  In  MUIer  Sup- 
ply Co.  T.  state  Board  of  Omtrol,  72  W.  Va. 
024,78  8.11  672.  That  waa  a  snlt  and  not  a 
mandamua  pxoceedinib  but  tbe  fonn  of  the 
proceeding  can  make  no  difference  in  the  ap- 
plication of  tbe  piind^le.  It  was  Uiere  like- 
wise bdd  Hut,  althoutfb  the  atate  waa  not  a 
party  defendant  eo  nomine,  the  suit  was  nev- 
wtheteea  one  againat  tbe  state;  It  being  an 
action  against  one  of  its  governmental  agen- 
dea  empowered  to  contract  on  its  bcSuilf  in 
certain  matters.  In  making  with  relator  tbe 
otmtract  here  InTolved,  the  State  Board  of 
Control  was  not  acting  In  a  purely  ministeri- 
al capacity,  but  exercised  In  the  matter  a  dis- 
cretion with  which  it  was  vested  by  the  stat- 
ute creating  it  and  deflnlng  its  duties,  and  it 
likewise  had  the  power  to  carry  out  the  con- 
tract or  to  refuse  to  do  so.  This  power  it  ex- 
erdses  on  b^alf  of  the  state,  and  it  Is  not  for 
the  court  to  say  whether  It  is  acting  morally 
right  In  the  premises  or  not.  That  Is  a 
question  belonging  to  the  executive  and  l^Is- 
latlve  branches  of  the  government  It  Is  only 
for  us  to  determine  whether  or  not  there  Is 
any  power  In  the  Judiciary  to  compel  the 
Board  of  Control,  the  authorized  agent  of  the 
state,  to  comply  with  its  contract,  and  our 
conclusion  is  that  there  Is  no  sndi  power  in 
the  courts.  Tbe  provision  of  the  Gonstltntlon 
la  mandatory  and  prohibitive,  ^e  proceed- 
ing, being  one  against  the  state's  contracting 
agmcy,  brought  for  the  purimse  of  enfordt^ 
a  contract  made  by  it  on  bdialf  of  the  stat^ 
Is  therefore  virtually  a  suit  against  the  state 
itself,  and  cannot  be  maintained. 

[S]  In  Comer  t.  Bankhead,  70  Ate.  483,  a 
suit  in  eqnlty  was  brought  againat  tbe  ward- 
en of  tbe  penitentiary  to  compel  performance 
of  a  contract  entered  Into  between  him  and 
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the  iiilalntlfl  vbenby  the  warden  bad  agreed 
to  blre  to  platndfl  a  cotaln  nmnliar  of  con- 
Ticta.  By  the  anlt  plaintiff  aonglit  to  «ijoin 
fbe  warden  from  sai^lylng  convicts  to  other 
omtractorfl  In  vioIatloD  of  his  contract  wittt 
him,  and  tba  conrt  held  the  salt  wu  In  effect 
a  snit  against  the  state  and  not  maintainable 
In  view  of  the  Oonstltutlon  of  that  states  pro* 
hibltlns  suits  against  the  state  In  any  of  Us 
courts,  without  Its  consent  It  was  once  held 
hy  the  Supreme  Court  oi  the  United  States. 
In  an  opinion  rendered  by  Chief  Justice  Mar- 
shall In  Osbom  v.  Bank  of  U.  S.,  9  Wheat 
738,  6  L.  Ed.  204.  that  to  eonstitnte  a  suit 
against  the  state  it  was  necessary  for  the 
state  Itself  to  be  &  party  to  the  record;  but 
this  holding  has  been  virtoally  overruled  In  a 
number  of  snlMeguent  decisions,  and  the  rule 
now  followed  by  that  court  is  that  If  the  suit 
be  one  In  wjilch  the  state  la  vitally  Interested, 
and,  will  have  to  satisfy  the  Judgment  or  de- 
cree of  the  court,  if  satisfaction  is  made  at 
all,  then  the  suit  Is  one  against  the  state, 
within  the  meaning  of  the  eleventh  amend- 
ment to  the  Constitution  of  the  United  States, 
even  thou^  the  suit  nominally  is  one  against 
the  state's  officers  or  agents.  In  re  Ayers,  123 
n.  S.  443.  8  Sup.  Ct  164,  31  L.  Ed.  216,  and 
cases  reviewed  in  the  opinion. 

[2]  The  present  case  Is  distinguishable 
from  those  cases  wherein  a  state  officer  may 
be  compelled  by  mandamus  to  perform  pur^ 
ministerial  duties  Involving  no  discretion. 
Such  use  of  the  writ  Is  Illustrated  by  the  case 
of  State  V.  Shawkey,  80  W.  Va.  638,  93  S.  B. 
7S9.  There  the  State  School  Bo(A  Commis- 
sion,  whldi  was  the  state's  agency  authorized 
to  contract  with  the  publishers  for  the  books 
to  be  used  In  the  free  schools  of  the  state,  had 
met  and  accepted  the  bid  of  W.  H.  Wheeler  & 
Co.,  publishers  of  school  books,  and  had  signed 
the  c<mtrBct  of  acceptance  and  adjourned. 
The  commission  had  exercised  Its  discretion 
and  completely  performed  its  part  of  Oie  con- 
tract. The  act  creating  the  School  Book 
Commission  made  the  state  superintendent  of 
schools  ex  officio  secretary  of  the  commission, 
and  also  made  It  the  duty  of  the  Attorney 
General  to  prepare  diqiUcate  contracts,  one 
copy  for  the  publisher  whose  books  were 
adopted  by  the  commission,  and  the  other  to 
be  retained  by  the  commission  Itself.  The 
duplicate  copies  of  the  contract  had  been 
signed  by  the  chairman  of  the  commission  as 
the  act  provided,  and  by  W.  H.  Wheeler  & 
Coi,  and  left  in  custody  at  Hr.  Shawkey,  the 
secretary  ot  the  commission,  until  the  pub- 
Usher  should  encute  and  file  a  booA  as  rer 
quired  by  the  act  But  for  reasma  held  by 
the  conrt  to  be  Insaffldait  In  law,  the  secre- 
tary refused  to  deliver  a  copy  of  the  contract 
to  the  publisher,  and  the  Board  of  Public 
Works,  for  reasons  likewise  held  to  be  Insuf- 
ficient, had  refused  to  approve  the  b<md  filed 
by  the  publisher.  The  court  there  held  that 


the  oratract  having  been  executed,  Qie  mattor 
of  flvprovbig  tlie  bond  and  delivering  a  copy 
of  the  contract  to  the  publisher  were  not  dl»> 
crettonary,  but  wwe  purely  mlnistolal  duties 
and  the  writs  were  awarded  fen-  that  reasaii. 
Indeed,  the  writ  Is  more  often  used  to  comprt 
public  officers  to  perfbrm  Qieir  purely  mlnl»- 
terlal  duties  under  the  law  than  tta  any  other 
purpose.  But  It  Is  w^  settled  that  the  writ 
does  not  lie  to  omtrol  the  discretion  of  an 
officw.  It  mil  not  lie  to  compel  the  execo- 
tlon  of  a  contract  Involving  discretion;  nw 
will  It  lie  to  cmnpel  obedience  to  the  provi- 
sions of  a  coatract  MUler  v.  Board  of  Agri- 
cnlture,  supra;  and  18  B,  a  L.  1 11S»  ph  198. 
Writ  refused. 


  (»  w.  va.  U) 

WHITE  rLAMB  COAL  CO.  v.  BUBOESS 
•t  aL   (No.  888&) 

(Snprsme  Court  of  Appeals  of  West  Tlrgfada. 

March  18,  1920.) 

(ByUdbiu      th*  Court  J 

1.  Mutes  aud  lamaixs  <  ilO  RsQuiHrra  to 

OBTAIN  TZTLK  TO  COAL  IH  TSACT  (MT  XASli 
8TATXD. 

To  obtain  the  title  to  all  of  the  coal  In  a 
tract  of  land,  under  the  law  of  title  by  adverse 
possession,  by  means  of  exclusive,  open,  noto" 
riouB,  and  hostile  operation  of  a  single  mine  on 
the  land.  It  is  essential  that  such  poasesaitm 
be  taken  and  held  for  the  rsQuisite  period  of 
time,  nnder  color  of  title  to  the  coaL 

2.  Minis  and  ionkrau  «»49,  55(2)— Deed 

EXOian'UTO  UHEBAI.  BIOHTS  BK»BVKD  BT 
ANT  ORANTOBB  HUBTOVOBI  XXOSPTB  XmiXB- 
AU  PSITIOnBUT  AOCTFTBD  BT  OOBTKTAIICB 

or  uirn  bt  obioixal  obahtob  ahd  tbobb 

BUCOXBDniO  BIB  GBARXIB  ZH  OWHSMHIP 
BURTAOK. 

An  Informal  deed,  purportinf  to  convey  ma 
or  more  tracts  fA  land  and  dosing  with  a  dlanse 
warranting  the  title,  reaer^ng  a  veDd<w's  Uen 
on  the  land  to  secure  payment  of  purchase 
money  and  saying,  between  the  warranty  and 
the  reservation  provirions,  "excepting,  howev- 
er, tbat  they  [the  grantors]  do  not  undertake 
to  convey  any  mineral  rights  ttiat  were  reserv- 
ed by  any  ol  the  grantors  heretofore,"  ex- 
cepts from  ito  operation  minerals  previoaaly 
excepted  by  conveyances  of  the  same  land  by 
the  original  grantor  thereof  and  others  sue- 
ceeding  bis  grantee  In  the  ownership  of  tk« 
snrftice. 

&  Debds  ^187  — SzoBPnoH  hat  bs  kabb 

IB  AHT  PABT  or  A  DEED. 

An  exception  may  be  made  in  any  part  of 
a  deed,  by  die  use  ^  terms  expressfaig  intent 

to  effect  it 

4.  DxKDs  «s>90-OoNSTBUonon  or  nrroaiiAx. 

DEED  IB  TO  BE  BASED  OH  AZJ,  RB  TBBMB,  BB- 
QABDLBSB  OT  TBCSHZCAZ.  BUU8. 

Hie  Inteipretatton  of  an  informal  deed  is 
based  upon  all  of  Us  terms,  provisions,  and 
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parts,  unfettered  hj  aaj  teefaokal  rolet  or  limi- 
tations, Jnst  as  is  that  ot  an  wdinur  contract^ 
a  will,  or  a  statute. 

6.  Deeds  «=9©8— ImannoH  zetdioated  bt  ax 

UnNECESSABT    XKlEBEirai    OB  ZHFUnATIOH 
WILL  NOT  PREVAIL  OVXB  AIT  UmjXTtOH  KX- 
PBESSED  IN  WOBDB. 
Ordinarily,  in  the  interpretation  of  a  deed 
or  other  inBtrament,  intention  indicated  only 
by  an  nnnecesaary  inference  or  ImpIicatioD,  is 
not  allowed  to  prevail  over  a  different  Inten- 
tion ezpreaaed  In  words. 

6.  DXBDB  «BE300— BVLE  or  OOmiEITOlION  HOST 
SnOtTOLT  AOAinST  CBBDZTQB8  18  APFUOA.- 
BLE  ONLT  IN  CASE  OP  AlfBIGUITT. 

The  role  that  a  deed  is  to  be  conatrned  most 
strongly  a^rainst  the  ^ntor  is  applicable  only 
in  the  case  of  a  doubt  as  to  its  meaning.  In- 
soluble by  the  application  of  any  other  rule  of 
interpretation. 

7.  Xaxaxion  ^»620  —  Dnm  or  unns  wm 

TAZATIOIC  AND  FATKEHT  OE  VAXES  THERE- 
ON IS  FEESDUED. 

There  is  a  presumpticoi  at  mtry  of  lands 
for  taxation  snd  payment  of  the  taxes  there- 
on, in  favor  of  the  owner  and  persons  claiming 
ander  him,  which  stands  until  overtbTown  by 
proof  to  the  contrary. 

&  Taxatioit  ^98B1— Buedxv  or  rsoor  or 
roBnzTUBC  bt  noniHTBT  oe  tazatios 

BESTS  OH  ORE  DBRNDIHO  OS  THAT  GBOUnD. 

In  the  case  ot  a  defense  to  an  action  of 
ejectment,  based  upon  the  theory  ot  forfeiture 
of  the  plaintiff's  title,  by  reason  of  nonentry  of 
the  land  npon  the  land  books,  for  taxation,  and 
outstanding  title  in  the  state  in  consequence 
of  the  forfeiture,  the  bnrden  of  proof  of  such 
forfeiture  and  of  all  facts  necessary  to  estab- 
lishment tbeteofr  including  location  ^  the  lend, 
when  it  is  matwial,  rests  upon  the  defendant. 

9.  Taxation  <=s>629,  848— Ebkob  in  entbt 

or  lAlfD  OE  OOAI.  FOB  TAXATION  IS  HOT  A 

taud  basis  or  a  ciadc  or  roBnrruBE  of 

THE  HTUE  TO  THE  BXAIE  IT  TBI  TAXES  HATE 

BEEN  PAID. 

Neither  an  error  in  the  quantity  of  a  tract 
of  land  or  coal,  made  in  the  entry  thereof  for 
taxati<^,  be  it  one  of  excess  or  deficiency,  nor 
ihe  entry  of  two  or  more  noncontiguous  tracts 
as  one,  constitutes  a  valid  basis  of  a  daim  of 
forfeiture  of  the  title  to  the  state,  if  the  taxes 
imposed  by  such  Irregular  assessment  have 
been  paid,  as  they  are  presumed  to  have  been 
in  the  absence  of  prot^  to  the  contrary. 

Bitot  to  Circuit  Ooort,  Kanawha  County. 

BJectment  by  tlie  White  name  Goal  Oom- 
pany  against  Emma  Bargees  and  others. 
Jndgmoit  for  defendants  upon  a  directed  ver- 
dict, and  plaintiff  brings  «ror.  Beversed, 
Terdlct  set  aside,  and.  cause  rananded  im  a 
new  trlaL 

A.  M.  Belcher  and  J.  B.  Jones,  both  of 
Charleston,  for  plaintiff  In  error. 

W.  E.  B.  Byrne,  of  duurleston,  for  defend- 
ants In  error. 


POFPBNBABGEB,  J.  The  two  principal 
inquiries  arising  on  this  writ  of  error  to  a 
Judgment  In  an  action  of  ejectment  to  recov- 
er the  coal  In  a  certain  tract  of  land,  render- 
ed on  a  verdict  found  for  the  defendants  by 
direction  of  the  court,  are  whether  they  have 
acquired  title  to  It  by  advM^  possession,  and 
whether  the  title  of  the  plaintlfl  has  been 
forfeited  to  the  state,  by  reason  of  nonentry 
thereof  for  taxation. 

While  the  decoration  calls  for  the  coal 
in  two  tracts  of  land,  the  areas  of  which  are 
not  stated,  the  controversy  seems  to  be  lim- 
ited to  the  coal  in  a  tract  containing  about 
66  acres,  and  composed  of  parts  of  said  two 
tracts.  The  plaintiff  deralgns  its  title  regu- 
larly from  the  commonwealth  of  Tlrglnla, 
commencing  with  a  grant  to  Samuel  Hol- 
lingsworth,  of  a  teact  of  land  cmtalnlng  47,- 
000  acres  and  known  and  designated  as  the 
"Sheba"  tra^  It  Indndes  sevoal  v^eUx  mx~ 
veys,  which  were  excepted  and  have  been  lo- 
cated by  the  plaintiff  in  Its  evidence.  The 
"Sheba"  tract  passed  mediately  from  Hol- 
llngsworth  to  Matthias  Bruen,  and  thmce  to 
bis  son,  A.  M.  Bra  en,  who,  from  time  to  time, 
conveyed  many  portions  of  it  to  divas  pee- 
sfflu,  but  generally,  if  not  always,  excqited* 
In  some  form^  tiie  coal  and  Iron  In  the  lands^ 
by  his  conveyances.  By  a  deed  dated  l^etHm- 
rary  1, 1864,  he  convcved  a  tract  containing 
296K  acres  to  Hutddnson  IfcOaniel,  and  ze- 
tained  tike  titie  to  minerals  In  it,  by  an  ex- 
ception made  In  tiie  fMIowlng  terms: 

"Htxeepting  and  reserving  all  the  coal  and 
iron  minerals  found  in  and  npon  said  land  to 
the  said  Alexander  11  Bnien,  his  heln  and  as- 
aigns,  wlQi  rights  of  way  of  ingress  and  egress 
necessary  to  the  foil  enjoyment  and  use  of  this 
reservation,  and  grantb^  to  the  said  Hntchln- 
son  McDaniel  Ucense  to  use  such  quantities  of 
said  minerals  as  may  be  necessary  fbr  Us 
hmuebold  and  domestic  purposes." 

The  coal  l|i  question  is  under  a  part  of 
that  tract,  the  title  to  which,  except  as  to 
the  minerals  therein,  Is  admittedly  vested  In 
the  defoidant  Emma  Burgess.  A  portion  of 
it,  containing  68  acres,  was  owned,  as  to  the 
surface,  by  August  Gopen  and  wife  and  the 
Kanawha  VaHey  Bank,  in  1891,  and  they  con- 
veyed it  to  Lucy  B.  Bock,  by  a  deed  contain- 
ing this  exception: 

"Subject  to  the  reservations  heretofore  made 
of  coal.  Iron,  and  other  minerals  in  the  deeds 
from  A.  H.  Bruen  and  others,  under  which  said 
bank  remotely  daims,  and  reference  la  here 
made  to  the  said  deeds  for  a  more  partlcDlar 
statement  of  said  reservation;  it  being  tiie  in' 
tention  of  tbla  deed  to  convey  such  land  to  the 
third  party  [Lucy  B.  Bock],  as  the  same  was 
granteid  by  said  Bruen  and  others  and  subject 
to  the  reservation  sforesald." 

The  record  and  briefs  are  so  Incomplete 
and  disconnected  in  narration  of  the  facts 
that  it  Is  difficult.  It 'not  impossibly  to  get 
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from  tb^  a  clear  comprehension  of  the  his- 
tory of  Mrs.  Bui^ess'  title.  It  seems  to  be 
admitted,  however,  that  all  of  the  deeds  un- 
der which  she  claims  down  to  one  dated 
March  23,  1007,  by  which  Lucy  E.  Rock  and 
her  husband  conveyed  a  47-acre  tract,  part 
ot  a  68-acre  tract,  and  a  19-acre  tract,  to  J. 
L,  Burgess,  her  husband,  dearly  excepted  the 
coal  and  iron,  either  in  express  terms  or  by 
■referenceB  to  prior  exceptions  and  adoption 
thereof.  If  the  deed  of  March  23,  1907,  con- 
tains an  exception,  It  Is  either  In  the  war- 
ranty clause  or  immediately  follows  It.  The 
last  clause  in  It  reads  as  follows: 

"And  the  said  partieB  of  the  first  part  do 
hereby  covenant  that  they  will  warrant  general- 
ly the  title  to  the  property  hereby  conveyed, 
excepting,  however,  that  tbey  do  not  undertake 
to  convey  any' mineral  rights  that  were  reserv- 
ed by  any  of  the  grantors  heretofore  and  they 
do  hereby  reserve  a  vendor's  lien  upon  the 
same  for  the  unpaid  purchase  money." 

By  a  deed  dated  AprU  29^  ISU*  J.  U  Bur- 
gess and  wife  ctmveyed  said  two  tracts  to 
Calvin  Jones,  and  the  last  Clause  In  that 
deed  says: 

"And  the  said  parties  of  the  first  part  do 
hereby  covenant  with  the  said  party  of  the  sec- 
ond part  that  they  will  warrant  generally  the 
property  hereby  conveyed,  excepting,  however, 
the  mineral  titles  that  have  heretofore  been  ex- 
cepted by  grantora  or  vendors  of  aforesaid 
land." 

CUvln  Jones,  by  a  slmnar  deed  dated 
tember  2^  1D18»  conTeyed  both  tracts  to  Em- 
ma Burgess,  bla  daughter,  the  wife  of  J.  L. 
Burgess.  The  last  danse  of  that  deed  is  the 
■ame  in  effect,  if  not  in  tenuB,  as  in  the  deed 
teom  Burgett  to  Jones. 

'  (11  Upon  dM  Intennetatlon  of  the  three 
deeds  last  mentioned  depends  the  important 
inquiry  whettier  or  not  Emma  Burgess,  her 
husband,  and  her  father,  under  whom  she 
holds  title,  had  any  color  of  title  to  the  coal 
in  place  tttat  she  can  Invoke  in  support  of 
tttelr  alleged  continuous,  visible,  open,  no- 
torious, and  actual  i>osse8slon  of  the  coal,  by 
means  of  mining  thereof  for  commerial  pur- 
poses, from  the  year  1007  until  the  year 
1017,  the  date  of  the  commencement  of  this 
action.  If,  propeiiy  interpreted,  they,  on 
their  faces,  granted  the  coal,  and  there  was 
such  possession  aa  is  dalmed,  the  defendant 
Emma  Burgess  has  perfect  title  to  the  whole 
thereof,  by  adverse  possession  of  part  of  it, 
under  ocrior  of  title  to  the  whole  thereof. 
On  the  other  hand,  if  any  of  them  did  not 
do  so,  she  has  no  title  to  the  coal.  None  of 
them  actually  passed  such  title,  for  none  of 
the  grantors  liad  it;  but  the  requisite  posses- 
sion of  part  of  It,  under  deeds  purporting  to 
pass  title  to  all  of  It,  vested  such  title,  if 
there  were  such  deeds  and  sudi  possession. 

[2, 3]  The  *^use"  teem  the  deed  of  March 
23, 1007,  la  not  Umited  to  the  Bid)}ec(  of  war* 


ranty.  Besides  warranting  titl^  it  reserves 
a  vendor's  lien.  Betwe^  the  portlcnr  relat- 
ing to  these  two  aubjecta,  there  la  tei^cuage 
pertaining  to  previously  reserved  mineral 
rights  by  "the  grantors  heretofore,"  the  gran- 
tors in  former  conveyances  ot  the  same  land. 
Though  this  language  follows  the  language 
of  warranty,  it  does  not  In  terms  purport  to 
qualify  or  limit  the  warranty.  It  says 
"they,"  the  parties  of  the  first  part;  "do  not 
undertake  to  convey  any  mineral  rights  that 
were  reserved"  by  previous  conveyances. 
Nothing  but  Its  position  and  the  use  of  the 
word  "excqjtlng,"  making  an  apparmt  ver- 
bal connection  between  It  and  the  warranty, 
can  be  relied  upon  es  indicating  purpose  to 
make  it  limit  or  qualify  the  warranty.  Mere 
inference  or  Implication  of  such  intent  aris- 
ing from  the  connection  and  juxtaposition  of 
terms  is  not  a  necessary  one,  and  it  is  in- 
consistent with  the  words  themselves,  which 
plainly  and  expressly  disavow  intent  to  convey 
the  minerals.  Ordinarily,  Intention  disdosed, 
If  at  all,  by  such  an  inference  or  implication, 
is  not  allowed  to  prevail  over  a  differ«it  In- 
tention expressed  in  terms.  Berry  v.  Hum- 
phreys, 76  W.  Va.  668,  86  S.  E.  568,  dtlng 
several  well-considered  cases.  Tbis  la  lan- 
guage of  exception  from  the  operatltm  of  the 
deed,  not  merely  from  the  warranty  claa9& 
Its  logical,  and  therefore  Its  legal,  effect  la 
the  same  as  It  the  grantor  had  In  terms  ex- 
cepted or  reserved  the  minerals  excepted  in 
prevlooa  conveyances.  An  exception  by  a 
grantor  having  tiUe  is  a  mere  withholdliv  of 
tittle  to  part  of  the  property  described  In  the 
deed.  Henc^  If  be  declar»  In  the  deed  ttiat 
he  does  not  grant  or  undertake  to  otmv^ 
part  of  such  property,  he  excepts  the  desig- 
nated part  The  form  of  an  exception  Is  Im- 
mateziaL  It  may  be  ^ected  by  the  use  of 
any  words  ^Kpresslng  intention  to  exc^t. 
Freudenborger  OU  Go.  v.  Simmmis,  76  W.  Va. 
337.  88  S.  B.  MB,  syL  pt  7,  Ann.  Cas.  1918A. 
873.  An  ezcei;»tioD  may  appear  in  any  part 
of  a  deed.  It  may  be  Inserted  between  the 
habendum  and  the  warranty,  and  In  the  same 
paragraph  with  the  former.  Id. 

[4-t]  Lacking  an  habendum  clause,  and  em- 
bodying three  subjects  in  one  oxupoand  sen- 
tence, this  Is  an  informal  deed,  the  interi»«- 
tation  whereof  Involves  consldoatlon  of  all 
of  Its  parts  and  Is  free  from  the  limitations 
of  technical  rules.  All  of  Its  parts  express 
primary  Intuition.  Frendenbo^er  Oil  Co. 
V.  Simmons,  dted.  There  are  few,  if  any. 
Instances  in  whldi  any  part  of  a  deed  other 
than  the  habendum  has  ever  been  held  to 
express  secondary  intent,  or  to  perfbrm  ttie 
function  of  mere  exidanatlon  or  definition,  in 
ttie  absence  of  an  e3Q>res8ion  ot  a  neceesary 
Impllcation  of  such  intention.  An  exception 
found  in  any  part  of  a  deed  eliminates  from 
the  granting  clause  so  much  of  what  would 
otherwise  pass  by  its  terms  as  la  embraced 
In  Hie  terms  of  the  moptiom^aod  ttie,deecl 
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as  a  whole  paBses  what  is  iududed  In  the 
terms  of  the  grant,  less  what  is  found  to  be 
witliiu  those  of  the  exception.  Always  and 
everywhere^  the  Interpretation  of  such  a  deed 
as  the  one  here  involved  is  based  npcm  the 
terms  of  all  of  Its  provisions  and  parts,  un- 
fettered by  any  technical  rules  or  limitaliDns, 
Just  as  is  that  of  a  simple  contract,  a  will 
or  a  statute.  Uhl  v.  Ohio  River  B.  Co.,  61 
W.  Va.  106,  41  S.  B.  340;  Devlin,  Deeds  (3d 
EA.)  I  S44a. 

The  familiar  mle  that  a  deed  is  constmed 
most  strongly  against  the  grantor,  In  case  of 
doubt,  if  applicable  between  these  parties, 
who  are  not  grantor  and  grantee,  would  not 
apply  to  the  deed,  for  It  may  be  resorted  to 
only  when,  after  aiu^llcatlon  of  all  other 
rules,  a  doubt  still  remains.  2  Kent's  Oom. 
666 ;  Haromon,  Con.  |  416 ;  13  Cyc.  609. 

In  view  of  the  Insufficiency  of  this  deed  for 
color  of  title  and  the  period  of  time  elaps- 
ing between  Its  date  and  that  of  the  next 
one,  nearly  four  years,  it  Is  immaterial 
whether  the  subsequent  wies,  properly  con- 
strued, attempt  to  pass  title  to  the  coal  or 
not;  for  the  possession.  If  any,  would  not 
be  long  enough  to  confer  title  by  an  adverse 
holding.  The  two  later  deeds  are  invoked, 
however,  for  the  proposition  that  all  three 
are  color  of  title  for  the  defendants,  because 
they  construed  them  as  passing  the  title  to 
&e  coal,  and  treated  them  as  having  done 
BO,  In  mining  the  cooL  Tbls  poalti<m  has  no 
legal  foundation. 

"Adrerse  posAesBion  usder  and  by  virtue  of 
a  deed  is  limited  to  the  premises  actually  cover- 
ed thereby."  1  Cyc.  1134;  MarahaU  T.  Stal- 
naker,  70  W.  Va.  384,  74  S.  B.  4S. 

[M]  The  burden  of  proof  of  forfeiture  of 
the  Braen  title  by  reason  of  nontaxatlmi  was 
on  the  defendants,  Wlldell  Lumber  C!o.  t. 
Turk,  75  W.  Va.  26,  83  S.  E.  83;  Suit  v. 
Hockstetter  OU  Co.,  63  W.  Va.  317,  61  S.  B, 
307.  A  defense  made  on  the  ground  of  tor- 
feitnre  of  the  plaintiff's  title  Is  affirmative 
in  its  nature.  The  defmdant  undertake  to 
show  outstan^ng  title  in -a  third  person,  a 
stranger,  the  state.  The  defendants  have 
idearly  foiled  to  dlscbarge  that  burden. 
They  have  not  proved  the  forfeiture  they 
claim.  After  having  made  numerous  convey- 
ances ot  tracts  of  surface,  Bruen  caused  him- 
self to  be  (dUTged  on  the  land  books,  for  the 
year  1868,  with  lands  In  fee,  amounting  to 
25349^  acres,  and  with  a  mineral  acreage 
of  20,870,  and  the  latter  assessment  was  car- 
ried on  the  land  books,  in  the  name  of  Bruen 
or  his  heirs  or  devisees,  until  1917.  The 
2969i-acre  conveyance  of  snrface  to  McDaniel 
occurred  in  1854.  The  surface  was  divided 
by  numerous  conveyances  into  separate  tracts, 
Irat  the  minerals  were  not.  It  is  plain  that 
Bruen  properly  endeavored  to  enter  all  of 
the  reserved  minerals  as  a  single  tract.  The 
surface  of  the  296%-acre  tract  was  araessed 
In  the  name  of  M<d)aiilel  from  185S  to  186^ 


Inclusive.  Tbiea  it  was  8];^)arently  diarged 
In  the  name  of  Sarah  Ramsey  from  1866  to 
1868^  inclusive.  In  the  latter  year,  she  con- 
veyed It  to  Oreenburg  Slack,  and  It  was  tax- 
ed In  his  name  down  to  1872,  when  he  con- 
veyed part  of  it  to  August  Copen.  This 
tends  to  prove  the  296%-acre  tract  was  not 
overlooked  In  taxation,  and  some  of  the 
mineral  acreage  was  taxed  to  the  Bruens,  In 
the  same  district  in  which  that  tract  lies, 
from  1882  down  to  1017.  But  it  ai^>ear8  that 
the  Bruens  had  luore  than  20,870  acres  of 
minerals— 23,877— for  all  of  the  period  of 
mineral  taxation,  or  a  large  portion  thereof; 
and  on  this  fact  Is  based  the  contention  that 
the  plaintiff  must  prove  Its  small  tracts  of 
coal  were  within  the  20,870  acres  chained 
on  tile  land  books,  under  the  rule  enunciat- 
ed In  Stockton  v.  Morris,  39  W.  Va.  432,  19 
S.  B.  531.  That  mle  ai^lles  <»ily  to  the 
part?  bearing  the  burden  of  proof.  Goc^  v. 
Balelgh  Lumber  Co.,  74  W.  Va.  603,  82  S.  E. 
327;  Virginia  O.  &  I.  Co.  v.  Keystone  a  & 
I.  Co.,  101  Va.  723.  45  S.  B.  291.  Here  the 
defendants  carry  the  burden  of  proof  on  the 
question  of  the  existence  of  an  outstanding 
title  In  the  state.  If  the  particular  part  of 
the  Bruen  mineral  tract,  which  b^ougs  to  the 
plaintiff,  in  the  absence  of  forfeiture  thereof, 
has  been  forfeited,  and  the  Issue  depends  in 
whole  or  in  part  on  the  location  of  Oiat  tract, 
the  defendant  must  prove  it,  as  in  any  other 
case  of  an  attempt  to  defeat  the  plaintiff  in 
an  action  of  ejectmrait,  by  proof  of  an  out- 
standing title. 

A  dalm  of  forfeiture  is  asserted  on  tba 
bare  fact  that  the  acreage  taxed  as  mlnemls 
is  too  small,  or  that  there  Is  an  excess  of 
acreage  owned  above  the  acreage  taxed.  This 
claim  Is  equally  unfounded.  The  Bruens 
caused  their  coal  to  be  assessed  as  a  single 
tract,  agreeably  to  the  fact  In  the  taxation 
thereof  there  was  an  error  as  to  the  quantity. 
In  such  case  then  1b  no  failure  to  enter  the 
tract  of  land,  oc  any  part  thereof;  for  tax- 
ation, within  the  meaning  of  the  law.  State 
v.  Cheney,  4S  W.  Va.  478,  81  S.  B.  920; 
Desl7,  Tax.  667.  Under  our  tax  lawB^  the 
subject  of  taxation,  except  in  the  case  of  a 
dty  or  town  lo^  is  the  tract,  not  Hie  acres 
omposlng  it.  It  the  &Tar  Is  an  excess  in 
qniintlty.  the  public  benefits  by  It  The 
state  gets  nuMre  than  belongs  to  It  If  the 
error  Is  one  of  deficiency,  there  la,  no  doobt, 
either  an  aetnal  <w  potmtlal  remedy  by  badc- 
taxatlm,  wbemtaxe  the  state  suffers  no  se- 
rious In^ry  In  that  event  lAera  is  absolute- 
ly no  authority  for  the  swoposltlon  that  there 
is  a  forfdtnre  in  ^ttaw  case,  and  It  is  utter- 
ly untenable  from  any  pt^t  of  view. 

In  connectiOTi  with  this  contention,  Logan 
T.  Ward,  68  W.  Va.  366,  62  S.  E.  898,  6  L. 
R.  A.  (N.  S.)  166,  is  Invoked,  but  there  Is  no 
similarity  between  It  and  this  case.  In  the 
former,  the  tltl»  were  hwtlle,  and  the  effort 
was  to  make  taxation  of  three  q»eclfio  tracts 
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under  one  title,  Bare  nearly  25  times  at  much 
land  under  anatlier. 

Nor  does  tbe  fact  that  the  Bmena  conre^- 
ed  some  of  their  land  In  fee  prove  anything 
material.  Though  only  contlgaons  lands  can 
propraly  be  assessed  together,  irragular  taxa- 
tion. If  there  was  any,  does  not  forfeit  title. 
Webb  T.  Bitter,  60  W.  Va.  18S,  M  S.  B.  484; 
Bradley  t.  Ewart,  18  W.  Va.  688;  Whitham 
T.  Sayerat,  9  W.  Va.  671;  Lohrs  t.  MUler,  12 
GraL  (Va.)  4S2.  It  two  or  more  noncontlgu- 
008  tracts  are  assessed  as  one,  and  the  taxes 
paid,  there  Is  manifestly  no  fortdture. 

In  view  at  these  principles  and  conclusions, 
tile  trial  court's  direction  of  a  verdict  for  the 
defendants  is  an  obrtous  error.  It  Is  equally 
dear  that  the  court  should  have  glren  some 
one  of  the  three  peremptory  instructions  ask- 
ed for  by  the  plaintiff. 

The  Judgment  will  be  reversed,  the  verdict 
set  asid^  and  the  case  remanded  tor  a  new 
trial. 


(86  W.  Va.  1> 

STATE  ex  rd.  OHURCHAIAN  et  aU  State 
Pablle  Health  Oonncil,  v.  HALL,  Mayor, 
et  sL   (No.  40S6.) 

(Supreme  Court  of  Appeals  of  West  ^glnia. 
March  16,  1920.) 

OSvUofrw  hp  the  Court.) 

1.  STATtrnES  «S»225)6— GEHZRAL  AHD  BFBOUI, 
ACTS  ON  SAMK  SUBraCT -HATTER  C0N8TBUED 
TOOETHEB  TO  EFFEOTUATX  JCAniFEST  PURFOBE. 

Where  there  Is  an  apparent,  thoug^h  not  a 
real  or  vital,  inconsiatency  between  the  provl- 
sloiiB  of  a  general  and  a  special  statate  relating 
to  the  same  subject-matter,  courts  will,  if  pos- 
sible, so  construe  or  interpret  them  as  to  ef- 
fectuate the  pnqioBe  manitMted  by  their  enact- 
ment. 

2.  MURICIFAL  C0BP0BATI0N8  4=3l91  —  STATE 
PUBLIC  HEALTH  COUIIOXX.'S  POWES  TO  HE- 
KOVE  OITT  HEALTH  OOHMISSIOirEBS  APPOIMT- 
XD  BT  MATOB  VOtVaD  BT  STATITTB. 

Where  a  provision  ot  a  general  health  stat* 
ute  (section  3,  c  160.  Barnes'  Code  1018 ;  Code 
Supp.  1018,  sec  634^)  ezpresdy  empowers  the 
state  public  health  coundl  to  remove  from  of- 
fice a  city  health  commisaicmer  who  refuses  or 
neglects  to  observe  and  enforce  the  laws  and 
regulations  prescribed  by  the  public  health  coun- 
cil to  control  and  prevent  the  spread  of  an 
epidemic  declared  to  be  dangerous'  to  the  public 
health  of  sndi  dty,  the  exercise  <xt  sack  power 
is  limited  In  Its  scope  to  the  sitnatim  therein 
named,  and  does  not,  in  the  absence  of  express 
terms,  ccufer  authority  to  remove  for  other 
causes,  where,  as  in  CUiarleston,  the  charter  aa- 
thorizcs  the  mayor  of  the  city  to  appoint  and 
remove  the  city  health  commissioner  ttierefor. 

3.  MAHDAinm  ^»10— RuuDT  iror  Axraora- 

ATB  WHEN  THE  RIGHT  TO  RELIET  IS  DOUBT- 

rui* 

Mandamus  is  not  an  appropriate  process  to 
enforce  performance  of  a  public  duty,  where  the 


lifbt  to  sudi  relief  is  et  doubtful  or  imeertdn 
duracter. 

4.  BfANDAlCUS  «S>10— BBLATOE  HUBT  DtSCLOn 
CLBAB  BIQHT  TO  EITFOBOB  FEBTOailAllCB  Of 
THE  PUTT  DEUAHDBD, 

To  be  availaUe  or  applicable,  tibe  petition 
and  proof  should  disclose  a  clear  and  Indis* 
potable  right  on  the  part  of  relators  to  enforce 
performance  of  the  duty  demanded,  and  a  cor* 
responding  duty  on  t|ie  part  of  the  officer  or 
agent  to  perform  the  act  in  question. 

(AddUional  ByUabut  by  Editorial  Staff.) 

6.  Statutes  «=»20G— Evert  word  aNd  feo- 
visiON  must  bb  given  xrrECT  IT  consist- 
ently FOSSIBLB. 
Every  word,  phrase,  paragraph,  and  provi- 
sion of  a  statute  must  be  given  fidl  force  and 
effect,  if  that  can  be  done  consistently  with  its 
purpose  in  order  to  make  it  effective  as  fitf  as 
P0BsiU& 

Original  mandamtis  by  tlie  Stater  on  the 
relation  of  V.  T.  CSiandmian  and  others,  mon- 
bers  ta  the  State  Public  Health  CouneO. 
against  Grant  P.  Hall,  Mayor  of  the  City  of 
Charleston,  and  others.  Writ  denied. 

Price,  Smith,  Sidlman  ft  Cilay,  of  CSiarles* 

ton,  for  relators. 

Donald  O.  Blagg  and  Geo.  W.  McGllnti^ 
both  of  Charleston,  for  respondents. 

LYNCH,  J.  This  proceeding  In  the  name 
of  the  state  at  the  relation  of  V.  T.  Ghurdi- 
man,  S.  L.  J^son,  H.  E.  Gaynor,  H.  E. 
Sloane,  J.  L.  F^le.  W.  T.  Henshaw,  and  El 
H.  Thompson,  members  of  the  state  pubUa 
health  council,  has  for  its  objects  the  com- 
pulsory retirement  of  Dr.  B.  A.  Ireland  fr<Hn 
the  office  or  position  of  health  commissioner 
of  the  dty  of  Charleston  under  an  appoint- 
ment by  Grant  P.  Hall,  mayor  of  Charleston 
and  correspondent,  pursuant  to  the  provisions 
of  the  chapter  of  the  city  as  amended  by  the 
January,  1919,  session  of  the  Legislature;  and 
enforcement  ot  a  renominatlon  by  Hall  as 
such  mayor  of  a  person  other  than  Ireland 
for  appointment  by  them  as  such  health  com- 
missioner of  the  atSi  and  sudb  other  and 
further  relief  as  the  nature  of  the  case  may 
require. 

The  allegations  of  the  petition  and  lb* 
prayer  proceed  upon  the  theory  of  a  power 
or  right  vested  In  relators  to  apimint  and 
control  the  appointment  of,  and  remove  coun- 
ty and  municipal  health  officers,  and  when 
so  removed  to  require  the  county  or  munic- 
ipal authorities  to  recommend  another  and 
different  person  for  appointment  by  them  as 
health  officer  in  lieu  of  the  person  so  removed. 
The  correctness,  or  propriety  of  that  theory 
depends  upon  the  true  construction  of  the 
statute  creating  the  state  health  department, 
considered  In  connection  with  the  provislcms 
of  the  charter  of  the  city  of  Citarleston  tonch- 
hig  the  appointment  of  a  public  health  com- 
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mfssloner  tor  the  city.  The  public  health 
council  ta  an  admlnistratlTe  body  the  members 
of  which  are  appointed  by  the  Oovernor  by 
and  with  the  consent  of  the  Senate,  accord- 
ing to  the  plan  of  the  reorganizatl<m  of  the 
public  healOi  department  by  chapter  24  of 
the  1913  Acts  of  the  Le^slatnre  and  amend- 
ments thereof  by  chapter  11,  Acts  1915  (chap- 
ter 150,  Barnes'  Code  1918),  and  by  chapter 
96,  Acts  1919.  passed  February  20,  1019. 
Nothing  In  the  original  or  amendatory  acts 
prior  to  1919  conferred  upon  the  state  depart- 
ment of  health  or  public  health  council,  as 
theretofore  constituted,  the  power  or  right  to 
interfere  In  any  manner,  by  appointment,  re- 
moval, or  otherwise,  with  the  authorized 
health  departm^t  or  health  <^cer  of  a  mu- 
nicipal corporation,  except  by  the  provisions 
of  section  9,  c.  11,  Acts  1915  (section  3,  c.  150, 
Barnes'  Cktde  1918;  Code  Supp.  1918.  sec  53421), 
and  by  that  section  only  when  In  the  opinion 
of  the  public  health  council  the  local  health 
authority  has  failed  or  refused  to  enforce 
laws  and  regulations  prescribed  by  the  public 
health  QonncU  for  the  prevention  or  control  of 
Infectious  or  contagious  diseases  declared  to 
be  dangerous  to  public  health,  or  to  act  as 
so  directed  or  required  In  a  public  health 
emergency  affecting  the  territorial  Jurisdic- 
tion of  the  local  health  authority,  and  for  the 
removal  of  the  latter  for  that  reason;  and 
making  it  the  duty  of  the  general  municipal 
authorities  Immediately  upon  the  event  of  such 
removal  to  nominate  a  successor  of  the  person 
BO  removed.  This  section,  chapter  96  of  the 
1919  Acts,  did  Dot  expressly  or  Impliedly  al- 
ter, modify,  or  amend  in  any  particular,  but 
permitted  It  to  remain  intact  and  unrepealed 
and  In  full  force  and  effect,  but  did  amend 
section  e,  c.  150  (sec.  5339),  Code,  and  added 
section  3a,  and  by  the  latter  conferred  upon 
the  municipal  council  as  the  general  adminis- 
trative authority  of  a  municipality  power  "to 
provide  for  a  full-time  health  officer  •  •  ♦ 
who  shall  give  his  entire  time  to  the  dutie*» 
of  his  employment  and  the  general  health 
and  sanitation  of  his   *   *   *  municipality, 

•  •  •  and  perform  such  duties  In  relation 
thereto  as  may  be  prescribed  by  •  •  • 
ordinance  of  the  municipality  duly  entered," 
etc  Section  6  of  the  act,  as  so  amended,  up- 
on Its  face  seems  to  require  the  public  health 
council,  upon  the  recommendation  of  the 
proper  authority  of  a  municipal  corporation, 
to  appoint  a  health  olflcer  therefor  for  a  term 
of  two  years  from  and  after  Jiily  1, 1919,  "un- 
less sooner  removed  by  the  said  municipality 
or  by  the  public  health  council" ;  and  provides 
that— 

"Should  the  puWe  health  oonndl  fail  to  con- 
firm the  nomination  of  the  person  xeeomme&ded 
as  *  *  f  municipal  bealdi  officer,  or  should 
the  public  health  council  or  other  municipal 

*  *  *  authority  remove  any  such  officer,  an- 
other Domination  shall  be  at  once  made  to  tiie 
public  healtli  council," 


Acting  upon  the  assumption  of  a  rl^t  to 
exercise  the  authority  thus  impliedly,  if  not 
expressly,  given  with  reference  to  municipal 
corporations  generally,  although  stated  In  the 
alternative,  relators  informally  summoned  re- 
qtondent  Ireland  before  Qiem  without  the 
formulation  or  specification  of  charges  of  mis- 
conduct on  his  part  in  the  administration  of 
the  office  or  position  to  which  he  was  ap- 
pointed by  the  mayor  of  Cliarleston,  or  of 
dereliction  In  the  discharge  of  the  duties  re- 
quired of  him  by  law.  or  lack  of  personal  or 
professional  qualification  on  his  part  for  the 
discharge  of  such  duties,  and  caused  his  amo- 
tion from  the  position  of  city  health  commI&- 
sicoier  and  declared  the  office  or  position 
vacant,  and  demanded  of  the  mayor  a  renomi- 
nation  of  another  person  having  the  requisite 
qualification  to  act  as  his  successor  as  such 
health  commissioner.  This  they  did  admitted- 
ly for, no  cause  whatsoever  other  than  his  con- 
f^sed  failure  and  refusal  to  devote  his  entire 
time  to  the  performance  of  title  duties  assigned 
to  him.  They  ^d  not  charge  Id  their  peti- 
tion for  this  writ  or  in  argument  pretend  to 
insist  upon  any  lack  of  professional  or  person- 
al qualification  or  ability,  or  any  neglect  or 
n^Mgence  or  want  of  diligence  on  his  part  in 
the  administration  or  discharge  of  the  duties 
pertaining  to  the  office  or  position  of  health 
commissioner  of  the  city,  or  that  his  failure 
to  abandon  his  general  professional  practice 
and  devote  all  of  his  time  and  attention  to 
the  performance  of  such  duties  resulted  In 
injury,  annoyance,  or  Inconvrailence,  or  other 
harmful  consequences  to  any  one  or  more  of 
the  residents  or  Inhabitants  of  the  city,  or 
that  there  was  during  his  tenure  of  office 
any  real  or  vital  cause  requiring  the  exclu- 
sive devotion  of  his  entire  time  to  the  protec- 
tion of  the  public  against  the  appearance  or 
prevalence  of  dangerous  disease  or  diseases. 
The  undisputed  proof  shows  no  inconven- 
leace  or  even  presence  of  a  danger  requiring 
exclusive  devotion  of  his  undivided  time  and 
attention  to  the  public  wants  or  necessities 
by  respondent 

Having  so  summarily  dismissed  him  as  such 
commissioner,  and  the  mayor  having  refused 
their  demand  for  the  nomination  of  him  or 
some  other  person  as  such  officer,  and  having 
likewise  refused  to  recognize  the  validity  of 
the  acts  of  the  relators  in  this  respect,  they 
applied  for  and  obtained  the  nlal  writ  now 
before  us. 

Section  35  of  the  Charleston  Charter  (chap- 
ter 9,  Acts  1919,  Municipal  Charters)  clothed 
the  mayor  of  the  city  with  ample  power  and 
authority  to  appoint  and  remove,  with  one 
exception,  all  the  officers  of  the  city  named 
in  that  section.  Including  a  health  commis- 
sioner, apparently  without  the  nsual  require- 
ment for  the  confirmation  or  approval  of  the 
city  council,  and  without  the  Interpositicu  or 
interference  of  or  by  any  other  poww  or  an- 
thraity.  It  provides: 
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"These  appointmcutB  shall  not  require  anr 
confirmation  by  the  council,  bat  ahaU  be  made 
at  the  discretion  of  the  mayor,  who  shall,  with 
like  discreticai,  have  the  full  and  complete  pow- 
er (tf  the  remoral  thereol" 

In  other  words,  he  can,  it  nans,  appoint 
and  roiore  sndi  oflElcerg  at  will,  accordbiff 
to  this  section.  wlGbont  let  or  hindrance  by  or 
from  anj  source  whatsoerer.  This  right  of 
appointmoit  and  removal  by  him  and  the 
rij^t  claimed  by  relatOTs  the  Legislature  cca- 
ferred  at  the  same  session,  within  six  days  of 
each  other;  the  first  In  wder  of  time  being 
the  rit^t  conferred  up<Hi  the  mayor  of  the 
city. 

The  priority  hi  time  does  not,  as  we  oon- 
Btroe  the  enactments  as  duty  now  are,  have 
the  significance,  weight  efTect,  or  influence 
or  lack  <tf  any  of  the  attributes  ttiat  couns^ 
would  have  us  accord  to  these  statutes.  We 
do  not  mean  to  ignore  as  unworthy  of  notice 
the  argument  predicated  upon  relator's  con- 
ception of  this  difference  in  the  priority  of 
leglslatiTe  enactments  toweling  the  same  gen- 
eral subject  of  legislation.  Frequently  the 
OTdet  *ln  which  inconsistent  statutes  or  In- 
consistent provisions  of  the  same  statute  r» 
latlng  to  like  or  similar  subjects  are  enacted 
has  a  deddve  effect  or  bearing  upon  the  ques- 
tion of  the  legislative  Intott^  meaning,  and 
pnrpose  where  there  is  ambiguity,  doubt,  or 
uncertainty  as  to  the  object  Intended  by  it 
The  otwratlon  of  this  canon  of  construction, 
however,  Is  limited  In  its  scope,  and  has  no 
appllcatlMi  where  each  statute  or  the  differ- 
ent provisions  of  the  same  statute  may  be  so 
interpreted  or  construed  as  to  render  th^ 
provisions  harmonious. 

This  brings  us  to  the  inquiry  whether  or 
not  there  is  such  Irreconcilable  conflict  be* 
tween  the  provisions  of  the  state  public  health 
statute  and  the  provisions  ot  the  ci^  diarter 
concerning  the  power  of  appolntmoit  and  ro* 
moval  of  the  city  health  commissioner  as 
warrants  resort  to  the  canon  of  constmctloD 
relied  on  by  relators.  Stating  the  question  in 
a  different  form:  Is  not  the  difference  be- 
tween the  statute  and  the  cliarter,  upon  a 
close  analysis  of  their  provisions,  less  a  mat- 
ter ot  substance  and  materiality  than  a  cas< 
nal  reading  might  indicate?  -  The  public 
health  statute  concedes  ttie  right  of  the  mayor 
of  Charleston  to  nominate  and  remove  a  city 
health  officer.  It  does  not  purport  to  alter, 
amend,  modify,  or  repeal  the  provlsloo  of  the 
city  diarter  relating  to  such  authori^  con- 
ferred upon  the  mayor.  That  power  no  Bta^ 
ttte  expressly  revokes.  On  the  contrary,  there 
is  in  the  public  health  statute  an  express  and 
unqualifled,  though  general,  recognition  of  tlie 
right  of  the  municipal  authorities  to  remove 
from  office  a  city  health  commissioner.  Its 
language  In  that  regard  Is  direct,  positive: 
unambiguous,  unequivocal.  Though  amended 
from  time  to  time,  that  statute  does  not  clear- 
ly manifest  an  intention  to  withdraw  the  ap- 
pointing and  removal  power  from  the  chief 


executive  officer  of  the  city  of  Charlesttm.  In- 
stead of  negativing  it  discloses  a  purpose 
rather  to  re-affirm  and  recognize  anew,  the  ex- 
istence of  his  right  to  utilize  such  power. 
For,  althou^,  as  we  have  seen,  section  6, 
after  refeirlng  to  the  duty  .of  the  coimty  court 
to  recommend  to  the  public  health  council 
for  appointment  as  county  health  officer  a 
physician  qualified  to  perform  the  duties  of 
the  office,  prescribes  the  tenure  of  (rffice  as 
one  for  a  term  of  four  years,  "unless  removed 
by  said  state  board  of  health  for  good  cause," 
the  provisions  which  follow  and  relate  to  a 
city  health  officer,  by  whatever  name  he  may 
be  called,  and  his  official  tenure,  define  in  the 
alternative  the  right  of  the  public  h^th 
council  to  remove  him  from  office.  That  Is, 
whBe  in  the  case  of  a  county  health  commis- 
sioner such  power  of  the  public  health  council 
to  remove  is  absolute  and  unqualified,  yet; 
speaking  In  general  terms.  In  the  case  of  a 
dty  health  commissioner  it  Is  not  absolute 
or  exclusive;  and  clearly  the  I^eglslature  did 
not  Intend  It  should  be.  The  deliberate  and 
repeated  use  of  the  disjunctive  word  **or"  can- 
not be  ignored.  Used  as  it  is  In  the  'statute, 
it  serves  as  notice  of  a  purpose  as  applied 
to  Charleston,  not  to  revoke  the  right  of  tbe 
mayor  of  that  dty  theretofore  granted  to  him 
by  the  Legislature. 

Nor  Is  there  between  the  provisions  of  the 
statute  and  charter  such  an  apparent  conflict 
as  warrants  the  conclusion  that,  if  tbe  publte 
health  coundl  or  the  proper  city  authority 
may  exercise  the  right  of  removal,  the  former 
acting  on  its  own  initiative  may  do  so.  If 
that  may  be  said  to  be  the  true  constructicm, 
utter  confusion  may  result  from  the  inhar- 
monious action  by  either  or  both  agendes. 
That  such  a  situation  may  arise  wh«:e  in- 
tense feeling  Is  aroused  Is  readily  ccmcelTa- 
ble.  An  opportunity  to  produce  that  result 
evid^tly  was  not  within  the  contemplation  of 
the  L^islature  at  the  time  these  statutes 
were  enacted.  It  is  therefore  our  duty  to  con- 
strue and  recondle  them  so  as  to  avoid,  if 
possible,  such  confusion  as  might  inevitably 
be  occasioned  by  a  dlfferait  construction 

[1,B]  Every  word,  jdiras^  paragrajih,  and 
providon  of  a  statute  must  In  coustming  it 
be  given  full  force  and  effect,  if  that  can 
be  done  cmislstently  with  Its  purpose^  in  order 
to  make  it  ^ective  as  far  as  possible.  Build- 
ing &  Loan  Aas'n  r.  Sohn,  54  Ta.  lOi 
46  8.  B.  S22.  nils  is  a  wdl-recognizei. 
canon  of  construction,  and  it  Is  always  ap- 
plicable where  necessary  to  harmonise  the 
provisions  of  the  same  different  statutes 
rdatlng  to  the  same  subject-matter.  This 
court  applied  the  rule  in  the  case  last  cited 
tai  the  constmcti<m  a  statute,  and  in  Bope 
Natural  Gtas  Co.  v.  Shrivor,  76  W.  Ta.  401, 
406,  88  S.  E.  1011,  in  the  construction  of  a 
will  and  the  codicil  thereta  In  the  Shrlver 
Case  it  is  said  that  words  general  in  their 
terms  are  to  be  construed  or  interpreted  Ir 
connection  with  m  in  reference  to  their  ap- 
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proprlate  subject,  u  shown  by  otber  words 
or  provisions  of  tlie  same  or  different  stat- 
utes or  any  other  instrument,  wtiatever  its 
cliaracter  may  be. 

[2]  The  statute  establlslilDg  the  health  de- 
partment and  prescribing  the  duties  and  de- 
flnlng  the  powers  of  the  state  health  council, 
and  the  ctiarter  of  the  city  of  Charleston  re- 
lating to  the  same  general  subject,  speak  the 
legislative  intent  as  to  the  different  territorial 
jurisdictions  of  the  two  agencies,  and  purport 
to  confer  upon  the  general  agency  the  powei* 
to  act  in  the  more  restricted  jurisdiction  only 
where  the  lesser  falls  or  refuses  to  perform 
some  imperative  duty  belonging  to  It  over 
which  the  greater  has  supreme  control,  as 
provided  in  secUon  S.  c  150,  Code  1918.  And 
where  there  is  no  such  emergent  condition, 
each  has  the  right  and  power  to  act  In  Its 
own  jurisdiction  free  from  Interference  on 
the  part  of  the  other.  Tills,  we  think,  is  a 
reasonable.  Indeed  the  only  justifiable,  conclu- 
sion, and  gives  to  the  statute  and  the  charter 
the  force  and  effect  necessarily  due  to  each, 
and  avoids  the  possible  ultimate  confusion 
already  alluded  to. 

Relators  In  the  exercise  of  the  powers 
claimed  by  them,  no  doubt,  honestly  conceived 
their  duty  to  be  such  as  in  their  opinion 
necessitated  the  removal  of  the  req^dent 
Ireland  as  health  commissioner  of  the  city 
and  the  enforced  vacation  of  the  office  held 
by  him  by  mandamus,  and  also  thereby  to 
compel  the  nomination  of  another  in  his  stead. 
But  respondents  equally  honest,  no  doubt,  re- 
fused to  submit  to  the  onployment  of  such 
powers  for  that  purpose,  relying  upon  what 
they  claim  to  be  the  law  defining  their  rights 
and  powers  in  the  premises,  l^ese  adverse 
contentious  are  avoidable,  and  the  necessity 
for  such  controversy  dlmlnated  by  a  fair  and 
reasonable  construction  of  the  statutwy  au- 
thority of  each  group  of  contestants,  and 
thereby  force  and  effect  Is  given  to  both 
statutes. 

Sectbxk  8  of  chapter  ISO  of  the  Code,  as  we 
have  seen,  discloses  legislative  purpose  to  em- 
power the  public  health  council  to  act  upon  its 
own  Initiative  in  the  circumstiTncea  detailed 
by  that  section.  For  as  therein  stated,  ^the 
commissions  of  health  may  Kiforce  the  rules 
and  regulations  of  the  state  department  of 
health  within  the  territorial,  jurisdlctlmi  of 
such  local  health  authorities,  and  for  that 
purpose  sliall  have  and  may  exercise,"  not 
the  powers  conferred  upon  the  state  auttaori- 
tlea  by  statute,  it  Is  to  be  noted,  but  "all 
the  powers  given  by  sUtutes  to  local  health 
authorities.  *  *  •  And  in  such  cases,  the 
failure  or  refusal  of  any  local  health  officer 
or  local  health  body  to  carry  out  the  lawful 
orders  and  regulations  of  the  public  health 
council  shall  be  sufficient  cause  for  the  re- 
moval of  such  local  health  officer  or  local 
health  body  from  office,"  etc.  But  this  power, 
according  to  that  section,  can  be  exercised  on- 


ly in  emergent  conditions  affecting  the  publlo 
health  within  the  Inferior  territorial  jurisdic- 
tions, as  in  the  case  of  the  prevalence  of  an 
epidemic  therein  likely  to  affect  seriously  the 
public  health  within  such  local  jurisdiction. 
The  scope  and  purpose  of  that  section  re- 
flect light  upon  the  questions  at  Issue  be- 
tween relators  and  respondents,  and,  we 
think,  manifest  an  intention  to  make  the  re- 
lators and  respondents  supreme  in  their  re- 
spective jurisdictions  In  the  sbsence  of  an  ex- 
press provlslcm  declaratory  of  a  contrary  In- 
tent 

[3,4]  As  a  general  rule,  mandamus  Is  an 
available  or  appropriate  process  only  where 
the  petition  and  proof  disclose  a  clear  and  in- 
disputable right  on  the  part  of  the  relators  to 
enforce  performance  of  the  act  or  thing  de- 
manded, and  a  corresponding  duty  on  the  part 
of  the  officer  to  do  or  perform  that  paiticular 
act  or  thing.  Button  v.  Holt,  52  W.  Va.  6T2, 
44  S.  B.  ie4 ;  Martin  v.  White,  74  W.  Va.  628, 
82  S.  EL  600;  State  ex  rel.  Smith  v.  County 
Court,  78  W.  Va.  168,  88  S.  B,  662.  The 
right  to  demand  performance,  and  the  cor- 
reqMudlng  duty  to  perform  the  act  demanded, 
are  elements  whose  existence  Is  essential  and 
determinative  of  the  right  to  the  employment 
of  the  process. 

Writ  denied. 


08  W.  Va.  so 

JOHNSON  V.  TODD  et  oL  (two  eases). 

(Nos.  3806.  889&-A). 

(Snpienw  Court  of  Appetia  of  West  Yln^nia. 
Marcfa  16,  IWOO 

Cavllal>u9  by  the  OourQ 

1.  Obbditobs'  Borr  «=»11(1)  —  Dbbtob'b  ih- 

TEBE8T  IN  LAND  FRAUDULKNTLT  HELD  IN  BX- 
OBCT  TBUST  BT  HIS  JOINT  OWHBB  MAT  SK 
8DBJE0IXD. 

A  general  creditor  may  maintain  a  suit  In 
e«ui^  for  the  purpose  of  having  Us  debtor's 
interest  In  lands,  fraudulently  held  in  secret 
trust  1^  Us  joint  owner,  ascolalned  and  sab- 
jccted  to  the  payment      his  debt. 

2.  CSKDITOBS'  SUIT  «Si>06  —  WHXBB  JOUfT 
OWHBB  BIOBEIXT  HILD  IBOAL  TZTU  CBBAT- 
ZHG  A  LIXZI  B0FXBIOB  TO  THX  OLAIIC  OHLT 
I«BT0B*8  iqUXTT  HAT  BE  SOU). 

In  audi  case,  where  It  appears  the  joint 
owner  who  holds  the  le^  title  has  raecnted  a 
trust  deed,  creating  a  lien  upon  the  land  su- 
perior to  plaintiff's  claim,  only  the  debtor's  eq- 
uity of  redemption  in  his  mt^ety  ean  be  sold  to 
satisEy  plaintiff's  demand. 

8.  GBBDrroBa'  sinT  «»96— Decueb  of  balk  or 

BHTIBB  mTBBEST  IN  UND  ZB  BBKOB  UKLEBH 
DXBT  OONBTmmNQ  STTPEBIOB  LIBN  IB  DUli 
AND  FATUBNT  DEICANDED. 
Even  though '  the  joint  owner  in  such  case 
may  be  co-obligor  and  jointly  and  equally  liable 
for  the  discharge  of  such  snperlor  lien,  it  is, 
nevertheless,  error  to  decree  a  sale  of  the  en- 
tire interest  in  the  land  unless  the  debt  coiv 
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BtitutiDf  Um  mperlor  lien  covering  audi  Inter- 
est is  dne,  and  parment  thezaof  Is  demanded 
b7  tba  eredttor. 

4.  AFFUX.  AlTD  SBBOB  «»281(2>— OBJKcnoMe 
TO  ANBWKB  WILL  NOT  BE  BETEBWED  UNUSS 
HADE  THE  BPBCIFIC  GBOUND  OF  AN  OBJEC- 
TION IW  THE  COUBT  BEI.OW. 

Objection  and  exceptioQ  to  an  answer  be- 
cause it  is  unsigned  by  tbe  defendant  or  by  his 
eoonael  will  not  be  considered  by  this  court, 
vnleas  it  appears  sadi  was  made  a  specific 
gionnd     objection  In  the  court  below. 

Appeal   from  drcnit  Court,  Kanawha 

Connty. 

Suit  by  A.  R.  Jobnson  against  W.  A. 
Todd,  G.  R-  Edgar,  rarmers'  &  Miners* 
Bank,  and  C.  J.  Van  Fleet,  trustee.  De- 
murrer to  bill  l>y  defendant  Todd  over- 
roled,  plaintiff's  objection  to  tbe  flling  of 
an  amended  answer  by  defendant  Todd  and 
an  answer  by  tbe  Farmers*  &  Miners'  Bank 
overruled,  and  from  a  decree  for  the  sale 
of  tbe  interests  of  defendants  Todd  and  Bd- 
gar.  tbe  plaintiff  and  defendants  Edgar  and 
the  Fanners'  &  Miners'  Bank  appeal.  Re- 
versed and  remanded. 

a  J.  Van  Fleet,  of  COuiTleBtoiit  for  G.  B. 
Edgar  and  others. 

HiUer  &  BobbtU  and  D.  W.  Taylor,  «U  at 
CharleBton,  f <nr  A.  B.  Johnson. 

WILLI  AM  S,  P.  A.  R.  Johnson  and  W. 
A.  Todd  were  partners  in  a  drug  store  con- 
ducted in  the  city  of  Charleston  by  said 
Todd  as  the  maiuglng  partnn;  Jdaman, 
becoming  dissatisfled,  brought  a  suit  in 
equity  to  dissolve  the  partnership  and  set- 
tle np  the  Arm's  business.  Pending  that 
salt  a  compromise  agreement  was  entered 
into,  and  the  snit  was  dismissed.  That 
agreement  la  the  basis  of  the  present  suit 
in  equity.  By  that  agreement  Jt^nson  par- 
chased  the  Interest  of  Todd  in  all  the  firm's 
assets  and  assumed  tbe  payment  of  certain 
of  the  firm's  liabilities,  which  were  listed, 
stating  the  amounts  thereof  and  to  whom 
owing.  Todd  agreed  to  pay  all  debts  and  ob- 
ligations of  the  partnership,  if  any.  other 
than  those  listed  and  assumed  by  Johnson. 
Todd  failed  to  ccHnplf  with  his  agreement, 
and  Johnson  was  compelled  to  pay  and  did 
pay,  not  only  the  debts  which  he  had  as- 
sumed, but  also  other  debts  which  he  sub- 
aequently  learned  the  firm  owed,  which  Todd 
bad  assumed  to  pay,  amounting  to  $961.69. 

This  suit  was  then  brought  by  Johnson 
against  Todd  and  others  to  recover  from 
Todd  the  aforesaid  debt  and  to  subject  his 
interest  In  certain  lots  In  the  dty  of  Charles- 
ton to  the  payment  of  the  same.  The  said 
W.  A.  Todd,  G.  R.  Edgar,  Farmers*  &  Min- 
ers'' Bank,  a  corporation,  and  O.  J.  Van 
Fleet,  trustee,  are  made  parties  defendant. 
The  Mil  allies  tlie  tects  abore  narrated, 


and  further  alleges  that  Todd  is  the  secret 
owner  of  an  undivided  one-half  interest  in 
two  certain  lots  In  the  city  of  Charleston, 
known  as  lots  E  1  and  2  of  block  1  of  tbe 
Holly  Hunt  place,  as  laid  off  in  lots,  streets, 
and  alleys  upon  a  map  of  same  filed  and  re- 
corded in  the  office  of  the  clerk  of  the 
county  court  of  Kanawha  county;  that  these 
lots  were  purchased  Jointly  by  said  W.  A- 
Todd  and  G.  R.  Edgar,  and  that  said  Todd 
procured  the  title  thereto  to  be  made  to  the 
said  O.  R.  Bdgar,  not  disposing  tbe  said 
Todd's  interest  therein,  for  the  purpose  of 
hindering,  delaying,  and  defrauding  plain- 
tiff and  the  other  creditors  of  said  Todd  in 
the  collection  of  their  debts;  that  on  the 
22d  of  May,  1917,  the  said  G.  R.  Edgar  exe- 
cuted a  deed  of  trust  to  C.  J.  Van  Fleet, 
trustee,  conveying  the  aforesaid  lots  in 
trust  to  secure  the  payment  of  a  note  for 
tbe  sum  of  $2,600,  made  by  G.  B.  Edgar  and 
W.  A.  Todd,  payable  to  the  order  of  the 
Farmers*  &  Miners*  Bank;  that,  on  informa- 
tion and  belief,  the  aforesaid  note  has  been 
paid  oft  and  discharged,  or  partly  paid,  and 
the  amount  yet  due  therecai,  if  any,  Is  on- 
known,  and,  if  any  portion  remains  unpaid.  It 
is  the  debt  of  the  said  Edgar,  and  not  tbe 
debt  of  the  said  Todd;  and  that  the  aaU 
Todd  is  ins(Avait  and  has  no  viable  pn^ 
erty.  Plaintiff  prays  for  a  decree  against 
said  Todd  for  his  aforesaid  d^  and  Oat 
Todd  be  decreed  to  be  the  owner  of  a  one- 
half  undivided  Interest  in  the  aforesaid  lots, 
and  fhat  "aU  of  said  real  estate  he  sold, 
and  from  the  proceeds  thereof  there  be  paid 
from  the  portion  belonging  to  flie  said  E^r 
guch  amount,  if  any,  as  may  be  found  to  be 
doe  to  the  defendant  Farmers*  ft  Minen* 
Bank,  a  coiporatlon,  and  from  the  portlra 
thereof  procured  from  the  sale  of  the  por- 
tion owned  by  the  defendant  Todd  there  be 
paid  tbe  debt  due  this  plaintiff  as  herein 
alleged."  He  also  prays  for  general  relief. 

Todd  demurred  to  and  answered  tbe  bill, 
denying  Oiat  the  firm,  at  the  time  the  agree- 
ment was  entered  into  between  him  and  the 
plaintiff,  owed  any  other  debts  than  those 
whidi  the  plaintiff  had  assumed  to  pay,  and 
denying  that  the  conveyance  of  the  lots  to 
Edgar  was  made  to  defraud  any  of  his  cred- 
itors. He  admits  the  lots  were  purdiased 
Jointly  by  himself  and  Edgar,  but  denies 
any  fraud  or  fraudulent  intent  on  his  part 
in  having  the  title  thereof  conveyed  to  said 
Ddgar.  Plaintiff  filed  the  depositions  of  a 
number  of  witnesses,  proving  thereby  the 
amounts  of  the  various  d^ts  which  the 
firm  owed  and  which  he  paid,  but  whldi 
were  not  Included  in  the  list  of  debfes  which 
he  had  assumed  to  pay,  but  were  debts  of 
tbe  firm  assumed  by  Todd.  But  no  proof 
was  taken  to  sbow  the  relation  of  Todd  and 
Edgar  respecting  the  $2,500  debt  owing  to 
the  aforesaid  bank,  nor  -wbea  It  became  dim 
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nor  whether  any  part  of  it  was  paid.  It 
does  not  appear  when  it  became  due,  or  that 
tt  was  payable  at  the  time  the  snit  was 
brought  or  the  decree  was  entered ;  nor  does 
It  appear  whether  Todd  and  Bdgar  were 
jointly  liable  In  equity  for  the  said  debt,  or 
whether  <me  was  mly  the  maety  for  the 
other. 

The  canae  was  argued  and  submitted  for 
final  hearing  on  the  10th  of  May,  1919,  upon 
plaintiff's  blU  taken  for  confessed  as  to  all 
the  defendants,  except  W.  A.  Todd,  the  an- 
swer of  Todd  then  tendered  and  died  and 
general  replication  thereto,  and  on  the  dep- 
ositions of  witnesses  on  behalf  of  plain- 
tiff, and  the  court  took  the  case  under  ad- 
visement until  the  11th  of  Jnne,  1919,  when 
the  final  decree  was  rendered.  At  that 
time,  when  the  court  was  about  to  render 
Its  final  decree,  the  Farmers'  &  Miners' 
Bank  tendered  and  asked  leave  to  file  its 
answer,  and  the  said  Todd  also  asked  leave 
to  amend  his  answer,  to  which  plahitiff  ob- 
jected, his  objectlm  being  overruled,  and, 
said  answer  and  amended  answer  being  filed, 
plaintiff  moved  to  have  them  stricken  out. 
No  exception  in  writing  to  the  answer  was 
filed,  and  the  record  fails  to  show  the 
grounds  of  the  exception  or  motion.  The 
amendment  to  the  answer  of  Todd  and  the 
answer  of  the  Farmers'  &  Miners'  Bank 
simply  deny  that  any  part  of  the  ¥2,600  ow- 
ing to  the  said  bank  was  paid.  The  hank's 
answer  further  alleged  that  from  the  time 
said  note  was  first  executed  It  was  continu- 
ously secured  by  a  deed  of  trust  upon  the 
two  loits  purdiased  by  Edgar  and  Todd 
Jointly  mentioned  in  plaintiff's  bill. 

[1,11  The  demurrer  to  the  bill  had  been 
previously  overruled,  and  properly  so,  by  an 
order  entered  the  18th  of  January,  1919. 
Plaintiff  had  a  right  to  maintain  this  suit 
In  order  to  have  Todd's  secret  Interest  in  the 
lots  ascertained  and  declared,  and  to  have 
bis  interest  subjected  to  the  payment  of  his 
<lebt.  He  had  a  right  to  do  so  without 
first  reducing  his  debt  to  Judgment  Sec- 
tion 2,  c  133  {sec.  4948)  Code;  Murphy  r. 
B^irweather,  72  W.  Va.  14,  77  S.  E.  321; 
«  Eneyc.  Digest  Va.  &  W.  Va.  ,R^.  p.  640. 
Although  the  bank  did  not  ask  for  the  en- 
forcement of  Its  Hen.  the  court  nevertheless 
ascertained  its  amount  to  be  |2,425,  that  it 
Tras  prior  to  plaintiff's  Hen  upon  Todd's  In- 
terest In  the  lots,  and  decreed  a  sale  of  the 
Interests  of  both  Todd  and  Bdgar  therein  if 
the  aforesaid  debts  were  not  paid  in  30 
days.  From  that  decree  both  the  plaintiff 
and  the  defendants  Ekigar  and  the  Farmers' 
&  Miners'  Bank  have  appealed. 

[4]  Plaintiff  assigns  as  error  the  filing  of 
the  bank's  answer  and  the  amendment  of 
Todd's  answer,  for  the  reasons  stated  In 
brief  that  they  were  tendered  too  late  and 
were  not  signed  by  the  defendants  or  by 
their  counsel.  The  first  reason  is  not  suffi- 
drait,  because  the  statute  (lecUoa  63.  a  1^ 


[sec.  4807]  Code)  allows  a  defendant  to  file 
his  answer  at  any  time  before  final  de- 
cree. The  answers  were  filed  before  tiie 
final  decree  was  entered.  Nor  Is  the  second 
ground  of  error  tenable,  for  the  reason  t^at 
the  omission  to  sign  does  not  appear  to  have 
be«i  called  to  the  attention  of  the  lower 
court  If  this  had  been  done,  no  doubt  the 
omission  could  have  been  supplied  before 
the  decree  was  entered.  It  comes  too  late 
if  made  for  the  first  time  In  this  court 
Jones  T.  Shufflin,  45  W.  Va.  720,  31  S.  E. 
975,  72  Am.  St  Bep.  848. 

This  court  has  held  that  a  bin  in  chancery 
not  signed  by  any  one  Is  demurrable,  and 
should  be  stricken  from  Hhe  record,  unless 
properly  amended  by  leave  of  court.  Dever 
V.  WIlHs,  42  W.  Va.  365,  28  S.  K.  176.  But 
it  is  also  held  that  the  omission  of  signa- 
ture should  be  called  to  the  attention  of 
the  court  below,  and,  if  not  called  to  its  at- 
tention, the  objection  will  not  be  entertained 
If  made  for  the  first  time  In  the  appellate 
court.  Jones  v.  Shuffiln,  supra.  A  fortiori 
should  the  rule  apply  In  the  case  of  an  un- 
signed answer,  because  the  rule  is  more  ri^d. 
If  any  difference.  In  respect  to  the'  signing 
of  the  bill  by  counsel.  Story's  Eq.  PL  (10th 
Ed.)  i  47. 

[31  Objection  Is  also  made  to  the  flUng 
of  Todd's  amended  answer  because  suffi- 
cient cause  for  the  amendment  was  not 
shown  to  the  court  below.  The  law  does 
not  allow  the  same  liberality  in  the  amend- 
ment of  an  answer  as  It  does  In  the  amend- 
ment of  a  bill,  and  the  reasons  therefor 
are  obvious.  Tba  bill  gives  notice  to  a  de- 
fendant of  all 'the  matters  which  he  is  re- 
quired to  answer,  and  it  rarely  happens  that 
he  can  have  any  reasonable  excuse  for  not 
therefore  being  fully  advised  of  his  defense 
at  the  time  he  is  called  upcm  to  answer. 
Ratllfl  V.  Sommers,  65  W.  Va.  30,  48  S.  B. 
712,  1  Ann.  Cas.  070;  Liggon  v.  Smith,  4 
Hen.  &  M.  (Va.)  407.  Defendant  has  not  the 
right  to  amrad  his  answer  at  his  option,  as 
the  plaintiff  has  to  amend  his  bill,  and  he 
should  only  be  permitted  to  amend  when  sub- 
stantial Justice  requires  it  Depue  v.  Ser^ 
gent  21  W.  Va.  326.  This  strict  rule  grew 
out  of  the  ancient  equity  practice  whi(^  re- 
quired the  answer  to  be  made  under  oath,  un- 
less waived  by  the  plaintiff.  Section  874, 
Story  Eq.  PI.  (lOth  Ed.).  But  the  amendment 
in  this  case  is  immaterial,  as  it  embraced  only 
a  doilal  of  i^alntiff's  averment  that  the 
bank's  debt  had  been  paid  either  in  whole  or 
in  part  The  bank's  answer  put  that  aver^ 
ment  in  Issue,  and  i^alntiff  had  taken  no 
proof  to  establish  his  averment  and,  as  to 
that  Issue,  the  case  was  submitted  on  bill  and 
answer,  and  of  course  the  denial  in  the  an- 
swer had  to  be  taken  as  true. 

The  case  was  submitted  to  this  court 
without  oral  argument  and  an.  brief  filed  by 
SoboBoa'a  counsel  <xdy.  The  bank  did  not 
tSaSm  Its  debt  was  due  and  paya)>le,  and 
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did  not  seek  to  bare  it  enforced,  bnt  Bimply 
denied  that  Its  debt  or  any  part  of  it  had 
been  paid,  and  prayed  to  be  dlsmlBsed  from 
tbe  suit  It  was  error  to  decree  a  sale  of 
Edgar's  IntOTest  in  the  lots.  In  Tlew  of 
the  jAeadings  and  proof,  tbe  <mly  proper 
decree  of  sale  tbe  court  could  bare  entered 
was  a  sale  of  Todd's  equity  of  redemption 
in  his  one-baU  interest  in  the  two  lots  afore- 
said. If  the  amount  of  tbe  bank's  debt 
was  uncertain,  tlie  court  should  have  as- 
certained and  fixed  the  amount  of  It  by  its 
decree,  and  then  directed  a  sale  of  Todd's  in- 
terest only,  subject  to  the  bank's  prior  Uen. 

Counsel  for  plaintiff  insist  that  he  should 
not  be  held  liable  for  the  costs  in  this  court 
for  Uie  reason  that  he  did  not  induoe  the 
error;  that  fihe  decree  whldi  his  counsel 
prepared  and  moved  to  have  entered  at  the 
time  the  cause  was  submitted  Is  not  the  de- 
cree the  court  actually  entered.  But,  look- 
ing to  the  decree  so  prepared  by  plaintiff, 
which  is  incorporated  in  tbe  record,  we  see 
that,  although  It  provided  for  a  sale  of 
Todd's  interest  alone.  It  nevertheless  direct- 
ed a  sole  of  his  interest  free  fmn  the  U&a 
of  the  trust  deed  held  by  the  bank,  which 
would  have  been  error  if  flie  decree  had 
been  entered  as  asked  fbr. 

The  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings  to  be  had 
in  accordance  with  the  prlndples  herein 
stated,  and  further  according  to  the  rules 
and  principles  goremlng  courts  of  equity, 
with  costs  to  O.  S.  Edgar,  one  of  the  aroel- 
lants.  against  A.  R.  J6hns<ni,  also  an  aiwdr- 
lant 

Reversed  and  remanded.  ■ 


(85  W.  Va.  763) 

BBOTHERTON  v.  ROBINSON  et  sL 
(No.  8873.) 

(Supreme  Court  of  Appeals  of  West  ^iglnla. 
Harch  16,  192a) 

ffiyOttAtM      the  Covri.) 
L  Appbal  and  naoB  <=>20— Justicks  of  the 
nucB  ^»141@)>-JiiBi8nioiion  <»■  affkl- 

LATE  COUBT  IS  DEFKHDSHT  UFON  JUBISDIO- 
TION  BELOW. 

If  a  Justice  or  other  Inferior  court  or  tribu- 
nal has  no  Jarisdlctlon  to  hear  and  determine  a 
cause,  an  appeal  from  a  judgment  rendered 
therein  does  not  confer  upon  a  court  of  superior 
rank  a  jurisdiction  not  possessed  hy  the  former, 
though  It  may  have  had  authority  In  the  first 
instance  to  adjudicate  the  matter  In  controveny 
In  its  entirety. 

2.  JnSTTOES  OF  THE  PEACE  <e=>36(7)— No  JtlBIS- 
DICTIOW  WHEBE  TnXE  TO  REALTY  INVOLVED. 

If,  in  an  action  of  unlaTcful  entry  and  de- 
tainer instituted  before  a  justice  of  the  pence 
to  recover  possession  of  a  house  and  lot,  d^end- 
ant  files  an  affidavit  stating  that  the  title  to 


real  eatate  will  oome  in  question,  and  plaintiff 
files  a  counter  affidavit  denying  soch  fact,  and 
upon  the  trial  of  the  case  it  appears  that  the 
title  to  real  property  is  properly  in  question 
hetween  the  parties,  and  that  the  relation  of 
landlord  and  tenant  does  not  exist  between  them, 
the  justice  has  uo  jurisdiction  to  try  the  merits 
of  the  case,  and  shoald  dismiss  the  acdon  at 
the  cost  of  the  plain tUf. 

S.  Justices  of  the  peace  ^=>36(7>— Issue  as 

TO  CnBTEST  IN  REAL  ESTATE  INVOLVES  "TI- 
TLE TO  REAL  PBOPEBTT." 
Where  the  plaintiff  in  such  an  action  is 
attempting  to  assert  a  right  by  the  curtesy  to 
the  real  estate  of  his  deceased  wife,  and  de- 
fendant by  affidavit  and  evid«ice  contests  bis 
right  thereto  on  the  ground  of  prolonged  deser^ 
tion  and  abandonmoit  of  his  wife  daring  ber 
life,  without  Just  cause,  the  "title  to  real  estate'' 
is  called  in  qneation  within  tiie  meaning  of  para- 
graph 12,  S  60  (sec.  2604).  c  SO,  of  the  Code. 

[Ed.  Note.— For  other  definitltms,  see  Words 
and  Phrases,  Beerad  Series,  Title  to  Real  Si- 
tate.] 

4.  JUBTICBB  or  THB  FB&OI  ^sSSCT)— WHBII 
BBLATIOIT  OF  "LUIXKLOBD  AKD  TBNART"  »- 
VOLVSn  STAXBD. 
The  "relation  of  landlord  and  tenant"  does 
not  exist  between  the  parties,  within  the  mean- 
ing of  the  statute,  where  tbe  existence  of  sndi 
relation  is  dependent  upon  the  decision  relat- 
ing to  the  curtesy  right  asserted  by  the  plain* 
tiff,  who  is  not  in  possesion  bnt  sues  to  obtain 
possession  of  tbe  property, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series*  Landlord 
and  Tenant] 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  George  W.  Brotherttm  against 
Qeorge  Robinson  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  ernn-.  Af> 
finned. 

Stewart  &  Ryan,  ot  Charleston,  for  plain- 
tiff in  error. 

D.  W.  Taylor,  of  Qiarleston,  toe  d^endh 
ants  In  error. 

LYNCH,  J.  Tbe  wife  of  the  plaintiff  died 
intestate  the  owner  of  the  fee-simple  title 
to  a  honse  and  lot  located  on  Maryland  are- 
nne  In  the  dty  of  Charleston,  January  13, 
1019.  Her  husband  and  seven  children  sur- 
vived her.  Tbe  defendant  was  decedent's  t«i- 
ant  of  the  house  and  lot,  and  tbe  rental 
therefor  he  paid  to  her  until  she  died,  and 
thereafter  to  W.  T.  Brotherton,  her  son,  for 
himself,  brothers,  and  sisters.  Plaintiff  later 
demanded  payment  of  the  rental  to  him  as 
tenant  by  the  curtesy,  or  possession  of  tbe 
property  In  lieu  of  such  payment  If  refused. 
Defendant  having  failed  to  comply  with 
either  alternative,  plaintiff  brought  before  a 
Justice  of  the  peace  this  action  of  unlawful 
entry  and  detainer  to  recover  the  possession 
BO  wrongfully  withheld,  as  the  right  of  a 
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band  to  possess  and  enjoy  dnring  life  the 
real  estate  of  bis  deceased  wife  or  Its  usa- 
fract  la  guaranteed  to  him  ordinarily  by  sec- 
tion 15  (sec.  366S),  c.  65,  C!ode,  subject,  how- 
ever, to  the  qnallflcatlon  prescribed  by  sec- 
tion 16  (sec.  3664)  of  the  same  chapter.  This 
qnalificatlon  defendant,  encouraged  If  not 
inspired  by  decedent's  lawfol  heirs,  Invoked 
before  the  Justice  to  defeat  recoveiy  In  the 
action.  To  be  more  ^>eclflc  defendant  ten- 
dered and  was  permitted  to  flle  the  affidavit 
authorized  by  paragraph  12,  {  60  (sec.  2604), 
c  50,  Code,  stating  that  the  title  to  the  prop- 
erty will  come  Into  question  during  the  trial 
of  the  action ;  the  purpose  bdug  to  raise  the 
Issue  whettier  or  not  plalntUf  had  lost  bis 
curtesy  right  by  desertion  or  abandonment 
of  his  wife  without  cause  vrlthln  tbe  meaning 
of  section  Id,  c.  65,  above  referred  ta  This 
defendant  did  to  take  advantage  of  that  pro- 
vision of  chapter  00  contained  In  paragraph 
12.  I  60,  wlthholdii^  from  a  Justice  Jurisdic- 
tion of  actions  where  the  title  to  real  estate 
la  involved.  Plalntlfr  tendered  and  the  Jus- 
tice likewise  permitted  him  to  flle  a  counter 
affidavit  denying  the  involution  of  the  title. 
The  Justice  beard  tbe  evidence  of  the  par^ 
ttes,  as  authorized  by  the  statute  In  such 
cases  and  subject  to  Its  conditions,  and,  be- 
ing of  the  oidnicm  that  tbe  question  did  not 
axise^  altered  Jodgment  for  plaintiff.  Uprai 
ain>eal  to  the  intermediate  court  of  Kanawha 
county,  the  Judge  of  tliat  court,  during  the 
progress  of  the  trial  before  a  Jury,  being  of  a 
contrary  iqilnlon  respecting  the  title,  direc^ 
ed  a  VOTdict  tor  defendant  and  wtered  Judg- 
ment qpon  It  In  his  fftvor.  PlalntiS*B  peti- 
tion f(v  an  appeal  from  this  Judgment,  ad- 
dressecl  to  the  drcnlt  court  4tf  Oie  county 
b^ng  r^tsed,  was  allowed  by  a  judge  ct  this 
court  In  vacation. 

£1,  S]  If,  because  of  a  dlvnto  as  to  title,  a 
justice  Is  withoot  joxisdlctten  to  hear  and 
determine  an  action  to  recover  possesston  of 
real  eatete  uidawfclly  withheld  and  detain- 
ed from  the  true  owner,  the  same  Jurisdic- 
tional want  of  power  inheres  In  the  case 
throu^unit  aU  ite  successive  stages  upon 
appeal,  according  to  our  interi)retation  of  the 
provisions  of  phapter  50,  IS  1-239  (sees.  2555- 
2794)(  of  the  Cod^  the  Justice  of  the  peace 
act.  In  other  words.  If  an  inferiw  court  or 
tribunal  has  no  Jurisdiction  to  hear  and  de- 
termine a  cause  submitted  to  It,  an  ai^>eal 
from  a  judgmoit  therein  does  not  confer  up- 
on a  court  of  superior  rank  a  Jurisdiction 
not  possessed  by  the  former,  though  it  may 
have  been  entitled  In  the  first  Instance  to 
adjudicate  the  matter  In  controversy  In  Its 
entirety.  S  C.  J.  366;  Hughes  v.  Mount,  53 
W.  Va.  130:  Watson  v.  Watson,  45  W.  Va. 
290,  31  S.  E.  939;  Richmond  v.  Henderson, 
48  W.  Va.  389,  37  S.  E.  653 ;  Hamilton  v. 
OanfleW,  70  W.  Va.  629,  74  S.  E.  878;  State 
T.  Studebaker,  80  W.  Va.  673,  ^  S.  E.  766. 
Therefore,  if  to  determine  the  right  of  the 


plalntlfl  to  have  possessloo  of  Uie  property, 
the  rents,  Issues,  and  profits  diargeable  to 
ite  use  and  occupancy  by  another  necessarily 
requires  a  Judicial  investigation  of  an  actual 
controversy  respecting  the  title  underlying 
such  claim  of  right,  neither  the  justice  nor 
any  tribunal  of  a  superior  rank  sitting  as 
an  appellate  court  can  entertain  the  action. 

A  hustiand  Is  taiant  by  the  curtesy  in  the 
real  estete  of  which  his  wife  died  seized, 
whether  they  had  Issue  bom  alive  or  not 
Section  16,  c.  85,  Code.  Unqualified  by  any 
other  act,  this  provl^on  obviously  without 
question  would  mtltle  the  husband  to  the 
immediate  use  and  enjoyment  of  the  property 
of  his  wife  after  her  death,  to  continue  dur- 
ing his  life.  But  this  provision  is  qnallfled 
by  the  express  provisions  of  section  16  of 
the  aame  chapter,  which  reads: 

"And  If  a  husband  of  his  own  free  win  shsll 

leave  his  wife,  except  for  cause  mdi  aa  would 
entitle  him  to  a  divorce,  he  shall  h9  barred  of 
bis  eartesy  in  bis  wife's  estete,  nnlas  she  after- 
wards becomes  reconeUed  to,  and  live  wltii  him 
as  bis  wife." 

Whether  reliance  upon  this  qualiflcatloa 
to  defeat  recovery  In  this  actlcm  does  or  does 
not  raise  such  an  issue  as  to  the  rig^t  and 
underlying  title  asserted  by  plalntlfl  as,  when 
so  presented,  deprives  a  justice  of  a  juris- 
diction which  he  otherwise  might  have  had^ 
is  the  determining  factor  In  this  case. 

[3]  If  the  evldoice  should  show,  as  it 
tended  to  do,  that  plaintiff  bad  of  his  own 
free  will  deserted  his  wife  during  her  life 
without  such  cause  as  would  entitle  him  to  a 
divorce,  and  there  was  no  subsequent  recon- 
ciliation, then  under  section  16  he  would  be 
barred  of  his  curtesy  title  In  her  estate,  and 
tbe  hdrs  at  law  would  iiave  present  title 
thereto  without  awaiting  the  termination  of 
his  curtesy  right.  Shumate  v.  Shumate,  78 
W.  Va.  576,  90  S.  E.  824.  See,  also.  Stock  v. 
Mitchell,  252  111.  630,  96  N.  E.  1076.  But  If 
the  evidence  should  show  the  facte  to  be 
otherwise,  plaintiff's  curtesy  right  and  title 
would  be  complete.  Clearly,  therefore,  with- 
out expressing  any  opinion  upon  the  weight 
of  the  testimony,  the  title  to  the  real  estete 
In  dispute  Is  drawn  In  question  within  the 
meaning  of  paragraph  12,  S  50,  c.  50,  Code, 
and  as  a  result  tbe  Justice  was  without  Juris- 
diction to  proceed  with  the  cause.  The  case 
of  Hughes  V.  Mount,  23  W.  Va.  130,  Is  very 
similar  to  this.  There,  as  here,  defendant 
had  filed  an  affidavit  steting  that  the  title 
to  real  estete  would  be  drawn  in  question, 
end  plaintiff  bad  filed  a  counter  affidavit 
denying  such  statement;  but  In  that  case 
the  Justice,  after  hearing  the  evidence,  prop- 
erly dismissed  the  action,  which  rallng  this 
court  sustained,  while  here  be  entered  Judg- 
ment for  plaintiff.  See,  also,  Watsm  v.  Wat- 
eon,  45  W.  Va.  290,  31  S.  E.  939. 

[4]  Nor  can  plaintiff  escape  the  provisions 
of  paragraph  12  by  Invoking  In  his  favor  the 
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aroarent  exception  made  In  the  statnte  In 
cases  where  the  ration  of  landlord  and 
tenant  eziats  between  the.partles.  The  qnes- 
tton  whether  plaintiff  or  the  lawful  heirs  of 
his  deceased  wife  stand  In  the  relation  of 
landlord  to  defenchmt  is  me  whose  determi- 
nation depends  upon  the  fundamental  issue 
re^ecttoff  plalntifl's  rl|^t  to  an  estate  by 
die  curtesy.  If  the  conduct  of  the  plaintiff 
lias  been  sudi  as  to  entitle  him  to  his  curtesy, 
he  assumes  the  position  ot  landlord,  but  not 
otherwise.  Hence  the  quration  of  landlord 
and  tttiant  cannot  be  decided  till  the  Issue 
relating  to  curtesy  Is  settled,  and  It  is  the 
latter  which  the  justice  has  no  Jurisdiction 
to  determine^  fi>r  It  InTOlves  the  question  of 
titlft  Any  other  construction  of  the  statute 
would  place  an  undue  burdoi  upon  defend- 
ant, for  If  it  is  assumed,  tor  the  purpose  of 
sustaining  the  Jurisdiction  of  the  Justice,  that 
plaintiff  and  defendaBt  stand  in  the  relation 
of  landlord  and  tenant,  a  faTorable  or  an 
adverse  dedMon  respecting  the  curtesy  right 
will  continue  plaintiff  or  substitute  the  heirs 
of  decedwt  as  landlords  from  the  date  of  the 
death  of  Ui^  mother,  with  tiie  possibility  of 
resultant  loss  of  rentals,  whether  paid  to 
plaintiff  or  to  decedoifs  beirs.  It  is  only  In 
a  court  of  general  Jurisdiction  where  the 
remedy  by  interpleader  is  available  that  full 
Justice  can  be  done  to  all  the  parties  without 
injury  or  prejudice  to  the  rlfl^ts  of  any  of 
tiiem.  To  avoid  the  oonseqnraces  that  might 
arise,  and  have  arlsoi  in  this  case,  doubtless 
was  the  primal  purpose  and  Intention  of  the 
wise  provisions  of  these  enactments. 

From  what  has  been  said  It  Is  apparent 
that  the  Justice  had  no  Jurisdiction  to  pro- 
ceed with  the  action,  nor  did  the  Intermediate 
court  upon  appeal  have  any  broader  right 
Wherefore,  that  court  having  In  our  opinion 
righUy  dismissed  the  action,  we  affirm  the 
Judgment  of  the  dicntt  court  xtfuslng  an  ap- 
peal tbereflrom. 


<M  W.  Va.  10) 

SBOUBITT  RHAI/TT  INV.  CO.  v.  LEWIS, 
HtJBBARD  &  CO.  et  al.    (No.  3878.) 

(Supreme  Court  of  Appeals  of  West  Tirgiuia. 
March  16,  192a) 

/SyRe&M  by  tita  Oovrk) 

1.  COBPOBATIONB  ^=>123(24)  —  IN  StJIT  OT 
PLEDGEE  or  OOBPORATE  BTOOK  AOAUVBT  A 
BtTBSBQUXnT  PISDOKE  Ilf  POBSXSSIOIf  OF  CKB- 
TirrCATB,  EQUITT  MAT  ADJUDICATE  THE 
BIGHTS  OF  THE  FABTtES  AND  DBCBBE  A  ftAU 
AND  DISTEIBUnON. 

There  is  jurisdiction  in  equity  at  the  suit 
of  a  pledgee  of  the  shares  of  stoc^  In  a  cor- 
poration against  a  subsequent  pledgee  thereof 
in  possession  of  the  certificate  therefor  to  settle 
and  adjudicate  the  ri;:hta  of  the  parties  and  to 
decree  a  sale  and  distribution  of  the  proceeds 
thereof. 


2.  Appeaz.  and  xbbob  «=»1011(l)-^FtirDiHa 

OP  PACT  OR  OOmuOTINa  OBAZ.  BVZDntOB 
PBEFONDERATINO  IK  PAVOB  OP  A^BIXEE  NOV 

ddstukbed. 
This  coart  will  not  disturb  the  decree  of  a 
circuit  court  and  the  findings  of  facts  therein 
depending  on  conflicting  oral  evidence  plainly 
preponderating  in  favor  of  appellee,  not  over- 
tome  by  documentary  evidence  calling  for  re- 
versal. 

Appeal  from  CSrcolt  Court,  Kanawha 

County. 

Bill  by  the  Security  Realty  Investment 
Company  against  Lewis,  Hubbard  &  Com- 
pany and  others.  Decree  for  plaintiff,  and 
Levpia,  Hubbard  &  Company  appeals.  Af- 
Armed. 

Payne,  Minw  ft  Bouditfle^  of  Charlestoii, 
for  appelant 

UcOUntic,  Mathem  ft  Ounpbell,  of  Gbarlev- 
ton,  and  Dolle,  Taylor,  O'Dmmeil  ft  GMsler, 
of  Ondnnatl,  Ohio,  for  appdlee^ 

MILLBS,  J.  Upon  a  bill  filed  by  the  Se- 
curity Realty  Investment  Company,  aastgnee 
of  the  George  Wiedemann  Brewing  Company, 
against  the  appellant  Lewis,  Hubbard  ft 
C^nnpany  and  others,  and  upon  the  Issues 
made  by  the  demurrers  and  answers  thereto, 
and  by  the  depositions  and  proofs  taken  and 
filed  In  the  cause,  the  court  below,  by  the 
decree  complained  of,  adjudged  In  favor  of 
the  plaintiff  company,  that  It  had  right  and 
priority  to  the  202  shares  of  the  capital  stodc 
of  the  West  Virginia  Oay  Products  CiMnpany, 
a  corporation,  represented  by  certiflcate  Na 
101,  issued  to  and  in  the  name  of  O.  B.  West, 
and  of  which  certificate  the  appellant  had 
acquired  possession  through  the  said  West, 
It  ta  claimed,  but  which  West  and  the  plain- 
tiff company  denied,  as  collateral  security 
for  a  debt  which  West  owed  it 

There  Is  no  denial  of  the  fact  allied,  Uiat 
In  December  19(^  West  by  endorsement  on 
the  certificates  of  stock  with  power  of  attor- 
ney to  make  transfer  and  by  delivery  assigned 
and  transferred  to  the  George  Wiedemann 
Brewing  C<Hni>any  his  shares  In  the  Moun- 
tain Park  Land  A  Developm^t  Company 
as  collateral  security  for  a  debt  whldi  Iw 
then  owed  and  continues  to  owe  that  com- 
pany or  the  plaintiff.  Its  assignee,  agreed 
between  the  parties  at  the  time  of  the  decree 
to  amoimt  to  at  l^tst  the  sum  of  929,000.00; 
and  it  is  shown  that  the  recent  whidt  West 
took  from  the  brewing  company  upon  delivery 
of  these  certificates  of  stodc  spedflcaUy  stipu- 
lates that  they  shotdd  be  held  in  trust  and 
surrendered  to  said  O.  E.  West,  either  upon 
the  paymait  of  their  face  value  or  the  sub- 
stitution therefor  of  the  stock  of  a  oompany 
then  c<nit^plated  and  tteing  organized  to 
succeed  the  Mountain  Parte  Land  ft  Develop 
ment  Company.  The  bill  alleges  furthennor« 
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as  a  fkc^  not  doiled*  that  the  West  Virginta  f  Lewis  had  notice  through  West  ot  oOierwlse 


day  Products  Oompany  was  the  company 
referred  to  In  said  atlpalatlon,  and  that  wh^ 
organised  It  to(dc  over  the  psapertf  of  Che 
Mountain  Park  Land  &  Development  CJom- 
pai^,  and  that  nptm  Its  o^nlEatl<nw  there 
was  IsBoed  to  said  West  802  shares,  repre- 
sentatiTe  of  his  holdings  In  this  <n1glnal  com- 
pany. 

Tlie  present  oontroversy  as  diown  by  plead- 
ings and  proofs  origlnBted  with  a  txansaf^ 
tlon  between  the  defendant  West  and  the 
defendant  O.  Ob  Ziewis,  Jr.,  the  latt^  repre- 
senting GiB  defendant  Lewis,  Hnbbard  ft 
GMnpany,  on  January  21, 1910.  On  Uiat  day 
Lewis,  leaning  ttiroueh  West  or  otherwise 
that  West  was  entltted  to  the  802  shares  <tf 
the  stock  of  the  West  Virg^  Cli^  Prodncts 
Oompany,  but  with  notice,  as  West  swears, 
of  ae  pkor  daim  or  rl^t  of  the  Oeorge 
^nedMUum  Brewlns  Cmnpan^,  ^ocored 
from  West  an  order  directed  to  Sam  P.  Jones, 
of  LonisTllle,  Ky.,  saying; 


"Dear  Sir:  When  my  stodt  in  the  West  Vir- 
ginia Olay  Prodncts  Company  has  been  released, 
please  said  it  to  Mr.  0.  C  Lewis,  Jr.,  Oharlea- 
tott,  W.  Ta,  for  me  and  obUge." 

Some  time  after  procnring  this  order  Lewis 
fiHwarded  It  to  Jones,  and  about  Decranber  8, 
iSia,  rec^Ted  from  Jones  or  some  representa- 
tlve  of  the  West  Ylrglnla  Olay  Prodncts  0<»q- 
pany  oertlflcate  No.  23  for  802  shares  of  the 
Hto(^  of  that  company,  issued  in  the  name  of 
West,  and  on  December  8th,  Lewis  wrote  West 
Informing  him  of  this  &ct  and  saying:  "Kind- 
ly call  and  let  ns  discuss  tbo  matter.**  Lewis 
Is  not  certain,  but  glTcs  tt  as  his  impression 
or  rec(dlectl<»i  that  shortly  after  the  date  of 
bis  letter  of  December  8th,  West  called  and 
mdorsed  an  assignment  on  the  back  of  the 
certificate  with  power  of  attorney  to  transfer 
the  stock  on  the  books  of  the  cwnpany.  West 
denies  this ;  he  denies  that  he  ever  endorsed 
the  stock  to  Lewis  for  the  purpose  of  assign- 
ing it  to  him  or  his  company  as  collateral 
security  or  any  other  purpose,  except  that 
when  subsequently,  about  October  1912,  when 
It  became  necessary  to  re-flnance  the  company 
through  one  Caldwell  and  to  return  the  shares 
to  Caldwell  m  to  the  company  for  that  pur- 
pose, he  then  endorsed  the  certificate,  which 
for  some  time  had  been  In  the  hands  of  iWls, 
for  the  purpose  of  surrendering  or  exchang- 
ing It  for  a  new  certificate.  No.  101  for  202 
shares.  This  new  certificate  for  202  shares, 
the  Immediate  subject  of  the  present  contro- 
versy, appears  to  have  been  sent  by  the  com- 
pany or  by  some  officer  or  representative 
thereof  to  said  Lewis,  and  to  have  been  sub- 
sequently endorsed  by  West,  and  to  have 
thereafter  remained  In  the  hands  of  Lewis 
or  Lewis,  Hubbard  &  Company  until  the  filing 
of  tbe  present  bill. 

One  of  the  principal  points  made  upon  the 
pleadings  and  proofs  was  whethor  or  not 


of  the  prior  rights  of  fbe  George  Wiedemann 
Brewing  Company  before  (Staining  posses' 
sion  of  the  OTiglnal  certificate  for  802  sbaxes 
of  stock,  as  stated.  Upon  this  questioD  Lewis 
was  uncertain,  althougli  It  was  his  lm]^«s- 
sim  or  bis  best  recfdlection  that  West  had 
endorsed  the  certificate  before  notice  to  him 
<tf  the  brewing  ccmipany'B  ris^ts.  West  is 
posttire  in  Us  statranent  that  be  notified 
Lewis  of  the  rights  of  tiie  brewing  company 
wh«i  giving  him  said  OTder ;  and  the  plead- 
ings and  proofis  show  that  about  F^mary  11, 
1911,  a  representatiTO  of  the  brewing  oom- 
pany In  compaiqr  with  West  called  upon 
Lewis  and  donanded  ^  him  the  certificate 
tot  the  80S  shares,  and  then  notified  him  ot 
the  claim  and  rl^t  of  the  brewing  company 
thereto;  and  as  corrob(H%ting  both  of  them, 
they  rely  on  the  language  of  ttie  order  given 
LewlB  'by  West  for  the  sto^  In  which  there 
is  no  Intimation  that  the  stock  had  been  as- 
signed by  West  to  Lewis,  and  also  upon  the 
letter  of  Lewis  to  West,  ot  December  8, 1910, 
already  referred  t<^  in  which  Lewis  makes 
no  dalm  to  the  stock  based  upm  the  theory 
that  It  had  been  assigned  to  him  or  bis  ctm- 
pany  as  security  for  a  debt;  and  they  mtve- 
orer  rely  tq>on  certain  admissions  which  they 
swear  Lewis  made  in  February  1911,  denied 
1^  him.  to  tike  ^ect  that  he  had  no  doobt 
West  thought  all  be  had  to  do  was  to  call  at 
his  (Lewis')  office  and  get  the  certificate.  Of 
this  interview  In  February  1911.  the  repre- 
sentative <rf  the  brewing  omnpany  kept  a 
memorandum  in  wrttim;,  to  which  he  referred 
to  refresh  his  recollection  as  to  what  had 
taken  place,  and  both  he  and  West  swear 
tiiat  at  that  time  they  saw  the  certificate  and 
that  It  was  not  then  indorsed  or  assigned  by 
West  West  swears  In  explanation  of  his 
order  to  Lewis  that  he  was  indebted  to  Lewis 
in  a  large  sum  of  money,  and  Lewis  desired 
to  see  the  stock  as  a  means  of  strraigthenlng 
his  faith  In  West's  ability  finally  to  pay  his 
debts ;  and  Lewis  admits  that  West  expected 
and  therein  expressed  faith  In  his  ability  to 
pay  Lewis  out  of  the  proceeds  of  the  sale  of 
some  coal  property  which  West  then  owned. 

Upon  this  state  of  the  pleadings  and  proofs 
the  court  decreed  that  plaintiff  had  a  valid 
equitable  lien  to  secure  the  Indebtedness  of 
West  to  it,  on  the  202  shares  of  the  capital 
stock  erf  the  West  Virginia  Olay  Products 
Company,  valid  in  all  respects  and  paramount 
to  any  light  of  Lewis,  Hubbard  &  Company 
thereto;  and  thereon  also  found  and  ad- 
judged as  facts;  first,  that  defendant  West 
did  not  originally  cause  said  stock  to  be  de- 
posited with  Lewis,  Hubbard  ft  Company  as 
a  pledge  to  secure  his  Indebtedness  to  that 
company ;  second,  that  at  the  time  the  origi- 
nal order  was  given  to  Lewis  for  said  302 
shares  and  when  later  West  endorsed  the 
certificate  for  202  shares,  defendant  Lewis,' 
Hubbard  ft  Oc»npany  had  notice  <tf  the  prior 
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dalm  and  eanitftble  Uen  of  George  Wiede- 
mann Brewing  Ctnnpany  to  said  bIoOl,  and 
therefore  was  not  a  bona  flde  purchaser  there- 
of wlthoat  notice  as  against  the  plalnttfT, 
bat  took  said  stock  subject  to  and  stdxndlnate 
to  the  plalntlff*B  Uen  thereon ;  and  the  court 
decreed  the  ric^ts  of  appellant  In  accordance 
with  these  findings  of  ftict 

[1]  Appellant  and  Lewis,  by  demurrers 
to  the  bill.  chaUeoged  the  rli^t  of  pUlntifl 
to  relief  In  eoufty.  We  think  there  can  be 
no  question  as  to  ttie  sufficiency  of  the  bill 
on  demurrer.  The  earliest  common-law 
mle  seems  to  have  required  a  Ull  for  fore* 
dosnre  In  such  cases,  eren  whm  the  pledgee 
was  In  possession.  Jones  on  Collateral  Se* 
curltles  (3d  Ed.)  i  840.  That  equity  has 
jurisdiction  to  settle  the  controversy  between 
the  parties  wh^e  the  pledgee  Is  not  In  pos- 
session, but  the  subject  of  the  pledge  la  la 
the  hands  of  some  third  perstm,  or  Junior 
claimant  or  lienor,  aeema  to  be  well  settled 
by  tl^e  authorities.  Jones,  supra,  |  641.  In 
the  case  at  bar  appellant  Is  In  possession  of 
the  pledged  stock,  claiming  a  superior  right. 
On  this  state  of  facts  right  to  relief  in  equity 
Is  sustained  by  many  authorities.  Page  v. 
Boggess,  41  Misc.  Bep.  46,  83  X.  T.  Supp. 
560;  Michigan  State  Bank  r.  Gardner  et  al., 
3  Gray  (Mass.)  300;  Scott  t.  Brame  et  al., 
118  Va.  104,  86  S.  B.  830  :  81  Cyc.  841,  842, 
and  cases  cited  In  notes;  18  <X  J.  1004,  SS 
33,  S4. 

[2]  The  other  three  assignments  of  error 
Involve  alike  and  depend  ui>on  the  question 
whether  the  findings  ot  fact  by  the  circuit 
court  are  supported  by  the  evidence.  As 
already  observed,  there  is  no  controversy  as 
to  the  fact  that  the  ^ares  of  West  In  the 
Motmtaln  Park  Land  ft  Development  Com- 
pany were  regularly  and  properly  assigned 
and  pledged  by  him  to  the  George  Wiedemann 
Brewing  Company;  nor  can  there  be  any 
question  that  as  between  it  and  the  pledgor. 
It  was  entitled  to  the  302  shares  of  stock 
issued  to  West  by  the  West  Virginia  Clay 
Products  Company  aud  delivered  to  Lewis. 
But  counsel  for  appellant  contend  that  the 
pledgee  thereof  not  having  had  the  original 
shares  of  West  in  the  Mountain  Park  Land 


ft  Development  Company  transferred  to  It  on 
the  books,  and  the  West  Virginia  Clay  Prod- 
ucts Company  having  lasned  directly  to  West 
a  new  certificate  for  d02  shares  of  ttie  stodt 
of  that  company,  whldi  West  caused  to  be 
sent  to  Lewis  aa  stated,  Lewis  took  for  ap- 
pellant good  and  paramount  title  to  these 
latter  shares.  Our  statute,  secOcn  37  of 
chaptor  63  (MC  the  Code  (sec.  287(9  In  so  fkr 
as  the  original  shares  In  ttae  development 
company  are  concerned,  at  least  gave  good 
title  to  the  pledgee  thneof  np<Hi  tSua  delivery 
to  It  of  the  certificate  fiberefor  wIOi  power 
of  attorney  authorlaing  transfer  thweof 
oa  the  books  of  the  company,  so  far  at  least 
as  U  was  necessary  to  effect  a  sale  or  pledge 
of  said  shares,  In  Uie  language  of  the  stat- 
ute, '^ot  wly  as  between  Ou  partlea  llieo- 
selves,  bnt  also  aa  agalnat  the  credlton  of, 
and  subsequent  porchaaer  from  the  former." 
See  also.  4  Hiompsoa  on  CwporatloDS;  H 
4202,  4203,  and  cases  dted. 

But  respecting  tlie  S02  shares  vt  Wast  In. 
the  West  ^rginta  Clay  Prodacts  Company, 
it  Is  contended  that  Lewis  for  appellant  ac- 
quired superior  tlUe  thereto  as  pledgee  tbm- 
of  for  want  of  notice  of  the  prior  rifl^ts  d 
the  brewing  oonqiiany.  l^la  propoeitloa  la 
fully  met  by  the  decree  and  findings  of  the 
court  below,  that  prior  to  bis  aoqntsltlcn 
thereof  Lewis  had  notice  of  the  superior 
rights  of  the  brewli^  oxnpany:  that  West 
had  never  in  Cact  asdgned  or  delivered  tbe 
302  sliares  to  appellant  or  Lewis  for  It,  as 
collateral  for  any  debt  which  West  owed  to 
that  c<»npany.  As  to  the  202  shares  immedi- 
aMy  Involved,  the  court  found  Oiat  at  the 
time  West  may  have  endorsed  said  certificate 
No.  101  for  the  202  shares,  Lewis  and  ai^I- 
lant  through  him  had  actual  notice  of  the 
daim  and  right  of  plaintiff  or  his  predecessor 
In  title.  We  have  already  Indicated  our 
opinion  that  the  court  was  fully  Justified  by 
the  evidence  in  the  findings  of  fact  And 
observing  the  general  rule  many  times  toi- 
lowed  by  this  court,  we  must  decline  to  dis- 
turb these  findings  of  the  drcolt  court.  We 
can  only  reverse  for  errors  apparent,  which 
do  not  appear  In  the  record  presented. 

Our  condusUm  is  to  affirm  the  decresi 
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8TATB  T.  SH0A7.  <No.  845.) 

<8tipnma  Oonrt  of  North  Oanllna.  April  7, 

1920.) 

1.  EhniDAT  ^ss^i—Puuox  BEumo  "wocnxbs" 

AUD     SANDWICHES    A     ^'BUfTAimAlfT'*  OE 

"OAF*":  "HOTDOO." 

A  plac«  where  wienen  and  sandwiches  were 
•old,  gueata  aeatiiig  thonselTea  on  «to<^  near 
«  coontar,  there  beinf  no  tables,  was  a  "ree- 
taaran^  or  "cafe"  within  the  mmning  of  Pah. 
Loc.  Laws  1910,  &  320^  exceptinc  audi  i^ces 
from  the  Sunday  Law,  the  tenm  "restaurant" 
and  "cafe"  being  sahatantlally  synonymoiis;  a 
"reatauraat"  being  a  place  where  refreshments, 
food,  and  drink  are  served,  being  indiacriminate- 
Ij  used  as  a  name  for  all  places  where  refresh- 
ments can  be  had,  troiD  a  mere  eating  house  and 
cookshop  to  any  other  place  where  tables  are 
famished,  to-  be  consumed  on  the  premises,  and 
a  "wluier"  being  a  small  sausage  of  onknown 
content  commonly  called  a  "hot  dof"  (dting 
Words  and  Phrases,  Bestaarant). 

2.  WDBD8  AMD  FHEASB8.— "JOIHT";  "OFIUH 
JOIWT." 

A  "joint"  is  usually  resided  aa  a  idace 
of  meetliig  or  reewt  for  persona  migaged  In  erU 
and  secret  practices  of  any  kind,  aa  a  tramps' 
joint,  such  a  place  as  is  nanally  kept  by  Chineae 
for  the  accommodation  of  perBcma  addicted  to 
the  habit  of  opium  smoking,  and  where  the; 
are  furnished  with  pipes,  opium,  etc^  for  that 
porpose,  and  called  an  "opium  joint,"  9t,  gen- 
erally speaking,  a  rendesroos  tag  persons  of 
«vil  habits  and  practicea. 

[Bd.  Not&— For  other  definitiMii,  see  Words 
and  Phrases,  Tint  and  Second  Seriea,  Jcdnt; 
First  Series,  Opium  Den  or  Joint] 

Appeal  from  Snperlor  Court,  Tonrth  Comi- 
ty ;  Bay,  Jndgie. 

Fred  Shoaf  was  conTicted  of  tinlawfally 
■tiling  goods  ca  Sunday,  and  he  aweals. 
Brm. 

Defendant  was  charged  with  the  offense  of 
''unlawfully  and  wHIfnlly  exposing  tor  sale 
his  goods  and  keeping  open  his  place  at  Iniai- 
nesB  on  Sunday"  in  violation  of  PnUte  Local 
Laws  of  1919,  a  820,  which  reads  as  followa, 
omitting  immaterial  parts  thereof: 

*'No  pCTBCoi,  firm  or  corimration  in  Forsyth 
county  shall  expose  for  sale,  sell  oi  offer  fot 
■ale  on  Snnday,  any  goods,  wane  «r  merchan- 
dise within  four  milea  of  the  ewporate  limits  of 
any  incorporated  town  or  dty;  and  no  store, 
dhop,  or  other  place  of  bnsiness  in  which  goods, 
wares  or  merchandise  of  any  kind  are  kept  for 
sale  shall  keep  open  doors  from  12  o'clock 
Saturday  night  until  12  o'clock  Sunday  night: 
Provided,  that  this  act  shall  not  be  c(»istraed  to 
apply  to  hotels  or  boarding  houses,  or  to  res< 
taurants  w  eafto  furnishing  meals  to  actual 
^eets,  where  Uie  same  are  not  otherwise  pn^b- 
ited  by  law  from  keeping  open  on  Bonday." 

The  (mly  witness  was  EL  B,  Woo  ten,  who 
CeMlfled: 


SHOAP  705 
8.n.) 

"I  know  IVed  Shoai^  the  defendant  He  rnns 
what  is  called  a  Srimer  junf  at  Banestown,  a 
village  alMut  three  milea  west  of  Winston-Sa- 
lem. I  have  seen  defendant  seUing  lunches, 
wieners,  and  egg  aandwlcbes  on  B*riday  night, 
Saturdays,  and  Sundays.  I  did  not  take  the 
names  of  the  people  who  bougbt  from  him.  I 
saw  Mm  selling  these  things  on  two  different 
Sundays  within  the  last  six  m<mths  at  Hanee- 
town.  In  Forarth  oooaty.  He  had  no  tahlea  in 
bla  place,  but  had  a  counter  with  stoola  along 
in  front  of  and  his  ciist<»ners  occupied  those 
stools  while  eating." 

The  place  at  which  defoidant  sold  these 
meals,  or  lunches,  was  within  two  miles  of  the 
Corporate  limits  of  Wlnston-Salem.  At  the 
close  of  the  evidence  the  defendant  moved 
for  judgment  of  nonsuit  Motion  denied, 
and  he  excepted.  He  was  convicted,  and  ap- 
pealed from  the  Judgment 

W.  T.  Wnson  and  J.  B.  Craver,  both  of 
Wlnaton-Salem,  for  appdlant 

James  S.  Uanning;  Atty.  Gen.,  and  Fnnk 
Nash,  Aast  Atty.  Gen.,  fOr  Ae  States 

WALKBB,  J.  (after  stating  the  tacts  as 
above).  The  facts  in  this  case  bring  it  direct* 
ly  within  the  purvtw^of  the  aempti<m,  and 
not  within  the  prohibition  of  the  statntet  being 
excited  from  It  by  the  proviso. 

[1]  Tb6  terms  '*restanrant"  and  "caffi,"  in 
oommon  parlanoe^  and,  we  think,  as  used  In 
the  Btatate,  are  subetantlally  synonymous.  A 
reetanrant  Is  generally  understood  to  be  a 
place  whtte  refreshments,  food,  and  drink  are 
served.  Whether  they  are  served  to  guests 
seated  at  a  t^ble  or  tm  «toids  at  a  counter 
does  not  affect  the  deflnltUm;  that  btfng  mere- 
ly a  detail  in  the  (v^atlon  of  the  restaurant. 
The  evidence  shows  that  the  defendant  had 
no  tablea  In  his  plac^  but  had  a  counter  with 
8to<ds  ananged  alrag  In  front  of  it,  and  to 
the  guests  seated  these  stools  he  sold 
lundies^  vienars,  and  egg  sandwichea.  l^ls, 
it  seems  to  as,  was  strictly  a  restaurant  bnsi- 
nees  within  the  approved  definition  as  shown 
in  tbA  dictionaries  and  in  7  Wturds  and 
Phrases,  p.  6180.  While  the  word  "restaurant* 
baa  no  strictly  defined  meaning^  It  aeeam  to 
be  used  indiscriminately  as  a  name  for  all 
places  where  refreshments  can  be  had,  from 
a  mere  eating  hoase'and  oooikshop  to  any 
other  place  where  eatables  are  famished  to  be 
consumed  on  the  premises.  Rtchards  W. 
Fire  ft  Bf.  Ins.  Co.,  60  Uidi.  420,  27  N.  W. 
686;  Lewis  v..  Hitchcock  (D.  C)  10  Fed.  4. 
It  has  bea  defined  as  a  place  to  which  a 
person  resorts  for  the  temporary  purpose  of 
obtaining  a  meal  tut  something  to  eat  (People 
V.  Jones,  64  Barb.  [N.  T.]  Sll,  317),  and  a 
restaurant  keeper  as  a  caterer,  who  keeps  a 
place  for  serving  meals,  and  providies,  tne- 
pares,  and  cooks  raw  materials  to  suit  the 
taste  of  his  patrons  (In  re  Ah  Yow  (D.  C] 
68  Fed.  SffiU  682;  Swift  ft  Co.  v.  Tempdos, 
178  N.  a  487,  101  S.  BL  8;  7  Words  and 
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VbxBam,  ppb  6180  and  6181).  Tbe  •%leiier" 
o£  the  witness  is  a  small  sausage  of  nnknowii 
content;  and  la  bare  cmnmonly  called  a  "hot 
doi^"  as  stated  In  the  case.  To  a  great  many 
people  It  Is  a  palatable  and  appetizing  article 
of  food,  notwithstanding  the  impllcatlm  at- 
taching to  one  of  its  names.  So  tar  as  the 
case  showB,  the  defOidant's  place  of  bnslneaB 
was  cwdncted  in  an  orderly  mamux,  and  he 
sold  nothing  bat  simiAe  food  to  hla  fnutomraB. 
He  was  cmducUng  a  restaurant,  and  is  fally 
protected  by  the  words  of  the  proviso  exempt- 
ing that  class  of  business  from  the  operation 
of  the  statute. 

.  [2]  The  witness  called  the  place  a  "wiener 
i<aat,"  but  there  is  nothing  In  this  case  to 
show  that  to  be  a  Juat  or  correct  designation 
of  it,  if  it  was  meant  tite  term  to  imply 
that  the  restanrant  was  not  k^t  in  a  decent 
or  orderly  manner.  A  "Joint"  is  usually  re- 
garded as  a  place  of  meeting  or  resort  for 
perscms  engaged  in  erU  and  secret  practices 
of  any  kind,  as  a  tramps*  Joint,  audi  a  place 
as  Is  usually  kept  by  CliineBe  for  the  ^ccom- 
modatirai  of  persons  addicted  to  the  habit  of 
opium  smtfking,  and  where  they  are  fnmlshed 
with  pU>es,  opium,  eta,  for  that  purpose,  and 
called  an  c^lum  Joint,  or,  generally  speaking, 
a  rendesTous  for  persras  of  evil  habits  and 
practices.  If,  in  this  srase,  the  words  were 
Intended  as  an  opprobrious  epithet,  the  ert- 
doice  utterly  fiilla  to  dlsdose  Uiat  this  place 
was  not  prc^erly  omducted  In  erary  way,  or 
that  there  has  been  the  slightest  dlatnrlwttce 
of  the  peace  and  quiet  .of  the  community  by 
reason  of  any  disorderly  or  impn^r  conduct 
ttierein.  So  far  as  appears,  there  was  ab* 
Bolutely  nothing  done  that  would  mar  in  the 
least  the  prefer  and  peaceful  obserrance  of 
the  Sabbath,  no  more  than  there  would  be 
in  a  w^-omdncted  hotel  or  in  tme's  hcnne. 
Food  and  drink  are  necessary  to  the  suste- 
nance ta  man,  and  the  statute  was  not  Intend- 
ed to  prohibit  the  furnishing  of  them  to  pa* 
trons  when  there  is  in  no  other  respect  a 
riolatton  of  the  law  alleged  or  ifturwn. 

It  was  error  to  submit  the  ease  to  the  Jury 
and  to  refuse  the  nmisnit  The  verdict  will 
be  set  aside,  and  Judgment  of  nonsuit  will 
be  entered  in  the  superior  court,  which  tdiall 
have  the  force  and  effect,  as  provided  by 
statute  (Acts  of  1913,  c.  73 ;  Gregory's  Snppl. 
I  X!6Sa),  of  a  verdict  of  not  guilty. 

Error. 


8TATB  V.  WISEMAN. 

(Supreme  Court  of  North  Carolina.    Feb.  18, 
1920.) 

CamiHAz.  uw  4»11S3— No  behkabino  on 

APPEAL. 

A  petitiCHi  to  rehear  viU  not  lie  in  a  crim- 
inal ease. 

On  petition  for  rehearhig.  Petition  doiled. 
Fm  fbrmer  oplidon,  see  101  S.  E.  629. 

^sVer  etlMr 


WALKER  and  HOKE,  3J.  'Ota  coort  hu 
uniformly  held,  for  many  years,  that  a  petl* 
tion  to  rehear  will  not  lie  in  a  criminal  ca8& 
State  V.  Jones,  60  N.  a  16;  State  t.  BtanMS, 
91  N.  a  9tj2;  Id.,  97  N.  0.  424,  2  8.  B.  447; 
State  T.  Council,  129  N.  0.  511.  89  8.  IL  814; 
State  T.  LiUlston,  141  N.  a  804,  IM  S.  E.  427, 
115  Am.  St  Rep.  705;  and  State  v.  Ice  Co, 
166  N.  C.  408,  81  S.  E.  956,  52  U  B.  A.  (N.  S.) 
219,  Ann.  Gas.  19160,  728^  where  all  the  cases 
are  collected.  We  must  therefore  lefnse  to 
order  a  rehearing. 

But  It  is  proper  to  say  that  we  have 
most  carefully  and  critically  re-examined  the 
case,  In  all  Its  bearings  (though  the  certifi- 
cates of  counsel  only  state  two  errors),  and 
we  have  reached  the  conclosion,  with  mil 
realization  of  its  gravity  and  importance, 
that  no  error  was  committed  in  the  trial  be- 
low, and  that  our  former  dedston  was  cor- 
rect; and,  if  permitted,  under  our  rule  of 
practice,  to  formally  consider  and  pass  upon 
the  petition  and  order  a  rehearing,  we  would 
not  do  so  upon  the  showing  now  made  and 
the  reasons  assigned  in  the  petition  and  cer- 
UQcates. 

Rehearing  denied. 


an  M.  c.  mi 
OROOM  et  ox:  T.  MURPHY.    (Na  300.) 

(Supreme  Court  ot  North  Carolina.  Uardi  81, 
192a) 

Death  «=>10,  31(^— PAEEirrB*  actios  tob 

KBNTAL  ANGUISH  FSOU  CHILO'S  IHSTAIfTA- 
REOtrS  nSATH  HELD  HOT  UAZNTAIHABIC. 

An  action  against  a  pfaysieian  for  menul 
anguish  from  n^Uguit  death  of  it  child  who  died 
suddenly  wUle  <ni  an  operating  table  cannot 
be  maintained  by  the  parents  in  thdr  individual 
capaci^,  and  the  only  action  that  lies  is  for 
wnxQgfnl  death,  under  Revlsal  1905,  {  6%  Iv 
the  adadnlstratMr. 

Appeal  from  Superior  Court,  New  Hanorer 
County ;  Allen,  Jo^. 

Action  by  W.  J.  Croom  and  wUb  against 

J.  O.  Murphy.  Judgment  auatalnlng  demur- 
rer to  complaint  and  dismissing  actiUm,  and 
plaintiffs  appeal.  Affirmed. 

Thla  is  an  appeal  from  a  Judgment  sostain- 
Ing  a  demurrer  to  the  complaint  and  dismiss- 
ing the  action. 

The  plalntlfftB  are  parents  of  Mildred 
Croom,  who,  as  alleged  In  the  complaint, 
"died  suddenly  on  an  (^erating  table'*  while 
undergoing  an  (^ration  by  the  defendant,  a 
physidan  and  surgeon. 

It  is  alleged  that  in  peilbnnlng  ttie  open.- 
tion  the  defendant  was  aastated  1^  a  nursek 
who  administered  ether,  and  the  allegations 
of  negligence  and  damjiges  are  as  fiollows: 
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8  That  tbe  deadi  4^  the  raid  Mildred  Croom 
was  causes]  by  tbe  negligoice  of  tbe  defendant, 
or  his  agents,  In  tbat: 

(1)  That  defendant  failed  to  make  tbe  proper 
and  necessary  examination  of  the  physicfQ  con- 
dition'of  the  said  Mildred  Croom  before  said 
ether  was  to  be  administered  to  her. 

(2)  In  permitting  and  allowtng  said  nurse, 
wbo  was  incompetent  for  tliat  purpose,  to  ad- 
minister ether  to  the  said  Mildred  Croom. 

0)  l%e  careless  and  negligent  acts  of  said 
nurse,  acting  as  tbe  agent  of  and  under  tbe  di- 
rection and  control  of  defendant,  in  adminis- 
tering too  mucb  ether  to  tbe  said  Mildred 
Croom  or  in  administermg  the  same  in  ft  care- 
leas  and  unskilled  manner. 

<4  In  the  failure  of  the  defendant  and  de- 
fendant's agaits  to  observe  the  physical  condi- 
tion of  tiie  said  Mildred  Croom  as  indicated  by 
her  poise  and  other  symptoms  while  tbe  said 
ether  was  being  administered  and  while  she 
was  mider  tbe  influence  of  the  same^  and  that 
one  or  tbe  other  or  all  of  the  above  acts  of  neg- 
ligence was  tlie  proximate  cause  of  the  .death 
of  the  said  Mildred  Croom. 

r5)  That  bj  naaon  of  the  death  of  the  said 
Mildred  Croom  through  the  negligence  of  the 
defendant  as  above  alleged  tbat  these  plaintiffs, 
the  parents  tbe  said  Mildred  Croom  did  suf- 
fer and  do  still  suffer  great  mental  anguish, 
all  of  whidi  tiiese  plaintiffs  have  been  dam- 
aged, to  ifitt  in  tiie  sum  ot  $10,000. 

The  demvnar  Is  chiefly  on  the  grotmd 
that,  the  death  of  Mildred  Onxnn  bdns  sud- 
den and  Instantaneons,  no  action  can  he  main- 
tained by  the  plalntlffB  or  by  any  one  else  ex- 
cept by  an  admlnistralsr. 

McClammy  ft  Bnrgwin,  ct  imimington,  for 
appellants. 

Wright  &  Stevens  and  Carr,  Poisson  & 
Dickson,  all  of  Wilmington,  for  appellee. 

ALLEN,  J.  The  cause  (tf  action  la  tbo 
wrongful  death  of  Mildred  Croom,  and  the 
aUegation  of  mental  anguish  is  only  Impor- 
tant upon  tlie  issue  of  damages,  and  the  au- 
thorities in  this  cotmtiy  and  in  England  are 
practically  uniform  that  the  action  cannot 
be  maintained. 

''At  comnxn  law  the  right  of  action  for  an 
Injury  to  tlie  persm  abates  up<Hi  the  death  of 
the  party  injured;  the  ease  falling  within  the 
familiar  rul^  'Actio  personalis  moritur  cum 
persona.'  Hence,  where  death  results,  whether 
instantaneously  or  not,  from  such  an  injury, 
no  actioiK  can  be  maintained  by  tbe  itersonal 
representative  of  the  party  injured  to  recov^ 
damages  suffered  by  the  decedent.  In  cases  of 
injury  to  the  person,  however,  in  addition  to 
the  r^t  of  actioa  of  the  party  receiving  tbe 
physical  injury,  causes  of  actitm  may  accrue  to 
persons  wbo  stand  to  blm  or  her  in  the  rela- 
tif>n  (tf  master,  parent,  or  husband  for  tbe  re- 
covery of  damages  for  tbe  loss  of  service  or 
society.  To  these  persons  tbe  rule  of  'Actio 
personalis  moritur  cum  persona'  has  no  applica- 
tion. It  might  naturally  be  SQpposed,  there- 
fore, tbat  damages  could  be  ■  recovered  by  pet- 
sons  of  this  description,  not  only  for  Uie  loss  of 
service  or  aodety  before  the  death,  but  also  tox 
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the  permanent  loss  oi  service  or  society  caused 
by  tbe  death.  It  might  perhaps  be  supposed 
that  tbe  law  would  even  grant  a  remedy,  as  is 
done  by  tbe  Scotch  Law,  to  tbe  children  and  to 
other  members  of  the  family  of  tbe  deceased 
who  might  have  suffered  injury  by  his  death, 
irrespective  <rf  any  technical  loss  of  service  or 
of  society;  but  to  both  dasses  alike  tlie  oommon 
law  denies  a  remedy."  Death  by  Wrongful 
Act.  Tiffany  (2d  Ed.)  c.  1,  (  1. 

"Tbe  scope  of  the  rule  being  tbat  no  action 
can  be  maintained  for  causing  death,  tlie  rule 
does  not  preclude  an  action  to  recover  damages 
for  loss  of  service  of  the  injured  party  during 
the  period  between  the  injury  and  the  deaUi, 
although  the  death  resulted  directly  from  the 
injury.  Thus  in  Baker  v.  Bolton  Lord  EUen- 
borough  t<dd  tbe  jury  that  tbey  could  take  into 
consideration  tbe  loss  of  the  wife's  society  and 
tbe  distress  of  mind  the  plaintiff  bad  suffered 
on  her  account  from  tbe  time  of  the  accident 
until  tbe  moment  of  her  dissolution;  and  this 
dlstlnctlMi  has  been  followed."  Death  by 
Wrongful  Act,  Tiffany  (2d  Bd.)  e.  1. 1 17. 

"Tbe  authorities  are  so  numwooa  and  so  uni- 
form to  the  propositicai  tbat  by  the  common  law 
no  civil  action  lies  for  an  injury  whidi  results 
In  death  that  it  is  impossible  to  speak  of  it 
as  a  proposition  open  to  question.  It  has  been 
dedded  in  many  cases  In  EngUsb  courts  and  in 
many  ot  the  state  courts,  and  no  deliberate 
well-considered  decision  to  tbe  contrary  ia  to  be 
found."  Insurance  Co.  t.  Brame,  95  U.  S.  766, 
91  L.  Ed.  58a 

The  same  question  has  been  decided  many 
times  In  this  state;  two  of  the  most  impor- 
tant of  these  decisions  In  reference  to  the 
question  now  presented  being  KUUan  v.  Rail- 
road, 128  N.  C.  261,  38  S.  E.  873,  in  which 
It  was  held  that  the  father  could  not  main- 
tain an  action  for  the  services  of  his  son 
wbo  was  killed,  and  Ourley  t.  Power  Co., 
172N.  a68St90S.Sl.M6»hi  whidi  this 
doctrine  was  approved,  and  the  court  says: 

"An  action  for  the  recovery  of  wages  of  a 
minor  or  for  injury  to  him  lies  In  favor  of  tbe 
parent;  but  if  the  child  dies  from  the  injary 
tbe  action  abates.  Tbe  only  action  that  lies 
in  such  case  in  this  state  is  for  wrongful  death, 
as  authorised  by  Revisal,  S  ^>  fULd  tbat  em- 
braces eveiything.  In  such  action  the  value  of 
the  life  before  21  as  well  as  after  21  years  of 
age  is  recoverable.  No  other  action  lies  than 
this.  EUllan  v.  Baihroad,  128  N.  O.  2^  [88 
S.  E.  873].  In  Davis  v.  Railroad,  136  N.  C. 
115  [48  S.  E.  591,  1  Ann.  Cas.  214],  tbe  sub- 
ject ia  again  discussed,  tbe  court  beading:  'An 
action  may  be  maintained  by  an  administrator 
for  the  death  of  an  infant  by  the  wrongful  act 
of  another.'  This  case  was  reviewed  and  re- 
affirmed in  Carter  v.  Raibroad,  188  N.  C.  750 
[52  S.  E.  642]." 

In  Bailey  v.  Long,  172  N.  a  661,  90  S. 
E.  800,  U  R.  A.  1917B,  708,  and  Bailey 
Long,  175  N.  C.  687,  94  S.  E.  675,  the  cases 
relied  on  by  the  plaintiff,  the  death  was  not 
Instantaneous,  and  this  distinguishes  them 
from  the  present  case. 

The  judgment  must  ba  affirmed. 
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8PBT  T.  KISBB  «t  «L    {No.  8600 

{Bapnm  Omizt  of  North  OaroUu.   April  7, 

1020.) 

1.  Amu.  AND  XBBOB  ^927(8)— BviDKncs 
or  FLAnmn  on  hohsdi*  oomudebsd  a» 

PBOVED. 

When  then  1*  a  nonmit  m  Qie  evldeiiee, 
plaintiff,  is  entitled  to  IiaTe  tibe  evldenee  consid- 
ered as  trae  and  conatmed  most  favoraUy  tor 
bim,  and  he  most  also  haTe  the  benefit  of  every 
inference  that  may  reasonably  be  drawn  tfiere- 
fnMo* 

2.  WoBM  Am  PBKjLns-J'*BAiroxD.'' 

The  word  "randd,"  when  need  In  reference 
to  sweet  oil  or  other  things,  means  harlns  a 
rank  smell  or  taste  firam  chemical  change  m 
decomposition. 

8.  DBnoaurs  4b>10— Bvxosrok  that  bahoid 

6WXBT  OIL  KIZXED  SABT  UHDEUD  D18- 
mSSAL  EBBONBOUB. 

In  an  action  against  a  draKtst  for  death 
of  a  baby,  eridoice  that  the  defendant  Diligent- 
ly add  nindd  sweet  oil  to  the  plaintiff  for  the 
child,  and  that  it  caused  Its  death,  held  to 
render  a  nonsuit  upon  the  e^dence  erroncoua 

4.  Dbvooists  «=>S--Not  liablb  fob  SELune 

nCPBOPBB  ItBDICINK  tntLESB  KBOUGENT. 

A  druggist  was  not  liable  In  damages  for 
the  death  of  a  cUld  brought  about  by  randd 
sweet  dl  scritd  to  the  diild's  parents,  unless  such 
oH  was  sold  negligently. 

5.  DBUQoiara  «=»9— Cabe  aaouw  be  fbopob- 

TIOITED  TO  DAKOEB. 

Ordinary  care  required  of  a  dmnist  in  the 
■ale  of  medicine  should  be  pR^rtlcmed  to  the 

danger  involved. 

DBnooiais  «S98— liiABLS  on  wabbautt  or 
quAUTT  or  hedioinb. 
Where  druggist  represented  the  contents  of  a 
ttottle  to  be  genuine  sweet  oil  of  standard  purity 
and  expressly  warranted  it  to  be  of  that  kind 
and  quality,  the  administrator  of  a  child  whose 
death  resulted,  the  oil  being  rancid  cotton  seed 
oil,  and  not  of  standard  purity,  could  sue  on 
the  contract  for  damages. 

Appeal  from  Snperlw  Court,  Forsyth  Coun- 
ty; UcBlroy,  Judgfc 

Action  by  D.  W.  Spry,  Sr.,  administrator  of 
D.  W.  Spry,  Jr.,  against  B.  L.  Kiser  and  oth- 
ers, trading  as  S7.  L.  Kiser  &  Co.  Judgment 
for  defradants,  and  plalntift  appeals.  Error. 

Plaintiff  alleged  that  his  lntesUte*s  death 
was  caused  by  the  negligence  ct  the  defend- 
ants in  selling  him  rancid  and  unwholesome 
oil  to  be  administered  to  the  Intestate  during 
bis  last  illness. 

J.  W.  Newsome  testified  substantially:  He 
is  the  maternal  grandfather  of  the  child;  had 
taken  It  Into  his  household  when  It  was  but 
a  few  months  old  to  be  nursed  and  reared, 
Its  mother,  who  was  plaintiff's  daughter,  hav- 
ing died  at  its  birth.   The  diild  became  ill, 


and  Its  physician  prescribed  the  use  of  sweet 
oil  in  stated  doses.  This  oil,  whldi  they  had 
on  band,  seemed  to  work  well,  and  idalntiff 
went  to  the  defendant's  drug  store  to  get 
more  oil  and  called  for  sweet  oil.  He  was 
handed  a  bottle  for  which  he  paid,  and  after 
it  was  girai  to  the  child  the  latter  became 
suddenly  very  111  during  the  night,  and  ooD- 
tinued  so  until  morning,  having  had  26  encu* 
ations  of  the  bowels,  and  did  not  recover,  bat 
languished  and  died  about  12  days  afto- 
wards.  The  child  constantly  retched  and  tried 
to  vomit.  He  was  quite  sick  the  next  morn- 
ing, but  was  more  quiet  late  In  the  evening, 
and  the  doctor  advised  that  another  dose  of 
sweet  oil  be  given,  and  plaintiff  gave  the 
child  another  dose  tiom  the  same  bottle. 
When  the  doctor  came  tlie  second  time,  plsin- 
tlff  asked  him  to  maAl  the  bottle,  whidk  be 
did,  and  said,  *^at  is  stale,  rancid,  and  out 
of  date;  I  know  what  to  fl^t  now;  that  is 
the  cause  of  it"  He  asked  for  whisky,  and 
brandy  was  brought  to  him,  and  he  said, 
*^hat  will  not  do  in  this  case."  Whisky  was 
then  ^ven  to  the  child.  The  doctor  then  told 
the  witness  to  take  the  bottle  of  rancid  oil 
back  and  tell  Mr.  Orlfilii  "to  s»id  a  bottle  of 
pure  sweet  oil— that  Is,  olive  oil."  **!  told  blm 
I  wanted  olive  oU.  He  then  said  to  me  that  he 
knew  that  was  cotton  seed  oil  when  I  bought 
fnan  him  before."  The  witness  replied,  'Tha 
doctor  says  Out  is  what  Is  the  cause  of  the 
child's  sickness,  and  if  that  kills  the  baby  Kr. 
Spry  Is  going  to  law  yon."  GiifBn  thai  said. 
"He  can't  hurt  us,  as  we  did  not  make  it" 
Witness  tlten  said  to  him,  "Ur.  Griffin,  sup* 
pose  the  state  diemlst  cornea  around  here 
and  finds  it,  what  would  you  say^  OrlfllB 
replied,  **I  would  say  we  kept  It  to  grease 
autonoblles.'*  and  witness  said.  **Tes;  and  to 
kill  babies.**  Dr.  Flynt,  the  attoiding  phy- 
sician, stated  that  **ttie  child  waa  as  wdl  de- 
veloped as  any  he  had  evw  handled;  bis  pnlse 
never  h^  -varied  one  Item."  He  said  this 
about  one  hour  before  the  dilld  died.  The 
witness  J.  W.  Newsome  testlfled  ftutber: 

"He  was  taken  sick  on  the  night  of  the 
18th  of  July,  1916.  We  had  been  ^viag  him 
sweet  ail  twice  a  week  up  until  this  time ;  gave 
it  to  him  Tuesday  night  and  IViday  night;  that 
was  simply  to  make  blm  sleep  well  and  keep 
his  bowels  optti;  be  had  shown  no  signs  ^ 
sicknees  to  this  time.  After  the  supply  of  sweet 
oil  that  the;  brought  to  the  house  with  ttte 
baby  gave  out  I  bought  sweet  oil  from  E.  I* 
Kiser;  I  bought  five  cents  worth  at  the  time 
80  it  woDld  not  get  old.  On  the  18tb  of 
July  I  applied  to  E.  L.  Kiser  &  Co.  for  a  bottle 
of  sweet  oil.  I  thought  they  were  out  of  oD  on 
the  evening  oi  July  18th,  and  I  went  to  the 
store  and  asked  Mr.  XVancis  KIger  if  he  had  any 
more  of  that  sweet  oil.  E^ncls  Kiger  was  a 
clerk  in  B.  L.  KIser's  store,  and  had  been  for 
something  like  a  year.  He  said  he  had  no  more 
five-cent  packages,  but  had  plenty  of  ten-ceot 
packages.  I  said,  'That's  all  right.  If  it  is  pare 
and  all  right.'    He  said,  *It  ia  pure  sweet  oD; 
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I  win  guarantee  It'  I  bought  it.  The  bottle 
■hown  me  Is  what  I  bought  from  him  on  that 
occadon.  I  carried  it  on  home  and  gm  the 
diUd  not  quite  a  teaspoonfol  like  I  bad  been 
Siring  him.  That  was  9  o'clock,  and  I  took 
the  little  fellow  and  went  to  bed,  and  I  alwan 
took  a  bottle  of  milk  and  mj  wife  a  bottle,  and 
at  11  o'clock  he  bad  vomited  all  over  tfae  bed 
and  wae  looking  for  the  bottle.  X  nureed  him 
to  the  bottle,  and  he  went  oif  to  deep  again,  and 
about  1  o'clock  he  woke  me  again  hunting  for  hie 
bottle.  I  nursed  him  again,  and  he  had  Tomlt- 
ed  again  and  discharged  all  oTer  the  bed,  and  I 
woke  up  m7  wife  at  1  o*elock  om  tin  moning 
of  the  19th,  and  from  then  to  day  he  had  26 
actions  and  vomited  continually  until  the 
doctor  got  there.  I  didn't  notice  anything  else 
in  his  condition  at  that  time.  His  bowels  kept 
moving  all  night  as  fast  as  we  could  attend 
to  him  until  the  doctor  got  there.  In  a  day  or 
two  after  that  his  mouth  turned  red  like  he  had 
been  eating  pickled  beets,  and  that  lasted  about 
a  day  and  night,  and  then  commenced  coming 
a  white  scum  In  his  month  that  lasted  a  day 
or  two  and  that  went  away,  bat  he  never  did 
■top  Ui  vomiting.  •  •  • 

"The  baby  had  full  front  teeth,  four  above  and 
(oar  below,  at  four  months  old,  and  the  doctor 
said  he  never  heard  of  that  or  read  of  that  be* 
forf.  We  had  four  different  doctors  with  the 
diild ;  I  told  them  to  spare  no  expense  or  money, 
because  I  wanted  to  save  the  baby.  The  baby 
grew  worse  all  the  time,  heaving  and  trying  to 
Tomit,  and  discharging.  His  mouth  bad  peeled 
off;  about  the  fourth  or  fifth  day  bis  mouth 
peeled  oif  that  white  semn,  and  then  there  was 
ranning  water  from  his  month  all  the  time,  like 
a  child  dobbering.  That  kept  np  steady  until 
he  died,  and  when  he  died  he  was  perfectly 
black  all  around  his  abdomen  and  his  lips.  I 
went  up  to  Barel  Hall  the  evening  after  the  child 
was  burled.  Mr.  Kiser,  a  member  of  the  firm 
of  B.  L.  KIser  &  Co..  spoke  to  me  and  said.  T). 
W.  Is  deadr  I  said  Tee.'  He  said,  *WeU,  poor 
Kttle  sickly  thing,  he  could  never  be  raised  no* 
how.'  I  said,  'Don't  talk  that;  ask  Dr.  Flynt' 
Dr.  Flynt  was  present  ud  he  cleared  iq>  his 
throat  and  said,  *Yoa  are  mistaken,  Mr.  Kfser; 
that  was  the  best-developed  baby  I  ever  handled, 
and  I  have  handled  quite  a  few*— snnething 
along  that  line.  •  •  • 

"Dr.  Spears  came  to  my  house  one  Sunday 
and  asked  me  to  let  him  go  through  the  analysis 
of  that  oiL  He  read  the  analysis,  and  he  said, 
*God  damn  it,  no  wonder  the  baby  died.'  My 
wife  heard  him  say  that  I  never  told  him  I 
was  going  to  bring  snit;  I  might  have  told  him 
Mr.  Spry  might  bring  snit" 

Other  physlduiB  were  called  in  to  see  Uie 
AUd,  bat  Called  to  stop  the  progress  of  the 
UlneaB  vUch  resulted  In  Its  death  im  August 
1,  1918,  when  It  was  6  months  and  18  days 
<dd,  having'  been  bom  <hi  January  13,  1916. 
^niere  was  evidence  that  the  child  had  been 
nourished  with  Horllc^'s  malted  milk  and  per- 
haps other  fbod,  and  had  been  stimulated 
with  small  doses  of  whisky'  He  had  beesx 
in  good  health  and  was  a  Tlgoroos  diUd  until 
given  the  rancid  oH,  whidi  almost  Immediate- 
ly- made  him  sidk  In  the  mannar  described. 

Un.  Xesh  testifled  as  fttUowsi 


**!  was  living  in  Winston  In  lOlC.  I  remem- 
ber the  death  of  Mra.  D.  W.  Spry,  formerly  Miss 
Nannie  Newsnne.  I  lived  Jait  about  half  a 
hlodi  from  her.  Abont  three  or  four  weeks 
after  she  died  I  took  tfae  baby.  Mrs.  Brewer 
had  charge  of  the  baby  before  I  got  it  He 
was  nearly  three  months  old  when  I  carried 
him  to  his  grandfather's,  who  lived  at  Rural 
Hall  then.  The  baby  was  a  little  sick  when 
I  first  took  him.  I  thought  he  was  hungry. 
I  didn't  have  any  doctor  with  him.  I  fed  him 
little  more  than  he  had  been  gettiiv,  and  ho  got 
along  Just  line.  He  never  was  sick  at  all  whUe 
he  was  with  uMk  He  was  a  aonnal,  healthy, 
good-eised  child  for  his  age  at  the  time  I  turned 
him  over  to  Mr.  Newsome.  I  gave  him  sweet 
oil,  castor  oil,  and  little  baby  medidnes  I 
always  used  with  my  own  children.  I  told  Mr. 
NewBome  when  I  carried  the  baby  there  what 
I  had  done  for  it  I  gave  It  oil  more  as  a 
preventative  than  a  cure.  I  think  I  saw  the 
child  three  times  after  I  carried  it  to  Mr. 
NewBom^s;  went  to  his  house  to  see  It  It 
showed  improvement  every  time  I  saw  it;  looked 
better  and  larger,  growing  as  well  as  any  child 
could.  I  have  five  chOdrea.** 

There  was  evidence  of  the  analysis  the 
rancid  oil  by  the  state  (diemlst,  which  showed 
It  to  be  cotton  seed  oil,  and  not  sweet  or  olive 
oil.  He  states  that  sweet  oil  is  made  of 
olives  exclnslTely,  and  not  cotton  seed  oil. 
There  has  been  an  imitation  made  of  cotton 
seed  oil,  but  he  knew  of  none  being  on  the 
market  recently.  They  have  In  the  past  made 
the  cotton  seed  oil  and  labeled  It  sweet  oil. 
There  was  much  other  evidence,  but  we  have 
stated  only  what  was  necessary  to  an  under- 
standing of  the  qnestloo  before  us. 

At  the  dose  of  the  testimony  the  court  al- 
tered a  nonsuit,  and  idalntlff  appealed. 

Sapp  &  McKan^an.  Holtaa  &  Holtm,  and 
Dallas  a  Elrby,  all  ct  Winston-Salan  for 
appellant 

Jones  &  CSemeaat,  of  Winston-^lem,  S. 
P.  Graves,  of  Mt  Aliy,  and  Benbow,  EbU  & 
Benbow,  of  Winston-Salem,  for  appellees. 

WALKER,  J.,  after  statins  ^BCts  as 
above:  [1-5]  When  there  is  a  nonsuit  upon 
the  evidence,  the  app^nt,  as  we  have  so 
often  said,  is  entitled  to  have  It  oonsld«ed 
as  tme  and  construed  most  fiavorably  for  him, 
and  he  must  also  have  the  benefit  of  every 
inference  that  may  reasonably  be  drawn  there- 
from. Brittahi  v.  Westhall,  135  N.  C.  492,  47 
S.  B.  616;  In  re  Will  of  Margaret  Deyton,  177 
N.  a  603,  99  S.  E.  424;  Angel  v.  Spruce  Co.. 
ITS  N.  a  621, 101  S.  a  884.  We  do  not  pass 
upon  the  sufBdou^  of  the  evidence,  but,  as 
said  In  the  Margaret  Deyton  Case,  supra,  in 
the  case  of  "a  nonsuit  or  dismissal  under  the 
statute,  •  •  •  the  court  does  not  velffii 
the  evidence,  but  assumes  it  to  be  true  in 
fftvor  of  the  defeated  party."  If  the  evidence 
in  this  case  Is  tested  by  this  rule,  it  will  be 
found  amide  for  the  Jury  to  ctmaidw.  The 
witness  J.  W.  Newsome  stated  that  he  ap- 
plied to  Francis  Klger*  the  ctork  in  the  de> 
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fendant's  store,  for  sweet  oil,  not  cotton  seed 
oil,  and  Klger  said  be  bad  no  more  fire-cent 
packages,  but  bad  ten-cent  packages.  There- 
upon the  witness  replied,  '"Hmi  will  do.  If 
it  Is  pare  and  all  right."  Klger  then  stated, 
"It  Is  pure  sweet  oil;  I  will  guarantee  It," 
and  Newsome  purchased  a  bottle.  When  be 
returned  home,  be  gave  the  child  the  usual 
quantity  In  a  spoon,  and  very  soon  there- 
after he  was  taken  suddenly  and  seriously 
aick  in  the  manner  described  by  the  witness, 
and  died  from  this  illness  about  two  weeks 
afterwards.  When  he  smelled  the  liquid  In 
the  bottle  It  was  found  to  be  "rancid,"  which 
word  means  having  a  rank  smell  or  taste  from 
chemical  change  or  decomposition.  There  can 
be  no  doubt  of  there  being  evidence  that  the  oil 
caused  the  sickness  which  resulted  in  the 
child's  death  without  resorting  to  the  doctor's 
expert  opinion  as  a  part  of  the  evidence.  But 
be  was  asked  to  smell  the  bottle  and  to  state 
If  the  rancid  oil  did  not  cause  the  vomiting 
and  other  symptoms,  the  doctor  answering, 
"That  is  stale,  rancid,  and  out  of  date;  I 
know  what  to  flght  now;  that  is  the  cause 
of  it;"  and  Mr.  Orlffln,  one  of  the  defendants, 
stated,  when  asked  by  the  witness  If  the 
state  diemist  should  find  him  with  such  oil, 
"I  would  say  we  kept  It  to  grease  automo- 
biles," and  the  witness  added,  "Yes;  and  to 
kill  babies."  When  another  doctor  read  the 
analysis  of  the  oil  as  made  by  the  state  chem- 
ist, he  remarked  with  profane  emphasis,  "No 
wonder  the  baby  died."  We  conclude,  there- 
fore, that  there  is  evidence  that  rancid  oil 
was  sold  to  the  plalntift  for  the  child,  and 
that  it  caused  its  death,  but  this  would  not 
be  snfilclent  for  a  recovery  unless  it  was  bcAA 
negligently.  It  Is  not  our  purpose  to  enter 
upon  an  extensive  discussion  of  the  law  in 
regard  to  the  liability  of  apothecaries,  drug- 
gists, and  pharmacists  in  the  conduct  of  tfaeir 
business.  A  few  general  principles  will  suf- 
fice in  this  appeal,  where  the  facts  may  not 
all  be  before  us.  It  is  said  in  19  Corpus 
Juris  at  pages  780  and  781: 

"The  law  impoKi  apon  a  drogglBt  tli«  dn^  bo 
to  conduct  his  bosinesi  as  to  SToid  acta  in  thdr 
nature  dangerooa  to  the  lives  of  otiiers,  and 
one  who  la  negligent  in  the  performance  of  Bach 
duty  is  liable  for  damages  to  any  person  in- 
jured thereby.  Where  a  druggist's  clerk,  in  the 
course  of  his  employment  negligently  supplies 
a  harmftil  drug  in  lieu  of  a  harmless  one 
called  for,  either  by  prescription  or  otherwise, 
and  injury  results  from  taking  it,  the  druggist 
will  be  liable  In  damages.  *  *  *  A  droggiat 
who  negligently  ddivers  a  deleterious  drag  when 
a  harmless  one  is  eslled  for  is  responsible  to 
the  customer  for  the  eonsequsnces,  as  being 
guilty  of  a  breach  of  the  duty  which  the  law 
imposes  on  him  to  avoid  acts  in  their  nature 
dangerous  to  the  lives  of  others.  The  liability 
of  the  dragglst  in  such  case  Is  not  affected  by 
the  fact  that  ho  may  also  be  subject  to  crim- 
inal prosecution,  nor  by  the  facts  that  the  one 
purchasing  tbe  drug  does  not  disclose  the  per* 
•on  for  whom  hs  Is  maUsf  the  pardtase." 


The  principle  Is  thus  stated  In  8  Bulinc 
Case  Law  at  pages  702  and  703: 

"The  public  safety  and  security  against  the 
fatal  consequences  of  negligence  in  keeping, 
handling,  and  disposing  of  dangerous  drugs  and 
medicines  is  a  consideration  to  whlcb  no  druggist 
can  safely  close  his  eyes.  An  imperative  social 
duty  requires  of  him  such  precautions  as  are 
liable  to  prevent  death  or  serious  Injury  to  those 
who  msy,  in  the  ordinary  course  of  events,  bo 
exposed  to  the  dsngers  Inddent  to  the  traffie 
in  which  he  Is  engaged,  and  it  is  therefore  in- 
cumbent upon  him  to  understand  his  business, 
to  know  the  proi>erties  of  his  drugs,  and  to  be 
able  to  distinguish  them  from  each  other.  It 
Is  his  duty  so  to  qualify  himself  or  to  employ 
those  who  are  so  qualified  to  attend  to  tho 
business  of  compounding  and  vending  medidneo 
and  drugs,  as  that  one  drug  may  not  be  sold  for 
another,  and  so  that,  when  a  prescription  la 
pr^ented  to  be  made  up,  tbe  proper  medidneo^ 
and  none  others,  be  used  in  mixing  and  com- 
pounding it.  *  *  *  A  person  engaged  in  the 
business  of  pharmacy  holds  himself  out  to  the 
public  as  one  having  the  peculiar  learning  and 
skill  necessary  to  a  safe  and  proper  condncting 
of  the  business,  while  the  general  customer  is 
not  supposed  to  be  skilled  In  tbe  mstter,  and 
frequenUy  does  not  know  one  drug  fran  another, 
but  relies  on  the  druggist  to  furnish  the  article 
called  for.  *  •  •  He  must  use  due  care  to 
see  duit  he  does  not  sdl  to  a  purchaser  or  send 
to  a  patient  a  poison  In  place  of  a  harmless 
drug,  or  even  one  innocent  drug,  calculated  to 
produce  a  certain  effect,  In  place  of  another  sent 
for  and  designed  to  produce  a  different  effect, 
and  it  is  well  settled  that  he  will  be  liable  for 
any  injury  proximately  resulting  from  his  Di- 
ligence. Where  death  is  caused  by  the  negli- 
gence of  a  draggist,  the  recovery  of  damages  is 
governed  by  the  usual  rules  rdating  to  acticms 
for  wrongful  death  generally.** 

Speaking  of  the  measure  of  care  required  o£ 
a  druggist  In  selling  drugs  and  medicines, 
it  is  said  in  0  Snling  Case  Law  at  pns> 
701,  111: 

*1%e  legal  measurs  of  the  duty  tit  dnigBtotn 
towards  thdr  patrons,  as  in  all  otiker  rdatioms 
of  life,  is  properly  expressed  by  the  phrase 
'ordloary  care';  yet  it  most  not  be  forgotten  that 
it  is  'ordinary  care*  with  reference  to  that 
qwdal  and  peculiar  business,  and  in  determin- 
ing what  degree  of  prudence,  vigllsQce,  and 
tfaougfatfulness  will  fill  the  requirem^ta  of 
'ordinary  care'  in  compounding  medicines  and 
filling  prescriptions,  it  is  necessary  to  consider 
the  poisonous  character  of  many  of  the  draca 
with  which  the  apothecary  deals  and  the  srave 
and  fatal  consequence  whldi  may  foDow  th* 
want  of  dns  care.  For  the  people  trust  not 
merely  their  health,  but  their  lives,  to  the  knowl- 
edge, care,  and  okill  of  druggists,  and  in  many 
cases  a  slight  want  of  care  is  liable  to  proro 
fatal  to  some  one.  It  is  therefore  proper  and 
reasonable  that  the  care  required  shall  be  i»n>> 
portioned  to  tbe  danger  involved." 

Another  definition  Is  that  "  'ordinary  caroT 
in  reference  to  the  business  of  a  drugsist 
must  be  hdd  to  signify  tbe  highest  pnctica- 
ble  degree  of*  care  ^'consistent  with  the  rea- 
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Bonable  conduct  of  the  bUBlDess."  WlUson  t. 
Faxon,  208  N.  T.  108,  101  N.  O.  799,  47  !>. 
R.  A.  (N.  S.)  693,  and  note,  Ann.  Cas.  1914D, 
49;  Peters  t.  Johnson,  50  W.  Ya.  644,  41 
&  B.  190,  57  L.  B.  A.  428,  88  Am.  St  Rep.  909. 

[B]  Plaintiff  alleges  that  the  defendants 
represented  the  contents  of  the  bottle  to  be 
gmnlne  sweet  oil  of  standard  parity,  and  al- 
so expressly  warranted  it  to  be  of  that  kind 
and  quality,  and  he  offered  evidence  to  prove 
the  trnth  of  the  allegation.  He  saes  both  on 
tort  for  negllgeace  and  on  contract  because 
of  the  warranty.  It  Is  not  required  of  us  to 
lay  down  the  mle  of  damages  upon  either 
caase  of  action,  as.  If  he  shows  the  actionable 
wrong,  or  the  contract  and  Us  breach,  he  Is 
entitled  to  some  damages,*  even  though  they 
may  be  nominal,  and  this  prevents  a  non- 
suit 

The  court  erred  In  dismissing  the  action. 
Its  Judgment  of  nonsuit  will  be  set  aside, 
and  a  new  trial  ordered. 

Error. 


a7»  N.  C.  7S6) 

STATE  T.  BUBNETT  et  aL   (No.  SO.) 

(Supreme  Court  of  North  Carolina.   Mardi  81, 
192Q.) 

1.  IstwAsm  «S368— PKH»cunoir  or  child  10 

TXABS  OLD  TOB  VUBDSB  OAITnOT  BC  HAIN- 
TAINKD. 

In  view  of  Javenile  Court  Act,  a  prosecution 
in  the  superior  court  for  murder  committed  by 
a  child  mider  10  years  of  age  is  not  maintain- 
able, and  under  section  9  of  the  act  such  child 
will  be  remanded  to  the  Juvenile  court 

2.  IirrAATiB  «=96S— Uhdeb  Jotxrili  Ooubt 

AOT  CHILD  or  14  IfOT  FinnSHABLB  rOB  RL- 
ONT  WHEBE  FDNIBHUKlfT  EZCBEDB  10  TKABS. 

In  ^ew  of  the  Juvenile  Court  Act  !  9,  pro- 
viding that  where  child  of  14  years  is  diarged 
with  a  felony  in  which  the  punishment  cannot 
exceed  10  years  the  judge  of  the  juvenile  court 
may  bind  such  child  orer  to  the  superior  court 
a  child  under  14  years  of  age  is  no  longer  in- 
dictable as  a  criminal,  but  is  in  such  case  com- 
mitted fen*  reformation,  and  primarUy  to  the 
juvooile  department  of  the  juvenile  court 

3.  InrANTS  <8=>6S— Oaseb  whebein  chxldbbi* 

TTNDEB  16  UAT  BB  BOUND  OVEB  UNUBB  CBIU- 

IRAL  LAW  8TATBD. 
Under  Juvenile  Court  Act,  children  14  years 
and  over  to  16,  and  In  case  of  felonies  in  which 
the  punistmient  cannot  exceed  10  years,  will  be 
committed  to  the  investigation  of  the  juvenile 
court  and  may  be  bound  over  to  be  proceeded 
against  under  the  criminal  law  appertaining  to 
the  case. 

4.  InrAHTB  «=»68— Oases  whkbein  cHiLnBSiT 

or  14  TEABS  AND  OVEB  MAT  BE  FBOBECUTED 
roB  CBIITE  AS  ADULTS  BKUUEBATED. 
Under  Juvenile  Court  Act  children  of  14 
years  and  over,  and  in  case  of  felonies  in  which 
tile  punishment  may  be  more  than  10  yean,  are 
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in  all  cases  subject  to  prosecution  for  crime  as 
in  tiie  case  of  adolta. 

5.  Injawts  4=»12— Jutbnzlb  Coubt  Act  oon- 

Bl'lTUTIMIAL. 
Juvenile  Court  Act  is  not  uncOQstitutional* 
the  Constitution,  investing  the  General  Assem- 
bly with  legislative  authority,  having  confer- 
red, and  Intended  to  confer,  upon  that  body  all 
the  legislative  powers  of  the  English  Parliament 
or  other  government  of  a  free  people,  except 
where  restrained  by  express  constitutional  pro> 
visimi  or  neeessary  implication  therefrom. 

Appeal  from  Supolor  Court  Bertie  Coun- 
ty; Bond,  Judge. 

Lonnle  Burnett  and  Ernest  Burnett  were 
indicted  for  murder.  On  motion  to  quash 
the  bill.  Bill  quashed,  defendants  remand- 
ed to  JnveiUe  court,  and  the  state  appeals. 
Afilnned. 

TbA  bill  of  indictmait,  cliarglng  defend- 
ants In  formal  tenns  with  the  murder  of 
LndeUe  Hyman.  deceased,  contained  on  its 
face  the  averment  that  both  of  d^endants 
were  under  10  years  of  afi^,  and  it  being  ad- 
mitted on  the  hearing  that  said  defendants 
were  under  the  age  of  10,  the  court  gave 
Judgment  that  the  bUl  be  quashed,  and  de- 
fendants rraianded  to  the  jnveuile'  court  to 
be  dealt  with  pursuant  to  law,  being  of  opin- 
ion that,  under  the  act  of  the  General  Ao- 
sembly  establishing  said  courts,  children  of 
that  age  ore  exempt  from  prosecution  as 
criminala  The  state,  having  duly  excited, 
appealed. 

The  Attorney  General  and  Frank  Nosh, 
Asst.  Atty.  G«i.,  for  the  State. 

HOKE.  J.  The  General  Assembly  of  1919 
passed  an  act  entitled  "An  act  to  create  Ju- 
venile conrts  in  North  Carolina,"  (diapter 
97,  Laws  1919),  designed  and  Intended  in  be- 
half of  the  state  to  take  over  the  guardian- 
ship of  delinquent  and  d^ndent  children 
under  the  age  of  16  years  when  they  come 
within  the  descriptive  spedflcatlcmB  of  the 
law,  and  It  la  established  that  the  care  and 
control  of  the  parents,  or  others  having  pres- 
ent diarge  of  such  children,  Is  inadequate 
and  harmful,  and  that  the  welfare  of  the 
child  and  the  beet  Interest  of  the  state  clear- 
ly require  it  With  this,  end  in  view,  the 
statute  in  section  1  makes  provlolon  as  fol- 
lows: 

"Section  1.  The  superior  conrts  shall  have  ex- 
clusive original  jurisdiction  of  any  case  of  a 
child  less  than  sixteen  years  of  age  residing  in 
or  being  at  this  time  witUa  their  respective 
districts— 

"(a)  Who  is  delinquent  or  who  violates  any  mu- 
nicipal or  state  law  or  ordinance  or  who  ie 
truant,  unruly,  wayward,  or*  misdirected  or  who 
is  disobedient  to  parents  or  beyond  their  cou- 
trnl,  or  who  is  In  danger  of  becoming  so;  or 

"(b)  Who  is  neglected,  or  who  engages  in  any 
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oocupatiDn,  calling,  or  exhibltioii,  or  is  found 
In  any  place  where  a  child  la  forbidden  by  law 
to  be  and  for  permitting  which  an  adult  may 
be  punished  law,  or  who  la  in  sach  condi-. 
tion  or  surroundings  or  is  under  such  improper 
or  insoffldent  guardianship  or  control  as  to  en- 
danger the  morals,  heslOi  or  general  welfare  of 
such  diild ;  or 

**(e)  Who  Is  dependent  npon  public  support  or 
who  Is  destitute,  bomeless  or  abandoned,  or 
whose  custody  is  subject  to  controrersy. 

"When  Jurisdiction  has  been  obtained  in  tiie 
case  of  any  diild,  unless  a  court  order  shall  be 
issued  to  the  contrary,  or  unless  the  child  be 
committed  to  an  ihstltntion  supported  and  con- 
trolled br  UiB  stats,  it  shall  oomdniio  Cor  the 
purposes  of  this  act  during  the  minority  of  the 
child.  The  duty  shall  be  constant  upon  the 
court  to  girs  each  diild  subject  to  its  jurisdic- 
tion sudi  oversight  and  control  in  the  premises 
as  wHl  conduce  to  the  welfare  of  such  child  and 
to  the  best  interests  of  the  state." 

In  section  2,  and  for  the  admlnistratKm 
of  the  law  In  lt»  prindptfl  features,  jUTonlle 
courts,  as  a  separate  part  of  the  superior 
conrt,  are  established  In  all  the  connties  of 
the  state,  the  office  of  judge  of  such  court  to 
be  filled  by  the  clerk  of  the  superior  court 
of  their  respective  counties,  and,  in  lat^ 
sections,  special  provision  Is  made  for  e»- 
tabllshmoat  of  jnrenlle  courts  In  cities  of 
10,000  Inhabitants  or  more,  and  also  In  cities 
of  6,000.  this  last  being  in  the  discretion  of 
the  goreming  body  of  the  town  and  where 
they  are  not  county  sites  and  have  a  record- 
er's court  In  section  4  it  is  required  that  a 
full  and  complete  record  be  kept  of  proceed- 
ings in  e&dh  and  every  case,  and  this  re- 
quirement and  the  effect  of  such  proceed- 
ings and  adjudications  therein  on  the  status 
4tf  the  ^lld  in  reference  to  criminality,  as 
mU  as  the  general  purpose  of  the  law  and 
tiw  Bpiiit  In  wbldi  It  is  to  be  administered, 
are  set  fortii  as  fi^Uowa: 

"The  court  shall  maintain  a  full  and  com- 
plete record  of  all  cases  brought  before  It,  to 
be  known  as  the  Juvenile  record.  All  records 
may  be  withheld  from  indiscriminate  public  in- 
spection in  the  discretion  of  the  Judge  of  the 
court,  but  such  record  shall  be  open  to  inspec- 
tion by  the  parents,  guardians,  or  other  author- 
iBed  representatives  of  the  child  concerned.  No 
adjudication  under  the  provisions  of  this  act 
shall  operate  as  a  dlsQuaUflcation  ot  any  child  of 
any  public  oSxn,  and  no  child  Aall  be  denom- 
inated a  criminal  ^  reasm  of  snch  adjudication 
■  nor  shall  soch  adjudicaticni  be  denominated  a 
conviction. 

"I%is  act  shall  be  construed  liberally  and  as 
remedial  in  character.  The  powers  hereby  con- 
ferred are  intended  to  be  general  and  for  the 
purpose  of  effecting  the  beneflcial  purposes 
herein  set  forth.  It  is  the  Intention  this  act 
that  in  all  proceedings  under  its  provisions  the 
court  shall  proceed  upon  the  theory  that  a 
child  under  its  jurisdiction  la  the  ward  of  the 
state  and  is  subject  to  the  discipline  and  enti- 
tled to  the  protection  which  the  court  should 
give  such  chUd  under  the  dnmmstanees  dis- 
closed in  the  cassb** 


Section  S  and  Qir  -  sulwequent  sectitais 
contain  general  regulations  as  to  procedure 
and  requiring  notices  to  parents  or  guardi- 
ans or  others  having  present  control  of  the 
dUld  under  Investigation;  and  in  section  9 
the  course  and  scope  of  the  inquiry  at  the 
hearing,  and  the  disposition  that  may  be 
made  of  cases  under  Investlgatloni  are  stat* 
ed  as  follows: 

"Sec  9.  Upon  the  return  of  the  summons  or 
other  process,  or  after  any  diild  has  been  tak- 
en Into  custody,  at  the  time  set  for  the  hear- 
ing, the  court  shall  proceed  to  hear  and  detei^ 
mine  the  case  in  a  summary  manner.  The  court 
may  adjourn  the  hearing  from  time  to  time  and 
Inquire  into  the  habits,  sorroundings,  condi- 
tioui  and  tmdendtt  of  the  child  so  as  to  en- 
able the  court  to  render  sudi  order  or  judgment 
as  shall  best  conserve  the  welfare  of  the  chUd 
and  carry  out  the  objects  of  this  act.  In  all 
cases  the  nature  of  the  proceedings  shall  be  ex- 
plained to  the  diild  and  to  the  parents  or  the 
guardian  or  person  having  the  custody  or  the 
supervision  of  the  diild.  At  any  stage  of  the 
case,  the  court  may,  in  its  discretiim,  appMnt 
any  suitable  person  to  be  the  guardian  ad  litem 
of  the  child  for  the  purposes  of  the  proceeding. 
The  court  if  satisfied  that  the  child  is  in  need 
of  the  care,  protection  or  disdpline  of  the  stats 
may  so  adjudicate  and  may  find  the  child  to  be 
delinquent,  neglected,  or  In  need  of  more  suita- 
ble guardianship.   Thereupon  the  court  may 

"(a)  Place  tiie  child  on  probation  sut^ect  to 
the  conditions  provided  hereinafter ;  or 

"(b)  Commit  the  child  to  the  custody  of  a 
relative  or  other  fit  person  of  good  moral  diar- 
acter,  subject,  In  the  discretion  of  tlie  court,  to 
the  supervlrion  of  a  probation  officer  and  tlie 
further  orders  of  Uie  court  *,  or 

"(c)  Commit  the  child  to  the  custody  of  the 
State  Board  of  Charities  and  Public  Wdfare, 
to  be  placed  by  such  board  In  a  suitable  fsaOy 
home  and  supervise  therein;  or 

"(d)  Commit  the  diild  to  a  suitable  institu- 
tion maintained  by  the  state'or  any  subdiviun 
thereof  or  to  any  suitable  private  instltntiaa, 
society  or  associaUon  incoriiorated  under  the 
laws  of  the  state  and  approved  hf  the  State 
Board  of  Charities,  and  PnbUc  Welfare  author> 
ized  to  care  for  children  or  to  place  than  hi 
suitable  family  homes ;  or 

"(e)  Render  sudi  further  Judgment  or  make 
such  further  order  of  commitment  as  the  court 
may  be  authorized  by  law  to  make  in  any  givea 
case. 

"(f)  If  a  diild  of  fourteen  years  of  age  be 
diaiged  vrith  a  fdony  for  whldi  the  punish- 
ment as  now  fixed  by  law  cannot  be  more  than 
ten  years  in  prison  his  case  shall  be  Inreetigated 
by  the  probation  officer  and  the  Judge  of  die  ju- 
venile court  as  provided  for  In  this  act,  unlea 
it  appears  to  the  judge  of  the  juvenile  court 
that  the  case  should  be  brought  to  the  atten- 
tion of  the  judge  of  the  superior  court,  in  whidi 
case  the  diild  shall  be  held  in  custody  or  bound 
to  the  next  term  <rf  tiie  superior  court  as  now 
provided  by  law." 

In  section  10  reference  la  again  made  to 
the  disposition  of  the  dilld  In  reference  to 
its  treatment,  and  It  is  enacted,  anoonc 
er  *'**<"|pT,  tliat— 
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"No  child  comlDK  wltfabi  the  piorlsions  of  thin 
act  shall  be  placed  In  any  penal  institution,  jail, 
kx^-np,  or  other  place  iRKre  tDch  diiU  can 
ecMue  into  eontaet  at  any  time  or  In  any  manner 
wtth  any  adnlt  oottvicted  of  crime  and  cimunlt- 
ted  or  under  arrest  and  charged  with  crime." 

Ample  pTovlidon  Is  xoade  also  for  cue  and 
snperri^tm  of  the  diUd  pending  iti  ward- 
ship by  tta  court,  Oirongh  its  designated  of- 
ficers; and,  forttier,  whea  a  ^Ud  has  been 
committed  to  the  cnstody  of  an  institatlcm 
not  controlled  by  tba  state  or  to  any  asso- 
datton,  sodety*  or  person,  aa  petition  ui  the 
parai^  gnardlan,  or  firloid  of  the  child, 
the  case  may  be  InTeatlgated.  and  each  for- 
ttter  ordeTS  and  decrees  made  therein  aa 
flie  good  of  the  child  and  the  drcomstances 
of  the  case  may  require. 

It  may  be  well  to  note  that  the  exc^ttons 
tVPCArtng  liBre  as  to  children  committed  to 
a  state  instltntion  refer  only  to  the  action  of 
the  Juvenile  court  in  the  jwonlaes,  and  for 
the  reason,  doubtless,  that  it  was  not  con- 
sidered fSaslble  that  the  rules  and  discipline 
of  a  public  inatltutton  of  that  character 
should  be  liable  to  obstruction  or  interfer- 
ence by  any  one  of  the  ^00  or  more  Javenlle 
oonrts  eiistent  throughout  the  state.  Bat 
the  exemptions  referred  to  create  no  Umlta- 
tiims  on  tbB  Jurisdiction  of  the  superior 
court  In  ttaese  cases  whidi,  under  the  first 
sections  of  the  act  and  by  virtue  of  its  pow- 
ers, as  a  court  of  general  jurisdiction  ad- 
ministering both  law  and  equity,  may  always, 
on  proper  application  and  appropriate  writs, 
mabe  inquiry  and  investigations  Into  the 
status  and  conditi(HU  ct  children  disposed  of 
under  the  statute,  and  make  such  orders  and 
decrees  therein  as  the  rU^t  and  Justice  of 
Uie  case  may  require.  And  in  section  20  It 
Is  ^vhSed  that  an  anieal  lies  from  any 
Judgn^t  ot  the  juTenlle  court  to  the  su- 
perior courts  at  tSie  instance  of  the  child's 
parents,  or.  If  nraw^  by  the  guardian,  custo- 
dian»  or  next  Maul  of  the  child,  where  this 
disposition  made  of  the  child  can  be  review- 
ed by  the  Judge,  and  suCh  orders  made  there- 
in Bs  may  be  in  accordance  with  law  and  the 
course  and  practice  of  the  court 

[1]  On  this,  a  snffldent  statemoit  of  the 
terms  of  the  statute  f6r  a  proper  aK>rehen- 
■ton  of  the  question  presented,  we  are  of 
opinion,  and  so  hol<i  that  the  prcsecation  of 
these  Infant  diUdren,  both  under  10  years 
of  age  at  the  time  of  the  allured  offense,  can- 
not now  be  maintained.  RecnrriDg  to  the 
portions  of  the  law  more  directly  relevant  to 
the  inquiry,  It  appears  that  original  and  ex- 
clusive Jurisdiction  of  all  cases  of  delinquent 
and  dependent  children,  as  defined  and  speci- 
fied In  the  act,  is  vested  in  the  superior 
courts;  that  In  causes  investigated  and  de- 
termined by  the  Juvenile  court,  constituted 
for  such  purpose  a  part  of  the  superior  court, 
no  adiu^catlon  of  sudi  court  shall  <^^te 
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to  disqualify  the  child  for  public  ofBee,  nor 
Shall  It  be  denominated  a  criminal  by  reason 
of  Buch  adjudication,  nor  shall  such  adjudi- 
cation be  denominated  a  Conviction;  and, 
farther,  that  no  child  dealt  with  under  the 
provisions  of  the  act  shall  be  placed  In  any 
penal  instltntlim  or  other  place  where  he 
may  come  In  contact,  at  any  time  or  man- 
ner, with  adults  convicted  of  crime  or  charg- 
ed with  it  And,  in  reference  to  the  dispo- 
sition of  children  charged  as  delinquents  by 
reason  of  having  violated  a  state  or  munld^ 
pal  law,  and  that  alone,  it  is  provided  in 
secttott  0  that  a  child  of  14  years,  chaiged 
with  a  felony  in  which  tiie  punishment,  as 
now  fixed  by  law,  cannot  exceed  10  years, 
the  judge  of  the  Juvenile  court  may,  If  the 
case  be  of  a  nature  to  require  it,  bind  such 
child  over  to  the  next  term  of  the  superior 
court;  it  being  the  dear  and  necessary  in- 
ference that,  as  to  children  of  14  and  up- 
wards, and  in  case  of  felonjes,  when  the  pun- 
ishment may  exceed  10  years,  the  juvenile 
department  of  the  superior  court  Is  vrltliout 
Jurisdiction  of  the  ofFense. 

[2]  And  from  these  provisions  we  omdude, 
as  ruled  by  his  honor  in  the  court  below, 
that  -Children  under  14  years  of  age  are  no 
longer  indictable  as  criminals,  but  are.  In 
the  cases  spedfled,  committed  for  r^orma- 
tlMi  and  primarily  to  the  Juvenile  depart- 
ment of  the  superior  court. 

[S]  Second.  That  children  14  years  and 
over  to  16,  and  In  case  of  fdonles.  In  which 
the  punishment  cannot  exceed  the  period  of 
10  years,  are  committed  to  the  InvestlgatliHi 
of  the  Juvenile  court,  and  may  be  bound  over 
to  be  proceeded  against  under  the  criminal 
law  aiH?ertainlng..to  the  case. 

[4]  Third.  Aa  to  children  of  14  years  and 
over,  and  In  case  of  felonies  in  whldi  the 
punishment  may  be  more  than  10  years, 
they  shall  in  all  Instances  be  subject  to  pros- 
ecutl<Hi  for  crime  as  in  case  of  adults. 

[C]  It  Is  the  accepted  position  In  this  state 
that  our  Constltation,  In  vesting  the  Ooieral 
Ass^bly  with  l^islatlve  authority,  confer- 
red and  Intended  to  confer  upon  that  body 
all  the  "legislative  powers  of  the  English 
Parliament  or  other  government  of  a  free 
people,"  except  where  restrained  by  express 
constitutional  provision  or  necessary  Impli- 
cation therefrom.  Thomas  t.  Sanderlln,  173 
N.  C.  329-332,  01  S.  K.  1028;  State  v.  Lewis, 
142  N.  G.  626,  S6  8.  E.  600,  9  Ann.  Cas.  361 ; 
Black,  Constitutional  Law  ^  Bd.)  i  361,  er- 
roneously printed  In  Thomas'  Case  as  sec- 
tion 357.  Considered  in  view  of  this  prln- 
dple,  we  find  nothing  in  our  Constitutions, 
state  or  federal,  which  Inhibits  legislation  of 
this  character.  Artlde  11,  after  establishing 
the  only  punishments  for  crime  that  may  be 
recognized  by  the  laws  of  the  state.  In  sec- 
tion 2  provides  that  "ThB  object  of  punish- 
ments bdng  not  only  to  satisfy  justice,  but 
also  to  reform  the  offender,  and  thus  pre- 
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vent  crime,  murder,  arson,  burglary  and 
rape,  and  tbese  only,  may  be  punishable  with 
death,  If  the  G«aeral  Assembly  shall  so  en- 
act" AndsectlonUof  the  BiU  of  Rights  con- 
tains admonitions  against  "cmel  and  unusual 
punishments,"  both  restrictlTe  <^  the  severi- 
ty of  punlshmoit,  and,  with  tbese  llmltationB, 
the  question  of  crime  and  its  punishment, 
and  whether  to  Impose  or  withdraw  it,  ia  re- 
ferred mtlrely  to  the  leglslatlTe  will.  And 
the  act  concerning  delinquent,  dependent,  and 
wayward  children,  who  have  always  be^  re- 
garded in  a  peculiar  sense  as  within  the  care 
and  wardship  of  the  state,  comes  well  with* 
In  Oxe  right  Of  classlflcation  referred  to 
largely  by  state  and  federal  law  to  ttie  leg- 
islative discretion.  Smith  t.  WltUns,  164  N. 
C.  186,  80  S.  a  168:  Morris  t.  Ex.  Co..  146 
N.  C.  167,  59  S.  E.  667,  15  I*  B.  A.  (N.  S.) 
983;  Efland  t.  B.  B.,  146  N.  C.  135,  59  S. 
IS.  36S:  State  t.  Heltman,  105  Kan.  1S9, 181 
Pac.  630. 

Statutes  of  this  kind  have  been  very  gen- 
erally upheld  In  the  authoritative  cases  on 
the  subject,  and  our  own  court  has  already 
expressed  Its  approval  of  the  general  princi- 
ples upon  which  they  are  made  to  rest  In 
re  Watson,  157  N.  C.  340,  72  S.  El  1049;  Van 
Walters  v.  Board  and  Guardians,  132  Ind. 
567,  32  N.  E.  668,  18  L.  B.  A.  431 ;  Mill  v. 
Brown,  31  Utah,  473,  88  Pac.  600,  120  Am. 
St.  R^.  935;  lindsay  v.  Undsay,  257 'lU. 
328.  100  N.  R  892,  45  L.  B.  A.  (N.  S.)  006. 
Ann.  Cas.  1914A,  1222 ;  Pi^h  v.  Bowden,  54 
Fla.  302,  45  South.  499,  14  Ann.  Gas.  816; 
Hunt  V.  Wayne  Co.  Clr.  Judges,  142  Mich.  93. 
105  N.  W.  631,  3  L.  B.  A.  (N.  S.)  664,  7  Ann. 
Oas.  821 ;  Commonwealth  v.  Flaher,  213  Pa. 
48,  62  AtL  198,  6  Ann.  Gas.  92;  State,  ex  rel. 
V.  Marmouget,  111  La.  226.  36  South.  529; 
Prescott  V.  State,  10  Ohio  St  184,  2  Am.  R^ 
388 ;  Ex  parte  Januszewskl  (C.  C.)  196  Fed. 
123.  To  the  objections  frequently  raised  that 
these  statutes  Ignore  or  unlawfully  withhold 
the  right  to  trial  by  Jury,  these  and  other 
authorities  well  make  answer  that  such  leg- 
islation deals,  and  purports  to  deal,  with  de- 
linquent children  not  as  criminals,  but  as 
wards,  and  undertakes  rather  to  give  them 
the  control  and  eiiTlrpnment  that  may  lead 
to  their  reformation,  and  ^able  them  to  be- 
come law-abiding  and  useful  dtlzena,  a  sup- 
port and  not  a  hindrance  to  the  common- 
wealth. Speaking  to  this  aspect  of  the  mat- 
ter  in  Watson's  Case,  Associate  Justice  Al- 
len, ddivering  the  opinion,  said: 

"The  question  as  to  the  extent  to  which  a 
child's  constitutional  rights  are  impaired  by  a 
restraint  upon  its  freedom  has  arisen  many 
times  with  reference  to  statutes  authorizing  the 
commitment  of  dependent,  incorrigible,  or  de- 
Uoquent  children  to  the  custody  of  some  in- 
stitution,  and  the  decisions  appear  to  warrant 
the  statement,  as  a  general  rule,  that  where  the 
inrestigatioQ  is  into  the  status  and  needs  of 
the  child,  and  the  institution  to  which  he  or 
flhe  is  comtaitted  is  not  of  a  penal  diaracter, 


sndi  lnvesdgati<m  is  not  one  to  which  the  con- 
stitutional guaranty  of  a  right  to  trial  by  jury 
extends,  nor  does  the  restraint  put  up(«  the 
child  amount  to  a  deprivation  of  liberty  within 
the  meaning  of  the  Dedaratum  of  Bights,  nor 
is  it  a  pnniahmeDt  for  crime." 

And  In  Ex  parte  Januszewskl,  supra,  Sat- 
er,  J.,  speaking  to  a  similar  statute,  sidd: 

"The  purpose  of  the  statute  is  to  save  minors 
under  the  age  of  17  years  from  prosecntion  and 
conviction  on  charges  of  misdemeanora  and 
crimes,  and  to  relieve  them  from  the  consequent 
stigma  attadiing  thereto ;  to  guard  and  protect 
them  against  themselves  and  evil-minded  xteraoas 
surrounding  them;  to  protect  and  train  tiiem 
physically,  mentally,  and  morally.  It  seeks  to 
benefit  not  only  the  child,  but  the  community 
also,  by  Borrounding  the  child  with  better  and 
more  elevating  influences,  and  training  It  in 
all  that  counts  for  good  citizenship  and  usefol- 
nesB  as  a  member  of  society.  Under  It  the  state, 
which,  Uirough  its  appropriate  organa,  is  the 
gnardiAn  of  the  children  within  its  borders  (Van 
Walters  v.  Board,  132  Ind-  560^  32  N.  B.  068, 
18  L.  B.  A.  431),  assumes  the  custody  of  die 
child,  imposes  wholesome  restraints,  and  per- 
forms parental  duties,  and  at  a  time  when  the 
child  is  not  entitled,  either  by  tbe  laws  of  na- 
ture or  of  the  state,  to  absolute  freedom,  but  Is 
subjected  to  the  restraint  and  custody  of  a  nat- 
ural or  legally  constituted  guardian  to  whom  it 
owes  obedience  and  subjection.  *  •  •  ■* 

And  further : 

"Tbe  welfare  of  aodety  regolres  and  jastifles 
such  enactments.  The  statute  Is  neither  crimi- 
nal nor  penal  In  its  nature,  but  an  administra- 
tive police  regulation." 

And  a  pemsal  ot  this  atatate  will  dladoae 
that  the  rights  of  parents  have  been  ttmni^ 
out  moat  carefully  cons^ed. 

In  any  proceedings  under  Qie  law,  they 
must  be  notifled  and  ^vai  an  opportunity  to 
appear  and  be  heard.  If  the  judgment  of  the 
Juvenile  court  la  against  them,  they  may  ap- 
peal and  have  sudi  Judgment  rertewed  hy 
the  Judge  of  tbe  soperlor  court.  And  If  tbe 
guardlanahip  of  the  child  Is  taktti  over  by 
the  state,  they  are  allowed^  on  inoper  vmpU- 
catlw,  at  any  time,  to  have  their  diild 
brought  before  the  court  ite  omdition  in- 
quired into,  and  further  orders  made  con- 
cerning It,  except,  as  shown,  when  conunit- 
ted  to  a  state  instltatlon,  and  thai  they  may 
apply  directly  to  the  superior  oonrt.  And  In 
any  sane  and  Just  ndmlnlstrathm  of  tbla 
measure,  the  &mlly  relatioiuhip  and  this 
parental  right,  whicn  are  at  the  very  basis 
of  onr  social  order  and  among  its  cblefest 
bulwarks,  must  always  be  given  foil  consid- 
eration. Spei^dng  to  this  quotlon  in  20  B. 
C.  U  pp.  001-602,  quoted  with  apifforal  in 
Means  Case,  176  N.  a  311.  97  S.  B.  41,  the 
author  says: 

"Tbe  natural  affection  of  parents  is  ordinarily 
the  beat  assurance  of  the  child's  welfare,  and  the 
object  to  be  sought  for  the  child  is  not  so  much 
the  luxury  and  social  advantages,  which  more 
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malthr  foardlaiii  mU^it  ba  aUe  to  give  it,  u 

the  wholesome  inteUeetoal  and  moral  atmos* 
phere  llkel;  to  be  foand  in  Its  natural  home." 


Bnt  this  right  and  relationship,  Important 
as  It  la,  Is  not  abeolnte  and  universal,  and 
may  be  made  to  yield  when  It  Is  established 
that  the  welfare  of  the  child  and  the  good  of 
the  community  clearly  require  It  This  has 
heea  held  wiOi  ns  In  numerous  decisions 
concerning  the  diapositlOD  of  chlldreD,  under 
the  general  principles  of  the  conmion  law 
and  equity  prevailing  In  the  state.  In  re 
Warren,  178  N.  C.  43.  100  8.  E.  76;  In  re 
Means,  176  N.  C.  307,  07  S.  B.  89;  Atkinson 
T.  Downing,  175  N.  C.  244,  95  S.  E.  487 ;  In 
re  Mercer  Fain,  172  N.  C.  790,  90  S.  B.  928. 
And,  undonbtedly,  It  may  be  so  provided  by 
an  act  of  the  Legislature  In  the  well-ordered 
exercise  of  the  police  power.  At  common 
law  there  Is  a  conclusive  presumption  that 
a  child  under  7  years  of  age  Is  Incapable  ot 
committing  crime,  and  the  same  presomp- 
tton  exists  to  the  age  of  14  as  to  minor  of- 
fenses. State  T.  Pu^,  52  N.  C.  6L  Between 
7  and  14,  and  as  to  graver  crimes,  there  was 
also  a  presumption  against  the  ability  to 
oonunlt  than,  rebuttable,  however,  on  clear 
and  convincing  proof  that  the  child  possess- 
ed the  knowledge  and  discretion  requisite 
for  legal  accouDtabUlty.  Tbe  statute  In  this 
respect  only  operates  to  extend  the  conclu- 
sive presumption,  in  all  cases,  to  dilldr^ 
under  14,  and,  as  we  have  endeavored  to 
show,  Is  clearly  within  the  legislative  pow- 
ers. It  may  have  been  better  that,  as  to  the 
higher  crimes  of  morder,  arson,  and  the  like, 
the  principles  of  the  common  law  should  con- 
tinue to  prevail;  but,  as  suggested  by  an 
able,  ardent  advocate  of  the  measure  and  a 
firm  believer  In  It,  there  could  not  well  be 
conceived,  In  this  day  and  time,  a  case  where 
the  enlightened  public  sentiment  of  the  state 
would  approve  the  capital  execution  of  a 
child  under  14,  and  if  this  be  true,  and  It 
comes  to  a  question  as  to  whether  a  child  of 
that  Immature  age  should  be  degraded  and 
punished  as  a  criminal,  or  restrained  and 
dlsdpIlDed  with  a  view  to  Ita  reformation, 
tbe  advocates  of  the  latter  course  would 
seem  to  have  the  better  of  the  argument. 
These  considerations,  however,  are  entirely 
for  the  Legislature,  and  that  body  having 
passed  a  valid  statute,  exempting  children 
under  14  from  prosecution  for  crime,  It  is 
ours  only  to  observe  its  requirements  and  in- 
terpret it  according  to  its  true  intent  and 
T"ftanlng. 

The  case  of  State  v.  Newell,  172  N.  C.  933, 
90  S.  E.  594,  to  which  we  were  cited,  was 
OB  a  law  having  substantially  different  pro- 
Tlslons,  to  wit.  Laws  1915,  c  222.  and  wbidi 
is  expressly  repealed  by  the  present  statute. 

There  is  no  error,  and  the  Judgment  of  the 
superior  court  is  affirmed. 

Affirmed. 
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(Supreme  Oonrt  of  South  Candlna. 

1920.) 


March  80, 


L  Wiixs  «s>439— Object  of  oonstbuotxon  zb 

TO  ASOEBIAIH  IXSTATOB'B  ItTTBRTION. 
The  object  of  constnictioQ  of  a  will  is  to 
ascertain  the  intention  of  the  testator,  which, 
when  aBcert&ined,  must  be  carried  into  efEect, 
\mles8  the  intent  vicdates  some  rule  of  law. 

2.  Wills  <S=^1,  470— Intention  asoebtain- 
kd  eboll  whole  will  ;  oxbcumstancbs  oon- 
junkbsd  onlt  whebb  lanouaoe  doubtful. 
In  conBtruiBK  a  will,  the  Intention  of  the 
testator  must  be  ascertained  from  the  instru- 
ment as  a  whole,  and,  while  circumstances  may 
be  considered  if  the  langoage  is  doubtful,  they 
cannot  be  resorted  to  to  prove  the  testator's  in- 
tention apart  from  his  language. 

8.  Wills  (Bss>4B6— Cotnru  pbbfbb  coNSixnC' 
xxoR  oivina  KFrsor  to  utibntxoh. 
When  the  provisions  of  a  will  are  doubtful 
or  inconsistent,  the  courts  prefer  an  Interpreta- 
don  that  will  give  force  and  effect  to  the  in- 
tention of  the  testator  according  to  the  ordi- 
nary meaning  of  the  will,  and  which  wUl  render 
effective  the  express  language  thereof,  rather 
than  to  a  conjecture  arising  from  a  supposed 
omiiwrioii. 

4.  Wills  «=»449— Childbbn  or  bbnbiiozabt 

WHO  DIED  DCBINQ  Lin  OF  TKSrATOB  HELD 
ENTITLED  TO  TAKE. 

Where  testator  directed  that  the  residue  of 
his  estate,  both  real  and  personal,  should  be 
divided  into  three  equal  ahaies,  and  devised  one 
share  to  each  of  his  two  brothers  and  the  re- 
maining share  to  the  children  of  a  deceased 
brother,  Md  that,  where  testator  by  codicil  after 
the  death  of  <Hie  bratiwr  appointed  a  son  <it 
snch  brother  ezeeutwr  in  place  of  his  father. 
It  must  be  deemed  that  ^e  diUdren  of  such 
brother  were  entitled  to  take,  tot  otherwise 
there  would  be  another  residue  to  be  distribut- 
ed according  to  the  statutes  of  distribution. 

Hydrick  and  Fraser,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  CUrcult  Court 
of  Blehlanfl  Oomtty;  Thunas  S.  Sease,  Judge. 

Action  B.  H.  Dent  aud  otbers  against 
Samuel  H.  Doit  and  others,  From  the  judg- 
ment, deffioidants  Helen  A.  Covington  Quarter- 
man  and  others  i^^teaL  Affirmed. 

Edward  U  Craig,  of  C<dumbia,  and  WU- 
liams,  Williams  &  Stewart,  of  Lancaster,  for 
appellants. 

C.  M.  EQrd,  of  Lexington,  for  respondents. 

GARY,  C.  J,  This  action  involves  the  con- 
struction of  a  will  and  codicil.  On  the  26th 
of  September,  1899,  William  H.  Dent  made  his 
will.  In  the  first  clause  he  directed  the  pay- 
ment of  his  debts.  In  the  second  clause  he  be- 
queathed certain  legacies  to  two  of  his  wife's 
lelatives.  The  third  and  fourth  danses  are 
as  follows: 


«s»Fer  «thw  easM  mm 
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"The  Testdaft  of  my  estate,  both  real  and  pei^ 
Bonal,  which  I  may  die  poaaessed,  I  direct  to 
be  divided  into  three  equal  BbarCB,  one  ahare 
I  give,  bequeath  and  devise  to  m;  brother,  Ben- 
jamin T.  Dent,  one  ahare  I  give,  bequeath  and 
devlae  to  my  brother  Samuel  H.  Dent,  and 
one  diare  1  give,  bequeath  and  deriie  to  the 
children  «f  my  deceased  brothor,  James  M.  Dent, 
■hare  and  share  aUn. 

"I  appoint  mj  brothera,  Benjamin  T.  Dent 
and  Samuel  H.  Dent,  and  my  nephew,  Eugene 
J>.  Dent,  ezecutora  of  this  my  last  will  and  tes- 
tament** 

On  tbe  28d  (tf  April.  1910,  tbe  testator  made 
tlie  foUowing  codldl  to  his  wUI: 

"As  Benjamin  T.  Dent,  one  of  the  persons 
named  as  one  of  the  executors  of  the  above  writ- 
ten win,  has  died,  I  do  now,  by  this  codicil 
to  my  above  written  will,  appoint  my  nephew 
Samuel  T.  Dent,  as  one  of  the  ezecutora  of 
my  said  will  in  the  place  of  said  Benjamin 
T^Dent,  deceased." 

Tbe  testator  died  In  1913,  unmarried.  His 
brother  Benjamin  T.  Dent,  died,  after  the 
making  of  the  will,  but  before  the  testator 
executed  the  codicil,  leaving  several  children, 
we  of  whom,  Samu^  T.  Dent,  was  named  In 
the  codicil  as  an  executor. 

Tbe  main  question  In  the  case  Is  whether 
the  legate  to  Benjamin  T.  Dent  lapsed  by 
reason  oi  bis  death  daring  tbe  lifetime  of 
the  testator,  bot  b^ore  the  execution  of  the 
codicil 

{1,  2]  The  follovrlng  mle  of  constmctton  Is 
annoonced  in  Roondtree  t.  Roundtree,  2d  8. 0. 
4D0,  2  8.  BL-474: 

"Dm  object  of  all  construction  ia  to  ascertain 
the  intention  of  the  testator,  and  when  that  is 
ascertained  it  mast  be  carried  into  effect,  pro- 
vided this  can  be  done  consistently  with  the  aet- 
tled  rules  of  law.  Bat  how  ia  the  intention  to 
be  ascertained?  Certainly  not  by  a  conjecture 
as  to  what  the  testator  ought  to  have  done,  but 
by  considering  what  is  the  plain  meaning  of  the 
language  which  he  has  used,  and  by  giving  a 
carefnl  consideration  to  words  of  ^e  win  as 
a  whole,  guided  by  such  rules  of  law  as  ex- 
perience has  shown  to  be  useful  in  seeking  such 
intention.  We  are  to  read  the  will  as'  a  whole, 
and  from  ita  terms  ascertain,  if  practicable, 
what  was  In  the  mind  of  the  testator  at  the 
time  be  executed  iL  We  may  also,  where  the 
language  used  ia  obscure  or  doubtful,  read 
sn^  language  In  the  light  which  may  be  reflect* 
ed  upon  it  by  the  drcumstances  surrounding 
the  testator  at  the  time  he  executed  his  will,  but 
such  circumstancea  cannot  be  resorted  to  to 
prove  the  testator^  intention  apart  from  Ua 
language." 

To  the  same  effect  Is  the  language  of  the 
court  In  Lott  r.  Thompson,  36  8.  C  38,  16  S. 
B.  278,  to  wit; 

"A  will  is  the  formal  declaration  In  writing, 
by  which  the  maker  provides  for  the  distribution 
of  his  property  after  his  death.  This  being  the 
case,  it  necessarily  follows  that  in  ita  construc- 
tion the  first  and  great  object  should  be  to  in- 
quire what  was  the  Intention  of  testator.  That 
intentlgn  vanst  be  gathered  ffom  tbe  paper  it- 


self, the  whole  paper  taken  together,  and  read 
in  the  light  of  the  circumstances  surroimding 
the  testator  at  the  time  he  executed  It.  Stme- 
timea  from  the  Inaccurate  ose  of  words,  which 
have  a  tedmical,  as  distingalshed  from  the  or- 
dinary, meaning,  there  may  be  iH«^i*y  io 
ascertaining  the  meaning." 

The  ajKMilanf  >  attorneys  In  tb^  arenment 
cite  the  following  cases  from  this  state:  Cure- 
ton  T.  Massey,  18  Bleb.  Eq.  101,  M  Am.  Dec 
151;  Pratt  v.  McOhee,  17  8.  a  428;  Boond- 
tree  r.  Boundbm  26  8.  a  4fi0,  2  S.  E.  474; 
Howze  T.  Barber.  29  8.  a  466,  7  a  B.  817; 
Lott  T.  ^ompson,  36  8.  a  10  8.  E.  278; 
Rivers  t.  Blvers.  36  8.  a  302,  15  8.  E.  137. 
To  tbe  same  ^ect  axe  the  cases  oC  Pegnes  v. 
Pegues,  11  Bldi.  Eq.  654;  Snber  t.  Nash,  84 
8.  a  12,  65  8.  E.  047. 

We  do  not  question  tbe  prlndiAes  an- 
nounced In  those  cases,  wbldi,  however,  are 
not  applicable  to  tbe  main  propoaltlon  Involv- 
ed in  tbe  case  now  under  considers tlcm,  to 
wit,  that  the  will  and  codicil  must  be  oon- 
Btmed  togethw.  and  In  tbe  llgbt  of  tbe  facts 
and  circumstancea  existing  at  the  time  the 
codicil  Is  executed.  Logan  t.  Gassldy,  71  8. 
a  175,  60  S.  B.  704. 

[1,4]  It  Is  Important  to  ascertain  the  sCbeme 
of  Uie  will  In  order  to  determine  tbe  effect 
the  codtdl  had  upon  It.   The  scheme  was: 

(1)  To  dispose  of  all  tbe  testator's  property: 

(2)  that  the  residue  of  his  estate  should  be 
divided  Into  three  equal  tfiares  among  bla 
two  brotbm  then  living  and  tbe  children  of 
bis  deceased  brother;  QS)  that  those  who  were 
to  take  part  In  the  distrlbnton  <tf  the  residue 
of  his  estate  were  likewise  to  participate  in 
its  administration  as  ececutors— his  nephew 
Eugene  D.  Dent,  representing  the  class  to 
which  be  b^tmged,  t1x<  tbo  dUldren  ot  bis 
deceased  father. 

If  the  will  Is  construed  In  accordance  with 
its  ordinary  meaning,  and  without  reference 
to  technical  rules.  It  shows  clearly  upcm  Its 
face  that  It  was  the  Intention  of  tbe  testator 
that  the  dtildren  of  Benjamin  T.  Dent  abonld 
take  tbe  <Hie-tblrd  of  the  residue  bequeathed 
to  their  father. 

When  tbe  testator  made  a  codicil  to  his 
will,  after  the  death  of  Benjamin  T.  Dent, 
tbe  only  change  which  be  made  was  tlie  ap- 
pointment of  Samuel  T.  Dent  as  aecutor  In 
tbe  place  of  his  flitb»,  thus  retiring  ttie 
scheme  of  tbe  will  that  those  to  whom  be  be- 
queathed tbe  residue  should  also  adminlsto- 
bis  estate.  It  will  be  ohsorved  that,  altbou^ 
the  testator  thm  knew  of  Bojamln  T.  Doit's 
death,  he  did  not  change  ttie  provlsUm  ot  bis 
will  that  tbe  re^due  was  to  be  divided  Into 
three  equal  shares.  There  was  therefore  an 
express  provision  that  bis  brother  Sanniel 
H.  Dent  should  receive  one-third  and  tbe 
children  of  bis  deceased  brother  James  II. 
Dent  one-t*LiIrdi  If  the  children  of  Benjamin 
T.  Dent  are  not  entitled  to  the  otitier  one- 
third,  then  Samuel  H.  Dent  will  receive  more 
than  one-third,  and  so  will  the  children  of 
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James  M.  Dent.  In  plain  Tlolatlon  of  tbe  ex- 
press lan^age  of  the  will. 

The  rules  of  construction  hereinbefore  qnot* 
ed  show  that  we  are  not  allowed  to  resort 
to  conjecture  when  It  would  have  the  effect 
of  destroying  the  express  provisions  of  the 
will. 

It  cannot  be  snccessfully  contended  that 
tbe  restdne  may  be  divided  into  fiiree  equal 
shares,  and  that  the  share  bequeathed  to 
Benjamin  T.  Dent  should  be  divided  between 
bis  brother  Samuel  H.  Dent  and  the  children 
of  his  deceased  brother  James  If.  Dent,  as 
this  would  enable  them  to  take  more  than 
the  one-third  intended  by  the  testator.  Bound* 
tree  v.  Roundtree.  26  B.  O.  460,  2  S.  B.  474. 

Furthermore,  If  the  ditidren  of  Benjamin  T. 
Dent  are  not  allowed  to  take  the  share  be- 
queathed to  him,  then  there  will  be  another 
residue  to  be  divided  under  the  statute  of 
distrlbatlon,  and  not  under  the  will,  although 
the  plain  intention  of  the  testator  was  to 
dispose  of  all  his  property  by  bis  will. 

When  the  proTisions  of  a  will  are  doubt- 
fnl  or  tnctmslstent,  under  the  technical  rules 
of  cmiBtmctlon,  tbe  courts  prefer  an  Inter- 
pretation that  will  give  force  and  effect  to 
the  Intention  ot  the  testator,  according  to  the 
ordinary  meaning  of  the  will  and  that  will 
render  effective  the  express  language  thereof, 
rather  than  to  a  conjecture  arising  from  a  sup. 
posed  omission. 

Affirmed. 

WATTS  and  GAQB,  3J^  coacnr. 

6AGII,  3.  There  are  no  technical  control* 
Ung  words  In  the  will  to  fix  a  amstmctlve 
intent  of  Oie  testator  and  to  defeat  tbe  mani- 
fest real  Intent  of  tbo  teatator. 

The  drcnmatances  of  ihe  case  are  so  strong 
to  flz  the  real  Intent  fbat  they  leave  no 
reasonable'  donbt  In  my  mind  about  that  In- 
tent  Tbereton  I  concur  with  the  GHIBF 
TTTSTICE  and  vote  for  afflrmaace. 

HTDBIOK,  (dlBBeDtln^.  Howerer  mnc3i 
we  may  regret  the  testator's  Ignwance  ct  tt» 
lew,  or  his  lade  of  toresl^t  In  fftlllng  to  eoc- 
press  in  his  will  the  intention  wUch  we  are 
asked  to  infer  from  flie  drcnmstances,  we  are 
not  at  liberty  to  violate  the  law  and  rules  of 
const ructi<xi,  which  are  the  landmarks  of 
property,  to  give  effect  to  a  soppoaed  Inten- 
tion, whlA  tbB  testator  did  not  ezpreaa  and 
wMdi  cannot  according  to  tbe  settled  rules 
of  construction,  be  gathored  from  the  lan- 
gnage  of  his  win. 

The  statute  requires  that  wills  shall  be  In 
writing.  Unless,  therefore,  ttie  tertator's  In- 
t«ition  is  expressed  in  writing,  or  can  fairly 
be  Inferred  from  wbat  he  has  written,  ac- 
cording to  tb»  srttled  nUes  of  oonstmction, 
.effect  cannot  be  given  to  It;  wltboat  violating 
the  Btatat&  And,  although  the  rules  were 
adopted  as  aids  to  ttie  dlscovexy  of  Oe  In- 
teaOoa,  nevertheless  the  Intwtliis^  even  when 


so  discovered,  cannot  have  effect  H  It  con- 
flicts with  any  settled  rule  of  law.  Again, 
while  resort  may  be  bad  to  the  circumstances 
to  enable  tbe  court  to  understand  and  de-' 
dare  the  meaning  of  what  the  testator  has 
written,  the  court  is  not  at  liberty  to  infer 
from  the  drcnmstances  an  Intention  which 
be  has  not  expressed  In  the  will.  These 
prlndples  are  clearly  stated  in  tbe  cases  cited 
and  quoted  from  by  the  Chief  Justice.  See, 
also,  Jones  t.  Qnattlebawn,  81  S.  a  606,  9 
S.  E.  982. 

That  a  bequest  or  devise  to  a  dead  man 
cannot  be  given  effect  Is  too  plain  to  require 
more  than  statement;  hence  the  rule  that 
"unless  ^e  legatee  survive  the  testator  tbe 
legacy  is  exttngulshed."  2  Williams  on  Bx- 
ecutors.  496 ;  1  Jarman  on  wills,  617 ;  Dun- 
lap  T.  Dtmlap,  4  Desaus.  814;  Perry  v.  Lo- 
gan, 0  Rich.  Eg.  202;  Rivers  v.  Rivera.  86 
S.  a  802,  16  B.  B.  137. 

In  Dunlap  v.  Dnnlap,  supra  (decided  in 
1812),  Mr.  Dunlap  executed  his  will,  on  Sep- 
tember 9, 1804,  and  gave  all  his  real  and  per- 
sonal estate  (exc^t  such'  parts  as  were  other- 
wise disposed  of)  to  his  wife,  and  her  heirs. 
But  If  ^tat  should  die  without  issue,  or  marry 
again,  then  certain  spedfled  diattelB  were  to 
go  over  to  others  named.  Mrs.  Dunlap  died 
the  next  day,  wltbont  Issue,  and  testator  im- 
mediately executed  a  codidl  to  his  will  In 
wbldi,  after  reciting  the  ditQMsttlons  of  bit 
will  as  to  his  real  estate,  and  that  his  intui- 
tion as  to  the  same  had  been  thwarted  by  tbe 
death  of  his  wif^  he  made  other  dispositions 
of  bis  real  estate,  and  bequeathed  several 
small  legades  and  thai  he  died.  <»i  the  same 
dajt  Septonber  lOtb.  The  will  and  codldt 
had  only  two'  witnesses. 

The  court  held  that  ^  win  was  valid  as 
to  tbe  personal  estate,  but  In^ectlre  to  dis- 
pose of  tbe  real  estate,  because  It  had  only 
two  witnesses;  that  Uie  execntlon  of  ttia  ood- 
Idl  was  a  republication  of  tbe  wIU;  and 
that  although  such  repnbUcatlon  took  place 
aftu  tbtt  death  of  Mrs.  Dunlap,  ttie  legacy 
to  her  uid  her  belr^  lapsed  except  as  to  the 
diattels  Included  In  the  bequest  to  her  which 
were  limited  over  to  others,  upon  her  death 
without  Issue.  It  wM  said  Oiat  when  the 
l^cy  is  given  over  to  others  after  flie  death 
of  the  first  legate^  who  predeceases  the  tes- 
tator, tbe  legatee  In  remainder  shall  bave 
It  Inunedlately;  and  upon  this  ^indple  It 
was  held  In  Biven  v.  Blrers,  86  S.  a  802, 
IS  S.  E.  139,  that  fbe  bequest  and  devise  to 
George  Thomas  Bivers  did  not  lapse.  But, 
recognizing  tbe  general  mle,  the  court  said: 

"He  [George  Thomas  Rivera]  certainty  died 
during  the  lifetime  of  testator.  If  this  was  all, 
tbe  estate  provided  for  him  would  lapse,  even 
if  he  left  a  chUd"— dting  Onretou  v.  Massey,  18 
Rich.  Eg.  104,  04  Am.  Dee;  IBl. 

In  Pcgnes  v.  Fegnes.  11  Bldi.  Bq.  0S4,  WU- 
Uam  Pcgnes  bequuitbad  to  his  son,  Maiadii 
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Peguea,  1^  name,  fl,500,  and,  after  other  be- 
quests and  devises,  he  gave  the  residue  of 
Us  estate  to  "all  my  <^ildren,  to  be  eqnally 
divided  amongst  them,  share  and  share 
alike."  Malachl  Pegues  was  dead  when  the 
will  was  executed.  His  children  claimed  the 
legacy  of  fl,600,  and  the  share  of  the  residue 
to  which  their  father  wonld  have  been  en- 
titled had  he  survived  the  testator.  Bat  the 
court  held  that  the  bequest  to  Malachl  was 
void,  and  that  his  children  were  not  entiUed 
to  it,  or  to  a  share  in  the  residue. 

The  children  of  Malachl  Pegues  presented 
a  stronger  case  for  relief  than  do  the  chil- 
dren of  Benjamin  I>ent  for  two  reasons: 
First,  they  were  the  grandchildr^i  of  the 
testator,  wlille  these  claimants  are  only  the 
nephews  and  nieces  of  testator;  and,  second, 
the  children  of  Malachl  Pegues  contended 
that  their  case  came  within  the  remedial  pro- 
visions of  the  act  of  1789  (5  St.  at  Large,  p. 
107,  i  9).  "that  If  any  child  shontd  die  in 
the  lifetime  of  the  father  or  mother,  leaving 
issue,  any  legacy  given  in  the  last  will  of 
such  father  or  mother  shall  go  to  sndi  issue, 
unless  such  deceased  child  was  equally  por- 
tioned with  the  other  children,  tqr  the  fiitber 
or  mother,  when  living." 

But  the  court  denied  them  relief  and  held 
that  the  statute  was  intended  to  provide  for 
the  case  of  a  lapse  after  the  execution  of 
the  will,  and  did  not  a.ppi\j  where  the  child 
was  dead  when  the  will  was  executed.  Chan- 
cellor Johnstone,  speaking  for  the  court,  said: 

**!  can  hardly  suppose  the  Legislature  coutem- 
plated  the  case  of  a  man's  giving  a  legacy  to  a 
dead  diild— or  that  it  intended  to  remedy  the 
effect  of  sudi  an  absurdity.  It  may  be  very 
well  conceived  that  it  intended  to  make  good  a 
legacy  which  had  bectnoe  void,  without  going 
the  length  of  supposing  it  intended  to  give  ef- 
fect to  one  which  was  void  ab  initio." 

Then  can  be  no  donU  fliat  William  F^oes 
Intended  the  gift  to  Ua  son,  Malachl,  to  be 
effective  In  awne  my,  altbongh  he  knew  that 
he  was  dead;  and  there  can  hardly  be  a 
doobt  Uiat  when  be  gave  the  resldae  of  his 
BBtate  to  "all  my  children,"  he  thought  of 
Malachl  as  (me  of  his  diUdrai,  and  Intended 
>diat  his  share  alumld  go  elfhor  to  bla  (Ual- 
aehi's)  dilldren,  or  hla  personal  r^reaenta- 
tives,  m  hl8  hdra.  But  if  that  was  the  in- 
tention of  the  testator,  efCect  could  not  be 
givoi  to  it,  because  he  tailed  to  express  it  In 
his  will;  and  the  court  had  no  power  to  do 
so,  as  that  wonld  have  been  makli^  rather 
than  construing  his  wilL  Besides,  how  could 
the  court  have  known  what  disposition  tes- 
tator would  have  made  If  he  bad  known  that 
the  disposition  which  he  did  make  was  void, 
and  could  not  take  effect? 

And  how  can  we  say  \^t  disposition  Wil- 
liam Dent  would  have  made  of  the  share 
which  he  intended  for  his  brother  Bmjamin 
it  he  had  known  that  the  disposition  which 
he  did  make  was  rolA,  and  could  not  have 


effect?  It  is  probable  that  be  thought  It 
would  go  to  Benjamin's  heirs,  In  whicb  case 
Benjamin's  wife  wonld  have  taken  one-third 
of  it  How  can  we  say  he  intoided  It  to 
go  to  Benjamin's  children?  The  fact  that 
he  gave  one  share  to  the  children  of  another 
deceased  brother  may  afford  some  ground  for 
an  inference  that  such  might  have  been  his 
Intention,  but  it  is  not  enough  to  warrant 
the  court  in  holding  that  it  was;  for  it  Is 
not  nnusual  to  find  In  the  same  will  different 
provisions  as  to  the  portions  given  to  chil- 
dren, and  other  beneficiaries  of  the  same 
class.  We  are  admonished  by  the  decision  of 
this  court,  in  Bell  v.  Towell,  18  S.  C.  94,  and 
numerous  others,  that.  In  construing  wills,  it 
Is  not  safe  to  take  a  provision  made  tor  one 
state  of  facts  and  interpolate  It  into  another 
provision,  made  for  a  different  state  of  facts; 
and  that,  while  a  will  should  be  construed 
as  a  whole,  the  Intoitton  of  testator  cannot 
be  declared  to  be  the  same  In  all  its  parts, 
unless  it  is  so  ecpressed. 

Much  stress  Is  laid  upon  the  fact  and  the 
Inference  sought  to  be  drawn  from  it,  that 
the  codicil  was  executed  after  the  deatb  of 
Benjamin,  and  refers  to  his  death,  and  ap- 
points one  of  his  sons  as  an  executor  in  his 
place.  Can  it  in  reason  be  said  from  these 
facts  that  the  intention  was  expressed  that 
the  share  which  was  originally  intended  for 
Benjamin  should  go  to  his  children,  and 
only  to  his  children?  Such  a  conclusion  is 
based  upon  conjecture  pure  and  simple.  It 
is  not  to  be  found  In  the  words  of  the  will, 
or  to  be  reasonably  implied  from  them,  and 
It  violates  the  rule  that  we  cannot  resort  to 
extraneous  circumstances  to  gather  an  In- 
tention which  cannot  be  made  out  from  Qie 
language  of  the  will. 

Moreover,  the  execution  of  the  codicU  was 
but  a  r^ubllcation  of  the  will  as  It  then 
stood,  and  the  circumstances  cannot  make  the 
case  stronger  than  it  would  have  been  if  tbe 
will  had  been  written  in  its  present  form  for 
the  first  time,  when  the  codicil  was  executed. 
Upon  that  state  of  facts,  tbe  case  cannot  be 
differentiated  from  the  cases  of  Dnnlap  t. 
Dunlap  and  Pegues  v.  Pegues,  both  ot  whldt 
have  been  repeatedly  reaffirmed.  See  Key  t. 
Weathersbee,  43  S.  C.  414,  424,  21  S.  324, 
328  (49  Am.  St  848),  where  both  cases 
are  cited  with  approval,  and  it  is  said,  dtlog 
Pegues  T.  Pegues  as  authority,  that  **a  de- 
vise or  bequest  to  a  person  deceased  at  ttie 
time  is  void  ab  Initio,  *  *  •  excqnt  In 
the  case  specially  provided  for  by  the  act  of 
1789,"  and  also  the  case  of  Snber  v.  Nash.  S4 
S.  C.  12,  69  B.  BL  947,  where  tbe  piin<dpte  de- 
cided In  Pegnes  t.  Pegues  was  applied,  and 
the  case  was  dted  as  authority.  The  devise 
to  Benjamin  having  become  void,  lo^  reason 
of  his  death  befoib  that  of  tbe  teatatrar,  and, 
^ving  the  execution  ct  tbe  codicil  the  effect 
of  a  re-ezecntion  ot  the  will,  tbe  deivlse  tbcn 
made,  being  to  a  person  then  dead,  was  ab- 
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mlately  void,  and  tbe  court  taas  M  power 
to  glTe  it  TftUdlty- 

The  facts  that  testator  did  not  intend  to 
die  intestate  as  to  any  part  of  his  ^tate, 
that  he  directed  that  it  be  divided  into  three 
eqnal  shares,  and  that,  if  B^jamln's  share 
is  not  disposed  of  according  to  the  acbeme 
of  the  will,  but  descends  as  intestate  prop- 
erty, some  of  the  beneficiaries  will  get  more 
than  testator  Intended  them  to  receive,  can- 
not,  singly  or  collectively,  afTect  the  decision 
of  the  question;  for,  if  so,  they  would  pre- 
vmt  a  lapse  in  every  case,  as  they  are  the 
Invariable  and  inevitable  amseqnences  of  a 
lapse.  Yet  they  have  not  hitherto  been 
deemed  snffident  to  warrant  the  courts  de- 
parting from  the  established  rules  of  law 
and  construction.  - 

Precisely  the  same  circumstances  and  all 
of  them  occurred  In  the  case  of  Cureton  v. 
Maseey,  13  Rich.  Eq.  104,  94  Am.  Dec.  151, 
and  were  adverted  to  by  the  court.  In  that 
case,  the  testator  declared  that  the  great 
purpose  of  making  his  will  was  to  Include  in 
the  distribution  of  his  estate  some  of  his 
grand  nephews  and  nieces,  who  would  be  ex- 
cluded if  he  should'  die  Intestate;  and  the 
scheme  of  the  will  was  that  his  will  was 
that  his  estate  was  to  be  divided  Into  equal 
shares,  and  that  "the  children  of  a  deceased 
nephew  and  niece  herein  named  will  count 
one,  and  take  among  them  the  shares  of 
their  deceased  parents,  if  they  had  been  liv- 
ing"; and  he  gave  to  "the  children  and  de- 
scendants" of  his  deceased  sister,  Mary,  thus: 
*^o  Mrs,  Matheson,  one  ahare;  to  Elizabeth 
Knox,  one  share."  Each  of  these  nieces  died 
after  the  execution  of  the  will  and  before 
the  testator,  leaving  children.  Hbe  court  held 
that  it  was  manifest  from  tbe  manner  in 
which  the  testator  had  repeatedly  expressed 
himself  in  his  will,  and  from  the  feet  that, 
in  every  instance  he  made  proTlsion  ther^n 
for  the  dilldren  of  every  deceased  nephew 
and  niece  who  would,  if  living,  have  been 
a  i»articlpant  of  his  bounty,  that,  if  he  bad 
anticipated,  or  If  it  bad  been  brought  to  his 
mind  at  the  time,  that  any  nephew  or  niece 
to  whom  he  gave  a  share  might  die,  leaving 
issne,  before  bis  will  shonid  take  effect,  he 
would  have  made  the  bequest  so  as  to  meet 
sndi  contlngmcy,  and  have  given  the  par- 
aits'  share  to  the  issue  as  a  snbstltutew  But 
the  court  said: 

"Hie  question  is  one  of  constructioa  purely, 
and  can  be  answered  only  by  declaring  what 

,  intentian,  if  any,  the  testator  has  expressed. 

'  *  *  *  If  he  has  wholly  failed  to  provide  for 
the  contingency  which  hai  happened,  tbe  court 
may  deplinre  bis  want  of  forethought,  but  cannot 
■npply  the  omisstcm  resulting  therefrom" 

— and  It  was  held  that  the  shares  of  Mrs. 
Matheson  and  Mrs.  Knox  lapsed  and  de- 
scended  as  intestate  property.  Though  the 
court  had  no  doubt  of  the  testator's  inten- 
tioa,  it  had  not  the  power  to  write  into  his 


vrlU,  CTOiBtnictlon,  an  Intoitlon  which 
through  Ignorance  w  Inadvertence  he  fftUed 
to-  express. 

Boundtree  r.  Boundtree,  26  S.  G.  450,  2 
S.  E.  474,  was  a  case  involving  a  great  hard- 
ship. Testator  gave  his  wife  certain  prop- 
erty for  life,  which  at  her  death  was  to  be, 
divided  equally  between  his  "surviving  chil- 
dren," After  some  disposltlcms,  he  devised 
that,  immediately  after  his  death,  the  resi- 
due of  his  estate  should  be  equally  divided 
between  his  "surviving  children."  James  W. 
Boundtree,  a  son  of  testator,  died  only  a  few 
days  before  his  father,  leaving  eight  dilldren. 
Testator  was  then  too  ill  to  change  his  will. 
It  was  held  that  tbe  chlldrrai  of  James  were 
not  entitled  to  the  share  which  their  father 
would  have  taken,  if  he  had  survived  the  tes- 
tator and  the  life  tenant.  It  was  held  Qiat 
they  could  not  take  by  substitution,  notwith- 
standing the  provision  "that  if  any  of  my 
chlldrcai  should  die  leaving  no  Issue,  the 
property  they  receive  from  my  estate  shall 
revert  batik  and  be  equally  divided  between 
my  snrvivlng  children,"  because,  alttunigh  the 
dause  quoted  provided  for  the  case  of  a  diild 
dying  leaving  no  Issue,  there  was  no  express 
provision  that,  In  case  a  child  ^oold  die 
(before  testator,  or  afterwards  and  before  the 
period  of  dUtrlbution)  leavli^  Issue,  sadti  !>• 
sue  should  take  substitution,  and  Oiat 
sadi  Intraitlon  could  not  be  implied  frnn 
the  express  provision  tor  the  case  ot  a  ddld 
dying  leaving  no  Issue.  This  court  adopted 
the  view  takm  by  tbe  circuit  court  that— 

"Unless  the  parties  so  claiming  (by  substitu- 
tion) can  show  their  right  to  sntntitution  by 
the  terma  of  tbe  will  itself,  to  let  them  in  would 
be  in  effect  to  make  a  new  wUl  for  the  testator." 

In  di^)osIng  of  the  contention  that  the 
diildren  of  James  should  have  relief  on  tbe 
ground  of  mistake,  after  showing  that  it  was 
not  a  case  of  mistake,  but  rather  one  of  "mis- 
fortune or  omission,"  the  court  said: 

"Can  any  <nie  venture  to  say  what  the  testa- 
tor desired  to  do  with  the  interest  which  he 
had  intended  Ux  his  dead  son,  and  which  he 
could  not  take  by  reaaon  of  hia  death?  If  the 
court  should  undertake  to  do  so,  would  not  that 
be  a  clear  case  of  undertaking  to  make,  instead 
of  construing,  the  will  of  a  testator?  It  may 
be  possible,  and  perhaps  not  altogether  un- 
likely, that  the  testator  supposed,  after  he  was 
informed  of  the  death  of  his  son,  James,  that 
under  the  provisions  of  the  act  of  1789  his  chil- 
dren would  take  what  was  given  to  him  by  the 
will,  and  therefore  that  it  was  unnecessary  to 
make  any  alteratioD  in  his  wilL  But  even  if 
this  were  bo,  this,  clearly,  was  not  such  a  mis- 
take of  law  as  the  court  would  relieve  from  (if, 
indeed,  there  is  now  any  case  in  which  relief 
would  be  granted  upon  that  ground  [Cunning- 
ham V.  Cunningham,  20  S.  C.  317]) ;  for  it  was 
nothing  more  than  an  erroneous  constructioa 
of  a  statute  (Pratt  v.  McQhee.  17  S.  C.  428), 
which  certainly  affords  no  ground  ^  reUoE.** 
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Can  there  be  a  donbt  fbBt,  it  the  testator 
bad  anttdpated  tbe  contlngencT  wM(^  did  oc- 
cur, be  would  bare  made  proTlahn  for  tbe 
adwtitiitkni  ot  tbe  diUdroi  of  James?  Yet 
tbe  court  was  powwlesa  to  sapply  tbe  omls- 
Blon  hj  oonstmctlon.  How  can  tbat  case  be 
,dlatiiignl8hed  on  principle  from  tbis? 

In  Pratt  t.  UcObee,  17  8.  a  428,  testator 
devised  all  bis  land  and  beqaeathed  all  bis 
personal  property,  with  Insignificant  excep- 
tions, to  bis  favOTite  Bcm,  who  predeceased 
bfan ;  and  It  was  held  tliat  the  devise  lapsed, 
and  the  proper^  descended  to  the  hdrs  as 
hiteatato  pnq)ert7(  although  tbe  son  left  is- 
sue. Ihe  statute  of  1788  (above  quotecO  was 
held  Inapplicable  to  devises.  The  statute 
was  afterwards  amended  to  Include  devises. 

And  this  gives  room  for  another  remark, 
that  tb»  Le^lature,  having  made  provision 
to  prevCTt  lapses  <tf  legacies  and  devises  only 
In  case  tbe  gifts  to  a  child  who  should  pre- 
decease his  father  or  mother,  leaving  l^e, 
intended  that  the  existing  law  and  rules  of 
construction  as  declared  by  ttie  courts  with 
respect  to  lapses  in  an  other  cases,  should 
remain  of  full  force  and  effect  Logan  v. 
Branson,  66  8.  C  7,  S3  S.  E.  737. 

Fen-  the  reasons  above  stated,  and  up<m  the 
authority  of  the  cases  above  cited,  I  think 
the  liievltable  conclusion  Is,  however  regret- 
table, tbat  tbe  devise  to  Benjamin  Dent  was 
void,  and  that  it  lapsed,  and,  as  there  was 
no  provision  In  the  will  for  the  substitution 
of  his  children,  they  cannot  take  the  devise, 
but  It  descends  as  intestate  property. 

FBARTBB,  J,  concurs. 


(lus.  a  iM) 

HEBCHANTS'  A  PLANTERS*  NAT.  BANK 
OF  UNION  V.  HUNTBIt  et  aL 
(No.  10878.) 

(Snpzme  Court  of  South  Carolina.  Feb.  28, 
1920J 

1,  LiifnATion  OF  ACTIONS  4=»1B9  —  Entbt 

OF  BECOBD  OT  MBBE  EX  PABTE  CBEDIT  DOBS 
HOT  EXTEND  FEBIOD  OT  LIEN. 

Where  bond  and  mortgage  were  execated  in 
IS&H,  act  of  assignee  in  entering  on  record  of 
mortgage,  in  IdlS,  receipt  in  1911  of  payment 
of  IS,  did  not  extend  lien  of  mortgage  to  20 
years  from  record,  mider  Civ.  Code  1912,  { 
8636,  since  note  must  be  of  payment,  and  not 
of  ex  parte  credit  which  does  not  affect  pre* 
sumption  of  t>ayment  after  20  years. 

2.  ETIDENOB  «=>271(12)— SBLV-SBBVIHe  DKO- 
UHATIOlf  OT  FATHENT  OH  HOBTOAQK  BT 
HOLDXB  HOT  COHFKBIIT  AaAZHST  HOST- 
QAOOB. 

Sdf-aervliig  declaration  of  xMiyment  on  mort- 
face  by  a  h<Mer,  made  at  time  of  record  entry 
of  claimed  credit,  even  If  sworn  to,  would  not 
have  been  competent  evidence;  the  mortgagor 
beiug  dead  at  time. 


(&0. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Unlm  Cbuttty ;  T.  J.  Mauldin,  Judge. 

Action  by  the  Merchants'  &  Planters*  Na- 
tional Bank  of  Union,  S.  C,  against  James  K 
Hunter  and  aOien.  From  judgment  for 
plaintiir,  tbe  defendant  Norman  Murphy 
Company  appeals.  Aeversed. 

John  K.  Hamblln,  6t  Union,  for  appellant. 
J.  6.  Hughes,  J.  A.  Sawyer,  and  P.  D.  Bar- 
ron, all  of  Union,  for  respondents. 

FRASEB.  J.  The  platntUT  brought  this  ac- 
tion to  foreclose  a  mortgage.  On  the  22d  of 
May,  1895,  J.  C.  Hunter  executed  his  bond 
and  mortgage  to  J.  D.  Smith  for  the  sum  of 
$1,000.  Mrs.  Smith  assigned  the  bond  and 
mortgage  to  Mrs.  F.  E9mlra  Hunter,  and  Mrs. 
Hunter  to  the  plaintiff.  J.  C.  Hunter  died  on 
the  22d  day  of  November,  1915.  The  record 
In  this  court  shows  the  f  (blowing  entry  on  tbe 
record  of  tbe  mortgage: 

"Becelved  on  April  22. 1911.  of  J.  0.  Hontcr, 
five  doUan  on  within  bond  and  mortgage. 

"[Signed]  Mn.  F.  E.  Hunter,  Assignee." 
"Receipt  entered  on  record  May  22,  1915. 
"[Signed]   I.  Frank  Peake,  Clerk  of  Court" 

Norman-MuriAy  Ccsnpany,  one  of  the  de- 
fendants, a  creditor  of  J.  0.  Hunter,  set  up 
the  statute  of  limitations  and  claimed  among 
other  things  that  the  lien  (tf  the  mortsage 
has  expired. 

[1,2]  There  are  twenty-fire  exceptions; 
but.  In  the  view  that  this  court  takes  of  the 
case,  only  one  qnestlim  need  be  considered, 
and  that  Is:  Has  the  Uen  of  tbe  mortgage 
expired? 

Section  3535.  Code  of  Laws  1912,  yoL  1, 
provides: 

*^o  mortgage  *  *  •  shall  constitute  a  Hen 
upon  any  real  estate  after  tbe  lapse  of  twentr 
years  from  tbe  date  of  the  creation  of  tbe  same: 
Provided,  tbat  if  the  holder  of  any  such  lien 
*  *  *  cause  to  be  recorded  upon  the  record 
of  such  mortgage  *  *  *  a  note  of  some  pay- 
ment on  account,  or  some  written  acknowledg- 
ment of  the  debt  secured  thereby,  with  die  date 
of  such  payment  or  acknowledgment,  such  mort- 
gage *  *  •  shall  be,  and  continue  to  b^  a 
lien  for  twenty  years  from  the  date  of  tbe  rec- 
ord of  any  such  paymnt  on  aoeonnt  or  ae- 
knoidedgment.'' 

The  question  Is:  Has  the  lien  of  this  mort- 
gage expired?  The  note  must  l>e  of  a  pay- 
ment, and  not  of  an  ex  parte  credit. 

A  payment  on  a  b<md  or  note  Is  an  ao 
knowledgment  of  the  existence  of  the  debt 
There  Is  a  presumption  of  payment  after  the 
lapse  of  20  years.  lu  order  to  prevent  the 
operation  of  this  presumption,  there  must  be 
an  acknowledgment  of  the  existence  of  tbe 
debt.  In  order  to  keep  alive  the  lien  of  a 
mortgage,  the  mortgagor  must  do  an  act 
which  keeps  alive  the  Hen  or  It  exjdres.  He 
may  do  that  by  a  written  acknowledgment 
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or  bj  a  payment  wlddi  to  In  law  an  adaiowl- 
edgment  of  the  existenoe  of  One  Adbt.  It  to 
not  In  the  power  of  the  bidder  of  a  mwtgage 
to  ecmtlnue  It  In  foroe  fat  another  20  Tears 
Iv  making  a  mere  fonnal  entry  on  {he  record. 
There  Is  no  competent  evidence  here  that 
there  has  been  any  payment  The  credit  was 
iKHoinal  only.  The  only  oridence  of  ttw 
payment  to  a  self-eervtog  dedaratlim  by  the 
htflder  of  the  mortgage,  made  at  the  time 
of  the  entry  on  the  record  of  the  credit  and 
that  dedaratlon  not  sworn  to,  and,  even  If  It 
had  beoQ  sworn  to,  would  not  have  been  com- 
petait  evidcDoe  In  any  coort,  because  the 
mor^gor  was  at  that  time  dead.  There  Is 
no  evidence  to  connect  the  mortgagor  with 
the  payment  except  the  Incompetent  state- 
ment of  the  assignee,  and  no  addltlonid  force 
to  g^Ten  to  the  statement  from  the  f&ct  that  It 
to  in  writing.  The  Ilea  of  the  mortgage  has 
expired,  and  the  exceptions  that  raise  thto 
question  are  sustained. 

The  appellant  complains  that  the  master 
and  circuit  judge  bare  given  the  lien  of  J. 
B.  Hunter  a  preference  over  the  creditors  of 
J.  C.  Hunter.  The  respondents,  in  argiiment, 
r^udlate  this  constrnction  of  the  report  and 
decree,  and  It  need  not  be  considered.  No 
other  question  arises  in  the  case. 

The  judgment  appealed  from  Is  reversed. 

GABY,  C  J.,  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(113  S.  C.  130) 

DILLINGHAM  et  al.  v.  NATIONAL  COUN- 
dL,  JUNIOB  ORDEB  OF  UNITED 
AMEBICAN  MECHANICS.   (No.  10876.) 


(Sivreme  Conrt  of  Sooth  Candina. 

1920.) 


Feb.  28, 


iMSUBAiios  «B»755(8)— TbAnsvai.  oboaitiza- 
non  Baroppui  bt  ugeipt  or  FBUcnma  to 

DSHT  GOOD  STAX DZne  09  MBKBKE. 

Where  a  local  council  of  a  (ratemal  benefit 
organizatioD  failed  in  tbe  performance  of  its 
duty  to  pay  taxes  for  the  support  of  the  state 
council  for  five  consecutiTe  years,  and  until 
the  failure  became  habitual,  and  the  state  coun- 
cil knew  it  and  made  no  complaint  about  It 
nntll  December,  181G,  and  a  member  of  the 
local  coundl  ccmtinned  to  pay  his  assessments 
np  to  his  death  in  Fcbnuty,  1016^  with  no 
knowledge  of  the  d«£atdt  ot  the  local  eonncU, 
the  state  eoonell  for  itself  and  the  national 
conncU  of  the  organisation  were  estopped  to 
■et  up  the  breach  to  defeat  an  action  by  the 
beneSciaries  of  the  deceased  member  to  re- 
cover benefits;  Civ.  Code  1912,  K  275S,  2770, 
not  applying. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Ernest  Moore,  Judge. 

ActlMi  by  Minnie  DUllngham  and  othera 
against  the  National  GonncU,  Junior  Order 


of  United  American  Mechanics.  Judgment 
tor  plalntUts,  and  defteidant  appeals.  Af- 
firmed. 

Butlw  &  Hall,  of  Gaifney,  for  appellant 
J.  S.  Brlce  and  John  B.  Hart,  bfOti  of 
York,  for  respondents. 

GAGE,  J.  The  Appeal  to  by  the  defendant 
fraternal  order  from  a  Judgment  for  the 
plaintiff  entered  upon  a  directed  verdict. 

The  controTersy  arises  out  of  these  cir- 
cumstances: The  fraternal  order  is  made  up 
of  three  organizations;  starting  at  the  top, 
one  called  the  National  Council,  whose  sltos 
Is  Pittsburgh,  Pa. ;  one  called  the  state  coun- 
cil, whose  situs  is  not  revealed;  and  one  call- 
ed the  local  council,  whose  situs  to  ttie  town 
ot  York  In  this  state. 

DUllngham  in  his  lifetime  was  a  member 
of  the  local  council  called  No.  48,  and  from 
his  entrance  Into  the  order  In  March,  1007, 
until  his  death  on  February  8,  1916»  he  paid 
to  the  local  council  all  the  dues  whlidi  be 
owed  to  the  National  Council. 

At  Dillingham's  death  the  National 'Coun- 
cil refused  to  pay  tbe  benefit  of  $500  to  bis 
"legal  d^)«ident3,"  the  wife  and  infant  child. 
The  ground  of  refusal  to  that  Dillingham's 
connection  with  the  National  Council  was 
broken  off,  because  local  council  No.  48  had 
not  paid  to  the  state  council  certain  per 
capita  taxes  due  to  the  state  council  by  the 
local  counclL  If  the  fact  of  nonpayment  be 
true,  the  inquiry  to,  Has  such  fact,  under 
tbe  other  circumstances  of  the  case,  operated 
to  defeat  the  plainttfTs'  right?  niat  is  the 
matter  to  be  decided. 

The  condition  of  the  certificate  whidi  was 
tosued  to  DUllngham  and  on  which  Qle  action 
to  baaed  in  essenttol  matters  to: 

"That  DOUngham  *  •  •  shall  be  at  the 
time  of  his  death  (1)  a  beneficial  member  in 
good  standing  of  a  snbordlDate  coundl  of  said 
order,  and  affiliating  with  the  National  CTonncil 
of  said  order,  (2)  and  also  a  member  in  good 
standing  of  tbe  fuheral  benefit  department  of 
said  National  CTonndl.  •  *  • "  The  nnmnato 
are  snppUed. 

Has  Dillingham  performed  these  coaidl- 
tions?  That  marked  (1)  to  the  determinative 
c(Hidltion,  for  that  marked  09  depends  on 
that  mariced  (1).  testimony  to  plain  that 
at  the  instant  of  his  death  Dillln^uun  was 
in  good  standing  with  local  coundl  Na  48. 
The  secretary,  Sandifer,  testified: 

"Mr.  Dillingham  was  a  member  In  1910  when 
I  joined,  and  continned  to  be  a  member  in 
T^nlar  standing  as  Imig  as  I  was  a  member^ 

— and  Sandifer  was  a  member  at  Dilling- 
ham's death.  So  much  is  not  denied,  but  the 
contention  to  that  the  local  council,  called  in 
the  certificate  subordinate  council,  was  not 
affiUated  with  the  National  Council,  and 
that  because  of  its  failure  of  duty  towards 
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the  state  conndl.  Sach  doty  is 'fixed  by  tbe 
laws  of  tbe  state  conacll  thus: 

"Each  council  shall  pay  to  the  itate  council 
the  per  capita  tax  as  enacted  by  the  National 
ConncU,  together  with  such  odditicuial  per 
capita  tax  as  may  be  agreed  upon  for  the  state 
council  parpoaes;  and  any  council  neglecting 
or  refusing  to  pay  the  same  In  full  shall  be  de- 
prived of  the  privileges  of  the  ord^r,  and  be 
debarred  of  the  right  of  representation  on  the 
floor  of  the  state  council;  and  section  13  pro- 
vides that  any  council  failing  to  forward  the 
quarterly  per  capita  tax  by  the  first  day  of 
February,  May,  August  and  November  of  each 
year  ahaU  be  marked  'suspended,'  and  can  bo 
reinatatad  only  by  paying  a  fine  of  $10.00." 

The  National  Council  bas  aiso  a  law  which 
declare^  the  legal  consequeDCes  to  a  member 
in  Qie  eYeat  bis  local  council  shall  lose  mem- 
bership In  the  state  council,  thus: 

"Should  any  council  lose  Its  membership  with 
Its  state  council  or  with  the  National  Council 
its  connection  with  the  funeral  braiefit  depart- 
ment shall  thereby  cease,  and  any  council  which 
is  not  In  good  standing  with  its  state  council 
and  with  the  National  Council  cannot  remain  in 
good  standing  or  be  entitled  to  receive  from 
the  funeral  benefit  department  the  funeral  bene- 
fits provided  for  in  these  laws." 

The  National  CoaacU  has,  too,  a  law  whidi 
defines  what  "good  standing"  means,  tiras: 
Chapter  Y  defines  good  standing: 

"A  member  of  the  order  shall  be  In  good 
standing,  (a)  if  in  good  standing  with  the  council 
of  which  be  is  a  member,  (b)  if  his  council  be 
in  good  standing'  with  the  state  council  having 
jurisdiction  thereof,  (c)  and  his  council  shall  be 
in  good  standing  with  the  order  if  in  good 
standing  with  its  state  council.'* 

So  that  the  crux  of  the  matter  lies  la  tlie 
alleged  nonperformance  of  a  duty  owing  by 
the  local  council  to  the  state  coundl,  to  wit, 
in  tbe  failure  to  pay  to  the  state  conndl 
"such  additional  per  caidta  tax  as  may  be 
agreed  upon  for  the  stat^  council  purposes." 
It  nowbere  appears  In  the  record  bow  mudi 
that  vet  caidta  tax  Is,  nor  does  it  appear 
that  Dillingham  failed  to  pay  it  to  the  local 
council. 

It  does  appear  from  Sandlfw's  testlmoiy 
tha^  from  his  entrance  Into  the  order  In 
1910  tip  to  Dillingham's  death,  with  perhaps 
one  nc^ticm,  local  council  No.  48  never  re- 
mitted to  tbe  state  council  any  p»  capita 
tax,  aod  that,  so  far  as  tbe  witness  recollect- 
ed, the  state  council  '^erer  made  any  de- 
mands or  threatened  expulsion  because  we 
did  not  pay  them,"  and  furtbw  "never  had 
any  complaint  from  state  council  that  the 
dues  were  not  promptly  paid."  As  a  conse- 
quence of  all  this,  1ST.  Sandlfer,  the  secretary 
of  the  local  council,  was  first  adrised  by  let- 
ter dated  Decouber  7, 1915,  from  Collins,  the 
Secretary-Manager  of  tbe  National  Council, 
that  Collins  bad  been  advised  by  the  secre- 
tary of  the  state  council  that  the  local  couur 


cll  was  not  In  good  standing  with  the  stats 

coundU.  Tbe  letter  did  not  si^gest  In  wbi^ 
act  or  omis8l<m  the  la<^  of  good  standing 
consisted.  And  on  February  22, 1916,  by  let- 
ter the  Matlmal  Council  refused  to  pay  the 
benefit,  beotuse  Dillingham  did  not  die  In 
good  standing  witli  the  state  coundl,  and  was 
therefore  not  in  good  standing  with  the  Na- 
tional Council.  The  language  of  the  letter  Is: 

"We  notified  you  on  December  7th  that  year 
council  was  not  in  good  standing  with  your 
state  council,  upon  Information  received  from 
your  state  secretary,  Brother  J,  S.  Wilson,  and 
you  were  also  notified  at  that  time  unless  yoa 
placed  yourself  in  good  standing  with  ronr 
state  council  yon  would  not  be  in  good  standing 
here  nor  could  we  accept  any  more  assessments 
from  your  coundL" 

We  revert  now,  the  facts  being  established, 
to  the  Inquiry  before  made  upon  the  hypoth- 
esis of  their  truth,  whether  they  (^rate  to 
defeat  the  plaintiff's  right.  It  was  admitted 
at  the  bar  by  counsel  for  tbe  fraternal  order 
that,  had  Dillingham  died  oa  or  before  De- 
cember T,  1915,  his  certificate  would  have 
been  intact,  and  bis  legal  dq>endent8,  tbe 
[daintiffs,  would  be  entitled  to  payment.  If 
80  much  be  true,  then  there  is  nothing  to  dif- 
ferentiate the  present  right  of  the  legal  de- 
pendents from  the  right  which  existed  on 
December  7th,  For  all  that  the  letter  of 
Decemt>er  7th  undertook  to  do  was  to  advise 
the  local  council  of  the  then  bad  standing 
of  the  local  council.  If  so  much  was  then 
true,  and  if  such  bad  standing  operated  to 
defeat  the  right  thereafter,  thai  it  operated  to 
defeat  the  rl^t  theretofore;  for  the  alleged 
bad  standing  had  beoi  exis^t  for  five  years 
next  before  December  7th.  But  we  are  of  the 
settled  <n>inion  Utat  tbe  plaintiff's  i\gbt  was 
Intact  on  Deconber  Ttb  and  is  now. 

Mudi  bas  been  said  in  the  argument  about 
two  apparently  conflicting  statutes,  sections 
2755  and  2770  of  tbe  Code  of  Laws.  The 
former  Is  a  section  ot  a  comprdiensive  act 
to  "regulate  and  c(mtzol  fraternal  bmeflt  a»- 
sociatlnis,"  such  as  the  defendant  is;  and 
the  section  in  question  very  propwly  dedares 
that  the  subordinate  lodges  of  a  snprone  gov- 
erning associatiiHi  shall  not  have  the  power 
to  waive  the  laws  of  the  latter.  See  aectlon 
7  of  tbe  act  (26  St.  at  lArge,  56Q).  SectloD 
2770  is  an  Independmt  statute^  enacted  tlie 
same  day  as  tbe  statute  Just  ref«Ted  to; 
and  it  properly  dedares  that  wheo  membeza 
of  orders  like  the  d^endant  cnne  to  make 
their  Initial  payment  of  dues  to  a  person  des- 
ignated by  the  laws  of  the  order  to  receive 
them,  In  such  a  case  tbe  redplo^  of  tbi» 
dues  shall  be  deemed  the  agent  of  the  gen- 
eral order.  Both  of  these  statutes  are  but 
declaratory  of  well-establlBbed  principles  ot 
law,  and  tbe  Le^dature  need  hardly  to  have 
enacted  them.  But  tbe  facts  of  the  Instant 
case  do  not  fetch  it  within  the  words  of  rt- 
ther  oi  the  statutes.  With  reference  to  the 
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last  discussed  Btatnte  tbere  ia  no  denial  tliat 
Sandlfer  was  the  agent  of  tbe  National  Or- 
der to  receive  dnes,  so  that  the  statute  is  ont 
of  view.  With  reference  to  the  first  discuss- 
ed statute  there  is  no  testimony  tending  to 
show  that  either  the  local  council  or  the 
state  council  intended  to  waive  the  operation 
of  any  law  of  the  National  Order. 

The  law  which  the  defendant  has  invoked 
to  defeat  the  plaintiffs  right  is  one  of  the 
Btate  council  before  quoted.  The  duty,  there- 
fore, whl(^  DllllDgham's  local  council  failed 
to  perform  was  owing  to  the  state  council, 
and  consisted  In  a  failure  to  remit  to  the 
state  coandl  for  Its  maintenance  a  per  capi- 
ta tax  for  the  members  of  the  local  council. 
So,  the  case  comes  to  this:  The  local  coun- 
cil failed  In  the  performance  of  its  duty  to 
the  state  council  for  five  consecutive  years, 
and  until  the  failure  became  habitual;  and 
the  state  council  knew  it,  and  made  no  com- 
plaint about  it  until  December,  1915;  aud 
IHllinghauJ  continued  to  pay  bis  ass^ments 
up  to  Ills  death  In  February,  1916,  with  no 
knowledge  of  the  default  of  the  local  council. 
Upon  that  state  of  facts  tbe  state  council  for 
itself  and  the  National  Gouncll  through  the 
state  council  are  plainly  estoiq;>ed  to  set  up 
the  breach  of  law  of  the  state  council  to  de* 
feat  tbe  plaintUTs  action. 

We  have  not  deemed  It  to  be  helpful  to  dis- 
cuss allied  causes  cited  by  counsel,  and  ma- 
iling from  95  S.  O.  to  110  S.  a  Reports. 

The  facts  of  the  instant  case  are  not  anal- 
ogous to  any  of  them,  except  Fox  v.  Junior 
Order.  110  S.  0.  837,  96  8.  B.  642,  L.  B.  A. 
1918F,  778.  But  in  tliat  case  Fox  was  con- 
fessedly out,  and  was  trying  to  get  back;  in 
the  instant  case  Dilliugham  Is  (Ideally)  in, 
and  tbe  order  Is  trying  to  pot  hbn  out. 

The  judgment  Is  afflnned. 

GABT,  0.  J.,  and  HYDBIOE,  WATTS,  and 
FRASBB,  concor. 


ai3  S.  C.  412) 

KLUSON  at  aL  V.  HATTISOM  at  aL 
(No.  103S0J 

(Snpreme  Gout  of  South  Carolina.   Fdk  28, 
1920.) 

Wnx8  «=> 734(2)— Geandson  olahdho  bxbid- 

lUKT  KSTAn  HOT  IHTIILIO  TO  IKTEBEBT  ON 
BHABI. 

Where  will  gave  resldaary  estate  to  testa- 
tor's widow  for  life  or  widowhood,  to  be  sold 
and  equally  divided  among  diildren  on  her  death 
or  remarriage,  graodaon  entitled  to  bis  mother's 
one-fifth  interest,  which  could  not  be  ascertained 
until  after  sale  directed  by  will,  and  further 
ancertain  In  that  accounting  for  advancements 
waa  required,  held  not  entitled  to  interest  on 
adiare  as  against  owner  of  a  three-fifths  inter- 
est, despite  long  delay. 
Watts.  J.,  dissenting. 


A):^>eal  fT<Hn  Common  Pleas  Circuit  Court 
of  Anderson  County;  S.  W.  G.  Shlpp,  Judge. 

Action  by  Jane  E.  Ellison  against  W.  E. 
Sfattison,  individually  and  as  administrator 
de  bonis  non  cum  testamento  annexe  of 
Peter  Johnson,  deceased,  and  J.  D.  Stone. 
FrtHn  the  Ja^moit,  defendant  Stone  appeals* 
Beversed. 

J.  M.  Ktget;  ot  Andersm,  and  Oarey  & 
Carey^  of  Pickens,  for  appelant 

Leon  I*  Bice,  Bonham,  Waklns  &  Allen,  A. 
H.  Dagnall,  and  SnlUvan  ft  Oool^,  all  of 
Anderson,  for  respondents. 

FBA3ER,  J.  Tbe  purpose  of  this  action 
Is  to  require  tbe  sale  of  a  tract  of  land  to 
pay  legacies,  ^e  hlstwy  (tf  tbe  lltlgatl«i 
will  be  found  In  Hatdson  r.  Stone,  90  S.  G. 
146,  72  S.  B.  991;  Id.,  99  S.  G.  161,  82  S.  B. 
1<M6,  and  in  96 'S.  D.  840. 

A  short  statement  will  now  be  sufficient 
to  determine  the  qnestlon  raised  b7  flils 
appeal: 

Peter  Johnson  dies,  leaving  a  will,  In  whldi 
he  provided  as  follows: 

"Tbe  residue  of  my  estate  real  and  personal 
I  give  and  bequeath  to  my  beloved  wife,  Nancy 
A.  Johnson,  to  be  hers  during  her  natural  life 
or  widowhood,  and  at  her  death  or  marriage  then 
the  faid  realty  and  personalty  to  be  sold  and 
equidly  divided  among  my  children,  and  having 
an  eyo  in  such  division  and  settlement  to  ^e 
advances  I  have  already  made  to  them,  which 
advances  are  hereinafter  stated  to  date.  As 
well  shall  an  eye  be  liad  to  advances  after  tbe 
date  hereof  in  said  division  end  settlement. 

"Furthermore  I  desire  Uiat  the  portion  of  my 
estate  ttiat  may  fall  to  my  daughters  N.  GaroUno 
Mattison  and  Mary  A.  E.  Mlioon  to  be  theirs 
during  their  .lifetime  and  then  to  their  children 
respectlTdy  forever.** 

Tbe  widow  and  four  of  the  diildren  eoa- 
reyed  to  tbe  fifth  chDd,  and  attempted  to  con- 
vey Qw  whole  land  in  tee,  and  It  bns  come 
by  sncceaalTft  ocmveyances  to  fba  a.ppe3iant 
Stone.  It  baa  been  beld  that  the  Mrs.  Matti- 
son and  Mrs.  Ellison  took  only  life  estates,. 
and  that  their  c3iildren  took  ttie  remainder, 
^e  respondent  W.  B.  Mattison  takes  tbe  <me- 
flftb  devised  to  Mrs.  Mattlsm.  Tbe  rights 
of  W.  D.  Mattison  wwe  passed  upon  by  an 
order  that  reads: 

"This  case  was  heard  by  Judge  Peurifoy  at 
Anderson,  S.  C,  October  term,  1916,  and  re- 
sulted in  a  decree  by  which  it  was  decided  inter 
alia  that  W.  E.  Bfattiaon  was  not  entitled  to- 
participate  in  the  distribution  of  the  proceeds 
of  the  land  in  dispute,  because  he  was  barred  by 
the  statute  of  limitation.  Tbe  decree  directed 
the  sale  of  the  land  and  the  payment  to  the 
plaintiffs  of  their  one-fifth  interest  therein. 
The  case  went  to  tbe  Supreme  Court,  which  had 
filed  its  opinion  holding  and  deciding  that  Mat- 
tison is  not  barred  by  the  statute  of  limitation^ 
and  that  he  Is  oititled  to  one-fifth  of  the  pro- 
ceeds of  the  land ;  in  other  words,  the  Supreme 
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Court  modified  the  decision  of  Judge  Peoritoy 
to  the  extent  of  hoMUnc  that  W.  B.  Uattlaon 
<■  entitled  to  one-fifth  (%)  of  the  proceeds  of  the 
■ale  of  the  land  of  Peter  Johnson.  Inasmuch 
■as  the  order  made  by  Judge  Peurifoy  did  not 
provide  for  the  payment  to  Mattison  of  his  in- 
terest, it  is  ordered,  adjudged,  and  decreed  that, 
when  the  Judge  of  probate  as  spedal  referee  had 
made  the  sale  ordered  by  the  decree,  he  pay  to 
W.  B.  Mattison,  or  his  attorneys,  one-fifth  of 
the  proceeds  of  the  Raid  sale,  vith  Interest 
thereon  from  the  20th  day  of  April,  1901.  This 
cause  was  heard  by  me  during  the  April  term 
of  conrt,  and  taken  under  adTtsement." 

The  appellant  Stone  Is  the  owner  of  three- 
flftha  Interests,  and  appeals  from  so  much 
of  tlila  order  as  allows  to  Mattison  Interest 
on  his  share. 

No  Interest  can  b«  collected  at  law  under 
the  statute  because  the  amount  was  not 
■ascertained  and  could  not  have  been  ascer^ 
talned  untU  after  the  sale  directed  by  the 
■will.  Not  only  was  tbere  uncertainty  as  to 
the  amount  of  the  proceeds  of  sale,  but  there 
was  to  be  an  accounting  top  advancements, 
which  rendered  the  amount  still  further 
uncertain. 

It  is  sui^tosed,  bowerer,  that  a  court  of 
eQUl^  with  Its  great  power  can,  tat  the  cause 
of  Justice,  compensate  Ur. .  Hattlaon  fbr 
bis  lone  dcSay  In  receiving  bis  moMiy  under 
fals  grandfather's  vriU.  This  will  directed, 
and  it  Is  tile  law  of  the  case,  an  equal  division 
ni  the  proceeds  of  sale.  Tb»  allowance  of  In- 
terest to  Mattison  for  aU  these  years  would 
give  to  taim  more  Qian  two-fifths  Interest 
The  result  of  the  allowance  of  interest  to 
Mattison  can  be  clearly  seen  if  we  snnK>se 
tbat  Stone  bad  bought  only  one  Int^est  in- 
stead of  three  and  the  others  bad  retained 
their  Interests.  That  would  have  regoired 
one  fond,  to  wit,  the  inoceeds  of  sale,  to  be 
divided  into  eigfat-flftbi^  and  tfala  manifestly 
Impossible.  Stone  not  only  did  not  know  tbe 
amount  to  pay,  but  lie  bad  no  rU^t  to  pay- 
anything.  It  may  be  said  that.  Inasmuch  as 
overy  me  is  inresamed  to  know  tbe  law,  Stone 
is  presumed  to  have  known  tbat  a  sale  was 
neceasa^,  and  that  It  was  his  duty  to  have 
pntcnred  the  wder  of  sale,  and  by  proper 
legal  proceedings  bave  ascertained  tbe  amount 
and  paid  it,  and  for  this  failure  of  duty  he 
must  pay  tbe  penalty,  and  tbia  iMoalty  Is 
called  interest,  which  is  marely  a  nam^  and 
ia  tbe  means  of  doing  complete  justice.  If 
tluue  were  sucb  a  loesnmption  (there  is  no 
such  presnmptlott,  as  is  demonstrated  in  this 
and  ev^  otlier  case;  "Ipiorance  of  tbe  law 
excuses  no  one"  is  tbe  correct  statemait), 
then  tbe'  presumption  apidies  to  Mattison 
as  wtiU  as  to  Stone.  Tbe  law  fixes  a  statute 
of  limitations,  and  even  eqnity  looks  with 
dls&vor  on  stale  clalm& 

Mattison's  laches  mnUd  have  destxx^ed  bis 
claim  but  for  the  fact  tbat  those  in  like 
position  with  bim  bave  kept  It  altva  Bfattl- 


soQ's  dalm  does  not  appeal  to  a  oosrt  of 

equity  for  special  favor. 

Tbe  wUl  is  th«  law  of  the  case,  and  eqnity 
is  bound  by  law  of  the  'case.  Mattison  Is 
aititled  to  one-fifth  of  the  proceeds  of  sale. 
It  is  said  that  the  EIllsiHis  have  received, 
interest  If  that  be  tnie  (It  does  not  ^ear 
in  tbls  case),  (me  wrong  Is  oiouglL 

The  Judgment  Is  reversed. 

OART,  0.  J^  and  HTDBIOE  and  OAGIDk 

JJ.,  concur. 

WATTS,  J.  I  think  the  judgment  sbonld 
be  affirmed.  It  Is  neither  justice  nor  eqnity 
to  keep  persons  out  of  their  rights,  and  then 
practically  penalize  them  for  being  derived 
of  th^  rigbti^  as  is  done  In  the  case  at  bar. 


(UB  Ta.  «es> 

UABTDTS  B3C*B8  v.  COMMONWSAUTH. 

(Supreme  Oonrt  of  Appeals  of  Virginia.  MaiA 

30,  192a> 

Statutxs  «=»04(4)  —  Intaliditt  aw  kxckp- 

nON  nOES  ROT  INVAXJDATE  ACT. 

If  the  provisions  of  the  West  fee  Mil  o 
amended  by  Acts  1916^  c  47%  excepting  from 
the  act  present  lucnmbents  in  the  dty  of  lUdi- 
uond,  and  exempting  a  county  from  the  act  nn- 
tit  January  1,  1818,  violate  Const  art  4.  |  64, 
prohibiting  suspension  of  a  general  law  for  the 
benefit  of  any  private  corporatlrai,  association, 
or  individual,  the  only  effect  of  sach  violation 
would  be  to  render  the  suspension  inoperative, 
and  tiie  other  provisiooo  of  tiie  act  would  ronain 
in  force. 

On  petition  for  rehearing.  Rehearing  re- 
fused. 

For  original  optnliHi,  see  103  8.  &  17. 

KELLY,  P.  Tbe  i»etltlon  for  rehearing  pr»> 
sents  no  polnte  wbldi  have  not  been  folly 
considered  and  disposed  ot,  either  expressly 
or  by  clear  implication,  In  the  foregoing  opin- 
ion, with  the  exertion  of  the  contention, 
made  now  for  the  first  time,  that  the  West 
fee  blU  (Acte  1914.  c  862)  violates  article  4.  | 
64,  of  tbe  Constitution,  providing  that  no 
general  law  shall  be  suspended  In  its  opera- 
tion "for  the  benefit  of  any  private  corpora- 
tion, association  or  IndivlduaL'*  In  support 
of  this  contention  It  is  pointed  out  tbat  sec 
tlon  10  of  the  act  provides,  tbat — 

"The  provisions  of  this  act  limiting  the  com- 
pensation of  said'  officers  shaU  not  be  effeettve 
until  the  exidratiott  of  tiie  terms  of  ofilce  of  tbe 
present  Inenmbents  In  Oe  dty  of  BidrnHHtd." 

There  Is  also  in  an  amendment  to  the  act 
(Acte  l&Ut,  p.  TIK!)  a  prorlalon  tbat  tbe  sane 
should  not  apply  to  Prince  George  oounty  oft* 
tU  January  1, 191& 
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If  it  be  conceded  Oiat  the  act  TkOatea  arti- 
4e  4,  f  64,  in  the  particnlan  reftrred  to,  the 
•raly  effect  of  such  violation  would  be  to  reod- 
der  the  enspenstoa  lafveratlve,  and  the  act  in 
all  other  respects  woald  remain  In  full  force 
and  effect  The  prorlsion  containing  the  sua* 
poislon  vonld  simply  be  treated  as  a  nullity. 
BUck  T.  Trower.  79  Va.  123.  127;  Trimble 
V.  GnnmonweBlth,  96  Va.  819.  821,  32  S.  E. 
786 ;  Robertson  r.  Preaton,  97  Ya.  296,  300, 

SOI,  33  s.  a  ei8. 

Tb»  rdiearing  la  refosed. 


<8e  W.  Va.  30) 

MORBIS  T.  RISE. 


(No.  8864.) 


{Supreme  Court  of  Appeals  o£  West  Virfiaia. 
March  16,  1030,) 

(Syllahvt  hf  the  Court.) 

L  yiNDO&  AND  PUSCHASEB  «S>16<S)— WBIT- 
INO  CORSTBCKD  AS  OITXB  BIHDinO  OH  AC- 
CEPT AN  CI  WITHIN  TIME  BXATXD  AND  BSVOU 
WITUOKAWAIh 

A  writing  aigned  b7  defendant  and  delivered 
to  plaintiff^  ginag  biro  the  "exdnaiTe  r^ht  to 
purchaae  or  hU."  for  the  period  of  30  days, 
four  tity  lota,  describing  them  and  statiDg  the 
price  of  each  lot  and  the  terms  of  sale,  and  al- 
lowing plaintiff  a  commission  of  $200  on  eadi 
of  two  of  the  lots  oo  which  are  located  dwell- 
ing bouses,  even  though  not  binding  as  an  op- 
tion. Cor  want  of  consideration,  is  nevertheless 
a  written  offer  wbidi  becomes  binding  on  de- 
fendant 88  a  contract  of  sale  on  notice  of  ac- 
ceptance thereof  within  the  time  and  before 
withdrawal  thereof. 

8.  Teitdob  ahd  pdbchasbb  ^»16(1)  —  Ao- 

CKPTAIf  OB  or  OIRB  TO  8XLL  KMKD  HOT  Bl  ZH 

wBinno, 

Acceptance  of  soeb  offer  need  not  be  In 
writing  In  order  to  convert  it  into  a  contract 
binding  on  the  proponent 

8.  VaKDoaAHD  puncnASBB  «=>16(1)— Accept 

AMOK  or  WBITTBN  OFFEB  TO  BEEX  HELD  AO- 
OOHPLISHBD  BT  HOTIFTIKa  OWNBB. 

Under  such  writing  the  agent  has  a  right 
to  purchase  any  or  all  the  lots,  and  may  bind 
his  prindpal  by  notifying  him,  within  the  time 
Bpedfled  and  before  withdrawal  of  the  offer, 
that  he  electa  to  purchase  sll  the  lots  at  the 
aggregate  price  stipulated,  leas  his  eommis- 
sion,  and  pay  therefor  either  in  cash  or  ac- 
cording to  the  terms  of  the  offer. 

4.  VEHDoa  AND  PUBCHASEB  ^9188,  1S8  ■— 
AOBBBiCBin  TO  "HAEX  TITLE  PBBIBOT  AHD 
WASKAIfT  OSHXKAL"  IMPOBTS  TTTU  OLBAB  OT 

raomcBBAHCBa  wxm  oeitkkai,  wabbastt. 
An  agreement  "to  mak%  title  perfect  and 
warrant  -  geiwral,*'  properly  conatmed,  is  an 
agreement  to  convey  the  property  dear  of  in- 
cumbrances and  warrant  generally  the  title 
tliereto. 


5.  AmAx.  Avm  Mam  #a»1068(4)  —  Wwm 
puniTzrr  was  KimnxD  to  vbbdiot  bkn- 
debed  eebob  ur  ZHflibuonozia  la  not  fbbj- 

UDICUL. 

Where  the  uocontrorerted  cTidence  shows 
that  plaintiff  is  entitled  to  a  verdict  for  at  least 
the  amount  the  Jury  has  found  in  his  favor, 
this  court  will  not  review  the  instructions  to 
ascertain  whether  the  trial  court  committed 
error  in  respect  thereto;  for  such  error,  if 
any,  coald  not  have  prejudiced  defendant 

Error  to  Obrcuit  Oouit,  Kanawha  C!oonty. 

Action  of  afisnmpalt  by  W.  O.  Morris 
against  R.  B.  Risk.  Jadgmoit  for  plaintiff, 
and  defendant  brlz^  error.  Afflimed. 

V.  C.  Pifer  and  Morton  A  MfAler,  all  ot 
GharleetOD,  for  plaintiff  in  error. 

A.  M.  Beldter  and  Ben  Hooie,  both  of 
Charleabm,  tor  defendant  In  error. 

WIUJCAMS,  P.  In  this  action  of  aemunp- 
sit  to  recover  damages  tar  the  alleged  breach 
of  a  cwtract  Cor  the  porcbaae  of  four  town 
lots  in  the  city  of  Oiarleston  plalnttfl  recov- 
ered a  Judgment  for  $700,  and  the  defendant 
has  brought  the  case  here  on  writ  of  error. 

[1-4]  On  the  16th  of  April,  1917.  the  de- 
fendant signed  and  delivered  to  plaintiff  the 
following  writing: 

"For  and  In  consideration  of  $1,  the  recent 
whereof  is  hereby  acknowledged,  W.  Q.  Morris 
Is  hereby  given  the  exdnsive  rig^t  to  purchaaa 
or  sell  the  following  property,  at  prices  and 
terms  below  spedfied,  less  a  commission  of 
¥200  on  each  house.  This  agreement  to  be  In 
force  for  a  period  of  80  days  from  above  date. 

"I  agree  to  make  titie  perfect  and  warrant 
generaL 

'Description  and  location:  No.  216,  brick 
house,  10  room,  alate  roof,  hardwood  finish 
dwelling,  40x180  on  Truslow  street,  esst  side, 
$4,250.  No.  218  Truslow,  frame,  basement  in 
both,  slate  roof,  10-room  house;  2  toilets  In 
eadi  house,  40x180.  $3,900,  rent  for  $34. 

'Tiiee  and  terms:  $8,000^  one-tbird  cash, 
balance  1  and  2  years. 

*2  lots,  40x190  feet  each,  beside  of  frame 
house,  bdng  80  feet  at  $1,200  eadi,  or  $2,400. 

"[Signed]  R.  B.  Risk. 
"Address:   Rldiwood.  W.  Va. 
"$10,400." 

Within  the  30  days  plaintiff  notified  de- 
fendant he  would  purctiase  the  two  lots  on 
which  were  located  the  dwelling  houses  at 
the  price  of  $7,600,  and  would  pay  cash,  and 
defendant  refused  to  execute  a  deed  therefor, 
claiming  he  was  not  bound  to  sell  any  lot 
unless  all  four  of  the  lots  were  acAA.  Plaln- 
tur  then  informed  defendant  he  would  take 
all  four  of  the  lots  at  $10.0W,  and  would 
pay  one-third  cash,  and  the  balaiue  as  called 
for  In  the  written  option  or  offer,  as  soon  as 
a  deed  therefor  was  executed.  In  the  mean- 
time plaintiff  had  contracted  to  sell  the  two 
houses,  (me  at  the  price  of  $4,000  to  hia  broth- 
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er,  W.  H.  Mortis,  and  tbe  other  to  U  H.  Har- 
rison at  the  price  of  ^,000.  WhUe  there 
Is  a  great  deal  of  conflict  In  the  testimony, 
defendant  does  not  deny  that  plalotUT  of- 
fered to  take  the  two  honses  at  the  price  of 
$7^,  or  all  four  of  the  lots  at  $10,030.  De- 
fendant refosed  to  execute  a  deed,  because 
the  form  thereof  which  plaintiff  bad  bad  pre- 
pared was  not  satisfactory,  and  he  declined 
to  make  a  deed  either  for  the  two  houses  and 
lots  or  for  all  four  of  the  lots;  and  hence 
this  suit  to  recover  damages  for  the  breach 
ot  contract  It  will  be  noted  that  the  writing 
above  quoted  gave  plaintiff  the  exduslve 
right  eltlier  to  purchase  or  sell  the  lots  at 
prices  and  on  terms  stated  as  to  each  lot. 
less  a  commission  of  $200  on  tbe  sale  of  each 
bouse,  but  no  commission  was  provided  for  in 
case  of  the  purchase  or  sale  of  tbe  vacant 
lots.  It  is  proven  that  plaintiff  first  notified 
defendant  he  had  sold  the  two  houses,  and 
the  contention  Is  made  that,  having  elected 
to  sell,  be  could  not  thereafter  exercise  the 
option  to  buy.  That  depends  upon  a  proper 
construction  of  the  so-called  option.  But 
first  It  Is  insisted  that  because  no  considera- 
tion was  paid  for  the  option  it  was  not  bind- 
ing on  defendant  Bat  whether  it  was  bind- 
ing as  an  option  or  unilateral  contract  Is  not 
materlaL  It  was  at  least  a  written  offer  by 
the  owner  to  sell  at  a  designated  price  and 
on  certain  terras,  and,  not  having  been  wtth- 
dt*awn,  became  a  binding  contract,  enforce- 
able against  the  vrador,  when  he  was  notified 
of  the  acceptance  thereof  by  the  plaintiff 
within  the  time  allowed.  A  written  accept- 
ance was  not  necessary.  6  B.  G.  I*  p.  606. 
Under  the  so-called  option  plaintiff  had  a 
rig^t  to  bay  or  sell  any  ime  or  all  of  the 
lots,  or  the  ri^t  to  buy  some  of  them  and  sell 
the  others,  at  the  price  and  on  the  terms  stated 
therein,  provided  he  did  so  and  notified  de- 
foidant  thereof  before  the  offer  was  with- 
drawn or  before  the  time  expired.  Upon 
such  notice  it  became  a  omtract  binding  on 
defendant,  and  it  was  his  duty  to  execute  a 
deed  finr  the  lot  (v  lota;  wtOi  coTenants  of 
general  warranty  of  title  and  against  in- 
cumbrances. TUB  ia  what  the  f<rilowlng 
terms  of  tbe  writlnft  "I  sfree  to  make  title 
perfect  and  warrant  general,"  really  mean. 
It  was  Immaterial  to  defendant  whether 
plaintiff  bought  the  lots  himself  or  tKAd  them 
to  others.  Defendant  had  fixed  flie  price 
and  terms  and  plaintiff^  compensation,  and, 
plaintiff  having  elected  to  purdiase,  be  had 
a  right  to  deduct  Us  compensatton,  or  "com- 
mission" as  It  is  called  in  the  writing,  from 
the  price  which  he  should  pay.  Hence  his 
offer  to  pay  defendant  $10,080  for  the  four 
lota  was  an  acceptance  (rf  defendant's  written 
offer  according  to  its  terms,  for  he  had  a 
right  to  deduct  bis  compmsatlon  frcnn  the 
price  of  the  whole,  which  was  $10,400,  In- 
cluding his  commissions. 


The  price  and  terms  being  fixed  by  de- 
fendant, plalntiu:  had  no  discretion  as  agent, 
and  it  was  therefore  no  breach  of  his  duty 
as  aotSi  to  sell  the  lots  at  a  greater  price 
than  defendant  asked  for  them,  even  before 
he  had  accepted  the  oBer,  All  defendant  bid 
a  right  to  insist  on  was  the  price  he  bad 
agreed  to  take.  He  could  not  object  to  re- 
ceiving all  the  money  In  cash,  for  the  option 
does  not  provide  fOT  Interest  on  the  deferred 
payments  and,  presumably,  they  were  not 
to  bear  Interest  fHierefore  the  cash  oH^ 
was  even  better  for  defraulant  than  If  made 
according  to  the  terms  of  the  writing.  No 
tender  of  the  money  was  made,  but  an  actual 
tender  was  not  necessary  to  bind  defendant 
Tbe  acc^tance  of  his  written  offer  bound 
him.  He  did  not  demand  the  money,  but  re- 
fused to  execute  a  deed  for  other  ana  !nsaf- 
fident  reasons. 

The  evidrace  shows  that  the  Jury  were 
Justified  In  assessing  the  amount  of  damages 
which  they  found,  and  could  very  pit^rly 
have  found  more;  but  neither  party  con* 
plains  of  the  amount  of  damages.  Althongh 
idalntlff  moved  to  set  aside  the  verdict  for 
Insufflciency  In  amount,  he  later  withdrew 
the  motion. 

[61  In  view  of  the  nndieqputed  facts  show- 
ing plaintiff's  right  to  recover,  the  court  very 
properly  could  have  directed  a  verdict  for 
Iilm.  It  Is  therefore  unnecessary  to  consider 
tbe  alleged  errors  relating  to  the  giving  of 
certain  instructions  Dor  plaintiff  and .  13)» 
refusal  to  give  c^tain  others  for  defoidant: 
for  such  errors,  if  any  vere  committed,  could 
not  have  prejudiced  defoidant. 

We  find  no  prejudicial  emw,  and  tlmefiwe 
affirm  the  Judgment 


(86  W.  Va.  TV  I 

BANNER  WINDOW  GLASS  CO.  t.  BAR- 
RIAT  et  aL    (No.  3921.) 

(Supreme  Oourt  ot  Appeals  of  West  Virginia. 

March  16,  1920.) 

(BylWMM  by  ihe  Court.) 
X.  Oxrre  «S918(1)— AoBsnisnT  to  hake  oivr 

IN  FDTtJBE  IB  WITHOUT  BINDTKO  IFFKCT  UW- 
TZL  SUBJECT  HAS  BEKN  DBLIVBBED  TO  DOmX. 

A  promise  by  the  holder  of  stock  In  a  eor- 
poratiOD  to  pay  all  the  dividends  thereafter 
earned  thereon  to  a  certain  party,  for  which 
promise  there  is  no  consideration,  cannot  be  en- 
forced. It  ia  simply  an  agreement  to  make  a  eift 
Id  tbe  future,  and  has  no  binding  force  or  effect 
nntil  tbe  subject  of  sncb  ^ft  has  been  delivered 
to  the  donee. 

2.  GonTBAOTs  <C=»70~Pbomi8B  or  pabtt  to 

OONTBACT  IS  NOT  OOOn  CONSIDKBATIOir  FOK 
UNDEBTAXIKO  OF  OTHBB  FABTT  THEUTO  1T!V- 
LB8B  XT  IMPOSES  LEGAL  LUBUJTT. 

The  promise  of  a  party  to  a  contract,  in 

order  to  be  a  good  consideration  for  the  nnder- 
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takiug  of  the  other  port;  thereto,  must  be  each  regard  thweia  Henry  filed  his  answer  to  tlie 


as  to  impose  a  legal  liability.  Where  the  prom- 
ise relied  apon  as  conatitatiiig  the  connderatioD 
for  the  contract  does  not  impose  any  legal  lia- 
bility upon  the  promisor,  it  will  not  ordinarily 
be  held  to  be  a  sufficient  consideration  for  the 
undertaking  on  the  part  of  the  other  party. 

Appeal  from  Circuit  Court,  Kanawha 
Gonn^. 

Interpleader  suit  by  the  Banner  Window 
Glass  Ck)mpany  against  Leonle  H.  Barriat, 
Henry  Barriat,  and  another.  Decree  for  de- 
fendant Henry  Barriat,  and  defendant  Leonle 
H.  Baniat  appeals.  Affirmed. 

Horan  ft  Pettlgrew,  of  Oharleatou.  tor  ap- 
pellant. 

A.  H.  Belcher,  of  Charlesttm,  for  appellee. 

RITZ,  J,  On  the  24th  of  February,  1914, 
Fernand  Barriat  and  Henry  Q.  Barriat, 
brothers,  each  being  the  owner  of  eight 
shares  of  the  stock  of  Banner  Window  Glass 
Company,  executed  a  writing  by  which  they 
mnttially  agreed  to  pay  to  their  father  and 
mother,  or  the  survivor,  all  dividends  there- 
after declared  npcm  said  shares  of  stocli;. 
This  paper  was  delivered  to  the  father  and 
by  him  turned  over  to  the  Banner  Window 
Glaaa  Company,  and  thereafter  all  the  div- 
idends were  regularly  paid  to  the  father  un- 
til his  death,  after  which  time  they  were 
paid  to  the  mother  until  the  controversy  here 
involved  arose  in  the  month  of  May,  1918. 
Early  In  1918  the  Banner  Window  Glass 
Company  sold  its  plant  and  properties,  and 
it  was  ascertained  that  It  had  on  hand  as- 
sets, which  had  been  derived  from  earnings 
during  the  time  it  had  been  in  business, 
amounting  to  the  sum  of  ¥65,000.  It  also 
received  f65,000  In  cash  for  Its  plant  and 
properties.  The  $65,000  which  was  on  hand 
and  which  bad  been  earned  by  the  company 
was  declared  In  a  dividend  to  the  stockhold- 
ers, and  It  was  determined  as  soon  as  mat- 
ters were  adjusted  to  declare  the  remaining 
$65,000  whl(^  bad  been  received  for  the  sale 
of  its  properties  In  a  like  dividend.  At  this 
time  the  defendant  Henry  Barriat  notified 
the  window  glass  company  not  to  pay  any 
dividends  declared  on  his  eight  shares  of 
stock  in  accordance  with  the  writing  above 
referred  to,  and  demanded  that  such  divi- 
dends be  paid  to  him;  his  mother  likewise 
demanding  that  the  dividends  be  paid  to  her 
in  accordance  with  the  writing  entered  into. 
His  brother,  Fernand  Barriat,  also  joined 
with  bis  mother  in  this  demand.  This  Inter- 
pleader suit  was  then  brought  by  the  glass 
company  for  the  purpose  of  determining  to 
whom  the  dividends  should  be  paid  upon  the 
eight  shares  of  stock  held  by  Henry  Barriat 
as  well  as  the  dght  shares  held  by  Fernand 
Barriat  Pending  the  suit  Fernand  assigned 
and  transferred  his  eight  shares  of  stock  to 
bis  mother,  so  tliat  there  Is  no  controversy  In 


bill,  claiming  that  he  was  entitled  to  receive 
the  dividends  npon  the  eight  shares  of  8to<^ 
owned  blm ;  that  the  writing  entered  in- 
to between  him  and  his  brother  was  simply 
an  executory  cottti*act  by  which  tb^  each 
agreed  to  give  to  their  father  and  mother  the 
dlvld^ds  npon  this  stock;  and  that  so  tar 
as  the  same  ronalned  nnexecuted  it  could  be 
withdrawn  at  any  time.  His  mother  and  his 
brother  conteat  this  r^t.  and  insist  that  the 
moQier  Is  entitled  to  the  dividends.  The  case 
was  submitted  upon  an  agreed  statement  of 
facte,  of  which  Qie  foregoing  is  a  resomfi. 

[1, 2]  It  wHl  be  observed  that  there  was 
no  consideration  passing  from  the  father  and 
mother,  the  benefldarles  ot  the  paper  writ- 
ing, to  either  of  the  sons.  It  does  not  ap- 
pear  that  either  of  the  sons  were  under  any 
obligation  to  support  their  foOiCT  and  moth- 
er, nor  Is  any  contention  c€  that  sort  made 
In  the  case;  the  only  conbmtion  of  tiie  ap- 
pellante  being  that  Ueary  Barrtet  ms  oUiged 
to  carry  oat  Us  promise  made  in  the  writing 
because  It  was  based  aa  a  dmllar  promise 
made  by  his  brother,  while  Henry  Barriat 
contends  ttiat  the  promise  made  in  the  writ- 
ing by  him  is  nothing  In  the  world  but  a  de(^ 
laratlon  of  purpose  to  give  the  dividends  de- 
clared on  this  BtOfA.  to  his  parents^  and  this 
declaratlMi  of  purpose  to  make  a  gift  could 
be  reYoked  and  recalled  at  any  time  before 
the  subject  o<t  the  gift  was  actually  delivered 
to  the  dcmee.  That  a  promise  of  one  may  be 
a  valid  constderation  for  the  promise  of  an- 
other Is  well  settled.  It  Is  equally  aa  well 
settled,  however,  that,  In  order  for  such  a 
promise  to  be  a  good  consldemtlfm  tor  the 
promise  of  the  other  party,  it  must  be  such 
as  legally  binds  the  promisor,  so  that  an  ac- 
tion for  the  breach  thereof  might  be  main- 
tained against  him.  6  R.  a  L.  Title  "Con- 
tracts." i  84 ;  Page  on  Contracts.  H  537, 
666;  Elliott  on  Contracts,  {  231.  It  there- 
fore Ineluctably  follows  that.  In  order  for  the 
promise  of  Fernand  Barriat  to  i>ay  these 
dividends  to  his  father  and  mother  to  consti- 
tute a  valid  consideration  for  the  promise 
of  Henry  to  do  likewise,  it  must  be  such  a 
promise  as  that  an  action  conld  be  main- 
tained against  him  in  case  of  his  refusal. 
There  is  nothing  In  the  case  which  shows  any 
consideration  passing  from  any  one  to  ei- 
ther of  the  brothers  for  the  promise.  It  was 
no  more  than  an  executory  promise  to  make 
a  gift,  and  It  is  well  settled  that  a  promise 
to  make  a  gift  in  the  future  is  of  no  effect; 
and  until  the  subject-matter  of  the  gift  has 
actually  been  delivered  to  the  donee  the 
donor  may  withhold  p^ormance  of  his 
promise.  12  R.  C.  L.  Title  "Gifts,"  |  9.  It 
would  seem  quite  clear,  therefore,  that  If 
Fernand  Barriat  had  refused  to  turn  over  to 
his  mother  these  dividends  declared  in  the 
future  she  could  not  malnteln  a  snlt  against 
him  to  collect  the  sam^  or  to  enforce  the 
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gift  In  her  Havor.  This  being  so.  his  promise 
Ib  not  anch  a  one  u  constitntes  a  valuable 
nmaidaration  tor  tlie  iiromlBe  of  his  brotber 
to  do  tbe  same  tblng.  It  fbUows,  ttaexefwe, 
that  Inasmach  u  there  Is  no  valid  considera- 
tion for  the  promise  upon  ttie  pert  of  H«iry 
Barrlat  he  ml^t  withhold  the  gift  from  the 
declared  obiJect  of  his  bounty  at  any  time  be- 
fore Its  deUvery. 

Tbe  deoiee  of  the  drcolt  coort,  Aer^Dre. 
holding  that  Hairy  Burlat  Is  entitled  to  re- 
ceive tbe  dividends  in  controversy,  Is  plainly 
right;  and  Xd»  same  la  aflSnoed. 


(M  w.  Tt.  n> 

YOST  T.  WILLS  et  aL   <No.  S83».) 

(Supreme  Court  ot  Appeals  of  Weat  Ylrglnla. 

March  23,  1020.) 

1.  Damages  *=»80(3)— Dipoarr  by  fubchaseb 

OF  LAUD  CONBTBOED  AS  UQXnDATBD  DAM- 
AGES rOB  BBKACH. 

A  Bam  of  money  deposited  In  a  bank  by 
the  vendees  in  a  conditional  contract  of  sale 
of  land,  subject  to  tbe  order  of  tbeir  attorneys, 
to  be  credited  apon  the  cash  installment  t& 
purchase  money,  in  case  the  vendees  should  con- 
sununate  the  omtraet,  upon  compliance  by  the 
vendor  with  all  conditions  to  be  performed  by 
him,  and  to  be  forfeited  to  him  in  the  event  of 
wrongfol  failure  of  the  vendees  to  take  and  pay 
for  the  land,  Is  presumptiTely  a  sum  agreed 
upon  by  the  parties,  as  liquidated  damages,  to 
be  paid  to  the  vendor,  in  case  of  breach  of  the 
contract  by  the  vendees,  unless  it  appears  to  be 
disproportionate  to  the  probable  damages  re- 
sulting from  such  breach,  and,  in  the  absence 
of  proof  showing  It  to  be  so,  it  will  be  deemed 
and  held  to  bare  been  so  a^^ed  upon. 

2.  DQurrr  «=»4S— Suit  fob  LKitnoATEn  dam- 

AOBS  IB  COOniZABLB  IN  BQUFtT. 
As  the  right  conferred  by  sadi  a  stipulation 
does  not  accrue  by  forfeiture,  and  the  sum  so 
agreed  upon  is  not  a  penal^,  and  tbe  remedy 
at  law  is  inadequate,  a  demand  for  payment  it 
such  sum  is  cognizable  la  equity. 

3.  VBNDOB  AH0  PUBCHASBB  «=>137— CONTRACT 
GONBTBCEO  TO  LIMIT  PUBCHASEB'S  BIQMI  TO 
BBrCBE  TO  TAXB  UffO  ATIEB  AN  BXTBHBtOH 
OF  TUB  FOB  PEBIZCnOIl  OF  TITLE. 

A  omtract  of  sale  of  land,  bo  drawn  as  to 
give  tiie  vendee  a  right  of  election  to  take  or 
retose  to  take  the  land,  on  failure  of  the  vendor 
to  tender  perfect  title  within  a  spedfied  period, 
and  on  failure  of  the  vendee's  attorneys  to  ap- 
prove the  title  on  or  before  a  named  date,  and 
then  to  extend  the  option  of  the  vendee,  on 
his  dection  to  take  it,  after  default  by  the 
vendor,  and  the  time  for  perfection  of  the  title, 
with  right  In  the  vendee  again  to  refuse  to 
take  it,  and  dosing  with  a  dause  forfeiting  a 
dspodt  made  by  him,  on  his  failure  to  take  the 
land,  after  vproval  of  the  title,  so  construed 
as  to  ^ve  effect  to  all  of  its  provisions  and 
terms,  limits  tbe  right  of  tbe  vendee  to  refuse 


to  take  the  land,  after  having  elected  to  take 
It!  and  thuB  mctend  the  time  for  perfection  <rf 
the  title,  to  a  refusal  to  take,  in  the  manner 
prescribed  by  the  extension  dause,  before  tbe 
title  has  been  perfected  and  approved  by  his 
attorneys,  and  binds  him,  in  the  event  of  his 
failure  to  terminate  the  agreement  before  per> 
tection  and  approval  of  the  title. 

Appeal  from  Circuit  Court,  Baldgb  County. 

Bill  by  Ja«^  Yost  against  John  Wills  and 
others.  From  a  decree  of  dismissal,  plain- 
tiff appeals.  Revereed,  and  decree  entered 
for  plaintilf. 

Bumgardner  A  Prestwi,  of  Beckl^,  and 
Rudolph  Bumgardner,  of  Staunton,  Ya^  for 
appellant 

J.  W.  Maxwell,  of  Beckl^,  for  appeUees. 

POFFENBARGER.  J.  The  bill  dismissed 
by  the  decree  appealed  from  In  this  cause 
sought  a  decree  for  payment  to  the  plaintiff 
of  a  sum  of  money  deposited  In  a  bank,  under 
a  contract  of  sale  of  real  estate,  upon  the 
theory  that  It  was  a  sum  agreed  upon  by  the 
parties  to  the  contract,  as  liquidated  dam- 
ages, to  be  paid  to  the  vendor,  In  the  event 
of  a  breach  of  the  contract  by  the  vendees. 
Alleging  tender  of  foil  and  comi^ete  per- 
formance of  the  contract,  on  the  part  of  the 
defendants,  the  bill  prays  for  a  decree  ad- 
judicating title  to  tbe  fund,  $13,800,  and 
the  accumnlated  lnt«est  thereon.  In  tbe 
plalntur,  and  requiring  the  bank  to  make 
payment  thereof  to  him. 

Tbe  contract  was  for  the  sale  of  aevetal 
tracts  of  land,  having  an  aggregate  area  <rf 
6,895.28  acre^  In  8,781.17  acres  of  which  the 
surface  and  minerals  were  both  Included, 
and  in  tlw  balance  of  which  only  the  minerals 
were  Included.  The  price  agreed  upon  was 
$40  per  acre,  making  a  total  of  |27S310*40i 
of  which  $76,810.40.  including  the  depofltt  of 
$13,800,  was  to  be  paid  July  1, 1917,  and  the 
balance  In  ftnir  annual  Installments  of  $50,- 
000  each,  ^e  contract  was  dated  April  7. 
1917,  and  the  provlsl<ms  thereof  upon  which 
the  solution  of  the  problem  presented  hoe 
largely  depends  read  as  follows : 

"And  the  parties  of  the  aeciHid  part  have 
this  day  deposited  in  the  Bank  of  Raleigh  tbe 
sum  of  $13,800,  to  be  hdd  by  the  said  Bank 
of  Baldgh,  subject  to  the  order  of  McQinnla 
&  Hatcher,  attorneys,  until  the  conditi<mB  here* 
inafter  mentioned  shall  be  complied  with ;  that 
is  to  say:  The  said  Tost  promises  and  binds 
himself  to  be  ready  to  tender  within  a  period 
of  thirty  (30)  days  from  this  date,  to  tbe  firm 
of  McGinnis  &  Batcher,  attorneys  of  the  parties 
of  the  second  part,  a  good  and  sufficient  title, 
which  Bhall  be  approved  by  them,  and  upon  the 
approval  of  such  title  by  tlw  said  attorneys  the 
$13300.  depocdted  In  the  Bank  of  Baldgh  as 
aforesaid,  shall  be  paid  over  to  tho  said  Tost 
by  tbe  said  McOInnis  ft  HatdKr,  to  be  credit- 
ed \st  Tost  Mk  tiie  payments  for  tbe  said 
property  hmby  agreed  to  be  sold  and  conveyed 
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u  liCTrinafter  Mt  ftnth;  and  Hie  lald  parties 
«f  the  Kcond  part  ehaU  have  nntO  tSw  lit  da; 
of  July,  1917,  to  complete  the  first  paTmrat 
OD  Mid  property,  the  said  land  and  minerala  thii 
day  purchased  to  be  paid  for  as  follows: 

"The  flum  of  $75,810.40,  induding  the  $13,800 
above  mentioned,  to  be  paid  on  the  lat  day  of 
July,  1917,  and  the  residue  of  said  paymenta  to 
be  made  in  four  (4)  annual  payments  of  $50,- 
000  eaeh,  dated  Jaly  1,  1S17,  vlth  Interest 
thereon  at  6  per  cent,  payable  ieiiiiannpally  on 
the  1st  days  of  January  and  July;  said  de- 
ferred payments  to  be  evidenoed  by  bonds  signed 
the  purdiasers  of  said  property  and  secured 
by  deed  of  trust  on  tiie  property  above  men- 
tioned." 

"It  is  nevertheless  nnderstood  and  agreed 
that,  it  the  title  to  the  said  property  Is  not 
approved  by  the  attorneys  for  the  said  parties 
of  the  seomd  part  on  or  before  the  said  1st  day 
of  July,  1917,  then  this  contract  is  to  be  nuU 
ud  void,  and  the  said  money  so  deposited  in 
the  Bank  of  Baleigh  shall  be  paid  over  to  the 
aaid  parties  of  the  second  part." 

"It  is  farther  distinctly  understood  that,  if 
the  party  of  the  first  part  fails  to  tender  to  the 
attorneys  tor  the  said  parties  of  the  second 
part  a  good  and  snffident  titie  to  the  property, 
free  from  all  incumbrances,  within  the  tblr^ 
(80)  days  hercinabovfl  referred  to,  then  the  said 
parties  of  the  serond  part  shall  have  the  right 
to  elect  whether  they  take  the  said  property 
hereinabove  described  upon  tiie  terms  herein 
set  forth,  or  refuse  to  take  it,  and  If  the  sdd 
parties  of  the  second  part  refuse  to  take  said 
property  under  this  eUuse  of  this  agreement, 
then  the  deposit  hereinabove  referred  to  shall 
be  repaid  to  them  upon  said  refusal,  and  this 
eontract  shall  be  at  an  end.  however,  the. 
said  party  of  the  first  part  fails  to  secure  the 
neceasary  signatures,  corrections,  and  other 
things  necessary  to  perfect  tiie  said  titie  with- 
in Ae  said  thirty  (30)  days,  and  the  said  par- 
ties of  the  second  part  elect  to  take  the  said 
proper^  after  the  expiration  of  said  thirty 
(SO)  days,  then  any  number  of  days  after  the 
expiration  of  said  thirty  (80)  days  which  the 
said  Yost  may  require  to  perfect  said  titie,  as 
aforesaid,  shall  be  added  to  the  time  and  the 
final  day  of  purchase^  and  ronsummation  of 
this  sale  shall  be  extended  correspondingly  for 
tiie  aame  number  of  days,  subject,  however,  to 
the  following  understanding  between  the  par- 
ties; that  Is  to  tayi  Any  time  after  the  ex- 
piration of  tbo  said  tidrtr  (MO  days  the  said 
parties  of  the  seoond  part  may  refuse  to  take 
the  said  proper^  and  collect  from  the  nld 
bank  the  money  deposited  with  it  as  aforesaid, 
by  giving  to  the  said  party  of  the  first  part 
ten  (10)  days'  written  notice  of  their  intention 
so  to  do.  said  notice  to  be  mailed  to  the  said 
party  of  the  first  part  at  Ms  address  at  Staun- 
ton, Tirginia,  by  registered  mail." 

"It  is  further  onderstood  that,  should  titie  be 
tendered  by  the  psrty  of  the  first  pert  and  ap- 
proved by  the  attorneys  of  the  parties  of  the 
■eemd  part,  and  the  parties  of  the  second  part 
thereafter  fall  to  comply  with  the  other  terms 
of  this  agreement  by  the  purchase  property,  un- 
der the  conditions  heretofore  eet  forth,  that  the 
$13,800,  to  be  delivered  to  the  party  of  the 
first  part  upon  the  approval  of  titie,  shall  be 
forfeited  to  the  sold  party  of  the  flnt  par^  and 
this  ooBtract  shall  be  at  an  end." 


[1, 2]  In  ttio  resistance  of  the  effort  to  re- 
verse the  decree,  and  as  ?roand  for  its  sup- 
port, lack  of  jurisdiction  in  equity  Is  urged. 
Since  the  bill  treats  the  mwey  In  questloo 
as  a  sum  deposited  under  an  agreement  that 
it  should  stand  and  be  treated  as  liquidated 
damages,  in  case  of  a  breach  of  the  contract 
by  the  vendees  and  depositors,  and  be  paid 
over  to  the  vendor,  as  such,  in  such  case,  the 
hill  does  not  seek  enforcement  of  a  forfeiture. 
Its  purpose  is  procuration  of  a  decree  for 
payment  of  a  fund  wMch,  by  contract,  be- 
longs to  the  plaintiff.  Hence  the  authorities 
denying  Jurisdiction  in  equity  to  enforce  for- 
feitures are  not  applicable.  Equity  Juris- 
diction in  cases  of  the  kind  alleged  In  the 
bill  was  acknowledged  and  exercised  In 
Bucklen  v.  Hasterllck,  16S  III.  4SS,  40  N.  E. 
S61.  It  was  held  In  that  case  that  the  de- 
mand asserted  by  the  vendor  was  not  predi- 
cated upon  the  theory  of  forfeiture  and 
that  his  tlUe  to  the  fund  did  not  accrue  by 
forfeltura  In  this  view  of  the  nature  of  the 
demand,  the  court  was  fully  sustained  by 
Depree  v.  Bedborough,  4  Olff.  479,  and  by  -the 
text  In  Fry  on  Spedflc  Performance  (3d  Ed.) 
1460.  In  all  decisions  dealing  with  stipula- 
tions for  payment  of  liquidated  damages, 
such  demands  are  htid  not  to  be  penalties 
nor  forfeitures.  They  are  treated  as  do* 
mands  for  money  agreed  upon  as  compensa- 
tion for  Injorlea.  Such  comp^isation  Is  In  no 
sense  a  forfeiture  or  penal^,  when  It  makes 
good  a  property  or  pecuniary  loss. 

The  remedy  at  law  la  not  adequate^  not  ap- 
propriate. If  the  vendor's  claim  Is 
founded,  he  baa  ri^t  to  a  spedflc  fund  not 
In  the  hands  of  the  real  defendants.  He  can- 
not obtain  It  by  suing  th«n  at  la,w,  tlioagh 
be  might  obtain  an  equivalent  sum.  Iho  al- 
ternative, however,  is  not  the  measure  of  his 
right  He  Is  entltied  to  the  particular  fund 
deposited  c<mdltionally  for  his  benefit  If 
the  bank  in  which  It  Is  deposited  were  hold- 
ing It  as  a  stakeholder,  be  might  be  able  to 
sue  the  bank  alone  for  it  at  law;  but  the 
bank,  not  boldli^  it  under  any  agreement 
between  Oie  vaidor  and  vendees  to  wtaicb  it 
is  a  party,  la  not,  fi>r  that  raaaiHi,  a  itake- 
bolder.  It  is  a  mwe  deiKxdtorj  of  the  money, 
holding  it  nnda  no  special  agreemoat.  To 
readi  the  fund,  and  obtain  posaeaaion  <^  It, 
only  tibe  flezUile  processes  of  a  coort  tt  equity 
are  available  and  efflcadoua. 

[S]  Tbe  bill  admits  defhnlt  on  tbe  part  of 
the  plalntlfr.  He  wu  not  ready  'to  tender 
within  a  period  of  thirty  00)  days"  from  tlie 
date  of  the  contract,  **to  the  firm  of  If  cOlnnis 
&  Hat<^er,  attorneys  of  the  parties  of  the 
second  iMirt,  a  good  and  sufficient  title," 
which  they  should  approve  The  conse- 
quence of  such  failure  la  not  left  to  surmise, 
speculation,  or  Interpretation  of  the  contract 
It  Is  plainly  stated  In  the  clause  providing 
for  a  qualified  extension,  a  contract  upcn 
altraed  cwdltlons,  or  an  option  in  the  Ten- 
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dees.  It  gave  tbe  vendeee  right  of  election  i 
thereaftCT  to  take  the  property  or  not.  Hence 
tt  put  It  In  their  power  wholly  to  release  the 
$13,800  deposited.  It  expressly  provided 
that,  on  their  election  to  refuse  the  property, 
the  money  deposited  should  be  paid  to  them, 
and  the  contract  wholly  terminated.  If  the 
election  to  take,  after  default  on  the  part  of 
the  vendor,  provided  for  In  this  clause,  had 
been  made  absolute  or  left  unqualified,  the 
status  of  the  deposit  would  have  been  the 
same  after  audi  election  as  It  was  before. 
But  In  the  provision  so  made  the  election 
to  take  was  limited  or  qualified,  so  as  to 
make  it,  in  legal  effect,  a  mere  option  in  tbe 
vendees  to  take  It  or  not,  as  they  should  see 
fit;  for  It  stipulated  that,  in  the  event  of 
sndti  election,  there  should  be  an  extension  of 
time  for  perfection  of  -  the  title,  anhject  to 
right  in  the  vendees,  "any  time  aftw  the  es- 
plratimi  of  tbe  said  thirty  (SO)  days,"  to  "re- 
fuse to  take  the  said  pn^terty  and  collect 
from  the  said  bank  the  money  deposited  with 
it,"  by  giving  10  days'  notice  In  writing  of 
their  Intention  so  to  do.  The  provision  for 
an  electiiMi  to  take  after  default,  read  in 
connection  with  this  limitation  or  aualiflca- 
tlon,  conferred  upon  the  vendees  right  to  re- 
fuse the  property  and  take  down  the  deposit, 
after  having  elected  to  take  it  It  la  impos- 
sible to  read  it  and  Interpret  it  In  any  other 
way,  if  the  80-day  period  therein  referred 
to  is  the  30<day  period  next  succeeding  the 
date  of  tbe  contract;  and  it  must  be,  because 
no  other  such  period  is  anywhere  mentioned 
in  the  contract  The  right  to  elect  to  take, 
and  then  to  refuse,  so  conferred,  made  it 
optional  with  tbe  vendees  whether  they 
would  ultimately  take  and  pay  for  the  prop- 
erty. The  default  gave  them  such  en  option 
for  Immediate  exercise,  and  the  purpose  of 
the  latter  portion  of  the  clause,  providing 
for  election  to  take  and  an  extension  of  time, 
seems  to  have  been  Ind^nlte  omtinuatlon  of 
the  cation ;  for  that  is  its  manifest  effect  if 
Its  terms  are  to  govern  Its  interpretation,  as 
they  must,  unless  the  words  of  limitation  can 
be  glr«i  a  restricted  function  or  scope  of 
operation. 

They  are  limited  by  the  last  clause,  if  it 
is  to  have  effect  according  to  its  terms.  It 
necessarily  pnt  an  additional  element  or  fac- 
tor Into  the  extension  or  option  clause,  by 
fair  and  reasonable.  If  not  necessary,  Implica- 
tion arising  from  Its  terms.  It  provided  that 
If  title  should  be  tendered  by  the  vendor  and 
approved  by  the  attorneys  of  the  vendees,  not 
within  30  days,  nor  any  other  specific  period, 
and  tbe  vendees  should  thereafter  fail  to  com- 
ply with  the  other  terms  of  the  agreement, 
"under  the  conditions"  thereinbefore  set  forth 
the  deposit  should  go  to  tbe  vendor.  The 
conditions  thereinbefore  set  out  ln<duded 
those  dealt  with  or  made  by  the  option  clause, 
as  well  as  the  contract  clause.  The  option 
dause  contemplated,  and  had  for  one  of  its 


I  salloit  purposes,  perfection  of  the  title,  per- 
fection thereof  for  approval,  and  for  a  con- 
templated contract  though  that  clause  ii 
silent  as  to  approval  and  obligation  on  the 
part  of  the  vendees  to  consummate  the  con- 
tract, from  which  they  might  be  and  were  re- 
leased by  the  vendor's  default  Being  so,  It 
Is  Incomplete  and  indefinite.  What  was  to 
happen  in  case  the  vendor  should  tender  a 
title  approved  by  the  attorneys  of  the  ven- 
dees, at  any  time  within  their  <q)tlon  and 
before  termination  thereof  by  notice?  Could 
they  reject  tt,  and  still  hold  their  option? 
If  so,  what  was  the  purpose  of  perfection  of 
tbe  title?  The  clause  nowhere  countermands 
the  authority  of  the  attom^s  to  a^rove  a 
perfect  title,  which  bad  previoosly  bea  coo- 
fared,  nor  did  it  break  tli^  hold  upon  the 
deposit  The  last  dause  assumes  th^  right 
to  approve  title  at  any  time.  It  imposes  no 
time  limit  That  limit  Is  found  in  the  f^tlon 
^use,  by  implication.  They  coold  approve 
untU  Che  veidees  should  elect  to  terminate 
their  opti<m  by  10  days'  written  notice.  If^ 
before  audi  tamlnation,  perfect  title  should 
be  tendered  and  approved,  the  omtract  ter- 
minated by  the  vendor's  defanlt  was  restored. 
The  last  clause  necessarily  means  tUa,  it 
its  words  are  to  have  full  and  unrestricted 
operatbm.  So  interpreted,  they  dt  in  with 
all  ct  the  condltiims  previously  written.  If 
tbe  vendor  should  comply  with  the  leanire- 
ment  to  famish  good  title  .within  days 
from  the  date  of  the  contract  and  tbe  ven- 
dees should  fail  to  perform,  the  former  was 
to  have  the  deposit  I^  through  the  vendor's 
fault,  the  original  contract  of  purchase  shonld 
fall,  and  he  should  subsequently  furnish  good 
title,  and  it  should  be  approved,  before  ter- 
mlnatlon  of  the  option,  and  the  vendees 
should  fall,  then -the  deposit  shonld  go  to 
him.  Omission  of  a  time  limit  on  approval 
in  the  last  clause  is  highly  signlflcant  That 
is  the  only  clanse  In  the  contract  that  pur- 
ports to  make  an  award  of  the  deposit  to 
the  vendor,  as  and  for  his  damages  toe 
breach  of  the  contract  by  the  vendees,  and 
it  makes  his  right  thereto  depend  ni>on  ap- 
proval without  a  time  limit  but  of  coarse, 
within  the  life  of  the  agreement  The  un- 
derstanding limiting  the  effect  of  an  election 
to  take  after  default  is  Itself  so  limited  by 
tbe  last  clause  that  the  right  of  subsequoit 
election  not  to  take  bad  to  be  exercised  be- 
fore approval  of  the  title,  by  terminatiMi  <tf 
the  optloa 

This  construction  Is  based  upon  all  of  tbe 
terms  and  provisions  of  the  contract  and. 
gives  every  portion  of  it  reasonable  and  in- 
telligent effect,  scope,  and  operation,  agree- 
ably to  two  well-settled  rules  of  interpreta- 
tion, and  accomplishes  the  end  and  purpoee 
of  all  interpretation  of  contracts,  ascertain- 
ment and  effectuation  of  the  intent  and  pur- 
poses of  the  parties.  The  defendants  took 
the  benefit  of  tbe  opUoa  provlal«m  of  tlie  cm- 
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tract,  by  a  notice  dated  Jane  30,  1917,  rent- 
ing tbe  vendor's  default  and  electing  never- 
theless to  take  the  prop^ty.  Their  attorneys 
approved  the  title  not  later  than  July  2, 1917, 
and,  notwithstanding  snch  approval,  tlwy  re- 
fused to  acc^t  a  deed  tendered  1^  the  v»- 
dor,  and  also  to  make  the  cash  payment  of 
purchase  mon^  and  obligate  Uusnselves  to 
pay  the  deferred  InstaUments  thereto  Bence 
the  plabttUTs  right  to  a  decree  la  clear.  If 
the  fttnd  In  question  was  deposited  upon 
an  agreement  fliat  it  idioifld  be  paid  and  ac- 
cepted as  Oie  damages  for  the  breach  of  the 
contract 

In  amount,  the  deposit  is  about  S  per  cent, 
of  the  contract  prlo:  of  the  land ;  wh^ef ore 
it  cannot  be  reasonably  regarded  as  dl^ro- 
portionate  In  amount,  in  the  absence  of  evi- 
dence dlsdoalog  or  indicating  the  actual 
amount  of  the  damages,  and .  there  is  none. 
If  there  had  been  no  deposit,  and  this  amount 
had  been  agreed  upon  as  a  sum  to  he  paid 
as  liquidated  damages,  there  might  be  some 
uncertainty  as  to  the  intention  of  the  parties. 
But  the  deposit  of  the  agreed  amount,  placing 
it  beyond  the  dominion  and  control  of  the 
vendees  to  wtumi  it  bad  belonged,  taken  in 
cmmection  with  the  sUpulatlon  for  payment 
thereof  to  the  vendor.  Is  decisive  of  the  ques- 
tion. Beury  v.  Fay,  73  W.  Va.  460,  80  S.  E. 
777 ;  nnkney  v.  Weaver,  216  111.  185,  74  N. 
K.  714;  Sedgwick,  Damages  (9th  Ed.)  1  414 ; 
19  Am.  &  Eng.  Ency.  1^  413. 

Upon  the  principles  and  conclusions  here 
stated,  the  decree  complained  of  will  be  re- 
versed, a  decree  entered  here  requiring  the 
Bank  of  Raleigh  to  pay  to  Jacob  Yost,  the 
plaintiff  in  this  cause,  the  said  sum  of  ¥13,- 
SOO,  with  the  interest  accumulated  thereon, 
If  any,  and  the  defendants  John  H.  Hatcher 
and  W.  H.  McOlnnis,  partners  as  McGinnis 
&  Hatcher,  to  give  tbelr  authority  for  sucb 
paym^t,  by  a  sufficient  order  signed  by  them, 
or  one  of  them,  if  required  by  said  bonk,  and 
the  cause  remanded.  Costs  In  the  court  be- 
low, as  .well  as  In  this  court,  will  be  decreed 
to  said  Yost. 


<86  W.  Va.  «) 

BTAN  et  al.  v.  MONONGALIA  CODNTT 
COURT.  (No.  4006.) 

(Supreme  Goort  of  Appeals  of  West  Virginia. 
Bfardi  28,  1920^ 

(ayllah*M  Tty  the  Court.) 
1.  Highways  «s362— Recobo  showino  ooun- 

TT  court's  REFU8AX  OF  FETZTION  TO  RELO- 
CATS  aOAD  HSZ.D  OOBTOLnBIVB. 

Where  the  only  raoHrd  evidence  of  any  ac- 
tion token  by  the  county  court  upon  a  petition 
praring  the  relocation  that  body  of  a  portion 
of  a  county  road  within  its  jurisdiction  sIiowb 
its  consideration  of  the  proposal,  refusal  to 
undertake  the  work,  and  disniissal  of  the  pro- 


ceeding, snch  evidence  generally  is  ctmelnslvfl 
whero  the  alteration  or  relocatlMi  of  BQCh  road 
is  Inonght  in  questtflo. 

2.  Mandamus  «=>31— Lim  to  coufel  judi- 
cial ACTION,  BUT  NOT  TO  DKIEBHXNX  SBSOUT. 

While  ordinarily  mandamus  lies  to  compel 

on  inferior  tribunal  to  act  upon  matters  pre- 
sented for  adjudication,  if  within  its  jarisdio* 
tion,  it  is  not  available  to  require  the  exercise  of 
judicial  discretion  or  judgment  in  any  particular 
manner.  Its  office  Is  to  compel  the  exercise  of 
judicial  action,  bat  not  to  determine  what  the 
result  of  the  adjodciation  sliall  be. 

3.  JuBT   «s>19(3>— UANDAvna  «=?28-^uet 

TRIAL  UNNBCEHSARY  IN  HANDAUUS  INVOLV- 
ING NO  IBSUE  or  TACT. 

la  a  proceeding  in  mandamus  involving  no 
issue  of  fact,  trial  by  jury  is  unnecessary. 
Qunre:  Whetlier  trial  by  jury  may  ever  prop- 
erly be  demanded  as  a  matter  <d  right  in  man- 
damns  proceedings. 

i.  Mandamus  ®=9lO— Rbmbdiks  pbovidbd  ros 

ACqUIBINO  LAND  FOB  PUBUO  BOAD  PBE- 
CLUDB8  UANDAICUS. 

Generally  there  are  but  three  methods  by 
whidi  the  public  may  acquire  a  valid  ri^^t  to 
use  land  owned  by  another  as  and  for  a  public 
road  or  highway:  (1)  By  condemnation  pro- 
ceeding, with  compensation  to  the  property  own- 
er for  the  damage  resulting  from  such  forceful 
taking;  (2)  by  continuous  and  adverse  user  by 
the  public  during  the  statutory  period,  accom- 
panied by  some  official  recognition  thereof  as  a 
public  road  by  the  county  court,  as  by  work 
done  on  it  by  a  supervisor  acting  Ijy  appoint- 
ment of  that  tribunal ;  (3)  by  the  oiniflr*8  dedi- 
cation of  the  land  to  the  public  use,  or  by  his 
consent  to  sucb  use  given  in  writing,  and  ac- 
ceptance <tf  the  dedication  by  the  proper  au- 
thoritiea. 

Error  to  Otrcult  Ooart,  Honcmgalla  Go«mt>. 

Action  for  mandamus  by  James  Byan  and 
anothOT  against  the  Ckionty  Court  of  Uonw* 
galla  County.  From  a  final  nder  awarding 
the  writ,  def^dant  brings  error.  Beversed, 

and  proceeding  dismissed. 

Stanley  B,  Oox,  of  Morgantown,  for  plain- 
tiff in  error. 

Lassie  &  Stewart,  ot  Morgantown,  tor  d^ 
lend^ts  in  earn, 

LYNCH,  J.  James  Ryan,  owner  of  225 
acres  of  land  In  Union  district,  Monongalia 
coimty,  and  his  brother,  Charles  N.  Ryan, 
owner  of  200  acres  in  Preston  county,  the 
two  tracts  being  ccmtiguous,  by  petitlrai  ap- 
plied to  the  Judge  of  the  circuit  court  of  Mo- 
nongalia county,  in  the  vacation  of  the  court, 
for  a  writ  of  mandamus  directed  to  the  coun- 
ty court  of  that  county  and  Its  several  mem- 
bers to  command  them  "to  open  or  cause  to 
be  opened  for  the  use  of  your  petitioners  and 
the  public  generally  as  a  public  county  road 
the  said  new  and  relocated  Sand  Spring  road 
heretofore  relocated  and  opened  under  the  or- 
der and  direction  of  said  tlie  county  court  of 
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Monongalia  county  on  tbe  2d  day  of  January, 
1919,  and  thermtta  nsed  as  and  for  a  public 
road,  Instead  (tf  tho  old  Sand  Spring  road,  by 
tbe  travdlng  public  generally  and  by  tbe  car- 
rier of  tbe  United  States  until  tbe  same 
was  dosed  by  the  order,  directum,  or  permla- 
sion  ol  one  of  tbe  members  of  said  county 
court  in  B^bAiary,  1919,  or  shew  cause,  It  any 
It,  the  said  tbe  coonty  court  of  Monongalia 
county,  can,  ^y  It  should  not  do  so."  Mtee 
Oie  defendant  county  court  had  filed  its  an- 
swer and  return  the  parties  took  testimony 
in  vacation  before  the  court  In  lieu  of  a  jury, 
and  upcm  the  pleadings  and  proof  adducefl 
the  latter  altered  a  final  order  in  term  time 
awarding  the  writ  To  review  that  action 
this  writ  of  error  was  granted. 

There  are  npoa  or  within  tbe  lands  oC  the 
Ryan^  according  to  the  allegations  of  their 
petition  for  the  writ,  valuable  limestone  de- 
posits, and,  in  order  to  obtain  a  better  grade 
than  tbe  old  road  afforded  for  hauling  from 
the  lands  stone  quarried  or  crushed  thereon, 
they  petitioned  the  defendant  county  court 
during  the  aommer  of  1918  to  relocate  part  of 
the  old  road,  a  distance  of  about  300  yards 
along  and  parallel  with  it,  and  thereby  ma- 
terially improve  the  road  grade  along  such 
portion.  The  relocation  necessitated  a  change 
of  the  road  to  land  owned  by  others.  No  for- 
mal order  authorizing  the  removal  was  enter- 
ed  by  the  court,  but  one  of  its  members,  being 
assured  that  the  ccmsrat  of  such  property 
owners  had  been  obtained,  directed  the  road 
snpervlEior,  or  patrolman,  as  he  Is  called  by 
the  Good  Roads  Law,  hereafter  referred  to, 
to  make,  and  not  to  exceed  $60  In  making,  tbe 
necessary  change.  This  was  done  at  an  ex- 
pense of  $20  and  the  relocated  road  opened  to 
travel  tm  or  about  January  2,  1919,  but  was 
closed  a  few  weeks  later  by  order  of  another 
member  of  the  court  upon  receipt  of  the  pro- 
test of  the  owners  whose  land  was  affected 
by  the  relocation.  To  compel  the  county 
court  to  reopen  the  road  Is  the  purpose  of  this 
proceeding. 

[1  ]  No  record  evidence  of  any  action  takoi 
by  the  county  court  upcm  the  original  petition 
of  the  plalutifls  shows  an  intention  or  d«Ign 
on  its  part  to  relocate  the  road  as  prayed  for 
therdn.  Tbere  Is  no  order  authorizing  tbe  re- 
sought,  or  anything  In  that  regard  ex- 
cept the  direction  ^ven  by  one  of  Its  members 
to  the  rood  patrolman,  to  which  we  already 
have  referred.  The  absesice  of  sudi  record 
evidence  generally  Is  of  itself  c<mclnsive  in 
such  matters  where  tbe  establiAment  of  a 
road  is  brought  in  questim.  Williams  v. 
Main  IsUnd  Creek  Coal  Co.,  83  W.  Va.  464, 
98  S.  E.  511.  What  the  court  did  and  all  It 
did  In  response  to  the  prayer  of  the  petition, 
speaking  from  the  record,  was  to  enter  an  or- 
der June  10, 1919,  coostltutlng  its  members  a 
committee  "to  go  upon  the  ground  and  view 
the  same  and  report  in  writing  tbe  advan- 
tages and  disadvantages  which  in  their  opin- 


ion TIE  result  as  mU  to  tndlTldnals  as  to  the 
puWcfimn  tile  pnq;»fled  work,  and  tbe  gradea 
and  bearings  of  tbe  pn^osed  road,  and  the 
facts  and  drcumstanoes  that  may  be  nsefol  to 
enable  the  county  court  to  determine  whether 
sndi  work  ou^t  to  be  imdotakm  tbe 
county,"  and  lator  to  enter  a  second  order 
July  9,  1919,  which  contains  these  recitals: 

"And  the  commissionerB  of  the  county  court, 
as  a  committee  of  their  own  body,  having  been 
appointed  and  authwized  to  liew  the  grotmd, 
now  here  rq>ort  on  tiie  record  tiiat  Hiey  did  view 
the  proposed  location  of  the  altwatlons  in  the 
public  road  known  as  the  Sand  Spring  road  in 
Union  district,  together  with  the  coun^  road 
engineer,  and  that  no  advantage  will  result  to 
any  individaal  from  the  proposed  alteration,  and 
the  commissionerB  recommend  that  the  altera- 
tions so  prc^osed  to  the  said  road  be  not  oader- 
taken  by  the  county  eonrL  It  is  tJiierenpon 
dered  by  the  county  court  that  tbe  county  court 
refuse  to  undertake  tin  proposed  work,  and  that 
this  proceediiv  be,  and  the  same  Is  hereby,  di»> 
missed." 

These  orders  dedare  in  no  uncertain  terms 
the  entire  absence  of  an  intention  on  the  part 
of  the  court  to  commit  itself  to  the  establish- 
ment of  changes  or  alterations  In  the  Sand 
Spring  road. 

[2]  Nor  is  the  coerdve  r«nedy  sou^t  by 
plaintiffs  against  the  county  court  proper  or 
available  in  sudi  a  case.  By  often  r^>eated 
dedsions  this  court  lias  refused  to  Intei^ 
fere  by  mandamus  with  the  exerdse  1^  coun- 
ty courts  or  other  inferior  tribunals  the 
discretionary  power  conferred  upon  than, 
snch  as  that  bestowed  sections  74,  75,  78^ 
and  78,  c  4S,  Barnes'  Code  1918  (Code  Sap^ 
1918,  H  1940— 7S  to  1940-^S,  1940—77).  be- 
ing sectiimB  of  the  Good  Roads  Law  posmd  by 
the  Legidatore  at  Its  January,  1917,  seeshm, 
reqtectlng  the  right  at  sndi  courts  to  control 
the  location,  establishment,  alteration,  and 
chaises  of  tbe  public  roads  and  bridges  In 
thdr  conntlea  Tbe  exercise  of  sudi  paw«r  to 
ctmtrol  Is  in  its  nature  Judicial,  and  not  sub- 
ject to  regulation  or  direction  1^  mandomn^ 
espedatly  as  to  Oie  paformance  in  any  por^ 
tlcular  manner  of  tlie  duties  assigned  to  Uiem 
by  these  provisions.  Tbe  most  that  a  supe- 
rior court  may  cause  or  direct  by  the  writ  to 
be  done  is  to  require  such  courts  to  act  upon 
the  facts  presented  by  petitions'  as  therdn 
prescribed,  but  not  to  do  or  leave  undtme  any 
act  within  the  scope  ot  their  legitimate  and 
discretlonaiy  powers.  Here  the  respcmdent 
has  ezerdsed  the  right  sou^t  to  he  enforced, 
and  has  by  its  order  expressly  declined  to 
grant  the  relief  prayed  by  relators  in  their 
petitimi  and  refused  its  consent  to  the  pro* 
posed  alteration  of  the  road.  As  authority 
for  these  propositions,  see  State  v.  County 
Court,  33  W.  Va.  589,  11  S.  E.  72 ;  Miller  v. 
County  Court,  34  W.  Va.  285,  12  S.  E.  702; 
Marcum  v.  Ballot  Commissioners,  42  W.  Vs. 
263,  26  S.  n  281,  36  I/.  R.  A.  296;  Poling  v. 
Board  of  Education,  60  W.  Va.  874,  40  S.  B. 
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857 ;  BoBe  t.  CBrien,  80  W.  Ta.  280,  92  S.  EI. 
848. 

[3]  S'or  the  flNt  time  in  tbe  history  of  judi- 
cial proceedings  In  this  state,  bo  far  as  we  are 
able  to  dliKOver,  respondents  assign  as  erro- 
neous the  failure  to  sutHnlt  to  trial  by  Jury 
the  questions  raised  upon  the  application  for 
the  peremptory  writ  Whether  entitled  to  it 
or  not,  they  did  not  demand  sudi  a  trial,  but 
appeared  and  participated  in  the  examination 
of  witnesses  without  protest  or  objection  on 
their  part;  and,  farther,  the  dedsiCKi  aa  to 
the  advisability  of  relocating  the  road  In 
question  was  solely  within  the  sound  discre- 
tion of  the  county  court  and  Involved  no  ques- 
tion of  fact  which  could  be  submitted  proper- 
ly to  a  jury.  Where  there  is  no  Issue  of  fact 
to  be  decided,  a  jury  is  unnecessary.  State  v. 
Andlng,  132  Minn.  36,  1&5  N.  W.  1048;  Lyman 
T.  MarUn,  2  Utah,  136,  149;  People  v.  Town 
Board,  33  Mich.  336;  19  Standard  Enc.  of 
Procedure,  p.  278.  Nothing  said  in  this  opin- 
ion, however,  is  to  be  understood  aa  Intended, 
directly  or  Indirectly,  to  recognize  under  any 
circumstances  the  ^stence  In  this  state  of  a 
right  to  trial  by  jury  In  mandamus  proceed- 
ings, whatever  may  be  the  rule  In  oth^  jurls- 
dlcUona 

[4]  But  there  is  another  and  more  funds- 
m^tal  ground  upon  which  plaiatiffs'  claim  to 
the  rtilef  sought  must  be  doiled.  Omitting 
from  consideration  the  question  of  ways  of 
necessity,  which  is  not  involved  here,  there  are 
but  three  methods  by  which  the  public  may 
obtain  a  valid  right  to  use  land  owned  by  an- 
other as  and  for  a  public  road  or  highway. 
The  first  is  by  condemnation,  with  compen- 
eatlcm  to  the  property  owner  for  the  damage 
resulting  from  such  forceful  taking.  The  sec- 
ond Is  by  continuous  and  adverse  user  by  the 
public  during  the  statutory  period,  accom- 
panied by  some  official  recognition  thereof  as 
a  public  road  by  the  county  court,  as  by  work 
done  on  it  by  a  supervisor  acting  by  at^lnt- 
mczit  of  that  tribunal.  Williams  v.  Main  Is- 
land Oreek  Coal  Ca.  supra.  The  tlilrd  is  by 
the  owner's  dedication  of  the  land  to  tlw  pvb* 
lie  use,  or  by  talB  coiuait  to  audi  uae  sLven  In 
writing,  and  accepUne*  of  the  dedlcatlOD  by 
ttie  proper  avtboritiea:  None  <tf  these  meOi- 
oda  was  fidlowed  in  taila  Instance;  Aa  to  the 
first,  there  can  be  no  aneatlon ;  tor  fbere  Is 
no  (dalm  whatsoever  that  a  rigbt  of  way 
across  tiie  land  has  been  obtained  by  emdedi- 
natlai.  With  regard  to  the  second.  It  safilcea 
to  say  that  the  user,  even  If  adverse,  otmtinn- 
ed  no  ifmger  at  mpst  than  a  month  and  a  halt 
and  the  evldenoe  tands  to  show  that  only  nine 
days  elapsed  between  the  opening  and  dosbig 
of  the  road.  Tbe  jwoof  Is  equally  dear  with 
respect  to  the  thinl.  me  original  and  naam- 
dal  instructitHi  given  by  one  membw  of  the 
county  court  to  the  road  patndman  to  rdo- 
cate  the  road  and  expend  tor  that  purpose 
not  ta  exceed  the  sum  named  ma  based  ap- 


parently upon  plaintieFs*  assurojece  that  the 
owners  of  the  land  would  offer  no  objection  to 
its  use  for  that  purpose.  But  the  evidence 
shows  that  they  did  object,  and  as  sotm  as  the 
court  was  informed  of  their  objectimi  it  prop- 
erly acquiesced,  and,  again  unoffidally,  di- 
rected the  (q)ened  way  to  be  closed. 

Upon  what  ground  plaintiffs  base  the  claim 
of  right  to  compel  the  county  court  to  reopen 
such  road  over  the  objection  of  the  owners  of 
the  land  ]s  not  clear.  Hie  lack  of  authority 
thus  to  pre-empt  property  owned  by  others 
against  their  will  without  resort  to  the  for- 
mal procedure  of  condemnatlw  is  so  palpably 
apparent  that  we  are  unable  to  see  how  a  dlf' 
ferent  conclusion  could  have  been  reached. 
There  is  no  shadow  of  fonndati<m  upon  vrbi<± 
plaintiffs'  claim  can  rest 

Other  questions  pres^ted  and  briefly  dl»- 
cused  upon  this  motion  to  reverse  made  pur- 
suant to  and  In  accordance  with  the  provi- 
sions and  requirements  of  section  26,  c  186, 
Code  1918  (Code  Supp.  1918,  S  6006),  concern 
the  action  of  the  judge  in  awarding  the  alter- 
native writ  In  vacation,  and  likewise  t^esid- 
ing  during  the  examination  of  witnesses 
whose  testimony  was  to  be  reed  in  the  form 
ot  depositions  upon  final  hearing  of  the  case^ 
and  In  awarding  the  peremptory  wilt,  require 
only  brief  notice.  That  a  circuit  judge  may 
In  vacation  award  an  alternative  writ  is  set* 
lied  affirmatively  by  the  concluding  provi^op 
of  section  3.  c  123,  Code  (C!bde  1913,  §  4736) 
^?hat  he  did  not  in  vacation  award  the  per- 
emptory writ  seems  obvious  from  the  bills  ol 
exc^ions.  And  that  be  did  the  other  things 
alleged  is  Immaterial  now:  First,  because  re- 
spondents did  not  object,  but  acquiesced  and 
participated  th^^in;  and,  second,  because  ap- 
parently  no  prejudicial  or  baimfiil  resnlte 
thereby  ensued  to  them. 

But  for  other  sufficient  reasons  heretofora 
discussed  our  order  will  sustain  the  motitm  to 
reverse  and  vacate  the  Judgment  and  dismiss 
the  proceeding. 


(86  w.  va.  sri 

WTSQNG  V.  BOARD  Or  EIDUCATION  OF 
TOWN  DIST.   (No.  383a) 

(Sivzeme  Court  of  Appeals  of  West  "niglnla. 
Mardi  28, 1920.) 

(SfUalMB  Iv  Ike  Court.) 

1.  SCHOOW  AITD   SCHOOL    nXBTBZOTS  ^90— 
CONTBAOT  WITBOVT  FDKDB  HOT  VOID,  JW  TAX 

uvY  pBovnwD  for;  nu  aor  moATiviHa 

BOCH  PBOTZBlOir  BAD. 

A  contract  by  a  board  of  educatJon  Is  not, 
by  virtoe  of  section  25  of  cbapter  46  of  the  Code 
(sec.  2062),  void  and  unenforceable  because  such 
board  may  not  have  the  mouey  actually  in  the 
treasury  with  which  to  perform  the  contract 
on  its  part,  if  provision  therefor  baa  been  made 
by  levy  of  taxes,  or  bonds  authorized  though  not 
actually  sold,  and  a  plea  which  does  not  nega- 
tive anch  provision  la  bad  and  should  be  re* 
Jeeted. 
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l*.  Schools  and  schooi,  dibtbicts  <S=>90— 
When  contract  bt  board  of  educatioit 

KlCPLOriNO  ABOHITECT  IS  NOT  WHOLLT  VOID. 
A  contract  with  such  board  of  education  em- 
ploTing  an  architect  to  make  plans  and  specifi- 
cations  for  a  school  bnOdiiig,  and  after  the  ccm- 
struction  therectf  la  let  to  contract,  to  super- 
intend the  construction  thereof,  ia  not  wholly 
void,  though  that  part  of  the  contract  providing 
for  supervision  of  construction  may  involTe 
the  expenditure  of  money  not  so  provided  for, 
unless  it  appears  that  such  board  did  not  at 
the  time  of  entering  into  soch  contract  have  the 
funds  in  band  or  provided  for  to  pay  the  archi- 
tect for  the  value  of  his  services  for  making 
the  plana,  and  a  plea  not  negativing  such  provi- 
sion is  bad  and  should  be  rejected. 

S.  Schools  and  school  distbiotb  «=s>80(1)— 
Failubb  to  oxve  notice  07  uEBTiNa  of 

board  does  not  INVALIDATE  COnTBACTT,  IT 
ALL  UEICBBBS  PBSBENT. 

The  fact  that  notice  to  the  members  of  the 
meeting  of  the  board  at  which  such  contract 
was  entered  into  was  not  given,  will  not  affect 
the  validly  of  such  contract  if  all  the  membra 
were  actually  present  and  participated  in  the 
meeting,  and  a  plea  of  auch  want  of  notice  which 
does  not  allege  that  at  least  one  of  the  members 
of  the  board  was  not  present  should  be  rejected. 

4.  EviDEnOB  4=»481(1)— Oral  testiuoky  as 
TO  undkbstahdiao  aw  hbhbebs  of  school 

BOABD  HOT  AMCiaSIBLB  TO  VAST  WBITTIN 
OOHTBACT. 

The  fact  that  stHne  or  all  of  tiie  members 
^f  the  board  may  have  understood  among  them- 
selves that  the  contract  with  auch  architect  for 
plans  and  specifications  was  to  be  contingent  on 
the  actual  sale  of  bonds  authorised,  not  covered 
by  the  contract,  will  not  affect  the  contract  aa 
written  or  shown  by  the  mlnutea  of  the  board 
awarding  the  contract.  The  written  evidence 
of  such  contract  can  not  be  changed  or  varied 
by  oral  testimony  of  such  members  of  their  un- 
derstanding of  the  contract. 

B.  Schools  and  school  districts  ^=^86(2)— 
Right  to  reoovir  tor  past  ferfobuancb 
when  fttll  pebforuancb  pbeventbd  bt 

OAUSBS  BETOND  PARTIEB'  CONTROL, 

But  where  such  contract  is  lawful  at  the 
time  it  is  entered  into,  but  the  fnll  performance 
thereof  by  the  parties  is  rendered  impossible  by 
•one  supervuing  act  beyond  their  omtrol,  and 
the  architect  .has  performed  the  serricea  of  mak- 
ing the  pluia  and  specifications  and  ia  prevent- 
ed, because  of  such  intervening  cause,  from  per- 
forming the  whole  contract,  he  will  be  entiUed, 
in  an  action  for  a  breach  thereof,  to  recover  the 
value  of  bis  services  for  the  part  of  the  con- 
tract actually  performed  by  him,  upon  the  prin- 
cfplea  enunciated  in  Atlantic  Bitnlithic  Com- 
pany V.  Town  of  Edgewood,  70  W.  Va.  680,  87 
8.  £.  183,  and  Bdl  v.  Kanawha  Traction  & 
Xaeetric  Company,  83  W.  Va.  640*  98  S.  E.  885. 

Error  to  Circuit  Court,  Raleigh  Coanty. 

Action  by  A.  F.  Wysong  against  the  Board 
of  Education  of  Town  District.  Directed  ver- 
dict for  defendant,  motion  for  new  trial  de> 
nled,  and  Judgmat  nil  capiat  on  tbe  verdict, 


and  plaintiff  brings  error.  Beversed,  verdict 
set  aside,  and  idalntlff  awarded  a  new  trlaL 

Jno.  Q.  Hutchinscm  and  0.  O.  Dunn,  both 
of  Beckley,  and  Hartley  Sanders,  of  Prlncebm, 
for  plaintiff  In  error. 

M.  L.  Painter,  3.  W.  Bfaxwell,  and  Ashwtnth 
&  Ashworth,  all  of  Beckley,  tor  def^dant  In 
error. 

MILLER,  J.  The  ctmtract  sued  on.  as  ave^ 
red  in  the  special  ooont  relied  on,  was  tSut 
In  consideration  of  the  nndertakb^,  promise 
and  agreement  of  tbe  plaintiff  with  defendant 
to  prepare  tiie  ardiitecf  s  plans,  drawings  and 
specifications  for  a  lii^  sdiool  bnl^ng  to  be 
erected  by  the  d^endant  in  Uie  dty  of  Becfe- 
ley,  and  to  supervise  tbe  erectitm  and  con- 
stnictl(ni  of  said  boUdlng  fOr  tbe  d^endant, 
the  detodant  on  its  part  iindertot*,  promised 
and  agreed  to  and  with  the  plaintiff  that  it, 
the  said  defendant,  would  pay  as  compensa- 
tion tor  the  plans,  drawings  and  spedflcatlons 
when  prepared  by  blm  as  Qie  arcbltect,  and 
for  (he  supervi^w  by  him  of  the  erecUcm  cl 
the  said  building,  a  sum  equal  to  five  percent- 
nm  of  the  estimated  amtract  price  of  said 
building,  which  the  declaration  averred  was 
tbe  snm  of  $30,000.00. 

And  it  is  averred  that  pursuant  to  the  con- 
tract plaintiff  began  and  prosecuted  the  mak- 
ing of  the  plans,  drawings  and  speciflcati<ma 
for  said  building  so  to  be  erected  by  dtfend- 
ant,  but  that  defesndant  not  regarding  its  said 
promise,  undrataklng  and  agreement,  would 
not  and  did  not  acc^  the  plans,  drawings 
and  spedflcatlcHis  tbr  said  building  made  and 
prepared  by  plalntltt,  and  would  not  and  did 
not  allow  him  to  supervise  the  erection  and 
construction  thereof,  but  im  the  contrary  and 
without  the  knowledge  or  crasent  of  plaintiff 
entered  Into  a  new  contract  with  another  ar- 
chitect therefor,  to  tbe  damage  of  plaintiff 
$2,000.00,  wherefore  he  sues,  ete. 

Tbe  declaration  contains  the  usual  common 
counts  in  assumpsit  also,  but  plaintiff  relied 
on  the  spedal  count  The  defendant  in  addi- 
tion to  its  general  plea  was  allowed  to  file 
two  special  pleas,  number  1  and  number  2, 
which  were  objected  to.  and  ucc^tlons  to  the 
rulings  of  the  court  thereon  saved  to  plaintiff. 

On  the  trial,  after  both  parties  had  Intro- 
duced their  evldrace,  the  court  on  defendant's 
motion  instructed  tbe  Jury  to  return  a  verdict 
for  defendant,  whldi  was  done.  Plaintiff 
moved  for  a  new  trial,  which  was  denied  him, 
and  the  Judgment  on  tbe  verdict  was  nil 
capiat 

The  questi(His  first  presented  by  the  assign- 
ments of  error  relate  to  the  sufficiency  of  de- 
fendant's special  pleas.  I^e  first  averred  that 
defendant  bad  no  authority  to  make  or  exe- 
cute tbe  supposed  contract  sued  on,  because 
defendant  was  advised  and  alleged  tbe  fact 
to  be  that  the  same  would  have  involved  the 
expenditure  of  numey  in  excess  of  ths  funds 
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tben  and  tbere  legally  at  the  disposal  of  de-  r  funds  provided  for.  On  the  principle  of  that 


fendact  The  sectsd  averred  that  defendant 
at  the  time  of  entering  Into  the  supposed  con- 
tract with  plaintiff  was  not  convened  after 
doe  and  lawfnl  notice  at  In  regular  meeting 
as  prescribed  by  law,  •wheteton  tiie  contract 
was  void. 

[1]  The  first  plea  Is  predicated  on  section 
25  of  chapter  46  of  the  Code  (sec.  2062), 
which  makes  It  unlawful  for  such  board  to 
make  any  contract,  express  or  implied,  the  per- 
formance of  which,  In  ^ole  or  in  part,  would 
involve  the  exp^dtture  of  mmey  in  eccess  of 
funds  legally  at  ttte  dispoaa)  of  such  tribunal, 
and  Imposes  a  poialty  upon  any  officer  vlolat 
Ing  said  act  But  the  statute  nowhere  says 
that  such  contract  shall  be  void  and  un^- 
f  orceable.  Under  and  by  the  very  terms  of  the 
act  officers  violating  the  statute  are  rendered 
UaUe  jointly  and  severally  to  the  state,  coun- 
ty or  municipality  and  to  any  person  injured 
thereby.  The  plea  enlarges  on  the  statute. 
The  statute  says,  "legally  at  the  disposal  of 
such  tribunal;"  the  plea  says,  "then  and  there 
legally  at  the  disposal  of  this  defendant." 
The  plea  implies,  if  it  does  not  specifically 
say,  that  the  money  must  be  already  In  hand. 
In  Atlantic  BltuUthic  Company  v.  Town  of 
Edgewood,  76  W.  Va.  630,  87  S.  E.  183,  con- 
struing this  statute,  it  was  held  that  a  con- 
tract depending  on  funds  to  be  derived  from 
the  sale  of  bonds  would  not  be  inhibited  or 
rendered  void  because  the  bonds  authorized 
therefor  have  not  at  the  date  of  the  con- 
tract been  actually  sold  and  the  proceeds 
thereof  deposited  in  the  treasury.  So  we  think 
this  idea  la  defective  In  the  particular  that 
It  ccmtalns  no  averment  showing  that  the 
funds  necessary  had  not  been  prorlded  fbr  by 
txmds  or  otherwise  to  enable  defendant  to  tol- 
ffl  the  contract 

[2]  Another  ground  which  we  think  renders 
the  plea  defective  fn  law  Is  that  as  the  cm- 
tract  pleaded  provides  for  the  making  of  plans 
and  q)ecificatlons,  which  would  necessarily 
have  to  be  provided  before  the  letting  of  the 
c<»tract  for  the  building,  It  Is  not  averred 
that  defendant  did  not  have  at  its  diQ>osal 
when  making  the  omtract  funds  with  which 
to  pay  plaintiff  for  these  plans,  nor  in  fact 
is  It  averred  that  it  did  not  have  sufficient 
funds  to  pay  plaintiff  for  saperintoidlng  the 
construction  of  the  building.  To  this  oblec* 
tloo  it  la  relied  that  the  omtract  Is  one  ot 
entirety,  and  the  price  not  apportlonabl^ 
wherefor  Uie  contract  Is  void  and  nnforcea* 
bl&  But  Is  the  platnttfl  on  this  account  to 
be  denied  the  value  of  his  services  tor  the 
part  of  the  contract  performed  and  which 
the  defendant  had  the  right  and  authority  to 
make,  so  far  as  anything  Is  averred  in  the 
plea,  because  of  \a,tk  of  funds  or  provision 
therefor  to  let  the  contract  for  the  building? 
In  Atlantic  BltuUthic  Company  v.  Edgewood, 
snpra,  we  decided  tm  tiie  &cts  there  present 
ed  that  plalntiilf  might  recover  oa  the  con- 
tract the  price  simulated  not  in  excess  of  the 


case  if  plaintiff  can  establish  the  value  of  his 
services  for  the  work  done,  why  Is  he  not 
tltled  to  recover  pro  tanto?  We  think  he  may 
do  so,  unless  It  is  impracticable  under  the 
rules  governing  such  contracts  to  measure  his 
damages.  He  is  not  suing  for  his  services  for 
the  whole  contract  but  for  damages  for  Ita 
breach  by  the  defendant  As  the  contract  Im- 
posed two  obligations  on  the  plaintiff,  one  the 
making  of  plans  and  specifications,  the  other 
for  superintending  the  construction  of  the 
building,  as  to  the  first  of  which,  for  anything 
averred  in  the  plea,  defendant  might  lawful- 
ly have  contracted,  but  for  the  second  of  which 
it  may  have  been  prohibited  the  statute, 
the  plea  should  have  averred  want  of  fnnda 
sufficient  to  discharge  that  part  of  the  con- 
tract, which  it  bad  the  r^t  to  make.  2  Page 
on  Contracts,  |  1086;  1  Blllott  on  Oontracta. 
S249. 

[3]  The  second  plea,  we  think,  is  bad  and 
should  have  been  rejected.  The  fact  that  de- 
fendant was  not  convened  after  due  and  law- 
ful notice  or  in  regular  meeting  as  provided 
by  law,  is  not  material,  if  as  a  matter  of  fact 
all  the  members  were  actually  present  and 
participated  in  the  meeting,  a  fact  not  nega- 
tived In  the  plea.  Oapehart  v.  Board  of  Edu- 
cation, 82  W.  Va.  217,  95  S.  E.  838;  Ward 
V.  Board  of  Education,  80  W.  Va.  641,  92  8. 
B.  741;  01^  of  Benwood  v.  Wheeling  Rait- 
way  Company,  68  W.  Va.  466,  44  B.  B.  271. 

[4]  On  the  trial  plaintiff  undertook  to  prove 
bla  contract  by  the  record  ot  the  resolntiim  ot 
the  board  of  education  employing  him  to  fur- 
nish the  draft  of  the  plans,  inspect  the  ma- 
terials, and  to  superintend  the  erection  and 
construction  of  said  building,  for  the  conslder- 
atlm  of  five  percent  of  the  contract  price  aa 
might  be  thereafter  awarded  by  defendant 
This  in  substance  was  the  full  record  and  con- 
stituted the  only  written  evidence  of  the  con- 
tract The  court  over  the  objection  of  plain- 
tiff permitted  defendant  to  prove  by  Martin 
and  others,  members  ot  the  board  of  edu- 
cation, that  tliere  was  arane  understanding 
among  them,  not  that  plaintiff  agreed  thereto, 
that  his  employment  and  pay  for  his  services 
were  cmtingent  on  the  final  sale  of  the  bonds 
of  said  district,  the  Issuance  of  which  had 
been  submitted  to  the  people  of  tbe  district 
and  ratified,  and  which  had  been  offered  for 
rale  and  a  bid  therefor  accepted,  but  which 
the  bidder  &ad  refused  to  take  because  of 
some  supposed  defect  in  the  record.  We  think 
this  evidence  to  vary  the  terms  of  the  con- 
tract was  inadmissible  and  should  have  been 
excluded  on  the  familiar  prln^ple  that  oral 
te8tim(my  la  not  admissible  to  contradict  or 
vary  the  terms  of  a  written  contract 

[I]  The  last  point  of  error  assigned  which 
we  need  to  consider,  la  that  the  court  erred 
in  directing  a  v»dict  for  defendant  This 
actiim  of  the  court  was  evidently  based  on  the 
supposed  invalidity  of  the  contract  because  of 
the  matter  set  op  In  the  pleas,  or  the  auroosed 
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inclusion  !n  the  contract  that  the  plaintiff's 
enploTment  should  be  contlngrait  on  the  ac* 
taal  sale  of  the  bonds.  The  fact  that  the 
members  of  the  board  of  education  may  have 
understood  that  plalntUTs  contract  was  to  be 
contingent  on  the  sale  of  the  bonds,  the  plain- 
tiff being  in  do  way  Involved  therein  and  Ig- 
norant thereof,  being  a  unilateral  mistake,  can 
not  be  Interposed  as  a  defense  to  the  contract 
«  R.  C.  L.  620-623. 

Can  the  ruling  of  the  court  In  directing  a 
Terdict  be  Justified  on  the  ground  that  the 
contract  price  was  not  apportionable?  The 
evidence  shows  that  at  the  time  of  the  con- 
tract the  bonds  authorized  had  been  offered 
and  the  bid  of  a  purchaser  accepted,  and  no 
doubt  both  parties  believed  the  money  would 
soon  be  In  hand  to  cover  the  contract  price. 
In  Atlantic  BltuUthlc  Company  v.  Edgewood, 
supra,  as  already  noted,  we  decided  that  a 
contract  made  by  a  municipal  corporation  In 
anticipation  of  Amds  from  the  sale  of  bonds 
under  such  conditions  Is  not  void  simply  be- 
cause the  money  Is  not  actually  In  the  treas- 
niy  at  the  time  of  the  contract  In  Bell  y. 
Kanawha  Traction  &  Electric  Company,  83 
W.  Va.  640.  98  S.  B.  885,  we  decided  that 
where  a  contract  is  lawful  at  the  time  it  Is 
entered  into  but  before  perfonnance  Is  ren- 
dered Impossible  by  leglslattve  act  or  some 
other  supervening  cause  over  which  the  par- 
ties have  no  control,  they  will  tie  excused 
from  further  perfwmance;  but  that  where 
one  party  lias  paid  the  full  consideratlcm  for 
tbo  contract,  In  accordance  with  its  terms,  and 
the  other  party  has  not  performed,  or  *onIy 
partly  performed,  the  parQr  who  paid  the  con- 
sideration  in  full  Is  entitled  to  recover  back 
the  consideration  paid  by  him,  or  Its  value,  in 
toto  or  pro  tanto,  as  the  failure  to  perform 
by  the  other  party  la  total  or  only  partlaL 


The  ccmtract  there  Inrolved  was  a  deed  for 
a  rlj^t  of  way  In  consideration  of  free  passed 
for  the  grantor  and  his  family  during  their 
lives.  State  and  federal  statutes  subseqacnt 
ly  passed  rendered  j>erformance  by  the  gran- 
tee Impossible.  The  question  presented  was 
whether  the  railroad  company,  from  whom  the 
right  of  way  granted  could  not  be  recovered, 
was  liable  to  the  grantor  in  damages.  The 
holding  was  that  the  plaintiff  was  entitled 
to  recover  tram  defendant  the  ralne  ot  the 
unperformed  services.  In  2  Page  on  Con- 
tracts, i  1035,  it  ia  said: 

'  "If  A  makes  a  promise  to  B,  consisting  of 
two  or -more  eovtaants  upon  valuable  and  l^al 
consideration,  and  <«e  of  the  covenants  made 
by  A  is  void  by  reason  of  its  subject-matter, 
but  not  illegal,  then  the  legal  coveiaut  can  be 
enforced  whether  the  ctmtraet  Is  severable  or 
faueverabla." 

The  principles  upon  which  the  declslras  In 
Atlantic  BltuUthlc  Company  v.  Edgewood  and 
Bell  V.  Traction  Company  were  made  to  turn, 
we  think,  are  applicable  and  controlling  here 
and  Justify  a  recovery  by  plaintiff  of  the  val- 
ue of  his  services,  ifor  the  part  of  the  con- 
tract performed,  In  the  nature  of  a  quantum 
meruit,  unless  defendant  was  without  funds 
In  band  or  provided  for  by  levy  or  otherwise 
sufficient  to  pay  therefor.  There  Is  not  a  pu> 
tiicle  of  evidence  In  the  record  showing  sndi 
lack  of  funds  as  would  render  the  contract 
unenforceaUe.  Such  bdng  the  state  of  tht 
record  It  was  error  on  the  part  of  the  court  to 
take  the  case  from  the  jury  by  directing  a  ver- 
dict 

For  the  errors  committed  on  the  trial,  poh^ 
ed  out  herein,  the  Judgment  will  be  reveraed. 
the  verdict  set  aaldo  and  the  plaintiff  award- 
ed a  new  trial. 
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111  n  FINCH'S  WIUa   (No.  891.) 

<Siiprwie  Oonrt  of  Nortb  OuoUu.  AprD  14, 
1920.) 

Appeal  avtd  xkbos  «sBl046(S)-<!oiacEitDA- 

TlOir  OF  COUNSEL  WHO  DBBW  WILL  HELD  NOT 
PBKJUDIOIAL. 

GommendatioD  by  the  trial  Jodfe  <^  the  high 
character  of  coimi^  who  drew  the  coateited 
wilU  which  might  have  been  prejudidal  error 
on  «  debatable  qaeetion,  ctoea  not  require  re- 
Tersal  of  a  ^dgmeut  aoatainliiv  tiie  wiH,  where 
the  only  isfeae  on  which  the  commenta  conld 
have  bad  a^^fleance  wae  nndne  inflaence,  and 
there  were  no  facts  in  eridence  twdlns  to 
ahow  nndne  infinenee. 


Appeal  from.  8ni>erioF  Oonrt,  Davldaon 
County;  Bryaon,  Jndge^ 

Contest  t/t  the  will  of  EL  J.  Tlnch,  deposed, 
by  J.  Q.  Fln<£h,  as  caveator,  against  P.  IX 
-lindi  UDd  another,  propomiders.    From  a 
Judgment  for  proponnders,  the  caveator  ap- 
peals.   No  error. 

iBsne  of  devlsavit  vel  ntm  as  to  the  due  ex^ 
<nitlon  of  the  will  of  B.  J.  Blnch,  deoeased. 
The  jury  rendered  the  ftdlowlng  terdlct: 

(1)  Was  the  paper  writing  propounded  dated 
April  23,  1918,  executed  by  the  testatrix,  E.  J. 
Finch,  according  to  the  formalities  of  law  re- 
quired to  make  a  nlld  last  wHI  and  testament? 
Answer:  Yea. 

(2)  At  the  time  of  the  signing  and  execution 
of  said  paper  writing,  did  the  said  B.  J.  Finch 
hare  sufBdent  mental  capadty  to  make  and  ex- 
ecute a  valid  last  will  and  testament?  Answer: 
Yes. 

(8)  Was  the  execution  of  the  said  paper  writ- 
ing propounded  in  this  case  procured  by  undue 
Influence  as  alleged?  Answer:  No. 

(4>  Is  the  paper  writing  bearing  date  April 
23,  1918,  propounded  July  2.  1918,  and  each 
and  every  part  thereof,  tlie  laist  will  and  testa- 
ment at  IL  3.  Finch?  Answer;  Yes.  . 

Judgment  on  the  verdict  for  the  pioponnd- 
en,  and  fhB  caveator  excepted  and  appealed. 

A.  B.  Helton,  of  Wlnat<m-Salem,  and  Wal- 
eer  &  Walser  and  J.  R.  McCrary,  all  of  Lex- 
ington, for  appellant. 

Brooks,  Sapp  &  Kelly,  of  Gre^isboro,  and 
Phillips  &  Bower  and  Baiier  &  Bm>er,  all  of 
Lexington,  for  appeUeea. 

PER  CUBIAM.  Under  a  fall  and  compre- 
hensive charge  the  jury  have  rendered  th^r 
Terdlct  In  favor  of  the  propoundera,  Qndlng 
on  separate  Issues  that  the  testatrix  had  the 
requisite  mental  capacity  and  that  there  had 
been  no  undue  influence  exerted,  and  on  care- 
ful examination  we  are  of  opinion  that  the 
exceptions  of  ap];>ellant  present  no  substantial 
objection  to  the  validity  of  the  trial  and  judg- 
ment 

The  remarks  of  hla  h<uior  in  ai^roval 
of  the  hl|^  character  of  counsel  who  drew 
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the  will,  however  just  In  themselves,  might 
have  become  the  source  of  prejudicial 
error  on  a  debatable  question;  but.  In  the 
way  they  are  presented  In  the  record,  these 
comments  could  only  have  bad  elgniflcance 
on  the  Issue  as  to  undue  Influence,  and  there 
are  no  facts  in  evidence  which  show  or  tend 
to  show  the  ex^tion  or  effect  of  such  in- 
fluence by  tile  propounders  or  any  other. 
Tills  exception,  thereCt^:!^  la  Immaterial,  and 
must  be  distilowed. 

A  perusal  of  the  record  will  show  that  the 
verdict  of  the  jury  is  fully  justified  on  all 
the  issues,  that  no  reversitde  error  has  been 
made  to  appear,  and  the  Judgment  upholding 
the  will  should  be  w***"^. 
No  error. 


an  N.  c.  41S) 
OAMPBBILL  T.  OAMPBBLL.    (Mo.  SSd.) 

(Supreme  Court  of  Nortii  Carolina.  AprQvT, 
1920.) 

1.  PLKADINO  «=385(5)— DxnNDANT  SBBVED  BT 
PUBLIOAIIOR    XNTrrUD    TO    TWSNTT  DATS 

TBOH  n&n  or  labs  pdkuoakion  ih  whict 

TO  AHBWKB. 

Where  ser^e  Is  br  puUicatiott.  defendant 
is  entlQed  to  20  di^rs  from  last  day  of  publi- 
cation  in  which  to  answer,  under  Lawi  1010, 
e.  804,  $  1,  providing  that  summons  shall  be 
made  returnable  before  the  clerk  at  a  date  nam- 
ed therein,  not  less  than  10  nor  more  than  20 
days  from  the  issuance  of  writ,  notwithstand- 
ing the  20-day  period  from  issuance  of  writ  ex- 
pired before  last  day  of  pubUcatitm. 

2.  DIVOBOI  «=s»iel— DSTArtiT  JVDaHBNT  uir- 
DKBSD  FKBHATUaXLT  WILZ.  KB  BBT  ABIDB. 

In  divorce  action,  where  service  was  by 
publication,  and  where  last  day  of  publication 
was  August.  23d,  a  drfault  judgment  rendered  a 
the  August  term  will  be  set  aside  for  irregu- 
larity, since  defendant  was  entitled  to  20  days 
from  August  23d  in  wUch  to  answer  or  demur. 

3.  PLEADnra  «3>86(1)  —  DBRHDAirr'B  uoht 

TO  20  DATS  TO  FEUD  NOT  HBffraiOTED  BT 
8TATUTB  AB  TO  PKBSUUKD  DEMIAI^ 

Defendant's  right  to  "20  days  in  which  to 
answer  or  demur"  is  not  taken  away  by  Bevisal 
1905,  8  1664,  providing  that  material  facts  in 
divorce  complidnt  shall  be  deensd  denied  by 
defendant. 

4.  JuDouHT  «=»8T9(1)— Bhowiho  or  mno- 

BIOITB  DERNro  BBPOU  tUPITlflO  ASIDE. 
In  a  proceeding  to  set  aride  a  judgment  ei- 
ther for  irregnlai^  or  excosalrfe  nef^ect,  the 
mover  must  show  that  it  lus  a  meritorious  de- 
fense. 

5.  DxvcttOK  ^161  —  UEBtaaiovm  dsritbb 

HOT  nSOTSaABT  TO  SRTine  AflUHB  DITOBOB 

JUDOIOIIT. 

The  rule  that  a  meribHious  defense  must 
be  shown  in  order  to  have  judgment  set  aside 
for  irregularity  or  excusable  neglect  does  not 
apply  to  an  action  for  divorce,  since  in  such 


4=»For  ofber  eases  see 
1Q2SJIL-.47 
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action  it  Is  presumed  as  a  matter  of  law  that 
there  ia  a  meritorious  defense,  and  the  facts 
must  be  found  by  a  jury  under  proceedings  that 
are  regular  on  their  face. 

Appeal  from  Superior  Ooort,  Snny  County; 
McElroy,  Judge. 

Action  by  J.  S.  Campbell  against  Mary  J. 
Campbell.  On  motion  to  set  aside  Judgment 
for  plaintiff  on  ^ound  of  anrprise  and  ir- 
regularity. Motion  allowed,  and  plaintiff 
appeals.  Affirmed. 

J.  H.  Folger,  ot  1ft  Airy,  B.  0.  I'reeman, 
of  Dobaon,  and  Carter  ft  Garter,  of  Mt.  Airy, 
for  appellant 

Oravea  &  Graves,  and  W.  Ij.  Beece^  of 
Doiwon,  fbr  appellee. 

CLABE,  C  J.  The  sanunons  was  Issued 
Jniy  21t  returnable  August  8  before  the 
de^  under  Hie  provisions  of  Lawa  1919,  c. 
801: 

'''To  restore  the  provisions  of  the  Code  of 
Civil  Procedure  in  regard  to  process  and  plead- 
ings, and  to  expedite,  and  reduce  the  cost  of 
lidgation.'* 

The  defendant  being  out  of  the  state,  serr- 
Ice  was  ordered  to  be  made  by  publication. 
The  time  required  for  publication  terminated 
August  23,  1919. 

[1]  As  section  1  of  said  act  provides  that 
the  summons  shall  be  made  returnable  before 
the  derk  "at  a  date  named  therein,  not  less 
than  10  days,  nor  more  than  20  dajrs  from 
the  issuance  of  said  writ,"  and  service  by 
pnbllcatiui  not  having  been  comideted  on 
August  8,  the  time  was  necessarily  extended 
by  op^atltm  of  law  till  the  expiration  of 
the  four  successive  publications  required  by 
statute  to  perfect  service.  Tbe  complaint 
was  filed  July  21,  and  publication  being  com- 
pleted by  August  23,  the  defendant  was  entitl- 
ed to  20  days  thereafter  to  answer  or  demur. 

This  is  the  clear  meaning  and  intent  of  this 
statute,  and  was  so  h^d  at  this  term  by 
Walker,  J.,  In  Lumber  Oo.  v.  Arnold,  179  N. 
G.  — .  102  S.  E.  409.  We  repeat  It  as  the 
profesBl<m  is  desirous  of  a  omstructitn  of  the 
sutute,  wherever  there  is  any  possibility  of 
a  doubt. 

The  defendant  being  entitled  to  20  days 
from  August  23  in  which  to  answer  or  demur, 
the  case  could  not  stand  for  trial  at  the  term 
of  court  beginning  August  25,  unless  the  de- 
fendant had  waived  it  an  appearance, 
or  by  filing  a  demurrer  or  answer. 

[2]  This  was  an  Irregularity  upcm  the  tece 
of  the  record,  and  the  Judgment  was  properly 
set  aside  on  that  ground.  We  may  say  that 
exactly  the  same  inwceeding  should  be  fol- 
lowed where  there  is  an  attadunmt  Issued, 
and  publlcatlm  there  as  the  basis  of  service. 
Such  publlcatlim  requiring  a  t<mger  time  than 
the  20  days  spedfled  for  the  return  of  the 
summons  befcun  the  clerk,  as  a  matter  in  due 
course  the  cause  stands  over  until  the  publi- 


cation is  completed,  after  which  date  the 
defendant  Is  entitled  to  20  days,  If  he  so 
elect  in  which  to  file  hla  answer  or  demurrtf, 
unless  he  shall  raise  an  Issne  by  filing  a 
demurrer  or  answer  within  less  time. 

[3]  The  plaintiff  in  this  case  Insists  th&t, 
this  being  an  action  for  divorce,  the  law  puts 
In  a  d^lal,  and  therefore  the  defwdant 
was  not  entltted  to  "20  days  in  whldi  to 
answer  or  demur.**  We  do  not  ao  under- 
stand the  law.  Bev.  {  1S04,  provides: 

'He  material  facts  in  every  complaint  ask- 
ing for  a  dlTorce  shall  be  deemed  to  be  denied 
by  the  defendant,  whether  the  aaine  shall  be 
actually  denied  by  pleading  or  not,  and  no  judg- 
ment ahaU  be  f^ven  in  favor  of  the  plaintilC 
on  any  such  complaint  nntn  such  facts  have 
been  found  by  a  jury." 

The  object  of  this  statute  was  to  prevent 
Judgment  being  taken  by  default  or  by  col- 
lusion, and  to  require  the  facts  to  be  found 
by  a  Jury.  It  certainly  was  not  Intended 
thereby  to  deprive  the  defendant  of  the  ri^t 
given  to  every  oth&r  defendant  of  20  days  In 
which  to  file  comidaint  or  answer.  If  at  the 
end  of  such  20  days  no  answer  or  demurrer 
is  on  file  the  plaintiff  Is  entitled  to  Judgment 
by  default  final,  or  by  default  and  inquiry, 
as  the  case  may  be,  in  all  other  actions,  but 
In  divorce  cases  If  no  answer  or  demnrrw  Is 
filed  within  20  days  the  law  provides  that 
the  complaint  Is  nevertheless  deemed  denied, 
and  Its  material  all^tion  must  be  proven 
to  the  satisfaction  of  the  Jury. 

Within  the  20  days  the  defendant  may 
file  an  answer,  going  beyond  the  bare  legal 
denial  presumed  by  law,  for  she  may  set  up 
affirmative  defaces,  aucb  as  Invalidity  of 
marriage,  Justification,  ccmdonatlon,  ctxmlv- 
ance,  recrimination,  and  statute  of  limita- 
tions. 14  Oyc  671. 

Under  the  original  Gode  of  Procedure 
adopted  in  1868,  the  intention  was  to  simp- 
lify and  expedite  the  trial  of  causes  and  to 
reduce  the  expense  of  legal  inoceedlngs.  The 
most  marked  features  of  this  new  procedare 
probably  were: 

CI)  The  ab<^ltion  of  the  distinction  between 
law  and  equity,  and  between  forms  of  ac- 
tions and  to  provide  that  there  should  be  only 
one  form  of  action.  Const  art  4,  {  1. 

(2)  The  other  striking  feature  of  the  new 
procedure  was  that  all  sumnumses  should  be 
returnable  before  the  clerk,  and  that  all 
pleadings  Should  be  made  up  and  perfected 
before  him;  that  when  an  Issue  ot  law  Is 
raised  an  appeal  should  lie  to  the  Judge  at 
diambers,  and  to  be  promptly  acted  oo  hj 
him  and  returned,  and.  further,  tttat  wtken 
an  Issue  of  fact  arose  upon  tiie  pleadings 
and  In  snch  case  only,  tiie  cause  should  be 
transferred  to  be  tried  before  the  Judgre  at 
term.  This  eliminated  very  much  delay  and 
expense  In  1^1  jnoeeedbiga,  for  no  cases 
could  be  on  the  dotftet  before  fb»  Judge  at 
teitn  tor  trial  except  those  in  vhlcb  iBsoes 
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of  &ct  had  been  formulated  before  the  derb 
tj  the  pleadings. 

This  system  has  been  continued  hi  all 
the  states,  unchanged,  In  which  the  new  pro- 
oednre  had  been  adopted,  It  Is  bellered,  ex- 
cept In  this  state.  In  this  state,  at  that  time, 
our  people  were  much  onbarrassed  by  the 
results  of  the  war,  and,  instead  of  desiring 
expedition  in  the  determination  of  actions, 
tliere  was  a  desire  to  put  oft  as  Itmg  as  pos- 
sible the  rendition  of  Judgments  for  debt 
Accordingly  what  was  commonly  known  aa 
the  "Batchdor  Act"  entitled  "An  act  suspend- 
ing the  Code  of  Civil  Procedure  In  certain 
cases,^  dkapter  76,  Laws  1868-^.  ratified 
March  22,  1869,  was  enacted,  which  provided 
that  summonses  should  be  made  returnable 
to  the  term  instead  of  before  the  derk. 
This  act  provided,  section  13,  that  the  sns- 
prading  act  should  be  temporary  and  In  force 
only  "untU  the  flrat  day  of  January,  1871." 
But  owing  to  the  financial  conditlcms  of  the 
time  It  was  later  continued  Indefinitely  and 
then  by  oversight,  though  contradictory  to  the 
concept  and  intent  of  the  Oode  of  Civil  Fro- 
cednxe  (which  required  all  i»rocess  to  be 
Issoed  returnable  before  the  dwk)  it  has  en- 
dured to  this  time,. though  snch  anomaly 
has  not  obtained,  it  la  bdleved,  In  any  other 
state. 

Tb»  Stuqpoidlng  Act  was  dlscossed  in  Mc- 
Adoo  T.  Beabov,  6S  N.  C.  491;  thwe  btinc 
■  dissent  lonn  the  ground  that  the  act  was 
onoonstltatlonal.  Hie  statute  of  1919  (chap- 
ter 304,  Icnown  as  "Orlsp  Act,"  was  In- 
tended, as  expressed  In  its  title,  simply  "to 
restore  the  prorisdons  of  ttie  Code  of  CSvil 
Procedure  In  regard  to  process  and  plead- 
ings, and  to  expedite  and  reduce  the  cost  of 
iitl^tlon.'*  The  Suspending  Act  was  an 
anamal7,  grafted  np<»  the  sinvle.  and  ex- 
pedlttous  Byetem  of  Qie  Ckkle  of  Olvil  Fro- 
cednra^  as  it  was  orlgbuUly  adopted  here, 
and  as  it  has  continued  to  prevail  In  all  the 
otlieir  states  that  adi^ted  it  Such  snspoi- 
sion  was  intended,  as  stated  in  the  act^  to 
be  tttnpuary. 

The  motion  to  set  aside  the  judgment  was 
made  uptm  the  ground  of  surprise  and  also 
tor  Inregnlarltar.  But  the  latter  ground  be- 
ing snffidoDt,  tile  other  detect  need  not  be 
discussed,  and  Indeed  seems  not  to  have  bem 
considered      Uie  Judge, 

[4, 1]  It  is  true  ttiat  in  a  proceeding  to  set 
aside  a  Judgment  either  tor  Irregnlsrlty  or 
excusable  nei^ect  the  mover  mnst  diow  that 
it  has  a  meritorious  defena&  Miller  v.  CJurl,' 
102  N.  a  4,  77  S.  B.  952;  Oirrle  v.  Mining 
Co.,  1S7  N.  a  209,  72  S.  B.  980;  Soott  V.  life 
Assa,  137  N.  a  516,  00  8.  B.  221.  But  that 
does  not  apply  as  to  an  action  for  ^ymx, 
for  It  is  presumed  as  a  matter  of  law  tliat 
there  Is  a  meritorious  defense,  and  the  facts 
must  be  found  by  a  Jury  under  iffoceedlngs 
that  are  i-egular  <m  their  ftice. 

Affirmed. 


739 


om  N.  c.  US) 

BROWN  at  al  V.  JAOESON,  Sheriff,  et  aL 
(No.  2800 

(Snpreme  Court  of  North  Oarolitta.  Mardi  81. 
.  1920.) 

1.  Taxatioh  ^>122--Oobfqbatxoit  hdst  pat 
tax  on  oantal  stock  tob  biocxhounb 
to  BnnxncpT. 

Under  Machinery  Act  1017,  {  4,  for  a  stodi- 
holder  to  daim  the  exemption  In  ease  of  a 
domestic  corporation,  It  mast  appear  that  the 
corporation  itself  pays  a  tax  on  the  capital 
stock,  and,  where  that  does  not  appear,  the 
sto^older  is  not  entitled  to  the  exempti<m. 

2.  Taxation  '  «=»169— Cobpok&tioM  held 
8dbbidiabt  ov  fobbioh  oobpobatioit  bo 
that  holdeb  or  stock  oahvot  xboapb  tax- 
ATION. 

The  Atlantic  Coast  line  Railroad  Oompany 

of  Virginia,  which  was  Incorporated  in  Nwtii 
Carolina  as  a  corporation  of  that  state  by  Pnb. 
Laws  1899,  c.  77,  la  a  subsidiary  of  the  At- 
lantic Coast  Line  Railroad  Company  of  Vir- 
ginia, and  as  snch  Issued  no  capltid  stock,  so  a 
holder  of  stock  of  the  Virginia  company  cannot 
escape  taxation  on  such  stock  by  reason  of  the 
incorporation  in  North  Carolina. 

8.  Taxation  «=»169— Hoij>bb  or  stock  or 
roBBiaN  ookpobatiok  hot  xnzrxLED  to 
bxeuftion  whxbb  cobfobaixoh  dobs  not 

pat  rSANOHIBB  TAX. 

The  hxAdet  of  caidtal  stock  boned  by  the 
Atlantic  Coast  Line  BaUroad  Company,  a 
foreign  corporation,  cannot  escape  taxation  un- 
der Machinery  Act  1917,  f  4,  declaring  that 
no  individual  stockholder  of  any  foreign  cor- 
poration is  reqalred  to  pay  taxes  on  its  capital 
stock,  if  two-thirds  of  its  entire  property  Is 
^tuated  and  taxed  In  the  state  and  the  corpora- 
tion pays  a  f randiiae  tax  on  its  entire  ctfital 
stock;  the  two  requirements  fixed  not  being 
met. 

Allen,  dissenting. 

Appeal  from  Superior  Court,  New  Han- 
over C!onnty ;  Stacy,  Judge. 

Suit  by  John  H.  Brown  and  others  against 
Qeorge  O.  Jackson,  Sheriff  of  New  Hanover 
Coant7,  and  others.  From  a  Judgment  dis- 
solving an  injunction,  plalnOtts  a^eal.  Af- 
firmed. 


An  injunction  was  issued  In  this  case  re- 
straining the  defendant  from  collecting  taxes 
assessed  and  levied  upon  certain  shares  of 
stock  issued  by  tlie  Atiantlc  Coast  Line  Rail- 
road Company  of  Virginia  and  heUm^g  to 
the  plaintiff  and  his  associates.  The  Injunc- 
tion was  returnable  befbre  Stat^*  Judge,  in 
tbe  county  of  New  Hanover,  aa  the  29th  day 
€t  Joly,  1919.  His  honor  dissolved  the  In- 
junction, and  tile  lAalntlflh  appealed  to  the 
Snpreme  Court 


^saFor  otbsr  ossss  sts  same  tople  sad  KBT-NUMBBR  In  all  K«r-NnmlMna  Digests  and  Infl^ss 
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J.  O.  C&rr,  of  Wilmington,  and  TUlett  & 
Gnthrte.  of  Charlotte,  for  appellants. 

Jas.  S.  Manning,  Atty.  G^.,  Frank  Nash, 
Asst  Atty.  Gen.,  and  Maraden  BeUan^,  for 
City  of  Wilmington. 

Bobert  Buark,  of  Wilmington,  fbr  New 
HanoTcr  Connty. 

BBOWN,  J.  This  action  Is  bronght  to  en- 
join the  sherUr  of  New  Hanov^  county  from 
collecting  taxes  upon  the  shares  of  stock  Is- 
sued 1^  a  corporation  called  the  Atlantic 
Ooast  Line  Ballroad  Company  of  Ylrglnla^ 
owned  by  the  plalntlflCs,  all  of  whom  are  resi- 
dents and  citizens  of  the  state  of  North  Car- 
olina. It  Is  contended  that  the  plaintiffs  are 
not  required  to  list  or  pay  the  taxes  ai>- 
on  said  stock  under  the  Machinery  Act  of 
1917,  chapter  231,  latter  part  of  section  4, 
which  reads  as  follows: 

"Indirldaal  stochholdera  In  any  corporation, 
joint-stock  association,  limited  partnership  or 
company  paying  a  tax  on  its  eaidtal  stock  shall 
not  be  reqalred  to  pay  any  tax  on  said  stock 
or  list  the  same,  nor  shall  corporattons  legally 
holding  capital  stock  In  other  corporations  up- 
on which  the  tax  has  been  paid  by  the  corpora- 
tion Isaaing  the  eame  be  required  to  pay  any 
tax  on  said  stock  or  list  the  same. 

"Nor  ahall  any  Individual  stockholder  of  any 
foreign  corporation  be  required  to  list  or  pay 
taxes  on  any  share  of  Its  capital  stock,  if  two- 
thirds  in  Tains  of  Ito  entire  property  Is  sitaated 
and  taxed  in  the  state  of  North  Carolina,  and 
the  nid  corporation  pays  a  franchise  tax  on  its 
entire  issued  and  ontstanding  capital  stock  at 
the  same  lata  as  paid  by  domastle  corpora- 
tions." 

The  General  Anembly  for  a  long  nnmb^ 
<a  years  baa  required  domestic  corporations 
to  pay  the  tax  np<Hi  tbe  corporate  stock,  and 
when  so  done  the  shareholder  la  not  required 
to  list  the  stock  for  taxation.  It  la  not  nec- 
essary for  US  to  dlscosB  the  reasons  which 
have  prompted  the  Qoieral  Assembly  to  sub- 
sequently re-enact  the  above  quoted  statute 
fbr  BO  many  yeara. 

[1]  In  order  that  the  stoddiolder  dull  get 
the  benefit  of  the  statute,  It  must  ai^tear  not 
only  ^t  flie  corporation  Is  a  domestic  cor- 
poration, but  that  the  corporation  itself  pays 
a  tax  on  the  capital  stock.  In  the  answer  of 
the  Tax  Commission  In  this  case^  It  Is  ex- 
pressly  denied  that— 

"The  said  corporation  has  paid  taxes  upon 
any  valuation  ot  its  property  which  included 
the  value  of  the  copltal  stock  of  the  Atlantic 
Coast  Line  Railroad  Compauy,  or  that  the  said 
Company  pays  a  tax  <m  Ita  capital  stock  In  this 
state.** 

There  is  no  evidence  whatever  In  this  rec- 
ord nor  nny  finding  of  fact  to  justify  the  con- 
clusion that  the  Atlantic  Coast  Line  Rail- 
road Company  pays  taxes  upon  Its  capital 
atock  to  the  state  of  Nc»th  Carolina. 


[2]  We  agree  with  the  learned  counsel  that 
the  Atlantic  Coast  Line  Railroad  Company 
of  Virginia  is  a  corporation  of  the  state  of 
North  Carolina,  and  that  It  was  so  decided 
In  Staton  v.  B.  B..  144  N.  a  146,  56  &  £.  TM, 
and  affirmed  In  R.  B.  t.  Spteoer,  166  M.  C 
622,  82  S.  E.  SSL 

While  this  Is  true,  there  Is  another  corpo- 
ration known  as  the  Atlantic  Coast  Line 
Railroad  Company  of  Virginia  which  was 
incorporated  by  the  Legislature  of  Virginia 
and  Is  a  forel^  corporation. 

The  Atlantic  Coast  Line  Railroad  Com- 
pany referred  to  la  the  Staton  Cose  is  a 
domestic  corporation  created  by  the  General 
Assembly  of  North  Carolina  on  the  13th  day 
of  February,  tSOd,  chapter  77,  Acts  1899,  the 
the  title  at  tbBtxt  being  as  ltdlows: 

"An  act  to  ratify  the  oonsolldatioD  of  the 
Petersburg  Ballroad  Company  with  the  Keb- 
mond  and  Petersburg  Railroad  Company,  under 
the  name  of  the  Atbmtie  Coast  I^ne  Bidlroad 
Company  ot  Virginia,  and  to  Incorporate  tba 
said  Atlantic  Coast  IJne  Ballroad  Conpany  ef 
Virginia  in  North  Carolina." 

This  Is  the  only  statute  enacted  hj  any- 
General  Assonbly  of  {torth  Carolina  relat- 
ing to  this  matter.  It  creates  a  North  Caro- 
lina corporation  by  the  same  title  as  the  Vir- 
ginia corporatloD  and  oiables  It  to  own  and 
operate  certain  railroads,  etc,  upon  condi- 
tion that  tlie  property  of  the  said  Atlantic 
Coast  Line  Ballroad  Company  of  Virginia, 
in  tills  states  shall  always  be  liable  to  tax- 
ation under  Cbe  Constitution  and  laws  of  this 
state,  and  that  the  said  corporation  shall  be 
subject  to  the  tarUEs,  roles,  and  regulatlona 
prescribed  by  ttw  Board  «C  RsUroad  Conunls- 
sloners. 

It  Is  a.  well-known  fact  that,  prior  to  tbat 
act,  flie  Wilmington  ft  WOldon  Bsllrosd 
Company,  a  part  of  the  Atlantte  Coast  Un» 
system,  claimed  entire  exemption  from  tax- 
ation on  Its  property  under  the  terms  of  Ito 
orlglnsl  diarter.  This  act  of  1889  contains 
no  special  prorlalons fixing  Uie  amoont  tttbm 
oipltBl  attKik,  the  number  of  shares,  or  tlie 
conditions  under  whltai  It  may  be  Issued.  It 
la  perfectly  apparent  that  thoe  was  no  pur- 
pose to  tone  any  Bto<^  certificates  under  ttie 
authority  of  that  act,  and  it  is  not  dalsaed 
that  any  were  ever  issued  by  Its  autborltr- 
,It  seems  to  us  too  plain  for  argument  that 
there  are  tmt  corporationa  called  by  tbe 
name  of  Atlantic  CSoast  Une  Ballroad  Com- 
pany of  TlrginlB,  (me  created  the  Legisla- 
ture of  North  Carolina,  a  domestic  corpora- 
tion, her^before  referred  to,  and  one  cre- 
ated  by  the  Legislature  of  Virginia,  whtdk  to 
a  foreign  corporation. 

The  North  Carolina  corporation  Is  elm- 
ply  an  ancillary  corporation  of  the  Atlantic 
Coast  Line  system,  which  is  empowered  to 
own  property  and  may  sue  and  be  sued,  but 
has  nev«  Issued  any  stock.  All  of  the  stock 
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of  the  Atlantic  Coast  Line  was  Issued  tir  the 
parent  corporation  chartered  by  the  Legisla- 
ture of  Virginia,  which  1b  plainly  a  foreign 
corporatiOD.  The  atock  certlflcatee,  them- 
aeSxeM,  show  on  their  face  that  they  were  is- 
sned  by  a  corporation  'incorporated  under 
the  laws  of  the  state  of  Virginia."  ^ua  It  is 
manifest  that  the  plaintifTa  stock  was  not 
isBoed  by  a  domestic  corporation  and  by  an- 
tbority  ot  fba  state  of  North  Carolina,  bnt 
by  a  foreign  corporation  and  by  authority  of 
the  state  of  Virginia. 

[3]  In  order  that  the  plaintiffs  may  avail 
themselves  of  the  latter  clause  of  the  act  of 
1917,  hereinbefore  quoted,  flie  statute  Is  per- 
emptory that  it  must  appear  that  two-thirds 
In  value  of  the  oitlre  property  of  the  Atlan- 
tic  Coast  Line  Railroad  Company  of  Virginia 
(the  for^gn  corporation)  Is  situated  and 
taxed  in  the  state  of  North  Gandlna,  and 
that  the  said  corporation  pays  franchise  tax 
on  Its  entire  issued  and  outstanding  capital 
stot3t  at  tiia  same  rate  as  paid  by  dnnestlc 
corporations.  Nothing  of  that  sort  appears 
In  this  record,  and  we  do  not  understand 
that  It  la  dalmed  that  It  does. 

It  la  said  that  Uils  stock  has  not  been 
listed  for  taxation  by  its  owners  under  the 
generally  accepted  bdlef  that  it  was  not  re* 
Quired  and  that  this  Interpretation  of  the 
law  has  been  heretofcwe  fccqniesced  in  by 
the  state  taxing  officials.  '  This  may  be  true, 
as  ttie  matter  has  new  beoi  broui^t  to  this 
court  before.  •  While  the  writer  sincerely 
regrets  the  misunderstanding  and  consequent 
dlsappf^tmoit  to  owners  of  the  stod^  grow- 
ing out  of  sndi  mlnmderstandlng;  yet  each 
Judge  must  intviwM  the  legislative  will  as 
lie  flnds  It  written  according  to  his  sincere 
convictions,  and  to  flie  majority  of  this  court 
the  condnslcm  seems  to  be  irresistible  that 
Oie  plaintiffs'  stock  was  issued  by  a  foreign 
corporation,  and,  being  owned  citizens 
of  North  Oartdlna,  it  is  subject  to  the  tax 
levied  by  ttie  General  Assembly,  Inasmndi 
as  it  does  not  come  within  the  exception  con- 
tained In  the  statute. 

The  Southern  Railway  is  a  Virginia  corpo- 
ration, chartered  by  the  Legislature  of  that 
state.  Its  stock  Is  issned,  Just  as  the  Atlan- 
tic Coast  Line  stock  is  Issned,  by  authority 
of  the  Legislature  of  Virginia.  The  stock 
of  the  Southern  Railway  owned  by  citizens 
of  North  Carolina  has  always  been  required 
to  be  listed  for  taxation. 

In  conclusl<ni,  we  do  not  qnesdon  the  va- 
lidity of  the  statute  hereinbefore  quoted, 
which  has  been  the  legislative  tax  policy  of 
this  state  for  so  many  yeara  Acting  within 
Its  constitutlonBl  powers,  It  is  for  the  Legis- 
lature to  determine  the  sobjects  of  taxaUon, 
and  it  is  not  onni  to  deidare  what  it  shall 
include  and  what  It  shall  ondL 

Affirmed* 


WALKBB,  J.,  not  sitting. 
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CLARK,  O.  J.  I  concur  fully  In  the  opin- 
ion of  Mr.  Justice  Brown  for  the  court  In 
this  case,  who  makes  It  entirely  clear  tliat 
the  Atlantic  Coast  line  of  Virginia  as  char- 
tered by  the  state  of  Virginia  is  alone  au- 
thorized to  issue  the  stock,  and  that  the 
North  Carolina  Incorporation  of  the  same  is 
an  ancillary,  or  subsidiary  corporation,  with- 
out authority  to  issue  stock,  and  which  in 
fact  has  Issued  n«i6t.  It  was  incorporated  In 
this  state  for  tbo  pmpoae  of  making  it  a 
domestic  cwporatlon,  Out  our  oonrts  ndght 
have  Jurisdiction  of  its  (nmrations  here. 
This  was  dene  at  a  time  when  It  was  neoes- 
sary  to  procmre  a  recharter  of  that  part  of 
Its  line  vrhUSx  lay  between  Wrtdon  and  Cbe 
Virginia  state  llne^  which  this  state  refoaed 
to  do  except  upon  the  condition  that  it  should 
become  a  North  Carolina  corporation  for  tbe 
purpose  of  Jurisdiction  and  ot  control  by  the 
state  of  its  operaUons  in  tills  state.  Oiuu^ 
644.  Laws  1891;  Allen,  J.,  in  Cox  r.  B.  B.. 
166  N.  a  606,  82  S.  B.  9T9;  duptera  100 
and  28^  Pr.  Laws  1888.  In  the  same  nuumw 
this  state  has  required  the  domestication 
here  of  insurance  and  other  companies  be- 
fore authorizing  them  to  do  business  in  this 
state,  but  did  not  authorise  this  company 
nor  the  oth^  ctxnpanles  thus  Incorporated 
here  to  issue  stock.  Rev.  H  1194,  3900-3802, 
4747. 

In  Cox  V.  Railroad,  166  N.  a  664,  82  a  a 
980,  Allen,  J.,  says  that  It  had  been  held  In 
the  Staton  Case: 

"I^om  an  examination  and  cmdderation  of 
the  acts  of  the  Genwal  Assembly  of  tills  state, 
the  deCeadant  was  a  domestie  corporatton,  at 
least  in  BO  far  as  It  was  necsMory  to  ffivt  the 
courU  of  ihit  Ktaie  jvritdietion  over  causes  of 
action  arising  in  this  state." 

I  also  concur  in  the  ruling  that  if  tills  were 
a  domestic  corporation,  even  then  under  the 
terms  of  the  statute  the  stock  would  not  be 
exonpt  from  taxation,  though  that  matter  is 
purely  hypothetical  and  oiAter  dictum  in  view 
of  the  holding  that  this  is  stock  In  a  foreign 
corporation. 

However,  as  this  matter  has  been  dwelt 
upon  in  the  dissenting  opinion,  it  Is  not  im- 
proper for  me  to  say  that  in  my  opinion, 
ev&i  If  this  stock  bad  been  Issued  a  do- 
mestic corporation,  the  Legislature  has  no 
power  to  exempt  It  from  taxation,  and  there- 
fore the  court  should  l>e  very  slow  to  assume 
that  the  L^^latnre  passed  an  act  tliat  is  an- 
constitutional. 

The  Constltntion.  ot  N<wth  Carolina,  art  ^ 
I  8,  provides: 

**TMaUon  thaU  he  hp  siU/om  rule  and  ad 
valorem.  Laws  shall  be  passed  taxinib  by  uni- 
form role,  oil  moneys,  credits.  Investments  In 
bonds,  $took»,  joint-stock  companies,  or  other- 
wise ;  and  also,  all  real  and  personal  property, 
according  to  its  true  value  in  money.** 
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There  Is  such  a  thing  aa  "coUecting  taxes 
at  the  source,"  which  originated  probably  In 
the  National  Banking  Act,  and  the  Legisla- 
tore  might  direct  that  the  taxes  upon  the 
stock  in  any  corporation  should  be  deducted 
from  the  dividends,  if  any,  declared  In  favor 
of  each  stockholder,  and  that  the  companies 
shall  pay  the  same  direct  to  the  state  treas- 
urer and  to  the  sheriff  of  the  county  where 
each  stockholder  resides,  and  upon  certificate 
thereof  each  stockholder  should  be  exempted 
from  further  tax  thereon;  but  that  is  not  what 
Is  asserted  here,  which  is  merely  that,  if  the 
company  pays  taxes  on  its  capital  stock,  a 
very  small  tax  upon  the  company  Itself,  that 
the  stockholders  shall  be  exempt  from  pay- 
ment of  all  taxes  upon  their  individual  prop- 
erty, L  e.,  the  stock  which  they  hold. 

John  H.  Brown  Is  the  sole  plalntiCt  In  this 
case,  and  George  C.  Jackson,  sheriff  of  New 
Hanover,  and  T,  D.  Meares,  clerk  and  treas- 
urer of  Wilmington,  are  the  only  defendants. 
The  Atlantic  Coast  line  Railroad  Company 
has  no  possible  Interest  In  this  controretsy 
and  bence  is  not  a  party. 

The  plaintiff  not  only  admits  but  alleges  In 
his  complaint  as  the  ba^  of  bis  action  that 
he  is  tiie  owner  of  the  60  Oxaiet  of  stock 
whldb  he  asks  us  to  dedaie  exempt  from  tax- 
ation and  ttiat  other  oumera  of  svch  stock 
vlll  be  benefited  by  Oie  ezonptlon  if  we  ac- 
cord it  to  lilm. 

Shares  In  a  corporaUon  are  the  individual 
property  of  eacib  stocUudder  and  are  not  the 
properQr  of  the  corporation.  The  shares  of 
stock  are  not  assets  of  corporations,  but  are 
always  diarged  np  in  their  reports  as  a  'Ola- 
UUty."  Tb6  cerUflcate  of  shares  is  a  receipt 
or  due  Ull  tor  the  mon^  paid  in,  or  sDKKwed 
to  be  paid  In,  by  Oie  holder,  and  on  whlcb.be 
expects  to  receive  dividends  in  lieu  of  Inter- 
est Consequently,  each  stockholder  Is  liable 
for  the  tax  upon  his  own  property  and  can- 
not be  exempted  from  taxation  by  any  statute 
on  the  ground  that  the  company  pays  tans 
npon  Its  own  property. 

In  Oommlssionera  v.  Tobacco  Co.,  116  N. 
G.  446,  21  S.  E.  424,  this  court  held.  In  ac- 
cordance with  the  decision  rendered  by  Chief 
Justice  Smith  In  Belo  y.  Com*T8,  82  N.  Cl  41B, 
83  Am.  Bep.  688,  and  of  Adie,  J.,  In  WorOi 
Railroad,  80  N.  a  805,  and  Indeed  in  ac- 
cordance with  all  leg^  authorities  and  text 
tooks,  as  follows: 

"Ab  to  corporatioDB,  by  all  the  authorities,  It 
is  in  the  power  of  the  L^slatare  to  lay  the 
following  taxes,  two  or  more  of  them  in  its  dis- 
cretion -at  the  same  time:  (1)  To  tax  the  fran- 
■cbise  (including  in  this  the  power  to  tax  also 
the  corporate  ^vldends).  2.  ThB  capital  stod^. 
8.  The  real  and  personal  prcverty  of  tiie  corpo- 
ration. This  tax  is  imperative  and  not  diswe- 
tionary  under  the  ad  valorem  featnre  of  the 
Constitution.  4.  The  shares  of  stock  j»  th9 
hands  of  the  ttocMolder.  TbU  Is  also  <mf«ra- 
five  and  not  atorvtionarp^" 


This  last,  of  course,  Is  due  by  the  ovno- 
thereof,  the  stockholder. 

It  is  further  said  in  the  same  case  <a  Oe 
identical  pc^t  presented  here  as  foUcnra: 

"Originally  the  tax  upon  the  shares  of  atock 
was  collected  of  the  individnal  shareliolderB  tt 
their  several  places  of  residence.  Buie  v. 
Com'ra,  79  N.  C.  267.  But  under  that  method 
many  shares  failed  to  be  listed  for  taxatkm. 
Besides,  the  shares  of  nonresident  owners,  ex- 
cept those  of  national  banks,  escaped  taxatioa 
in  this  state  imder  the  ruling  in  Railroad  v. 
Com'rs,  81  N.  O.  454.  To  remedy  this,  the 
provision  was  passed  whldi  is  section  14  of 
chapter  286,  Laws  1803  [which  has  bem  soIh 
stautially  re^nacted  at  every  session  of  the 
Legislature  since],  and  which  requires  the  list 
of  shares  to  be  given  in  by  the  proper  officer  of 
the  corporation  which  shall  pay  the  same  in 
behalf  of  the  shareholders.  This  does  not  affect 
the  liability  of  the  shares  to  tax  as  the  property 
of  the  shareholders,  but  is  simply  for  the  con- 
venience of  the  state  in  coUectfsg  the  tax.  Tb» 
effect  is  merely  to  change  the  dtna  of  the  dtira 
for  taxation  from  the  residwee  of  tiie  owner  to 
the  locality  where  the  diief  office  of  tbe  corpora- 
tion is  eituated,  as  was  held  In  Wiley  v.  Ccnn'n, 
111  N.  O.  307  [16  S.  B.  642].  It  simply  ex- 
tends to  the  collection  of  taxes  due  by  share- 
holders in  other  corporations  the  mode  of  collec- 
tion already  in  force  as  to  shareholders  In  Na- 
tional banks.  *   •  • 

"The  capital  stpct  belongs  to  the  corpo ration. 
The  shares  or  certificates  of  stock  are  cmtlrclT 
a  different  matter.  Th^  belong  to  die  share- 
hf^ders  Indlvldnally,  and  under  tiie  Constitution 
must  be  taxed  ad  valorem  like  other  *propert7 
belon^ng  to  the  holder,  Indqyendently  of  the 
taxation  upon  the  oorpoxatira.  Its  fraachiaes, 
etc'" 

This  case  has  been  cited  with  approvaL 
Com'rs  V.  S.  S.  Co.,  128  N.  C.  559,  39  S.  B. 
18;  Lacy  v.  Packing  Co.,  154  N.  O.  671,  47  S. 
El  63;  State  v.  Wheeler,  141  N.  C.  775,  53 
S.  B.  358 ;  Land  Co.  v.  Smith,  151  N.  C.  72, 
66  S.  B.  641 ;  Pullen  v.  Corporation  Commis- 
sion. 152  N.  a  664,  68  S.  B.  156  ,  68  L.  R.  A. 

600,  684,  601,  note,  60  L.  R.  A.  367,  note. 

To  the  same  effect  are  the  dedsions 
throughout,  the  country  wbidi  can  be  found 
grouped  In  the  elaborate  notes  to  State 
Board  v.  Goggin  (111.)  68  L.  R.  A.  61»-«18, 
which  dte  the  above  case  at  pages  590,  6&4. 

601.  On  page  594  It  quotes  ftt>m  Chief  Jus^ 
tlce  Waite  in  Tenn.  t.  Wbltwortta,  117  U.  S. 
128,  6  Sup.  Ct  646,  29  li.  Bd.  SBSK  as  follows: 

"In  corporationB  four  dements  of  taxable 
value  •  •  *  are  sometimes  found:  (1> 
FranehisBs;  iSS)  capital  stock  In  the  hands  of 
the  corporation;  W  corporate  property;  and 
(4)  shares  of  the  cental  &tot^  handa  of 

the  MAvidudl  stoeUolttsra." 

In  Pullen  v.  Corporatloa  Commission,  182 
N.  C  653,  68  S.  BL  1S7,  Manning,  J„  far  tba 
rourt  says: 

"It  is  likewise  well  settled  by  the  lansuace  of 
onr  state  Constitution,  by  many  dedsions  of 
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this  court,  end  of  die  Supnma  Ooort  of  the 
United  States,  and  now  general^  aeoepted  law, 
tiiat  thfl  peopertj  of  a  dutrehcdder  of  a  corpora- 
tion In  Its  sbans  of  stock  is  a  separate  and 

distinct  spedea  of  property  from  the  propert;, 
-whether  real,  personal,  or  mixed,  held  and  own- 
ed by  the  corporation  itself  as  a  legal  entity. 
It  would  be  aseless  to  dte  anthority  to  support 
a  proposition  so  well  estaUislied  and  generally 
accepted." 

Brown,  J.,  In  the  same  case,  concnrrln^ 
says  at  page  662  (68  S.  E.  162): 

"I  agree,  also,  that  it  is  wdl  settled  that  the 
shares  of  stock  in  any  corporation,  when  owned 
by  indiTiduals,  ate  separate  and  distinct  prop- 
erty from  the  assets  of  the  corporation  and 
may  be  taxed  as  snch.** 

In  the  same  case  Hoke,  at  page  582  of 
152  N.  at  page  171  of  68  S.  B..  says,  quot- 
ing from  Bank  t.  Tenn.,  161  0.  S.  14^  16 
Sup.  Ct.  466,  40  U  Bd.  645: 

"The  capital  stock  of  a  corporation  and  the 
shares  into  which  such  stock  may  be  divided 
and  held  by  individual  shareholders  are  two  dis- 
tinct pieces  of  property.  The  capital  stock  and 
the  slurea  (tf  atoc^  in  the  hands  of  the  sliare- 
holdets  may  both  be  taxed,  and  it  is  not  double 
Uxation.  Tan  Allen  t.  Assessors,  8  Wall.  S73 
[18  Ij.  Ed.  229] ;  People  t.  CommissioDers,  4 
Wall.  244  [18  U  Ed.  344],  dted  in  Farrington 
T.  Tennessee,  95  U.  S.  687  [24  U  Ed.  558]. 

"This  statement  has  been  reitwated  many 
times  in  various  decisions  by  thia  court,  and  it 
not  now  ditputed  by  any  one." 

The  stock  held  by  each  shareholder  in  a 
corporation  is  the  indlTidual  property  of  flie 
shareholder  to  be  sold,  devised,  or  disposed 
of  at  his  will  alone.  It  is  In  no  sense  the 
property  of  the  corporation,  or  in  any  wise 
SDbJect  to  Its  control,  and  the  General  As- 
sembly under  the  Oonstitutlon  must  tax  it 
as  the  property  of  the  owner  by  uniform  rule. 
It  cannot  be  exempted  from  taxation  In  the 
hands  of  the  owner  because  the  corporation 
Is  required  to  pay  tax  upon  its  own  pr<^rty 
or  privileges. 

This  action  seeks  to  secure  Judicial 
c<nistructloD  the  exemption  from  taxation  of, 
it  is  estimated,  $4,000,000  of  AtlanUc  Ooast 
'Une  stock  owned  by  residents  of  this  state, 
and  thus  make  it  a  "nontaxable  7  per  cent. 
sto(^."  This  would  throw  upon  those  not 
able  to  own  such  stodc — ^upon  tlie  laborers, 
farmers,  and  others  who  create  the  wealth 
of  tlie  state,  in  addition  to  their  own  taxes 
already  snffltdeatly  high — the  payment  of 
this  tax  which  should  be  paid  (under  the 
Oonstitutiwi  and  in  Justice)  by  those  who 
are  able  to  invest  their  surplus  In  the  stocks 
of  this  corporation. 

By  Ordinance  S4>  Convention  of  1866,  those 
In  control  of  the  Wilmington  ft  Weldon  Rail- 
road Company  (the  predecessor  to  this  cor- 
poration) whldi  had  been  largely  buUt  by 
the  issnanoe  of  state  bonds,  procured  the  priv- 
ilege under  whidi  merj  holder  of  91,000  of 


any  valid  state  bonds  (which  a  few  years 
later  were  refunded  by  the  state  at  40  cents, 
i.  e.,  $400,  in  new  4  per  cent  bonds)  could 
present  it  to  the  state  treasurer  and  would  ^ 
receive  in  exchange  ten  shares  of  the  state's 
¥1,600,000  stock  in  the  then  Wilmington  & 
Weldon  Railroad.  This  stodc  by  the  pro- 
cess of  watering  its  shares  and  distributing 
bonds  as  bonuses  to  its  stodiholders  Is  now 
worth  $40  or  more  for  every  $1  so  invested. 
See  Allen,  Cox  v.  B.  R.,  166  N.  a  at  page 
655,  82  S.  E.  070.  This  should  be  snffldent 
without  DOW  exemptii^  this  stock  from  all 
burdens  of  the  state,  county,  and  dty  govern- 
ments, on  the  alleged  ground  that  the  corpo- 
ration pays  taxes  upon  its  own  property,  for 
which  it  is  liable  like  all  property  holders. 

There  was  a  time  when  this  corporation 
and  also  the  Seaboard  Air  Line  Railway  (and 
the  predecessors  of  both)  dalmed  and  ob- 
tained for  many  years  an  exemption  from 
taxation  on  their  property.  This  exemption 
from  all  taxation  by  the  corporation  itself 
continued  down  till  1892,  when,  in  R,  R.  v. 
Alsbrook,  110  N.  C.  137,  14  S.  E.  662,  It  was 
declared  that  such  exemption  was  contrary 
to  the  state  ConstttutlMi  which  required  a 
uniform  taxation  on  all  property  and  the 
exemption  was  held  invalid.  On  a  writ  of 
error  to  the  United  States  Supreme  Court, 
this  decision  was,  In  every  respect,  affirmed 
(R.  R.  V.  Alsbrwik,  146  U.  S.  279,  13  Sup.  Ct 
72,  36  L.  Ed.  972),  and  it  has  often  since  been 
dted  as  authority.  Seedtatl<HisinAnna.  Ed. 

It  would  be  sardonic  to  restore  this  ex- 
emption from  taxation  whldk  was  taken  trom 
the  company  itself  by  transferring  tbe  ex- 
emption to  the  stock  in  the  lianda  of  the 
stockhoIdNS.  Indeed,  if  Qie  stock  of  one 
corporation  can  be  exempted  from  taxation 
because  the  corporation  pays  tax  on  Its  own 
property,  then  the  stock  of  every  corporation 
in  the  state  can  be  thus  exempted,  and  there 
will  be  a  gross  partiality  in  ex^ptlng 
"stocks'*  which  are  named  In  the  Constitu- 
tion as  liable  for  taxation  od  valorem,  while 
all  others  must  pay  taxes  on  their  property 
ot  every  description,  mere  is  no  reaam 
why  13iose  rich  ourag^  to  invest  in  stocks 
shall  be  exnnpted  from  taxation  whicb  will 
thus  be  thrown  upon  those  who  have  no  sur- 
plus to  invest  In  that  manner.  If  stoA- 
holders  can  be  exempted  from  taxatltm  on 
their  stocks  because  the  corporation  pays  tax 
on  its  own  proper^,  with  equal  reason  the 
mortgage  bonds  issued  by  such  corporations 
should  be  exempt  because  the  corporation 
pays  taxes  on  the  property  covered  by  the 
mortgage 

Of  all  times,  when  high  taxation  causes 
complaint,  there  should  be  equality,  and  no 
spedal  privileges  by  reasm  of  the  exemption 
of  the  property  of  HHwe  who  are  best  aUe 
to  bear  it 

The  Constitution  of  this  Mate,  art  6.  |  8, 
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qiedfles  tbe  only  property  which  may  be  ex- 
empted from  taxation,  and  in  It  there  Is  no 
aathorlty  to  the  L^lslature  to  exempt  the 
oumer$  of  the  ^'stocks"  and  "bonds"  of  any 
corporation  from  payment  of  taxes  npon  the 
true  valqe  thereof  because  the  corporation 
has  paid  taxes  (as  it  rightly  should  do)  upon 
Its  own  propertJ^  nor  for  any  other  reason. 
In  that  same  article,  |  5,  there  la  authority  to 
exempt  "wearing  apparel,  arms  for  muster, 
household  and  faltchen  furniture,  the  mechan- 
ical and  agricultural  implements  of  mechan- 
ics and  farmers,  libraries  and  sdentlflc  In- 
struments, or  any  other  personal  property, 
to  a  value  not  eaeeedinff  fSOO."  But  the 
state  has  felt  so  poor  that  every  farmer  and 
mechanic  for  more  than  50  years  has  been  re- 
quired to  pay  taxes  on  his  clothing  for  his 
family,  his  household  and  kltdien  fuiiiitare, 
his  bla^smlth'a  and  farming  tools  and  plows 
"above  925,**  until,  tbe  matter  being  called 
to  the  attention  of  tbe  Legtslatare  (see  con* 
currlng  oiilnlon  In  this  court,  Wagstaff  v. 
HUfhway  CoramlBslop,  177  N.  C  at  bottom  of 
page  860, 99  S.  EL  1},  fills  exemption  was  rais- 
ed to  $300  tm  the  first  time  by  tbe  Legisla- 
ture of  1919. 

Those  who  labor  and  toil  have  been  re- 
quired to  pay  taxes  on  everything  above  $25 — 
on  their  pots  and  pans,  the  washing  tub  of 
the  washerwoman,  the  farmer  on  bis  plows, 
the  blacksmith  on  Ills  tools,  and  every  one 
on  everything  above  f  2S.  This  has  been  tbe 
policy  of  this  state  as  declared  by  th^  IJegis- 
lature.  We  are  now  asked  to  say  that  the 
Legislature,  contrary  to  the  equality  of  tax- 
ation required  alike  by  the  Ccmstitutlon  and 
by  Justice,  had  power  to  exempt,  and  has 
exempted,  the  owners  of  more  than  a  million 
dollars  of  the  best  proper^  In  the  state,  the 
stock  of  Its  moat  prosperous  corporation,  from 
paying  any  share  of  the  burden  of  maintain- 
ing the  government  nnder  which  they  live, 
and  thus  make  It  nontaxable,  though  this 
court  and  Qie  United  States  Supreme  Court 
have  held  that  the  proper^  of  the  corporation 
Its^  could  not  be  exempted  from  taxation 
tbe  act  of  the  L^islature. 

It  !■  a  maxim  of  the  law,  as  well  as  of  po- 
litical economy,  that  the  "power  to  tax  is 
tbe  powor  to  destroy,"  and  there  is  no  power 
more  deadly  to  tbe  prosperity  of  a  pe<^le 
than  to  Increase  taxatl<ni  on  those  of  small 
means,  and  who  1^  Ouir  labw  and  their  ef- 
finta  flam  a  bare  Uvtoft  by  exemptiiig  the 
wealthy,  and  powerful  ancr^tiona  of 
wealth,  whose  Just  diare  of  taxatiw  must 
thus  be  paid  by  tbe  claaa  Oiat  la  leaa  wealthy 
and  InflnentiaL 

The  Constitution  provides  tbat  the  taxa- 
tion laid  upon  tbn  poll  "shall  never  exceed 
$2"  for  state  and  ooonty  purposes,  and  that 
this  shall  be  applied  solely  to  "education  and 
the  sui^rt  of  the  poor."  And  tliis  court  so 
Held  in  8  caaea  in  148  N.  C,  1.  «.:  B.  B.  t. 


Com'rs,  148  N.  a  220,  245,  61  S.  E.  600,  690^ 
Judge  Connor  saying,  *TbiB  question  cannot 
arise  again  ;**  B,  R.  v.  Com'rs,  148  K  G.  248, 
61  S.  E.  700;  and  Hoke,  J.,  in  Perry  v. 
Com'rs,  148  N.  C  521,  62  S.  B.  606.  This 
Umit  has  been  constantly  exceeded  since,  and 
poll  taxes  as  high  as  |7  and  $8  per  capita 
have  not  been  infrequent,  and  the  proceeds 
have  been  often  used,  not  solely  "for  educa- 
tion and  the  support  of  the  poor,'*  but  to  re- 
lieve the  property  of  the  wealthy  from  taxa- 
tion. 

A  poll  tax  was  levied  once  In  England  when 
it  caused  Wat  Tyler's  BebelUon,  and  was 
repealed.  For  long  centuries  it  has  been  un- 
known there.  It  survives  in  this  country  In 
very  few  states  (named  by  C<mnor,  J.,  In  B.  B. 
V.  Com'rs,  148  N.  C.  244,  61  S.  E.  690),  and  in 
them  It  Is  appropriated  to  "education  and  the 
poor."  The  poll  tax  is  essentially  unjust  be- 
cause exacted  regardless  of  ability  to  pay, 
and  is  coudemned  by  all  writers  on  political 
economy.  It  U  further  unjust  here  because 
those  unat^  to  pay  it  are  disfranchised,  wblch 
poialty  is  not  inflicted  upon  those  Itelllng  to 
pay  taxes  on  their  property,  though  this  last 
diacrlminatioa  ia  to  be  removed  a  coostir 
tatlooal  amaidment  whidi  ia  to  be  voted  oa 
this  year.  But  If  tbe  state  baa  been  so  press- 
ed that  it  baa  been  unaUe  to  dlspenae  with  a 
tax  on  the  poll  so  universally  condemned  as 
unjostly  discriminatory,  certainly  It  la  a  vio- 
lation of  010  qjilrit  aa  well  aa  the  letter  at 
tbe  ConatltDtlon  if  the  Legislatore  had  a^ 
tempted  to  exempt  tbe  oionera  of  stodc  In  all 
corporations,  or  In  this  onpo ration,  treat 
payment  of  tbelr  Just  dues  thereon  tor  tha 
malntenanee  of  ttie  government. 

The  constant  attempt  to  procure  fran  Gon> 
gress  and  state  L^slatores  an  exemption  of 
the  property  of  corporations  and  of  the 
wealthy,  or  to  procure  from  courts  a  con- 
struction of  statutes  to  that  effect  Is  a  great 
and  Just  cause  of  public  dlssatlaeactlon. 

After  a  hnndred  years*  ruling  tbat  Congreaa 
could  levy  an  Income  tax,  tbe  United  States 
Supreme  Court,  after  reafflrmlng  that  ruling, 
by  a  change  of  the  vote  of  one  Judge  reversed 
It,  which  caused  the  adoption  of  tbe  Sixteenth 
Amendment  over  the  power  of  aggregated 
wealth,  and,  without  the  Income  tax  and  tbe 
excess  pn^ta  tax  thus  authorised,  it  would 
have  t>een  impossible  fOr  Uiis  country  to  have 
carried  to  a  successful  conduslou  the  great 
"World  War."  But  In  the  interval  between 
the  action  of  the  diangeable  Judge,  and  tbe 
enactment  of  the  sixteenth  amendment,  many 
billions  of  taxes  wwe  taken  off  of  tbe  great 
corporations  and  tbe  wealthy  upon  whom 
Congress  had  placed  an  Income  tax,  and  the 
burden  was  transferred  to  tbe  backs  of  tbe 
toiling  millions  who  w^  already  orartazad. 

l%e  time  was  when — 

"Rome  veiled  cHrth  wltb  Its  tasnshty  wbMitnt. 
And  fllM  It,  tUI  tbs  o'ar  oanopM  bortm  taiM, 
With  Um  miblBi  ol  bar  wlass." 
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Bj  tbe  power  of  tnxatlon  which  exempted 
or  fayored  the  wealthy  and  transferred  the 
bordoi  to  tbft  maaaea,  Its  fairest  and  most 
fertile  proTincea  became  a  desert  Aa  PUny 
said:  "Lfttlftmdla  perdidere  Italiam"— Oat 
1^  "The  accnmolatlon  oC  wealth  by  tbe  few 
deitroyed  Italy." 

In  France,  the  same  dlacrlminadon  exempt- 
ing property  In  the  hands  of  the  wealthy 
tram  just  taxatl<n  and  passing  the  trarden 
on  to  those  who  created  the  wealth  of  tbe 
country  resulted  In  the  Trendi  Revolution, 
which  took  from  the  hands  of  the  noblll^ 
and  the  church  their  accumulated  property 
In  its  entirety  and  placed  it  in  the  hands  of 
the  people.  The  same  cause  has  brought 
about  the 'confiscation  of  the  vast  wealth  of 
the  Czar  and  tbe  noMlity  in  Busbla  and  has 
divided  it  among  the  people.  In  this  country 
we  have  built  our  iConstltntlou  upon  the 
foundation  of  "equal  rl^ts  to  all  and  special 
privileges  to  none."  And  as  long  as  that  Is 
observed  by  lawmaking  bodies  and  the  courts 
our  troubles  will  be  but  light 

When  a  proposition  Is  presoited  to  this 
court  that  the  Legislature  has  enacted,  or  can 
enact,  that  the  owners  of  surplus  wealth 
which  happens  to  be  Invested  In  the  stocks 
and  bonds  of  corporations  are  exempt  from 
taxation  whenever  the  corporation  has  paid 
taxes  on  its  own  property,  It  is  within  my 
duty  as  a  member  of  this  bench  to  plainly 
state  that  the  Constitution  of  this  country 
and  tbe  safety  of  its  institutions  will  not  per- 
mit, and  that  the  Legislature  has  not  In  fact 
enacted,  so  dangerous  a  measure  against 
which  all  history  is  a  warning. 

Tbe  State  Tax  CommlssIoD  held  that  tbe 
plain  tiff  was  not  entitled  to  have  his  stodc 
exempted  from  taxation,  and  in  the  superior 
court  Judge  Stacy  dissolved  the  restraining 
order  and  filed  an  opinion  giving  his  reasons. 
There  was  no  appeal  from  this  order  and 
Jndgment  but  tbe  plaintiff  undertook  to  have 
Judge  Stacy  reconsider  and  reopen  tbe  matter 
1m  argnmrait  and  rdiear  it  npm  the  same 
state  of  facts.  This  was  a  nxnt  Irrcenlar 
proceeding  and  was  condemned  In  Bonner 
Bodman,  168  N.  C.1.  TO  S.  Di  271.  A.t  this 
z«!hearittft  however,  Jndge  Stacy  again  af- 
firmed his  ruling  that  the  plaintiff  was  not 

titled  to  have  his  stock  exempted  from 
tazatbu  and  filed  a  very  ccxudnsiTe  opinion. 

In  Blake  v.  Askew,  78  N.  O.  826^  Iteade,  J., 
nld:  *'mis  Is  manifestly  a  t^saeH  Issntf' 
and  "not  fit  to  be  entertained."  It  cannot 
be  said  that  this  Is  manifestly  "a  stock  spec- 
nlatioa  action,"  bnt  it  tfiay  be  shrewdly  sus- 
pected to  be  Intended  to  procure  a  ruling  by 
ttie  court  Hut,  tboagb  tbe  plaintiff's  stodc  has 
not  been  exempted  from  taxation  by  the  Leg- 
islature, tbe  L^lslature  has  power  to  do  so 
hereafter.  If  this  were  so  held.  It  mlgbt 
boost  tbe  stock  as  being  potentially  "nontaxa- 
ble with  great  profit  to  those  who  may  bave 
arranged  the  proceeding.  Tbe  holding  of  the 
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State  Tax  Oommlsslon  and  the  twice  repeated 
oidnlon  of  Jndge  Stacy  should  be  afBrmed. 

ALLEN,  J.  (dissenting}.  I  rest  my  dis- 
sent npou  tbe  following  statement  la  the 
(^pinion  ot  the  coort: 

"We  agree  with  the  learned  eoonael  that  the 
Atlantic  Coast  line  Bailroad  Company  of  Vir^ 
nia  la  a  corporation  of  the  state  of  North  Osa^ 
Una,  and  that  It  was  so  dedded  In  Staton  v. 
Raib-oad,  144  N.  a  186,  60  S.  B.  791»  and 
afBrmed  in  BaUroad  v.  Spencer,  lOQ  N.  O.  622^ 
82  S.  m  861.** 

I  agree  that  this  U  a  correct  statemrat  oC 
ftct  and  law,  and  it  is  supported  by  Cox  v. 
BaUroad,  160  N.  G.  652.  82  S.  E.  979,  In  ad- 
ditl(Hi  to  the  authorities  cited. 

The  court  then  holds  that  the  stoddiolder 
must  list  his  shares  of  stock  fbr  taxation  be- 
cause the  corporation  has  not  irald  "a  tax  on 
its  capital  stock,"  and  this  position  of  the 
court  will  of  course  be  met  if  I  can  show 
that  It  is  not  necessary  for  the  corporation 
to  actually  pay  "a  tax  on  its  capital  stock" 
In  order  that  the  stockholder  may  be  exonpt 
or.  If  necessary.  Oiat  the  corporatlm  has 
paid  the  tax. 

Is  It  necessary  for  tbe  corpOTation  to  pay 
in  order  that  tbe  stocfcbolder  may  be  xe> 
Ueved? 

I  think  clearly  not  because  tbe  corporation 
Is  required  by  law  to  list  its  capital  stock 
and  pay  the  taxes  thereon,  and,  if  It  does 
not  do  so,  it  Is  the  duty  of  the  taxing  powers 
to  make  It  pay,  instead  of  trying  to  shift  Its 
burdens  to  tbe  shoulders  of  tbe  stockholders. 

Does  this  coqKnation  pay  a  tax  on  ita 
capital  stock? 

It  is  alleged  in  the  complaint  and  admitted 
In  tbe  answer  that  the  Atlantic  Coast  Line 
Railroad  Company  ot  Virginia  paid  In  this 
state  in  1917  a  license  tax  of  flO  per  mile 
for  900  miles;  that  the  ad  valorem  value  of 
the  tangible  assets  of  the  company  for  1917 
as  fixed  by  the  State  Tax  Commission  was 
$16,891,335;  and  that  of  tbe  franchise  for 
that  year  as  fixed  by  said  ctunmlsslon  was 
$18,764,010. 

Note  that  the  value  of  the  franchise  of 
said  corporation  as  assessed  by  the  State 
Tax  Commission  for  taxatl(»i  for  the  year 
1917,  which  is  the  year  for  which  flie  taxes 
In  controversy  In  ttils  action  were  assessed 
against  the  plalntlfT,  Is  admitted  to  be  J18,- 
754,0ia 

Does  this  valuation  of  the  franchise  in- 
clude capital  stock? 

This  Is  answered  by  tbe  agreemoit  ot  the 
parties  filed  in  tt»  record  as  follows : 

"In  this  case  it  Is  sgreed  as  follows: 
"(1)  That  under  tbe  Revenue  Law  and  Ma- 
chinery Act  of  1917,  in  taxing  railroad  com- 
panies, the  State  Tax  Commission  in  making 
np  the  tax  to  be  asseesed  against  railroad  com- 
panies, whether  domestic  or  fore^,  did  not  tax 
the  capital  stock  of  any  railroad  company  ex- 
cept as  sneh  capital  stock  was  embraced  witiiin 


Digitized  by 


Google 


746 


102  SOin^EIEiASTEBN  BEPOBTBB 


(N.a 


tbe  itenu  mentioned  in  section  64  of  the  Ma< 
chinery  Act ;  that  in  aflsessing  tax  against  rail- 
road companies  organized  under  the  laws  of  this 
state,  where  such  railroad  companies  were  op- 
erated wholly  within  this  state,  tbe  entire  capi- 
tal stock  of  the  railroad  company  was  embraced 
in  and  assessed  as  a  part  of  tho  'value  of  the 
franchise'  as  provided  by  section  64b  of  the 
Machinery  Act;  that  in  assening  tax  against 
domestic  railroad  companies,  a  part  of  whose 
road  is  in  this  state  and  part  in  another  state, 
the  commission  did  not  assess  its  capital  sto(^ 
other  than  as  provided  in  section  64b,  and  only 
a  part  of  its  capital  stock,  as  well  as  of  Its 
other  property,  was  apportioned  under  section 
65  of  the  Machinery  Act  of  this  state,  in  pro- 
pwtbm  to  the  lo^tib  the  main  line  of  such  road 
in  this  state  bore  to  tiie  whole  length  of  said 
main  Une';  and  in  assessing  tax  i^^st  a 
foreign  railroad,  part  of  whose  road  was  In  this 
state  and  part  thereof  In  another  state,  the  as- 
sessment against  the  capital  stock  of  audi  road, 
as  well  aa  its  other  property,  was  made  in 
identically  the  same  way  as  the  assessment  was 
made  against  a  domestie  railroad  company,  a 
part  of  whose  road  was  in  this  state  and  part 
in  another  state." 

Three  facts  are  settled  by  this  agreotient 

(1)  That  In  asseeslng  tax  against  railroad 
companies  organized  under  the  laws  of  this 
state  where  sudi  railroad  companies  were 
operated  wholly  within  this  state,  the  entire 
capital  stock  of  the  railroad  company  was 
embraced  In  and  assessed  as  a  part  of  the 
Talne  of  the  franchise. 

<2)  That  in  assessing  tax  against  domestic 
railroad  companies  a  part  of  whose  road  Is 
in  this  state  and  a  part  in  another  state,  a 
proportionate  part  of  the  capital  stock  was 
raloed  as  a  part  of  the  franchise;  the  part 
so  valued  being  in  prc^rtion  to  the  length 
the  main  Une  of  such  road  in  this  state 
Iwre  the  whole  length  of  said  main  line. 

(8>  That  In  assessing  taxes  ag&lnst  a  for- 
el^  railroad  a  part  of  whose  road  was  in 
Oiifl  state  and  a  part  In  anoQier  state,  tbe 
asMSsment  against  the  capital  stoc^  ot  sneh 
road  was  made  in  idenUcally  ttx  same  way 
as  tbe  assessment  made  against  the  domestic 
railroad  company  a  part  of  whose  road  was 
In  ttiis  state  and  a  part  In  anotbor  state. 

It  fb^efore  appears  as  an  admitted  fact 
In  this  record  tbat.  In  the  value  of  the  fren- 
dilse  of  the  Atlantic  Coast  Line  Railroad 
Company  of  Virginia,  tbe  State  Tax  Com- 
mlBsi<m  Included  Uie  proportionate  part  of 
Mb  capital  stock  In  aocmdanee  wltti  the 
terms  of  the  legislative  act,  and  that  It  has 
paid  as  other  domestic  corporations  similarly 
tdtaated. 

Why  then  should  not  Its  stock  have  the 
same  exemption  granted  to  the  stoddiolders 
of  other  corporations? 

Particularly  so  when  the  court  says  In  Its 
opinion  that  the  Atlantic  Coast  Line  Rail- 
road Company  of  Virginia  is  a  corporation 
of  North  Carolina,  and  the  State  Tax  Com- 
miaaoa  says  In  Ita  answw: 


"That  it  has  been  tke  policy  of  tbe  state  of 

North  Carolina  tor  more  than  30  years  not  to 
require  to  be  listed  the  shares  of  stock  held  by 
residents  of  the  state  in  corporations  created 
by  and  chartered  under  the  laws  of  the  state." 

It  is  not  contended,  and  cannot  be,  tbat 
the  language,  "pay  a  tax  on  Its  capital 
stock,"  means  on  Its  entire  capital  stock, 
because  In  the  same  statute  provision  Is 
made  for  the  valuation  of  the  capital  stock 
of  domestic  corporations,  and  that  In  assess- 
ing this  value  the  value  of  the  tanglMe  prop- 
erty Is  deducted  from  the  value  of  the  capi- 
tal stock  80  that  no  domestic  corporation 
pays  on  its  entire  capital  stock. 

Again,  in  the  same  section  quoted  in  the 
c^lnion  of  the  court,  it  is  provided  that  for- 
eign corporations  must  pay  on  their  entire 
capital  stock  in  order  that  tbe  stockholder 
may  be  exempt,  making  the  clear  distinction 
that  as  to  the  dmnestic  corporation  the  stock- 
h<^der  shall  not  pay  a  tax  on  bis  stoc^  if  the 
corporation  pays  a  tax  on  its  capital  stock, 
but  that  tbe  foreign  oorporatloii  mnat  pay 
on  its  «itlre  capital  stock  in  order  for  this 
exemption  to  prevail. 

Whether  this  la  an  mdawfal  discrlmlna- 
tlon  between  foreign  and  domestic  corpora- 
tions is  not  now  before  us,  and  I  do  not  ex- 
press any  opinion  on  It 

I  submit  that  this  demonstrates  that  the 
Atlantic  Coast  Line  Railroad  Company  ot 
Virginia  Is  paying  a  tax  on  its  capital  ato^ 
Just  as  other  domestic  corporations  do^  and. 
If  so,  the  shares  of  stock  of  tbe  plabitlff  are 
not  liable  to  taxation. 

It  Is  Insisted,  bowever,  notwltbstandlng 
the  statauent  bt  the  (^rfnloa,  tbat  there  are 
two  corporations,  one  domestic  and  the  other 
for^gn,  and  that  the  Atiantte  Coast  line 
Ballroad  0(Hnpany  ot  Virginia.  In  which  tin 
plaintiff  b(Ads  stock,  and  wbldi  ts  referred  to 
as  the  parent  coiptvatton,  and  the  North 
Canfllna  c«poratlon  as  auxUlaiy,  la  tSie  tax- 
elgn  corporation. 

This  rawws  the  contest  tbat  has  existed  In 
this  state  since  1893,  and  whidi  was  regard- 
ed as  settled  1^  Statm  r,  B.  IL,  Spencer  v. 
B.  B.,  and  Cox  v.  B.  B.;  tbe  oonrt  holding 
in  each  of  these  cases,  In  acetwdanoe  wltii 
the  contention  of  the  state,  that  the  corpora- 
tion was  dfHnesUe,  unless  we  are  wlUlnx  to. 
say  that  tbe  same  corporation  is  domestic 
when  It  Is  asking  to  exordse  Its  privUege 
of  removing  Its  canses  to  the  federal  court 
for  trial  and  foreign  when  the  state  is  en- 
deavoring to  collect  taxes. 

The  history  of  I^slatlon  oa  tbis  question 
goes  back  ot  1899,  and.  if  the  presoit  qoes- 
tkm  is  nndwstood,  it  most  be  couaidered. 

Tbe  parent  corporatl(»i  ot  the  AtlanUo 
Coast  Line  system  was  tbe  Wllmlngttm  ft 
Weldon  Railroad,  diartered  by  tbe  Qenml 
Assembly  of  North  Carolina  In  1834. 

In  1893  tbe  right  of  this  corporatiw  to 
exemption  from  taxation  was  challenged,  and 
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fioally  a  tettlonent  was  raacbed,  oubodled 
in  chapter  100.  Private  Laws  1893.  At  the 
same  session  the  Corporation  waa  anth<»laed 
to  consolidate  with  other  railroad  compa- 
nies ;  but,  no  action  being  taken  nnder  this 
statute,  in  the  authorltr  to  consolidate 
was  continued  bj  (diapter  105,  Private  Laws 
1890,  which  contains  this  provision : 

"Tba.t  any  and  all  corporatioiis  consolidated, 
leased  or  oi^anlced  under  the  provisions  of  this 
act  shall  be  domestic  corporationB  of  North 
Carolina  and  shall  be  subject  to  the  laws  and 
jurisdictbrn  tiereof." 

These  several  acts  wwe  referred  to  and 
dlaGuased  In  Cox  t.  B.       soiHra,  and  the 

court  adds: 

''It  was  under  the  authority  of  these  several 
acts  of  the  General  Asscmblr  that  the  Wilming- 
ton it  Weldon  Railroad  became  a  part  of  the 
Atlantic  Ooast  Idn&  It  bad  its  existence  orig- 
ioallr  by  reason  of  the  lei^lative  act  of  this 
states  and  was  therefore  a  creation  of  the  state. 
It  continued  a  domestic  corporation  of  this  state 
for  more  than  60  years  and  prospered  under 
oar  laws.  It  finally  came  to  the  state  and  said 
that  It  desired  to  enter  into  other  buedness  ar- 
rangements, and  the  state  consented,  bat  upon 
condition  that  the  Wilmhigton  &  Wddon  Rail- 
road Company  or  the  company  taking  over  its 
property  or  with  wliich  It  should  be  consolidat- 
ed dioidd  continue  to  be  liable  in  &it  courts  of 
the  state  for  wrongs  done  in  tihe  states  which 
condition  was  accepted  and  acted  on  by  the 
company." 

If  the  condition  as  to  removal  of  causes 
prevails  by  consolidating  under  the  act,  wliy 
should  not  the  same  effect  be  glvm  to  tbe 
proTlsi<Hi  that  "any  and  all  corporations  con- 
solidated, leased  or  organized  under  the 
provisions  of  this  act  shall  be  domestic  cor- 
poratlons  of  North  Carolina  and  shall  be 
subject  to  the  laws  and  Jurisdiction  there- 
of?" 

Again  In  the  Staton  Case  tbe  court  says: 

"Tba  statutes  and  public  records  show  that 
tbe  Wilmington  &  Weldon  Railroad  Company, 
a  domestic  corporation,  has  by  permission  of 
the  Legislatare  become  one  of  'the  constituent 
roads*  in  a  line  of  consolidated  railways  extend- 
ing through  six  states.  In  the  consolidation  are 
a  large  number  of  other  'constitnent  roads.'  To 
say  tliat  each  of  tliese  roads,  diartered  in  dz 
diffttent  states  frran  Virginia  to  Alabama,  liave, 
by  the  consolidation,  become  dtiaens  of  the 
sUto  of  Virginia,  is  ratlier  startling.  If  this 
result,  so  far  as  the  Wilmington  ft  Weldon 
Railroad  Company  is  concerned,  has  been  ac- 
compllBfaed  by  virtue  of  the  power  conferred  by 
the  Act  of  1899,  c.  106,  in  defiance  of  tbe  ex- 
press provision  in  the  statute  that  it  ahonld 
continue  a  domestic  corporation,  it  would  indi- 
cate an  absence  of  iKiwer  in  the  Legislature  to 
guard  the  sovereign  rights  of  the  state  in  re- 
spect to  corporations  Of  its  own  cieation.  It 
-would  seem  p^ectly  clear  that  a  railroad  cor- 
poration has  no  power  to  change  Its  domidle. 
While  the  Iiegislature  may  permit  a  Virginia 
corporation  to  come  into  this  state  and  consoli- 
date with  one  of  h«  own  corporation^  we  ean- 
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not  percdlve  bow.  In  availing  itself  of  sucb 
permission,  the  Virginia  corporation  may  take 
the  Nortii  Carolina  corporation  out  of  this  state 
Into  Virginia  and  so  adopt  It  tiiat  tiie  stat^  by 
virtue  of  whose  laws  It  eame  Into  axlstnee  and 
ewtlnnes  to  exist;  lima  Jurisdletion  of  It  for  the 
purpose  of  bringing  it  Into  her  courts  to  answer 
for  wrongs  done  her  own  dtisens.  While  we  do 
not  concede  that  such  would  be  the  result  of 
permission  to  c<m8olidat^  in  the  absence  of 
restrictive  words,  certainly  where,  in  the  stat- 
ute conferring  the  power  to  consolidate,  it  is 
expressly  provided  that  the  corporation,  to- 
gether ^th  any  corporatiats  with  which  it 
should  consolidate,  should  remahi  a  domestic 
corporation^  it  would  seem  that  sudi  restzfction 
would  place  the  questiim  b^ond  controveray." 

I  think  It  therefore  appears  that  chapter 
77.  Laws  1890,  is  not  the  cmly  statute  rdat- 
lug  to  the  matter;  that  the  consolidation  of 
the  Atlantic  Coast  line  was  under  chapter 
109^  Private  Laws  1890;  and  that  the  Wil- 
mington &  Weldon  Railroad,  a  corporation 
chartered  by  North  Carolina,  with  Its  <^ces 
and  property  in  this  stale,  was  not  permitted 
to  enter  into  this  consolidation  except  upon 
condltitm  that  tbe  corporations  associated 
with  It  shoold  be  Nortli  OaroUna  coipora- 
tions. 

The  Virginia  corporation  became  a  part  of 
the  system  upon  this  condition,  and  we  have 
heretofore  held  It  is  bound  by  it,  and.  In 
recognition  of  Its  (^ligation,  it  came  to  the 
state  and  asked  that  It  be  formally  accepted 
as  a  North  Carolina  corporation,  whldi  was 
done  by  chapter  77,  Laws  of  1899. 

And  in  this  last  statute,  which  has  been 
accepted,  the  corporation,  whether  foreign 
or  not,  has  been  domesticated  lot  the  pur- 
poses (tf  taxation,  as  It  provides: 

"Sec  4.  Hie  powws  ^ven  by  tUa  act  to  the 
Atlantle  Coast  Line  Railroad  Onnpany  of  Vir- 
ginia are  granted  upon  the  express  condition 
that  the  property  of  tiie  said  Atlantic  Coast 
Line  Railroad  Company  of  Virginia  in  this  state 
sliall  always  be  liable  to  taxation  under  the 
Constitution  and  laws  of  this  state,  and  tliat 
said  company  shall  be  subject  to  the  tarlfb, 
rules  and  regulations  preai^bed  by  tiie  board 
of  railroad  commisBioners." 

Acting  under  this  statute  and  under  the 
revenue  laws  of  the  state,  the  corporation 
is  now  paying  a  privilege  tax  of  $9,000  and 
taxes  on  tangible  property  of  tbe  value  of 
9l&,801,835,  and  on  Its  franchise,  which  in- 
cludes capital  stock,  according  to  tiie  meth- 
od of  valuation  adopted  by  tbe  state,  of 
¥18,764,010,  which  is  all  the  corporation 
would  have  to  pay  on  present  valuations,  if 
conceded  to  be  a  domestic  corporation. 

If  therefore  the  Atiantic  Coast  Une  Com- 
pany of  Virginia  Is  now  paying  a  tax  on  its 
capital  stock  and  other  pr(^)erty,  and  if  the 
state  is  collecting  taxes  from  It  as  a  domes- 
tic corporation,  why  should  not  Its  stock- 
holders enjoy  the  same  exanptl<m  accorded 
to  tbe  stocUuddors  of  otbar  domestic  eme- 
poraticmsT  ^  > 
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I  concur  fully  In  the  proposition  that  it  iB 
for  the  LeglslatuTe  to  determine  the  subjects 
of  taxation,  and  think,  under  the  facts  in 
this  record,  it  has  said  the  shares  of  the 
plaintiff  shall  not  be  taxed. 

I  attach  no  Importance  to  the  failure  to 
provide  In  those  acts  for  a  capital  stock  or 
the  issuing  of  stock,  because  this  Is  not 
usual  In  acta  of  consolidation,  and,  if  the 
corporations  become  North  Carolina  corpora- 
tions by  entering  into  the  consolidation,  they 
brought  with  them  their  capital  stock. 

I  think  it  wise  to  adhere  to  our  former 
decisions,  and  when  we  fail  to  do  so  we  as- 
sume the  attitude  of  holding  that  the  same 
corporation  is  domestic  when  It  is  invoking 
the  right  of  removal  to  the  federal  court,  and 
foreign  when  the  state  wishes  to  Impose  a 
tax. 

We  also  run  the  risk  of  losing  the  tax  on 
the  franchise  of  the  corporation,  valued  at 
118,754,010  (I  do  not  soy  we  wiU  lose  It), 
upon  the  ground  that,  being  a  forego  cor- 
poratioD  engaged  in  Interstate  commerce,  we 
can  do  no  more  than  tax  its  property  In  this 
stat^  considered  in  omnection  with  the  use, 
and  if  8Udi  a  result  should  be  attained  the 
corporatidn  can  well  afford  to  reimburse  the 
stockholders  on  stock  of  the  par  value  of 
$4,000,000.  See  Gloucester  Ferry  Case,  114 
U.  S.  106»  5  Sup.  Ct  826,  29  L.  Ed.  158;  P. 
ft  S«  S.  8.  Co.  T.  Fbila.,  122  U.  S.  344,  7  Sup. 
CL  1118,  SO  L.  Ed.  1200;  Postal  Tel.  Co.  v. 
Adams,  155  U.  S.  688,  U  Sup.  Ct.  268,  30  L. 
Ed.  811. 


(179  N.  C.  4«) 

HODGIN  V.  NORTH  CAROLINA  PUBUO 
SfiBVIOfil  CO.  «t        (No.  889.) 

(Supreme  Court  of  North  Carolina.  AprQ  14, 

192a) 

1,  Xfkax.  xno  kbeob  «=»1002  —  Spboux. 

FINDIITOS  AS  TO  ITKOUOBNCB  Olf  OOTnJOIINa 
EVII»NCE  NOT  BEVEBfilBLE. 

Special  findingi  by  the  jury  as  to  negligence 
based  on  conflictlDg  evidence  will  not  be  re- 
versed. 

2.  Stbest  bailboads  ^»78  —  Stbbr  oab 
cuupant  and  tsdok  owkb  b3eld  joiht 

TOBT-nASOBS. 

Where  both  the  motorman  of  an  electric 
car  and  the  driver  ot  a  trudi  were  guil^  of 
negligence,  causing  the  injuries  to  a  pedestri- 
an, who  was  struck  by  a  street  car  and  knocked 
under  the  tmd^  the  street  car  company  and 
truck  owner  were  joint  tort-feasors  and  jointly 
and  severally  liable  for  the  ligary  sustained, 
though  they  were  mainly  caused  by  the  truck; 
and  it  was  error  to  find  the  street  car  com- 
pany primarily  liable. 

S.  ApFKAL  and  KBBOB  «»1152— SUBHIBSIOir 

OP  fbimabt  liabilitt  bbtwxen  joint  tobt- 

FBASOBS  dobs  mot  BKQUXBa  BBVBBSAXb 
Where  defendants  were  joint  tort-feasors, ; 
error  in  submitting  to  the  Jury  the  issue  as  to 


whidi  was  primarily  Uable,  and  rendering  a 
judgment  based  oa  a  finding  of  primary  liability 
by  <Kie,  does  not  teqoire  a  reversal,  but  tiw 
judgment  can  be  modified  to  Impoas  a  Joint  and 

several  liability. 

Allen,  J.,  diSBADting  in  part 

Appeal  from  Superior  Court,  OoUford 
County;  Brys<xi,  Judge. 

Action  by  S.  A,  Hodgln  against  the  Nortli 
Carolina  Public  Service  Company  and  anoOi- 
er.  Judgment  for  13ie  plaintiff,  and  both  de- 
fendants appeaL  Modified  and  afflnned. 

This  was  an  action  for  personal  Injuries 
against  the  North  Carolina  Public  Service 
Company  and  R.  Q,  Lasslter  &  Ga  as  Joint 
tort-feasora. 

About  noon  on  March  18,  1917,  the  plaln- 
tior  was  walking  west  on  Spring  Garden 
street  about  three-quarters  of  a  mile  outside 
of  the  city  limits  of  Greensboro.  The  road 
was  straight  and  the  view  was  unobstructed 
eastward  behind  the  plaintiff  for  600  or  700 
feet  Approaching  him  from  the  rear  and 
going  in  the  same  westward  dlrectlfm  was 
the  street  car  of  the  defendant  North  Caro- 
lina Public  Service  Company,  and  about  10 
feet  behind  and  In  close  proximity  to  it  was 
the  truck  of  the  defendant  Lassiter  Com- 
pany, loaded  with  8^  tons  of  asidmlt  The 
street  was  paved  with  asphalt,  and  the 
plaintiff  was  walking  along  the  concrete  bind- 
er on  the  north  side  of  the  street,  which  di- 
vides the  street  proper  from  the  space  used 
by  the  street  car  track,  whi<^  Is  un paved. 
There  was  evidence  that  the  street  car  was 
running  some  10  miles  an  hour,  and  without 
warning  or  notice  of  any  kind  being  given 
by  the  motorman  (^>eratlng  the  defmdant 
street  car,  or  from  the  chauffeur  driving  ttie 
truck  of  Lassiter  &  Co.,  they  attempted  to 
pass  the  plaintiff  at  almost  the  same  time. 
The  street  car  bit  the  plaintiff  on  his  rig^t 
shoulder  and  knocked  him  down  in  front  of 
the  oncoming  trxids,  which  strode  his  head, 
inflicting  serious  Injuries.  His  face  was  bad- 
ly cut  and  bruised;  the  tear  duct  of  Ms 
eye  was  severed,  so  that  there  Is  a  con- 
tinuous flow  from  it  and  it  is  Impossible 
for  him  to  dose  it.  His  jaw  was  so  in- 
jured that  he  has  great  difl3culty  to  chew 
his  food  or  to  open  his  mouth,  and  bis  nei>> 
vouB  system  was  greaUy  impaired  from  the 
shock. 

The  jury  found  on  the  Issues  submitted 
that:  (1)  The  plaintiff  was  Injured  by  tlie 
negligence  of  the  defendant  the  NorOt  Caro- 
lina Public  Service  Company,  as  alleged  In 
the  complaint ;  (2)  that  the  plaintiff  was  in- 
jured by  the  negligence  of  the  B.  G.  T^ssslter 
Company,  as  alleged  In  the  complaint;  (3)  and 
(4)  that  the  plaintiff  did  not  by  his  own  neg^ 
ligence  contribute  to  his  injury  inflicted  by 
either  onnpany;  (6)  that  the  plaintiff  sus- 
tained damages  ¥2,500;  (6)  that  the  NorOi 
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Oarollna  Pnbllc  Service  Company  li  prlnur- 

ily  liable. 

From  the  Jndsment  on  On  Todict  botb  de- 
feodants  appealed. 

BnxAx,  Sapp  &  Kelly,  <tf  Oreenabozo,  for 
appelant  North  Oarolina  Public  Service  Co. 

Parham  &  Laasltw,  of  Oxford,  and  King  ft 
King,  of  OreenaboK^  for  appelant  B.  O. 
lAntter  &  Go. 

Clifford  Fraidw.  W.  P.  l^nin,  and  B. 
C  Stradwlclc,  all  of  Ore^boro,  for  ai^lee. 

CLARK,  C.  J.  [1]  The  defendant  pnbUc 
service  company  contended  that  the  defend- 
ant was  in  a  place  of  safety  until  a  few  sec- 
onds prior  to  the  collision,  and  that  when  he 
dianged  his  position  It  was  too -late  for  the 
motorman  to  avoid  Btrlklng  him.  There  was 
conflicting  evidence  on  this  point,  and  the 
Jury  found  on  the  Issue  of  fact  that  the  de- 
fendant public  service  company  was  guilty  of 
neglig^ce  and  that  the  plaintiff  did  not  con- 
tribute by  his  own  negligence  to  the  injury. 

The  defendant  Uissiter  ft  Co.  contended 
ttiat  the  injury  was  caused  by  tlie  street  car 
company,  and  fb&t  when  the  plaintUf  was 
knocked  into  the  street  It  was  too  late  fOr 
the  driver  of  the  truck  of  the  defendant  Las- 
alter  ft  Co.  to  avoid  striking  him;  and  con- 
tended that  the  defendant  was  guilty  of  con- 
tributory negligence  by  walking  In  the  street 
until  he  could  pass  the  obstructicn.  There 
was  much  evidence  as  to  the  facts  concerning 
tiila  and  as  to  the  details  of  the  occurrence 
ItBdf,  but  these  were  matters  for  the  jury, 
who  have  found  In  response  to  the  Issues  that 
the  defendant  Lasaiter  ft  Co.  was  guilty  of 
negligence,  and  the  plaintiff  did  not  by  bis 
«wn  negligence  contribute  to  the  injury  sus- 
tained by  him  from  the  truck. 

The  plaintiff  was  struck  by  the  street  car, 
as  the  Jury  found,  by  reason  of  the  negllgenoe 
of  the  motorman,  and  upon  snch  findings  the 
public  service  company  was  llaUe.  The  In- 
juries, however,  sustained  thereby  were  slight 
compared  with  those  Inflicted  by  Laaslter  ft 
Oo.*s  heavily  laden  truck,  which  the  jury  have 
found  were  caused  by  the  negligence  of  the 
driver.    It  therefore  was  also  liable. 

[2]  There  is  evidence  wbl^  ttie  jury  found 
to  be  true  that  both  the  motorman  on  the 
street  car  end  the  chauffeur  of  the  truck 
saw  the  plalntlfl  walking  on  the  binder  divid- 
ing the  roadway  from  that  part  of  the  road 
occupied  by  the  street  car  track,  and  though 
seeing  him  thus  hemmed  in  each  party  neg- 
ligently struck  Um.  Both  def^dants  there- 
fore are  Joint  tort-feasors,  vp<m  the  <l»diT"BB 
of  fact 

In  Qregg  v.  Wilmington,  155  N.  0.  18,  70 
S.  E.  1070,  where  the  dty  permitted  Its  co- 
defendant  to  pile  upon  the  sidewalk  bricks 
taken  from  a  building  being  torn  down,  and 
the  codef^dant  negligently  plied  the  bride  In 
each  a  manner  as  caused  tbe  alleged  Injury, 


the  dty  was  held  not  responsible  In  damages 
unless  it  permitted  the  continuance  of  the 
negligent  act  after  It  was  fixed  with  notice 
thereof.  In  that  case  it  was  held  that  the 
negllgrace  was  that  of  the  codefendant,  and 
the  dty  waa  not  responsible  for  its  previous 
act  in  permitting  the  piling,  which  was 
within  its  discretion.  In  Bldge  v.  High  Point, 
176  N.  a  421.  97  3.  B.  860.  It  was  held 
that  the  dty  was  not  liable  for  an  In- 
Jury  caused  by  Its  codefendant  because  It 
allowed  the  latter  to  operate  a  street  car 
line.  In  Barnes  v.  B.  R  &  Express  Co.,  178 
N.  a  266,  100  S.  E.  619,  It  was  held  that, 
where  the  wrongful  death  was  caused  by 
the  express  company  In  the  negligent  loading 
of  a  heavy  shaft,  whidi  would  not  have  pro- 
duced the  Injury  but  for  the  concurrent  neg- 
ligence of  the  railroad  company  in  moving  the 
car  while  being  loaded,  the  defendants  ware 
Joint  tort-feasors. 

[3]  The  two  cases  first  named  are  dearly 
distinguishable  from  the  present,  while  tbe 
latter  dosdy  resembles  It.  The  auOiorltles 
are  fully  discussed  In  those  three  cases,  and 
we  need  not  repeat  the  discussion.  On  the 
findings  of  fact  by  the  Jury,  the  injury  was 
caused  by  the  negligence  <rf  both  defoidants 
contributing  thereto.  They  were  Joint  tort- 
feasors and  Jointly  and  severally  liable.  It 
was  not  a  case  presenting  the  question  of 
primary  and  secondary  liability,  and  the 
charge  of  the  court  upon  tbe  sixth  Issue  was 
erroneous;  bat  this  does  not  require  a  new 
trial.  That  Issue  will  be  struck  out,  and  the 
Judgment  will  be  modified  In  accordance  with 
this  opinion. 

Jfodlfied  and  afllrmed. 

ALLBN,  J.,  dissented  fMm  tb0  mllng  as  to 
defondant  laaattar. 


079  N.  C.  441) 

NORWOOD  T.  MOST  WORSHIPFUL 
GRAND  LODGB  OF  NORTH  CAROLINA 
FBEB  AND  ACCEPTED  ANCIENT  MA- 
SONS et  aL   (No.  8BS.) 

(Snpzeme  Court     North  Oarolina.   April  14, 

issa) 

1.  IiTSDBAirox  4=3819(1)— BvxniRCK  helo  to 

SUSTAIN  nRnZRO  THAT  PLAIIITIIT'B  SECEIFr 
nr  TOLL  WAB  OBTAIHin  BT  VBACn. 

In  an  action  by  the  benefidary  of  an  insur- 
ance certificate  issued  by  a  fratemat  assodation, 
brau^t  against  the  asMdation  and  the  preaid- 
fng  offic»  of  a  subordinate  lodge,  wherein  the 
ddense  of  payment  and  receipt  in  full  was  in- 
terposed, evidence  AeAf  suffident  to  support  r«- 
fosid  of  a  judgment  of  nonsolt  and  to  •nstain 
allegationa  that  tbe  preddlng  offic»  of  tbe  sub- 
ordinate lodge  fraudulent^  represented  to  plain- 
tiff that  tbe  assodation  refused  to  ptj  tbe  fall 
amount,  wben  In  fact  be  had  orders  for  fall  pay- 
ment in  his  possession  at  the  time. 


)Fw  otber  easM  Me  mum  ti^  mad  XBY-NUMBBB  la  all  Ksy-MnailMrad  DIsMts  and, 
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2.  IHBUBANCE  ^»695— AOEITr  TO  COIXBOT  IIT- 
BITBANCK  UVm  ACOOUST  TOB  FUXX  AMOUNT 
COLLECIXIX 

Where  the  prestding  officer  of  a  subor^- 
nate  lodge  of  a  fraternal  associatioD  obtains 
from  the  beneficiary  possession  of  the  policy 
for  its  collection,  along  with  a  policy  issued 
b7  another  fraternal  association,  and  collects 
the  full  amount  due  upon  both  policiea,  but  pays 
her  only  a  part  thereof,  be  as  the  boieficiary'a 
agent  may  be  required  to  pay  to  such  benefidary 
the  balance  of  the  money  collected. 

8.  Etidknce  ^»40S(2)— Receipt  in  full  is 
only  fbiua  facie  evidence  and  does  hot 
fbeolude  showing  tkue  amount  bboeivbix 
Where  the  benefidary  of  an  insurance  pol- 
icy issued  by  a  fraternal  association  gave  a  re- 
ceipt for  payment  in  fall  on  representations  Ey 
the  presiding  officer  of  the  subordinate  lodge 
that  part  only  could  be  e<dlecced,  radt  receipt 
waa  o^  prima  fade  evidence  oi  its  correct- 
nesB,  and  would  not  prednde  plaintiff  fran 
•bowing  by  parol  the  true  anunmt  of  money 
paid. 

4.  InBUBANOK  «=»801— BBNEIlClABT'a  BSOBIFT 
IN  FniX  NOT  BUfDnta  WBEBC  PBOODBBD  BT 
MISUFBllSBirTATIOHS  OF  IHBUBBb'b  OOMKEI- 
TIB. 

In  an  action  by  &  beneficiary  of  an  insur- 
ance policy  issued  by  a  fraternal  association, 
brought  against  such  association  and  the  pre- 
siding officer  of  the  subordinate  lodge,  wherein 
the  association  relied  upon  payment  and  a 
receipt  in  full  procured  by  the  members  of  a 
coQunittee,  an  instruction  that,  if  such  commit- 
tee made  misrepresentations  in  order  to  procure 
the  receipt,  plaintiff  wonld  not  be  bound  there- 
to waa  prt^r;  inquiry  being  pending  before 
tlie  jury  as  to  tiie  liability  of  the  association, 
and  of  the  presiding  officn  at  tbe  time  sodi 
receipt  was  given. 

Appeal  from  Superior  Ooart.  Rocfclngfaam 
County;  HcEaroy.  JUdga. 

Acticm  by  Katie  Norwood  against  tbe  Most 
Worshipful  Grand  Lodge  of  North  Carolina 
Free  and  Axx^epted  Andent  Masons  and  R. 

5.  Graves.  Judgment  on  ft  verdict  against 
Jefendant  GraveB  aUm^  and  be  ajvealB.  No 
terror, 

TtiiB  Ib  an  acUmt  brought  by  Katie  Nor- 
wood, widow  of  A.  W.  Norwood,  against  the 
Grand  Lodge  of  UaBouB  and  B.  S.  Graves,  to 
recover  the  balance  alleged  to  be  due  tm  a 
policy  of  insuranoe  for  $300  held  by  her  hus- 
band In  fb»  benefit  dcvartment  ot  tbe  Masonic 
Order. 

The  def endantB  admitted  that  tiie  policy  of 
Insurance  had  beat  Isaued  and  that  tbe  plain- 
tiff was  tbe  bmefldary  therein,  and  alleged 
that  tbe  amount  due  thereon  had  besa  paid 
to  tbe  idalnUff. 

The  plain  till  introduced  evld^ice  tending 
to  prove  that,  in  addition  to  tbe  policy  of 
$300  In  tbe  Masonic  Order,  her  husband  also 
bad  a  poUcy  of  $200  in  the  Odd  FeUows  Or- 
der; that,  shortly  after  her  husband  died. 


the  defendant  K.  S.  Graves  came  to  bw  and 
asked  her  to  e^ve  him  botb  policies  and  that 
be  would  collect  Hie  money  due  <m  the  polides 
for  her;  that  she  gave  the  polldee  to  him, 
and  in  about  a.  month  thereafter  Uie  said 
Graves  told  bar  that  her  husband  was  not  In 
good  standing  at  (be  time  of  bla  death  and  be 
did  not  think  be  ooold  get  all  of  tbe  money; 
that  about  a  month  after  this  ctrnversatiiHi 
the  said  Graves  sent  for  her  again,  and  tben 
told  ha  that  he  was  unable  to  ctSieet  ttie 
full  sum  due,  that  he  could  (»ly  collect  $100 
frrau  tbe  Odd  Fellows  and  $100  tnm  the 
Masons,  making  $200  on  both  polldeB^  and 
that  tiuae  two  orders  refOsed  to  pay  .more 
than  that  sum;  that  ber  husband  was  not  In 
good  standing  with  either  lodge,  and  be  ad- 
vised that  she  accept  tiie  aaid  Bum ;  that  the 
plaintiff  was  an  uneducated  negro  woman, 
t^o  read  with  difficulty,  and  the  said  Graves 
was  an  educated  Intelligait  n^ro  man;  that 
at  the  time  he  tidd  the  plaintur  that  the  Odd 
FdlowB  and  the  Masons  would  not  pay  more 
than  $200  be  had  In  his  possessloa  three 
money  orders  of  $100  eadi  idellvered  to  blm 
by  the  Masons  to  be  used  In  the  payment  of 
the  poUcy  of  $300  and  a  draft  for  $200  de- 
livered to  him  by  tbe  Odd  Fdlows  with  i^cb 
topay  tbe  policy  of  the  Odd  Fellows;,  that  be 
also  told  her  In  this  omverBation  that  ttacfe 
was  an  attomeT's  fee  ctf  $26  that  would  have 
to  be  paid  out  <tf  tbe  $200  be  had  ooUected; 
that,  relying  on  these  statanaits,  she  accept- 
ed $175  In  settlonent  for  the  two  polides  and 
encnted  reoelptB  In  full;  tbat  at  the  same 
time  be  asked  her  to  sign  several  papers,  and, 
without  knowing  what  they  were,  she  In- 
dorsed the  three  mcKiey  <nderB  for  $100  each 
and  the  draft  for  $200;  and  they  were  de- 
livered to  the  Bald  Graves;  that  some  tlnw 
thereafter  she  Ipanied  that  Graves  had  0(A- 
lected  $600  on  the  two  polides;  that  h» 
came  to  see  her  again  and  made  other  rtp- 
resentations  to  bw  which  were  false  and  paid 
her  the  additional  sum  at  $26^  which  she 
claimed  was  tbe  balance  due  on  tbe  policy  of 
the  Odd  Fellows,  and  that  she  had  received 
nothing  ttom  tbe  Masonic  Order;  tbat  after 
this  action  was  commoiced  a  amunlttee  from 
the  local  lodge  (A  the  Masons  at  BeldSTllle 
went  to  Bee  her  and  asked  her  bow  mudi  she 
daimed  to  be  due,  and  that  she  t(dd  tliem 
that  she  had  not  received  anything  from  the 
Mascms;  that  they  told  her  that  the  mmiey 
that  she  had  received  was  on  the  Masoolc 
poUcy;  that  the  $175  and  the  $26  was  paid 
oa  that  policy 'and  that  they  gave  her  an  ad- 
ditional sum  of  $100,  she  relying  on  tli^ 
statement  that  $100  bad  already  ben  paid  on 
their  poll<7 ;  that  In  the  aeveral  transactions' 
Bhe  gave  receipts  aggregating  $000  or  fl^OO, 
when  in  fact  she  only  received  $800  on  both 
policies. 

At  the  omduslon  of  the  evldwce,  time  was 
a  motion  tat  Judgment  of  nonsuit,  whidi  was 
overruled,  and  the  defendants  excited. 
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His  bonor  darged  the  Jnnr,  among  otber 
Uflngs,  as  follows: 

"If  you  find  by  the  greater  weight  of  the  evi- 
dence that,  when  the  receipt  was  procured  by 
the  committee  for  fSOO.  tbe  oommittee  repre- 
suited  to  her  that  the  Maaona  bad  already  paid 
her  the  sum  of  $200,  when  in  truth  and  in  fact 
thc7  had  not  paid  her  anything,  and  she,  rely- 
ing upon  their  statMnents  and  believing  it  to  be 
true  that  the  $200  which  had  been  paid  her  had 
come  from  the  Masona,  when  in  truth  and  in 
fact  it  had  not  come  from  the  Masonic  Order, 
then  if  yon  find  these  facts  by  the  greater  weight 
of  the  evidence,  the  court  charges  yon  it  would 
be  your  duty  to  answer  the  issue,  'Zes,'  that 
this  receipt  waa  proeored  by  fraud  and  misrep- 
resentation.'* 

Ths  defendant  excepted. 
The  Jury  retnmecl  the  following  verdict: 

"(1)  At  tha  time  of  the  death  of  A.  W.  Nor- 
wood, did  he  have  a  certificate  of  liuarance  in 
the  Masonic  Lodge  in  the  amount  of  $300?  An- 
swer: Tea. 

"(2)  Is  the  plaintiff,  Katie  Norwood,  the 
beneficiary  named  in  the  certificate  of  inBur* 
ance  in  the  amount  of  ?300  insured  by  the 
Masonic  insurance  department?   Answer:  Yes. 

"(3)  Did  the  defendants,  or  either  of  them, 
obtain  receipts  from  the  plaintiff  for  the  $300 
referred  to  in  the  Masonic  certificate  of  Insur- 
ance? Answer:  Tes. 

"W  Bo^  vers  said  recdpts  obtsinsd  1^ 
fraud  or  mlBrq;iresentatl<»7  Answa:  Yes. 

"(jS)  Are  the  defendants,  or  either  of  tiiem, 
indebted  to  the  plaintiff?  If  so,  what  amount? 
Answer:  $200  and  interest  fK»n  date  of  post 
office  money  orders,  bat  not  the  Grand  Lodge 
but  B.  8.  Graves.** 

Judgment  was  entered  upon  the  v^Ict 
against  the  defradant  B.  S.  Graves  alme^  and 
he  excited  and  appealed. 

P.  W.  OUdewell  and  W.  B.  Dalton.  both  of 
ReldsvUle,  for  aivellant. 

J.  M.  Sharp  and  J.  B.  Jt^ee^  both  oC  Bdds- 
TtUOk  'or  appellee. 

ALLEN,  J.  [1]  The  redtat  of  the  erldence, 
as  stated  abor^  folly  Jnstifies  the  refusal  of 
his  honor  to  grant  the  motion  of  the  defend- 
ant for  judgment  of  nonsuit  and  Is  ample  to 
sustain  the  allegattcms  of  fraud. 

[2]  If,  however,  there  was  no  fraud  In  the 
transaction,  the  evidence  shows  that  the  de- 
fendant Graves  was  the  agent  of  the  plaintiff 
for  the  collection  ot  the  pollciea;  that  he  col- 
lected 9600  and  has  only  paid  to  her  $300; 
and  he  would,  at  coiu^  be  required  to  pay  to 
her  the  balance  of  the  money  in  hla  hands. 

[S]  The  receipts  purporting  to  cover  the  en- 
tire amounts  collected  by  the  defendant 
Graves  are  m\j  prima  facie  evldoice  of  their 
correctness  and  would  not  preclude  the  plain- 
tiff from  showing  the  true  amount  of  the 
money  paid  to  her. 

"When  a  receipt  is  evidence  of  a  contract  be- 
tween parties,  it  stands  on  the  same  footing. 


with  other  cnttracts  in  writing,  and  cannot  bs 
contradicted  or  varied  by  parol  evidence ;  bat, 
when  it  is  an  acknowledgment  of  the  payment 
of  mon^  or  of  the  delivery  .of  goods,  It  is  mere- 
ly  prima  facie  evidence  of  the  fact  which  it 
recites,  and  may  be  contradicted  by  oral  testi- 
mony. 1  Greenleaf  on  Evidence,  S  308;  Reid 
v.  Reid.  2  Dev.  [13  N.  C]  247  118  Am.  Dec. 
670] ;  Wilson  v.  Derr.  69  N.  a  137."  Harper 
V.  Dall,  82  N.  a  887. 

The  cases  in  our  reports  In  support  of  this 
pnqMMltlon  are  numerous, 

[4]  The  exception  to  the  (diarge  vpoa  the 
groond  that  the  oommittee  from  the  lodge 
were  not  the  agmts  of  the  defendant  Graves, 
and  that  therefore  he  Is  not  bound  by  their 
leiHresttitatlons,  would  be  entitled  to  more 
oondderatlon  but  for  the  fact  that  at  that 
time  the  inquiry  was  pending  before  the  jury 
as  to  the  liability  of  the  Blasonlc  Order  as 
well  as  the  liabllltT  of  tlie  defudant  Gmvos, 
and,  as  the  Mascmle  Ord»  was  relying  upm 
the  plea  of  payment  and  of  the  rec^t  jfxt^ 
cured  by  Qie  membm  of  the  committee,  It 
was  pn^ier  for  the  Judge  to  charge  ttie  Jury 
tha^  If  they  made  mlar^resoitations  In  ot^ 
der  to  procure  the  nceij/tM,  the  plalntlfl 
would  not  be  bound  by  them. 

These  are  the  exce^tons  principally  zeUed 
on  by  the  deftadant 

We  have,  however,  exsmhiert  aU  oC  the  «x- 
ceptioDB  and  find  no  error. 

No  error. 


(113  9.  C.  641) 

BEATTIB  et  si.  V.  CITY  COUNCIL  OP  CITS 
OF  GREENTILLD  et  aL  (No.  10880.) 

(Supreme  Court  of  South  Carolina.  Uardi  28 

1820.) 

1.  JUDOICKNT  «s>71S(l)— DECISIOir  AS  TO  AU  • 
THOBITT  or  riBK  COmnSSIONEBS  HELD  WOT 
BES  ADJtmiCATA  IH  AOHON  TO  ENJOIN 
BOABD. 

Judgment  for  plaintiff  to  suit  by  a  citUeo 
and  taxpayer  of  the  city  of  Greenville  to  en- 
join the  city  council  from  exercising  authority 
to  purchase  supplies  fOr  the  fire  department, 
and  to  detemdne  that  such  authority  was 
vested  in  the  board  of  fire  commisrioners  created 
under  Act  Feb.  16,  1808  (24  St  at  Laige,  p. 
242),  AeJd  not  res  adjudieata  of  suit  by  other 
citizens  and  taxpayers  to  enjoin  the  board  of 
fire  commissioners  from  attempting  to  exercise 
any  authority  in  the  matter  after  the  enabling 
statute  had  been  superseded. 

2.  MuNioiPAz;.  cobfoeahons  ^9»48(!9— Bkiit- 

COBPOBAHOH  UNniB  GENEBAX.  UW  SVPEB- 
SBDBD  OXJ}  CHABTKB. 

Reincorporation,  under  Civ.  Oode  1812,  H 
2883-S087.  oi  the  city  of  Greenville,  originally 
chartered  under  an  act  approved  Dec.  22,  18SS 
(18  St.  at  Large,  p.  106)  superseded  the  old 
charter  and  Act  Feb.  16,  1803  (24  St.  at  Large, 
p.  242),  whidi  gave  the  board  of  fire  commis- 
sioners  thereby  created  authority  to  purchase 
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rappliea  for  the  flm  department;  neb  act  hav- 
ing  amoonted  011I7  to  aa  amentoent  of  the  old 
charter. 

Appeal  from  Common  Pleas  Circuit  Court 
of  GreeDTille  Conntr ;  T.  J.  Manldln,  Judge. 

Action  by  W.  E.  Beattle  and  anoth^ 
against  the  City  Conndl  of  City  of  Oreen- 
Tllle  and  the  Board  of  Fire  Commissioners  of 
the  aty.  Prom  judgment  for  plaintiffs,  de- 
fendant Fire  CommlssloDera  appeaL  Af- 
firmed. 

The  decree  of  the  conrt  below  follows: 

This  action  has  been  bronght  by  the  plaln- 
tifiFs  herein,  as  cftiienB  and  taxpayers  of  the  city 
of  GreenTOle,  In  behalf  of  tbemaelves  and  all 
other  cltlzeDs  and  taxpayers  of  said  city,  to 
declare  the  set  under  vhlch  the  defendants,  the 
fire  oommisaioners  of  said  city,  claim  author- 
ity to  act,  as  nnconstitntlonal,  npon  the  groands 
Ret  forth  In  said  petition,  and  to  permanently 
enjoin  said  board  of  fire  commissioners  and  the 
members  thereof  from  attempting  to  exercise 
any  anthority  In  the  matter  of  parGhadng  anp- 
plies  and  equipment  for  the  fire  department  of 
said  city. 

TTpon  the  verified  petition  of  the  petitioners, 
Chief  Jastice  Gary  Issued  an  order  reqnlring  the 
defendants  to  show  cause  before  him  at  Abt>e- 
vllle,  S.  C,  on  March  12,  1919,  why  the  prayer 
of  tiie  petition  should  not  be  granted.  The 
defendants  made  return  to  said  rule  to  show 
cause,  the  dty  of  Greenville  admitting  the  al- 
legations <a  the  petiti<m,  and  joining  in  llie 
prayer  thereof,  and  upon  the  hearing  of  the 
case  Cliief  Justice  Gary  granted  a  temporary 
injunction  until  the  case  could  be  heard  on  its 
merits.  Subsequent  thereto  the  defendants  the 
fire  commissioners  of  the  dty  of  Greenville 
amended  their  return,  and  asked  that  the  city 
council  of  Greenville  be  also  enjoined  until  the 
ease  could  be  heard  upon  its  merits,  and  by  con- 
sent of  the  attorneys  an  order  was  granted  by 
Chief  Jastice  Gary  also  enjoining  the  said  city 
council  from  exerddng  any  control  over  the 
fire  department  or  purchasing  any  supplies  and 
equipment  for  the  fire  department  until  the 
further  order  of  the  court 

The  plaintiffs  have  demurred  to  the  return  or 
answer  of  the  board  of  fire  commissioners 
''upon  the  ground  that  It  appears  from  the 
face  of  said  answer  that  it  does  not  constitute  a 
defense  to  the  cause  of  action  set  up  in  the 
complaint,  in  that  it  admits  all  material  facta 
set  up  in  the  complaint,  and  in  that  the  new 
matter  alleged  in  said  answer  does  not  constitute 
a  defense,  and  it  follows  that,  as  a  matter  of 
law,  the  plaintiffs  are  entitied  to  the  relief  de- 
manded," and  further  that  said  answer  is 
frivolous,  and  prays  for  judgment  thereon. 

The  case  is  therefore  before  me  for  a  decision 
of  the  qaestlons  involved.  The  facta  may  be 
stated  briefly  as  follows:  The  dty  <tf  Green- 
ville was  chartered  under  an  act  approved  De- 
cember 22,  1885  (19  St.  at  Large,  p.  106); 
it  being  declared  in  said  act  that  tie  charter 
should  continue  for  a  period  of  21  years  and 
ontil  the  end  of  the  next  ensuing  session  of 
the  General  Assembly.  Section  15  of  this  act 
gave  the  city  council  full  authority  to  organice, 
equip,  and  control  the  fire  department  By  an 
act  of  February  10,  1903  St  at  T^ge,  p. 
242),  there  was  ^created  fbr  the  dty  <tf  Green- 


ville a  board  of  fire  commissioners,  with  au- 
thority to  purchase  all  material  and  supplies 
for  the  fire  department  of  said  dty.  In  Febru- 
ary, 1907,  after  the  expiration  of  the  said  spe- 
dal  charter,  the  dty  of  Greenville  was  rechart- 
ered  under  the  general  law  as  contained  in  the 
Code  of  Laws  of  1912  as  a  dty  of  more  than 
6,000  Inhabitants.  A  omitroversy  arose  in  the 
eariy  part  of  1018  between  Hie  dty  council  and 
the  btMid  of  fire  commisskHwrs  aa  to  tlu  pur- 
chase of  a  pumping  engine.  The  fire  commis- 
sioners recommended  the  purchase  of  a  La 
France  fire  engine,  and  the  dty  council  decided 
to  purchase  a  Seagrave  fire  engine.  Thereapon 
a  suit  was  brought  by  one  J.  N.  Stewart  aeainst 
the  city  coundl  to  enjoin  them  from  purdiastng 
a  Seagrave  fire  engine,  and  to  construe  the  act 
of  190S,  under  which  said  board  of  fire  ooDoiois- 
doners  was  created.  Juf^  Wilson  ctmstrned 
said  act  and  held  that  the  fire  oommlsBlonem 
were  vested  with  full  power  to  purchase  eqaip> 
meat  and  supplies,  and  enjoined  said  city  conn- 
dl from  purchasing  the  Seagrave  fire  mgine, 
and  based  that  injunction  upon  the  constmction 
of  the  statute.  The  constitutionality  of  the 
statute  was  not  raised  by  the  pleadings  in  the 
case,  and  the  court  in  no  wise  undertook  to  pass 
upon  the  eonstitntionalfty  <rf  the  statuta 
defmdants  the  fire  commisslonerB  are  now  con- 
tending that  the  judgment  in  the  case  of  Stewart 
against  the  dty  of  Greenville  Is  res  judicata, 
and  that  said  judgment  predudes  the  plaintitCs 
herein  from  making  any  constitutional  objec- 
tions to  tlie  act  of  1903  nnder  which  said  board 
of  fire  commissioners  was  created. 

^e  first  question  that  I  shall  pass  upmi  is 
the  question  of  res  judicata.    It  is  a  familiar 
principle  that  where  legal  proceedings  Involve 
rights  dalmed  under  a  statute,  the  conrt  will 
not  consider  the  question  as  to  whether  the 
statute  Is  constitutional  unless  such  question  is 
dearly  made  by  the  pleadings.   It  necessarily 
followsi  thnefore,  Uiat  no  judgment  inTolvtng 
merely  the  eon8tructi<n  of  a  statute  will  be 
regarded  aa  determining  the  constitutionality  of 
tiie  statute^   In  ordw  that  time  ahonld  be  an 
adjudication  touching  the  constitutionality  of  a 
statute,  that  question  must  be  dearly  raised  and 
decided  by  the  court   It  is  also  well  settied  that 
a  judfonent  in  a  ease  questioning  the  constitu- 
tionality of  a  statute  upon  one  ground  will  not 
adjudicate  the  question  as  to  whether  the  statute 
ia  unconstitutional  upon  a  different  groond. 
The  following  authorities  sustain  these  propoai' 
tiona:   28  Cyc  1280;  Onunwell  t.  County  of 
Sac  W  U.  S.  861,  24  I*  Ed.  195 :  W.  &  W.  R. 
R.  V.  Alsbrook,  146  U.  S.  279,  13  Sup.  Ct  72. 
36  li.  Ed.  972 ;  Nesbitt  v.  Riveraide  Independ- 
ent District  144  U.  S.  610.  12  Snp.  Ot.  746. 
36  li.  Ed.  662;   Doi:«Iass  v.  County  of  Pike, 
101  II.  S.  677,  25  L.  Ed.  968;    Whaley  v. 
Gaillard,  21  S.  a  675 ;  Hart  v.  Bates,  17  S. 
C.  35;  Anderson  t.  Cave,  49  S.  a  COS,  27  S. 
B.  478';  State  t.  Tudter,  56  8.  a  616»  86  S.  E. 
216;  Ex  parte  Florence  School,  48  8.  OL  15. 
20  S.  E.  784;  State  t.  Gain,  78  a  C.  852,  68 
S.  E.  937 ;  Gannon  v.  Oox,  98  S.  C.  186.  82  S. 
B.  399 ;  Kirven  v.  V.  O.  Chem.  Co,  77  S.  B-  493, 
58  8.  B.  424 ;  Id..  215  U.  S.  252,  30  Sup.  Ct  78. 
54  L.  Ed.  179;   Board  of  Commissioners  t. 
Union  Bank,  37  a  G.  A.  493.  96  Fed.  283; 
Board  of  Commissionen  t.  SotUI^  88  OL  O.  ▲ 
107,  97  Fed.  270. 
In  State  t.  Tucker,  supra,  quoting  bom  th* 
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Brnabni,  It  Is  hdd:  "An  adjndlaitiMt  In  one 
peal  of  one  oonstltalloaal  obJeetloD  to  m  etatoto 
does  not  precltide  the  same  partj  trom  maUnr 
another  constitntional  objection  to  the  same 
statute  on  a  subsequent  appeaL** 

"A  jodgment  on  a  different  caose  of  action  is 
not  res  judicata  in  a  sabseqnent  action  where 
the  Issues  Involved  In  the  second  action  were  not 
neceflBarOj  inTt^ved,  and  were  not  actually  liti- 
gated, in  the  first  action.**  Cannon  t.  Oox, 
■npra.  To  the  same  ^ec^  see  Whaley  t.  GnO- 
lard,  supra. 

In  the  case  <rf  Ex  parte  morencs  School,  su- 
pra, it  was  held  the  court  vUl  nercr  "pass  upon 
the  constitutionality  an  act  of  the  Ijegida- 
ture  •  •  *  unless  it  Is  necessary  to  the  de- 
termination of  the  case  In  which  sudi  a  qoes- 
tioo  is  presented." 

Judge  Wilson,  In  the  case  of  Stewart  t. 
City  Council,  did  not  attempt  to  pass  upon  the 
constitutionality  of  the  act  of  1008,  iriiich  was 
before  Um,  for  the  question  of  the  constitution- 
ality of  the  act  waa  not  necessarily  iuTolred. 
It-  was  merely  a  question  under  the  provisions 
of  fbe  act  as  to  who  had  the  power  to  purchase 
the  equipment  for  the  fire  department  Hie  con- 
stitutionality of  the  act  not  having  been  raised 
or  decided  in  the  Stewart  case,  I  am  of  the 
opinion  that  the  Judgment  of  Judge  Wilson  Is 
not  res  judicata  aa  to  the  questions  raised  In  this 
case. 

Tb»  otiier  questloB  to  be  determined  Is  as  to 
vhether  the  act  of  February  16,  1903,  under 
vhidi  the  board  of  fire  commissioners  of  the 
city  of  Oreenville  was  created,  contravenes  sec- 
tion 1  of  article  8  of  the  Constitution  of  1895, 
-which  is  as  follows:  "The  General  Assembly 
shall  provide  by  general  laws  for  the  orgnniza- 
tion  and  classification  of  municipal  corporations. 
The  powers  of  each  class  shall  be  defined  so 
that  no  such  corporation  shall  have  any  powers 
or  be  subject  to  any  restrictions  other  than  all 
eorporatirais  d  ths  same  dass.  €Sti«B  and  towns 
now  existing  under  special  diarters  may  reor- 
ganise under  the  general  laws  of  tiis  state,  and 
when  so  reorganized  their  special  diarters  shall 
'  cease  and  determlhe." 

The  statute  in  question  applies  only  to  Green- 
ville, and  the  restrictions  therein  pnt  upon 
Oreenville  are  not  placed  upon  other  municipal 
corporations  in  the  same  dass,  which  is  plainly 
violative  of  the  Constitution,  as  special  legisla- 
tion. Carroll  v.  Town  of  York,  100  S.  C. 
1,  OS  S.  E.  121;  Paris  Ht  Water  Co.  t.  City 
of  Greenville,  105  8.  a  180,  80  8.  B.  609. 
By  the  express  terms  of  the  Constitution,  the 
■pedal  charter  of  the  city  of  Greenville  ceased 
and  determined  upon  its  reorganization  under 
the  general  laws.  The  dty  of  Greenville  waa 
organized  as  a  dty  of  more  than  6,000  Inhabit- 
ants under  artide  8  of  tilie  Oode  «C  Law^.  | 
2024  et  seq. 

Artide  4  of  the  Code  of  Laws  contains  provl- 
sitms  common  to  all  dties  and  towns  ramtainlng 
more  than  one  tiioussnd  inhaUtanls.  By  section 
2052  of  the  Code  of  Laws  it  is  provided:  ♦TCte 
said  [city]  coundl  shall  have  power  and  au- 
thority to  equip  and  control  a  fire  department 
for  the  protection  of  said  dty  in  such  way  as 
they  may  deem  necessary."  It  Is  manifest 
that  by  the  Oonstitntion  it  was  intended  that 
the  dties  organized  under  the  Constitution  and 
laws  passed  In  pursuance  thereof  should  possess 
only  those  powers  and  be  nhjeet  to  thost  ro- 
102  S.E.-4S 


■trietioBM  appUc&ble  to  all  otiier  dties  of  tiw 
same  dass.  It  is  equally  nianifeat  tiiat  by  the 
general  law  passed  In  pursuance  of  the  Consti- 
tution it  was  intended  that  the  city  councils  of 
all  dties  having  more  than  1,000  inhabitanta 
should  have  the  control  of  the  fire  dqiartiiient 
and  the  anthoHty  to  equip  the  same. 

The  control  of  the  fire  departmmt,  then,  by 
the  board  of  fire  commissioners  after  the  re- 
Incorporation  of  the  city  of  Greenville  under 
the  genera!  law  passed  in  puranance  of  the 
Omstitntion  is  utterly  Ineondstent  with  the 
constitational  provision  and  the  express  terms 
of  the  statute. 

The  act  of  1908  creating  a  board  of  fire  com- 
missioners for  the  d^  of  Greenville  and  con- 
ferring upon  that  board  authority  to  control 
and  equip  the  fire  department  under  the  prlnd- 
ple  recognized  by  all  courts  is  to  be  regarded 
as  in  the  nature  of  an  amendment  to  the  spe- 
dal  legislative  dty  charter,  and,  as  snch,  the 
powers  of  the  bosrd  of  fire  commissionws  ceas- 
ed with  the  expiration  of  the  dty  charter.  'SM» 
act  does  not  by  Its  terms  amend  the  act  at 
1885,  but  It  operates  to  do  so. 

"The  true  view  of  the  legislatitu  to  wblcb 
we  have  referred,  considered  as  a  whole,  Is  that 
the  statutes  authorizing  towns  and  dties  to 
contract  to  pay  money  at  a  time  beyond  the 
original  charter  life  are  to  be  construed  as 
legislative  amradments  of  the  original  char- 
ters." Bhick  T.  Fishbnme.  84  S.  a  461,  66 
S.  B.  681. 10  Ann.  Cos.  1104. 

"It  Independent  acts  relate  to  the  rights, 
powers,  duties,  and  obligationB  of  the  dty, 
they  are  to  be  regarded  as  parts  of  the  dty 
charter."  State  v.  Ermentrant,  68  BUnn.  104, 
66  N.  W.  at  page  25S. 

In  dty  of  Rochester  v.  Briggs.  50  N.  Y.  553, 
the  court,  speaking  of  tiie  charter  of  the  city 
of  Rodiester,  said:  "The  charter,  as  it  is  called, 
consists  of  the  creative  act  and  all  laws  in  force 
relating  to  the  corporation,  whether  In  defining 
Its  powers  or  regulating  their  mode  of  ez«r> 
dse."  And  again  the  eonrt  in  tiie  same  case 
said:  **A  dty  charter  embraces  many.misw 
subjects,  and  yet  tbey  are  all  onbraced  In  tha 
general  subject  of  the  charter  or  corporation." 

"In  order  that  a  law  may  operate  as  an  amend- 
ment to  a  municipal  charter,  it  is  not  necessary 
that  it  shall  speaty  that  it  is  an  amendmeni: 
thereto,  but  It  Is  suffident  that  the  provisions 
affect  the  corporation  in  Its  govermental  capac- 
ity." 20  A.  &  E.  p.  1139;  28  Oyc  240  N.; 
City  Coundl  v.  Walker.  154  Ala.  242, 46  Sontfa. 
586,  129  Am.  St.  Bep.  64;  City  of  Rochester 
T.  Briggs.  60  N..Y.  663. 

It  has  been  suggested  by  counsel  that,  if 
this  act  is  unconstitutional,  certain  other  acts 
affecting  Greenville  are  Invalid.  This  may  or 
may  not  be  true,  but  the  court  cannot  take  these 
matters  Into  consideration  until  properly  pre- 
sented, and  the  fact,  if  it  be  a  fact,  that  they 
are  unconstitutional,  can  have  no  effect  in 
determining  the  validity  of  this  statute. 

I  have,  therefore,  reached  the  conclusion  that 
the  act  of  February  16,  1903,  creating  a  board 
of  fire  commissioners  for  the  d^  of  Greenville 
was  in  the  nature  of  an  amendment  to  the  city 
charter ;  that  this  statute  created  a  epedal  pro- 
vIsi<Hi,  applicable  only  to  the  dty  of  Oreen- 
ville, and  Is  therefore  spedal  legislation,  and 
violative  of  section  1  of  artide  8  of  the  Consti- 
tution of  1885;  that  when  the  dtr  of  Green- 
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yille  was  reo^nlied  In  rebruary,  1907,  under 
the  general  laws  of  the  state,  the  Charter  nttder 
which  the  city  of  Greenville  had  been  operating, 
together  with  the  special  provision  contained  in 
the  act  of  1903,  creating  th«  board  of  fire  com- 
misatoneri,  thereupon  ceiaed  and  determioed 
DDder  the  n^press  provisions  of  the  OoDBtitution, 
and  since  that  time  the  board  of  fire  commission- 
ers have  been  de  facto  officers,  and  not  de  Jure, 
^e  city  council  now  has  full  power  and  author- 
ity under  the  general  laws,  as  contained  in 
section  29S2,  Code  of  1912,  to  control  and  eqnip 
the  fire  department. 

It  Is  therefore  ordered  and  adjndged:  That 
the  demurrer  to  the  answer  of  the  board  ot 
fire  commissionerB  be,  and  the  same  Is  hereby, 
saBtained,  and  the  act  under  which  the  board  of 
fire  commissionerB  for  the  city  of  OreenrUle  was 
created  be,  and  the  same  Is  hereby,  declared 
unconstitutional,  null,  and  void,  and  the  board 
of  fire  commissioners  of  said  dty,  and  the  mem- 
bers thereof,  are  permanently  enjoined  from  ex- 
ercising any  control  over  the  fire  department,  or 
attempting  in  any  manner  to  purchase  supplies 
and  equipment  for  the  fire  department  of  said 
city,  and  tliat  the  temporary  TeBtnuning  order 
granted  by  Chief  Justice  Qary  on  March  28, 
1919,  enjoining  and  Festrainlng  the  mayor  and 
eil7  coumul  from  doing  any  act  toward  the 
control  of  the  fire  department  of  said  dty,  or 
toward  the  selection  of  fire  equipment  or  ap- 
paratuB,  be,  and  the  Bame  is  hereby,  vacated 
and  dlsBolved. 

Wilton  H.  Barle,  of  OreenvUl^  for  app^- 

lantB. 

Haynswortb  &  Haynswortb  and  Oscar 
Hedges,  all  of  OreenTllIe,  for  responctcaits. 

HYDRICK,  J.  PlaintlffB  in  behalf  of  them- 
Belres  and  all  other  citizens  and  taxpayers 
of  tbe  dty  of  Greenrllle,  brou^t  this  action, 
on  March  4,  1919,  against  the  city  council 
and  tbe  board  of  fire  commisslonera  of  said 
city,  to  enjoin  said  board  from  attempting  to 
exercise  any  authority  in  the  matter  of  pur^ 
chasing  supplies  and  equipmmt  for  the  fire 
departmrait  of  said  dty. 

Plaintiffs  allege  that  the  act  of  1903  under 
which  the  board  dalms  authority  in  the 
premises  was  superseded  by  the  reincorpora- 
tion of  the  ci(7  under,  the  general  law  in  1907, 
and,  If  said  act  was  not  so  superseded,  that 
It  contravenes  section  1,  art  8,  of  the  Ctm- 
stltntl<m.  On  the  verified  omiplalnt,  a  rule 
to  show  cause  and  temporary  restraining  or- 
der was  issued  against  the  board.  The  dty 
council  answered  and  Joined  with  plalntltCs 
in  tbetr  omtentlon  and  prayed  for  Injnno- 
tioB.  Tba  board  of  Are  commissioners  con- 
tested plalntlflS'  grounds,  and  set  up  the  de- 
foise  of  res  adjudlcata  in  bar  of  this  action, 
to  wit,  the  Judgment  in  Stewart  t.  City  Coxin- 
dl.  hereinafter  mentioned.  On  bearing  tbe 
answws,  on  motloi  of  tbe  Iward  of  fire  com- 
missloners,  the  dty  council  was  also  enjoined 
penduite  Ute  from  exercising  tbe  auUwrity 
in  question.  Hiereafter,  by  consent  of  all 
parties,  nn  order  was  passed  modifying  the 
previous  orders,  so  that  a  oommlttee  of  dti- 


zois  should  sdect  and  pnrdiase  tbe  nec» 
sary  apparatus,  and  the  council  should  se- 
cure  the  funds  and  malce  the  necessary 
appropriation  to  pay  for  same. 

The  facts  out  of  which  the  Issues  arise  are: 
The  dty  was  chartered  under  an  act  approv- 
ed December  22,  1885,  for  the  period  of  21 
years,  and  until  the  end  of  the  next  ensuing 
session  of  tbe  L%ldatur&  Sectlmi  IS  of 
that  act  gave  the  dty  eouncD  antborlty  ova 
the  fire  d^iartment  By  an  act  ^iproved 
February  16,  iSOS  (^4  Stat  242),  provlskn 
was  made  for  a  board  of  lire  commlssifmafl, 
wltti  authority.  Inter  alia,  to  purdiase  siqh 
plies  for  die  Are  department 

Tbe  Constitution  of  isgff  (artlde  8»  |  1) 
provides: 

"Tlie  General  Assembly  shall  provide  by 
general  laws  for  the  organization  and  classifica- 
tion of  munidpAl  corporatltnis.  Tbe  poweia  of 
each  class  shall  be  defined  so  that  no  such  cor- 
poration shall  have  any  powers  or  be  subject  to 
any  restrictions  other  than  all  corporations  of 
the  same  daaa.  Cities  and  towns  now  existing 
under  special  charters  may  reorganise  under 
the  general  laws  of  the  state,  and  when  so  re- 
organized their  wedal  charters  shall  cease  and 
detumine." 

In  February,  1907,  the  dty  was  rediartered 
under  the  general  laws  (enacted  pursuant  to 
the  provision  of  the  Ocmstltutlou  above  quot- 
ed) found  in  diapter  48,  vol.  1.  Civil  Code 
1912,  section  2952  of  which  gives  the  dty 
coundl  power  and  authority  to  equip  and 
control  llie  Are  d^>artment 

Id  tbe  early  part  of  1918  a  controversy 
arose  between  the  dty  council  and  the  board 
of  Are  commissionerB  as  to  which  body  had 
tbe  right  to  purchase  supplies  for  the  fire 
department;  and  a  suit  was  brought  by  J. 
N.  Stewart  a  dtizen  and. taxpayer  of  the 
dty,  against  the  dty  couucU  to  have  the 
court  construe  the  act  of  1903,  under  which 
the  board  was  created,  and  determine,  upcm 
construction  thereof,  whether  Uie  authority 
to  purchase  supplies  tot  tbe  Are  department 
was  vested  in  the'  board  of  fire  commissioners 
or  In  tbe  council.  Stevrart  oondoded  tbat 
tbe  power  was  vested  In  said  board,  and 
prayed  tbat  Ibe  coundl  be  aijoined  fnm  ex- 
ercteing  It  and  bis  contention  was  sustained, 
and  Oie  coundl  were  accordingly  enjoined. 
From  tbat  order  there  was  no  appeal,  and 
tbat  is  tbe  Judgment  wbldi  was  pleaded  In 
bar  of  this  actl<xL 

Tbe  drcult  court  overruled  the  defense  of 
res  adjudlcata  <w  tbe  ground  tbat  the  <mly 
Issue  made  and  dedded  In  StewarTs  case  was 
whether,  upon  proper  oonstructlcm  of  tbe  act 
of  1903,  the  authority  to  purchase  was  In  fbe 
coundl  or  in  tbe  board  of  fire  commlssbmers, 
and  that  the  grounds  made  by  these  plalntUb 
were  ndtb^  raised  nor  decided  in  that  case; 
and  the  court  sustained  plalntlfrs*  contai- 
tlMis  as  to  the  act  and  granted  tbe  Injunc- 
tion prayed  Cor. 
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[1  ]  The  record  In  Stewart  t.  Olty  GooncU 
la  not  before  na.  We  assume  that  It  shows 
what  the  circuit  court  says  It  does.  That 
being  so,  the  court  was  right  In  holding  that 
It  does  not  bar  this  action.  The  authorities 
cited  by  the  court  In  Its  opinlim,  whldi  are 
recited  In  respondents'  brl^  sustain  the 
conclusions  reached. 

[2]  We  agree  with  the  drcult  court,  also, 
in  sustaining  plaintiffs'  contentions  as  to  the 
act  of  1903.  Clearly  the  reincorporation  of 
the  city  under  the  general  law  had  the  effect 
of  superseding  its  old  charter  and  the  act  of 
along  with  It,  since  tliat  act  in  con- 
templation of  laWr  amounted  only  to  an 
amendment  of  the  old  charter.  To  hold 
otherwise  would  bring  the  act  of  1903  in  con- 
flict with  section  1  of  article  8  of  the  Con- 
stitution. These  conclusions  are  also  sus- 
tained by  the  authorities  cited  by  resipond- 
rats. 

Judgment  affirmed. 

OABT,  a  J,,  and  WATTS,  FRASBB,  and 
OAOB,  33^  eobfior. 


(lu  s.  a  «7) 

STONB  T,  CITT  COUNCIIi  OF  OITT  OF 
OBBDNYILLill.   (No.  108(»1-) 

(Supreme  Court  o{  South  Candina.   Mardi  29, 

1920.) 

1.  JUDGUNT  ^735— TaZPATKS'B  'kIOHT  TO 
IHJUNOnON  AOAINST  IB8UAKCE  OT  ROTBB  BT 
COUNCIL  HKLD  NOT  OONOLUOKD. 

Order  in  suit  to  determine  whether  «dty 
coondl  or  fire  mnnmissioners  liad  authority  to 
purchase  fire  apparatus,  merely  allowing  commit- 
tee of  citizens  to  do  purchasing,  coundl  to  pro- 
vide means  of  payment,  with  necessary  inqiUca- 
tion  payment  was  to  be  in  lawful  manner,  hM 
not  condnsiTe  of  taxpayer's  right  to  temporary 
injunction  against  issuance  of  notes  by  ci^ 
coundl  provided  for  by  act  of  Mardi  1,  1918 
(31  St.  at  Large.  p»  549),  claimed  to  be  vioU- 
tive  of  Const,  art  8,  1  7. 

2.  MuniOIPAL  COHPOBATZOITB  «S>1000(6)  ~ 
COUBT  BHOnUI  UVS  XHJOZNXD  mUABOB  OF 
NOTES  BT  OTTT  OOUNOIL  UNOKX  AOI  HKLD 
VOID. 

In  suit  by  taxpayw  to  enjoin  dty  coundl 
from  iBSoing  notes  authorised  by  act  of  Mardi 
1,  1919  (31  St.  at  Large,  p.  M9).  for  purdiase 
of  fire  apparatus  for  city,  having  held  the  act 
void  as  permitting  increase  of  bonded  indebted- 
ness without  vote  of  the  people  in  violation  of 
Const,  art  8,  |  7,  the  trial  court  erred  in 
refusing  plslntUTs  prayer  for  injunction  against 
issuance  of  the  notes. 

8.  MonioiPAL  ooBPOBATiona  ^=>90,  63(1)  — 

DlSCKETION  or  COUNCIL  IN  ICANAOBUHT  NOT 
CONTBOIXABLB  BT  COUBTS. 
It  is  business  of  city  council,  and  not  of 
citizens,  to  determine  what  is  best  to  be  done 


With  r^rd  to  dty's  afbiirs,  discretion  being 
vested  in  council,  and  they  not  being  controlla- 
ble in  its  ezerdse  dttsow  nor  by  oonrts,  if 
they  act  within  law. 

4.  BviOENOB  4=988(2)  —  Crrr  councils  pbb- 
SU3IX0  to  act  within  law. 
It  will  always  be  assumed  that  dty  coun- 
cils act  within  the  law  until  the  contrary  is  made 
to  svpear. 

Appeal  from  C(»nmoa  Fleas  Circuit  Court 
of  GreenvlUe  County;  T.  J.  Mautdln,  Judge. 

Action  by  0.  B.  Stone  against  the  City 
Council  of  City  of  Oreenvltle.  From  an  order 
denying  tennporfliy  injnnetioii,  plaintiff  ap- 
peals. Reversed  to  the  extent  Indicated  in 
the  opinion. 

Martin  &  Kyttae^  of  Oreenvill^  for  ap- 
pellant 

Oscar  Bodges  and  Haynsworth  &  Bayns- 
worth,  all  of  Qreenvllle,  for  re^ndent 

HTDRIOK,  J.  Aa  a  citizen  and  tsjg^ayer 
of  the  city  of  6reenTllle»  plaintiff  sued  to 
Join  the  dty  council  from  issuing  notes  au- 
thorised by  an  act  of  ttie  Legislature  ap- 
proved March  1,  1919  (31  Stat  549),  for  the 
purchase  of  Are  apparatus  for  said  d^,  on 
the  ground  that  said  act  Is  unconatltutloaBl, 
In  that  it  permits  the  Increase  of  the  bonded 
debt  of  the  city,  without  submitting  the  ques- 
tion to  a  vote  of  the  people,  as  required  by 
sectloit  7  of  artide  8  of  the  Oonstitatloa  and 
the  statutes  oiacted  In  pursuance  thereof. 

The  act  authorizea  the  dty  council  to  bor- 
row the  Bom  of  not  ansedliig  ISC^jOOO  for 
purdiase  of  additional  firs  apparatus  and  the 
eqnimnent  of  ttie  flro  dqwirtment  of  said  dty, 
and  to  issue  notes  for  the  amount  borrowed, 
payable  in  ten  annual  paymoits,  and  requires 
the  levy  of  a  snffldsnt  tax  to  pay  tlia  annual 
installments  and  the  interest 

Prior  to  the  aHnmaicement  of  tbis  action, 
a  diqpate  bad  arisen  betveot  the  dty  conncU 
and  the  board  of  fire  oommlssloners  of  said 
dty  as  to  whldi  of  Bald  bodies  had  anttiorlty 
to  control  the  fire  departmuit  and  pordiaBS 
the  necessary  supplies  and  equipment  there- 
for, and  an  action  had  be«i  cmnmoiced  by 
Beattle  and  other  dtlcens  and  taxpayers 
against  the  dty  coundl  and  said  board  to  de- 
termine that  questton.  In  that  action  both 
the  coundl  and  the  board  of  fire  commls- 
sioners  had  beesi  enjoined  pendente  lite  from 
exercising  the  autliorlty.  But  as  action  in 
the  premises  by  somebody  app^ired  to  be  ur; 
gent  by  consent  of  all  parties,  In  Beattle  et 
al.  T.  City  Coundl  et  al.,  102  S.  E.  761,  an 
order  was  passed  modifying  the  previous  In- 
Juncticm,  so  that  a  committee  of  dOzoia 
agreeable  to  all  parties  should  select  and  pur- 
chase the  necessary  apparatus,  and  the  city 
council  should  procure  the  funds  and  make 
the  necessary  appropriation-  to  pay  for  sam& 
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Plaintiff  all^ped  that  said  committee  select- 
ed UDd  recommended  the  pordiase  of  certain 
apparatus  at  and  for  the  snm  of  approxi- 
mately $30,000;  that  the  dty  cooncU  Intended 
to  pay  for  same  t>y  Issuing  notes  therefor, 
according  to  the  provisions  of  the  act  of 
March  1, 1919,  and  not  merely  by  giving  notes 
for  money  borrowed  In  anticipation  of  the 
■collection  of  the  taxes  for  the  current  year 
4ind  to  be  paid  out  of  such  taxes,  when  col- 
lected, as  Is  permissible  under  the  section  of 
the  Constitution  and  statutes  above  referred 
to;  that  council  could  not  hope  to  pay  for 
said  apparatus  out  of  the  Income  of  the  cur- 
rent year  wlthoat  so  depleting  the  funds  nec- 
essary for  other  municipal  purposes  as  to 
^ate  a  large  debt  against  the  city;  and 
that  the  purchase  of  said  apparatus  was  un- 
necessary, as  the  dty  already  had  suffident 
apparatus,  with  the  limited  force  employed, 
for  the  protection  of  the  dtlzens  against  Are. 

On  the  verified  complaint,  a  rule  to  show 
cause  was  Issued,  which  carried  a  temporary 
restraining  order  against  the  purchase  of  the 
apparatus,  or  the  Issuance  of  notes  In  pay- 
ment therefor  under  the  act  of  Mardi  1, 1919. 
The  answer  of,  Oie  dty  coundl  contested 
plaintiffs'  condnalons  as  to  the  validity  of 
the  act  of  March  1. 1919,  and  its  authority  to 
issne  the  notes  therein  authorized,  and  denied 
the  allegations  of  fact,  except  as  spedflcally 
admitted.  They  alleged  that  the  dtlzens^ 
committee  had  authority,  under  the  order 
passed  In  Beattle  et  aL  v.  Otty  Council  et  aL, 
to  select  and  purchase  the  necessary  appa- 
ratus, and  that  their  action  in  the  premises 
was  by  the  terms  of  said  order  final  and  con- 
<:luslve  upon  all  parties  to  said  cause  and  all 
in  privity  with  Qiem,  that  said  committee 
had  actnally  purdiased  the  apparatus  men- 
tloned  In  the  complaint,  and  the  same  had 
Item  ordered  shipped  aa  sota  as  It  could  be 
manufactured  and  that  the  only  duty  the 
council  had  to  perform  was  to  obtain  the  nec- 
'■essary  fundi  and  make  the  appropriation  to 
pay  for  same;  and  they  pleaded  said  order 
as  res  adjudlcata  and  conduslve  of  all  mat- 
ters therein  adjudicated.  They  alleged,  fur- 
ther, that  If  flw  court  should  conclude  that 
the  act  of  Mardt  1, 1018,  was  unconstltnUon- 
al,  tfa^  riioald  be  allowed  to  make  sndi  oUier 
arranganoit  as  they  could  to  obtain  iOie 
money  to  pay  for  the  fire  equlpm^t  which 
had  been  pnnaiased,  as  above  stated. 

The  case  was  heard  by  the  Judge  at  diam- 
berson  the  pleadings  and  the  record  In  Beattle 
et  aL  T.  Olty  Ooundl  et  aL  The  plaintiff  con- 
tended that,  pending  the  hearing  on  the  mer- 
its, the  temporary  restraining  order  should  be 
cimtlnued  of  fbroe. 

The  coort  held  that  plalntlfl  was  amdnd- 
ed  by  the  order  issued  In  Seattle's  Case;  that 
the  provision  of  sedlon  Tt  art  8*  of  the 
Con^tutlon  amUes  only  to  "btmded  debts." 
and  does  not  forbid  a  dty  from  making  con- 
tracts Involving  other  mMiittf  which  may 


be  necessary  In  the  discharge  of  Its  govern- 
mental or  administrative  functlcms,  such  as 
the  liability  here  Involved;  nevertheless  the 
court  held  that  the  act  of  March  1, 1919,  was 
unconstltutlonaL  But  the  court  held  also 
that,  as  the  dty  council  had  not  yet  deter- 
mined the  method  whldi  It  would  Adopt  in 
discharging  the  liability,  and  that  as  It  might 
meet  It  out  of  the  Income  from  taxes  and  li- 
censes for  the  current  year,  or  by  the  Is- 
suance of  bonds,  after  submission  of  the 
question  to  a  vote  of  the  pe<H>Ie.  or  In  some 
other  constitutional  manner,  plaintiff  was  not 
entitled  to  the  temporary  injunction  prayed 
for.  and  refused  the  eame, 

[1]  The  reasoning  and-  conduslons  of  the 
drcult  Judge  are  apparently  conflicting.  How- 
ever, we  think  he  was  In  error  In  holding  that 
plaintiff's  right  to  a  temporary  Injunctl<ni 
against  the  Issuance  of  the  notes  provided  for 
by  the  act  of  1919  was  condnded  by  the  order 
in  Beattle  et  aL  v.  City  Council  et  aL  I3ie 
Issue  here  was  not  Involved  In  that  case  at 
alL  The  Issue  there  was  as  to  whether  ttie 
coundl  or  the  fire  board  had' aidhoritar  to 
purdiase  the  aniiaratus.  Tba  order  merely 
allowed  a  committee  of  dtlsens  to  do  the  por- 
chaslng,  and  the  dty  council  was  to  proride 
the  means  of  payment  Nothing  whaterer 
was  said  as  to  the  manner  In  which  payment 
was  to  be  made.  It  was  necessazily  implied 
that  it  was  to  be  done  In  a  lawful  manner. 

Coundl  for  the  dty  said  In  the  argument 
of  this  case  that  the  dty  makes  no  claim  that 
It  can  proceed  under  the  act  of  1919,  and  that 
it  does  not  Intend  to  Issue  the  notes  author^ 
ized  by  that  act  If  council  had  made  that 
admission  to  the  court  below  and  Its  order 
had  been  In  confionnlty  therewith,  there 
would  have  been  no  necessity  for  this  ap[>ea1. 

[2-4]  But,  according  to  the  showing  made 
at  the  hearing  below,  it  appears  to  as  that 
plaintiff  was  entitled  at  least  to  an  InJunctlMi 
against  the  Issuance  of  the  notes  authorized 
by  the  act  of  1919.  That  was  primarily  the 
rdlef  sought  He  alleged  that  council  In- 
tended to  issue  the  notes  authorized  by  that 
act  They  did  not  spedflcally  deny  that  sucb 
was  their  Intention,  but  Impliedly  admitted 
It  by  contending  that  they  had  the  right  to 
do  so.  Having  held  that  act  void,  the  court 
erred  In  refusing  plalntifTs  prayer  tot  an  In- 
junction against  the  Issuance  <tf  the  notes  an- 
tborized  by  It  Cudd  t.  Calvert  64  S.  C.  457, 
32  8.  B.  SOS.  As  to  other  mattes  InTolved. 
we  agree  with  the  court  below.  It  Is  the  basi- 
nets of  council,  and  not  of  flie  dtlzens,  to 
determine  what  Is  best  to  be  done  with  re- 
gard to  the  dty^  affairs.  The  discretloa  Is 
vested  in  coundl  law,  and  ttiey  are  not 
to  be  controlled  Is  Its  exerdse  by  the  dtlaena. 
and  not  even  by  the  courts,  provided  they  act 
within  the  law*  and  It  will  always  be  as- 
sumed that  fbey  will  so  act  until  the  otm- 
trary  Is  made  to  aM>eac  If  they  go  beyond 
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the  law,  the  person  who  deals  with  ttum  In 
9o  doing  does  bo  at  his  risk. 

The  order  appealed  from  li  TVmnei  to 
the  extent  above  indicated. 

Reversed. 

OABT.  O.  J.,  and  FBASSB,  WAXTS,  and 
OAGB,  JJ.,  ocucor. 


(35  a«.  App.  m) 

SEABOABD  Am  UNE  BT.  CO.  T.  GREENE. 
(No.  10784.) 

(Oonrt  of  Appeals  of  Georgia,  DWWon  No.  3. 
April  7.  1920.) 

(BvHahiu  Tuf  the  Courts 

OouBis  ^=3217— Erbob  dou  not  us  raou 
OXTT  cDUirr  ow  SrBinonBLD  so  Ooubt  or 

AfPEAUk 

In  coidoTmitr  wltli  the  recent  ruUng  of  the 
Sapreme  Coort  (Aah  t.  People's  Bank  of  Oliv- 
er, 101  S.  E.  912)  to  the  effect  that  writs  of 
error  do  not  lie  from  the  dty  coart  of  Spring- 
field to  the  Oonrt  of  Appeals*  the  writ  in  this 
case  most  be  dismissed. 

Error  from  City  Court  of  Sprlngfldd;  P. 
D.  Shearouae,  Judge. 

Actton  between  the  Seaboard  Air  line 
Railway  Company  and  W.  T.  Oreeae.  From 
a  Judgment  for  the  latter,  the  former  brings 
error.  Writ  of  error  dismlssed- 

Anderson,  Cann,  Cann  &  Walsh,  of  Savan- 
nah, for  plalntltr  In  error. 

Seabrook  &  Kennedy,  of  Sarannah,  for  de- 
fendant In  wror. 

JENKINS,  P.  J.  Writ  of  error  dismissed. 

STEPHENS  and  SMITH,  JJ.,  ctmcor. 


(25  Oa.  App.  UC) 

SOUOBEHN  BT.  00.  ▼.  HUNT.   (No.  10884.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  2. 
AprU  7.  1920.) 

(Byttahtu  by  the  Court.) 
Cabbisbs  ^957— Tbanbtebek  or  "obdbb  no- 

tut"  BZLL  or  LADING  HAT  BCE  OABBIEK  fOB 
SaOBTAOB  OCOUBBINO  AITSB  TBANSTEB; 
mST  PBOVI  AUOUNT  OF  SHOBTAOB  OB  ZiOBS. 

WhUe  the  transferee  of  an  "order  notify" 
Mil  of  lading,  after  paying  the  draft  attached 
and  obtaining  poasesrion  of  the  UU  of  lading, 
and  thus  acquiring  the  l^ial  title  to  the  goods 
mentioned  therein,  may  maintain  a  suit  against 
the  carrier  for  any  shortage  in  the  shipment 
occasioned  subsequently  to  the  transfer  of  title 
and  before  delivery  to  him,  where  such  short- 
age is  traced  to  the  carrier,  yet  where,  in  such 
a  suit,  the  bill  of  lading  does  not  appear  in  evi- 
dence, and  there  is  no  evidence  of  any  admis- 


sion upon  the  part  of  the  carrier  as  to  the 
amount  of  goods  received  by  It  from  the  con- 
signor, or  other  eridenee  tending  to  prove  tbe 
amount  <rf  goods  In  the  possession  of  the  car- 
rier and  delivered  to  tlio  transferee,  the  Ut- 
ter, although  proving  title  to  the  goods  shipped 
and  received,  falls  to  prove  any  loss  or  dam- 
age to  the  shipment  acendng  after  he  had  ob- 
tained title  thereto. 

Error  from  Superior  Court,  Hall  CJounty; 
J.  B.  Jones,  Judge. 

Action  by  J.  W.  Hunt  Sgalnst  the  Southern 
Railway  (Dompany.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

E  A.  Neely,  of  Atlanta,  O  R.  Faulkner,  of 
Bellton*  and  Ed  QuUlian  and  J.  O.  Adams, 
both  of  Gfilnesville,  for  plaintiff  In  error. 

W.  N.  Oliver,  of  GainesTUleh  for  defodant 
In  OTor. 

STEPHENS,  J.  Judgment  revened. 
JSNKINSi  P.  J.,  and  SMITEE,  J^  ooncar. 


(1Z7  va.  no) 
KING  T.  OOMMONWEAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.  Uardi 

80,  1920.) 

iHTOXIOATinO  UQUOBB  4s>251— AOTOHOBKU 
vain  TO  TBANBPOBT  VOBrsmD,  NOTWITH- 
BTAHDIKO  rU«mABB  HONKT  LIBH. 

An  automoMle  used  in  the  illegal  ttanqrar- 
tation  of  liquor  wiU  be  fortdted  to  the  state, 

under  Acts  1918,  e.  888,  notwithstanding  a 
claim  of  purchase-money  lien  on  the  automo- 
bile in  favor  of  third  party,  who  had  no  liotice 
of  such  iUegsl  use. 

Error  to  Hustings  Ckmrt  of  Richmond. 
Proceeding  by  the  (Commonwealth  to  en- 
force forfeiture  of  an  automobile^  In  which 
El  a.  sang  intervened.  Judgment  of  forf^- 
tore^  and  intervener  brings  error.  Afflimed. 

Brockrabrough  Lamb,  of  Bicfamond,  tor 
plaintiff  In  error. 

Gea  E.  Wlae,  of  Bidunond,  for  the  Oom- 
mottwealth. 

BURKS,  J.  This  is  an  Information  filed 
und^  section  BT  of  the  PnOiibltion  Act  (Acts 
1918,  p.  612)  to  enforce  the  forfeiture  of  an 
automobile  used  In  die  Illegal  transportation 
of  ardent  spirits.  There  was  a  judgment  of 
forfeiture,  whidi  E.  A.  King  seeks  to  have 
reversed  because  he  had  a  lien  on  the  auto- 
mobile for  the  purchase  price  thereof. 

When  the  Information  was  filed.  King  In- 
tervened, as  he  had  the  right  to  do  under  the 
statute,  and  claimed  a  lien  on  the  automobile 
for  $550,  balance  of  purchase  money.  Both 
parties  waived  a  Jury  and  submitted  the  case 
to  the  Judge  of  tbe  trial  court  upon  tbe  fol- 
lowing agreed  statement  of  facts: 


^sFor  odur  ossas  ass 
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"It  Is  admitted  tliat  tidi  utomoUle  was  naed 
hi  the  niegal  transportation  of  ardent '  apirita 
at  the  time  of  ita  aeiaure  November  29,  1918. 
It  iB  admitted  that  B.  A.  Kti^  at  that  time 
held  a  Ifen  for  unpaid  parcliaae  money  amount- 
ing to  $550  and  intereet,  aa  set  out  in  bia  an- 
swer, on  said  automobile,  duly  docketed  prior 
thereto;  that  King  ezerdsed  no  control  over 
the  automobile  at  that  time,  and  no  part  of  his 
debt  was  then  due;*  that  fflng  bad  no  knowledge 
that  the  car  was  nnlawfully  used,  and  was  inno- 
cent of  the  transportation  of  ardent  q;>trits 
tbereio.  'Eing  sold  the  antomoldle  to  Harinosci 
on  September  17,  1918^  as  ahown  by  written 
contract,  and  the  antomobUe  was  in  possession 
of  said  porchaser  when  seised." 

The  jadgment  of  the  trial  court  was  ad- 
rerse  to  King,  and  be  obtftlned  this  writ  of 
error. 

The  statute  Is  very  ezplidt  that  In  a  case 
of  this  kind,  when  ardent  spirits  are  being 
lll^ally  transported  In  an  automobile,  the 
officer  shall  take  possession  thereof,  and  the 
automobile  "shall  be  forfeited  to  the  com- 
monwealth." No  exception  Is  made  In  favor 
of  a  creditor  baring  a  Hen  on  such  auttHDO- 
Mle.  In  Lanaera  t.  Gommonwealth,  101  S. 
B.  778,  we  said: 

"We  think  It  plain  that  the  innocence  of  the 
owner  of  any  knowledge  of  the  illegal  use  to 
which  his  vehicle  is  put  is  no  defense  to  the 
forfeiture  proceeding,  and  that  the  test  of 
liability  is  the  guilty  knowledge  of  the  'person 
in  charg*.*" 

The  nme  rate  applies  to  one  ha^ng  a  lien 
nptm  Qie  antomoblle.  If  it  weve  otherwise, 
the  forftlt&re  conld  easily  be  rendered  Inef- 
fective. Aa  owner  Intending  to  engage  in  the 
illegal  enterpzise  could  easily  Incnmber  his 
antfflnoblle  to  practically  ita  fall  ralu^  and 
then  proceed  to  violate  the  atatate,  or  let  his 
automobUe  for  that  purpose,  wiUiont  fear  of 
serious  pecnnlary  loss.  See  United  States  t. 
One  SaxfMi  Automobile,  2B7  Ted.  2S1,  168  G. 
0.  A.  S86. 

The  other  questions  raised  In  the  petltifm 
for  the  writ  of  error  are  fully  answered  In 
Landers  v.  Commonwealth,  supra. 

The  Judgment  of  the  hustings  court  of  the 
city  of  Richmond  will  therefore  be  affirmed. 

AfDrmed. 


(U7  Vs.  801) 

PENNINGTON  et  aL  v.  OOBfHONWEAI/TR 
(Supreme  Court  of  .^^eals  of  Virginia.  March 

aa,  1920.) 

1.  iRToxioAnna  lxqitobs  ^^201  —  Fkbbon 

USINO  AOTOmBILS  TO  TBAnSPOBT  UQUOB 
HELD  ITOT  PBB8DHBD  TO  HATE  AOQUIBED 
SAHB  BT  THETT  Ofi  TSESPASS. 

In  proceedings  by  the  commonwealth  for 
forfeiture  of  an  automobile  engaged  in  the 
illegal  transportation  of  Intoxicating  liquor 
while  in  posaeasion  of  a  person  other  than  the 
•wner,  in  which  the  owner  intervened,  it  will 


not  be  presumed  that  the  person  In  diarge  at 
the  time  of  seizure  acquired  possesdon  by  theft 
or  other  trespass. 

2.  Intoxicating  uquobs  ^>246  —  Amtiuo- 

BILE  USED  TO  TBANSPOBT  UQUOB  EOBIKITED, 
THOUGB  DBIVBB  AOBEED  WITH  OWHEB  HOT  TO 
TAKE  VEHICLE  OUT  OV  STATE. 

Where  owner  of  automobile  In  other  state 
permitted  another  person  to  use  automoUle 
under  agreement  not  to  take  It  out  of  such 

state,  and  where  antomoblle.  In  violation  of 
such  agreement,  was  taken  Into  this  state, 
w^ere  it  was  seized  by  the  commonwealth  by 
reason  of  its  use  in  illegal  transportation  of 
intoxicating  liquors,  the  automobile  will  be  for- 
feited to  state,  notwithstanding  violation  of 
agreement  not  to  take  it  oat  of  state,  since 
person  in  possession  at  time  of  sebmre  had 
lawful  possession  In  the  first  Instance. 

8.  INTOXIOATINO  LIQUOBS  <8=>251  —  ATTTOHO- 
BILE  USED  TO  TKAHSPOBT  UQUOB  lt)KRIXSD. 
NOTWXTHSTASDINa  BECOBDBS  UXK  AOAINSr 
IT. 

Automobile  used  for  Illegal  transportation 
of  intoxicating  liquor  will  be  forfeited  to  the 
state,  notwithstanding  that  It  Is  subject  to  a 
recorded  Uen  for  money  loaned;  the  lien  be- 
ing subordinate  to  the  conunmiwealUi's  ri^t 
to  have  antomohDs  forfdted. 

Error  to  Hustings  Goort  of  Bbdimond. 

Proceedipg  0»  Commonwealth  Cor  tor- 
feltnre  of  an  automobile  engaged  in  lll^al 
transportation  of  Intoxicating  llanors,  oppoa- 
ed  by  F.  Ob  Pennington  and  J.  L.  Bicker. 
Judgment  of  forfeiture,  and  FwiningtoD  and 
lUcker  bring  error.  Affirmed. 

O.  K.  Pollock  and  Brockenbron^  Lamb, 
both  of  Richmond,  for  plalntltb  in  error. 

Jno.  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank. 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Basfle,  of 
Bidunond,  for  the  Commonwealth- 

BURES,  J.  This  wdt  of  enw  brings  on- 
der  review  a  judgmoit  of  the  hustings 
court  ot  the  dty  of  Richmond  forfeiting  to 
the  commonwealth  an  automobile  engaged  in 
the  ill^al  tramportation  of  lnt<slcating  liq- 
uors. Two  persons  asserted  claims  upcm  the 
automobile  as  superior  to  the  common- 
wealth's rl^t  of  fcfffeltore— F.  a  Pamlng- 
ton,  as  innocent  owner,  and  J.  U  Rlcko-,  as 
a  iwlor  Innocent  lienor.  By  oonaent  of  pu> 
ties  the  case  was  submitted  to  the  dedslmi  of 
the  ludge  of  the  trial  court  without  the  in- 
terraitlrai  of  a  Jury.  Tbe  trial  Judge  decided 
that  the  rii^te  of  the  commonwealth  wue  su- 
pertor  to  and  overrode  the  daims  ot  both 
Fomlngton  and  Bicker,  and  accordingly  gave 
Judgment  of  forfeiture  iit  the  automobile  to 
the  commonwealth.  To  that  Judgment  ttala 
writ  of  OTor  In  this  cause  was  awarded. 

The  facts  agreed,  so  far  as  th^  need  be 
stated,  were  as  follows: 

"l^at  the  car  In  question  Is  worth  the  sum 
of  $1,600.  and  was  seized  In  the  dty  of  Bicb- 
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montl  while  engaged  in  the  traniq>OTtatioD  of 
ardent  Bpirita  in  Tiolation  of  law.  That  F.  C. 
Pennington,  one  of  the  respondente,  is  the 
owner  of  the  aotomobile,  and  that  the  respond- 
ent J.  L.  Ricber  had  a  recorded  lien  on  the 
car  for  money  fomiahed  for  the  purchase 
thereof  in  the  sam  of  $2,100.  Thnt  the  lien 
was  recorded  prior  to  the  Misnre  of  said  car. 
the  original  lien  being  filed  herewith,  in  the 
following  words  and  figures:  *  *  •  That 
said  Pennington  was  engaged  in  the  general 
^Dtomobile  for  hire  baainess  in  Angosta,  Ga. 
That  he  rented  said  automobile,  a  few  days 
prior  to  its  seizure,  to  one  John  Allen  for  the 
purpose  of  delivering  boohs  in  the  state  of 
Georgia,  with  the  express  understanding  and 
agreement  that  the  car  was  not  to  be  tahen 
outside  the  state  of  Georgia,  miat  he  had  no 
knowledge  that  the  car  was  taken  ont^de  the 
■tate  until  be  learned  of  its  aelanre  through 
one  Harrison,  a  friend  of  Allen,  who  was  ar- 
rested for  the  Olegal  transportatitai ,  of  liquor 
in  said  car  when  same  was  seized.  That  he 
never  authorized  the  car  to  be  taken  outside 
the  state  of  Georgia,  nor  would  he  have  permit- 
ted it  to  be  used  to  haul  liquor.  That  he  owed 
J.  L.  Bicker  the  purchase  price  of  said  car, 
12400,  and  executed  the  lien  abore  detailed, 
and  that  no  part  of  the  same  had  been  paid 
■aid  Bicker.  That  J.  L.  Richer,  one  of  the 
reapondenta,  is  a  farmer  and  bosineBs  man  re- 
aiding  near  Augusta,  Ga.  That  he  loaned  F.  O. 
Pamdngton  the  sum  of  $2,100  for  the  purchase 
of  the  automobile  seized  herein.  That  he  took 
a  lien  thereon  and  forthwith  recorded  the 
same,  •  •  *  and  that  no  part  of  aame  has 
been  paid  him  and  was  atfll  doe  blm.  •  •  *  " 

[1]  It  Is  not  clear  from  the  foregoing  state- 
mmt  wbo  was  In  charge  of  the  car  when  ft 
was  sealed,  bot  it  is'  probable  that  the  word 
"who,"  tn  the  soitenoe,  "ontU  he  learned  of 
its  sdznre  auroD^  one  Harrison,  a  friend  of 
Allen,  who  was  arrested  for  the  illegal  trans- 
portaticm  of  liquor  in  said  car,"  was  Intended 
to  refer  to  Allen,  as  no  other  person  is  alleged 
to  have  been  in  charge  of  the  car,  and  the  in- 
dictment charges  that  the  car  was  seized  by 
one  J.  H.  Harris,  a  police  officer  of  the  dty  of 
Richmond,  while  ardent  spirits  were  being 
transported  therein.  Allen  unquestionably 
acquired  possession  from  the  owner  lawfully 
In  the  first  instance,  and  there  is  nothing  In 
the  record  to  show  that  he  ever  parted  with 
that  possession  prior  to  the  seizure.  Penning- 
ton states  in  his  answer  that  he  leased  the 
car  to  Allen  "during  the  latter  part  of  Janu* 
ary,  1910,"  and  the  seizure  was  made  on  Feb- 
ruary 3, 1019.  In  the  fact0  agreed  It  Is  stated 
that  Peainlngton  rented  the  car  to  Allen  "a 
few  days  prior  to  Its  seizure" ;  and  there  Is 
nothing  in  the  record  to  show  that  there  had 
been  any  change  in  the  possession.  But  we 
do  not  regard  this  as  material.  It  is  an 
agreed  foct  that  the  oar  was  "engaged  in  the 
transportation  of  ardent  spirits  in  violation 
of  law,"  and*  In  the  absence  of  any  evidence 
on  the  subject,  it  will  not  be  presumed  that 
the  person  In  charge  at  the  time  of  service 


acquired  possession  by  fheft  or  other  Ixes- 
pass. 

[2]  It  was  practically  conceded  in  the  ax^ 
gument  that  Allen  was  in  possession  at  the 
time  of  Bdzore,  but  rdlef  was  sought  on  Ihe 
ground  Qiat  when  he  took  the  car  out  of  the 
state  of  Geoi^  in  contravention  of  his  con- 
tract of  hiring,  his  possession  was  no  Icmger 
lawful,  and  he  became  a  trespasser,  and  li- 
able for  the  conversion.  We  are  not  concern- 
ed with  tb»  fiict  tliat  there  was  a  breach  of 
bailment  on  the  part  of  Allen,  nor  with  the 
remedies  of  Pennington  against  Allen.  The 
question  Is :  How  did  Allen  acquire  possession 
from  the  owner?  Was  It  with  his  consent? 
Did  the  owner  Intrast  him  with  the  car?  If 
so,  then  the  owner  must  suffer  the  conse- 
quence of  his  misplaced  confidence.  The 
question  left  oi>eD  in  Landers  v.  Common- 
wealth, 101  S.  E.  778,  was:  What  would  be 
the  result  "where  the  possession  was  acquir- 
ed from  the  owner  by  theft  or  other  tres- 
pass" ?  That  Is  not  this  case.  Here  It  Is  ad- 
mitted that  the  possession  acquired  from  the 
owner  was  lawful,  bot  exemption  Is  sought 
because  that  which  In  the  first  Instance  was 
lawful  subsequently  became  unlawfuL  This 
furnishes  no  ground  for  exemption  from  the 
forfeiture.  The  case.  In  this  aspect,  is  con- 
trolled by  the  decision  in  Landers  v.  Com'th, 
supra. 

It  is  true  that  In  that  case  It  was  said 
that— 

"If  the  owner  is  not  a  partidpant  in  the  of- 
fense. Its  liability  to  forfeiture  ia  dependent 
upon  the  guilty  knowledge  of  the  pvson  lawful- 
ly In  charge  of  the  vehicle." 

The  court  was  there  dealing  with  a  case 
in  which  the  person  in  charge  had  acquired 
possession  lawfully  from  the  owner  and  was 
"lawfully  in  charge,"  and  whet  was  said  was 
with  reference  to  the  state  of  facts  then  be- 
fore the  court;  it  was  not  intraided  to  be 
applicable  to  such  a  state  of  facts  as  here 
exists,  and,  as  Iwb  been  said,  "what  was  not 
in  the  mind  of  the  court  was  not  dedded.** 

It  is  stated  In  brief  of  the  plalntUf  in  er- 
ror, in  reference  to  this  case  as  a  proceeding 
in  rem,  that — 

"Intent  cannot  be  imputed  to  an  inanimate  ob- 
ject from  a  person  unlawfully  in  charge  there- 
of. While  in  the  posaeasion  of  a  trespasser  a 
vebide  may  by  analogy  be  said  to  be  under 
duress.  The  defense  is  similar  in  prindide  to 
the  defense  of  insanity  and  requires  no  excep- 
tion in  the  law;  absence  of  a  controlling  mind 
negatives  intent,  a  sine  qua  non  of  crime." 

If  this  were  true,  there  could  never  be  a  for- 
feiture, If  the  bailee  did  any  act  amountli^ 
to  a  conversion.  If  a  car  Is  let  to  a  bailee  to 
drive  to  Petersburg,  and  the  bailee.  <*"M:wid, 
drives  to  Fredericksburg,  that  Is  a  conver- 
sion ;  and  yet,  if  the  forcing  argument  be 
Boond,  there  could  be  no  forfeiture  U  the 
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car  were  found  In  Frederlcksbiirg  filled  wiOi 
wlitsky.  The  UluBtratlon  wonld  scan  to  be 
a  sufficient  1^17  to  the  argament 

(>]  The  recorded  lien  of  J.  U  Ricker  for 
the  mon^  loaned  to  Pennington  is  subordi- 
nate to  the  right  of  the  commonwealth  to 
have  the  automobile  forf^ted,  as  polnfied  out 
In  King  T.  Ckjmmon wealth,  8.  B.  767,  de- 
cided to-day. 

We  are  of  opinion  that  the  judgment  of 
the  trial  court  should  be  affirmed. 

Affimeda 


(U7  Va.7S4) 

BUGHHOUS  T.  COUHONWEAI/Ca 

(Snprone  Oourt  of  Appeals  of  ^rgiiiia.  Bfareh 

80,  1920.) 

1.  iRTOXIQATma  UQUOBa  «=:»246  —  AUTOUO- 
BILI  STOLEN  BT  GHAUmUB,   WITH  WHOU 

owirxB  utteustbd  it.  hat  bb  roBraiTED. 
Where  an  owner  hi  the  District  of  Colnm- 
Ua  intmsted  bis  automobile  to  hla  chauffeur 
to  take  to  repair  ^p,  aiid  the  latter  used  it 
for  unlawfully  transporting  ardent  ipirita  Into 
the  commonwealth,  tiie  automobfle  was  subject 
to  forfeiturs  under  the  prohibition  act  (Acts 
1918.  p.  612,  !  S7),  though  under  the  law  of 
tbp  District  the  chauffeur  became  a  thief  be- 
fore taking'  the  car  from  the  District,  whether 
the  right  given  the  chaoffeur  by  the  owner  was 
that  of  custody  or  posseislon. 

Intoxxoatiko  zjqnoBB  «=»245  —  FoBixi- 

TDMK  PBOTiaiONS  TO  BK  STBIOTLT  ENrOBCED. 
In  view  of  tbe  facility  with  which  liquor 
may  be  transported  In  automobiles,  the  for- 
feiture prorided  in  the  Prohibition  Act  (Acts 
1918.  p.  812,  i  67)  should  be  atricdy  enforced^ 
unless  the  owner  did  not  knowingly  part  with 
either  custody  or  possession,  especially  in  riew 
of  the  declaration  of  section  68  of  tbe  act,  pro- 
viding that  an  of  its  proriaionB  shall  be  lib«r- 
ally  construed. 

Error  to  Hustings  Court  of  Richmond. 

Information  by  the  CommonwealOi  to  en- 
force a  forfeiture  of  an  aut<nnobile  seized 
while  engaged  in  illegal  trauBportatloQ  of  ar- 
dent spirits,  which  was  claimed  by  Gustar 
Budiholz.  There  was  a  Judgment  of  forfei- 
ture, and  the  claimant  tn^ngs  error.  Af- 
firmed. 

Garlln  ft  Garlln  (Smith  ft  Wotds,  of  coun- 
sel), fiw  plalntur  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Leon  M.  Bazlle,  ct 
RIdimond,  for  tbe  CommomwealtlL 

BURKS,  J.  This  Is  an  information  to 
enforce  a  forfeiture  of  an  automobile  seized 
under  the  provisions  of  section  07  of  the  Pro- 
hibition Act  (Acts  1918,  p.  612),  while  engaged 
in  the  illegal  transportation  at  ardent  spirits. 
There  was  a  Jndg^nent  establlatalng  tbe  for- 


feiture, and  to  that  Judgment  the  writ  oC 
error  In  this  case  was  awarded. 

By  consent  of  partlea  the  case  was  heard 
by  the  court,  without  the  intervoition  of  a 
Jury,  on  tbe  following  agreed  state  of  fitcts: 

"It  is  agreed  that  the  car  In  qnesUoa,  to  wit, 
Cadillac  7-paBsei«er,  D.  O.  license  1013ft-19ia, 
Hd.  Ueense  191&-H,  engine  No.  e5-A-186,  de- 
scribed in  the  Information,  was  seized  in  th« 
city  of  Richmond,  Ta.,  by  certain  police  offi- 
cers of  said  cl^,  on  December  19,  1918,  while 
in  tbe  posseasi<m  of  one  James  A.  Chisholm, 
and  that  the  said  car  was  transporting  ardent 
spirits  coDtrary  to  law,  and  that  riaid  car  waa 
of  the  value  of  $1,2S0. 

"It  la  farther  agreed  that  the  car  In  ques- 
tion was  and  Is  now  tbe  property  of  tbe  re- 
spondent, GustaT  Bnchhols,  and  that  tbe  said 
James  A.  Ghisholm  had  no  Interest  whatsoever 
In  said  automobile,  and  that  the  said  respondent 
was  not  at  the  time  of  said  traosportation,  or 
at  any  other  time,  aiding  or  abetting  the  said 
James  A.  Chisholm,  or  any  other  person,  in  the 
transportation  of  ardent  spirits. 

"It  Is  further  agreed  that  the  respondent, 
Gustav  Bnchhols  is  a  citizen  of  the  city  of 
Washington,  D,  C,  baring  been  a  citizen  of 
said  city  for  the  last  25  years;  that  he  is  the 
proprietor  of  the  Hotel  Occidental,  in  the  said 
city  of  Washington,  D.  C;  that  In  connection 
with  the  operation  of  his  hotel  business  be  owns 
and  operates  several  large  aatomobiles  for 
si^t-aeeing  pun^osea,  and  that  among  these 
automot^es  ao  used  was  the  automobile  In  this 
case;  that  the  said  James  A.  Otdsholm  was 
employed  by  Quatav  Buehholz  as  a  chaaffeur. 
his  duties  being  to  operate  one  of  the  said  au- 
tomobiles in  the  dty  of  Washington,  and -in 
the  District  of  Columbia,  and  nowhere  else, 
carrying  persons  in  and  about  said  city  and 
District  for  sight-seeing  parposes;  that  on 
December  IS.  1918,  the  said  James  A.  Chis- 
holm was  directed  by  Gustav  Bachbolx,  his  em- 
ployer, to  take  the  car  in  question  to  a  certain 
automoUle  repair  shop  In  the  city  of  Wash- 
ington, D.  C,  BO  that  certain  repairs  codM  be 
done  upon  said  car  that  were  necessary,  and 
to  place  the  aotomobUe  in  the,  shop  for  this 
purpose;  that  tbe  next  morning,  December  18, 
1918,  the  said  James  A.  Chisholm  did  not  re- 
port to  the  hotel  for  duty,  and  upon  inquiry, 
made  by  Mr.  Bucbbols  at  tbe  repair  shop,  he 
learned  to  bis  utter  surprise  that  the  car  in 
question  bad  not  been  brought  there  at  all,  and 
that  thoae  In  charge  of  said  ahop  knew  noth- 
ing of  It;  that  tiierenpon  Hr.  Bnchhols  made 
Inquiry  in  and  about  the  dty  of  Washington, 
trying  to  locate  hla  said  chauffeur  and  automo- 
bile, but  in  vain,  and  that  he  thereupon  im- 
mediately reported  the  disappearance  of  bis 
car  to  tbe  superinteodent  of  the  metropolitan 
pc^ice  force  of  Washington,  D.  C.  MaJ.  R.  W. 
PulUam,  and  also  to  the  police  officer  on  the 
beat  wherein  bis  hotel  Is  located,  namely,  one 
Isadore  Rosenburg,  with  the  request  that  ateps 
be  takm  Immedlatdy  to  locate  the  said  automo- 
bUe  and  to  arrest  the  said  James  A.  Chisholm 
for  steaBng  same;  that  00  the  night  of  said 
December  19,  1918,  tbe  said  Gustav  Buehholz 
was  called  up  by  long-dietance  telephone  from 
Richmond,  Va.,  and  advised  that  a  man  by 
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the  name  of  Jamea  A.  GhiBholm  was  arrested 
in  MBiA  dty  with  the  automobile  In  question, 
which  said  aatomoblle  had  ardent  aplritB,  and 
that  be,  the  said  Cbiafaolm,  had  advised  that 
the  aatomobile  belonged  to  Mr.  Bnehholt;  that 
Mr.  BDchhols  immediately  went  to  Richmond, 
Vft.,  Mw  Ua  antomoblle,  ud  Identified  It  aa 
belDK  hla  property.** 

[1]  There  Is  nothing  In  principle  to  dlstln- 
gulsh  this  case  ttom  lenders  t.  Common- 
wealth, 101  S.  SI  778.  except  that  it  is  insists 
ed  that,  under  the  laws  of  the  District  of 
Ck>Iombia,  Cailsholm  became  a  thief  of  the 
automobile  before  he  ever  brought  the  -  car 
into  the  state  of  VirKinla,  and  hence  the 
rights  of  the  owner  are  sui>erior  to  the  claims 
of  the  state.  The  facts  agreed  show  that  the 
car  was  intrusted  to  Chlsholm  by  the  owner 
In  the  omdact  of  the  latter's  business.  In 
taking  charge  of  the  car  CSilsholm  was  netth- 
«r  a  trespasser  nor  a  thief,  and  when  the  car 
wius  seized  Chlsholm  was  the  "person  In 
charge"  thereof.  There  are  many  nice  dis- 
tinctions between  custody  and  possession,  ap- 
plicable chiefly  in  the  administration  of  the 
criminal  law,  where  they  have  been  jwactlcal- 
ly  eliminated  by  the  statutes  on  embezzle- 
ment, but  we  do  not  r^rd  them  as  ai^U- 
cable  to  the  statute  under  consideration.  As 
pointed  out  in  Pennington  &  Bicker  t.  Com- 
monwealth, 102  a.  B.  768,  decided  to-day,  the 
Important  inquiry  is:  Did  the  owner  Intrust  his 
car  to  Chldu^m?  If  he  did,  he  must  bear  the 
consequences  of  his  misplaced  oonfldence.  It 
la  Immaterial  whether  Chlsholm  had  custody 
or  possession.  If  he  had  either,  it  was  with 
the  consent  of  tbe  owner,  and  this  was  suflQ- 
dent  to  justify  the  forfeiture.  The  law  cm  this 
subject  is  w^  stated  by  Judge  Woods  in 
United  States  t.  One  Saxon  Aut<»noblle,  2S7 
Fed.  251, 168  a  a  A.  83S,  dted  by  counsel  for 
the  plalntUt  tn  error.  He  points  oat  the  rea- 
son why  the  property  of  the  owner  should  not 
be  subject  to  f  wfeiture  when  it  has  been  taken 
from  him  in  the  first  instance  by  trespass  or 
tbeft,  and  in  doing  so  bears  in  nalnd  the  fact 
that  both  enstody  and  possessloa  involTe  law- 
ful acquisition,  and  are  to  be  distinguished 
from  treapasa  and  theft  which  are  unlawful. 


In  speaking  of  the  rule  of  construction  where 
the  iH'<^perty  was  taken  by  .trespass  or  theft, 
he  Bays: 

"This  rule  of  construction  has  been  extended 
without  dissent  to  protect  the  innocent  owner 
of  property  from  foi^eiture,  even  when  provided 
by  a  statute  which  expresses  no  limitation  or 
exemption  of  any  kind,  vfaere  the  property  ha* 
bem  fnbm  by  a  trespasser  or  a  thief,  or  the 
owner  has  been  deprived  of  the  possession  by 
forces  of  natare  beyond  his  control.  Tills  la 
for  the  reason  that  no  right  of  possession  or 
outtodv  can  be  acquired  by  or  from  a  trcspaaseri 
or  thief,  or  by  virtae  of  the  forces  of  natare 
against  the  will  of  the  owner.  In  such  case, 
the  owner  of  the  property  bos  never  in  a  legal 
sense  parted  with  any  right  of  ouatody  or  poa- 
aosaion,  and  hence  no  statute  can  operate  against 
his  title  by  reason  of  the  lus  or  cuttody  or  pot- 
teation  of  the  thief  or  trespasser,  or  his  dep- 
rlvatiMi  of  It  by  the  forces  of  nature.  Tlda 
iteasoning  obrlousty  does  not  apidy  whan  the 
owner  oohmtorihr  port*  wUh  Mt  pot»t*$ion  and 
Intmttt  his  slilp  or  veblde  to  another,  for  la 
that  case  the  owner  is  duirged  with  knowledge 
that  the  person  to  whom  he  has  relinquished 
possession,'  or  some  one  acqoirlng  the  ponession 
from  him,  may  so  use  the  prcqkerty  as  to  defeat 
the  collection  of  the  revenue,  and  thus  bring  it 
under  the  condemnatioa  of  forfeitore."  (Italics 
siqipUedO 

[2]  The  facility  with  whldi  liquor  may  be 
tranqwrted  in  automobiles  Is  very  great,  and 
it  is  necessary  that  the  forfeitures  provided 
in  the  prtAlbltion  act  should  be  strictly  en- 
forced, unless  it  can  be  shown  that  the'bwner 
did  not  knowins^y  part  with  either  the  custo- 
dy or  possession  thereof.  This  necessl^  Is 
emphasized  by  section  S8  of  the  act,  dedulng 
that.  In  order  to  effect  its  objects,  "all  of  iti 
provisions  shall  be  liberally  constmed." 

The  case  is  one  of  great  hardship,  but  as 
the  custody  of  the  machine  was  acquired  by 
Chlsholm  with  the  ctmsent  of  the  owner,  we 
are  of  t^dnion  that  the  case  comes  within 
the  language  of  tb»  statute  and  that  there 
was  no  etroT  in  declaring  the  forf^ture. 
The  judgment  of  the  trial  oonrt  nuut  there- 
fore  be  nfflnwid. 

Affirmed. 
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0X1  Vn.  166) 

EEUOITT  T.  BIRRBUj. 

(Sapreme  Omut  of  Appeals  of  Virt^la.  March 
80,  1820.) 

1.  LaNDLOBD  and  TBNAKT  4»70  —  BSTATS 
FBOU  TEAB  TO  TEAB  OR  HONTH  TO  KOITTH  16 
"ESTATE  FOB  TBAB8." 

An  estate  from  year  to  year  or  from  month 
•  to  month  is  an  "estate  for  years"  (citing  8 
Words  and  Phrases,  p.  6908). 

[Ed.  Note. — For  other  definitioiu,  see  Words 
and  Phrases,  Fint  and  Second  Series,  Estate 
for  Years.] 

2.  IiAITOLOBD   AHD  TIHAIIT  ^9ll4(l)— TeN- 

ahoiks  nwK  teab  to  tiab  gbkatbd  bt 

AGBEBMEKT  OB  HEPUOATIOIT. 

Tenancies  from  year  to  year  arise  either  by 
express  agreement  or  implication,  and  by  judicial 
constmction  they  have  replaced  tenuodes  at 
will  and  by  sufferance,  on  account  of  the  un- 
certainties and  injustices  of  the  latter.  - 

8.  Laholobd  and  tenant  ^=»114(1)  —  How 

PERIODIC  TENANCT  18  CREATED. 

When  a  tenant  is  in  possession  under  a  lease 
for  an  indefinite  term,  or  under  a  general  per- 
misaion  to  occni^  and  pay  a  perioral  rent,  a 
periodical  tenancy  is  thereby  created;  the  length 
of  the  recurring  perioda  being  determined  by 
character  of  the  payments. 

4.  LA.NDLOBO  AND  TENANT  «B»114(8)^IkNANT 
VOB  TEABB,  HOLDIHQ  OVBB»  BEOOIOBI  A  TEN- 
ANT nOU  TEAB  TO  TEAB. 

Where  landlord  allowed  a  tenant  for  a  term 
of  years  to  hold  over  after  the  expiration  of  his 
term,  the  one  paying  and  the  other  receiving  the 
rent  formerly  paid,  without  any  new  agreement, 
the  tenant  beoomes  a  tenant  from  year  to  year; 
hot  where  previous  tenancy  was  for  a  term  less 
than  a  year,  the  ensuing  periodic  estate  takes 
the  form  ot  tenancy  under  which  the  tenant 
previously  held. 

5.  Landlord  and  tenant  «b>U4(1)— Btbbt 

TENANCY  PUKA  VAOEI  A  TSnANOT  IBOK  TEAB 
TO  TEAR. 

Generally  every  occupation  of  land  is  prima 
facie  a  tenancy  from  year  tu  year,  yet  it  may  bo 
shown  to  be  any  other  tenancy. 

0.  LAHDXXtBD  AND  TENANT  «S»114(1)— HbTATK 
AT  WECL  OONVEBIID  INTO  ONE  VOB  nBIOD 
INDICATED  BT  PAYMENT  OT  BERT. 

In  case  of  an  estate  at  wiQ,  where  there 
is  an  entry  and  payment  of  rent,  the  estate  is 
converted  into  an  implied  tenancy  from  year 
to  year,  or  for  some  other  time,  as  may  be  In- 
dicated by  the  payment  of  rent. 

7.  Landi^bd  and  tenant  «=^115<1)— Ten- 
ancy VBOH  UONTH  TO  MONTH  PRIMA  EACIB 
CREATED  BT  PAYMENT  OF  BENT  VOB  BUCH  PB- 
BIOD. 

A  tenancy  from  month  to  month  is  created 
by  the  reservation  or  the  payment  of  rent  with 
reference  to  such  period,  when  no  period  for 
the  duration  of  tiie  tenancy  is  named,  even 


though  urban  property  la  Involved  and  tiie  b<M- 
ing  e<nitInaeB  for  more  titan  12  months. 

8.  Landlord  aNd  tenant  «=>115(1)— In  ab- 

BENCE  or  &PBCIAL  AOBEEUENT,  LEASE  PRE- 
SUMED TO  BE  rOR  A  MONTH. 

In  the  absence  of  any  sptedal  ^creement  as 
to  the  extent  of  the  lease,  it  must  be  ptesnmed 
to  have  been  a  monthly  one. 

9.  Landlord    and    tenant  «S3114(1)— 

I^OTH  or  BEOUBBINQ  PEBI008  ON  A  OESXB- 
AL  LETTINO  DEPENDS  ON  INTENTION. 

An  estate  from  year  to  year  is  not  inexor- 
ably established  on  a  general  iHtiog  by  the 
bare  fact  that  rent  is  accepted  or  measured  by 
on  aUquot  part  of  a  year;  bat  the  length  of 
recurring  periods  ot  estate  so  established  sbonld 
be  derived  from  the  character  of  the  lettinc, 
the  purpose  of  the  lease,  the  nature  of  prop- 
erty leased,  the  payment  of  the  rent,  the  an- 
nual value  of  the  land,  in  contrast  with  the 
rent  jMud,  and  other  attendant  facts  proper  to 
be  considered  in  seeking  the  intention  of  the 
parties. 

10.  IiANDLOBD  AND  IXNANT  ^»116(1)— TBK- 
ANCT  OONSTSmD  TO  Bl  TSNANOT  VKOU 
MONTH  TO  MONTH  AND  NOT  WWM  TUB  TO 
YBAB. 

Where  a  dwelling  was  leased  at  an  agreed 
monthly  rental  of  $25  per  month,  nothins  beinc 
said  as  to  the  length  of  the  term,  the  tenancy 
was  ttom  monfli  to  month,  and  not  from  year  to 
year. 

Appeal  from  CSrcuit  Court,  Alexandria 
County. 

Action  by  Katie  SUiott  against  BdVFln  M. 
BlrrelL  Jud^ent  for  plaintiff  In  Justica 
court  was  reversed  on  appeal  to  the  drcnit 
court,  and  judgment  there  rendered  tor  de- 
fendant, from  whlc^  plaintiff  8n)eals.  Re- 
versed, and  judgmait  mtered  for  plalntut. 

Charles  T.  Jesse,  of  Rosalyn,  for  appellant. 
Robinson  Mmcnrek  of  Alexandria,  tor  ap- 
pellee. 

SAUNDERS,  3.  Julian  N.  Major  was  the 
owner  of  two  lots  In  Cottage  Park,  Alexan- 
dria county,  Va.-  On  April  16, 1916,  be  leased 
these  lots  to  BJdwln  M.  Blrrell,  to  be  used  as 
his  dwelUng.  at  an  agreed  monthly  rental  of 
$25  per  moutb,  nothing  being  said  as  to  the 
length  of  the  term.  Subsequently  Major  aold 
tbe  ^opertj  to  <me  Katte  Blllott,  who  ttiov- 
after  rejrularly  collected  the  monthly  rent 
from  the  lessee. 

Desiring  to  secure  possession  of  her  prop- 
erty, the  plaintlfl  Instituted  an  action  ot  un- 
lawful detainer  before  a  Justice  of  the  peace 
of  Alexandria  county,  giving  the  lesKe  a 
month's  notice.  The  Justice  of  the  peace  try- 
ing Uie  warrant  gave  a  Judgmott  In  fftvor 
ot  the  i^alntifl.  From  this  Judgmoit  the  de- 
fradant,  Blrrell,  took  an  appeal  to  the  dr- 


«B>nr  other  easw  wm  same  toplo  and  KHT-NUHBSB  in  aU  Key-Nombwed  DIgMbaad  Indezaa 
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<;ult  court  of  Aloandrla  county.  The  case, 
by  agreement,  w&s  submitted  as  to  all  mat- 
ters of  law  and  fact  to  the  said  court  for 
determination.  Thereafter,  on  May  8,  1919, 
the  court,  b^g  of  opinion  that  the  plaintiff 
was  not  entitled  to  recorer  possession  of  the 
premises  upon  one  month's  notice,  entered 
an  order  to  that  effect,  glrlng  judgment,  with 
costs,  in  favor'  of  the  defendant  To  this 
Judgment  a  writ  of  error  was  allowed,  and 
supersedeas  awarded  by  oae  of  the  Judges 
of  this  court. 

The  following  stlpulattoi  of  focts  up<m 
whldi  the  case  was  heard  Is  a  part  of  the 
recfffd: 

*^  the  ISth  day  of  Aprfl,  1910,  one  Julian 
N.  Major,  who  was  then  the  tfwner  of  the  prop- 
erty involved  in  this  proceeding,  to  wit,  lots 
□□mbered  11  and  12,  in  block  6,  of  the  aabdivi- 
flioQ  of  Cottage  Park,  Jefferson  magisterial  dis- 
trict, Alexandria  county,  Va.,  leased  the  same 
to  the  defendant.  Edwin  M.  Birrell,  to  be  oaed 
by  him  as  his  dwelling,  at  a  monthly  rental  of 
$25  per  month:  nothing  being  said  or  agreed 
as  to  the  length  of  the  term,  the  defendant  sim- 
ply agreeing  to  take  the  property  and  pay  $25 
per  month.  Subsequently  the  plaintiff,  I^tie 
Elliott,  pordiased  said  property,  and  la  now  the 
owner  thereoft  and  has  since  her  purchase,  and 
up  to  the  time  of  giving  the  notice  hereinafter 
mentioQed,  received  said  monthly  rent'  from  tlie 
defendant. 

"One  month's  proper  and  legal  notice  was 
given  to  the  defendant  by  the  plaintilf  to  quit 
and  deliver  np  the  premises,  and  upon  the  re- 
fusal of  the  defendant  to  do  so,  and  after  the 
eviration  of  the  said  month,  plaintilf  bad  a 
warrant  of  unlawful  detainer  isaued  against  de- 
fendant for  said  premises,  after  lAdavft  duly 
made  as  required  by  the  statute. 

"The  justice  of  the  peace  who  tried  said  war- 
rant gave  judgment  for  the  plaintiff,  from  which 
Judgment  the  defendant  appealed  to  the  eirenit 
«onrt  of  Alexandria  county." 

The  sole  questl<ni  presented  for  determi- 
nation Is  whether  the  agre«nent  <tf  the  par- 
ties created  a  tenancy  from  year  to  year  or 
from  month  to  month. 

[1-9]  An  estate  from  year  to  year  is  an 
estate  for  years ;  so  is  an  estate  from  month 
to  month.  Words  and  Phrases,  v<^  8,  p. 
€808.  8e^  also,  Minor  on  Real  Property,  vol. 
1*  I  890  ;  2  Mln.  Inst  p.  201.  Tratandes  fran 
year  to  year  arise  either  by  ^ress  agree- 
ment or  Implication,  and  by  Judicial  con- 
struction they  have  replaced  estates  at  will 
and  by  sufferance,  on  account  of  the  uncer^ 
talntlea  and  Injustlcea  of  the  latter.  Prom 
tbe  dxcumstanoe  that  leases  and  rent  are 
generally  measured  by  yearly  periods,  these 
periodic  estates  are  usually  known  as  estates 
from  year  to  year,  but  in  many  cases  the 
'  period  may  be  frmn  month  to  month,  week  to 
we^  etc  Ifinor  <m  Seal  Prop.  vol.  1,  |  390; 
Bladtatone,  voL  2,  p.  147,  and  note;  Tiffany, 
Landlord  and  Tmant,  p.  121.  Vfhea  a  ten- 
ant is  In  poaocsslon  under  a  lease  for  an  in- 
definite term,  or  under  a  gmetal  permlastMi 


to  occupy  and  pay  a  periodical  rent,  a  peri- 
odical tenancy  is  thereby  created,  the  length 
of  the  recurring  periods  of  which  is  det^ 
mined  by  the  character  of  the  payments.  18 
Am.  &  Eng.  Ency.  L.  p.  193. 

A  tenancy  analogous  to  that  from  year  to 
year,  and  differing  therefrom  merely  in  the 
length  of  the  recurring  periods  with  refer- 
ence to  which  it  is  measured,  may  be  created 
expressly,  or  as  a  result  ct  conditions  similar 
to  those  giving  rise  to  tenancy  from  year  to 
year;  that  is,  a  tenancy  from  month  to 
month,  from  week  to  week,  indeed,  frcnn  any 
period  to  like  period,  is  created  by  the  reser* 
vatlon  or  payment  of  rent  with  reference  to 
such  period,  when  no  period  for  the  duration 
of  the  tenancy  is  named.  Tiffany,  Landlord 
and  Tenant  p.  133. 

The  typical  periodic  tenancy  Is  one  from 
year  to  year,  but  the  essential  qualltleB  of  a 
tenancy  from  month  to  month  are  the  same. 
Indeed,  this  and  the  other  classes  of  periodic 
toiandes  are  merely  a  development  ^om 
the  tmancy  from  year  to  year.  Tiffany,  pw 
121. 

[4]  Where  a  landlord  allows  a  tenant  for 
a  term  of  years  to  hold  over  after  the  expira- 
tlon  of  his  term,  the  one  paying  and  the  other 
rec^ving  the  rent  formerly  paid,  wlttiout 
any  new  agreement,  the  tenant  becomes  a 
tenant  from  year  to  year.  P^roe  t.  Orice, 
92  Va.  767,  24  S.  B.  892,  and  caaea  cited.  But 
this  does  not  mean  that  every  lessee  holding 
over  Is  entitled  to  hold  for  another  year. 
The  preceding  estate  may  have  been  cme  of 
yeiars,  but  tor  a  leas  period  than  a  year. 
This  fbct  may  determine  the  extent  of  the 
<»n^itng  periodic  estate. 

"If  a  landlord  elect  to  treat  one  holding  over 
as  a  tenant,  he  thereby  affirms  the  form  of  ten- 
ancy onder  which  the  tenant  previooaly  held. 
If  that  was  a  tenancy  by  the  month.  It  will 
presumptively  so  continne.**  "The  implied  re- 
newal of  a  lease  assumea  a  continuation  of  its 
characteristic  features."  HoIUs  r.  Bums,  100 
Fa.  200,  4S  Am.  Bep.  870. 

In  Branton  v.  O^rlant  93  N.  a  90,  this 
In8tracti<Hi  vras  approved: 

"If  the  plaintiff  ranted  a  hovse  at  |5  a  month, 
and  held  over  for  sever^  months,  paying  the 
same  rent  without  a  new  agreement  she  would 
be  a  tenant  from  month  to  month." 

With  respect  to  periodic  estates  arising  by 
holding  over,  and  the  payment  and  receipt 
of  rent  it  will  be  noted  ttiat  the  agreement 
of  the  parties  as  to  the  character  of  the  peri- 
odic estate  is  Implied  from  and  determined 
by  the  characteristics,  Including  tbe  payment 
of  rent,  of  the  estate  which  precedes  it 
Where  the  periodic  estate  Is  established 
a  general  letting,  the  agreement  as  to  pay- 
ment of  rent  becomes  of  prime  importance 
in  determining  the  character  of  the  periodic 
estate,  whether  it  is  to  be  held  an  estate  from 
year  to  year,  at  tor  %  lessw  period.  The 
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difference  between  the  estate  from  year  to 
year,  and  the  lesser  periodic  estates,  Is  diiefly 
with  respect  to  the  notice  to  be  glr^  for 
termination. 

The  dUef  difficulty  In  determining  wheth- 
er  a  traiancy  for  an  Indefloite  time — that  Is, 
a  general  tenancy  (Bright  t.  McOuat,  40  Ind. 
621) — ^Is  a  tenancy  from  year  to  year,  or  for 
a  lesser  period,  arises  In  the  main  from  the 
iDccmdnsiveneBS  and  indeflnltencaa  of  the 
terms  of  agreement. 

In  Minor's  Beal  Pn^rty,  dted  supra  (sec- 
tion 890),  and  2  Minor's  Instltntes,  p.  200,  It 
Is  stated  that— 

**Every  general  letting.  If  the  lessor  aecepta 
yearly  rent,  or  rent  measnred  by  any  aliqaot 
part  tii  a  year,  if  not  expressed  to  be  an  estate 
at  wiD,  is  an  estate  from  year  to  year.** 

If  this  statement  1b  of  nniversal  and  In- 
flexible appllcatl<m,  then  erery  letting  for  an 
indefinite  time,  whether  the  roit  is  to  be  paid 
yearly,  half-yearly,  every  three  montns,  or 
each  month,  will  be  a  tenancy  from  year  to 
year,  without  regard  to  the  character  of  the 
pnq)erty  leased,  whether  nrban  or  agricul- 
tural, or  to  other  pr^^nt  circumstances. 

The  stat«nent  in  Oraveif  Real  Property,  { 
67,  Is  that  If— 

"under  agreement  for  s  lease,  the  tenant  enters 
and  pays  an  annoal  rent,  or  rent  witb  reference 
to  a  year,  he  becomes  a  tenant  ftom  year  to 
year." 

The  pn^ety  oC  tta  coDdmdoD,  Out  a  ten- 
ant for  an  Ind^nlte  time,  who  agreea  to  pay 
a  yearly  or  half-yearly  rent,  becomes  a  ten- 
ant frwn  year  to  year.  Is  admitted.  The 
agreemoit  with  re«pect  to  the  payment  of  the 
rcmt  yearly,  or  half-yearly,  in  the  absence  of 
other  and  more  controlling  clrcomstancee, 
Jostifles  the  condzision  that  the  parties  are 
extracting  for  a  yearly  period.  But  is  this 
conclusion  so  apparent  vhoi  the  agre«nent 
for  the  rent  ctmtemplates  a  monthly  pay- 
ment? A  month  Is  an  aliquot  part  of  a  year, 
but  it  la  also  a  definite  period  of  time  with 
respect  to  which  contracts  are  made:  An 
agreement  that  the  rent  contracted  for  shall 
be  paid  by  the  month.  If  not  controlled  by 
other  features  of  the  case.  Is  ctmslstoit  with 
the  concluslCHi  that  the  parties  have  In  mind 
a  tenancy  by  the  month.  This  distinction  la 
evidently  in  the  mind  of  the  following  writer: 

"Where  the  letting  ia  b;  the  month  indefinite- 
ly, and  not  as  for  an  aliquot  part  of  a  year,  the 
tenancy  is  from  quarter  to  quarter,  month  to 
month,"  etc.  Taylor,  Landlord  and  Tenant, 
167. 

In  each  given  case,  the  contract  between 
the  parties,  cwstrued  In  the  light  of  all  the 
facta,  must  determine  the  tenancy,  and  fix  the 
respective  rights  of  the  lessor  and  lessee. 

[S]  As  a  general  proposition,  "evwy  occupa- 
tion of  land  •  •  •  is  •  •  •  prima 
fade  *  *  *  ft  tenancy   from  year  to 


year,"  yet  it  may  be  shown  to  be  any  oOier 
t^ian<7.  Hmnphrias  t.  Humpliriefl;  2S  N.  G. 

363. 

A  large  proportion  of  the  English  decisions 
under  the  general  head  of  periodic  taumdes, 
relate  to  farming  lands.  A  demise  of  audi 
lands,  when  no  limit  of  time  was  fixed,  and 
the  rent  was  measnred  by  any  aliquot  part  of 
a  year,  would  be  Interpreted  with  reference 
to  the  subject-matter.  Tbere  is  a  certain  suc- 
cession of  operations  contemplated  in  the  or- 
dinary use  of  farming  lands — planting,  cul- 
tivation, and  harvesting — requiring  In  the 
main  the  period  of  a  year.  Hence  the  nat- 
ural conclusion  that  the  parties,  contracting 
for  the  lease  of  such  lands  for  an  Indefinite 
period,  Intended  the  periodic  estate  to  be 
from  year  to  year,  whether  the  payment  of 
rent  was  to  be  made  yearly,  half-yearly,  or 
by  the  month.  But  when  the  demise  for  an 
uncertain  period  Is  of  urban  property,  the 
conclusiMi  that  the  poodle  estate  Is  Intend- 
ed to  be  from  year  to  year  Is  not  so  readily 
drawn,  particularly  when  the  agreement  pro- 
vides that  the  rent  Is  to  be  paid  by  the  month. 
That  it  Is  proper  to  look  to  the  purpose  for 
which  a  lease  of  indefinite  duration  is  made, 
to  determine  the  character  of  the  tenancy 
created.  Is  eataUlshed  by  the  case  of  Pattoo 
V.  Axley;  50  N.  C.  440.  Ifi  that  case  a  demise 
for  an  Indefinite  period,  rent  to  be  paid  at  tbo 
end  of  each  quarts,  was  h^d  to  create  a  ten- 
ancy from  year  to  year.  The  court  stated 
that  this  cmdnslon  waa  arrived  at  partly 
from  a  cwtslderation  of  the  purpose  for 
which  the  lease  was  made,  and  partly  trotn 
the  fact  that  the  rent  reserved  was  payable 
quarterly. 

In  most  of  the  decided  cases  the  facts  very 
clearly  indicate  that  a  tenancy  fr<Hn  year  to 
year  was  Intended.  The  Intention  to  estab- 
lish a  teiancy  of  tbls  character  Is  frequently 
derived  from  the  fact  that  the  demise  In 
terms  provides  for  a, yearly  rent  Tbe  fur- 
ther fact  that  the  rent  Is  to  be  paid  half- 
yearly,  or  quarterly  Is  In  aid  of  Oils  coaclu- 
slon  that  a  tenancy  from  year  to  year  was 
cwitemplated. 

Lord  Mansfield  states  the  rule  as  to  implied 
lettlngs  from  year  to  year  as  follows: 

"A  general  letting  at  a  yearly  roit,  thongh 
payable  half-yearly,  or  quarterly,  and  thoagh 
nothing  is  said  about  the  doratioB  of  the  term, 
ia  an  implied  letting  from  year  to  year."  Bich- 
ardaon  v.  Langridge,  4  Tannton,  130. 

See,  also,  Tiffany,  p.  126: 

*TmajicS  from  year  to  year  may  be  created 
by  express  langua^re,  or  by  a  letting  with  no 
limitation  as  to  the  duration  of  the  tenancy, 
followed  by  the  acceptance  and  payment  of  a 
yearly  rent" 

"The  payment  of  a  rent  in  order  to  give  rise 
to  an  intention  to  create  a  tenancy  from  year 
to  year,  must  be  with  reference  to  a  yearly 
holding,  by  whidi  Is  meant  that  it  is  paid  as 
rent  for  a  year,  or  as  a  part  at  rent  eooqmtod 
by  the  year."  Id.p.  m 
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To  tile  same  effect  Ifl  tbe  fc^wlng  dtation 
from  Tftylor  aa  landlord  and  Tenant;  |  65: 

"Since  the  time  of  the  Tear  Books,  the  conrts 
have  treated  a  general  occupatloD  by  pennls- 
non,  no  time  being  fixed  for  its  contioiiance,  aa 
a  tenancy  from  year  to  year,  wbenever  the 
reserratfon  of  rent,  or  otter  drenmatCDces, 
indicated  an  agreement  for  an  annual  holding." 

Tbta  we  regard  as  a  very  accurate  state- 
ment of  the  role  of  Inteipretatloii  jfxapeae  to 
be  ai^lled  to  these  Indefinite  lettlngs.  If  the 
reservation  as  to  the  rent,  or  other  dream- 
stances  proper  to  be  cimsldered,  indicate  aa 
agreement  for  an  annml  hddlng,  then  the 
t^iancy  Is  from  jeue  to  year,  bnt  not  so  If 
the  reserration  of  rent  and  other  clrcum- 
stancee  indicate  that  a  tenancy  tor  a  lessn 
period  Is  Intended.  For  Instance,  In  the  same 
authority,  section  S7.  it  Is  stated  that— 

"Where  the  letting  la  by  the  month  Indefinite- 
ly, and  not  aa  for  an  aUqoot  part  of  a  year,  the 
tenancy  ia  from  quarter  to  qnarter*  montii  to 
moDth,"  etc 

"The  theory  of  the  creation  of  a  periodic 
tenancy  ifj  tbe  payment  and  receipt  of  rent,  la 
that  it  showa  an  Intention  to  create  such  a 
tenancy.  But  It  ia  evidence  merely  of  intention. 
The  question  la  one  for  the  jnry."  Tiffaoy,  pp. 
126. 127. 

[S]  To  make  Uie  tenancy  <me  from  year  to 
year,  the  payment  of  rent  most  mean  a  j>ay- 
ment  with  reference  to  a  yearly  holding. 
Jcimsm  T.  Albertsmi,  SI  Minn.  330,  SS  N.  W. 
842.  In  case  of  an  estate  at  will,  where  there 
is  an  entry  and  paym»t  of  rent,  the  estate  Is 
converted  Into  an  implied  tenancy  from  year 
to  year,  at  for  some  othw  tlme^  as  may  be' In- 
dicated the  paymmt  of  rent.  Hoover, 
Bhodes  &  Oa  T.  Padflc  Oil  Co.,  41  Mo.  App. 
823,  and  cases  dted. 

^nie  rule  as  to  the  creati<m  of  tenandes 
fnm  year  to  year  is  raOier  broadly  stated  in 
2  Minors  Institutes  and  Minor  on  Beal  Prop- 
erty, dted  supra.  Apparoitly  these  dtatlons 
Justify  the  ccmdnalon  that  every  goieral  let- 
ttag,  if  tbe  lessor  acc^ts  ttat,  or  rent  meas* 
nred  by  any  aUquot  purt  of  a  year,  is  an  es- 
tate frun-year  to  year.  In  many  cases  this 
is  doubtless  the  propw  cMidualon  to  be  de- 
rived, but  there  are  many  general  lettlngs 
with  an  agreement  for,  or  an  acc^ttanXie  of 
rent  measured  an  aliquot  portim  of  a 
year,  which  are  not  tmftndes  from  year  to 
yar.  It  is,  of  course,  proper  to  look  to  the 
tarns  of  the  letting,  and  Oie  agreonent  for, 
or  accqitance  itf,  rent;  bnt  there  are  other 
determining  factors,  such  as  the  character  of 
the  property  leased  or  the  annual  value  of 
the  land.  In  contrast  with  the  rent  paid, 
whldi  are  likewise  proper  to  be  considered  In 
readilng  a  conduslon  as  to  the  extent  of  the 
periodic  estate  created.  The  presence  of 
these  features,  or  other  attendant  features, 
may  folly  justlZy  the  finding  that  a  general 
letting,  with  an  agreonent  for  the  payment 


of  rent  by  tbe  mmfh,  admittedly  an  aliquot 
part  of  a  year,  created  a  tenancy  from  roonA 
to  month. 

''Evidence  of  a  grosa  disparity  between  the 

rent  actually  paid,  and  the  annual  value  of  the 
property,  has  been  regarded  as  luffident  to  re- 
but the  presumption  of  a  tenancy  from  year  t» 
year."  Tiffany,  p.  12T;  18  Am.  &  Dug.  Bncy. 
I*,  pu  198. 

[7]  Than  Is  mudi  autliorlty  for  tbe  spedfie 
proposition  that  a  lease  for  no  deflnite  poiod, 
with  a  provlsl(Hi  tat  tbe  paymfiat  of  rent  by 
the  month,  creates  a  tenancy  from  month  to 
month,  and  not  one  from  year  to  year. 

"A  tenancy  from  montit  to  month  la  created 
prima  &de  by  the  reservation,  or  the  payment 
of  rent,  with  reference  to  audi  a  period,  when 
no  period  for  the  duration  of  tiie  tenancy  Is 
named.  Tbe  view  of  many  Jurisdictions  is  that 
a  letting  at  a  monthly  rent  for  no  definite  pe- 
riod, prima  fade  creates  a  tenancy  from  month 
to  month."  fnffany,  pp.  188,  184,  and  cases 
dted. 

"To  constitute  a  tenancy  by  the  month,"  ei- 
ther "a  special  agreement  to  that  effect"  is 
necesaary,  "or  the  tenancy  must  be  implied  from 
tbe  manner  In  which  tbe  rent  is  paid;  for  where 
it  is  paid  by  the  week,  month,  quarter,  or  year, 
a  weekly,  monthly,  quarterly,  or  yearly  hiring  Is 
presumed,  according  to  tiie  dreamBtancea. 
*  *  *  Where  it  appears  that  there  is  an  an- 
nual rent  reserved,  and  the  payment  is  to  be 
made  by  the  quarter,  or  month,  or  week,"  then  it 
"is  a  yearly  letting,  without  regard  to  the  pe- 
riods of  payment."  Doui^ass  v.  Seiferd,  18 
Misc.  Kep.  188,  41  N.  Y.  Supp.  289. 

"When  urban  property  is  involved,  aa  in  this 
instance,  occupao<7  and  monthly  payments  as 
for  each  month's  rent  are  insuffident,  standing 
ahme,  to  indict  an  intention  to  create  a 
yearly  tenancy.  These  acta  cannot  be  eonatmed 
as  indicative  of  anything  more  than  an  Intention 
to  create  a  tenancy  from  month  to  month,  and 
the  effect  thereof  cannot  be  changed  by  tbe  mere 
length  of  time  the  occupation  has  continued." 
Johnson  v.  Albertaon,  SI  Minn.  836,  68  N.  W. 
04S. 

HeAce,  when  a  tenancy  from  month  to 
m<mth  has  b^on,  the  hare  fact  that  the  bold- 
li^  thereunder  continues  for  more  than  12 
months  does  not  transform  the  same  Into  a 
tenancy  from  year  to  year. 

A  lease  to  begin  May  1,  1877,  at  $10  a 
mmth,  payable  in  advance^  was  hdd  to  he  a 
tenancy  from  month  to  month.  Steffens  v. 
Earl,  40  N.  J.  Law,  128.  29  Am.  Rep.  214. 
In  tills  case  It  was  Insisted  that  the  words 
used  imported  a  tenancy  at  will,  or  from  year 
to  year,  and  that  a  notice  of  three  months 
was  required.  This  c(mtention  was  overruled. 

To  constitute  a  tenancy  from  month  to 
month,  a  spedal  agreement  to  that  effect  may 
be  made,  or  the  tenancy  may  be  implied  from 
the  manner  in  which  the  rent  Is  paid.  A 
lease  for  an  IndeSnite  term  with  monthly 
rent  reserved  creates  a  tenancy  from  month 
to  month.  24Gy&p.l084. 
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[f]  In  the  abeence  of  any  special  agreement 
as  to  the  extent  of  the  lease.  It  most  be  pre- 
sumed to  have  been  a  monthly  one.  Paquetel 
T.  Qanche,  17  lot.  Ann.  64. 

If,  after  the  termination  of  a  term  of  years, 
the  lessee  agrees  to  pay  rmt  as  long  as  he 
occupies  the  premises,  and  continues  to  pay 
rent  by  the  month,  the  demise  becomes  a  ten- 
ancy from  m(»ith  to  month.  Rogers  t. 
Brown,  67  Minn.  223,  224,  68  N.  W.  981. 

When  premises  are  let  for  an  indefinite 
term,  the  rent  being  paid  monthly,  then  in 
contemplation  of  law  a  new  letting  commences 
with  each  mraithly  term.  Borman  v.  Sand- 
gren,  37  III.  App.  163,  and  cases  dted.  Woods, 
Landlord  and  Tenant,  {  639. 

From  the  occupatlmt  and  payment  of 
monthly  roit,  the  law  creates  a  tenancy  frwn 
m<nith  to  momth.  Sebastian  r.  Hill,  61  lU. 
App.  274;  Cniitaoa  t.  Sanders,  89  III.  643; 
Warner  t.  Hale,  66  111.  306;  Prkftett  t.  Bit- 
ter, 16  lU.  96. 

In  most  Jurisdictl<nia  the  reserratton  of  a 
montbly  rent  will  make  the  tenancy  me  fran 
mmfb  to  montu;  and  not  from  year  to  year. 
THfTany,  Landlord  and  Tmant,  p.  Ii87,  iiot& 

The  Tlew  In  mai^  jorlsdictlois  Js  that  a 
tenancy  txom  month  to  m<mtb  la  prima  tk<Ae 
created  by  a  letting  at  a  monthly  rent  for 
no  definite  period,  nils  Is  supported  by  a 
number  of  cases  dted.  Tiffany,  p.  134,  note 
606;  Hungerford  T.  Wagtmer,  6  App.  IMt.  680, 
39  N.  T.  Snpp.  360;  Tbomson  v.  Ohlck.  92 
Hon,  510b  S7  N.  Y.  Snppw  69. 

It  nmst  not  be  ^resomed  that  there  are  no 
authorities  for  the  contention  that  all  tear 
andee  tot  an  Indefinite  time  are  deemed  to 
be  tenandce  from  year  to  ynr.  Tbete  axe 
fluch  auttKHltleB,  and  they  will  be  dted  In  this 
oonneetlon;  Irat  Iheir  statement  of  the  rule 
Is  a  sweeping  gmraaUsatifm,  tbat  may  not  be 
followed  In  many  cases  without  committing 
palpaUe  Injustice. 

The  following  extract  Is  t^en  from  Sted- 
man  t.  HcEntosb,  42  Am.  Dec  126: 

"^e  courts  earl;  began  to  regard  all  demises 
for  uncertain  periods  aa  tenandes  from  year 
to  year,  •  •  *  and  at  the  present  time  ten- 
andes for  an  faidefinlte  period  are  generally  re- 
garded as  tenandes  from  year  to  year." 

"Tenandes  of  indeterminate  duation,  andent- 
jj  deemed  tenancies  at  wUl,  are  now  oonaidered 


as  from  year  to  year."  24  Oye.  p.  1036,  and 
cases  dted. 

But  for  a  somewhat  dlffowit  statement  of 

this  prindple  see  Id.  p.  1028: 

"Tenancy  from  year  to  year  arises  by  impli- 
cation, as  when  property  is  occupied  generally 
under  a  rent  payable  yearly,  half-yearly,  or 
(]uarterly.  Payment  of  rent  la  merely  a  fact 
bearing  on  the  intent." 

See,  also,  as  to  Intent,  2  Hin<ffVi  Inst  and 
Minor  on  Real  Property,  dted  supra. 

We  hare  been  dted  to  no  Yirginla  decisions 
bearing  precisely  on  the  point  In  issue. 

[I]  1Tp<Hi  comparlsm  and  omslderatiOD  of 
the  authorities  and  preeedoito  dted,  this 
court  Is  (tf  opinion,  with  rdatlon  to  the  crea- 
tlffli  of  periodic  estates  a  general  letting, 
tiiat  an  estate  frran  year  to  year  la  not  Inex- 
orably established  upon  sndi  a  letting  by  the 
bare  fact  tiiat  the  rent  Is  aocevted,  or  meaa- 
ored  by  an  all«aot  part  of  a  year,  but  that 
the  length  of  the  recurring  periods  of  the 
estate  so  established  should  be  derived  trtxn 
the  charactw  of  the  letting,  the  paymoit  at 
the  rent,  and  the  attendant  facts  proper  to 
be  considered  in  seeking  the  Intention  of  the 
parties. 

The  facts  In  tbia  case^  from  whldi  a  con- 
dusion  of  Intent  Is  to  be  derived,  are:  First, 
that  tiure  was  no  agreemmt  betweoi  the 
parties  as  to  the  lengtii  of  the  term;  aeoond. 
that  the  lands  an  urlmn  projwrty,  consletliig 
of  two  lots  in  Cottage  Park,  in  Alexandria 
county;  third,  that  these  lands  were  demised 
to  the  dtf&ndant  to  be  used  by  him  as  his 
dw^lng,  at  a  mcmthly  rental  of  VZ5k 

[10]  Applying  the  iffinc^les  announced  to 
these  facts,  the  court  Is  of  <q;tfnion  that  the 
POTlodie  estate  established  by  the  contract  oC 
the  parties  in  the  Instant  case  was  a  taUmcy 
frcan  mmth  to  month,  and  not  tima  year  to 
year,  and  that  the  learned  judge  of  the  dr> 
cidt  court  of  Alexandria  county  was  In  error 
in  holding  tbat  the  plaintiff  was  not  oitltlad 
to  recover  possession  of  said  premises  upon  a 
notice  of  one  month. 

The  judgment  complained  of  must  be  re- 
versed, and  this  court  will  enter  the  nder 
proper  to  have  bean  made  1^  tbm  dxcolt  courts 

Beversed. 


Digitized  by  Google 


W.Va.)  HUGHES 
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(»  W.  Va.  86) 

HUGHES  T.  M<^IIIRMI1*F  et  sL  (Now  88B0.) 

(Supzone  Ooart  ot  appeals  of  Wwt  YizflnU. 

March  80,  192a) 

(SvOahua  by  tho  Oomi.) 
Swrnam  <8=>414,  84ft— CJollkjtiow  or  nt- 

BOLVBirr'S  JUDOIOENT  AGAINST  HIS  StTRBTT 
WHX  BE  ENJOinED  UNTU.  SUBBTT'S  ULiBIL- 
ITT  18  ABCEBTAINBD;  ASSiaHBK  HAS  NO 
GBJEAIXB  RIGHT  THAN  ASSIGNOR. 

Where  a  jndgment  debtor  of  an  Insolvent 
person  in  sarety  for  such  Insolvent  person,  and 
the  amount  of  his  liability  as  soch  surety  has 
not  yet  been  determined,  a  court  of  equity  will 
enjoin  the  collection  of  the  judgment  asainst 
him  in  faTor  of  anch  InsolTant  party  vntQ  radi 
amount  has  been  ascertained,  and  if  paid  by 
him  applied  as  an  offset  aKaiitat  the  judgment, 
or  nntU  he  has  been  indemnified  against  loss 
because  of  his  suretyship;  and  the  fact  that 
such  insolvent  party  may  have  assigned  such 
judgment  to  another  will  make  no  difference. 
The  assignee  will  occupy  no  higher  groimd  tiian 
his  insolvent  assignor. 

Anwal  from  dicait  Court,  Uoson  Ooimtr. 

Aetlon  Adibell  Bugbes  against  J.  O.  Mo- 
Drarmitt  and  F.  St.  Blebm:  Decree  for  de- 
fendants, and  {Aalntlfl  appeals.  Beversed  and 
remanded  for  the  adjustment  of  eauitles  be- 
tween the  parties. 

B.  H.  Blafs  and  Somerville  A  Somerville, 
aU  of  Point  Pleasant,  for  appellant 

Banfcin  WU^,  of  Point  Pleasant,  tot  ap- 
pellees. 

BITZ,  3.  The  d^endant  3.  O.  McDermltt 
was  sheriff  of  Uasffli  county  for  the  four 
years  ending  on  the  81st  of  December,  ISOS, 
and  the  plaintiff,  Ashbell  Hui^es,  was  one  ot 
the  sureties  on  his  official  bond  as  such  sheriff, 
as  well  as  one  of  bis  deputies,  daring  his 
torm  of  office.  After  tb»  close  of  McDermitf  s 
term  ot  office^  he  was  Indebted  to  the  county 
in  omslderable  rams  of  money,  and,  not  pay- 
ing the  same  uptm  demand,  mlt  was  broi^t 
against  him  and  his  sureties,  and  a  judgment 
recovered  against  tliem  for  more  than  9^,000. 
It  seems  that  Uie  plaintiff,  Hu^bes,  wais  in- 
dd>ted  to  McDermltt  because  of  funds  placed 
in  his  hands  as  deputy  sheriff  whidi  had  not 
beea  accounted  for,  and,  in  a  suit  by  Hc- 
Dermitt  against  Hughes  and  the  suretieB  on 
his  bond  as  deputy  sheriff,  a  judgment  was 
rmdered  for  the  sum  of  fOOO  and  costs.  Upon 
this  judgment  Hughes  paid  $S00,  and  he  says 
he  also  paid  the  costs;  but  it  is  not  tilear 
from  the  record  Just  wltat  is  the  fiict  In  r^ 
gard  to  this,  leaving  tmpald  the  sum  of  $600 
without  diffputflL  Upon  the  Judgment  obtained 
by  the  county  ponrt  against  McDomltt  and 
his  sureties  coUections  wen  made  from  Uc- 
Dermitt  by  the  sale  of  his  pn^erty,  and  the 
balance,  amounting  to  stHnethlng  like  $12JO(10, 
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was  paid  by  his  BturetTes.  Prior  to  the  Insti- 
tution of  this  suit,  the  plaintiff,  Hughes,  had 
paid  9400  of  this  balance  due  by  AIcDermltt 
to  the  county  oonrt  At  thte  stage  an  execu- 
tion was  sued  out  upon  the  Judgment  tn  ftivor 
of  McDermltt  against  Hughes  and  his  sureties 
claiming  a  halanoe  of  f600  and  costs,  and 
placed  In  the  hands  of  the  sheriff  of  Mason 
county  for  ooUectiim.  Hn^^ies  thra«npon  filed 
this  bill  seeking  to  enjobt  the  otAtoction  of 
that  judgment,  and  to  have  set  off  against  it 
the  $400  which  he  had  paid  tm  McDermltt 
<m  Md>eEmltf  s  debt  to  the  county  court,  and 
to  have  the  collection  of  any  residue  re- 
strained until  it  was  ascertained  whether  or 
not  he  woDld  have  any  farther  liability  on  ac- 
count of  said  Judgment  ot  the  county  court 
against  McDermltt  and  hla  sureties,  ot  until 
McDezmltt  indenmlfled  blm  because  ot  sadi 
liability,  farther  aU^liig  tliat  McDermltt  was 
Insolvent,  and  if  this  $600  vras  odlected  f7<mi 
him  m  the'aecutltm,  he  would  never  be  able 
to  collect  the  9400  which  MxiDexmltt  already 
owed  him  <hi  account  of  the  payment  made 
im  the  Judgmmt  of  the  county  court,  as  wcOl 
as  any  further  sums  which  he  might  have  to 
pay  in  the  final  adjustment  of  that  Judgment. 

MdDermltt  answered  this  UIl  admitting  all 
of  the  facts  thweln  alleged  exc^t  that  he  de- 
nied that  be  vras  insolvent  but  he  averred 
in  efftet  that  all  of  his  pn^terty  has  beoi  ex- 
hausted, and  that  his  sureties  would  have  to 
pay  something  like  $12,000  to  discharge  the 
judgment  In  favor  of  the  county  court  against 
him,  which  was  In  effect  admitting  bis  in- 
solvency, notwithstanding  his  denial  thereof; 
and  further  alleging  in  his  answer  that  be 
had  assigned  this  judgment  against  Hughed 
to  his  sureties  in  his  official  bond,  to  be  ap- 
plied to  the  payment  of  the  indebtedness  of 
the  county  court  against  him  when  the  same 
was  collected. 

Subsequently  Hughes  filed  an  amaded  and 
supplemental  bill,  alleging  that  since  the  fil- 
ing of  his  original  bill  a  suit  had  been  brought 
by  some  of  the  sureties  on  McDermittfs  official 
bond  against  others  of  such  sureties  for  con- 
tribatlon,  and  that  In  such  suit  a  settlement 
was  had  and  the  status  of  eadi  of  said  sure- 
tieB ascertained,  and  that  It  was'  ther^  de- 
termined that,  in  order  to  rdieve  him  of  his 
obligation  upon  the  bond  and  to  other  sure- 
ties who  had  paid  more  than  their  share  of 
the  Judgment,  he  would  have  to  pay.  In  addi- 
tion to  the  $400  which  he  had  paid,  the  sum 
of  9216,  and  that  upon  this  being  ascertained 
he  had  paid  tlie  said  sum  of  $270.  iw*ving 
$675  In  all  which  he  had  paid  out  upon  thB 
judgment  in  favor  of  the  county  court  against 
McDmnltt  and  the  sureties  on  his  bond,  and, 
this  amount  being  In  excess  of  the  balance  re- 
maining Qi^jald  on  the  Judgmokt  In  favw  of 
McDermltt  against  him,  he  prayed  that  the 
s^  McDermltt  be  forever  oijolned  frmn  col- 
lecting that  Judgment,  and  that  so  much  of  the 
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amount  wbich  he  had  peid  for  McDermltt  aa 
would  be  necessary  to  that  end  he  applied  to 
discharge  the  said  Judgment,  and  a  decree 
rendered  in  his  favor  against  McDermltt  for 
any  amount  remaining  after  so  oflteettlng  the 
Judgment  a^lnst  him  In  favor  of  HcDennltt 
A  temporary  Injunction  was  granted  by  the 
drcnlt  court  npcm  the  filing  of  the  original 
bill,  but  upon  a  hearing  of  the  cause  this  In- 
junction was  dissolved  and  the  bill  dismissed, 
and  from  tUs  decree  Hu^es  prosecutes  this 
appeal. 

It  seems  to  be  very  well  established  that 
where  one  is  Indebted  to  an  Insolvent  person, 
and  Is  also  liable  for  a  debt  of  such  Insolvent 
person  as  surety  or  otherwise,  be  may  In 
equity  enjoin  the  collection  of  such  Indebted- 
ness to  such  Insolvent  person  until  he  Is  In- 
demnified against  liability  as  such  surety,  and 
In  case  his  liability  as  surety  has  been  ascer- 
tained and  be  has  discharged  the  same,  as  Is 
the  case  ber^  he  Is  entitled  In  equity  to  have 
set  olt  against  bis  Indebtedness  to  such  In- 
fl(MTent  person  whatever  amount  he  has  been 
compelled  to  pay  as  such  surety.  MatUngly 
V.  Sutton,  19  W.  Va.  19;  Bowling  v.  BJue- 
fleld-Graham  Fair  Association,  84  W.  Va.  — , 
S»  S.  B.  184;  WUllams  v.  Helme,  16  N.  C. 
161.  18  Am.  Dee.  680;  TilUs  v.  Folmar,  145 
Ala.  176.  89  South.  918,  U7  Am.  St  Bep.  81, 
and  monographic  note  at  page  88,  8  Ann.  Cas. 
78;  Scott  T.  Armstrong,  146  U.  8.  499.  Iff 
Sup.  Ct  148, 86  L.  Ed.  1059;  Brant  on  Surety- 
ship &  Guaranty.  I  240  ;  21  a  a  L.  Ut 
"Principal  and  Surety,"  |  151.  An  assignee 
will  stand  on  no  higher  ground  than  bis  in- 
aolvoit  assignor.  In  this  case  all  of  the  ele- 
ments exist  to  make  applicable  the  anthor- 
Ities  above  dted.  While  it  Is  d^led  by  Mc- 
Dermltt that  he  is  Insolvent,  the  auctions 
of  bis  answer  show  this  to  be  the  case,  and 
it  Is  abundantly  corroborated  by  the  proof 
taken.  That  HuiJies  has  paid  $675  upon  Mo- 
Dermltt^s  debt  to  the  county  conrt  is  admit- 
ted, and  no  reason  Is  perceived  why  he  la  not 
entitled  In  equity  to  have  that  amount  set  oS 
against  the  Judgment  In  turn  <tf  HcDennltt 


against  himself.  It  does  not  dearly  appear 
from  the  rec<»^  in  this  case  Just  when  the 
payment  of  $400  was  made  by  Hughes  on  the 
Judgment  against  McDermltt.  The  Judgment 
agatost  Hughes  In  favor  of  McDermltt  bears 
Interest  from  Its  date,  and,  of  course;  U  tbe 
payments  made  by  Hughes  were  some  time 
subsequent  to  the  date  of  the  Judgment  In 
favor  of  McDomltt  against  him,  he  would 
only  be  entitled  to  apply  them  to  that  Jodg- 
ment  as  <^  the  date  he  actually  made  then, 
and  because  Uie  dates  of  these  payments  do 
not  appear  we  are  unable  to  say  wheOiw  or 
not,  applying  the  payments  made  by  Bugbes 
on  tbe  Judgment  of  tbe  county  court  against 
MCDondtt  as  offsets  on  this  Judgment  ot  Mc- 
Dermltt against  Hughes,  as  of  the  date  flier 
were  mad^  it  would  be  fully  dlsdiarged  or 
not 

Our  concluslcHi,  tb^fore,  Is  to  reverse  tbe 
decree  of  the  circuit  court  of  Mason  county 
and  remand  the  cause  in  order  that  tbe  equi- 
ties may  be  properly  adjusted  betwe^  the 
parties,  and  should  It  turn  out  that  the 
amount  paid  by  Hughes  on  the  Judgment  ol 
the  county  court  against  McDermltt  is  suffi- 
cient to  oCTset  the  balance  remaining  unpaid 
on  the  Judgment  of  McDermltt  agali^  him. 
applying  the  payments  as  of  the  date  they 
were  mad^  the  Injunction  should  be  perpet- 
uated as  to  tbe  whcde  of  said  Jodgmoit  If, 
on  tbe  other  hand,  these  payments  so  ap- 
plied do  not  fully  dlsdiarge  tbe  Judgment  In 
favor  of  McDermltt  against  Hughes,  It  will 
be  ofTset  to  the  extent  that  Bach  paymoita 
were  made,  and  McDermltt  allowed  to  enforce 
the  execution  for  any  balance;  or  If  the  pay- 
ments  made  by  Hughes,  applied  as  aforeeald. 
more  than  pay  off  the  balance  remaining  un- 
paid oa  the  Judgment  In  favor  of  McDermltt 
against  him,  he  will  be  entitled  to  have  tbe 
collection  of  tbe  Judgmoit  enjoined  in  toto 
and  to  have  a  decree  in  his  favor  fbr  the  ex- 
cess. The  costs  In  ttUs  court  will  be  awarded 
to  the  plalnttfl  stfiinst  the  aeftwdsnt  3,  Os. 
'  BteDwmitt 
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COTTUB  T.  JOHNSON.   (No.  8M.) 

<8apmM  Oomt  ot  North  OaioliBa.  April  14, 
192a) 

1.  Dahagbb  ^S7— "Malice"  Dsriiraik 

"Malice,"  as  reladng  to  damages,  ia  defined 
as  a  disposition  to  do  a  vroog  without  legal 
excuse  or  as  a  reckless  indlfFerence  to  the 
rights  of  others,  and  does  not  necessarily  mean 
ill  wUl,  and  Includes  a  wrongful  act  knowingly 
and  intmUenaUy  done  without  just  causa  and 
ezeusa. 

PEd.  Notftr-For  otiMF  deftoltlons,  ase  Wwds 
and  Phrases,  lint  and  Second  Series^  Hallee.] 

2.  HT>8BAin>  AJVD  win  •»884(2)— PBBSOIf AI. 

zzx  WILL,  rrc,  inoasaABT  to  wabkaht  pu- 

MinVB  DAKAfflH  IW  AUBHAmia  Win*B  AV- 

VBcnoN. 

In  a  hosband's  aotkm  tar  alienatioB  of  his 
wife's  affectioDs,  it  being  ineombent  upon  him 
to  dww  drcnmstances  ot  aggraTation  in  addi- 
tion to  the  maUoe  implied  by  law  fran  defend- 
jtnt*8  conduct  in  separatiBg  plaintiff  and  his 
wifie  which  was  neceaaary  to  recover  ctHupensa- 
tory  damages,  where  the  evidence  was  conflict- 
ing as  to  the  cause  of  the  alienation,  it  was 
error  to  charge  the  jury  that  they  could  award 
IHuiitiTe  damages  without  requiring  a  finding 
that  defendant  acted  from  peraonal  ill  will  to- 
ward plaintiff  or  wantonly  or  oppreaalTaly  or 
fron  rockiest  Indiffeience  to  plaintilTa  rights. 

8.  Husband  and  wife  «=9383(3)— Gontebsa- 
txonb  between  bpoitsks  adiobsibue  in 
husband's  alienation  suit. 
In  an  action  for  alienatum  of  affections  of 
plaintiff's  wife,  otrnTersatioiia  and  letters  be- 
tween tbCTi  are  not  eonpetsnt  as  substantive 
cridvioe  of  defendant's  guilt,  but  are  admissi- 
tde  to  ehow  their  relationship  both  before  and 
after  association  with  defendant. 

4.  Husband  and  win  «=»3S0— Convsbsa- 

nOHS  AND  LSnSBS  BErmeEN  BP017BE8  IN 
ALIBNATlOn  SUnr  HELD  MOT  VO  UQUXBX  IN- 
BXBDOTXOn  ON  OOLLUa»>N. 

In  a  anit  for  aUenation  of  tiie  wlfe'a  af- 
fections, evidence  of  conversations  and  letters 
between  her  and  plaintiff  affording  opportunit? 
(or  collusion  idiould  be  kept  within  proper  bounds 
by  InBtructions,  but  failure  to  ao  instruct  is  not 
error  where  colluskm  is  negatived  by  the  wife's 
being  a  witness  for  dsfendant  and  sustaining  his 
contentions. 

&  Damages  •=>21S(1>— Sbpabation  or  is- 
sues or  OOUPENSATOBT  AND  rUNITIVE  DAM- 
AGES DISOBETIONABT. 

The  separation  of  the  issues  of  compensa- 
toiy  and  punitive  damages  is  a  matter  addreased 
to  the  aonnd  Ascretion  of  the  court 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Pender  Goiin- 
ty;  Allen,  Judge. 

Action  b7  3.  D.  Cottie,  Jr.,  against  W.  B. 
F.  J<dmaon.  Judgment  tor  plalntUf,  and  de- 
toidant  excepted  and  appeals.  New  trial 
ordered  on  the  Issue  of  damages. 
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Tt^  Is  an  action  to  recover  damages  for 
tiie  alienation  of  the  affectlcms  of  the  plaii^ 
tiff's  wife  and  for  criminal  conversation. 

The  evidence  of  the  plaintiff  tended  to 
show  that  he  and  his  wife  were  married  In 
1913,  and  that  they  lived  happily  together 
until  July,  1918,  when  the  defendant  Induced 
and  enticed  her  to  leave  him,  and  that  she 
has  lived  s^rate  trcm  him  since  that  time. 
Also,  that  the  relatl«iBhlp  between  the  de- 
fendant and  his  wife  was  improper  and  crim- 
inal. 

The  evidence  In  behalf  of  the  defendant 
tended  to  prove  that  he  did  not  Induce  or 
entice  the  wife  to  leave  the  plaintiff;  that 
she  left  him  because  of  bis  Improper  treat- 
ment of  her  and  voluntarily  went  to  the 
home  of  the  defendant,  where  she  lived  with 
him  and  his  wife  as  a  companion  and  pay- 
ing for  her  board. 

His  bcmor  admitted  evidence  of  conversa- 
tions between  the  plaintiff  and  his  wife  prior 
to  the  separatl<m  and  of  letters  written  by 
them,  and  the  d^endant  excited. 

The  charge  of  his  honor  <m  the  issue  of 
damagM  was  follows: 

"Upon  that  Issue  there  is  no  other  role  that 
I  am  aware  of  as  to  how  you  will  proceed  ex- 
cept this:  (If  he  Is  entitied  to  damages  at  all, 
he  would  be  entitled  to  reasonable  compmsa- 
tion  for  the  injury  done  him.  And  reasonable 
compensation  is  ime  of  these  things  you  can- 
not measure  like  you  would  measure  out  com 
or  determine  the  price  cm  a  horse,  or  something 
of  that  kind ;  you  have  to  oonmder  all  the  cir> 
comstances  and  ssy  what,  in  your  opinion, 
would  be  resstmsblo  oonpMwation  to  him  for 
his  damages.)  To  so  much  of  his  honor's  charge 
as  appears  in  parenthesis  above,  the  defndant 
in  apt  time  excepted. 

"And  then  if  you  find  he  himself  has  l>een 
guilty  d  bad  conduct  towards  his  wife,  you 
may  consider  that  by  way  of  reducing  the  dam- 
ages that  yon  think  ho  would  otherwise  be 
entitled  to  and  thai  say  what  that  reaaonaU* 
damage  would  be;  and,  theai,  yon  may  (If  you 
see  fit  in  your  discretion,  add  to  that  wliat  we 
call  punitive  damages— that  Is,  danu^es  by  way 
of  punishment-^  yon  think  it  oui^t  to  be 
done,  or  exemplary  damages,  as  It  is  sometimes 
called,  and  then  say,  in  considering  all  those 
matters,  what  damages  be  would  be  entitied  to). 
To  so  much  of  hia  bcmor's  (diarge  aa  appears 
in  parenthesis  above,  the  defendant  in  apt  time 
excepted." 

nie  Jnry  itttomed  the  following  wdict: 

**CL)  Did  tbe  defendant  aUenate  the  afllections 
of  the  plaintiff's  wife  and  cause  her  to  separate 
from  her  husband,  the  plaintiff,  as  alleged  in  the 
complaint?   Answer:  Tea. 

"(2)  Did  the  defendant  seduce  and  carnally 
know  tbe  plaintilTs  wife  as  alleged  in  the  com- 
plaint?  Aiiswer:  No. 

"(3)  If  so,  what  amount  of  damages  has  the 
plaintiff  sustained?   Answer:  $8,000.** 

miere  was  a  JncUcment  tcx  tiie  plalntUC, 
and  tbe  defradknt  excepted  and  appealed. 


^ror  otlktf  oasss  sm  sams  tople  and  KST-NUMBER  in  all  Ker-Numb<rea  DlgMts  and  Indsses 
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UcClammy  ft  Bvrgwln,  of  Wllmlnstcm, 
and  Stevens  &  Beasley,  ot  Warsaw,  for  ai>- 
pellant. 

George  R.  Ward,  of  Wallace,  and  O.  Md- 
Callen,  of  Burgaw,  for  appellee. 

ALLEN.  J.  The  complaint  alleges  two 
causes  of  action,  one  for  alienation  of  the 
affections  of  the  wife  of  the  plahitlCF,  and  the 
other  for  criminal  conversation. 

The  gravamen  of  the  Qrst  cause  of  actiw 
Is  the  deprtvatlofi  of  the  hnsband  of  his  con- 
jugal right  to  the  society,  affection,  and  as- 
sistance of  'blB  wife,  and.  of  the  second,  the 
defilement  of  the  wUe  by  sexual  ration. 

In  criminal  conversation,  "Tbe  authorities 
show  the  buBband  has  certain  personal  and 
exctndve  rights  with  regard  to  the  person 
of  his  wife  which  are  Interfered  with  and 
Invaded  by  criminal  convenatlou  with  her; 
that  such  an  act  cm  the  part  of  another  man 
constitutes  an  assault  even  when,  as  Is  al- 
most universally  the  case  as  proved,  the 
wtCe  in  fact  consents  to  the  act,  because  the 
wife  is  In  law  incapable  of  gi^ng  any  con- 
sult to  affect  the  husband's  rights  as  against 
the  wnmgdoor ;  and  that  an  assaolt  of  this 
nature  may  properly  be  described  as  an  In- 
jury to  the  personal  rights  and  property  of 
the  husband,  whieh  is  both  mallcdous  and 
willful."  Tinker  v.  Golwell,  193  U.  S.  473, 
24  Sup.  Ot  606,  48  U  Ed.  7S4.  And  in  an 
action  for  alienation  of  the  affection  It  must 
be  shown  that  the  omdnct  of  the  defendant 
was  intentional,  and  the  defendant  "Is  not 
liable  nnless  he  acted  maliciously  or  from 
Improper  motives  Implying  malice  In  law 
whether  he  Is  a  parent  of  or  a  stranger  to 
the  plaintiff's  spouse."   13  B.  C.  U  1466. 

"It  may  be  laid  down  as  a  general  rule,  at 
least  where  there  Is  no  element  ot  seduction  or 
adultery,  that  a  defendant  in  an  action  for 
alienation  of  affections  is  not  liable  unless  he 
acted  maliciously  whether  he  is  a  parent  of 
or  stranger  to  the  plaintiff's  spousoi  It  is  true 
that,  as  is  hereinafter  shown,  it  requires  more 
evidence  to  establish  malice  on  the  part  of  the 
parent  than  is  necessar;  in  the  case  of  a  stran- 
^r,  but  this  difference  is  an  evidential  one  mere- 
ly. *  *  *  The  term  'malice*  does  not  neces- 
sarily mean  that  which  must  proceed  from  a 
spiteful,  malignant,  or  revengeful  disposition, 
but  implies  merely  a  conduct  iujarioos  to  an- 
other, thoo^  proceeding  from  an  ill-regulated 
mind  not  suflldently  caudtnu  befwe  it  occa- 
sions the  Injury.  If  the  G(»iduct  Is  unjustifia- 
ble, and  actually  caused  the  injury  complained 
of,  malice  In  law  will  be  implied.  Botand  v. 
Stanley,  supra  [88  Ark.  602,  116  S.  W.  163, 
128  Am.  St  Rep.  114] ;  WesUake  v.  Westlake. 
84  Ohio  St  621,  32  Am.  Rep.  S^T."  Oerominl 
V.  Brunelli,  46  L.  B.  A.  (N.  S.)  466.  note. 

[1]  "Malice"  is  also  defined  as  a  dlspofd- 
tlon  to  do  a  wrong  without  legal  excuse 
{Railroad  Co.  v.  Hardware  Co.,  143  N.  C. 
64,  66  S.  E.  422),  or  as  a  reckless  lndlffei> 
ence  to  the  rights  of  others  (Lc^n  v.  Hodg- 


es, 146  N.  C.  44.  58  S.  O.  S49.  14  Ann.  Gas. 
103). 

[2]  It  does  not  necessarily  mean  ill  will, 
and  Includes  a  wrongful  act  hnovrlngly  and 
Intentionally  done  without  Just  canse  or  ex- 
cuse. Stanford  v.  Grocery  Co^  143  N.  C 
427,  66  S.  E.  816.  When  understood  In  tlila 
sense,  and  as  a  necessary  element  in  estab- 
lishing the  plaintiff's  cause  of  action  for 
alienation  of  affections,  the  finding  upon  the 
first  Issue  that  the  defendant  alienated  the 
affections  of  the  plaintiff's  wife  and  caused 
her  to  separate  frcmi  him,  as  alleged  In  the 
complaint,  that  is,  maliciously,  entitled  the 
plaintiff  to  recover  compensatory  damages, 
which  Include  loss  of  the  society  of  his  wife, 
loss  of  her  affectl<m  and  assistance,  as  well 
as  for  his  humHIatltm  and  mental  angnlsh; 
but  the  right  to  punitive  damages  does  not 
attach  as  matter  of  law  because  tlie  flrat 
Issue  was  found  for  the  plaintiff. 

"The  right  under  certain  drcomstaneea  to 
recover  damages  of  this  character  is  well  estah- 
lished  with  us ;  but,  as  said  In  H<dmea  t.  Rail- 
road, 94  N.  O.  81^  such  damages  are  not  to 
be  allowed  'unless  there  is  an  elem^t  ot  frand, 
malice,  gross  negligence.  Insult,  or  other  catae 
of  aggravation  in  the  act  wfaidh  causes  the 
injury.'  And  again,  in  the  Mmcorrii^  opinion 
in  Ammons  v.  Railroad,  140  N.  a  200  [52  8. 
E.  731],  it  is  said:  'Such  damages  are  not 
allowed  as  a  matter  of  course,  but  only  when 
there  are  some  features  of  aggravaUon.  as  when 
the  wnmg  is  done  willfully  or  mider  circum- 
atan<%s  of  expression,  or  in  a  mannn  which 
evinces  a  reckless  and  wanton  disregard  of  the 
plaintiff's  rights.' "  Stanford  r.  Orocety  CXk. 
143  N.  G.  427,  66  S.  ffi.  818, 

"Hiia  court  has  said  in  many  cases  that  puni- 
tive damages  may  be  allowed,  or.  not,  as  the 
juiy  see  proper,  but  they  have  no  right  to  al- 
low them  unless  they  draw  from  the  evidoioe 
the  conclusion  that  the  wrongfid  act  was  ac- 
companied by  fraud,  malice,  recUessness,  op- 
pression, or  other  willful  and  wanton  aggrava- 
tion on  the  part  of  the  defendant  In  aodi 
cases  the  matter  is  within  the  sound  discretion 
of  the  jury."  Hayes  BaUroad,  141  N.  GL 
199,  68  8.  E.  848. 

"In  this  court  the  doctrine  is  well  settled 
that  in  actions  of  tort  the  jury,  in  addition  to 
the  sum  awarded  by  way  of  ocnnpensatiou  for 
the  plaintiff's  Injury,  may  award  exemplary, 
punitive,  or  vindictive  damages,  sometimeB  call- 
ed smart  money,  if  the  defendant  lias  acted 
wantonly,  or  oppressively,  or  with  such  malice 
as  implies  a  spirit  of  mischief  or  criminal  in- 
difference to  civil  obligations.  But  such  guilty 
intention  on  the  part  of  the  defendant  is  re- 
quired in  order  to  charge  him  with  exemplary 
or  punitive  damages."  Railroad  v.  Prentice, 
147  U.  S.  101,  13  Sup.  Gt  261.  37  U  Ed.  97. 

"While  every  lc«al  wrong  entitles  the  party 
Injured  to  recover  damages  snffident  to  otwa- 
pensate  for  the  injury  inflicted,  not  every  le^al 
wrong  entitles  the  injured  party  to  recover 
exemplary  damages.  To  warrant  the  allow- 
ance of  such  damages  the  act  complained  of 
must  not  only  be  unlawful,  but  it  must  also 
partake  somewhat  of  a  criminal  or  wanton  na- 
ture.  And  so  it  la  an  almost  universally  rec- 
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ognlzed  rale  Aat  nich  damages  mn;  be  recov- 
ered in  cases,  and  in  only  such  cases,  where  tbe 
wrongful  act  complained  of  is  characterized  by 
WKoe  snch  circumstances  of  aggravation  as 
willfulness,  wantonnesa,  malice,  oppression, 
brutality,  Inault,  redElsBBiien,  grosa  negligence^ 
or  gross  fraud  od  the  part  of  tb«  defendant" 
8  R.  C.  L.  685. 

**In  order  that  there  may  bt  a  recovery  of 
exemplary  damages,  there  must  be  present  in 
the  circumstances  some  element  of  malice, 
fraud,  or  gross  negligence,  otherwise  the  meas- 
ure of  damages  is  such  an  amount  aa  will  con- 
stitute s  Just  and  reasonable  compensation  for 
the  loss  sustained,  and  nothing  more.  In  other 
words,  the  wrongs  to  which  exemplary  damages 
an  applicable  arc  those  wbldi  besides  Tlolating 
a  right,  and  Inflicting  actual  dam^es,  import 
humlt,  fraud,  or  oppresalon,  and  are  not  mere- 
ly injuries,  bat  Injuries  inflicted  In  a  spirit  of 
wanttm  disr^ard  of  the  ri^ti  of  others."  17 
a  J.  974. 

It  follows,  Oierefore,  as  It  was  incumbent 
on  the  plaintiff  to  show  circumstances  of 
aggravation  In  addition  to  the  malice  Im- 
plied by  law  from  the  conduct  of  the  defend- 
ant in  causing  the  separation  of  the  plain- 
tiff and  his  wife,  which  was  necessary  to  sus- 
tain a  recovery  of  com[>ensatory  damages, 
and  as  the  evidence  was  conflicting  as  to  the 
conditlonB  which  brought  aboat  the  aliena- 
tion and  separation.  It  was  error  to  charge 
the  Jury  they  could  award  punitive  damages 
without  explaining  to  them  that  snch  dam- 
ages could  not  be  awarded  unless  the  defend- 
ant acted  from  personal  111  will  to  the  plain- 
tiff, or  wantonly,  or  oppressively,  or  from 
reckless  Indifference  to  his  rights. 

This  is  not  the  case  of  a  charge  correct 
within  Itself,  which  falls  to  present  fbe  views 
of  one  or  ^e  other  of  the  parties,  who  can- 
not complain  in  the  absence  of  prayers  for 
instructions,  because  here  the  Instruction 
given  Is  erroneous.  The  jury  could  not 
award  punitive  damages  merely  upon  the 
finding  on  the  first  issue,  aa  his  honor  in- 
structed them  they  could  do. 

[I]  The  wily  other  exception  requiring  no- 
tice is  to  the  conversations  between  the 
plaintiff  and  his  wife  and  to  tbe  letters. 

This  evidence  was  not  competent  as  sub- 
stantive evidence  of  tbe  guilt  of  the  defend- 
ant, but  was  admissible  for  the  purpose  of 
showing  the  relationship  between  the  plain- 
tiff and  his  wife  before  they  became  asso- 
<dated  with  tbe  defendant  and  aft^wards. 

"For  the  purpose  of  showing  the  terms  va 
which  the  spouse  lived,  evidence  of  their  dec- 
larations, letters  to  each  other,  etc,  are  admis- 
sible. So  the  state  of  a  spouse's  affections  after 
the  alleged  alienation  of  his  or  her  affections 
is  material,  and,  for  the  purpose  of  showing  that 
his  or  her  affections  had  been  In  fact  alienated, 
evidence  of  his  or  her  declarations  and  conduct 
showing  a  loss  (tf  affections  la  admlsdhle.  13 
B.  G.  U  1470. 

"When  an  act  Is  done  to  which  it  Is  neces- 
sary to  ascribe  a  motive,  it  is  alwayy  considered 
that  what  is  said  at  the  time,  tmm  whence  tite 
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motive  may  be  coHected,  Is  part  of  the  res  ges- 
tie.  It  was  necessary  to  explain  the  reason  the 
witness  advised  her  to  leave  her  husband,  and 
for  this  purpose  her  complaints  of  ill  treatment^ 
with  the  marks  of  violence  on  her  person* 
were  competent  testimony.  When  the  conduct 
of  the  wife  is  in  questitm,  her  dedarations  have 
been  held  admissible  for  her  husband  in  an  ac- 
tion against  him."  Gilchrist  v.  Bale,  8  Watts, 
358  (Pa.)  34  Am.  Dec  471. 

"The  mischief  is  a  continuing  one,  going  on 
from  day  to  day,  and  becoming  worse  with  the 
delay.  The  principles,  therefore,  which  al- 
ways allowed  inQoiry  info  tbe  wife's  feelings 
and  conduct  prior  to  and  at  the  time  of  the 
seduction,  must  permit  such  inquiry  during  the 
whc^e  puiod  of  alienatiai.  The  law  cannot 
very  well  shut  out  what  to  ev«7  intelligent 
person  must  appear  significant  and  free  from 
any  danger  of  fabrication  and  falsehood.  Most 
of  this  evidence  is  explanatory  of  the  wife's 
residence  with  her  parents,  and  Is  the  only 
means,  except  examining  her  aa  a  witness,  of 
comprehending  it.  It  is  daily  conduct,  explain- 
ed by  concurrent  declarations,  and  we  do  not 
think  it  is  b«yond  the  scope  of  inQoiriaa  always 
allowed  in  such' cases."  Edgell  v.  Fnnds,  66 
Mich.  305,  33  N.  W.  OOL 

In  Budd  T.  Bounds.  64  Yt  48d,  26  AtL  440, 
Ross,  O.  J.,  says: 

"This  is  an  aetfon  brought  to  recover  dam- 
ages for  an  alienation  id  the  affections  of  the 
^aintiff's  wife  and  thereby  causing  her  to  leave 
him.  The  wife's  state  of  mind  and  regard 
for  the  plaintiff  at  the  time  she  became  ac- 
quainted with  the  defendant,  and  during  the 
time  of  that  acquaintance,  until  she  left  the 
plaintiff,  and  if  tiiere  was  a  change  during  that 
period,  whether  caused  by  the  otmduct  of  the 
plaintiff,  or  the  wrongful  conduct  of  the  d(^nd- 
ant,  were  proper  subjects  of  inquiry  and  inves- 
tigation. The  conditicm  of  her  mind  in  regard 
to  her  husband,  and  what  caused  it  to  change 
from  time  to  time,  could  be  ascertained  by  her 
acts  and  conduct  towarda  the  plaintiff  and  de- 
fendant respectively,  and  by  their  acts  and  con- 
duct towards  her,  and  by  her  and  their  ex- 
pression of  th^r  re^ectiTe  mental  state  towards 
and  for  eadi  other,  and  of  tin  causes  thereot 
The  nature  of  the  suit  and  what  was  involved 
in  Its  solution,  opened  a  broad  field  of  inquiry 
and  investigation.  The  wrongful  alienation  of 
her  affection  by  the  defendant,  resulting  in  her 
leaving,  and  reusing  to  live  with  the  plaintiff, 
as  his  wife,  constitutes  tbe  gist  of  the  action. 
Her  leaving  and  refusal  bore  upon  whether  her 
affections  had  been  alienated  from  some  cause, 
and  if  caused  by  the  wrongful  conduct  of  the 
defendant,  upon  the  amount  of  damages  recov- 
erable. What  she  said  etmcurrent  with,  and 
while  she  was  leaving  the  plaintiff's  house,  and 
on  her  way  to  the  house  where  the  defendant 
was  stopping,  and  when  she  had  reached  there, 
and  her  refusal  at  the  request  of  the  defendant, 
to  return  to  her  husband,  characterizing  and 
giving  the  reason  for  her  leaving,  and  refusal 
to  return,  were  a  part  of  the  res  gestn  of  the 
leaving  and  refusal  to  return,  and  admissible  in 
evidence." 

[4]  We  recognize  the  danger  of  evldrace 
of  this  kind  and  the  <qpportuntty  it  affords 
for  c(dlusloa,  and  for  this  reason  It  should 
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be  kept  within  proper  bounds,  with  Instruc- 
tions as  to  how  It  sbonld  be  «msldwed ;  but 
In  this  case  there  was  not  only  no  collusion 
between  husband  and  wife,  but  It  appears 
Oiat  the  wife  was  a  witness  for  the  defend- 
ant and  snatalned  his  oontentlona  througfa- 
ont  her  testimony. 

We  hare  carefully  considered  the  other 
exceptions  and  find  no  error  In  them. 

The  prayers  tor  Instmctlona  were  given 
In  substance,  and  the  other  exertions  to  the 
charge  are  without  merit 

[I]  Thlfl  appeal  Illustrates  the  wisdom  of 
separating  the  Issues  of  compensatory  and 
pnnltiTe  damages,  which  is,  howerer,  a  mat- 
ta  addressed  to  the  discretion  ttf  the  court 

For  the  enw  In  tiie  diarge^  a  n«w  trial 
Is  ordered  on  the  Issoft  of  daooagei. 

Partial  new  trlaL 


an  N.  a  mb) 

PBRRT  T.  PERBT  «t  aL  <No.  86a} 

(Saprau  Oonrt  <d  North  Candlna.  April  14, 

ld20.) 

1.  Judicial  aujs  ^20— Hiohbr  bxddeb 

MEBKLT  PBBRBBEn  PIOFOSBa  PBIOB  TO  CON- 

nBunoN. 
Crenerally,  the  highest  bidder  at  a  Judicial 
sale  Li  regarded  only  as  a  preferred  proposer 
without  independent  right  in  the  property  or 
suit  until  the  sale  has  been  reported  to  the 
court  and  otmflrmed. 

2.  Judicial  saub  «=931(^— On  appeal  fbou 

CLBBK'8  COHrmCATIOM,  HATTSB  IB  OPEN  TO 
BSTISIOH  BT  JUDGE. 

When  appeal  is  taken  in  apt  time  from 
dark  who  approTea  a  Judicial  aale  to  judge  of 
court,  cmfirmatioD  Is  open  to  revision,  and  such 
farther  orders  and  decrees  as  right  and  justice 
may  require^  and  is  to  be  heard  and  decided 
on  the  same  or  such  additional  evideDce  as  may 
aid  him. 

8.  Appeal  and  kbbob  4s»116  —  Obdbb  of 
olbbk  afpbovxna  ob  bettiso  aside  ap- 
pealable. 

Action  of  derk  bi  approving  tr  setting  aside 
a  Judidal  sale  la  an  order  appeiUable  under 
Revlsal  1905.  U  610-614. 

4.  EXECUTOBS  AND  ADMINI8TBATOBS  ^=937&— 
COUBT  JtrSTIFIED  IN  SETTINO  ASIDE  BID  AND 
OBDKBINQ  BEBAXJ:  OT  LAND  TO  MAKE  ASSETS. 

On  petition,  pursuant  to  Bevisal  1906,  | 
723,  to  sen  land  to  make  assets,  showing  that 
property  was  bid  off  at  undervalue  established 
by  advanced  bid  of  20  per  cent,  Justified  court 
in  setting  aside  bid  and  ordering  resale^  despite 
confirmation  by  derk, 

Appeal  from  Superior  Oonrt,  Forsyth  Ooon- 

ty;  Long,  Judge. 


Petition  to  sell  land  to  make  assets  by 
Mary  0.  Perry,  administratrix,  against  Fred 
G.  Perry  and  J.  C.  Brook,  his  guardian. 
From  an  order  setting  aside  derk's  confirma- 
tion of  sale  and  ordering  rraale,  the  pur- 
chaser appeals.  Affirmed. 

The  questions  presented  and  the  parttnoit 
facts  are  very  dearly  set  ftwtb  in  the  case 
on  appeal,  as  follows: 

"This  is  a  special  proceediog  originating  be- 
fore the  derk  of  the  superior  court  of  Vor^rth 
county,  upon  the  petition  of  Maiy  G.  Peny. 
administratrix  of  W.  8.  Perry,  for  the  sale  ot 
lands  to  make  assets  to  pay  debts.  This  petition 
deals  with  several  distinct  tracts  of  land  but 
there  is  involved  In  this  appeal  only  tracts  5 
and  6  as  described  In  said  petition  which  tracts 
were  later  subdivided  into  lots  and  thereafter 
were  and  are  referred  to  as  lots  16  to  22,  iu- 
dustve.  At  the  sale  J.  B.  Van  Horn  waa  the 
purdiasa  of  the  aforesaid  lots,  and  upon  re- 
port <tf  said  sale  to  the  tivrk  of  the  oonrt  and 
upon  the  application  in  writing  of  the  ssld  J.  B. 
Van  Horn,  said  sale  was  confirmed  by  the  derk 
of  the  court  on  the  2lBt  day  of  January,  1920. 
To  which  order  of  confirmation  the  petitioner 
excepted  and  appealed  to  the  Judge  of  the  supe- 
rior court,  in  which  sppeal  the  guardian  of  the 
infant  d^endant  subsequently  Jc^ed,  which  ap- 
peal was  heard  iMbm  B.  F.  Long,  Judges  at 
Winston-Salem,  N.  O.,  oo  Blardi  8,  1920^  at 
wbidi  time  be  ordered  a  resale  of  the  property 
purchased  by  the  said  J.  IL  Van  Horn,  and  in 
all  other  respects  affirmed  tJa  said  order  o(  tlw 
derk. 

"Said  lots  were  sold  on  the  23d  day  of  August, 
1910,  at  which  time  they  brought  the  sum  of 
$1,&16.  This  Bsle  was  reported  by  the  commis- 
sioner to  the  court  mi  the  Sd  day  of  Sei^mber. 
1919,  with  the  stetement  that  the  price  Ud  was 
a  fair  and  reasonaUe  om^  and  the  oonflmatlon 
of  the  sate  was  recommended.  By  a  supplemen- 
tal report  of  date  September  15,  1919,  the 
commissioner  reported  that  an  increased  bid 
bad  been  offered  on  lots  16,  17,  18,  19,  20,  21, 
and  22,  sod  a  request  was  made  tor  the  resale 
of  those  lots  as  aforesaid.  In  accordance  with 
the  request  of  the  commissioner  as  aforesaid,  a 
resale  of  said  proper^  was  had  on  the  Utk 
day  of  October,  1910,  whm  and  where  J.  B. 
Van  Horn  was  purchaser  of  the  aforeaaid  lots 
at  the  price  of  $1,872,  and  this  sale  was  reported 
to  the  court  on  the  22d  day  of  October,  1910, 
by  the  commissioner,  with  the  statement  that 
the  price  bid  was  fair  and  reasonable  and  the 
recommended  confirmation  of  the  sale.  By  a 
supplemental  report  of  date  November  13,  1019, 
the  commissioner  cahed  to  the  attention  of  the 
court  that  thera  had  been  offered  an  increased 
bid  on  said  lots,  aa  a  result  of  wliidi  a  resale 
was  ordered,  which  was  bad  on  the  SOOi  day 
of  November,  1919,  when  and  where  tfae  afne- 
aaid  lots  were  bid  off  again  by  the  said  J.  R 
Van  Horn  at  $1,070,  and  on  December  4, 1918^ 
a  report  of  this  sale  waa  made  by  the  commis- 
sioner recommending  confirmation. 

"On  December  27,  1919,  the  said  J.  E.  Van 
Horn  filed  with  the  derk  of  the  court  a  written 
request  that  said  sale  be  confirmed;  the  20  days 
required  having  dapsed. 

"On  January  1,  1020.  the  commissioner  filed 
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a  supplemental  report,  aetdng  forth  that  ihe 
had  recelTcd  an  Increased  bid  of  fSO  on  aald 
lots,  and  asked  for  a  resale. 

"On  Janitarr  8, 1820,  the  commisBioner  filed  a 
second  supplemental  report,  redtlng  that  she 
had  received  an  increased  Ud  of  flOT  and  aaked 
for  a  resale. 

"With  the  record  in  this  condition,  the  matter 
eame  on  before  the  clerk  of  the  superior  court, 
and  on  Janoary  21,  1920,  he  signed  an  order 
in  which  he  fonnd  facts  and  orerruled  the  re- 
guest  of  the  commissioner  for  a  resale  and  af- 
flrtaicd  the  sale.  The  facts  fonnd  in  said  order 
are  aa  foHows: 

"O)  That  the  Indebtedneia  of  the  estate 
anuninta  to  aboat  $15,000,  and  npon  which  In- 
terest is  accminc  at  the  rate  of  abont  975  per 
month. 

"(2)  That  there  hare  been  two  other  sales  of 
this  prppertjt  the  present  aale  beins  the  Oiird 
ooe. 

"(S)  That  «  tin  27th  day  of  December,  1919, 
J.  EL  Van  Hom«  a  purchaser  at  said  land 
•ale  of  certain  parts  of  the  property,  filed  with 
the  court  written  request  for  confirmatkm  of 
sale^ 

"(4)  That  on  January  1,  1920,  tiie  commis- 
sioner filed  a  report  stating  that  an  increased 
bid  bad  been  offered  upon  certain  parcels  of 
land  sold,  and  on  January  8,  1920,  filed  a  re- 
port setting  forth  that  a  10  per  cent,  bid  had 
been  offered  mi  the  propoty  bid  off  by  J.  B. 
Van  Bom;  but  It  was  not  stated  in  either  of 
•aid  reports  that  any  securi^  had  been  giTen 
or  depoait  made  by  the  persons  filing  said  In- 
creased bid  for  the  performance  of  said  bid, 

"(5)  Considering  the  costs  of  a  resale,  and  the 
monthly  Interest  accruing  npon  the  indebtedness, 
and  the  otiier  facts  and  drcumstances  herein  set 
out,  I  find  as  a  fact  that  the  increased  bids  are 
inadequate  and  ought  not  to  cause  a  resale,  and 
tot  these  reaaotts,  and  also  becanae  tlie  purchaa- 
«rs  acquired  rights  in  the  premises,  I  make  this 
order  confirming  each  and  every  of  said  sales. 

"To  this  order  of  the  clerk  confirming  the 
sale,  the  petitioner  en^pted  and  gave  notice  of 
appeal  to  the  jadge  of  the  superior  court,  in 
which  appeal  the  guardian  of  the  infant  de- 
fendant subsequently  joined.  This  appeal  came 
on  to  be  heard  before  Long,  Judge,  at  Winston- 
Salem,  N.  on  the  8th  day  of  March,  1920, 
at  which  time  the  said  judge  was  present  to 
hear  only  motions,  the  court  in  all  other  re- 
spects having  been  adjourned  on  account  of  In- 
fluenza; and  upon  the  hearing  thereof  and  upon 
the  consideration  of  the  affidavits  of  J.  C. 
Brock,  the  petitioner,  O.  C.  Davis,  S.  F.  Woo- 
ten,  and  J.  A.  Lancaster,  which  will  be  in  the 
record,  and  tlie  securing  of  the  30  per  cant,  in- 
creased Ud,  the  order  of  the  dark  waa  re- 
versed and  a  resale  of  the  afbresaid  lota  ordered. 
To  which  order  of  Judge  Long  Uie  said  J.  E. 
Van  Horn  In  <^>en  court  excepted  and  ap- 
pealed." 

Hamilton  &  Morria.  and  Bfanly,  Hendren, 
A  Wombly,  all  of  WlnBtm-Salan,  for  ap- 
pellant 

Helton  A  Eolton  and  B.  a  BzoCk;  all  of 
Winston-Salem,  for  appellees, 

HOKE.  J.  [1]  It  Is  the  generally  accepted 
principle  that  the  highest  bidder  at  a  Judicial 
sale  is  only  regarded  as  a  preferred  propoeer, 
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•Dd  that  he  has  no  Independent  right  in  the 
pn^iwty  or  the  suit  until  the  sale  has  been 
reported  to  the  court  and  confirmed,  nina, 
In  Harrell  v.  Blythe,  140  N,  O.  415,  58  S.  B. 
232,  it  was  held  thatr- 

**Jodleial  sslee  are  only  conditional  and  are 
not  complete  until  *  •  •  reported  to  and 
confirmed  by  the  court;  and  the  bid  may  be 
rejected  and  the  sale  set  asidc^  if,  in  the  ex- 
ercise of  Its  sound  discTBtlon,  tlie  court  should 
think  proper  to  do  so." 

Walker,  Judge,  delivering  the  opinion,  for^ 
ther  states  the  position  as  followa: 

"When  land  is  sold  under  a  decree  of  court, 
the  purchaser  acquires  no  independent  tight. 
He  Is  regarded  aa  a  mere  preferred  proposer 
until  confirmation,  which  Is  the  judicial  sanc- 
tion or  the  acceptance  of  the  court,  and  nntU  It 
is  obtained  the  bargain  la  not  cunplete.'* 

[II  Joyner  t.  Fntrell,  186  N.  O.  301,  48 
S.  B.  640,  and  many  other  well-considered 
cases  are  to  the  same  efTect.  And  thia  "con- 
firmatl<ni  of  tiie  sale"  referred  to  and  con- 
templated by  these  authorities  means  con- 
firmation that  has  been  fixed  and  determined 
according  to  the  course  and  practice  of  the 
court  And,  when  an  appeal  la  taken  in  apt 
time  frwn  the  clerk  to  the  Judge,  the  ques- 
tion, under  our  procedure,  is  open  to  revision 
and  such  farther  orders  and  decrees  on  his 
part  as  the  right  and  Justice  of  the  case  may 
require  and  to  be  heard  and  decided  by  him 
on  the  same  or  such  addititmal  evidence  as 
may  aid  him  to  a  correct  cwclnsion  in  the 
matter. 

[S]  It  Is  well  understood  that  the  action 
of  the  derk,  In  approving  or  setting  aside 
Judicial  sales,  la  an  appealable  order.  This 
has  been  so  held  in  authoritative  cases  con- 
struing the  general  statutes  regulating  ap- 
peals from  the  derk  to  the  judge.  Rev.  SS 
610,  611,  612,  and  618,  and  the  ruling  Is  em- 
phasized and  extended  by  section  614,  pro- 
viding that  whenever  any  dvil  action  or 
special  proceeding,  begun  before  the  deric  of 
any  superior  court  shall  be,  for  any  ground 
whatever,  sent  to  the  superior  court  before 
the  Judge,  the  Judge  shall  have  Jurisdiction, 
etc.  Tayloe  v.  Carrow,  irsfi  N.  O.  6,  72  S.  B. 
76;  Beckwlth,  Ex  parte,  124  N.  O.  Ill,  82 
S.  E.  893;  McKTIllan  v.  McMillan,  123  N.  C. 
577,  31  S.  E.  729;  Ledbetter  v.  Pinner,  120 
N.  O.  456,  27  S.  B.  128;  Lovlner  v.  Pearce, 
70  N.  O.  160. 

F4]  Tb]B  bdng  a  proceedli^  to  sell  land  to 
make  assets.  In  the  due  administration  of  an 
estate  and  on  appeal  taken  in  apt  time,  It 
having  been  made  to  appear  that  the  property 
was  bid  off  at  an  nndervalne,  that  fact  con- 
firmed and  established  by  an  advanced  bid 
of  20  per  cent.,  in  our  <^inlon,  his  honor  was 
In  the  provident  zeroise  €t  liis  powers  in 
setting  aside  the  bid  made  and  ordering  a 
resale.  The  more  recent  cases  of  Ex  parte 
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Garrett,  174  N.  O.  843.  93  S.  E.  838,  and  Up- 
tibnrch  v.  Upchnrcb,  ITS  N.  O.  88,  01  S.  E. 
702,  are  decisions  constmliiK  section  ^13, 
regnlatlng  sales  for  partition  and  which 
seem  to  confer  on  the  purchaser  the  right  of 
conflrmatlon  after  20  days  from  report  of 
sale  filed  and  when  no  objection  la  made  be- 
fore motion  for  confirmation  entered. 

Whether  these  cases  correctly  Interpret 
the  statate  referred  to,  or  are  In  necessary 
conflict  with  the  prlndples  approved  by  the 
court  In  Tayloe  t.  Carrow,  supra,  a  dedsion 
also  on  the  proper  procedure  in  partition 
cases.  Is  not  now  before  ns ;  the  instant  case, 
as  stated,  being  a  petition  to  sell  land  for 
assets  wblcb  comes  In  this  respect  under  a 
different  statute,  permissive  in  terms.  Rev. 
S  723,  and  tiins  far  govemed  by  the  general 
I»lndples  appertaining  to  Judicial  sales  to 
which  we  have  heretofore  adverted. 

We  find  no  error  in  the  record,  and  the 
Jndgm^t  of  hla  Ihkiot  Is  affirmed. 

Affirmed. 


<179  N.  C.  423) 

OBBENLBAF  JOHNSOK  LUMBER  CO.  t. 
yAi;BNTIND  et  aL  (No.  268.) 

<Siiineme  Oonrt  of  NorOi  Garollna.  AprQ  14, 

1920.) 

1.  Amu.  ARD  BBSOB  «S3S48P)— MoOT  QUBB- 
TION  ROT  OORSIDEBED. 

Where  tlie  record  on  appeal  presatts  only 
a  moot  question,  the  court  ihoiild  not  express 
an  opinion  concerning  It. 

2.  Loos  AKD  lAGGino  4^2— BxcEPnons  IN 

rATOB  or  TIUBBB  QBANTEB  BLXlOnATX  SnB- 
SEQUENT  OBANTEBS  OF  LAND. 

Orantees  of  land  snbsequent  to  a  timber 
deed  whose  own  deeds  etmtaiu  exception  in 
favor  fif  the  timber  grantee  have  no  tntereat  in 
the  timber  or  rl^t  to  ent  it. 

8.  GtTABDIAN  AND  WABD  ^>119— TOTBEB 
OBANTEB  max  SSCUBB  BXTENBZON  OF  TIME 
rOB  BSHOTAI.  nOH  WnOB  DETXBBB  Of 
GBANTOB. 

Title  to  timber  being  or  baring  been  In 
minor  devisee  of  land,  lamber  company  previous- 
granted  right  to  cut  timber  liy  testatrix,  the 
en  owner,  must  secure  from  devisee,  and  not 
frmn  hia  guardian,  by  making  stipulated  pay- 
ments, right  to  extendon  of  time  for  cutting 
and  removal,  so  that  right  can  be  established 
only  in  Buit  against  or  in  favor  of  minor  to 
whicb  he  has  been  made  a  party. 

•4.  Wizxs  «=b886— MiROB  dbtibbb  takxb  land 
subtbot  to  ezsbhbion  biobn  or  idibbb 
gbartbi. 

Where  tlmbw  Is  soldf  deed  providing  for 
extension  of  time  for  removal  on  certain  pay- 
ments, end  grantor  dies,  devising  the  land  to 
a  minor,  timber  grantee  can  secure  extension 
for  removal  by  paying  or  tend^ing  the  amount 
required  under  Uie  timber  deed  to  the  guardian 


of  the  minor  devisee's  estate;  tJie  fitness  of  tin 
stipulation  not  being  open  to  Inqnliy. 

5.  Dismissal  ahd  horsuit  «=»75  —  Casi 
pbbbentiro-  ohlt  mansD  isbux  wnx  be 

DiaassBo. 

An  action  which  presents  only  a  feigned 
issue  in  that  it  is  not  against  the  proper  party, 
a  minor,  but  against  his  guardian  and  certain 
others,  will  be  dismissed  withont  pn^jndice  to 
the  light     tbe  parties  In  any  fnrthw  litigatlin. 

Appeal  from  Superlw  Conrt.  FranfcUn 
County ;  Galon,  Jadge. 

Action  by  the  Greenleaf  Johnson  Lnmber 
Company  against  J.  W.  Valeitliie^  guardian 
of  Arthur  Jordan  Grlfiln,  minor,  and  others. 
Fran  Judgment  for  plaintUt,  the  named  de- 
fendant aiKteals.  Actlin  dismissed. 

The  action  purports  to  be  one  to  estaUldi 
a.  right  In  plaintiff  company  to  cut  the  timber 
on  a  certain  tract  of  land  in  said  county  be- 
loi^;lng  to  an  Infant  devisee,  Arthur  Jordan 
Griffin,  and  Instituted  against  defendant  J. 
W.  Valentine  as  guardian  of  said  minw  and 
the  two  other  defendants  who  had  pnrduued 
a  portion  of  the  land. 

From  the  admission  in  the  idudlngs  and 
the  facts  in  erldoiee  it  appeared  that  on  De> 
cember  1, 1905,  Martha  Tarboro,  the  owner  of 
the  landv  acAA  and  conv^ed  to  plalntlfl  thB 
tlmba:  theoreon  of  certain  dlmmslraB  to  bs 
cut  within  10  years  tiom  date  of  said  con- 
Trance  and  with  the  prirtlege  of  five  years' 
ezt^islon  on  payment  of  annual  interest  on 
the  purdiase  price,  eta ;  that  during  the  ten 
years  said  Martha  Tarboro  aoid  ptntlonB  of 
the  land  to  the  two  d^endanta  Wardrope  and 
Bartholemew,  excepting,  however,  "the  tlii> 
ber  and  the  timber  rli^ts  sold  to  plalntlfl 
company";  that  In  1912  Martha  Tarboro^  tba 
owner,  dledr  haTing  devised  the  land  to  Ar- 
thur Jordan  Griffin,  a  mluOT,  appoiuting  de* 
foidant  J.  W.  Valoitlne  her  executor  and 
also  guai^an  of  the  deVisee. 

PlaintUt  alleged  and  offered  erldenoe  tend- 
ing to  show  that  within  the  time  specified  and 
required  by  the  timber  deed  It  had  paid  oe 
tendered  the  amount  stipulated  for  securing 
the  extension  to  J.  W.  Valratine  and  bad 
maintained  such  tender  for  the  auocesslve 
years,  etc. 

Def^dants  Wardrope  and  Bartholemew 
make  no  defense.  The  defendant  Valentlae 
denies  that  any  paymmt  or  tender  of  this  ex- 
tension money  was  eva  made  to  him,  and 
offered  evidence  in  ani^ort  of  satSi  denlaL  It 
furtner  appeared  that  tlie  ttmbw  had  been 
cut  by  plaintiff  company,  and  the  iwoceeds 
held  or  appromrlated  by  them. 

On  issue  submitted  the  Jury  rendered  ttis 
following  verdict: 

"I.  Did  the  plaintiff,  prior  to  December  1« 
1915,  pay  to  defendant  the  amount  required  to 
renew  its  timber  deed  for  the  succeeding  year? 
Answer:  Tes." 


sFor  otlur  easM  ifla  Bune  tople  and  KET-NT7UBBR  la  all  Kar-NujDb«r«d  Dlgtsts  and  lodexw 
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On  the  Tttdlct  Judgment  was  entered  that 
plaintiff  company  owned  the  timber  and  was 
entitled  to  cut  and  ranove  tlw  same. 

Defendant  excepted  and  appealed. 

W.  M.  Person,  at  Louisburg,  for  appellant 
^m.  H.  &  Olios.  W.  Ruffln,  of  Loulsburg. 
for  appellee. 

HOEB,  J,  [1]  On  carnal  consideration  we 
think  the  record  presents  only  a  "moot  ques- 
tion," and  under  onr  decisions  the  court 
should  express  no  optalcwi  conconlng  It.  Par- 
ker T.  Bank,  1S2  a  253,  87  S.  B.  492; 
Blake  r.  Askew,  70  N.  C.  327.  The  cases  on 
the  subject  hcAA  that,  in  order  to  secure  the 
right  of  extension  under  one  of  these  timber 
deeds  as  ordinarily  drawn  and  unless  other- 
wise expressed  In  the  instrument,  the  amount 
stlpulaced  for  must  be  paid  or  toidered  to 
him  who  owns  the  title  when  the  payment 
Is  due.  And  where  the  owner  has  died  with- 
in the  time,  the  Utle  passing  by  his  will  or 
descent,  the  payment  must  be  made  or  ten- 
dered to  the  devisee  or  heir.  Mlzell  v.  Lum- 
ber Co.,  174  N.  C.  68,  »3  S.  B.  436;  Lumber 
Co.  Y.  Wells,  171 N.  C.  264,  88  S.  B.  327;  Lum- 
ber Co.  T.  Bryan,  111  K  C  266,  88  S.  B.  320; 
Bateman  r.  Lumber  Ca,  154  N.  C.  248,  7u  S. 
EX  474.  34  U  R.  A.  (N.  S.)  615;  Bomthal  T. 
Howcott,  154  N.  O.  228,  70  S.  E.  171. 

This  action  purports  to  be  one  to  establish 
in  plaintiff  company  the  right  to  cat  the  tim- 
ber on  a  certain  tract  of  land  now  owned  by 
a  minor,  Arthur  Jordan  prlffln,  devisee  under 
the  will  of  Mrs.  Tarborb. 

[2,  8]  From  the  facts  In  evidence  It  appears 
that  the  timber  had  been  cut  when  the  suit 
was  commoiced,  and  It  or  Its  proceeds  held 
by  the  plaintiff  company,  and  there  la  no  one 
now  8  party  or  against  whom  the  suit  is  or 
porpOTts  to  be  prosecuted  who  seeks  to  chal- 
lenge plaintiff's  right  or  Is  in  any  position 
to  do  80.  Not  the  adult  defendants.  Their 
deeds  contain  exception  in  favor  of  the  tim- 
ber and  the  timber  rights  granted  to  plaintiff 
company  and  they  have  no  interest  therefore 
In  this  controversy  and  do  not  claim  any. 
Kicks  V.  McPherson,  178  N.  C.  154, 168,  100  S. 
B.  330,  citing  PoweU  v.  Lumber  Co.,  163  N.  0. 
3^  79  S.  E.  272.  Not  the  guardian.  He  does 
not  own  the  timber.  The  title  thereto  is  or 
was  In  the  devisee,  the  minor,  and  It  Is  from 
his  Interest  and  ownership  that  the  right 
daimed  by  plaintiff  must  be  secured.  Lum- 
ber Co.  v.  Bryan,  supra. 

Budti  a  right,  therefore,  can  only  be  estab- 
lished and  made  efficient  In  a  suit  which  is 
and  purports  to  be  against  or  in  favor  of  the 
infant  and  to  which  he  has  been  made  a  par- 
ty. 21  C^c.  p.  193;  12  R.  O.  L.  "Guardian 
and  Ward,"  p.  1146;  14  R.  a  L.  }  63. 

(4]  It  was  stated  on  the  argument  and  un- 
challenged, so  far  as  noted,  that  such  a  suit 
had  been  Institnted  by  the  infant  owner  seek- 
ing to  recover  damages  of  the  company  for 
the  alleged  wrongful  cutting  of  bis  timber. 


In  view  of  this  statement  and  the  suggestionfl 
of  the  conrt  In  the  recoit  case  of  Morton  v. 
Lumber  Co.,  178  N,  G.  163,  100  8.  B.  822,  to 
this  ^ect,  that  a  suit  in  court  and  due  in- 
quiry would  be  required  to  eatabllsh  a  valid 
tender  where  llie  title  was  held  by  an  infant, 
we  deem  It  not  amiss  to  say  that,  the  priv- 
ilege of  renewal  having  been  provided  for  by 
a  binding  contract  of  the  former  owner,  an 
Inquiry  into  its  fitness  and  whether  such  a 
stipulation  would  be  to  the  advantage  of  the 
minor  Is  no  Imiger  open  to  Inquiry,  and  should 
it  be  properly  shown  In  the  alleged  suit  be- 
tween the  devisee  and  the  company  that  a 
payment  or  tender  of  the  amount  required  to 
secure  the  extension  had  been  made  by  the 
company  or  its  agent  within  the  time,  to  the 
regularly  craistltuted  guardian  of  the  Infants 
estate,  It  would  suffice^  Such  fact,  however, 
to  have  any  effect  and  meaning,  should  he 
established  in  a  suit  betwem  tlie  infant  own- 
er and  the  company  and  presenting  the  only 
real  Issue  now  existent  in  this  controTWey; 
that  is,  wtiether  the  cutting.of  Uie  timber  ixy 
the  comi^ny  amounted  to  an  actitmable 
wrwig. 

The  case  ot  Bforton  t.  Lumber  Co.  was  well 
dedded,  as  no  jiayment  or  tender  was  shown 
within  the  time  required  to  any  one  having 
authority  to  receive  it  The  suggestlonB  re- 
ferred to,  however,  are  w^  calculated  to 
mislead  litigants  in  the  trial  of  causes  of  Oils 
kind,  and  we  take  this  early  opportunity  to 
correct  the  eraor. 

[t]  For  the  reastms  stated,  we  are  of  opin- 
ion and  so  b(Hd  that  the  present  action  be  dis- 
missed as  presenting  only  a  feigned  issue,  bat 
without  prejudice  to  the  rights  of 'the  parties 
in  any  further  litigation  tliat  may  be  had  be- 
tween them. 

Action  dismissed. 


(179  N.  G.  452) 

LAMBBTH  v.  OITZ  OF  THOMASTILLB. 
(No.  800.) 

(Supr«ns  Court  of  North  CaroUna.   April  14, 

1.  MumCIFAZ.  OOBPOBJkTIOirB  «B9220— COIT- 
ntACT  TO  EXTBNn  WATSB  lUINS  AMD  SBWEB8 
nOT  PBBSiniED  "ni,TBA  VIBES." 

Where  the  charter  of  defendant  city  was 
not  pleaded  or  in  evidence,  it  will  be  presumed 
that  it  bad  the  usual  authority  to  lay  out 
streets  and  to  construct  sewers  and  water  mains, 
so  that  its  contract  to  extend  water  mains  and 
sewers  In  eonslderatW  <^  conveyance  of  prop- 
erty to  it  is  not  "ultra  vires^**  wUdi  term 
designates  the  acts  of  oorporatlcHiB  beyond  the 
scope  of  their  powers  as  defined  by  their  char- 
ters or  acts  of  incorporation. 

[Ed.  Note.-— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seomd  Series,  Ultra 
Vires.] 
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2.  HUNXOIPAI,  OOBPOUTIOnB  «s>1036— Eti- 
OBNOS  RXU)  TO  WABRA.NT  DENIAL  OF  NON- 

avTt  IN  Aonon  roB  bbuob  or  cnr's  oon- 

TBACT. 

In  an  action  for  damages  for  breach  of  a 
ettj*a  oontracfc  to  extend  itm  eewers  and  water 
mains  to  plalntffTi  lots,  evidence  that  the  city 
failed  to  make  the  eztenafon  for  18  months  and 
nntH  after  plaintlS  bad  sold  Mb  lots,  and  had 
brought  his  action  for  damages,  held  to  warrant 
denial  of  ncmsait,  notwithstanding  the  city's 
claimed  excuse  of  war  conditions. 

8.  Davagxs  «=>120(3)— Mkabubb  fob  buach 
or  coribaot  to  inbtau.  wateb  and  seweb 

PIFKS'  IB  DUIXBBKCE  in  VALUB  or  IjOTS. 

In  an  action  for  breach  of  a  dt/a  contract 
to  extend  its  water  mains  and  sewers  in  streets 
adjoining  plaintiUTs  lots,  the  measure  of  dam- 
ages is  the  difference  between  the  Talne  of  the 
lots  without  the  sewerage  and  water  and  their 
Talae  if  those  improvements  had  been  put  in. 

4.  Stidbhoe  «s»474(18,  20)— Opinion  as  to 

TALUB  or  LANDB  AD1CIB8IBLE. 
Tlie  opinion  of  witnesses  who  have  oppor- 
tunity to  know  and  have  by  such  opportunities 
qualified  themselves  to  testify  la  competent  evi- 
dence as  to  the  value  of  lands  and  the  damages 
thereto  by  breach  of  contract  to  extend  water 
mains  and  sewers. 

B.  Mdnioipai.  oobpobatiohb  ^250— In  ab- 

SIKCS  or  TIMB  UMTT  rOB  FEBFOBUAKCX  OF 
OONTBAor  BBASONABUE  TIME  18  FBESUIIBD. 

When  a  contract  by  a  city  to  extend  its 
water  pipes  and  sewers  did  not  specify  the 
time  within  whidk  the  extension  shonld  be  made, 
a  reasonable  time  for  pwformance,  depending 
on  the  situation  of  tin  parties,  the  subject- 
matter  of  the  contract,  and  the  attending  dr- 
cuiB stances,  is  implied. 

6.  MlTNICIFAZ.  COBFOKATIONS  '  «S9l086— RBA- 
BONABUNEB8  OT  TIU  EOS  PUrOBMAnCK  OF 
OmiTBAOT  HELD  PBOFXB  QUEflTIOM  FOB  JDBT. 

Tbioa^  the  qnestifni  of  a  xeasonaUe  time 
for  performance  of  a  contract  ia  generally  one 
<^  law,  the  issue  was  properly  submitted  to 
the  jury  in  an  action  for  breach  of  a  city's 
ctmtract  to  extend  water  mains  and  sewers, 
where  the  city  had  failed  to  make  the  exteu- 
idoD  for  more  tlmn  18  months^  claiming  war 
oonditiotts  u  an  ezensei 

Appeal  frc«n  Superior  Courts  Davidson 
Oounty;  Bryaon,  Jndg& 

ActicHi  by  John  V.  Lambetli  against  tbe 
CSty  ot  ThODiasvill&  J'ndsment  for  plaintiff, 
and  deflmdant  appeals.   Affirm ed. 

Tbe  action  la  brought  for  a  breach  of  the 
following  contract  entered  into  between  the 
plaintiff  and  the  defendant  on  the  2601  of 
March,  1917: 

'"Upon  motion  of  M.  H.  Stone,  aeconded  by 
T.  A.  F^Dch,  it  is  ordained  by  the  city  couucU 
of  the  city  of  Thomasville,  In  regular  session, 
March  26,  1919,  that  the  propositions  of  Mr. 
J.  W.  Lambeth  submitted  at  this  meeting  be 
adopted  and  accepted.  Ttu  propositions  are  aa 
ftdlows,  via: 


"First.  In  consideration  of  a  conveyance  from 
said  J.  W.  Lambeth  of  sufficient  land  to  the 
city  of  Thomasville  to  lay  out,  open,  coustmct, 
and  extend  Taylor  avenue  through  and  across 
the  property  of  said  J.  W.  Lambeth  known  aa 
'Fair  View'  in  the  most  direct  line  to  Sehod 
avenue  at  that  point  irtiere  the  said  School 
avenue  creased  Hamby's  creek,  the  dty  of 
Thomasville  proposes  and  agrees  to  ley  out, 
construct  and  run  a  four-Inch  water  main  from 
Main  street  down  said  Taylor  avenue  to  Ridge 
Crest  street,  placing  a  hydrant  or  water  plug 
at  the  comer  of  Taylor  avenue  and  Montilieu 
street,  and  one  at  the  comer  of  Taylor  avenue 
(as  it  la  ^tended)  and  Btdge  Oreat  street.  The 
dty  of  Thomasville  also  proposes  and  agrees 
to  extend  the  dty  sewer  line  from  tbe  outlet 
near  Hamby's  creek  along  and  up  said  Taylor 
avenue,  as  it  la  extended,  to  the  corner  of  Monti, 
lieu  street  and  Taylor  avenue. 

"Second.  In  consideration  of  J.  W.  Lambeth 
conveying  to  the  dty  of  Thomasville  lot  No.  1, 
as  is  shown  on  the  plat  ot  Fair  View  proper^, 
and  paying  to  the  dty  of  Thomasville  treaaurer 
the  sum  of  one  hnndrpd  and  twenty-five  dollars, 
the  dty  of  Thomasville  proposes  and  agrees 
to  extend  both  the  water  and  aewer  lines  of 
the  city  of  Thomasville  from  the  comer  of 
Montilieu  street  and  Taylor  avenne  up  and  along 
Montilieu  stre^  to  the  corner  of  Fifth  avenne 
and  Montilieu  street,  and  place  a  hydrant  or 
fire  plug  at  said  ooraer.** 

The  following  lissues  wen  submitted: 

"(1)  IHd  Uie  plaintiff  and  defendant  enter  in- 
to the  contract  aa  alleged  In  the  complaint? 
Answer:  Tea. 

"(2)  Did  defendant  fall  to  perform  aaid  conr 
tract?  Answer:  Xes. 

"(3)  What  damages,  if  any,  is  plainOCr  nti- 
tled  to  recover?    Answer:  |l,00a** 

Dtf endant  appealed. 

B.  B.  Vinson,  of  ThonaasvUle,  and  J.  F, 
SpruiU  and  J.  B.  McCrary,  both  at  Lexingtoi^ 
for  appellant 

H.  B.  Kyser,  of  Thomasrllle^  and  PhUlipa 
&  Bower  and  Bap«r  &  Baper,  all  of  Lexing- 
ton, fw,aiii>ellee. 

BROWN,  J.  [1]  The  power  of  tbe  defleod- 
ant  to  enter  into  the  cmitract  sued  upon  does 
not  seem  to  be  denied,  at  least  it  Is  not  rais- 
ed by  any  assignment  of  error  or  dlacnsfted  In 
the  defendant's  brtef.  The  term  '*nltra  vires* 
Is  used  to  designate  the  acte  of  corporations 
beyond  the  scope  of  their  powers  as  defined 
by  their  charters  or  acts  of  incorporation, 
Sudi  lack  at  power  upon  the  part  of  the  de- 
fendant Is  not  pleaded,  and  the  charter  of 
the  defendant  Is  not  in  the  record.  We  there- 
fore assume  tiiat  the  defendant  la  vested  with 
the  usual  authority  given  to  dties  and  towns 
to  lay  out  st^ts  and  to  construct  sewers 
and  water  mains  and  other  municipal  ooa* 
venlences  and  necessities  within  the  corpo- 
rate llmito  of  the  dty.  Ann^tinging  ttiat  tha 
def aidant  dty  lias  the  usual  corporate  an- 
ttiortty  generally  accorded  to  municipalities. 
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we  conclude  that  tbe  defendant  had  power  to 
enter  Into  the  contract  aned  on. 

The  evidence  tends  to  proTe  that  plaintiff 
owned  a  tract  of  land  In  the  dtr  near  Its  cen- 
ter and  adjoining  the  graded  school  grounds. 
He  had  a  plot  of  same  made,  subdlTlding  into 
abont  42  lots,  laying  off  streets.  He-  applied 
to  the  board  of  aldermen  to  have  water  lines 
and  sewer  lines  placed  along  the  streets  of 
the  property,  so  that  the  purchasers  of  the 
lots  might  have  access  to  those  necessities. 

The  dty  desired  to  acqnlre  one  of  the  lots 
of  plaintiff  for  enlargement  of  Its  school 
grounds,  and  desired  to  extend  one  of  the 
dty  streets  across  plaintiff's  lands  and  to 
take  sufficient  lands  for  the  extended  street 
Whereniton  the  contract  set  out  aboTe  was 
entered  Into  between  the  plaintiff  and  the  de- 
fendant on  the  26tb  of  Uarch.  1917. 

Under  the  terms  of  tbe  omtract,  the  dty 
acquired  by  deed,  which  was  afterwards  exe> 
cnted,  tbe  lot  it  dealred,  and  the  land  for  tbe 
extension  of  the  street  It  aoo^t,  and  for  a 
sidewalk  along  same,  and  Immediate  took 
possession  of  tbe  lot,  and  opened  up  the  street 
through  plaintiff's  land.  The  evidence  ^ows 
that  the  defendant  tailed  to  carry  out  Its 
contract  nntU  afta  the  adloq  was  brought 
and  after  the  sale  of  tbe  lands  hereinafter 
mentioned.  The  plaintiff  made  repeated  de- 
mands on  defendant  to  comply  with  the  con- 
tract, and  filed  its  claim  for  damages  In  writ- 
ing for  breacb  of  it  In  September,  1918.  af^ 
er  repeated  notice  to  defendant,  plaintiff  of- 
fered  bis  lots  for  sale  at  public  auction^  and 
sold  them. 

The  damage  sought  is  the  loss  sustained  on 
account  of  defendant's  faUure  to  carry  out 
and  perform  the  contract,  alleging  that  the 
lots  would  have  sold  for  a  much  greater 
price  If  defendant  had  performed  Its  contract 

[2]  Tbe  defendant  does  not  deny  tbe  con- 
tract but  seeks  to  excuse  itself  for  failure  to 
comply,  on  account  of  war  conditions,  and  al- 
so contends  that  It  did  put  In  water  and  sew- 
er lines,  after  the  sale  by  the  plaintiff.  De- 
fendant also  contends  that  at  time  of 
■ale  a  load  of  sewer  pipe  was  scattered 
around  on  the  ground,  and  after  abont  six 
lots  had  been  sold  tbe  mayor  announced  at 
sale  that  the  city  was  onder  contract  to  put 
in  water  and  sewer. 

We  are  of  opinion  that  under  the  above  evi- 
dence the  motlOQ  to  nonsuit  was  properly 
overruled. 

UiMn  the  question  of  damages  bis  honor 
chafed  the  Jury: 

"As  a  baals  for  this  damage,  the  court  charges 
yon  that  ft  would  be  the  difference  whldi  tbe 
plaintiff  has  satisfied  yon  the  greater  weight 
or  preponderance  of  tbe  evldme^  as  between 
the  actual  market  value  df  the  land  without  the 
water  main  and  sewer  connection  and  hydrant 
and  what  would  have  been  the  actual  market 
value  of  the.  land  with  tbe  water  main,  sewer 
jripe^  and  bydiaat  Installed;  the  burden  being 
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'  upon  the  plaintiff  to  satisfy  you  by  the  greater 
wdgbt  and  preponderance  of  the  evidence  of 
these  facta  and  drcumatances.** 

[1,  4]  We  tlilnk  the  rule  of  damages  laid 
down  by  his  bonor  Is  correct  It  to  not  a 
question  of  recovery  of  speculative  proftts 
whldi  cannot  be  measured  by  any  rule  of 
reastmable  certainty.  Tbe  value  of  tbe  land 
may  always  be  proven  by  oi^hm  evidence 
properly  qualified,  and  tbe  difference  between 
Its  value  without  tbe  sewerage  and  the  water 
and  wlUi  it  may  also  be  inoven  by  the  opinion 
of  those  witnesses  who  are  qnalifled  to  speak 
from  experience  and  observatl<m.  Absolute 
certainty  Is  not  required,  but  Qie  amount  of 
the  loss  must  be  shown  with  some  reasonable 
certainty.  Substantial  damages  may  he  re- 
covered, though  plaintiff  can  give  his  loss 
only  approximately.  Sutherland  on  Damages 
(4th  Kd.)  iS  70,  867-870.  The  opinion  of  wit- 
nesses who  have  opportunity  to  know  and 
have  by  sudi  opportunities  qualified  them- 
selves to  testify  has  always  been  received  as 
to  values  and  damages.  Wyatt  v.  Railroad, 
156  N.  C.  307,  72  8.  B.  388 ;  Whitfield  v.  Lum- 
ber Co.,  152  N.  a  211,  87  S.  El  512 ;  Daven- 
port V.  Railroad,  148  N.  O,  287,  62  S.  B.  431, 
128  Am.  St  Rep.  599;  Wade  v.  Telephone 
Co.,  147  N.  a  219,  60  S.  E.  987;  Wilkinson 
V.  Dunbar,  149  N.  C.  20,  62  S.  E.  748;  Rail- 
road  V.  Church,  104  N.  O.  B25,  10  S.  E.  761. 

Tbe  contention  of  tbe  defendant  that  at 
the  time  of  tbe  sale  there  was  a  load  of  sew- 
er pipe  on  the  ground,  and  that  tbe  mayor 
announced  after  six  lots  had  been  sold  that 
the  dty  was  under  contract  to  put  in  water 
and  sewerage,  was  pnt  to  tbe  Jury  very  dear- 
ly by  the  teamed  iaiga  In  Oaeae  words : 

*^e  plaintiff  oontends  fhat  the  promise  of 
the  mayor  was  not  received  1^  the  people  there 
assembled  and  taken  as  if  tbe  work  bad  actually 
been  done.  Tbe  plaintiff  contends  that  this  mat- 
ter bad  dragged  along  from  time  to  time  for 
many  montbe.  The  plaintiff  contends  that  at 
least  18  months  had  elapeed  from  the  time  that 
the  contract  was  made  up  until  the  present,  and 
that  It  was  apparent  Cor  any  one  to  see  that  no 
effort  was  made  to  complete  the  oontrae^  and 
that  there  was  nothing  there  to  assure  that 
tbe  statement  of  the  mayw  and  promise  would 
be  carried  out  except  a  wagonload  of  tiling  that 
was  scattered  about  on  different  parts  of  th» 
grounds,  and  tbe  plaindfl  contends  that  these 
facts  were  obvlons." 

[5,  I]  The  feet  that  there  was  no  time  lim- 
it fixed  In  the  contract  within  which  the 
water  and  sewerage  was  to  be  pnt  In  the 
street  does  not  prevent  a  recovery.  In  such 
contracts  It  is  well  settled  that  if  the  party 
falls  In  the  performance  of  It  within  a  rea- 
sonable time,  recovery  of  damages  for  breach 
may  be  had.  In  Ruling  Case  Law  the  rule 
Is  laid  down: 

,"Tfaat  a  reasonable  time  for  performance  Is 
implied  in  a  contract  which  expresses  do  time 
for  perfOrmaneeu"  6  B.  a  U  p.  806^ 
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What  Is  a  reasonable  time  wlOiln  wblcb 
an  act  Is  to  be  performed  wben  a  contract 
Is  sUent  upon  the  subject  must  depend  on  the 
situation  of  the  parties  and  the  sabjec^mat- 
ter  of  the  contract,  and  It  Is  proper  to  con- 
sider all  the  drcomstances  attending  the  per- 
fonnance  together  with  the  circumstances 
surrounding  the  parties  at  the  time.  While 
the  question  of  reasonable  time  is  generally 
one  of  law,  yet  under  the  circumstances  of 
tills  case  we  think  the  Judge  very  properly 
left  it  to  the  jury.  The  charge  In  this  case 
la  very  full  and  lucid  and  presented  the  whole 
case  to  the  Jury  so  clearly  that  tliey  could  not 
fall  to  understand  the  Issues  submitted  to 
them. 

Affirmed. 


079  N.  C.  «6) 

COMMISSIONERS  OP  CLEVEILAND  COUN- 
TT  T.  SIDNEY  SPITZBE  &  CO. 
(No.  474.) 

(Supreme  Court  of  North  Carolina.  April  14, 
OoDimBB  ^»17S— Fxzjira  of  iwtitiohs  fob 

BOKD  KLIOIIOir  BKVOBX  ACT  ZNCBBASINO  IR- 
1SKBBT  WAS  UTZnBD  DOES  HOT  IRTAUDATE 
BOKDS. 

An  Issue  of  township  bonds  bearing  6  per 
cent,  interest  is  not  invalid  becaase  tbe  petition 
for  the  election  was  filed  before  the  ratificatioD 
of  Laws  1919,  c.  188y  which  amended  Laws 
1918,  c.  122,  by  increasing  the  Interest  rate 
from  tS  per  cent,  to  6  per  cent  where  tbe  elec- 
tion was  not  ordered  until  after  ratification. 

Appeal  from  Superior  Court,  Cleveland 
County ;  Adams.  Judge. 

Cfmtroversy  by  Commissioners  of  Cleve- 
land County  ag^nst  Sidney  Spltzer  &  Co., 
submitted  without  action  under  Bevlsal  1905, 
I  803.  From  a  jndgmait  for  plalntifCB,  de- 
fendants appeaL  Affirmed. 

nils  action  was  Instituted  In  Olevtfland 
county  by  the  commlsslonera  ttiereo^  but  .by 
consent  of  parties  It  was  agreed  that  the 
judge  might  hear  and  render  judgment  vpon 
tbe  case  agreed  In  vacation  and  ont  of  tbe 
district,  and  that  the  Judgmrat  should  be 
filed  Immediately  by  the  clerk  of  tbe  superior 
court  of  Cleveland,  each  party  reserving  the 
right  to  ap[>eal  therefrom.  From  the  Judg-' 
ment  rendered  the  defendants  appealed. 

J.  H.  Folger,  of  Mt.  Airy,  for  appellants. 
Bybom  ft  Ho^,  ot  Shelby,  for  appellees. 


CLARE.  G.  J.  On  July  2U  1919,  ftfter  doe 
advertisement,  the  conuniastonecs  of  Gleve- 
land  offered  for  sale  |30,000  road  bonds  Is- 
sued on  behalf  of  township  No.  11,  "bearing 
6  per  cent  Interest,  by  virtue  of  diapter  122, 
Laws  1913,  and  acts  amendatory  QKnof* 

Chapter  122,  Laws  1913,  auOiorlzIng  an 
election  upon  the  issuance  of  these  bonds, 
was  r^pilarly  enacted  in  the  constitutional 
mode.  By  chapter  188,  Laws  1919,  also  duly 
enacted,  and  ratified  Mardi  8, 1919,  the  afore- 
said act  was  amended  to  anUiorlze  a  change 
in  the  Interest  from  5  per  cent  to  6  per  c«it. 
The  petition  to  order  this  election  was  filed 
with  the  commlsslmers  March  3,  five  days  be- 
fore the  ratlflcatlcRi  of  the  amendatory  act, 
but  they  did  not  grant  the  order  until  at  an 
adjourned  meeting  held  Martdi  11.  The  elec- 
tion was  doly  held,  and  the  issuance  of  the 
bonds  bearing  6  per  cent.  Interest  authorized 
by  a  vote  of  the  people  on  April  14  thereafter. 

Tbe  defendants  were  the  last  and  highest 
bidders  for  the  bonds,  and  admit  tbe  l^allty 
In  all  respects  In  the  enactin^t  of  the  stat- 
utes and  election  under  which  the  bonds  were 
issued,  and  that  they  were  in  conformity  to 
the  (Constitution,  but  decline  to  accept  the 
bonds  upon  the  ground  that  they  are  invalid 
because  the  petition  was  filed  with  the  com- 
missioners prior  to  the  ratification  of  the 
amendatory  act  authorizing  the  increase  of 
interest  to  be  borne  by  said  bonds  from  5  per 
cent  to  6  per  cent  There  la  no  other  qnes- 
tion  presented  to  us  by  this  appeaL 

At  tbe  time  the  commissioners  granted  tbe 
order,  and  consequently  when  tbe  election 
was  held,  the  authority  to  submit  the  prop- 
osition to  the  vote  of  the  people  had  been 
regularly  and  constitutionally  enacted.  We 
cannot  see  that  the  fillip  of  the  x>etltlon  be- 
fore the  act  changing  the  rate  of  Interest  was 
ratified  can  in  any  way  invalidate  tbe  issu- 
ance of  the  bonds.  There  Is  no  authority 
exactly  in  point  for  fhe  reason  probably  that 
an  objection  upon  sncii  state  of  facts  has 
never  been  made  before  and  is  now  only  pre- 
sented out  of  abundant  caution.  In  Guire  v. 
Com'rs,  178  N.  C.  39.  100  S.  E.  141.  the 
court  held  that,  where  the  amendatory  stat- 
ute Increasing  the  rate  of  Interest  from 
6  per  cent  to  6  per  cent  was  invalid,  bat 
the  bonds  had  notwithstanding  been  voted 
at  the  election,  the  bonds  issued  at  the  rate 
of  Interest  authorized  In  the  prior  statute 
would  be  valid.  In  the  present  case  the  In- 
creased rate  was  authorized  a  valid  stat- 
ute ratified  before  the  issue  at  bonds  was 
submitted  to  popular  vote. 

The  judfiTnent  of  his  h(mor  Is  afflrmed. 
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078  K.  a  W) 
QATUnX  et  aL  T.  NOBFOLK-SOUTHESN 

R.  GO.  et  aL  (No.  296.)  - 

(Samrane  OoDtt  of  Nordi  OuottBt.   April  t4» 

1.  OiiinTiBH  t  iiOD  Lima  iob  delay  nox 
BBironro  bhzpmiiit  to  wboho  sTAnoH. 

Where  defendant  carrier,  recdring  aMpment 
billed  for  atatlon  the  name  vt  which  had  been 
changed  becsuae  of  similarity  to  name  of  an- 
other atation,  aent  the  shipment  to  the  wrong 
Btation,  where  It  remained  for  two  weeks,  it 
was  Koll^  of  an  act  of  negligence  Independent 
itf  that  <J!  the  carrier  from  whom  it  received 
gooda*  and  was  liable  in  damages  for  delay. 

2.  Tbul  «»260(3,  4,  7)-  BcroaAL  or  in- 

BTBUCnONB  OOVKBSD  XIT  SUBRAHOC  BT  OXH- 

nU  HOT  XBBOB. 
In  an  action  against  railroad  company  for 
injury  to  cotton  crop  resulting  from  delay  in 
ddlvery  f>f  fertiliser,  requested  instructions  on 
burden  of  proof,  doneanor  of  witnesses,  and 
weather  conditioiu  aa  affected  crop,  were  prop- 
erty refnaed,  where  aabstantiaUy  giTen  in 
charge. 

3.  Gabbubb  «=s>I0600  —  DAku.au  to  obop 
noic  inQUOBm  dkult  in  dmlitkbimq 

JUI'IUUUIL 

In  an  action  against  a  ndlroad  company  for 
danagea  to  cotton  reaolting  from  delayed  de- 
livery of  nitrate  of  soda  for  fertilizer,  it  was 
hardly  poaaaUe  ttiat  defendant  did  not  know 
the  purpose  of  the  goods,  ao  that  it  was  liable. 

4.  Apful  Airs  BiBOE  «=»10(M(3),  1006(1>— 
Daouioir,  on  MonoK  to  bet  abide  tkbdiot 
AS  AaAnrn  btumenob  amd  bzcbsbivi,  rot 

BBTIBWAK& 

The  aaperior  coarfs  decisions  on  motions  to 
•et  ande  a  verdict  as  againat  the  weight  of 
the  evidence  and  because  damages  were  excea* 
siTe  are  not  nrtewaUa  In  the  Supreme  Coort 

Brown,  J.,  diaaonting; 

Appeal  from  Superior  Ckwrt,  Bi6t»  Coun- 
ty; Allen,  Judge. 

Aetltm  by  B.  B.  Oatllo  and  another  against 
the  Norfolk-Soutfaem  Railroad  Company,  and 
the  Atlantic  Coast  line  Railroad  CcHnpany, 
In  which,  after  nooault  was  entered  as  to  the 
last-named  defendant,  verdict  and  judgment 
was  giTen  against  tlie  odier  defendant,  and  It 
iqipeals.  No  error. 

Plalntlfls  sued  for  damage  to  their  cotton 
crop  irtilch  they  alleged  was  eansed  by  the 
neB^gent  failure  <a  tbe  defendants  to  carry 
and  dellTer  to  t2tem  US  bags  dI  nitrate  of 
BOO  a,  which  was  ahlpped  from  Wilmington, 
N.  C.  It  was  ddlvered  for  sUiHoeot  to  the 
Atlantic  Coast  Line  Railroad  Company  at 
Wilmington,  whldi  oHupany  issued  a  bill  of 
ladlBS  marked  *'To  B.  R.  Oatlln,  Woodl^'s 
Bldtng,  N.  a  [N.  S.  near  mierbee],"  a  station 
In  Bidimond  county,  Ji.  O.  Its  name  had 
been  changed  to  Plain  view  to  prevent  confu- 
sion, as  there  was  a  statloa  co  the  Norfolk- 
Southern  Railroad  Com  pony's  line  In  Tyrrell 


ooanly,  N.  a,  called  *^oodle7.**  fCbe  soda 
was  smt  by  way  of  rayetterllle  and  ddivered 
there  by  tbe  Atlantic  Coast  Line  Railroad 
Company  to  the  Norfolk-Southern  Railroad 
Company,  but  tiie  ]attra*B  agent  never  saw 
tbe  bill  of  ladlntb  and  received  only  tbe  way* 
bill,  OB  which  tbe  address  was  Woodle7*s  Bid- 
ing, N.  a;  the  words  hi  bradtets,  "N.  S.  near 
Ellerbee,"  luiTiiv  been  (Knitted.  Tbe  agent  ot 
the  N(Hrfcdk-8ouUiem  RaUroad  Company  at 
Fayetterflle  forwarded  the  soda  to  Woodley 
in  IVrren  county,  where  It  remained  from 
June  80,  1917,  until  July  14,  1917,  on  wbld 
day  It  was  reaOilpped  by  tbe  Norfolk-Sonthem 
RaUroad  Company  to  Woodley'a  Siding, 
where  it  arrived  on  July  17,  1017,  and  was 
dtiirered  to  the  consignee  on  July  18^  1917. 

TbB  defendant  Norf(dk-8ouibem  RaUroad 
Company  contended  that  the  negligence  was 
that  of  tbe  Atlantic  Coast  Una  RaUroad 
Company  la  not  ^Tlng  the  true  address  of 
the  craisignee  m  Its  waybill  m  In  not  notify- 
ing It  In  some  way,  but  bis  iumor  failed  to 
take  that  view,  and,  boldlng'thftt  tbe  Atlantic 
Coast  Line  Railroad  Company  was  faultless, 
he  granted  a  nimsnlt  as  to  that  company  and 
proceeded  against  tbe  other  defendant  alona 

There  was  a  verdict  and  judgment  for  the 
plaintiff  and  an  appeal  by  the  defendant 

H.  W.  B.  Whitley,  of  Raeford,  H.  McD. 
Robinson,  of  Fayettevllle,  and  W.  B.  Rodman, 
Jr.,  of  Washington,  N.  C,  for  appellant 

Smith  &  McQueen  and  Carrie  ft  Leach,  aU 
of  Raeford,  for  appeUees. 

WALKER,  J.  (after  stating  tbe  facte  as 
abov^.  [1]  First  Tbe  court  onnmltted  no 
error  In  holding  that  there  was  ertdence  of 
negligence  by  the  NfHAdk-Soutbeni  RaUroad 
Company,  apart  from  the  £aUore  of  its  oo- 
defmdant  to  noti^  It  of  the  proper  address, 
and  in  this  respect  the  case  is  unlike  Uiat  of 
Gregg  V.  City  Of  Wilmington.  166  N.  C.  18,  70 
S.  B.  1071k.  There  the  principal  wrong  was 
done  by  Wocrtrln  in  piling  Sw  bri(±s  In  tbe 
streets,  and  though  be  ^d  bo  with  tbe  dlty*E 
permlBirion,  or  Ucoue,  as  betwea  the  defend- 
ants. Wooliin's  was  Ok  primary  negUgence 
which  entitled  the  dty  to  Indemnity  from 
him.  In  this  case,  the  Norf(^-8onthem  Ball- 
road  Company  committed  a  distinct  and  In* 
d^mident  act  of  negllgmoe  fiwm  that  of  the 
Atlantic  Ooast  Line  Railroad  Oonypany,  In 
that,  after  It  received-  tike  goods  tor  the  pur^ 
pose  of  being  forwarded  to  their  final  desti- 
nation, it  cardeasly  fiilted  to  do  so.  when  it 
bad  a  anffident  address,  in  view  of  the  facts, 
to  know  what  station  was  meant,  that  is, 
"Woodleys  Siding,"  near  ISUerbee^  in  Rldi- 
m<md  county,  and  not  Woodley,  N.  0.,  which 
is  in  ^rrdl  county.  There  was  evidence  on 
the  question  that  while  the  name  of  "Wood- 
ley's  Siding"  had  been  changed  to  Plalnvl^, 
goods  had  been  addressed  to  differ«it  parties 
at  Woodl^'s  Siding,  and  forwarded  to  and 
received  at  that  place  by  the  Norfolk-SonOt- 
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eat  Ballroad  OompBiiy  and  dtiUToed  there  to' 
the  otnulgnen.  Plalatlfl;  B.  B.  Gatlln,  testl- 
fled  that  he  had  reorived  ab^menta  there  con- 
atanfly  in  1017,  addressed  to  him  at  Wood- 
ley's  Sidlns,  N.  CL,  and  that  he  "had  ahlived 
there  toe  four  yeara  and  never  knew  It  by  any 
other  namew"  He  liTed  one  mile  from  the 
ataUmi.  The  defendant  then  recognized  this 
B8  one  of  its  stations  by  the  name  of  "Wood- 
l^a  Sldlne"  and  actually  xeoeiTed  and  ship- 
ped goods  to  It  by  that  name,  although  the 
name  had  been  dumged,  whidi  change,  from 
the  ertduice,  would  se«n  not  to  have  been  put 
in  £wce<  At  any  rate,  it  was  called  by  the 
name  of  Woodlay^  Siding,  and  this  continued 
to  be  the  eaae  eren  after  the  change  of  name 
was  mad&  Why  the  defendant  should  have 
sent  the  freight  to  Woodley,  In  Tyrrell  couo- 
ty,  a  atatl<si  fttr  in  ttie  east,  many  miles 
away*  and  not  having  the  same  name.  Is  not 
BUffidently  or  aatiaCactorfly  explained,  or  ex- 
cnaed.  The  evidence  of  ne^llgoice  In  this  re- 
q»ect  waa  properly  submitted  to  the  Jury. 

[2]  Second.  Without  going  into  details,  we 
are  of  the  -(Vlnlon  that  the  reqnesta  for  In- 
stmcttona  were  aubBtantlaUy  given,  eqiedally 
those  relatl^  to  tbe  Irarden  of  proof,  the 
bearing  and  demeancg  of  the.  witnesses,  and, 
■  lastly,  aa  to  the  weather  contUtlons,  and  not 
the  negligence  nt  the  defendant,  beii«  the 
causa  of  the  injury  to  the  crop.  The  objec- 
tl<niB  to  the  evldmce  are  not  ot  material  im* 
portance  and  could  not  have  aCTected  the  re- 
sult enoti^  for  us  to  disturb  the  verdict 

[S]  Oliird.  There  waa  apme  evidence  aa  to 
the  damages,  which  was  not  objected  to,  if 
objectioaable^  and  whidi  waa  properly  sub- 
mitted to  the  Jury.  It  la  hardly  possible  that 
defendant  did  not  know  fbr  what  purpose  the 
nitrate  of  soda  was  being  slipped,  and  tlut 
it  was  a  fertilizer  Intraded  to  be  need  oa 
the  plaiDtUTs  lands  to  aid  In  ita  better  cultl- 
vati(».  The  case  la  governed  In  this  respect 
by  Heal  v.  Hardware  Ca,  122  N.  a  104,  20  3. 
B.  96,  65  Am.  St.  Rep.  687;  Herrhig  Arm- 
wood,  180  N.  a  177,  41  S.  B.  ee,  57  U  U.  A. 
068;  Lumber  Go.  v.  Ballroad  Ca.  ISl  N.  a 
217.  60  S.  E.  020;  P&xdergnjix  v.  Express 
Oo,  178  N.  a  841,  100  S.  B.  02S.  See.  also, 
Tomllnara  v.  Morgan,  166  N.  C  567,  82  S.  B. 
908;  Gnano  Coi  v.  Uve-Btock  Co.,  168  N.  G. 
4S1,  84  8.  E.  774,  Ii.  B.  A.  lOlSD,  876;  Garter 
V.  McOllI,  168  N.  a  607,  84  S.  B.  802;  Ibid. 
171  N.  a  770^  80  S.  B.  28L 

[4]  The  TOrdict  was  a  fall  one,  and  may 
have  been  too  larg^  aa  contended  by  defoid- 
ant ;  bat  a  motion  waa  made  in  the  superior 
court  to  set  It  aside  aa  being  against  the 
wtight  of  the  evidence,  which  waa  denied,  and 
we  presume  the  Judge  was  also  aaked  to  set 
it  aaide  because  the  damages  vrere  exceealve. 

Hla  decision  on  these  motions  la  not  re- 
viewable in  this  court. 

No  error. 

BBOWN,  J.,  disaenti. 


an  N.  c.  w} 

MmDUrrON  et  at  v.  BIGSBEB  afe  aL 

(No.  830.) 

(Supreme  Coart  of  North  Oaiollna.   April  14, 
1020.) 

1.  TBUOTB  ^»180— IdFC  TBNAWT  HELD  ENTI- 
TLED TO  oomnEL  TBuarmc  to  ssxz.  one  op 

BBVBBAL  LOTS  TO  PBOVTDS  nfPftOVElCEirrs. 
Despite  proTirion  of  will  that  principal  of 
trust  fund  should  not  bn  used  or  diminished 
during  30  years,  except  to  pay  insurance  premi- 
ums, devisee  of  life  estate  in  city  lota,  Improred 
and  TmlmproTed,  with  dilapidated  buildinss 
on  Bom«,  Doder  order  to  Ins^l  sewerage,  but 
without  means  to  do  so.  Mid  mtitled  to  com* 
pel  trustee  to  sell  sin^e  lot  in  eonsideraticm  vi 
cadi  and  im^ovements  on  rest  of  iffoperty  In 
order  to  procnre  mon^  to  pay  tat  other  Im- 
provements. 

2.  Lm  Bsuns  «sb»17— I^R  tenant  bequxb- 

BD  TO  BBPAIB,  BUT  NOT  OHABOBABLB  WITH 
PEBVANENT  ZlCPBOVEHSnTa. 

A'  life  taiant  is  required  to  make  all  axU- 
nary  repairs  Incident  to  present  enjoyment, 
and  to  prevent  wastes  but  Is  not  chargeable 
alone  with  the  cost  of  permanent  improvements 
enhancing  the  remainderman's  estate  as  well  as 
bis  own. 

8.  JUDICIAI,  aALEB  l||    ifl    fl  ■  I  B  AT  AUCTKIN  OM 
PUVAIXLT  DIBOBBnONAST  WITH  GOUBT. 

Where  power  of  sale  exists  In  the  court, 
aod  the  case  is  properly  presented,  the  sale  may 
be  had  in  the  sound  discretion  of  the  court  and 
subject  to  its  approval  either  at  public  auction 
or  by  private  uegotlatkm  as  the  beat  intereats 
of  the  parties  require. 

Appeal  from  Superior  Court;  Durham 
County;  Stacy,  Judga 

Action  by  Mary  E.  Middletm  and  B.  L. 
Middleton,  her  husband,  agalnat  B.  H.  Bigs- 
bee,  as  trustee  and  Individually,  and  others. 
From  Judgment  for  plaintiffs  on  demurrer  to 
the  complaint,  defendants  appeaL  Affirmed. 

Bryant.  Brogden  &  Bryant,  of  DorhaiB,  for 
appellants. 

J.  L.  Hordiead,  of  Durham,  for  appeUeea. 

HOKE,  J.  On  matters  more  directly  rele- 
vant to  the  inquiry,  the  complaint  alleges: 
That  under  the  will  of  her  deceased  father. 
Atlas  M.  Blgsbee,  the  feme  plaintiff  la  the 
owner  of  a  life  estate  In  quite  a  nnmb^  of 
lots  In  the  city  of  Dnrbam,  improved  and  un- 
improved, with  remainder  to  her  children 
who  may  be  living  at  the  time  of  her  death, 
with  ulterior  limitations  over  to  tniatees  on 
certain  contingencies  set  forth  In  said  will 
That  the  present  living  children  of  feme 
plaintifl  and  all  other  ultimate  takera  who 
are  known  have  been  made  parties  defend* 
an^  and  all  who  are  infanta  or  cannot  now 
be  aaoertahied  are  rwresrated  t^r  ^  guard- 
tan  ad  litem  appirtnted  by  Oie  court  after 
due  inquiry  aa  the  statute  provides.  Rev.  | 
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1590.  That  the  houses  on  the  Improved  lota 
let  for  a  small  weekly  rental  aggregating  not 
over  $70  per  month  and  are  at  present  In  a 
rundown  condition,  greatly  in  need  of  repairs, 
new  roofs,  painting,  etc.,  in  order  to  keep 
them  in  a  condition  to  make  th^  attractive. 
Furthermore,  the  dty  of  Durham,  has  ordered 
plaintiff  to  install  sewerage  In  many  of  the 
houses  and  advised  plalntUt  that  uniess  tbla 
la  done  the  permits  for  the  use  of  dry  closets 
would  be  withdrawn,  etc.,  all  of  which  would 
result  In  large  expenditures  of  money  or  In  the 
loes  of  renters  now  occupying  said  houses, 
etc.  That  several  of  the  vacant  lots  so  de- 
vised to  plaintiff,  etc.,  are  now  low,  seamed 
with  gullies  and  washouts,  and  of  such  grade 
formation  as  to  be  unfit  for  building  In  their 
present  shape  and  condition  and  practically 
of  no  value  unless  certain  culverts  and  pipes 
are  Installed  therecHi  and  the  lots  Unproved 
and  leveled  up  to  a  proper  grade  with  the 
streets  and  surrounding  property.  That 
plaintiff  has  made  an  advantageous  bargain 
with  one  B.  J.  Aiken  to  sell  one  of  the  lots 
60x165  feet  for  $4,000,  with  the  further  con- 
sideration that  said  Aiken  will  remove  a 
honse  now  on  said  lot  and  place  same  In 
proper  condition  on  one  of  the  vacant  lots 
owned  by  plaintiff  for  life  and  further  level 
up  the  gullies  and  washouts  on  the  other  va- 
cant lots  referred  to,  etc. 

The  complaint  contains  averment  further 
tiiat  idalntlffs  are  not  able  financially  to 
make  the  repairs  which  are  now  called  for 
and  necessary  to  the  preservation  and  proper 
use  and  enjoyment  of  the  property,  nor  to 
meet  the  demands  being  now  made  by  the 
4dty  of  Dnrham,  noi  are  her  children  able  to 
do  so,  and  that  the  beat  interests  of  the  es- 
tate and  all  of  the  parties  will  be  materially 
enhanced  the  sale  of  the  66-foot  lot  re- 
ferzed  to  and  hj  using  the  onislderatlon  in 
the  Improvement  ot  the  pnverty  as  indicated 
and  b7  which  its  value  and  the  present  and 
fatore  Income  win  be  greatly  increased. 

[1]  Upon  these  averments  admitted  In  the 
demurrer  to  be  true,  we  concur  in  the  view 
c£  hi>  tumor  and  are  oC  opinlui  that  the  de- 
morrN'  has  beea  properly  overruled. 

As  amiertMnlng  to  the  tBcta  of  this  record, 
the  dedded  cases  on  the  subject  hold  that 
courts  fat  the  exercise  ot  gnwral  equitable 
Jurisdiction  may  decree  a  sale  of  property 
tor  r^vestment,  where  it  is  shown  that 
such  a  course  is  required  for  the  preserva- 
tion ot  the  estate  and  the  protection  of  its 
cwners;  and  the  position  may  In  proper  In- 
stances be  ^tended  to  a  sale  of  a  portion  of 
the  property  for  the  inrotection  and  preserva- 
tion of  the  remainder. 

The  principle  adverted  to  has  been  not  in- 
frequently applied  in  the  proper  administra- 
tion of  charitable  and  other  trusts,  and  tlie 
exercise  of  the  power  has  been  Justified  and 
upheld,  notwithstanding  limitations  in  the 
lease  or  deed  creating  the  estate  whidi  ap* 


parently  Imposed  restrictions  on  th&  itowers 
of  the  trustees  in  this  respect,  when  It  Is 
properly  ^tabllshed  that  a  sale  Is  required 
by  the  necessltlea  of  the  case  and  the  suc- 
cessful carrying  out  of  the  dtanlnant  purpM- 
es  of  the  trust.  Trust  Co.  v.  Nicholson,  162 
N.  C.  257.  78  S.  E.  152;  Grace  Church  v. 
Ange,  161  N.  C.  315,  77  S.  B.  239 ;  Jones  v. 
Habersham,  107  U.  S.  174,  2  Sup.  Ct  336,  27 
L.  Ed.  401;  Stanley  v.  Oolt,  72  V.  S.  (5 
Wall.)  11&-169, 18  L.  Ed.  502 ;  Weld  v.  Weld, 
23  B.  I.  311,  60  Atl.  490.  And  in  a  weU-con- 
sldered  case  of  Gavin  v.  Curtln,  171  III. 
640,  49  N.  E.  523,  40  I*  B.  A.  776,  the  doctrine 
was  extended  to  the  case  of  a  life  tenant  and 
ulterior  remainderman  on  contingency  of  a 
common-law  estate,  where  it  was  made  to 
appear  that  a  piece  of  p«^rty  In  the  city  of 
Chicago,  valuable  but  unproductive,  by  rea- 
son of  accumulating  taxes  and  charges  npon 
It,  would  be  entirely  lost  to  the  owners  un- 
less a  sale  could  be  made ;  the  principle  ml- 
tog  in  the  case  being  stated  as  fcOlows: 

"Upni  a  MH  by  a  life  tenant,  equity  may 
appohit  trustees  to  take  the  fee  in  the  property, 
sell  the  same,  and  reinvest  the  proceeds  for  the 
benefit  of  the  life  tenant  and  the  remainderman, 
where  It  appears  that  unless  equity  Interferes 
the  property  will  be  lost  to  both  UCe  tenant  and 
remainderman.'* 

The  positioa  Is  pat  b^ond  question  in  the 
present  case»  this  being  a  proceeding  under 
section  1S90  of  the  Bevlsal  authorizing  a  sale 
of  proiwrty  affected  by  certain  contingencies, 
and  the  statute  making  express  provision  to 
the  eSect  that,  when  the  interest  of  all  the 
parties  would  be  materially  oibanced  by  It, 
a  sale  may  be  bad  of  the  property  or  any  por- 
tion for  reinvestment  either  in  purchasing  or 
Iminwving  real  estate^  and  the  court  having 
held  that  correct  Interpretation  the  stat- 
ute authorises  in  pnqper  instances  a  sale  of 
a  part  ot  the  proiwrty  for  Qie  preservatltm 
and  improvement  of  the  remainder.  Smith 
V.  Miller.  168  N.  a  90.  73  S.  B.  118,  and  same 
case,  151  N.  G.  620,  66  S.  B.  671. 

In  approving  this  positI<m  we  have  not 
been  inadvertent  to  the  clause  in  the  will 
whldh  provides  that  the  principal  of  the 
trust  fund  shall  not  be  used  or  diminished 
during  the  period  of  30  years,  except  to  pay 
the  premiums  on  certain  specified  insurance 
policies.  This  llmitatlaai  applloi  only  to  the 
administration  ot  the  trust  estate,  and  an 
examination  of  the  cases  dted  will  disclose' 
that,  while  such  a  provlshm  may  at  times  be 
effective  as  against  the  voluntary  action  of 
tho  trustees,  it  will  not  <^rate  to  prevent 
the  court  from  wderli^  a  sale  when  requir- 
ed by  the  necessities  of  the  estate. 

[2]  Again,  on  matters  rdevant  to  tbe  in- 
quiry, while  authority  Is  to  the  ^ect  that  a 
life  tenant  Is  required  to  make  all  the  ordi- 
nary repairs  Incident  to  tbe  present  enjoy- 
ment of  the  property  and  required  to  prevent 
its  going  to  waste,  he  Is  not  chargeable  alone 
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~wltb  the  coats  at  permanent  improvements 
ttaerew  and  which  tend  to  rahance  the  val- 
ue of  the  remainderman's  estate  as  well  as 
his  own.  The  decisions  on  the  subject  hold 
that  these  should  be  iwoperiy  apportioned  be- 
tween them,  and  dut  the  cost  of  sewraage 
required,  by  valid  municipal  regulations 
comes  well  witiUn  the  iwlnclple.  In  re  Lay- 
tin  (Sur.)  20  N.  T.  Supp.  72;  Huston  v.  Trib- 
betts,  171  m.  M7.  40  N.  B.  711.  68  Am.  SL 
B^.  275;  Wilson,  Adm'r,  Bdmonds,  24  N. 
H.  617;  Hfty  et  aL  v.  HcDanlel,  26  Ind.  App. 
688,  80  N.  B.  729;  Chambers  v.  Chambers, 
20  B.  L  370,  30  AtL  243;  KUne  v.  DowUng, 
176  Ind.  521,  S6  N.  B.  678. 

In  this  last  citation  the  correct  doctrine 
is  stated  as  follows: 

"A  taiant  for  life  mast  make  all  ordinary 
repairs,  bet  la  not  bonnd  to  make  any  pennanent 
imprOTements.  Permanent  improvements,  such 
as  sewers  and  farm  drains,  add  to  the  valne  of 
both  the  life  estate  and  remainder,  and  tbe 
burden  of  making  them  should  be  equitably  pro- 
rated between  the  life  tenant  and  r^ainder- 
man,  taking  into  account  the  probable  duration 
ot  the  life  estate^  and  oUier  relevant  facts.** 

[I]  And  further  It  is  die  accepted  position 
In  tills  jurlsdictloai  that,  wh««  the  power  of 
sale  olsta  and  the  question  is  inoperiy  pre* 
sented,  such  sale  may  be  had  in  the  somul 
discretion  of  the  court  and  subject  to  Its  ^ 
proval  either  at  public  auctim  or  by  private 
negotiation  as  the  best  interests  of  the  par- 
ties may  require.  Thompson  v.  Rospiglio^ 
162  N.  a  146,  77  8.  B.  112,  and  authorities 
dted. 

A  correct  application  of  these  principles  la 
in  full  8upi>ort  of  tbe  power  of  sale  on  the 
facts  presented,  and  the  judgment  of  his 
honor  overruling  the  demurrer  Is  affirmed. 

Affirmed. 

ALLHN,  J.,  did  not  sit 


<179  N.  a  M7}  , 

MILLBB  T.  MEH/TON-RHODBS  CO.,  Inc. 
(No.  889.) 

(Supreme  Court  of  North  Ckroliua.   April  21, 
1920.) 

EVIDBHCS  «s>583— BXSTBIOTION  OV  FLAIIt 
TIFT'S  KVIDSnca  ON  70B1CKB  TBIAI.  TO  00&- 
R0B0BA.TI0N  AND  UIPEACHUENT  HELD  EBBOB. 

In  a  servant's  action  for  personal  injuries, 
wherein  he  testified  that  he  did  not  discover  the 
lever  for  shutting  off  the  power  of  the  saw  in- 
junng  him  until  after  he  was  injured,  it  was 
error,  in  admitting  plaintUTs  evidoiee  on  a 
fbnner  trial  that  he  Imew  where  the  lever  was, 
but  tried  to  dislodge  the  piece  ot  wood  with  a 
stick,  to  restrict  its  purposes  to  corroboration 
and  impeachment;  the  evidence  being  primary. 

Appeal  from  Superior  Couft,  Guilford 
County:  Bryson,  Judge. 


Action  by  W.  B.  Miller  against  tbe  ICriton- 
Rhodes  Company,  Incorporated.  Judgment 
for  plataitUE,  and  d^endant  appeals.  New 
trial. 

This  is  an  action  to  recover  damages  for 
personal  lojury,  tbe  plaintiff  alleging  that 
he  was  Injured  by  the  negligence  of  tbe  de- 
fendant In  the  following  particulars: 

"(a)  In  that  the  defendant  negligently  and 
carelessly  failed  to  properly  instruct  the  plain- 
tiff as  to  the  safe  and  proper  manner  of  cvez- 
ating  said  machine. 

"(b)  In  that  it  carelesslT  and  negligentlj  failed 
to  provide  said  machine  with  a  lever  so  that  the 
plaintiff  wliile  operating  anid  machine  ooold 
cut  off  tlw  motive  power  if  necessary. 

"(c)  In  that  the  said  defendant  n^ligmtly 
and  carelessly  failed  to  equip  the  said  machine 
with  a  guard  over  the  saw  upon  said  madilBSt 
such  as  is  approved  and  in  general  nae  upon 
machines  of  like  character. 

"(d)  In  that  the  said  defendant  carelessly  and 
negligently  permitted  a  certain  slot  in  said 
machine  to  remain  open  while  the  plaintiff  was 
operating  the  said  machine,  such  slot  having 
caught  the  material  hereinbefore  r^ened  to. 
which  acts  of  negligence  on  the  part  of  tlie  said 
defendant  were  the  proximate  caose  of  plaintUFa 
injury."  , 

At  the  time  of  the  Injury  the  plalntUE  was 
tolerating  a  ripsaw  for  llie  defendant  He 
had  not  worked  at  that  madiine  before  tAat 
time.  He  was  ordered  by  the  foreman  of  tbe 
defendant  to  cut  some  materials,  and  und«- 
his  instructions  went  to  the  basement  of  the 
building  to  throw  the  belt  on  the  shafting. 
Whoi  he  returned  the  ^oronan  waa  gone  and 
the  machine  running. 

He  offered  evidence  toidlng  to  prove  tbat 
no  instructions  were  given  to  talm  aa  to  tbe 
operation  of  the  machine,  and  that  what  be 
undertook  to  put  a  piece  of  material  throng 
the  machine  it  was  cau^t  therdn,  and  that 
the  plaintiff  started  in  another  piece  to  ftwce 
the  first  piece  through;  that  tbis  piece  also 
lodged,  and  he  then  tried  to  force  it  throogfa 
by  using  a  small  stick;  that  there  was  a 
slot  open  in  tiie  machine,  but  that  tbe  plain- 
tiff did  not  know  this ;  that  he  did  not  know 
that  there  was  a  lever  which  controlled  the 
machine  and  by  which  It  could  be  8toiq;»ed; 
and  that  while  attempting  to  force  the  tim- 
ber through  his  hand  was  thrown  on  the 
unguarded  saw  and  he  was  severely  injured. 

The  plaintiff  was  examined  as  a  witness 
in  bis  own  behalf,  and,  among  other  things, 
he  testified:  "I  did  not  discover  where  the 
lever  was  until  after  I  was  injured." 

The  defmdant  offered  evidence  tending  to 
show  that  there  was  no  negligence,  and, 
among  other  things,  Introduced  the  examina- 
tion of  tbe  plaintiff  on  a  former  trial  in 
which  appears,  among  other  things,  the  fol- 
lowing qnestion  and  answer: 

Q.  So  yon  say  you  know  where  the  power 
lever  was,  but  it  would  have  been  too  much 
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bother  to  fo  anniiid  there,  and  yon  thon^ht  yon 
would  get  the  idece  out  with  yoar  stick,  with 
wtother  stick?  A.  Tei^  air;  I  thoofl^  it  oonld 
be  gotten  out  qnliAIr." 

There  were  other  facts  stated  In  this  ex- 
amination tending  to  prore  the  contention  of 
the  defendant. 

When  this  examination  was  iutrodnced  by 
the  defoidant,  hla  bxmor  InBtmcted  the  Jory 
that— 

"This  testimony  la  introdncad  and  allowed  to 
be  introduced  and  la  to  be  considered  by  yon 
as  either  tending  to  corroborate  or  impeach  the 
testimony  of  the  witness  Miller  ^Ten  in  this 
action  on  a  former  trial.  It  shall  not  be  con- 
■traed  by  you  aa  lubatantiTe  testimony,  but 
only  as  eorroboratint  or  impeaching  the  wltneaa, 
Miller." 

And  the  defoidant  excepted. 

There  was  a  motion  for  Jtidgment  of  non- 
suit, whidi  was  OTOTuled,  and  the  defendant 
excepted.  Then  was  a  Terdict  aod  judgment 
fcnr  the  plaintiff,  and  flw  d^mdant  excepted 
and  appealed. 

Shuplng,  Hobfas  &  Davis  and  Charlee  A 
Hinee,  all  of  Greoisboro,  for  appellant 

Wlls(ni  it  Frailer,  oC  Ozeensbons  for  ap- 
pdlee. 

ALLEN,  J.  His  honor  was  In  error  In  re- 
stricting the  examlnatioa  of  the  plaintiff. 
Miller,  upon  the  former  trial  to  the  purposes 
of  corroboration  and  lin[>eachment,  and  he 
was  doubtless  misled  by  not  taking  Into  con- 
alderatlon  tbat  it  was  the  examination  of  a 
party,  and  not  of  an  Involnntary  witness. 

"Statements  contained  In  the  evidence  given 
by  a  party  as  a  witness  or  adopted  by  him  are 
primary  in  their  nature  and  constitute  informal 
judicial  admissions  which  affect  the  party  not 
only  in  the  trial  where  given,  but  in  any  other 
lieulng  of  the  suit  even  upon  appeaL"  Gham- 
berlain  on  Bvidenoe,  toL  2.  f  1268. 

The  principle  applicable  to  the  evidence  of 
a  witness  and  of  a  party  Is  tersely  stated  In 
Hedlln  ▼.  Board  of  Education,  107  N.  G.  241, 
8S  S.  E.  484,  Ann.  Gas.  19160,  800,  where  the 
court  says: 

"Evidence  trf  omtradlctoiy  statements  are 
not  substantive  evldenee,  but  merely  impeaching 
testimony,  unless  it  Is  an  admission  bgr  a  party 
In  Intwest" 

One  of  the  important  facts  upon  this  trial 
was  whether  the  plaintiff  knew  of  the  exist- 
ence of  the  lever  and  of  its  use  and  whether 
it  was  placed  so  that  it  could  be  reached  by 
him,  and  the  defendant  was  entitled  to  have 
the  jury  consider  hla  statem^t  as  to  this 
and  other  relevant  facts  made  during  his  ex- 
amination on  the  forma  trial  aa  substantive 
evidence. 

There  is  ther^re  error  whtdi  wtltles 
the  defendant  to  a  new  trial. 


We  have  carefully  considered  the  record, 
and  are  of  opSnlom  that  lliere  is  evlSence  of 
neitfigence  irtddi  ttie  jury  ought  to  be  per^ 
mltted  to  consider,  and  tbat  the  motion  for 
judgmmt  of  ncmsult  was  properly  overruled. 

New  triaL 


m*  B.  c.  41) 

STACEHOnSB  et  aL  V.  OARMICHAEL. 

(Na  10401.) 

(Supreme  Oonrt  of  Sooth  Carolina.  April  18, 
1820.) 

LOQS  AND  ZAOOINO  «»3(7>-^rniBnB  OBBD 
CON8TBDED  AS  TO  TDtX  WOK  BKHOVAL  OW  LOO- 
GING  BAILBOAD. 

Where  one  timber  deed  fixed  a  period  of  90 
days  after  expiration  for  removal  of  a  logging 
road  constructed  by  the  grantee,  while  another 
deed  contained  no  audi  provision,  the  logging 
road  would  become  property  of  the  grantors  In 
the  first  case  in  event  «f  failure  to  remove  witit* 
in  the  time  stipulated,  while  In  the  latter 
case  the  grantee  would  have  a  reasonaUe 
time  after  eviration  of  the  period  fixed 
for  removal  of  timber  to  remove  the  logging 
railroad;  this  being  so  regardless  of  whether 
the  railroad  be  deemed  a  fixture. 

Appeal  from  Common  Fleas  Circuit  Court 
of  DlUon  County;  ITrank  B.  Gary,  Judgew 

Action  by  W.  F.  Stnckhouse  and  the 
Farmers*  it  Merchants'  Bank  against  Mlk« 
Carmlchael.  Prom  a  judgment  for  defend- 
ant, plalntifb  appeaL  New  trial. 

L.  D.  Lide  and  H.  S.  UcCandllab,  boOi  of 
Marlon,  for  appdlants. 
Gibson  &  Mullw,  of  Dillon,  for  respcmdent 

WATTS,  J.  This  was  an  action  for  the  re- 
covery of  certain  personal  property  of  the 
admitted  value  of  $4,500.  The  action  was 
commenced  August  IS,  1917.  After  Issue 
joined  the  cause  was  tried  before  Judge  Gary 
and  a  Jury  at  ixnon,  S.  O.,  March  term,  1918. 
After  evidence  was  all  in  both  plaintiffs  and 
defendant  moved  for  a  directed  verdict,  and 
bis  hmor  directed  a  verdict  In  favor  of  the 
defendant  for  the  property  In  dispute  or  value 
thereof,  $4,S00,  after  entry  of  judgment 
PlaintiEb  appeal,  and  elfi^t  exceptions 
complain  of  error. 

These  exceptions  raise  the  following  ex- 
ceptions: (1)  The  property  In  question  was 
not  a  fixture.  (2)  The  faUure  to  remove  the 
proper^  within  the  duration  of  the  timber 
deeds  did  not  forfeit  plaintiffs'  title  thereto. 
(3)  There  was  evidence  to  go  to  the  jury  upcm 
the  question  of  waiver  by  the  def«idant  (4) 
Hie  timber  deed  executed  by  Fanny  McNeely* 
stipulated  no  time  relating  to  tbe  removal  of 
any  of  the  property,  except  building,  and, 
since  one-half  of  tbe  rails  were  laid  upon 
the  lands  covered  by  this  deed,  a  general  ver- 
dict Bbould  not  have  been  directed  for  the 
defendant 
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Hw  nllioad  In  qwittoo  was  not  a  fixture, 
bat  penonal  property;  bat  In  the  case  at  bar 
the  parties  themselvefl  contracted  wltb  ref- 
erence to  the  r^ht  of  granteea  to  remove 
atmctures  or  fixtorea  placed  by  the  gran- 
tees upon  ttie  land.  One  deed  had  90  days 
^er  It  expired  for  sndi  ranoval.  IMs  deed 
exi^red  In  Jnne,  1018.  The  granteea  nnder 
the  leaae  had  the  right  to  remove  before  the 
eqdratlon  of  the  leaae,  within  the  10  years, 
m  within  90  daya  after  its  expiration,  This 
waa  the  contract  made  betwe^  titem  and  by 
which  they  are  bound.  A  failure  to  remove 
within  the  time  contracted  tor  by  the  parties 
worked  a  fMrMtnre.  Both  parties  are  bound 
by  the  prorlslona  of  the  contract  made  be- 
tweoi  the  grantor  and  grantees,  so  nnder  the 
Carskaddon  Young  Ckmipany  deed  the  rail 
on  thla  land  becomea  the  pn^ierty  of  the 
grantmr  when  there  was  a  &llure  to  remove 
within  the  time  provided  for  in  said  deed: 
not  that  they  were  flzturea,  but  because  of 
the  plain  proidslons  of  the  «Hitract  made  be- 
tween the  parties.  The  M<£Neely  deed  con- 
tained no  auidi  provlalon,  and.  that  being  thp 
caae,  a  reasonable  time  should  be  allowed  aft- 
er the  exi^ratlon  of  the  time  allowed  by  the 
timber  deed.  There  waa  clearly  aufSeient 
evidence  to  cany  the  caae  to  the  Jury  on  the 
qnestlooi  of  waiver,  and  his  hcmor  waa  in 
error  in  not  anbrnitdng  thla  Queatiui. 

Judfnnent  rereraed,  and  new  trihl  granted. 
NewtriaL 

OABT,  a  3^  and  HTDRIOK  and  QAQE, 
JJ^  concur. 

FRASEB,  J.  I  concur  in  the  result  only. 
I  think  that  the  limit  fixed  hi  the  deed  affects 
only  the  rii^t  ct  entry  on  the  land  and  not 
the  title  to  personal  prc^rty  left  thereon. 
I  think  the  property  In  dispute,  as  a  matter 
^  law,  ia  Qie  property  of  the  plaintiffs,  and 
a  verdict  should  have  hew  directed  In  their 


(11*  B.  c.  to 

SUNSHINB  et  aL  V.  PURTICK.   (No.  10397.) 

(Snpreme  Oonrt  of  Sooth  Oandlna.  April  12, 
1920.) 

1.  Coimuors  ♦=9l76(2)— CJontraot  iw  uifAJi- 

BiaUODS    COBBKSPONDSNOn    OOHBIBTISD  BT 

oouar  ALom. 
Where  contract  Is  contained  In  correspwid- 
ence  which  Is  Dnamblffnons,  the  court  ■I(me 
should  eonstme  tike  samob 

2.  Sales  ^3»32  —  OouBSPOHinBNCB  held  to 

BBOW    COmUOT    TO    HMSX.   TWO    LOTS  OF 

BHxara. 

Owreapondoioe  Md  to  show  contract  hy 
plaintiff  to  sen  defendant  two  lots  of  sbirta, 
one  to  be  shipped  immediately,  and  others  abont 
two  weeks  later,  paymuit  to  be  made  within 
ten  dMj»  after  reedpt. 


a.  OVIDBKOC  ^=396(2>— DanNDAlTT  BAB  BUS- 
OBIT  or  FBOVUVQ  BIB  OOnifTKBOLADL 

Ddendant  haa  the  IrardeB  of  prorlng  hl» 
counterclaim. 

4.  Saus  «a>34S®  —  PAvrr  BELTiira  ob 

BBBACH  OF  OOBTBAOr  TO  HAKE  SBCOHO  SHIP- 
KBitT  UV8T  SHOW  FEBFOBUABCI. 

Where  plaintiff  agreed  to  sell  defendants 
two  lots  of  shirts,  one  to  be  shipped  at  once, 
and  the  other  abont  two  weeks  later,  ff  receiv- 
ed, payment  to  be  made  within  ten  days,  de- 
fendant cannot  by  counterclaim  recover  dam- 
area  for  plaintiff's  failure  to  make  the  last  ship- 
ment withoat  showtng  porforsunee  on  his  part 
and  payment. 

Appeal  from  Common  Pleaa  Court  of  Rich- 
land County;  M.  S.  Whaley,  Judge. 

Action  by  Herman  D.  Sunshine,  Benjamin 
Sunshine,  and  Joaquin  Carta  da,  copartners 
In  trade,  d<^g  buainess  nnder  the  name  of 
Sunshine  Bros,  ft  Co.,  against  William  F. 
Purtlck.  From  a  Ju^^Mit  for  defendant 
on  his  coonterdalm,  plalntilb  appeal.  B«- 
veraed. 

A.  W.  Bay  and  D.  GL  Bay,  both  of  Ooium- 
Ua,  for  appellantfl* 

B.  T.  KlMor,  of  Ooliimbia,  for  reqModent. 

GAGE,  J.  Hie  plalntUb,  Sunshine  ft  Co.. 
merchanta  at  New  York,  aoed  the  deCmdant, 
FQrtl<^,  merchant  at  Oc^umbia,  to  recover 
1106.25,  the  purchase  price  ot  S5%  doaeu 
shirts  sold  1^  the  plalntifl  to  the  defendant. 
The  defendant  admitted  hla  liability  to  pay 
IIOT.TC  of  the  amount  dalmed.  and  that  has 
now  been  paid  and  is  oat  of  view.  The  de- 
fendant denied  liability  for  the  balance  of 
iSJJSO  of  the  acooont,  and  that  la  the  mBtter 
at  Lssne. 

The  defendant  does  not  dray  that  the  price 
of  the  shirts  ts  correctly  laid  at  $195.25;  but 
his  contrition  Is  that  the  i^alntlff  contracted 
to  sell  him  also  25  dosen  other  shirts  which 
they  wrongfully  declined  to  perform,  to  his 
damage  In  a  sum  equal  to  the  balance  of  $S7.- 
60,  and  he  set  so  much  up  by  counterdalm. 

The  Jury  found  for  the  defendant,  and  the 
plaintiffs  have  appealed. 

The  defendant  visited  the  plalntUfs*  stores 
in  New  York,  saw  the  shirts,  and  there  was 
then  talk  of  a  purt^ase  and  sale  betwixt 
them  ot  two  lots  of  shirts,  one  of  35  dosea 
at  $5.50  per  dozen,  those  that  were  thereafter 
delivered,  and  another  lot  of  25  dozen  at  a 
higher  prlc&  But  all  that  whidi  waa  said 
at  that  Interview  Is  now  out  of  view :  for 
shortly  snbsequent  thereto  the  whole  transao 
tlon  waa  omduded  1^  four  letters  which 
speak  for  thons^ves.  The  court  so  pn^erly 
ruled. 

[1]  The  rights  of  the  parties  must  be  gov- 
erned the  letters  and  the  court  was  bound 
to  oonatme  the  lettera.  The  oonrt  ruled  that 
It  was  generally  ttie  doty  of  a  oonrt  to  oon- 
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■tnie  a  written  contract ;  bnt  In  the  present 
Instance  the  court  left  It  to  the  Jnry  to  find 
what  the  parties  meant  hy  the  letters  because 
they  were  amblgnous.  That  was  error,  for 
the  letters  are  free  from  amblf^Ity.  The 
court  otif^bt  to  have  construed  them. 

[t]  The  letters  are  dated  March  SOth, 
March  Slet.  April  3d,  and  April  6th ;  and  the 
last  three  are  expressly  In  answer  to  that 
which  went  before  It. 

By  the  first  letter  Portlck  offered  to  buy 
both  lots  of  shirts,  "8%  off,  10  d/s,"  check 
na  receipt  of  goods. 

By  the  second  letter  Snnshlne  ft  Go.  de- 
fined to  sell  on  credit,  because  they  were  not 
satisfied  with  Furtlck's  commercial  rating; 
but  they  ezpreraed  a  wflllngDesa  to  atHl  for 
cash  6  per  cent.  off. 

By  the  third  letter  Furtlck  offered  to  buy 
both  lots  of  shirts,  7  per  cent,  off,  with  sight 
draft  and  bill  of  lading  attached.  He  added 
that  "as  a  guaranty  of  his  good  faith"  he 
Inclosed  a  check  for  $25,  and  he  directed 
thus  ahout  the  check.  If  his  offer  should  be 
accepted  credit  the  $25  check  on  Invoice  price ; 
If  bis  offer  should  not  be  accepted,  return 
the  check.  Dp  to  this  point  there  was  no 
ctmtract.  but  only  proposals. 

By  the  foarth  letter  Sunshine  ft  Co.  re- 
tamed  the  check,  and  they  declined  to  allow 
7  per  cent.  off.  But,  moved  by  the  good 
faith  of  Furtlck  In  sending  the  check.  Sun- 
shine A  Co.  consented  to  open  an  account 
with  Portlck — that  Is,  to  credit  him — and 
on  that  day  Sunshine  &  Co.  shipped  to  Pur- 
tlck  35  dozen  shirts  at  $5.50,  "and  yon  can 
remit  us  for  this  lot  S  per  cent.  10  days, 
M  per  your  letter  of  SOtk  March  ultimo,' 
wUch  we  trust  is  satlsfactoiy."  The  Italics 
are  supplied,  me  writer  furthw  said: 

"Witli  reference  to  the  lot  of  25  dosen  O.  M- 
at  $7.00.  what  we  had  on  the  floor  has  al- 
ready l>een  disposed  of,  and  we  are  waiting 
another  lot  from  the  factory,  and  as  soon  as  it 
comes,  which  will  be  in  the  course  of  the  next 
two  weeks,  we  shall  be  pleased  to  ship  your 
Older." 

This  was  an  acceptance  by  Sunshine  ft 
Ca  of  the  terms  proposed  by  Furtlck  in 
the  first  letter,  and  that  was  to  sell  him  on 
open  account  two  lots  of  shirts,  one  lot  sent 
presently  and  another  lot  to  be  sent  In  about 
two  weeks  if  the  same  could  be  got  from 
the  factory  within  that  time. 

Sunshine  ft  Co.  testified  that  this  "proposi- 
tion" made  by  them  in  the  fourth  letter  was 
never  accepted  by  Furtlck;  hut  so  much  is 
not  correct  Furtlck  had  ordered  the  same 
goods  at  the  same  price  by  the  first  letter, 
and  Sunshine  ft  Co.  had  declined  to  fill  the 
orCer  only  because  Furtlck's  credit  was  not 
1028.1IL-50 
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good.  Sunshine  ft  Co.  relented  in  Hie  fourth 
letter,  and  In  that  letter  expressly  referred  to 
the  first  letter,  and  by  necessary  Implication 
It  was  an  acceptance  of  the  first  letter ;  the 
minds  of  the  contractors  met  then  on  terms 
of  payment,  the  only  drcnmstance  that  had 
divided  them. 

The  terms  of  payment  were  "3%  10  d/s." 
Sunshine  wrote  Furtlck  on  April  21st  that 
Furtlck's  contract  was  to  "remit  to  ua  10 
days  after  they  (the  goods)  were  received." 
So  much  is  an  explanation  of  "10  d/s."  The 
other  symbol,  "3%"  means  that,  if  so  paid 
In  "10  d/s,"  3  per  cent,  should  be  deducted 
from  the  price. 

It  does  not  appear  when  the  first  lot  was 
received  by  Portlck ;  but  it  does  appear  that 
payment  tiierefor  was  not  made  until  after 
this  action  was  commenced  In  October,  1917. 

The  transaction  thus  established  Is  a  single 
contraet  1^  Sunshine  ft  Oa  to  s^  to  Furtlck 
two  lots  of  shirts;  it  is  not  two  contracts 
to  sell  two  lots  of  shirts.  Norrington  v. 
Wright.  115  T:.  S.  188.  6  Sup.  Ct,  12,  S» 
L.  Ed.  366.  The  Issues  of  fact  and  of  law 
thus  made  are:  (1)  Did  Sunshine  ft  Co.  re- 
scind the  contract?  attd  ^  did  they  have  the 
right  to  do  so? 

13.  4]  There  la  no  denial  but  that  Furtlck  Is 
due  to  pay  for  the  first  lot  of  shirts.  Tbe 
Issue  arises  on  his  demand  for  damages 
for  the  failure  of  Sunshine  ft  Ca  to  deliver 
the  second  lot  of  shirts.  For  that  alleged 
wrong  Furtl(«  is  the  acting-  plalntlflC.  He 
sues  (by  coonterdalm),  and  he  must  prove 
his  case. 

The  answer  which  sets  up  the  counter^ 
claim  alleges  that  Sunshine  &  Ca  have  re- 
fused to  carry  out  the  contract  So  much 
for  tbe  fact  of  rescission. 

The  case  thus  falls  sqnardy  under  Norrlng^ 
ton  T.  Wright,  supra,  and  the  secfmd  lasne, 
that  of  law,  la  settled  by  this  quotation  from 
that  case: 

"Tbe  plahitiff  [Fartick],  denying  the  defend- 
ants' [Sunshine  &  Co.]  right  to  rescind,  and 
asserting  that  the  contract  was  still  in  force» 
was  bound  to  show  such  performance  on  his  * 
pari  as  entitled  him  to  demand  performance  on 
their  pari,  and.  having  failed  to  do  so*  cannot 
maintain  thia  action." 

The  Instant  case  Is  differentiated  from  Col- 
lins V.  Hewlett,  109  S.  a  245,  95  S.  B.  fill, 
by  the  facts  of  it 

There  was  no  issue  for  the  jury,  and  the 
court  ought  to  have  directed  a  veardlct  iar 
the  plaintiff,  and  must  yet  do  so. 

The  Judgmrat  1b  reversed. 

GABY,  C.  J.,  and  HYDRIOE;  WATTS,  and 
FBAS£B,  JJ.,  concur. 
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014  a.  C.  87) 

Z4ABE  T.  COOPER  FURNITUEB  00. 
(No.  103»9.) 

(Suprmie  Court  of  South  Carolina.   April  12, 

1920.) 

FOBCIBUE  EHT&T  AND  DBTAINEB  iQ-J  I  EnTBT 
OVEB  PB0IS8T  OT  OWHEB  HEU)  "UNLAWFUL 

ENTBT." 

After  plaintiff's  tenant,  who  was  in  arrears, 
abandoned  th«  premises  leaving  therein  furni- 
ture which  he  had  bought  frran  defendant  but 
bad  not  finished  paying  for,  defendant's  entry 
into  the  premises  to  remove  the  furniture,  made 
over  protest' of  plaintiff,  was  an  "unlawful  en- 
try" within  OiT.  Code  1912.  1 4064*  and  cannot 
be  justified  eren  though  there  waa  no  breach  of 
the  peace. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unlawful 
Entty.] 

Appeal  trmn  OMnmon  Pleas  Gtrcolt  Court 
of  Andernm  Coanty;  Frank  B.  Gary,  Judge. 

Action  by  Laura  Lark  against  tbe  Cooper 
Furniture  Company,  begun  In  magistrate's 
court  and  appealed  to  the  circuit  court 
From  a  Judgment  of  the  circuit  court  for  de- 
fendant, plaintiff  appeals.  Judgment  of  cir- 
cuit court  reversed,  and  that  of  magistrate 
afflrmadi 

U  Lb  Sice,  of  Andomm,  tor  appellant 
A.  H,  Dagnall,  of  AnderaoD,  for  reepcrad- 
ent 

OAOE,  J.  The  plaintiff  sued  In  tort  tor 
wrongful  entry  Into  her  house.  The  magis- 
trate tonnd  tor  the  plalntlfF  for  925. 

SAe  drcalt  court  reversed  Oiat  Judgment 
and  ordered  Judgpient  for  the  defendant 

The  plalntur  has  appealed  therefrom. 

The  following  are  the  circumstances  in 
the  case: 

The  plaintiff  is  a  negress.  She  raited  a 
house  to  WllHMi,  and  be  was  in  arrears  of 
rent  tor  $46.  Wilson  had  In  the  house  a  lot 
of  famiture  wUdi  he  bad  boui^t  from  the 
defendantr  and  vptm  which  be  owed  $26.25, 
and  Wilson  held  the  tomiture  on  a  "writ- 
tea  lease"  from  the  defendant  which  was 
not  of  record.  Wlteon  abandoned  the  house 
and  Instructed  the  defendant  to  take  the  fui^ 
nltara  Tbe  defendant  did  take  the  property 
"over  the  protest"  of  the  plalntiiT,  but  with- 
out A  breach  of  the  peace,  and  carried  it 
away.  The  plalntlfr,  Lark,  had  notice  of 
the  existence  of  the  written  lease. 

These  are  the  facts  found  by  the  circuit 
court  There  is  testimony  tending  to  sup- 
port the  finding,  so  the  finding  is  conclusive. 

As  matter  of  law  the  court  concluded  that 
the  furniture  did  not  belong  to  Wilson  in  his 
own  right,  and  it  was  therefore  not  subject 
to  distress  for  rent. 

Conceding  so  much  of  fact  and  law  to  be 
true,  it  yet  remains  to  Inquire  If  the  defend- 


ant's serrant  committed  a  wrong  when  be  ot- 
tered the  pIfUntlff's  bouse  to  enforce  a  right 
against  personalty  situate  tn  the  bouse  over 
the  protest  of  the  owner  of  the  house. 

Mr.  Cooley  assigns  three  reasons  why 
there  should  not  be  a  forcible  entry  upon  a 
peaceable  possession.  Cooley  on  Tarts,  p. 
323. 

Even  though  the  entry  In  Oie  Instant  ease 
did  not  break  the  peace,  yet  ft  was  made 
without  right,  tor  it  was  made  against  the 
protest  of  the  owner^  and  with  manifestation 
of  force. 

The  entry  was  in  vloUitlon  of  a  statute 
enacted  600  years  ago.  Section  4064,  Code  of 
Laws. 

The  Judgment  ttwrefore  of  the  magtstrate 
was  ri^t,  and  that  ot  tbe  circuit  oonrt  was 
wrong.  The  one  Is  affirmed,  and  the  other 
reversed. 

GABT.  a  and  HTDBIOK,  WATTS, 
and  FBASBB,  13^  eoncnr. 


CU«  8.  C.  7) 

WELCH  V.  ATLANTIC  COAST  UCNB  B. 
CO.    (No.  10394.) 

(Supreme  Oonrt  of  South  Ouidina.   Aoril  12. 
1920.) 

1.  WaTBBS  and  VATCB  0OUBBB8  «S»171(2>- 
UNPSactDENTTO  BAINFAU.  WHICH  FLOODKD 

plaintiff's  lands  act  or  God. 
An  unprecedented  rainfall,  which  flooded 
plaintUTs  lands  that  were  adjacent  to  railroad 
r^t  of  way,  must  be  deemed  an  act  <d  God 
for  which  the  railroad  company  Is  not  responsi- 
ble, regardless  of  the  respcmsibility  of  it  for 
impounding  waters  and  preventing  their  escape. 

2.  WaTBBS  and  WATBB  OOUBSIS  ^»179(6)— 

Bbsponsibilitt  of  bailboad  roB  ncpounn- 

ING  WATEBS  HSLD  VOB  JUBT. 
Where  a  railroad  company  as  directed  by 
the  railway  commission  closed  an  opMi  drain, 
substituting  a  pipe,  and  plaintiff,  whoee  lands 
were  flooded  by  unprecedented  rains,  asserted 
that  the  pipe  was  not  suffldent  outlet,  the  ques- 
tion whether  the  pipe  was  a  sufficient  outlet 
it  not  appearing  that  the  conunieaion  prescribed 
the  sise  or  number  of  pipes,  is  ftw  the  Jory,  for 
the  company  cannot  exonerate  itsdf  witibont 
showing  the  unprecedented  rahi  waa  the  sole 
cause     the  Injury. 

Appeal  from  Common  Pleas  Circuit  Coart 
of  Lee  County ;  Frank  B.  Gary,  Judge. 

Action  by  L.  D.  WelA  against  the  AUantic 
Coast  Line  Ballroad  Company.  From  a 
Judgment  for  plaintlft.  defendant  appeals. 
Affirmed. 

H.  E.  Davis,  of  Florence,  and  Tatum  & 
Jennings,  of  Bish(q)viUe,  for  appellant 

McLeod  &  Dennis,  of  BisluvviUe^  lor  re- 
spondent. 
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FBA8EB,  J.  This  Is  an  apiteal  fnxn  fti 
refasal  of  tiie  presiding  judge  to  direct  a 
verdict  for  ttie  defendant,  on  tbe  ground 
tiiat  tbere  was  no  erldenee  ttiat  the  negli- 
gence iA  the  def^idant  was  the  pnatmate 
canse  of  Oke  Injury  to  the  plaintiff, 

Hui  lAalntiff  planted  lands  along  the  rail- 
road of  the  def^dant,  In  part  owned  \>j  the 
plaintiff  and  In  pert  rented  by  him  from  an- 
other. The  lands  of  the  plaintiff  are  flat, 
and  there  Is  very  sU^t  fall  for  the  water. 
The  plaintiff  txnnplalned  that  the  defendant 
drained  its  roadbed  over  a  large  area  and 
threw  it  in  large  volnme  npon  plaintiff's 
land;  that  there  was  an  open  waterway 
about  15  feet  wide  at  the  plaintiffs  land,  and 
the  defendant  closed  the  waterway  by  put- 
ting in  an  Iron  pipe,  only  3  feet  in  diameter, 
and  closed  the  remaining  portion  of  the  wa- 
terway ;  that  the  3-foot  pipe  was  insufficient 
to  carry  off  the  accumulated  water  and  caus- 
ed It  to  pond  in  plaintiff's  field  and  destroyed 
his  crop  to  his  damage  in  the  sum  of  $400. 
There  was  a  verdict  for  the  plaintiff  for  $300, 
and  from  the  Judgment  entered  on  this  ver- 
dict this  appeal  Is  taben. 

About  the  essential  focts  there  Is  but  lit- 
tle dispute.  There  was  testimony  for  the 
plaintiff  that  the  water  from  the  extended 
area  did  not  come  to  the  plalntiUTs  land,  and 
on  motion  to  direct  a  rerdlct  this  must  be 
taken  to  be  true. 

There  is  evidence,  and  It  Is  undisputed, 
that  about  the  middle  of  July,  1916,  there 
was  an  unprecedented  rainfall;  that  the 
average  rainfall  for  six  months  fell  In  tbe 
month  of  July,  1916 ;  that  the  crops  on  some 
700,000  acres  of  land  In  South  Carolina  were 
seriously  Injured  or  destroyed;  that  there 
was  no  record  of  such  a  rainfall  in  this  state. 

There  had  been  trouble  here  before,  and 
the  defendant  claimed  that  the  plaintiff  was 
estopped  because,  when  the  trouble  arose  in 
1912.  the  defendant  paid  the  plaintiff  $300  to 
fix  the  drains,  and,  if  the  drains  were  in- 
adequate, it  was  the  plalntUTs  fault  and 
not  the  fault  of  tbe  defendant.  There  was 
evidence  that  the  defendant  had  extended 
the  drained  area  after  the  plaintiff  finished 
his  work.  This  also  must  be  taken  against 
the  defendant  on  this  motion. 

[1]  L  There  Is  no  evidence,  however,  that 
this  land  had  been  covered  with  water  in  or- 
dinary times  at  any  othor  time,  except  as 
to  tt)6  result  of  this  storm.  If  there  was 
any  conflict  of  testimony  as  to  the  nature  or 
extent  of  this  storm,  then  the  case  should 
have  gone  to  the  jury  on  that  qoestioD.  The 
defoidant  pleaded  the  act  (tf  God  aa  to  the 
watw  that  went  upon  the  land,  and  npon  this 
there  was  no  dispute.  It  Is  undisputed  and 
indlspntaUe,  so  far  as  the  record  shows, 
that  accumulation  of  the  water  on  the  plain- 
tiff's crops  was  the  act  of  Ood,  tar  which  de- 
fendant is  not  responsible. 


[>]  n.  The  plaintiff  claims  further  tiiat 
the  defendant  ms  negllgrat  In  dosing  the 
waterway  so  as  to  iwerent  the  escape  of  tbe 
water  f rcnn  plaintiff^  land ;  that  the  defend- 
ant knew  from  prevtoos  controversies  that 
the  fall  was  very  slight,  and,  in  consequence 
thereof,  the  movement  of  ttke  water  would 
be  slow;  and  that  it  was  negligence  to  re- 
duce the'  flow  ftom  15  feet  to  3  feet  The  de- 
fendant's answer  to  that  was  that  the  water 
came  from  plaintiff's  field,  through  another 
drain  only  2  feet  wide,  and  that  a  drain  3 
feet  wide  could  carry  away  about  twice  the 
water  that  would  come  through  a  drain  2 
feet  wide,  and,  besides,  that  the  railroad 
commission  of  this  state  ordered  them  to 
close  open  waterways  and  pnt  in  pipes,  and 
they  merely  complied  with  the  orders  of  the 
state  authorities,  and  the  defoidant  Is  not 
responsible  for  the  damage. 

Tbere  was  evidence  that  there  was  other 
water  than  that  which  came  from  plalntlfiTs 
field,  and  evidence  from  which  the  Jury 
might  have  Inferred  that  the  plaintiff's  drain 
was  closed  by  backwater  from  the  railroad. 
There  la  nothing  in  the  record  to  show  that 
the  railroad  commission  fixed  the  size  of  the 
drainpipes  or  the  number  to  be  used  at  any 
particular  place.  It  was  for  the  Jury  to 
say  whether  the  size  of  the  pipe  was  suffi- 
cient, under  all  the  circumstances.  In  or- 
der to  relieve  Itself,  the  defendant  must 
show  that  the  act  of  God-  was  the  sole  cause. 
Was  it  the  sole  cause?  That  was  a  question 
for  the  Jury,  and  his  honor  was  right  in  re* 
fusing  to  direct  a  verdict 

The  Judgment  Is  afflrmed. 

GARY,  C.  J.,  and  HTDRIOK,  WATTS, 
and  GAGE},  JJ.,  concur. 


FBOSSEB  T.  PBOSSER. 


014  S.  C.  45) 

(No^  10402.) 


(Supreme  Omirt  of  South  Candina.  18, 

1»20.) 

HUSBASD  AND  WITB  «=>206(2)— WlFK  lUT 
BOX  HUSBAND  IN  TOBT  FOX  BKATCfa. 
Under  Code  Civ.  Froc  1912,  iS  114. 160.  and 
163.  particularly  In  view  of  sections  483.  487. 
wife  may  maintain  action  hi  tort  against  her 
husband  for  willfully  beating  her. 

Gary,  C  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  T.  J.  Mauldln,  Judge. 

Action  by  Eola  A.  Prosser  against  James  B. 
Prosser.  From  Judgment  dismissing  the  com- 
plaint on  demurrer,  plaintiff  appeals.  Order 
reversed,  and  cause  remanded  for  trial. 

TnUcoz  &  WlilCQZ,  of  Flcnrence^  for  appel- 
lant 

Arrowsmlth,  Afuldrow,  Bridges  ft  Bides,  of 
Florence,  for  resxKmdent 
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GAGB,  7.  A  wife  aned  her  jiasband  In  tort 
for  wlllfaUy  beating  ber,  and  the  <drciilt 
court  beld  tbat  for  such  she  had  no  canse 
of  action.  The  complaint  was  dismissed  on 
demurrer,  the  plaintiff  has  appealed,  and  the 
only  question  to  be  decided  is  the  right  of  the 
wife  In  such  circumstances. 

The  graTamm  of  the  d«nnrrer  la:  (1)  That 
by  the  common  law  tbe  wife  had  no  such 
right,  (2)  that  the  Legislature  alone  can 
«iTe  h«  Budi  right,  and  (3)  that  tha  Legls- 
latore  has  not  done  so.  The  first  and  second 
postulates  are  pitifully  tni&  Hie  third  pos- 
tulate Is  not  true,  and  we  come  immedlattiy 
to  the  consideration  of  that  issue. 

Neither  tbe  Constitution  of  1868,  irar  that 
of  1895,  nor  the  statntee  enacted  pursuant 
thereto,  by  so  mauy  wtnds  give  to  a  married 
woman  power  "to  sue."  ^e  act  of  1891 
<aO  St.  at  Large,  pu  1121;  section  8761,  Code 
of  Iaws)  declared  she  might  '^enforc^  ttie 
''ocmtract*'  made  with  her,  but  it  makes  no 
mmtlon  of  actions  for  tort 

Tbe  Constitution  of  1868  merely  conferred 
on  the  wife  tbe  power  to  hold  property ;  that 
of  189S  added  to  so  much  the  power  to  con- 
tract The  act  of  1870  (14  St  at  Large,  p. 
S2Sit  passed  "to  carry  into  effect  the  provi- 
sions of  tbe  Constitntian,*'  did  little  more 
than  enact  the  prorislcnis  ot  tbe  Constitution 
of  1868  and  added  the  power  to  contract 

But  the  Code  of  Procedure  enacted  In  1870 
prOTldes  c(»nprehenslTe  "remedies"  fOr  the 
redress  of  wrongs. 

At  the  cmnmon  law  it  was,  of  course,  an 
acUonable  wrong  for  a  stranger  to  beat  a 
married  woman.  If  the  beating  was  her 
husband  the  wrong  was  none  the  less,  for 
the  act  was  at  least  a  violation  of  the  crim- 
inal law.  Bat  the  courts  denied  a  dvll 
action  to  the  wife  upon  the  theory  that  she 
could  not  sue  hersdf,  and  the  husband  was 
part  of  herself.  The  Judges  pointed  her  for 
«  remedy  to  the  divorce  courts  and  the  crim- 
inal courts.  The  anomaly  was  thus  presoated 
of  Incarceratiog  a  wife  beater  If  he  should 
beat  his  wife-self,  but  loosing  bis  purse  If  he 
should  commit  the  Identical  act  For  the 
beating  she  suffered  the  wrong,  but  she  had 
not  the  remedy  by  civil  action. 

The  act  of  1870  entitled  the  Code  of  Pro- 
cedure gave  her  the  remedy.  That  statute 
defines  an  action  as  a  proceeding,  amongst 
other  things,  to  redress  a  private  wrong  (sec- 
tion 114) ;  and  it  provides  that  actions  aball 
be  prosecuted  by  the  real  party  In  Interest 
(section  160) ;  and  It  provides,  by  necessary 
Implication,  that  a  married  woman  may  sue 
(section  163),  and  that  in  two  Instances  she 
may  sue  alone,  (1)  when  the  action  concerns 
her  separate  property,  and  (2)  when  the  ac- 
tion Is  between  herself  and  her  husband. 
The  necessary  Implication  Is  that  the  second 
instaiKK  la  not  Included  in  the  Qrst  Instance ; 
tbat  Is  to  say,  she  may  sue  her  husband  in 


circumstances  not  concerning  her  "separate" 
proiwrty. 

The  Code  of  Procedure  is  thus  in  deroga- 
tion of  the  common  law,  and  it  must  not  be 
strictly  construed.    Section  487. 

The  necessary  Inference  is  that  by  a  liberal 
and  not  by  a  strict  construction  the  Code  of 
Procedure  was  enacted  to  f^ve  to  a  wife  every 
remedy  against  her  husband  for  any  wrong 
she  might  suffer  at  bis  hands.  More  Oian 
this,  a  wife  has  a  right  In  her  person;  and  a 
suit  for  a  wrong  to  her  person  Is  a  thine  la 
action ;  and  a  tiling  in  actim  la  proper^,  and 
her  property.    Section  48S. 

This  action  la  therefbre  maintalnaUe  un- 
der our  own  case  of  MessOTy  t.  Meeservy,  82 
8.  a  550,  64  8.  B.  7SS. 

The  order  of  the  drcuit  court  Is  reversed, 
and  the  cause  is  remanded  tiiere  for  triaL 

HTDRIOK,  WATTS,  and  FBASKB,  JJ, 
oonrnr. 
OART,  a  dissentiL 


(U4  S.  C.  40) 

SHARPE  V.  HUOCilNS.  (No.  10400.) 

(Supreme  Court  at  South  OanAna.  ^ril  1^^ 

1920.) 

1.  Courts  ®=>99(1)— Fobheb  dboisioit  on 
motion  to  open  judomeht  law  of  oafik. 

Where  defendant's  original  motion  to  open  a 
judgment  for  excusable  neglect  was  denied  bj 
tbe  trial  court  and  the  judgment  affirmed,  audi 
decision  is  tbe  law  of  tiie  case,  and  is  concla- 
sive  against  a  second  motion  to  opoit  the  jodg- 
BMit  <m  the  groond  of  the  same  emnable 
□e^ect 

2.  JUDOmENT  «=>569— AlX  SVZOENCK  SHOULD 
BE  FBEBENTED  ON  OBIQENAI.  MOTION  TO  OFBN 
JUDOICENT  FOB  BXOUBABU  NBQUCT. 

On  the  original  motion  to  open  judgment 
for  ezcnsabls  neglect,  all  the  evidence  should 
ha  presented,  and  after  denial  of  the  first  mo- 
tion a  second  on  tha  same  ground  cannot  be 
granted  on  the  theory  that  dUEareat  eridenoe 
was  presented. 

Appeal  from  Ounmon  Pleas  CSrcnlt  Court 
of  Lexington  Oounty;  John  S.  Wilson, 
Judge. 

Action  by  Bunyan  Sharpe  against  I*  Vir- 
ginia Hugglns.  Vrom  an  order  whidi  opened 
the  judgment  on  the  ground  excusable 
neglect  plaintUT  appeals.  Order  vemaed, 
and  motion  dismissed. 

C.  M.  Eflrd,  of  Lexington,  for  appelant 
O.  A.  Aldraman  and  W.  N.  Graydon,  both 
of  OfflumUa,  for  respondent 

GAGE,  J.  The  appeal  Is  from  an  order  of 
the  circuit  court  which  opened  a  Judgment 
j  upon  the  ground  of  oAmsaUe  neglect  as  is 
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pnMded  by  section  225  of  tbe  Code  of  Pro- 
cedure. 

[1]  Tbe  order  ou^ht  not  to  have  been 
granted.  An  Identical  motion  bad  been  made 
hy  the  defendant  a  year  before  the  Instant 
motion  was  made ;  and  It  was  denied  by  the 
drcnlt  court,  and  tlut  order  was  affirmed  by 
this  court.  110  S.  a  180,  96  S.  B.  256. 

The  first  motion  was  made,  as  Is  the  in- 
stant action,  on  groxmds  of  excusable  neg- 
lect; and  the  circuit  court  denied  the  first 
motlCHi  for  the  reason  that  the  neglect  was 
not  excusable,  and  this  court  on  tbe  authori- 
ty of  Gales  r.  Poe,  107  8.  O.  483.  98  S.  B. 
189,  afllrmed  that  order.  It  Is  now  said, 
however,  that  thlB  court  afllrmed  that  order 
for  other  reasons  than  that  assigned  by  the 
drcnlt  court,  but  fbat  la  not  correct;  the 
order  was  afllnaed  on  the  authority  of  Gales 
T.  Poe.  107  a  a  483,  93  S.  B.  189^  and  that 
rase  arose  under  section  22S,  and  the  conrt 
there  denied  tbe  mod  on  because  the  n^leet 
was  not  excnsable. 

Therefore  the  matters  now  mooted  were 
raised  on  a  prior  mottmi  of  Identical  diarac* 
t»,  and  were  there  adjudged  against  the 
morant;  that  aids  the  contEoversy. 

(13  But  It  la  said  by  tbe  defmdant  that 
evidence  was  presented  to  the  conrt  on  tbe 
second  motion  different  from  that  presented 
on  the  first  motion.  A  sufficient  answer  to 
that  Is  that  all  the  erldenoe  ongbt  to  have 
beai  presented  on  the  first  motion.  See  Mc- 
DowaU  T.  McDowall,  Bailey  Bq.  88a 

'B»  order  below  Is  rovereed,  and  the  mo- 
tion Is  dismissed. 

GARY,  O.  and  HYDRICK,  WATTS,  and 
FRAZBR,  3S^  concur. 


<m  Va.  180) 

HARBISON  et  al  T.  BARESDALB,  Jadge. 
(Sapreme  Ooart  of  Appeals  of  Ylri^nla.  March 

80,  iflaoi) 

1.  IfAHDAKUS  ^»74(B)— DUTT  TO  niOLASB 
KESULT  or  ELECTION  18  HUnnEBXAI.  DOTT 
WHICH  HAT  BE  ENF(WCED. 

The  daty  of  the  judge  of  the  circuit  coqrt 
to  enter  an  order  declaring  a  result  of  a  special 
election  for  the  adoption  of  the  city  manager 
plan  of  goTernment  under  Acta  1914,  p.  1^ 
as  amended  by  Acts  1916,  p.  672,  and  Acta 
1918,  p.  402,  is  a  public  miniaterial  act  wbidi 
Judge  can  be  compelled  to  perform  by  man- 
damns. 

2.  Mandautb  «=»148— Individual  witbout 

SFECIAI,  IirrEBBST  HAT  BEING  SUIT  TO  EN- 
FOBCE  PUBLIC  DTTrT. 

Bfandamns  will  lie  at  the  suit  of  a  private 
Indlvldnal  having  do  special  or  pecnniar;  in- 
terest to  enforce  the  performance  of  a  public 
ministerial  duty. 
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8.  MANDAHtTS  «S»61— BNTBT  Of  nCFBOPEB  OE- 
DBE  DBOLABINO  ELECTION  BESULT  DOES  NOT 
PBXVENT  HANDAMUB  TO  OOUPSL  PBOFEB  OB- 
DEB. 

The  entry  of  Improper  order  declaring  the 
result  of  a  dty  election  to  adopt  the  dty  mana- 
ger plan  of  government  as  provided  by  Acts 
1914,  p.  166,  as  amended  by  Acts  1916,  p.  672, 
and  AcU  1018.  p.  402,  U  a  nnlli^,  and  does  not 
(frerent  issuance  of  mandamus  to  compel  the 
entry  of  a  proper  ofder. 

4.  MANDAinra  ^»12— Declaration  or  blbo- 

TION  BBSTTLT  IS  HINISTERIAX  AND  ICAT  BE 
OORRECTBD. 

That  an  order  of  the  declaring  tbe 

result  of  an  election  held  for  the  purpose  of 
voting  on  change  of  gOTemment  to  "d^  man- 
ager plan"  la  In  the  form  of  an  order  of  court 
doea  not  affect  authority  of  the  judge  aubae- 
qnently  to  enter  a  contrary  order  If  the  first 
waa  improper,  since  the  order  was  not  judicial, 
but  a  ministerial  dedaration. 

6.  Handavcs  «s3l68(8)— BvnnNCB  to  bhov 

irUHBBB-  OF  TOTEBS  AT  FBEOEOINO  ELEOXION 
BXLD  ADMZSBIBUB. 

In  mandamus  proceedings  to  compel  the  Is- 
suance of  a  proper  order  declaring  the  result  of 
a  special  election,  certificates  of  tbe  derka 
and  registrars  showing  the  number  of  qualified 
electors  at  the  last  general  election  are  com- 
petent and  are  material  to  show  that  the  ques- 
tions whether  a  majorit?  of  tlioae  voting  or  a 
majority  of  all  entitied  to  vote  was  necessary 
was  not  a  moot  question. 

6.  Municipal  cobpobations  <^»48(1)— "Ma- 

JOBITT  vote"  AT  SPECIAL  ELECTION  IS  HA- 
JOBITT  OP  THOSE  VOTING. 

Under  Const.  (  117,  as  amended  In  1912, 
and  Acta  1914,  p.  165,  as  amended  by  Acta 
1916,  p.  672,  and  Acts  1918,  p.  402,  authorizing 
the  adoptltm  of  the  dty  manager  plan  by  a 
majority  vote  of  the  qualified  electors  at  an 
election  to  he  held  therefw,  a  majority  of  those 
voting  at  a  special  election  where  wdy  that 
question  was  submitted  is  sufficient,  thoniA 
they  are  not  a  majority  of  those  qualified  to 
vote. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Sectmd  Series^  Majority.] 

7.  Municipal  ooepobations  4=»48(1)— Stat- 
un  not  PBOTiDina  othxbwisb,  kajobht 

of  THOSE  VOTINO  DBKEBUXNIS  VEBmjt', 
JOBtTT  VOfa." 

A  statute  requiring  a  majority  vote  of  the 

qualified  electors  to  determine  a  question  '  of 
change  in  dty  government  which  provides  no 
means  for  determining  the  number  qualified 
to  vote  at  the  election  requires  only  a  majority 
of  tbe  votes  cast  at  the  election  unless  an 
intention  to  require  a  majority  of  all  those 
qualified  to  vote  ia  dearly  expressed. 

8.  Municipal  cokposatioks  4(=»48(1)— Pbo- 

VISIONS  op  CONBTnunON  AB  TO  HAJOBITT 
VOTINO  ON  AUENDHENTB  HELO  NOT  APPLICA- 
BLE TO  VOTINO  ON  CITT  UANAGBB  FLAN. 
The  fact  that  Const.  H  196  and  197,  re- 
quiring a  majority  vote  to  ratify  a  proposed 
amendment  or  to  call  a  constitutional  conven- 
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tlon,  expressly  state  tt  to  be  a  majori^  of  those 
"▼otiag  tbereoa,"  does  not  require  section  117, 
aatborizing  adoptioa  of  the  city  maoager  plan 
of  gorernment  by  a  majority  vote  without  the 
qualifying  statement,  to  be  construed  to  re- 
quire a  majority  of  all  qualified  to  rote. 

9.  OONHI'ITUTIONAI,  UlW  «9>14r-IiaOK  OT  VJH- 
FOBUITT  OF  UNOUAOB  DOI8  ROT  flHOV  DIF- 
TEBBNT  IHTBHT. 

Lack  of  uniformity  of  language  in  Tarlous 
aectioDB  of  tbe  Constitntion  Velating  to  similar 
subjects  does  not  indicate  an  intention  to  give 
different  meanings  to  those  provisions,  especial* 
ly  wbare  the  later  expression  la  fn  an  amena- 
ment  adopted  at  a  different  time  by  a  different 
body  of  men. 

10.  MUNZOIFAL  OOBPOBATIONS  «=948(1)— I/AR- 
QUAGK  or  BTATUTB  DOES  HOT  AID  C0N8TBU0- 
TXOH  or  OONBTITDTIONAL  PBOVIBION  AS  TO 

TOTiira  on  oitt  manaoeb  pi^an. 
The  fact  that  Code  1904.  {  944a.  cl.  89, 
and  section  1088e,  d.  7.  expressly  require  a 
majority  of  those  Toting  on  questions  snb< 
mitted  does  not  require  Const.  J  117,  as 
amended  In  1912,  requiring  merely  a  majori^ 
of  tha  qnallfled  electors,  to  he  construed  to  re- 
quire a  maJorlt7  of  all  qnallfled  to  vote. 

11.  MUniOEPAX,  ComPOBATIOMS  «=>48(1)— DlF- 
RKBHOU  III  LANQUAOB  IN  AICEITDXNO  SIAT- 
Xm  HELD  TO  KXPBE88  SAMX  HEAinHQ. 

The  provisions  of  Acta  1914,  p.  160.  as 
amended  by  Acts  1916.  p.  672,  requiring  a 
majority  of  the  qualified  voters  aathorized  or 
qualified  to  vote,  and  tbe  provision  of  the 
subsequent  amendment  thereof  by  Acts  1918, 
p.  402,  requiring  a  majority  vote  of  the  qualified 
electors,  which  is  practically  the  language  of 
Const.  {  117,  as  amended  in  1912,  authorizing 
the  eleetioii,  are  merely  different  forms  to  ex- 
press the  same,  and  not  a  different,  meaning. 

12.  ConsTiTDTioNAi,  LAW  ^a20— CoNamuo- 

noN  BT  IiBOISLATUU  HOT  OOKTBOLURQ. 

The  construction  placed  by  the  Legislature 
on  a  constitutional  amendment,  though  enti- 
tled to  great  consideration,  is  not  controlling  on 
the  oovrts,  which  are  apedally  charged  with 
the  raq^maibiiity  of  construfng  tha  Constitn- 
tkm. 

Original  potion  for  mandamus  by  Ran- 
dolph  Harrison  and  others  against  Hon.  WU- 
Uam  B.  Barksdale,  Jndge  of  Oo  Circnlt  Qonrt 
of  the  City  of  Lynchburg.  Mandamus  de- 
nied. 

This  is  a  proceeding  instltnted  by  the  peti- 
tion of  Randolph  Harrison  and  others,  citi- 
zens, taxpayers,  and  qualified  voters  of  the 
cl^  of  Lyn<^burg,  praying  of  this  court  a 
writ  of  mandamns  to  compel  the  respondent, 
Hon.  Wm.  R.  Barksdale,  to  enter  an  order 
precisely  contrary  In  its  purport  to  the  order 
which  was  in  fact  heretofore  entered  by  him 
In  the  case. 

The  case  Involves  a  special  election  held  in 
the  city  of  Lynchbiirg  on  November  4,  1919, 
under  the  statute  (Acts  1914,  165,  as 
amended  by  Acts  1918,     672,  and  Acts  1918. 


p.  402),  whlcb  was  oucted  In  pursoanoe  of 
section  117  of  the  Constitntion  as  amended 
In  1912,  providing,  among  oOier  things,  for  a 
change  in  the  previously  existing  form  of 
goremment  of  dtles  and  towus  to  the  ^n 
known  as  the  "city  manager  plan." 

The  Constitution,  as  amended  as  aforesaid. 
In  so  far  as  material  to  be  stated  here,  pro- 
vides that  the  changed  form  ot  government 
aforesaid  shall  not  become  i^wrative  except 
as  to  such  cities  or  towns  as  may  thereafter 
adopt  the  same  "by  a  majority  vote  of  its 
qualified  electors  at  an  election  to  be  held  as 
may  be  prescribed  therefor  by  law." 

The  statute  aforesaid,  in  so  far  as  material 
to  be  here  stated,  provides  that  ^>eclal  tAee- 
tioDB  tat  the  purpose  aforesaid  may  be  order- 
ed by  the  circuit  coart  having  jurisdiction 
over  the  municipality  "upon  the  petition  of 
electors,  equal  In  number  to  at  least  ten  per 
centum  of  those  qualified  to  vote  at  the  last 
preceding  general  election  at  whldi  a  mayor 
or  council  was  elected,"  and  provides  also 
that  BQGih  special  electiims  shall  be  conducted 
In  the  manner  prescribed  by  law  for  the  can- 
duct  of  regular  Sections  and  by  the  regular 
election  officers  of  tbe  mnnldpallty,  for  secret 
ballot,  and  for  the  form  of  tbe  ballot,  after 
which  the  statute  continues  as  follows: 

**Retums  of  the  election  shall  be  certified  by 
the  commissioners  of  election,  or  thdr  dei^ 
to  the  court,  or  the  judge  thereof  in  vacatimi; 
and  If  it  shall  appear  that  the  proposed  diai«e 
has  not  been  adopted  by  a  majority  vote  of  the 
qualified  electors,  an  order  shall  be  entered  of 
record  accordingly,  *  •  «  but  if  the  said 
proposed  change  is  adopted  by  a  majority  vote 
of  the  qualified  electors,  tbe  court  or  jndge 
thereof,  shall  enter  an  order  accordingly,  a  copy 
of  which  shall  be  forthwith  certified  by  the 
derk  of  such  court  to  the  council  of  such  city 
or  town  for  recordation  upon  its  joomal." 
Acts  1918,  pp.  403,  404. 

From  the  proceeding  In  wbldi  the  special 
eleetUn  aforesaid  was  ordered  tt  appears 
from  erUenoe  consisting  of  oertlflcatea  of 
registrars  and  of  the  clerk  of  the  corporation 
court  of  said  dty  and  tbe  affidavit  of  one 
Peter  O.  Adams  that  those  qualified  to  Tote 
at  the  last  preceding  general  electl<m  afore- 
said theretofore  held  were  in  number,  so  fkr 
as  disclosed  by  the  evidence  adduced,  3491, 
but  at  moat  could  not  have  exceeded  4,000; 
that  more  than  10  per  cent  of  that  number, 
namely,  600,  had  petitioned  for  the  electloii ; 
and  that  the  election  was  accordingly  ordered 
by  said  court 

It  ai^pears  from  the  returns  of  the  Et>eclal 
election  held  as  aforesaid  on  November  4. 
1919.  certified  by  the  commissioners  of  elec- 
tion, that  the  total  number  of  votes  cast  was 
1.208.  of  whkOi  774  were  for  and  434  against 
the  proposed  change  In  the  municipal  govan- 
ment 

No  qnestlm  la  raised  In  the  case  on  die 
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subject  of  whether  ttoae  who  cast  the  said 
IfiiOB  Totes  were  aU  qnallfled  electors  of  the 
city  of  Ivnehbnrgv  and  that  they  were  eacb 
electors  seems  to  he  a  «mces8um  In  the  case. 

Accnnpanylng  the  petltltm  tot  mandamus 
is  evidence  oonslsting  of  the  certificates  and 
affldarits  of  registrars  and  tbe  cwtiflcate  of 
the  clerk  of  the  corporadim  conrt  oC  the  said 
dty,  tending  to  show  that  the  electors  of  the 
^ty  reglsta^  and  oOierwise  qualified  to  vote 
at  said  qpedal  electlcHi  cm  November  4, 1919, 
wtte  In  number  approximately  3,981.  and 
were  at  least  as  many  u  8,191,  13ie  nambu, 
as  disposed  by  the  evidence  adduced,  who 
were  qoallfled  to  vote  at  the  lureoedlng  gener- 
al election  tberetofove  Iidd  as  aforesaid. 

The  petitioners  appeared  before  tlie  re- 
sptmdoit,  by  his  pennlsslrai,  as  amid  curiae, 
prior  to  his  action  on  the  deetkm  returns  and 
certificate  cf  the  commissioners  of  dectlon 
aforesaid,  and  presented  to  htm  the  same  evi- 
dence mentioned  in  the  paragraph  next  above, 
and  urged  npcm  blm  Uie  poslti<m  which  Is  the 
same  as  that  taken  in  the  petition  for  manda- 
mus, that  It  appeared  that  the  proposed 
diange  in  the  city's  form  of  government  had 
not  been  adopted  by  a  majority  vote  of  the 
electors  as  required  by  the  provisions  on  that 
subject  of  the  Oonstltntiim  and  statute  law 
aforesaid,  and  that  therefOTe  it  watf  Hie  duty 
of  respondent  under  the  statute  to  enter  an 
order  of  record  accordingly.  Bespcmdoit. 
however,  took  a  different  view  of  the  matter, 
declined  to  consider  the  evidence  presented 
to  him  as  aforesaid  or  any  other  extraneous 
ftct  or  facts  outside  of  the  certificate  of  the 
commissioners  of  election  aforesaid,  and,  in 
vacation,  entered  the  following  order: 

"The  commissiODers  of  election  for  the  dtr 
of  I^chborg  having  certified  to  the  court 
the  returns  on  the  electioo  held  in  the  city 
ot  Lynchburg  on  the  4th  day  of  November, 
1919,  heretofore  ordered  on  the  proposed 
change  in  form  ot  municipal  government  from 
-  the  existins  form  to  that  known  as  the  *dty 
manager  plan'  as  defised  and  prescribed  by 
acts  of  assembly  of  1918  and  1918,  and  it  ap- 
pearing from  said  returns  that  774  votes  were 
cast  in  faror  of  the  change  in  the  form  of 
mnnidpal  government,  end  that  434  votes  were 
cast  against  the  change  in  the  form  of  munici- 
pal government,  and  the  court  having  heard 
argument  by  Leon  Goodman  for  the  petitioners, 
and  Volney  E.  Howard,  A,  R.  Long,  Don  P. 
Halsey,  and  Bandolph  Harrison,  amid  curia, 
as  to  the  meaniog  of  the  words  'majority  vote 
of  its  qualified  electors,'  as  used  In  the  Con- 
stitution (section  117)  and  Acts  of  the  General 
Assembly  1918  (page  402),  coousel  for  petition- 
ers contending  that  a  majority  of  the  electors 
voting  was  sufficient  under  the  law  to  cause  a 
change  in  the  form  of  present  municipal  govern- 
ment of  Lynchburg,  and  counsel  acting  as  amici 
CTirite  contending  that  no  sach  change  in  the 
present  form  of  municipal  government  had  been 
adopted  by  reason  of  the  fact  that  a  majority  of 
all  the  qualified  electors  had  not  voted  in  favor 
of  said  change,  and  the  court,  having  fully  con- 
sidered the  arguments,  being  of  opinion  that 


said  votes  so  cast  In  favor  of  the  change  In  the 
form  of  municipal  government  constitute  in 
contemplation  of  law  a  majority  of  the  qualified 
electors  of  said  dty,  the  court  doth  order 
that  said  change  in  the  form  of  munidpal  gov- 
ernment is  adopted  by  a  majority  vote  of  the 
qualified  electors  of  the  said  dty  of  Lynchburg. 

"The  clerk  of  this  court  is  hereby  directed  to 
forthwith  certify  a  copy  of  this  order  to  the 
council  of  the  dty  of  I^chburg  for  recordation 
npoD  its  journal,  as  required  by  law. 

"The  derk  of  this  court  is  directed  to  enter 
this  order  upon  the  records  of  this  conrt,  and 
the  same  is  certified  to  Um  for  votry  as  a 
vacation  order." 

Harrison  &  Long,  Don  P.  Halsey,  and  Vol- 
ney E.  Howard,  all  of  Lynchburg,  tor  peti- 
tioners. 

Harper  &  Goodman,  of  Lynchburg,  for  re- 
spondent 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  questions  presented  by  the  record  for  de: 
dslon  will  be  disposed  of  In  th^  ordw  as 
stated  below. 

We  are  confronted  at  the  outset  wlfli  a 
question  of  procedure,  namely: 

[1,2]  1.  If  the  position  of  the  petitioners 
were  well  takeu,  and  it  was  the  duty  ot  the 
req>ondent  to  have  entered  a  contrary  order 
from  that  which  he  did  enter,  would  manda- 
mus lie  to  compel  him  to  do  so? 

This  question  must  be  answered  In  the  af- 
firmative. 

In  view  of  the  full  dlscussloo  of  tills  sub- 
ject in  the  opinion  of  this  conrt  delivered  by 
Judge  Burks  In  the  case  of  the  City  of  Roa- 
noke V.  EUliott,  m  Va.  393,  96  S.  B.  819.  we 
here  refer  thereto,  and  will  add  to  that 
ton  at  this  pdnt  only  sudi  additiimal  matter 
as  seems  appropriate  In  view  ot  the  p(»d.ti(ms 
taken  and  the  authorities  dted  for  respondoit 
in  the  case  In  Judgment 

The  Jurisdiction  which  this  court  exerdsei^ 
under  the  statute  in  sudi  case  made  and  iiro- 
vlded,  In  the  matter  of  mandamus,  la  co^ 
tensive  with  that  exercised  at  common  law 
by  the  Court  <a  King's  Bendi  In  England. 
Clay  V.  Ballard,  87  Va..  787,  789;  18  S.  B.  282. 
The  duty  of  respondent  In  quesU(m,  if  it  ex- 
ists, is  a  public  duty ;  and,  since  the  case  of 
Bex  V.  Railroad  Company,  2  Bam.  &  Aid.  646^ 
it  has  been  uniformly  hdd  that  mandamns 
will  lie,  at  the  suit  of  a  private  Individual,  al- 
though ttie  latter  is  witiiout  any  special  or  !»• 
cuniary  interest  which  is  atFected,  to  enfOTce 
a  public  ministerial  duty  imposed  on  the  re- 
spcmdent  by  statute.  Union  Padfic  B.  Co.  t. 
Hall,  91  0.  S.  843,  28  L.  Kd.  428»  482. 

The  same  prlndple  has  been  applied  In 
West  Virginia  in  the  holding  that  mandamns 
will  lie  at  the  suit  of  a  dtizmi,  voter,  and  tax- 
payer to  compel  the  council  of  a  town  and. 
the  county  conrt  of  a  county  to  perform  a 
ministerial  fluty  imposed  by  statute  of  caus- 
ing an  election  to  be  h^  State  v.  Town  of 
Davis,  76  W.  Va.  587,  86  a  E.  779.  780: 
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Frantz  Wymnliig;  County,  W  W.  Ta.  734, 
73  S.  E.  328;  and  Other  West  yirglnla  cases 
ttamin  dted. 

[9]  In  <^q)08lUon  to  the  conclusion  which 
we  hare  above  readied  on  die  qaestion  under 
conidderatlon,  it  Is  urged  In  arsnment  before 
us,  howerer,  that  the  offl<»  of  a  mandamus  Is 
to  compel  the  performance  of  some  act  which 
has  not  been  praltormed,  and  that  It  does  not 
lie  to  compel  a  respondent  to  undo  what  he 
has  already  done,  that  In  the  latter  case  the 
respondent  has  become  functus  officio,  with 
no  fnrttier  power  In  the  i^-emlses.  that  for 
mandamus  to  Ue  tSie  respondent  must  be  in 
possession  of  the  power  to  perform  the  act 
sought  at  the  time  the  writ  Is  asked  to  be  Is- 
sued, and  the  following  authorities  are  cited 
to  sustain  such  positions,  namely:  Thurstou 
T.  Hudglns,  93  Va.  780,  20  S.  E.  966 ;  White's 
Creek  Turnpike  t.  Marshall,  2  Bazt  (Tenn.) 
104;  Sweet  t.  Gonley,  20  R.  I.  381,  39  AU. 
826;  Maxwell  t.  Burton,  2  Utah,  S96;  State 
T.  Miller,  1  Lea  (Tenn.)  586;  and  Tennant  v. 
Orocker,  8S  Utcb.  828,  48  K.  W.  677. 

Now,  the  men  tact  that  an  act  has  been 
done,  if  tt  be  a  pnr^  mlnlstNial  act,  has  no 
effect  upon  the  remedy  of  mandamus,  If  that 
act  be  not  the  one  whidi  it  was  the  duty  of 
the  respondent  to  perform.  Whatsoever  mln- 
Isteilal  action  the  respondent  may  take  which 
is  omtrary  to  statatory  authority  which  Im- 
posea  upon  him  the  dnty  in  question  is  null 
and  TiM ;  is  as  if  it  bad  nevo-  bem  taken; 
and  the  action  vhldi  his  statutory  duty  Im- 
poses upon  him  remains  still  unperformed. 
It  la  true  that  mandamus  will  not  lie  unless 
the  reqiondMit  Is  In  poesessitm  of  the  author- 
ity to  perform  the  act  sought  at  the  time  the 
writ  is  asked  to  be  issued;  but  the  mere  fact 
that  he  has  dfme  swnething  c<mtraiy  to  his 
duty  does  not  of  Itsdf  deprive  the  teeooad- 
emt  itf  the  auth<vity  later  to  reverse  such  ac- 
.  tims  and  perform  his  duty  aright  The  lack 
of  such  authority.  If  there  be  sik^  UuA,  must 
be  due  to  some  other  cause.  And  upon  exam* 
Inattm  of  the  authorities  last  mentioned  we 
find  nothing  Iher^  in  conflict  with  these 
views,  bnt  much  to  snstain  fliem. 

In  Thurston  t.  Hudgins.  supra,  88  Va.  780, 
20  S.  E.  966.  the  act  which  had  been  done  was 
that  d  an  officer  in  the  exercise  of  quasi  Judi- 
cial duties,  requiring  the  exercise  of  Judg- 
ment and  discretion.  It  was  for  that  reason 
■tben  held  that  mandamus  -would  not  lie  to 
undo  the  acthm,  and  not  merely  because  the 
action  was  a  past  event.  The  same  is  true  of 
the  powers  of  the  coanmissloners  In  the  case 
of  White's  Cre^  Turnpike  v.  Marshall,  su- 
pra, 2  Baxt  (Tenn.)  IM,  the  exercise  of  which 
the  court  ssid  would  not  be  ctmtrolled  by 
mandamus. 

In  State  V.  MlUer,  supra,  1  Lea  (T«m.)  &96, 
a  oommittittg  magistrate,  on  a  preliminary 
examinatlMi  being  waived  by  th^  accused,  did 
not  examine  the  witnesses  for  the  state  and 
reduce  their  tnttoMmy  to  writing,  as  the  stat- 
ute directed*  hut  sent  the  accused  im  to  the 


circuit  court  for  Indictment  and  trial.  While 
the  accused  was  still  In  custody  of  the  drcidt 
court,  mandamus  was  sought  to  compel  tlie 
magistrate  to  perform  the  du^  aforesaid. 
The  court  held  that  the  case  had  passed  from 
the  Jurisdiction  of  the  magistrate,  that  he 
had  then  no  power  to  order  the  aceosed  out 
of  the  Jurisdiction  of  the  dreult  court  and 
bring  him  back  before  the  magistrate  for  ex- 
amination, and  that  because  of  these  reasons 
the  reqxmdent  magistrate  lacked  the  author- 
ity, at  the  time  the  writ  was  sought,  to  per^ 
form  the  duty  in  question.  If  it  ev«-  existed. 
On  the  latter  point,  indeed,  the  majority  of 
the  court  b^d  that  such  duty  never  in  tmOi 
existed,  as  the  prdlminary  examinatltMi  vas 
waived  by  the  accused. 

In  Sweet  v.  Omley,  supra,  20  B.  I.  881,  39 
Atl.  326,  the  respondent  was  a  mere  sarvc«rw 
(overseer)  ct  the  highway,  who  acted.  In 
changing  a  grade  of  a  street,  under  a  void  or- 
der of  the  municipal  council,  and  hmce  It 
was  held  that  the  Te8p<Hident  had  no  authori- 
ty at  any  time  to  act  In  the  pr^laea,  either 
to  do  or  to  wide  what  be  did.  Hbe  opinltm  of 
the  court  Id  that  case  does  say  that  it  has 
been  frequently  held  that  the  form  of  artion 
by  mandamus  will  not  lie  to  undo  what  on^t 
not  to  have  been  dme,  dting  White's  Ore^ 
TnmpikA  T.  ManKhall,  snivs,  2  Baxt  CTenn.) 
121,  and  Bx  parte  Nash,  IS  Q.  B.  02.  We 
have  seen  above  that  what  was  sought  to  be 
undone  In  the  former  case  was  the  actioB 
of  commlsdoners  performing  quari  Jodldal 
functions  invtdvlng  the  exercise  of  Judgment 
and  discretion.  In  the  latter  case  the  sttna- 
tion  was  peculiar.  Tbm  mandamus  did  not 
seefe  to  compel  Oie  pertormance  of  any  duty, 
but  solely  to  undo  an  at^  d(Hie  without  au- 
thority of  stetnte,  as  the  petithmers  claimed. 
They  did  not  seek  to  compd  the  respondcfut 
to  discharge  any  duty  whidi  he  had  not  dis- 
charged. As  said  by  Lord  Gampbell,  O.  J., 
with  resiiect  to  the  writ  of  mandamus: 

"We  grant  it  when  tiiat  has  not  ben  done 
wliich  a  stetnte  orders  to  be  done,  bnt  not 
for  the  purpose  of  undoing  what  lias  been 
done.  We  may,  upon  an  application  for  a  man- 
damus, entertain  the  question  whether  a  cor- 
poration, not  baving  afSxed  its  seal,  be  bound 
to  do  so,  but  not  tiie  qnestiim  whether,  when 
the;  have  affixed  It  they  have  been  li^t  in 
so  doing." 

In  Ibxwdl  V.  Burton,  supra,  S  Utah,  6^, 
tiiere  was  a  stetnte  whidi  directed  the  re- 
spondent, a  registrar,  to  do  precisely  what  be 
did,  and  the  court  merely  held  that  it  conUl 
not  enter  up<m  a  consideration  ct  die  valldltv 
of  such  stetete  In  a  mandamus  proceeding 
(of  ^ich  the  appellate  court  In  that  atetp. 
as  set  forth  in  the  opinion,  had  no  original 
Jurisdictlmi) ;  the  mUy  Jurlsdictloi  of  tlie 
court  being  on  appeal. 

In  Tennant  v.  Orocfcw,  supra,  85  MidL  828. 
48  N.  W.  S77,  the  mandamus  was  denied,  not 
because  Um  act  in  question  had  been  d<xie,  but 
on  the  ground  that  the  court  in  the  matto-  of 
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not 

snmtliig  0r  lefnriiv  a  mrlt  of  mandamns  ex- 
«rcl8ed  a  certain  cUscrettonary  power  (bnt  see 
day  T.  Ballard,  anpra,  87  Va.  at  page  790,  IS 
8.  Bt.  262)  and  that,  the  actl<m  there  Inrolved 
(which  was  that  of  a  major  in  declaring  that 
A  leMdntlm  was  adopted)  being  on  Its  fooe 
111^1  and  Told,  so  that  no  valid  contract  of 
tbe  nranldpallty  could  be  entered  Into  under 
it.  and  hmce  so  that  no  Injury  to  the  nnmld- 
pallty  could  arise,  the  mandamus  should  be 
<as  It  was)  refused.  Hie  court,  however,  In 
that  case,  expressly  held  that  it  had  the  pow- 
er to  Issue  tbe  mandamus.  In  this  oonnectloa 
tbe  court  said: 

"The  dedsioQ  of  the  mayor  tu  the  case  un- 
der GoQBideratidn  did  not  involTe  the  exercise 
of  discretion,  but  was  ministerial,  bs  a  pre- 
siding officer  of  the  coundL  If  the  resolation 
did  not  have  the  rsQuislte  twfhtblrds  vote  to 
support  it,  It  was  Us  duty  to  declare  it  lost. 
JnrlsdictioD  Is  glTen  by  the  Owostltntion  to  this 
court  to  iaene  the  writ  ot  ma&damos,  and  it  is 
within  the  province  of  the  court  to  restrain 
public  bodies  and  officera  of  the  manidpal  divi- 
donB  of  the  state  from  exceeding  tbdr  Juris- 
diction,  and  to  require  them  to  perform  such 
specific  duties  as  the  law  imposes  upon  them" — 
citing  cases. 

[4]  In  tile  cue  In  JndgnMnt  flie  mere  dr- 
cnmstaace  that  the  acthm  oC  tevondeBt 
lAldi  is  In  Questlai  vas  In  Uie  fOnn  of  an 
Older  of  eourt  does  not  afltoet  ttie  aufhority 
of  respondent  to  subsequently  enter  a  con- 
trary order,  because  the  order  whldi  has  been 
wtrnd  was  not  a  judicial  mder,  but  pnr^  a 
ndnistflclal  dedaratloo  xmt  in  tibat  form  as 
directed  by  the  statute.  Roanoke  ▼.  BUlott, 
supra,  128  Ta.  898, 98  S.  BL  819l 

[I]  2.  On  the  qijestioa  oi  fact  of  irbat  was 
the  number  ct  electors  of  tbe  dty  of  I^ch- 
ba^  Qualified  to  vote  at  the  qpedal  dectlon 
<m  the  pnqjodtloD  of  the  proposed  diange  In 
taxta  of  the  d^  aovemmflot,  ve  are  <tf  apin- 
ion  that,  so  far  as  material,  Oe  evidence 
tendii^  to  aiiow  what  was  the  number  of 
ndi  dectiRS^  irtilch  aceompanles  the  pettUoa 
In  the  case  In  Judgment,  Is  admlaslble  and 
dioold  be  considered  by  us.  It  Is  tiw  same 
character  of  evidoice  as  that  oa  whlcb  tbe 
court  below  In  the  inroceedlng  In  whldi  it  or- 
dered the  special  election  ascertained  what 
ms,  at  moat  the  number  of  elecbws  of  sudi 
dty  qualified  to  vote  at  the  nwt  preceding 
election  dedgnated  in  the  statute,  and,  since 
courts  wm  not  adjudicate  moot  cases,  such 
•vidmce  Is  material  in  <Hnller  to  make  the  rec- 
ord itresent  tbe  qnestlonB  Involved  for  adjndl' 
cntl<m. 

We  come  now  to  the  oonsldnntlon  of  the 
ease  on  Its  merits,  uptn  which  the  question 
presented  for  our  de^a*mlnation  is  the  follow- 
ing: 

[I]  8.  Under  the  provision  of  the  Gtmstitu- 
tlon  drawn  in  questiw.  la  a  majority  of  tbe 
qualified  dectors  of  a  mnnldpallty  actually 
voting  in  favor  of  tbB  change  of  the  form  of 
nranldpal  fomnment,  at  a  qpedal  election 
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[  hdd  as  prettcribed  bj  law  at  wbldi  that  Is  the 
I  only  proposition  voted  upni,  snffldent  to 
adopt  the  changed  form  of  government, 
thou^  in  point  of  fact  It  was  not  a  majority 
of  all  of  the  electors  who  were  qualified  and 
mtltled  to  vote  at  such  dectim,  but  a  minori- 
ty of  sudi  electors? 

This  question  must  be  answered  in  the  af< 
firmative. 

^nie  q>edflc  language  ot  the  Gonstltution 
which  provides  what  vote  the  diange  In 
form  of  mnnidpal  govemmmt  must  be  adopt- 
ed before  It  can  go  into  effect  requires  tbe  mu- 
nicipality to  adopt  the  changed  form  of  gov- 
ernment "by  a  majority  vote  of  its  qualified 
electors  at  an  election,"  etc. 

We  assume.  In  accordance  with  what  seems 
to  be  a  concessnin  In  the  case,  that  tbe  votes 
cast  at  tbe  special  election  drawn  In  question 
were  cast  by  qualified  electors  of  the  dty. 
The  evidence  aforesaid  satisfactorily  shows 
that  those  voting  in  tbe  affirmative  were  not 
a  majority  of  tbe  qualified  dectors  entitled 
to  vote,  but  were  a  majority  of  such  electors 
who  actually  voted,  at  such  election. 

In  Dillon  on  Mun.  Oorp.  (Stb  Ed.>  |  883,  p. 
663,  concerning  the  legislative  or  constitution- 
al meaning  of  the  language  "a  majority  of 
the  voters,"  or  "a  majority  of  the  1^1 
voters,"  or  "a  majority  of  the  qualified 
voters,"  and  of  dmllar  phrases,  in  a  Consti- 
tution or  statute  prescribing  the  vote  required 
for  election  to  office  or  for  any  oOier  munld- 
pal  purpose,  it  Is  said: 

"The  natwal  tneamnff  of  these  phraaee,  when 
not  qualified,  is  a  majority  of  all  those  within 
the  electorate  who  are  entitled  to  partldpato 
in  the  election."   (Italics  supplied.) 

But,  as  the  same  auOior  sa^  in  substance, 
in  construing  such  a  constitutional  or  statu- 
tory provision,  what  the  courts  must  ascer- 
tain iB  not  the  abstract  natural  meaning  of 
Bucb  phrases  per  se,  but  the  actual  constltu- 
ti<mal  or  statutory  meaning  with  which  such 
phrases  are  used  In  such  a  provision.  And, 
as  laid  down  by  the  same  learned  work  Just 
dted,  the  latter  meaning  must  be  ascertained 
by  reference  "to  the  prindples  and  practical 
working  of  representative  govemmwt"  Id. 
S  883.  p.  663. 

And,  as  slated  in  the  same  wont  (section 
383.  pp.  668.  654) : 

"In  elections  where  tliere  Is  an  indefinite 
number  of  voters,  the  general  rule,  where  not 
otherwise  provided.  Is  that  those  absenting 
themselves  and  those  who  being  present  at>- 
stain  from  voting  are  considered  as  acquiescing 
In  the  xcsult  declared  by  a  majority  of  those 
actually  voting,  though  in  point  of  fiuft  Mily 
a  minority  of  those  entitled  to  vote  really  do 
vote,  and  the  majority  of  those  voting  con- 
Btitutes  merely  a  majority  of  a  minority.  This 
prindple  is  inherent  in  representflttve  govern- 
ment and  is  necessary  to  the  practical  work- 
ing of  the  elective  system"— citing  the  leading 
English  case  of  Oldlcnow  v.  Wainwright,  2 
Burr.  1017,  1021,  la  whidi  Lord  Man^eld  da- 
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Uvered  the  opbdon  of  the  eonrt*  and  Snprene 
Court  and  other  casea. 

As  said  of  a  contrary  coDStmcClon  In  Taylor 
T.  Otaylor,  10  Minn.  107  (OU.  81),  where  the 
language  under  craatderatltni  was  "a  majors 
ity  at  the  electors  of  the  county": 

"This  construction  is  perhaps  in  accordance 
With  the  letter  of  the  Constitution,  but  it  leads 
to  lac^  practical  inconvenience,  hardship,  and 
absordity  we  cannot  believe  it  to  be  in  ae* 
cordanoe  With  the  spirit  and  meaning  of  that 
instrument.** 

Accordingly  we  find,  from  the  time  of  the 
holding  of  Lord  Mansfield  in  Oldknow  v. 
Wainwrlght  down  to  the  present,  that  it  is 
held  by  the  great  weight  of  authority  that," 
unless  a  contrary  intention  Is  clearly  express- 
ed in  the  Constitution  or  statute  in  question, 
the  actual  meaning  of  such  phrases  as  afore- 
said iB  that  a  majority,  or  other  proportion 
stipulated,  of  those  of  the  class  mentioned  ac- 
tually voting  at  the  election  at  which  the 
proposition  to  be  determined  Is  voted  on,  or 
the  officer  to  be  chosen  is  voted  for,  is  sufficient 
to  satisfy  the  requirement  as  to  the  vote  con- 
tained in  such  phrases.  1  Dillon  on  Mun.  Corp. 
(Sth  Ed.)  f  383,  pp.  6&4,  655,  and  note  2,  citing 
the  following  among  other  cases,  which  in- 
volve, respectively,  the  phraseology  which  is 
quoted  after  each  case  cited,  namely:  St,  Jo- 
seph Township  T.  Rogers,  16  Wall.  644,  21  L. 
Ed.  328  ("majority  of  the  l^al  voters  of  a 
township");  CarroU  County  v.  Smith,  111  D. 
S.  656,  4  Sup.  Ct  539,  28  L.  Ed.  617  ("two- 
^  thirds  of  the  qualified  voters  of  such  county 
'  at  a  special  election  or  r^nilar  election  to  be 
held  therein");  Knox  Coimty  v.  Ninth  Nat. 
Bank,  147  U.  S.  91.  99,  13  Sup.  Ct  267,  270, 
S7  L.  Ed.  93  ("two-thirds  of  the  qualified  vot- 
ers of  such  county  at  a  regular  or  special  elec- 
tion to  be  held  th«*ein");  Mobile  Sav.  Bank  v. 
OkUbbeha  County  (D.  a)  22  Fed.  580  ("two- 
thirds  of  the  qualified  vot^s  of  such  county 
at  a  special  election  or  regular  electl<Hi  to  be 
held  therein");  Pacific  Imp.  Co.  v.  Clarksdale, 
74-  Fed.  528,  632,  20  O.  O.  A.  636  ("two-thlrda 
of  the  qualified  voters") ;  Vance  v.  Austell.  46 
Ark.  400  ("consent  of  a  majority  of  the  quali- 
fied voters  of  the  county") ;  State  v.  Sumpter 
County  Commissioners,  19  Fla.  618,  539  ("ma- 
jority of  the  number  of  registered  votes"); 
Pickett  V.  BuBsell,  42  Fla.  116,  139,  28  South. 
764,  771  ("majority  of  the  qualified  electors" 
of  a  school  district  "that  pay  a  tax  on  real  or 
personal  property");  Green  v.  State  Board  of 
Canvassers,  5  Idaho,  130,  138,  142,  47  Pac. 
259.  261,  262.  95  Am.  St.  Rep.  160  ("majority 
of  the  electors");  People  v.  Oamer,  47  111.  246 
("majority  of  the  voters  of  such  county  at  any 
general  election");  Melvin  v.  Llaenby,  72  111. 
63,  67,  22  Am.  Rep.  141  ("majority  of  the  legal 
voters  living  In  the  county");  Kuns  v.  Robert- 
son, 164  111.  394.  412,  40  N.  E.  343,  348  ("two- 
thirds  of  the  whole  society") ;  Citizens  and 
Taxpayers  v.  Williams,  49  La.  Ann.  422,  440, 
21  South.  647.  664,  87  L.  B.  A.  761  ("majoritr 


of  the  property  taxpayers  In  number  and 

value") ;  Foy  v.  Gardiner  Water  Dist..  98  Me. 
82,  85,  66  Atl.  201,  202  ("majority  vote  of  the 
legal  voters  within  said  district");  Walker 
V.  Oswald,  68  Md.  146,  155,  U  Atl.  711.  714 
('■majority  of  the  voters  of  said  county") ; 
Murdock  V.  Strange.  90  Md.  89.  67  AU.  628.  3 
Ann,  Cas.  66;  Shearer  v.  Bay  County  Super- 
visors, 128  Mich.  652.  556,  87  N.  W.  789  ("ma- 
jority vote  of  the  electors  of  said  county"); 
Hike  V.  Floyd,  6  Ohio  Clr.  Ct  R.  80,  125; 
Schllchter  v.  Kelter,  156  Pa.  119,  27  Atl.  45, 
22  L.  R.  A.  161  ("two-thirds  of  the  whole  so- 
ciety"). To  the  same  effect  see  10  Am.  Sc.  Eng. 
Ency.  L.  (2d  Ed.)  p.  764 ;  15  Oyc  388;  note 
In  13  Ann.  Cas.  415;  McCreairy  on  Elections 
(4th  Ed.)  8  208;  Richardson  v.  McReynolds, 
114  Mo.  641^  21  S.  W.  901  (two-thlrda  of  tbe 
legal  voters  of  said  district") . 

[7]  In  the  case  in  Judgm^t  there  was  "an 
indefinite  number  of  voters"  in  tbe  sense  in 
which  that  phrase  is  used  In  the  quotation 
above  made  from  Dillon  on  Mun.  Corp.  p.  663; 
that  is  to  say,  the  provisions  of  the  Constitu- 
tion Involved  and  of  the  statute  putting  tbe 
Constitution  Into  effect  do  not  provide  any 
machinery  for  ascertaining  and  certifying  to 
the  court  the  definite  number  of  qualified  elec^ 
tors  entitled  to  vote  at  the  dectiw ;  so  that 
tbe  ascertainment  of  that  fftct  definitely  must 
depend  upon  evidence  aliunde.  Statutes  exist 
in  this  state  which  prescribe  tbe  various  es- 
sential things  which  go  to  make  a  citizen 
a  qualified  elector  entitled  to  vote  at  such  an 
election  as  tbat  in  question,  such  as  the  requi- 
site age,  residence,  registration,  exraaptlon 
from  or  pr^ayment  of  poll  taxes,  with  entry 
of  name  on  the  treasurer's  list  where  the  ex- 
emption does  not  exist  If  .correct  when  orig- 
inally made,  such  records,  however,  may  be 
rendered  inaccurate  by  subsequent  deaths, 
convictions  of  crime,  or  removala  of  forma- 
electors.  There  is  no  statutory  requirement  in 
cases  of  deaths  or  convictions  of  crime  assur- 
ing an  accurate  continuous  record  thereot 
which  would  be  available  in  making  up  th» 
election  returns.  It  is  notorious  that  the  stat- 
utory requirements  as  to  maintaining  a  record 
on  the  registration  books  of  removals  are  sel- 
dom accnrately  complied  with.  And  where 
the  statute,  as  in  the  case  in  Judgment  does 
not  fix  upon  the  machinery  by  which  all  these 
various  matters  are  to  be  evldoiced,  the  ac- 
curacy of  the  registration  books  and  the  treas- 
urer's lists  is  open  to  question  by  tbe  extra- 
neous evidence,  and  is  left  at  large  and 
undetermined.  There  is  no  way  of  making 
such  evidence  complete  short  of  gathering  af- 
firmative evidence  of  tbe  age.  residence,  timtf 
of  residence  of  every  person  whose  name  is  on 
tbe  registration  books,  and  also  on  the  treas- 
urer's list  and  on  the  list  of  those  exempt 
from  tbe  requisite  of  tbe  prepayment  of  poll 
taxes,  tbe  Id^tity  of  tbe  persons  so  named, 
also  affirmative  evidence  sufficient  to  prove 
that  no  person  who  is  registered  and  fails  to 
vote  has  beat  omitted  frcmi  the  list  of  those 
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exempt  from  the  prereqalstte  of  parment  of 
poll  taxes,  also  affirmative  evidence  suflSclent 
to  prove  that  none,  or,  if  any,  which  of  the 
persons  ascertained  to  have  been  In  all  other 
respects  quallfled  electors  subsequently  and 
before  the  election  died,  or  was  convicted  of 
snch  crime,  or  had  removed,  so  as  to  disquali- 
fy him  from  voting  at  the  election  In  question, 
and  evidence  of  other  details  which  we  ne^ed 
not  here  mention.  This  woald  be  a  difficult 
and  burdensome  task  to  Impose  as  a  ministe- 
rial duty  upon  any  one;  and  often  the  vote 
may  be  so  close  that  absolute  accuracy  is  es- 
sential to  determine  the  result  of  the  election. 
Of  course,  in  some  cases  the  vote  one  way  or 
the  other  may  be  so  large  that  there  would  be 
little  practical  dlfBculty  in  ascertaining  the 
correct  result.  It  would  be  only  in  such  cases 
that  the  elective  method  under  consideration 
would  be  free  of  the  practical  difficulties  and 
burdensomeness  of  administration  aforesaid. 

In  the  case  of  the  ordering  of  the  election, 
the  statute  avoids  the  detailed  Investigation 
aforesaid  by  providing  that  the  petitioners 
shall  equal  in  number  "at  least"  the  percent- 
age designated  of  the  total  electorate  at  the 
time  of  the  next  preceding  general  election 
mentioned,  so  that  the  Judge  ordering  the  elec- 
tion need  only  require  that  the  number  of 
pettUonera  be  sufficiently  large  to  render  all' 
existing  uncertainty  aforesaid  as  to  the  exact 
total  of  the  el&ctorate  inunaterial.  Hence  the 
situation  at  an  electlw  Is  practically  very  dlf- 
fer^t  from  that  erlstlnK  at  Uie  mere  ordering' 
of  an  election. 

The  difference  in  the  sitaati<m  at  the  mere 
(wderlDg  of  the  election  from  that  existing  at 
the  Section  itself,  as  requiring  the  detailed 
aliunde  Investigation  aforesaid,  is  wdl  illus- 
trated by  what  occurred  in  the  case  in  Judg- 
moit  in  the  proceeding  In  which  the  election 
was  ordered,  as  set  forth  In  the  statement  pre- 
ceding this  oplni(»i.  There  the  number  of 
petitioners  for  the  election  was  so  laice  that  It 
appeared  that  the  statutory  and  oonstltntion- 
al  requirem^t  oa  the  subject  had  been  com^ 
plied  with,  mesa  If  the  total  dectorate  had 
been  as  large  as  6,000;  whereas  Qiere  was  suf- 
ficient evidence  adduced,  without  ga^ng  into 
matters  of  detail,  to  satistectorlly  establish 
the  fact  th&t  after  allowing  for  all  existing 
uncertainty  affecting  the  total  at  the  electo- 
rate,  due  to  death,  oonvietlona  of  crime,  rentov- 
als,  itc,  anch  total  could  have  beoi  at  nuwt  not 
In  excess  of  4,000.  and  the  poventage  of  peti* 
tloners  of  even  that  extrone  number  exceeded 
the  statutory  requirement  DO  per  cent.  Thus 
any  need  of  the  dialled  luTestlgatiini  afon- 
sAld  waa  obviated;  and  a  court  or  judge  In 
vacation,  on  appHcatlcm  for  the  ordering  of 
audi  an  tiectl<m,  xoaAex  the  pecoliar  language 
of  the  statute  on  that  subject  aforesaid,  may 
pn^teriy  require  so  large  a  number  of  petition- 
ers that  he  will  be  rdleved  &om  entering  np- 
la  the  detailed  InvesUgatton  aforesaid  before 
he  enters  the  order.  But  be  has  no  audi  ccm- 
tnA  of  the  situation  which  develops  "at  an 


Section."  In  the  latter  case  the  count  of  the 
number  of  the  votes  cast  may  Inescapably  im- 
pose the  dnty  of  detailed  investigation  afore- 
said, If  the  Constltutlcm  or  statute  requires  a 
majority  vote  of  the  total  dectorate  In  order 
to  adopt  the  proiMsltlon  being  voted  upon. 

Now  it  is  true  that,  notwithstanding  the 
aforesaid  difficulties  growing  out  of  the  faD- 
ure  to  provide  practical  machinery  to  ascer- 
tain the  definite  number  of  qualified  voters  at 
an  election  if  the  constitatlonal  or  statutory 
provisitHi  plainly  requires  such  ascertalnmeot, 
the  burden  would  be  npon  the  administrative 
officer  charged  with  the  duty  of  declaring  the 
result  to  uDdertalie  to  ascertain  such  result  by 
such  means  as  may  be  available;  but  In  cases 
where  the  majority  vote  in  the  affirmative  or 
negative  Is  not  sufficiently  large  to  overcome 
any  existing  uncertainty  aforesaid  as  to  the 
total  of  the  electorate  the  task  would  be  at- 
tended with  the  burden  and  practical  difficul- 
ties aforesaid.  Hence  many  of  the  cases  bold 
that,  if  the  Constitution  or  statute,  whldi,  of 
course,  is  designed  to  be  operative  In  elec- 
tions which  have  a  dose  vote  as  well  as'  in  all 
others,  Intended  to  prescribe  such  an  elective 
method.  It  would  provide  In  Itself  a  machinery 
for  the  ascertainment  of  the  total  electorate 
and  give  to  such  machinery  the  effect  of  defli- 
nlte  evidence  on  the  subject 

Accordingly  we  find  that  the  conclnslfHi 
aforesaid  of  the  great  weight  of  authority  on 
the  subject  rests  upon  the  prlnc^le  that.  If 
the  constitutional  or  statntory  Intent  on  the 
subject  of  majority,  or  other  proportionate 
vote  stipulated,  la  not  "clearly  expressed"  so 
as  to  require  to  the  contrary,  the  language 
will  be  construed  to  refer  to  the  vote  of  the 
class  mentioned  which  is  in  fact  cast  at  the 
Section:  that  la  to  say,  it  the  language  of  the 
Gonstitntlon  or  statute  m  the  subject  leaves 
Its  meaning  In  doubt,  it  will  be  construed  as 
last  stated.  See,  In  addition  to  above  cited 
authorities,  Cass  County  r.  Johnston,  95  0.  S. 
360,  24  L.  Ed.  416. 

We  are  of  opinion  that  the  language  of  the 
Virginia  Constitution  aforesaid  which  we  have 
imdw  conatmctloil  Is  substantially  the  same 
as  that  lnv<dved  in  the  anthorltlea  above  dted; 
and  especially  Is  this  true  of  the  language  Jn- 
volved  In  the  Gam^  County  Gas^  111  U.  S. 
566,  4  Sup.  Ct  530,  28  L.  Bd.  517,  being  "of 
the  qualified  voters  of  said  oonnlT";  in  the 
Richardson  t.  McRe^radds  Case,  114  M&  641, 
21  S.  W.  001,  being  "of  the  legal  voters  of  said 
district" ;  In  Shearer  t.  Bay  County  Snpervia- 
ois,  128  Hlcfa.  tse2,  656,  87  N.  W.  780,  790,  be- 
ing "majority  vote  of  the  Sectors  of  said 
county";  and  In  Pidcett  v.  Russdl,  42  Fla. 
116, 128,  28  South.  764,  768.  being  "a  majority 
of  the  qualified  electors  £aC  a  sdiool  district] 
Qiat  pay  a  tax  cm  real  or  pnsmial  prc^raty." 
These  may,  under  certain  drcumstances,  be  a 
difference  between  Uke  meaning  of  ''voters*' 
and  "electors,"  but  we  perc^ve  no  dlfCer- 
mfio  between  the  meaning  of  *NinaIlfied  vot- 
ers" and  "legal  voters"  of  a  county  or  mnntcl- 
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pality,  and  "electors**  or  "qnalilled  electMs" 
of  a  county  or  municipality. 

Only  the  cases  of  Cbalmera  t.  Wuab,  76  Va. 
717,  719,  720,  Oreen  t.  Village  of  Rienzl,  8T 
Mlas.  463,  40  Sooth.  17,  112  Am.  St.  R^.  449; 
Duke  v.  Brown,  Collector,  96  N.  O.  127,  1 
S.  S.  873,  Rigs  bee  T.  Town  of  Dnrham,  98  N. 
G.  81,  3  3.  E.  749,  Wood  t.  Oommlssltmers,  97 
N.  O.  227,  2  S.  E.  663,  and  SUte  r.  Brooks,  17 
Wyo.  344,  99  Pac.  874,  22  JEL  A.  (N.  S.)  478, 
are  cited  In  argum^t  before  ns  as  anthorltiea 
containing  a  holding  contrary  to  the  concln- 
8loD  we  hare  above  reached  on  the  qnestlon 
under  cons! dera tion. 

In  CihalmerB  t.  Fonk,  76  Va.  717,  719,  720, 
the  statute  Inrc^Ted  authorized  Roanoke  coun- 
^  to  vote  upon  the  gnestlott  of  granting  li- 
censes for  the  sale  of  liquors  therein  or  In  any 
magisterial  district  thereof.  An  dectlon  was 
helA  at  which  491  votes  were  cast,  of  whldi 
JOl  were  for  and  889  against  granting  license 
In  the  county.  A  majority  of  the  rotes  cast  in 
eedi  magisterial  district  was  also  against  the 
granting  of  the  licenses.  The  number  of  reg- 
istered voters  in  the  county  exceeded  2,000. 
SectloD  4  of  the  sUtatft  (Acts  1881-82,  pp.  120, 
121)  provides  as  fidlows: 

**If  it  appear  from  the  abstracts  and  returns 
of  any  such  dectioo,  that  in  the  said  county 
a  majority  of  the  registered  votes  have  been 
cast  apdnst  license  for  the  sale  of  intoxicat- 
ing liquors,  tiben  no  license  shall  be  granted  to 
any  person  to  the  sale  of  sncb  liquors." 

The  tn^Um  of  the  court,  ddlvered  by 
Judge  Staines,  nya: 

•  •  The  word  'registered,*  in  its  popu- 
lar aceeptatioil,  has  several  definitions,  accord- 
ing to  the  connection  in  which  it  is  employed. 
When  used  in  our  statutes  relating  to  elections, 
it  has  a  well-defined,  well-understood  siguifica- 
tion.  When  these  statutes  speak  of  registered 
voters,  they  uniformly  refer  to  the  persons' 
whose  names  are  placed  upon  the  regiatradon 
books  provided  by  law  as  the  nie  record  or 
memorial  of  the  duly  qualified  voters  of  the 
state.  It  must  be  obvious  that  a  mere  diange 
of  phraseology  In  a  statute  from  the  words 
'registered  voters'  to  the  words  'registered  votes' 
does  not  indicate  a  difference  of  legislative  in- 
tent. It  Is  believed  that  no  statute  can  be 
found,  goieral  or  special,  in  which  the  word 
'registered'  has  been  uaed  in  any  other  sense, 
or  for  any  other  purpose,  than  that  now  sug- 
gested. 

"When,  therefore,  the  Legislature  requires 
that  a  DiAjority  of  the  registered  votes  shall  be 
given  in  order  to  the  accomplishment  of  a  par- 
ticular end,  it  doea  not  mean  simply  a  major- 
ity of  the  votes  entered  on  the  pollbooks,  but 
a  majority  of  those  whose  names  are  registered 
as  voters  in  the  proper  r^istration  books  kept 
for  that  purpose.  That  this  is  the  proper  con- 
struction and  meaning  of  the  act  In  ttils  case 
is  shown  by  tiM  history  of  the  act  itself.  As 
the  bill  orlglDally  passed  the  House  of  Dele- 
gates, the  word  'registered'  was  omitted.  When, 
however,  it  readied  the  Senate,  Ineffectual  ef- 
ftnls  were  made  to  defeat  it;  several  amend- 
ments were  offered  and  rejected.    Finally  a 


moti<Hi  was  made  by  the  Senator  tnm  HaBfn 
to  amend  the  bill  hj  insertliig  after  the  wotda 
'majority  of  In  the  second  line  of  the  fourth 
section  the  words  *tlM  roistered,'  so  as  to 
read  'a  majority  of  the  registered  votes.*  and 
this  amendment  was  adopted  by  the  Soiate, 
and  the  bill  as  thus  amended  passed  both  hooses 
of  the  Legislatar&  That  the  object  of  this 
amendment  was  to  require  a  majority  <rf  the 
registered  voters  of  the  county,  instead  of  a 
mere  maJ(Hit?  of  the  votes  cast,  is  too  dear  for 
argumeoL  This  object  would  have  been  effected 
more  accurately  perhaps  by  on  entire  diange 
of  the  phraseology  of  the  section.  But  the 
legislative  intent  is  manifest,  and  the  nna» 
used  are  sufficiently  plain  to  express  it.  Al- 
though the  act  makes  no  provision  for  it,  there 
Is  no  difficulty  in  ascertaining  the  number  of 
r^Cistraed  voters  in  the  coun^.  The  registra- 
ti<m  books  are  always  accessible,  and  were  in 
fact  used  without  objection  on  the  hearing  in 
the  court  below.  The  act  itself  contemplmtM 
the  use  of  these  bodu  in  order  to  determine  the 
result  of  the  dection.** 

No  allusion  is  made  in  the  opinion  Just 
quoted  to  the  long  line  of  dedsiona  or  to  ttie 
texb-wrftens  from  which  the  great  w^ht  of 
authority  holding  as  above  adverted  to  is  dis- 
closed. Many  of  these  dedslons  had  been  thai 
made,  and  plainly  the  opinion  was  not  in- 
toided  to  contain  a  holding  at  variance  to 
such  authority  without  reference  to  a  single 
one  of  them;  and  it  Is  men^est  from  the 
opinion  that  its  holding  Is  for  the  most  part 
based  on  the  peculiar  fact  appearing  in  evi- 
dence la  the  case  touching  the  ameudmoit  of 
the  bill  whUe  the  statute  was  in  process  of 
enactment.  Inserting  the  word  "registered. ** 
Hence  we  do  not  consider  the  case  last  dted 
as  In  conflict  with  the  condusion  aforesaid 
which  has  been  reached  by  us. 

The  case  of  Green  v.  Village  of  Bienxi. 
87  Miss.  463,  40  South.  17,  112  Am.  St  Rep. 
449,  451,  so  far  as  it  approaches  the  question 
under  consideration,  decides  merely  that  the 
word  "elector,"  when  used  in  a  statute  re- 
lating to  the  issuance  of  bonds  by  a  munld- 
pallty  and  providing  that  they  shall  not  Issue 
unless  authorized  by  a  majority  of  the  "dec- 
tors,"  means  not  only  voters  who  have  reg- 
istered, but  those  who  have  both  registered 
and  have  the  other  qualifications  cntitUns 
them  to  vote.  Hence  the  case  Is  not  in  point. 

Of  the  three  North  Cardlna  cases  last 
above  motioned  we  need  say  only  thl4:  As 
appears  from  10  Am.  A  Eng.  Encyc  Law,  pL 
7S4,  that  state  is  among  the  few  states  which 
have  taken  a  contrary  view  to  tiuit  of  fbe 
weight  of  authority  aforesaid. 

The  case  of  State  t.  Brooks.  17  Wyo.  SM. 
09  Pac.  874. 22  L.  R.  A.  (N.  8.)  478.  Invoivvc  the 
following  omstitiitifmal  provlsiiA,  nameiy: 

"Any  amendment  or  amendments  to  this  Oon- 
stitution  may  be  proposed,"  etc.,  **and  It  shall 
be  the  du^  of  the  Legislature  to  submit  soeb 
amendment  or  amendments  to  the  dectora  of 
the  state  at  the  next  general  dection,  •  *  * 
and.  If  a  majority  of  the  dectora  shall  latiCy 
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the  unw,  ndi  amendmeot  or  amendment!  ihall 
beeame  a  put  itt  tibli  Gonstltntloii."  ' 

It  Is  not  hdd  In  Bach  ease,  however,  that 
nich  pnnrlslaA  leqnlxes  for  Oie  adiqitlon  of 
the  constitutional  amendm»it  voted  upon  a 
majority  vote  of  all  of  the  electors  entitled  to 
vote  thereon,  bnt  merely  that,  the  election  be- 
ing a  goieral  election,  sndi  provision  requires 
for  the  adoption  the  ameodment  voted 
opon  a  majority  of  the  electors  actually  vot- 
ing at  Qie  general  riectlon  on  all  Qoeistlons 
voted  upon,  and  not  simply  a  majority  of  the 
electors  actually  ToUng  on  the  proposed 
amendment,  aa.  by  the  weight  of  authority, 
would  have  been  the  case  bad  the  election 
been  a  special  Section  at  wbldi  one  propo- 

tlon  only  was  voted  upon. 

Such  holding  Is  tn  accord  wttii  many  other 
cases  (Dillon  on  Mun.  Corp.  1 383,  pp.  657-«68; 
10  Am.  &  Eng.  Encyc.  Law,  p.  754),  and  la  not 
at  all  In  conflict  with  the  conclusion  we  have 
reached  above,  since  the  case  In  Judgment 
Involves  a  special  election  at  whldi  only  the 
one  proposition  was  voted  upmi.  Many  of 
the  authorities,  however,  bold  that  even  at  a 
general  election  such  language  In  the  Constl- 
tntlon  or  statute  as  that  Involved  In  the  case 
last  considered  requires  only  a  majority  vote 
on  the  particular  pn^Mraltion  In  order  that  It 
may  be  adopted ;  and  the  latter  is  stated  by 
the  learned  author  of  Dillon  on  Mun.  Corp.  as 
being,  In  his  opinion,  the  correct  view.  1 
DUlon  on  Mun.  Corp.  supra,  p.  663. 

[I]  It  Is  ui^ed  In  aigummt  before  us  that 
In  section  196  of  the  Virginia  Constitution, 
providing  for  ratlflcatlon  of  any  proposed 
amatdment  thereof  and  permitting  It  to  be 
done  a  majoil^  vote  of  those  .actually 
voting  at  the  decUon,  the  phrase  'Voting 
thoeon"  is  added  to  the  provision  requiring 
the  amendment  to  be  approved  and  ratified 
by  "a  majralty  vote  of  the  electm  quall&ed 
to  vote  for  members  of  the  Ommil  Assembly," 
land  that  In  aeetlon  197  of  the  same  GonstlT 
totlcm,  providing  for  the  calling  of  a  conven- 
tion to  revise  the  Ooistltatlott,  which  permits 
that  to  be  done  a  majority  vote  of  those 
actually  voting  on  the  proposition,  the  same 
Idimae  "voting  theveon"  Is  added  to  the  pro- 
vision requiring  for  the  adoption  of  such 
a  propositlca  a  vote  fbr  the  convention  of 
**n  majority  of  ttie  electors  so  qntitfled,"  and 
fliat,  if  the  meaning  of  section  117  ot  the 
Oonstitntlon  bad  been  Intended  to  be  as  we 
have  ccmstmed  It  above,  the  pbrase  "voting 
thereon"  would  have  beoi  Inserted  therein. 
Bat  we  think  the  added  lArase  "voting  there- 
on," as  used  in  sections  196  and  197  of  the 
Constitution,  serves  no  otiier  function  than 
to  expressly  state  a  meaning  which  under 
the  weight  of  authority  aforesaid  would  be 
implied  from  the  preceding  language,  even  If 
it  had  not  been  so  ^pressly  stated,  certain- 
ly in  cases  involving  a  special  election  at 
whteb  only  a  lAngle  proposltI<»i  is  voted  upon. 
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And  at  most,  even  in  cases  involving  a  gen- 
eral election,  such  added  phrases  would  serve 
no  other  function  than  to  make  the  meaning 
plain,  which  otherwise  might  have  been  left 
in  doubt,  that  the  majority  vote  of  the  elec- 
tors required  is  only  of  those  voting  on  the 
particular  proposition,  and  not  of  all  of  those 
voting  at  the  general  election  on  that  and 
other  propositions.  See  1  Dillon  on  Mun. 
Corp.  I  883,  p.  662. 

[I]  Further,  as  said  In  State  v.  Blalsdell, 
18  N.  ID.  41,  119  N.  W.  360,  860 : 

"It  Is  also  nrged  that  the  fact  that  la  differ- 
ent sections  of  the  C<HiBtitutioD,  relating  to 
different  Bobjects  which  are  to  be  mibmitted  to 
a  vote,  the  lanfuage  is  not  uniform,  and  ia 
BMne  of  tbem  it  Is  specified  explidti^  that  the 
vote  referred  to  Is  the  vote  cast  apoo  the  ques- 
tion in  hand.  *  *  *  It  U  well  known  that 
in  the  constitotional  oonvoitloa  varlons 

com- 
mittees were  appointed,  each  having  jniisdletlai 
over  a  subject  difftoing  fr«ii  those  being  con- 
sidered by  the  other  eommitteea.  They  did  not 
act  in  concert  on  questions  of  this  character. 
One  might  copy  a  provieioa  from  the  Consti- 
tution of  one  state,  and  another  from  some 
other  state.  This  undoubtedly  accounts  for  tbe 
varying  phraseology  of  the  different  proviatons 
for  submitting  quMticms  to  a  vote  and  neces- 
atates  coosiderbig  sadi  one  Indepeadentiy  of 
the  otiurs." 

Tbae  conslderatlonB  apply  with  yet  great- 
er force  where,  as  in  the  case  in  judgment, 
the  language  of  the  amendment  to  the  Con- 
stitution Involved  is  that  of  a  legislative  body, 
distinct  from  that  of  the  convention  which 
framed  the  language  of  the  other  sections  of 
the  Constitution  with  which  comparison  la 
sought  to  be  made.  Littte  orno  aid  in  ascer- 
taining the  constitutional  or  statutory  mean- 
Ins  of  onAnanoe  or  enactment  on  a  subject 
can  be  derived  from  the  mere  fiict  ttiat  otlier 
independent  (not  amendatory)  statutory  ez- 
presslois  of  meaning  oa  the  same  subject  are 
not  uniform;  and  especially  Is  tliis  true 
where  tbe  latter  expresslim  Is  at  a  dtfteroit 
time  and  a  different  body  itf  men,  and  In 
connection  with  another  and  diffierait  object 

[II]  What  Is  said  In  the  two  paragra^ 
next  above  also  applies  mutatis  mutandia  to 
the  phrase  "voting  uptm  the  awstlon"  cam- 
talned  in  the  statute  (section  M4a.  CL  88,  of 
Pollard's  Code)  autbociElngtlie  issue  of  coun- 
ty bonds,  "It  It  shall  appear  •  •  •  that 
three-flftbs  of  the  qualified  voters  of  the 
county  voting  upon  the  question  are  In  favor 
of  Issuing  bonds,"  etc.,  and  to  the  phrase  ''bal- 
lots cast  upon  the  question"  in  section  lOBSe, 
clause  7,  of  the  Code,  allowing  tawns  to  Issue 
bonds  "If  a  majority  of  the  ballots  cast 
upon  the  question  so  submitted  be  in  favor 
of  such  bond  issue" — which  are  other  in- 
stances urged  In  argument  before  us  as  in- 
dicating that  the  omission  of  the  phrase  "vot- 
ing thereon,"  or  of  some  like  express  phrase, 
from  section  117  of  the  C6nstituti<m  as  amend- 
ed, evidences  that  the  language  therein  used 
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sbonld  receive  a  contrary  constmction  from 
that  which  we  have  given  to  It. 

[Ill  The  folIowlDg  is  also  urged  upon  our 
consideration,  namely :  The  aforesaid  statute 
providing  for  the  submission  of  such  a  pro- 
I>osed  change  In  form  of  municipal  govern- 
ment as  aforesaid  to  a  vote  of  the  munldpal 
electorate  as  first  enacted  In  1914  (Acts  1914, 
p.  165),  and  as  again  ^acted  In  1916  (Acts 
1916,  p.  672),  contained  the  provisions,  "and 
If  It  shall  appear  that  o  maiority  of  the  guai~ 
ifted  voters  outhorizeA  to  vote  at  such  elec- 
tion shall  not  vote  for  such  proposed  change, 
an  (»Tder  shall  be  entered  of  record  accord- 
toRly.  *  *  •  but  If  a  maiority  of  the  elec- 
tors qualified  to  vote  at  such  election,  shall 
vote  in  favor  of  such  proposed  change  In  the 
form  of  government,  the  court  or  judge  there- 
of shall  enter  an  order  accordingly.  •  •  •  " 
(Italics  supplied.)  Whereas  the  same  statute 
as  amoided  In  1918  (Acts  1918,  p.  402)  In  both 
of  SQcli  prOTlslxmt  as  to  the  order  to  be  en- 
tered In  case  of  a  negative  as  well  as  of  an 
affirmatlTe  vot^  contains  the  language,  "a 
majority  vote  of  the  Qualified  electcws,"  wfalcSi 
Is  practically  the  precise  language  of  section 
117  of  13ie  Cmstitatlon  as  amended  In  1912, 
Instead  of  the  language  whidi  we  have  Ital- 
idzed  In  flie  quotations  next  above.  Of  these 
varlatttms  In  expression  we  deem  it  sufficient 
to  Bay  that  we  are  ct  teuton  that  It  appears 
from  the  tnce  of  the  statutes  themselves  that 
these  are  but  dlfferrat  forms  used  by  the 
dlfferoit  legislattve  bodies  for  the  purpose 
of  expressing  but  one  and  the  same,  and  not 
a  different,  meaning. 

[12]  The  further  circumstance  is  also  urged 
that  die  Legislature  at  the  same  session  of 
1918  at  which  It  amended  the  said  statute  of 
1914  passed  a  joint  resolution  (Acts  1918,  p. 
784)  for  the  submission  to  a  vote  of  the  people 
of  an  amendment  to  said  section  117  of  the 
Constitution  so  as  to  make  that  part  of  11 
above  quoted,  which  concerns  the  adoption  of ' 
the  changed  form  of  government  aforesaid, 
require  that  the  same  shall  be  adopted  by  "a 
majority  vote  of  those  qualified  votov  of  any 
such  dty  or  town  voting  in  an  election,'*  etc 
It  is  contoided  Uiat  this  action  evidences 
that  the  Legislature  of  1918  construed  section 
117  ot  the  Oonstltatloa  as  ammded  In  1912 
to  have  a  meaidng  contrary  to  what  we  have 
hdd  above  to  tw  its  true  meaning.  While' 
such  construction  from  sndi  a  source  would 


be  oitltled  to  great  consideration  and  respect 
we  cannot'  consider  it  as  controlling  upon  us. 
The  judicial  department  of  the  government  Is 
especially  charged  with  resiwnsibllity  of  con- 
struing the  constitutional  provision  in  ques- 
tion, and,  because  of  the  principle  and  the 
considerations  above  adverted  to,  and  of  the 
greatwelght  of  authority  cm  the  subject  afore- 
said, we  are  constrained  to  take  the  view  we 
have  above  expressed- 

In  conclusion  we  feel  that  we  should 
say  that  we  are  confirmed  In  the  opinion  that 
the  view  we  have  taken  of  the  subject  in  hand 
is  correct,  because  the  fact  stands  out,  as  a 
result  of  the  able  and  exhaustive  argument 
of  eminent  counsel  in  the  case,  that  through- 
out the  Constitution  and  statute  law  of  thl^ 
state,  In  its  provisions  for  the  election  of  all 
officers,  for  bond  issues,  for  changes  of  any 
and  all  provisions  of  the  Constitution,  includ- 
ing those  of  at  least  as  much  importance  as 
a  change  In  municipal  form  of  government 
here  and  there  in  the  state,  and  even  for  the 
calling  of  a  copstltutional  convention  which 
may  change  the  form  of  government  of  the 
very  state  itself,  so  long  as  such  change  does 
not  violate  what  would  now  seem  to  be  the 
somewhat  elastic  guarantee  of  a  republican 
form  of  government  which  is  contained  in  our 
federal  Constitution,  that  In  this  state  the 
principle  and  the  consideratlcms  of  practical 
convenloice  aforesaid  are  allowed  to  control, 
with  the  result  that  subjects  of  the  most  mo- 
mentous importance  are  submitted  to  a  deci- 
sion of  the  majority,  or  other  stipulated  pro- 
portl<m,  of  the  qualified  electors  or  voters  of 
tbe  electorate  who  may  vote  at  the  election, 
although  they  may  in  fact  constitute  but  a 
small  minority  of  those  entitled  to  vote  at 
the  election ;  and  this  is  done  uniformly  w 
all  subjects,  unless  indeed  the  subject  of  a 
change  in  a  municipal  form  of  government 
under  section  117  of  tbe  Ccmstltotion  as 
amended  In  1912  furnishes  an  exoqitlan  to 
such  policy  at  the  Btat&  For  the  reasons 
which  we  hare  onUtned  abore^  end  whldi 
need  not  be  r^>eated  here,  we  find  noUdng 
In  the  language  of  t2iat  section  as  It  Btands, 
or  In  the  history  of  the  legislation  pntttng 
that  oonstitntlonal  provision  Into  dEect;  to 
satis^  us  that  sudx  constitutional  provision 
was  intended  to  famish  such  an  exception. 

l^e  writ  <tf  mandamuB  will  tSiereftme  be 
denied. 
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(Sni^faw  Conrt  <d  Appeals  of  West  Virginia. 
Mandi  23,  1920.) 

(SvlUbmt  ty  ik«  Gowt) 

1.  DiTOBOB  4=^155— Atteb   desertion  tob 

THBEB  TKABS,  FUINTIFF  ICAT  ELECT  TO  SUE 
IDK  DXVOBCB  ntOll  BED  AND  BOABD  ONLT. 

Although  onr  statute  makes  desertioa  for 
three  yean  groimd  for  abadute  divorce,  plain- 
tiff is  not  bound  after  that  period  to  sne  for  all 
the  relief  to  whidi  he  or  she  may  be  entitled, 
bat  may  elect  to  sne  for  diTWce  from  bed  and 
board  only. 

2.  DiTOBCB  9s3»e7— GENKKU.  ffTATUTK  OF  UU- 
TAnoW  HU  KO  AXTUOATIon  TD  DITOBOS 

Section  12  of  diapter  104  of  the  Code,  our 
general  statute  of  limitations,  has  no  applica- 
tion to  suits  for  divorce.  Suits  for  divorce 
being  cognizable  only  in  equity,  are  controlled 
solely  by  principles  of  equity,  and  the.  general 
statute  of  limitations  does  not  apply. 

3.  DzvoBOE  «=5 213— Trivial  indibobbtions 

or  WIFE,  AFFKB  DE8BBTI0N  BT  HtTSBAND,  DO 

NOT  jusnrr  denial  of  aliuont,  etc. 
Indiscretions  tit  the  vife  after  desertion  of 
her  by  the  husband  of  a  trivial  character,  or 
which  would  not  entitle  the  husband  to  a  de- 
cree of  divorce  from  bed  and  bocml  against  her, 
wiU  not  justify  tte  court,  in  a  suit  by  her 
acalnat  him  for  divorce,  in  denying  her  tempo- 
rary or  permanent  alimony  and  suit  money. 

4.  DiTOBCE  ^171,  172— ItentHDANT  ESTOP- 

no  bt  fbiob  i»cbu  against  dernsztb 
kattbbb;  bkoobd  of  fbxoi  diobbi  hat  be 
pixaobd. 

In  a  mbseqnent  suit  by  the  wife  against 
her  husband  for  divorce,  the  defendant  is  con- 
cluded and  estopped  by  a  prior  decree  of  the 
same  or  another  court,  from  setting  up  the  same 
matter  or  matters  of  the  same  character  in  de- 
fense of  the  suit  or  as  Justifying  desertion,  on 
which  he  was  denied  relief  in  his  suit  against 
her,  and  the  record  of  such  prior  deoee  may 
be  pleaded  and  relied  on  aa  evidence  of  hia 
abandonment  of  plalntUt  witbont  good  cauae. 

6.  DivoBCE  «=»213— Teat  wm  has  ttntso- 

DUCnVB  ESTATE  DOES  NOT  WABBANT  DENIAL 
or  ALUONT. 

The  fact  that  the  wife  has  real  and  personal 
estate^  but  practically  no  income  therefrom, 
from  which  she  can  derive  support,  will  not 
waitant  the  court*  in  a  suit  tor  Iwr,  in  denying 
her  temporary  or  permanent  alimony  w  suit 
money.  The  husband  is  bound  to  support  bis 
wife,  according  to  his  financial  ability,  out  of 
his  income,  which  is  the  proper  basis  nS.  any 
decree  against  him,  and  the  wife's  capacity  to 
earn  a  living,  or  her  ownership  of  sudi  separate 
estate,  cannot  be  pnperiy  taken  Into  otmsid- 
eration. 

6.  DiTOBOE  9=>213— Wife  heed  not  ubb  heb 

BEPABATS  ESTATE  TO  FBOSEOCTB  OB  DEncND 
A  SUIT. 

A  wife  is  not  bound  to  invade  the  corpus 
of  her  separate  estate  to  prosecute  or  defend  a 
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suit  for  (ttvoree  when  the  husband  has  ample 
income  from  which  he  can  supply  her  with  the 
necessities  of  life  and  protect  her  against  his 
wrongdoing. 

7.  DiVOBOB  ^>2S1— OffDBT  OANNOT  OEPBITB 

pLAiNTinr  WHS  or  dowbb  oe  mabttat. 

BIQHTS. 

Where  a  wife  is  decreed  a  divorce  a  mensa, 
the  court  pronouncing  such  decree  cannot  law- 
fully deprive  her  of  her  dower  or  other  marital 
rights  in  the  husband's  estate.  So  long  as  the 
bonds  of  matrimony  remain  unbroken,  she  can- 
not be  deprived  of  audi  marital  rights  In  her 
husband's  property. 

Appeal  tom  Glicult  Court,  Barbour. 
Oounty. 

Bin  for  dlTOTce  b7  lillie  Bishop  Kittle 
against  G.  Brace  Kittle,  irtth  answer  and 
crossbill  for  divorce  a  vinculo  and  from  bed 
and  board.  From  a  decree  denying  allow- 
ance of  alimony  pendente  lite  and  attom^'s 
fees,  from  the  overruling  of  her  demurrer  to 
the  matter  of  the  cross-bill  and  her  eicep- 
tlons  to  suificiency  of  the  answer  to  her 
bill,  and  from  a  final  decree  awarding  ber  a 
divorce  from  bed  and  board,  without  alimony 
or  suit  money,  complainant  appeals.  Revers- 
ed in  part,  affirmed  in  part,  and  remanded. 

Walker  &  '^yrer,  of  Martinsburg,  tat  ap- 
pellant 

J.  Blackburn  Ware  and  Frank  G.  Kittle, 
both  of  PhlUipi,  and  Ira  SL  Boblnsui,  of 
Charleston,  for  appellee. 

MILLBK,  J.  Divorce  from  bed  and  board 
was  the  subject-matter  of  plalntUTs  bill;  and 
In  the  defendant's  answer  he  not  only  con- 
troverted the  grounds  of  divorce  relied  on  by 
plaintiff,  but  undertook  to  set  up  against  her 
matter  for  aflSrmatlve  relief  and  for  a  decree 
a  vinculo  and  from  bed  and  board.  Defend- 
ant demurred  to  the  plaintUTs  bill;  and 
plalntlft  excQited  to  and  demurred  to  ^  de- 
fendant's answer,  as  not  consUtuttng  a  good 
d^oise  nor  pleading  matter  Justifying  the 
affirmative  r^ef  sought  Defaidant^s  de- 
murrer to  plalntUTs  bill  was  overruled.  Her 
exception  to  his  answer  was  also  overruled. 
But  the  court  sustained  ber  donurrw  to  tin 
matter  of  the  eross-hlU  In  so  far  as  it  sought, 
on  the  grounds  alleged,  a  decree  a  vinculo 
against  her.  After  the  Issues  were  made  up- 
on these  pleadings  by  general  replications 
and  special  reply  of  the  plaintiff  to  the  de- 
fendant's cross-answer,  the  cause  was  re- 
ferred to  a  commissioner,  who  took  the  testi- 
mony of  witnesses  and  made  certain  findings 
of  fact  and  omitted  to  make  certain  other 
findings,  to  which  report  the  defendant  ex- 
cepted on  certain  grounds,  mainly  that  the 
commissioner  had  omitted  to  find  certain 
facts  which  it  was  ctmceived  were  Justified 
by  the  evidence. 

Plaintiff's  appeal  Invfdves  three  decrees: 
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first  of  Mareb  7,  1918,  entered  shorUj 
after  tbe  Institution  of  her  suit,  denying  her 
an  allowance  of  alimony  pendente  lite,  suit 
money  and  attorney's  fees;  the  Be<xmd,  en- 
tered Uardi  5,  1919,  overruling  her  demurs 
rer  to  the  matter  of  the  defaidanfs  cross- 
answer,  and  also  her  exceptions  to  the  suffi- 
ciency of  bis  answer  to  the  matter  of  her 
bill ;  third,  the  final  decree  uptm  the  merits, 
whereby  ^  was  awarded  against  defendant 
a  divorce  from  bed  and  board,  but  was  de- 
nied alimony,  elthw  temporary  or  perma- 
nent, and  suit  money  for  the  prosecution  of 
her  suit  in  the  circuit  court  and  also  for  the 
prosecution  of  her  appeal  to  this  court  then 
applied  for. 

Plaintiff  seeks  to  rererse  die  decrees  below 
<mly  In  w>  far  as  they  deny  her  temporary 
and  permanent  alimony,  counsel  fees  and 
suit  money,  and  undertook  to  derive  her 
of  her  marital  .rights  In  the  defendant's  prop- 
erty. It  is  manifest  that  Qie  emm  In  the 
two  prior  decrees  were  all  carrrled  Into  the 
flnsl  decree^  and  being  so  Involved,  ve  need 
not  consider  separately  the  errors  in  the  In- 
terlocutory decrees,  for  disposition  of  the 
errors  aarigned  In  the  final  decree  will  dis- 
pose of  them. 

So  the  main  qoestiatt  to  be  cmsidered  in 
the  plaintiff's  ai^teal  Is  whether  she  was  en- 
titled to  temporary  alimony,  suit  mon^  and 
counsd  fees,  and  tm  final  decree  to  perma- 
nent alimony.  It  is  conceded  by  counsel  fw 
appelant  that  ttw  circuit  court  may  In  Its 
discretion  withhold  such  allowances,  at  least 
until  the  case  has  been  so  far  develi^ied  as  to 
dlsdose  the  rights  of  the  parties ;  but  coun- 
sel contend  that  on  final  decree  the  court  has 
DO  right,  except  tor  good  cause,  not  presented 
by  the  record  here,  to  deny  alimony,  tempo- 
lary  or  permanent,  and  suit  money  or  counsel 
fees.  Defendant  cross-assigns  error  and 
ae^  not  only  reversal  of  the  decree  a  mensa 
In  favor  of  plaintiff,  but  Justifies  tbe  denial 
-of  alimony,  temporary  or  permanent,  and 
suit  money,  upon  the  following  comprehen- 
sive grounds:  First,  for  want  of  equity  In 
the  bill;  second,  upon  the  ground  that  the 
'Commissioner  found  and  the  court  decreed 
that  the  plaintiff  was  not  free  from  blame 
for  the  desertion  of  her  by  her  husband; 
third,  because  the  plaintiff  failed  to  sustain 
by  proof  the  allegations  of  her  bill  that  de- 
fradant  had  deserted  her  without  Justifiable 
cause;  fonrtb,  that  the  plaintiff  was  pos- 
sessed of  a  substantial  amount  of  property, 
real  and  personal,  and  was  shown  to  have 
earning  capacity  as  a  seamstress,  by  which 
she  could  maintain  herself;  fifth,  that  the 
defendant  on  the  matter  of  his  cross-bill  was 
himself  entitled  to  a  divorce  from  {dalntiff, 
denied  blm  by  the  final  decree. 

The  alleged  want  of  equity  in  the  bill  Is 
founded  upon  two  theories:  (a)  That  as  the 
alleged  desertion  by  defendant  occurred  more 
than  Uiree  years  before  suit  brought^  divorce 


a  vinculo,  warranted  by  the  statute,  <xily 
could  be  decreed  plaintiff;  and  (b)  that  as 
more  than  five  years  bad  elai>8ed  before  suit 
brought,  she  was  barred  by  the  general  stat- 
ute of  limitations,  section  12  of  chapter  104 
of  the  Code  (Code  1913,  |  4426). 

[1]  The  first  point,  we  think,  is  wholly  un- 
founded In  law.  It  Is  true  our  statute  makes 
desertion  for  three  years  ground  for  divorce 
a  vinculo,  but  It  does  not  require  the  Injured 
spouse  to  sue  for  full  relief  or  none.  The 
policy  of  our  law  Is  to  discourage  divorcer 
By  providing  for  divorce  a  mensa,  It  encour- 
ages reconciliation.  To  construe  the  statute 
as  counsel  for  defendant  construes  It,  would 
result  in  encouraging  collusive  practices  by 
the  parties  to  obtain  divorces.  Then  all  the 
offending  party  would  have  to  do  to  obtain  a 
complete  divorce  would  be  to  lUwent  himself 
for  the  required  period.  It  does  not  matter 
that  deserticm  fbr  three  years  is  cause  for 
divorce  a  vincnlo.  If  properly  construed  the 
statute  gives  the  eomidi^iing  party  right  of 
el«ctl(Hi  to  sue  for  the  one  cAr  the  other  kind 
of  relief.  We  are  cited  by  counsel  to  2  N^aon 
on  Divorce^  {  who  for  his  text  dtes 

Burlage  t.  Burlage^  66  Mich.  024,  82  N.  W. 
86&  In  tbe  Hiehigan  Case  the  srite  sued  and 
was  decreed  a  divorce  fnmi  bed  uid  board. 
She  dU  not  appeal,  bat  the  husband  did. 
The  court  said  if  she  had  appealed,  as  tbe 
grounds  alleged  and  proren  Justlfled  It,  tbe 
court  would  not  have  hesitated  to  grant  an 
absolute  divorce.  Hie  court  <Aose  to  modify 
the  decree  notwithstanding  tiie  fiillure  of 
plaintiff  to  appeal,  basing  Its  action  on  the 
statute  of  that  state  authorizing  the  court  on 
application  to  decree  an  absolute  divorce 
when  it  api^eared  proper  to  do  so.  In  Michi- 
gan it  appears  that  the  statute  relied  upon  by 
the  court  evinces  a  public  policy  different 
from  our  state.  We  have  no  statute  dtrfng 
so,  nor  is  there  any  decision  of  this  court 
Justl^ng  us  in  giving  to  the  injured  sjwase 
relief  not  sought  by  tbe  pleadings.  So  far 
as  we  have  Indicated  an  oplnton  upon  this 
question  by  dictum  or  otherwise  we  have 
held  that  the  Injured  party  has  the  right  of 
election  whether  he  will  apply  for  the  whole 
relief  to  which  he  or  she  may  be  entitled,  and 
if  he  la  denied  relief  a  mensa,  be  is  not  by 
such  a  decree  precluded  or  estopi>ed  from 
maintaining  a  suit  for.  a  divorce  a  vinculo 
upon  good  grounds  Justifying  the  same. 
Lang  V.  Lang,  70  W.  Ya.  205,  208,  209, 73  S.  E. 
716,  38  L.  B.  A.  (N.  S.)  950,  Ann.  Cas.  1913D, 
1129 ;  Maxwell  v.  Maxwell,  7fi  W.  Va,  521.  84 
S.  E.  251;  Crouch  v.  Crouch,  78  W.  Va.  708, 
713,  90  S.  B.  235. 

[2]  On  the  second  proposition,  that  the 
general  statute  of  limitations  bars  plalntilTa 
right,  our  answer  is  that  the  statute  has  no 
application  whateoever.  We  have  no  statute 
of  limitations  relating  to  cUvorce.  Tbe  rem- 
edy for  divorce  Is  In  equity,  not  at  law,  and 
It  Is  plainly  amareat  that  section  12  ot  diap- 
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ter  lOi  of  tbe  Code,  our  general  statute  of 
liniltatlons,  does  not  in  any  way  cover  di- 
vorce. That  section  applies  only  to  snch  ac- 
tions as  would  survive  In  case  a  party  die. 
If  It  did  apply,  the  answer  to  the  defendant's 
plea  Is  complete  In  section  18  of  the  same 
chapter.  The  bill  sbaws  on  Its  face  deser- 
yon,  the  acqttlsltloD  by  defendant  of  a  resi- 
dence In  Nevada  Immediately  after  hla  deser- 
tion, and  that  be  continued  to  maintain  his 
residence  there  op  to  the  time  of  this  suit 
Said  section  18  eliminates  from  the  period 
of  limitations  the  time  of  bis  absence.  Di- 
vorce being  the  subject  of  equity  cognizance, 
in  the  absence  of  any  statute  only  principles 
of  delay  or  laches  In  the  bringing  of  the  suit 
could  apply.  That  tbe  general  statute  of  lim- 
itations has  no  application  In  cases  of  divorce 
Is  well  settled  by  the  authorities.  1  Nelson 
4MI  Divorce,  f  61T;  2' Bishop  on  Marriage, 
Divorce  and  Separation,  H  42^  639.  We  have 
not  overlooked  section  10  ct  chapter  64  of  tbe 
Code  (Code  Supp^  iSlS,  %  8645).  relating  to 
adultery  as  grounds  of  divorce,  drying  to  the 
courts  right  to  decree  a  divorce  on  that 
groond  occnrring  more  than  three  years  be- 
tme  the  Institution  of  the  suit. 

[3]  Onr  next  subject  of  inqpliy  iji.  Was  the 
decree  denying  aUxpony  and  suit  money  Justi- 
fied CO  the  tbsiny  Uut  platntUf  wa«  not 
wholly  wltlioat  faiflt  In  bringing  about  tbe 
■eparatlont  Begardleas  of  the  fladli«  d  the 
commtmrioDer  and  the  decree,  the  court 
awarded  the  plaintiff  a  decree  a  mensa, 
•irhtdi  would  be  Inomalstent  vlth  the  theory 
of  &nlt  on  her  part ;  for  If  she  was  at  fault. 
She  would  not  be  entitled  to  rdiel  We  have 
carefully  considered  tbe  evidence  on  which 
tbe  commbsioQer  and  the  court  found  plain- 
tiff not  wltluHit  fault  In  our  opinion  these 
findings  are  not  Jnatlfled  by  Uie  evidence,  and 
m  ftr  as  tlie  defendant  Is  not  concluded  by 
the  decree  at  Uie  Secmd  Judicial  District 
Court  of  tbe  State  of  Nerada,  in  and  ft»r  the 
County  of  Washoe^  whteh  denied  tf>  him  a 
decree  of  divorce  against  plainttB^  the  erl- 
dexe  relates  solely  to  tbs  supposed  indlscie* 
ttone  of  tiie  ^IntlO  In  being  seen  on  the 
afreets  of  her  native  town,  aftw  Oie  aepara- 
tlm,  with  a  promtnent  business  man  resid- 
ing there  and  boarding  at  the  same  restaur- 
ant or  boardli^  houses  where  tbe  plalntifl 
after  the  separation  had  secured  board.  It 
Is  conceded  that  the  commissioner  found  tiiat 
tbete  was  not  the  slightest  evidence  of  crlm* 
Inaltty  between  these  persons;  and  both  ex- 
plain the  circumstances  of  their  being  to- 
geth»  on  the  street  on  the  way  to  and  from 
their  boarding  house,  and  once  accidentally 
meeting  each  otho-  on  a  train,  the  plaintiff 
liaving  been  on  a  visit  to  her  sister  at  Clarks- 
burg, and  the  other  party  returning  home 
after  an  absence  on  business,  and  also  the 
fact  that  tlwy  exchanged  small  gifts  of  flow- 
ers and  handkerchiefs  at  Christmas  time, 
when  boarding  at  a  boardJi^r  luinse  by 


V.  KITTLiB  801 

SB.) 

Mrs.  Robinson,  wlOt  whom  ttiey  also  ex- 
changed small  gifts.  We  think  these  facts 
and  circumstances  too  trivial  to  Justify  the 
Inference  of  wrongdoing.  After  defendant's 
desertion  of  plalntUf  she  was  deprived  of  a 
home  by  the  deaths  of  her  father  and  mother, 
and  the  circumstances  under  which  she  was 
placed  thereafter  were  mainly  dne  to  tbe  de- 
sertion  of  her  by  the  defendant. 

[4]  The  third  ground  relied  upon  to  su[>- 
port  the  decree  denying  alimony  and  suit 
money,  that  the  plaintiff  failed  in  the  burden 
of  showing  the  desertion  was  without  her 
fault,  is  met,  in  part  at  least,  by  the  plea  of 
former  adjudlcatlm  by  the  conrt  in  Nevada 
and  by  the  record  of  the  proceedings  in  that 
court  introduced  In  evidence.  Practically 
every  ground  set  up  In  the  answer  of  defend-  ' 
ant  to  defeat  the  plaintiff  In  this  cause,  with 
perhaps  the  me  excepticm  covered  by  para- 
graph 4  (e)  of  fbe  cross-bUl,  were  those  relied 
upon  by  defendant  in  the  Nevada  conrt, 
where  the  plaintiff  here  appeared  and  made 
her  defense,  and  where  the  defendant  here 
failed  to  obtain  a  decree  of  dlvtnrce  against 
her.  To  Justify  abandonmoit  the  cwduct  re- 
lied on  must  be  such  as  to  afEnrd  grounds  tor 
divorce  from  bed  and  board.  Beholds  v. 
Reynolds.  68  W.  Va.  IB,  60  &  XL  881,  Ann. 
Gas.  19m,  88»;  AlUn  v.  Alklre^  88  W.  Va. 
617,  U  S.  E.  11;  Martin  v.  Martin,  88  W.  Ta. 
693,  U  S.  &.  12.  At  most  tbe  allegatUms  of 
the  answer  to  the  present  bin*  wUh  tiie  ex- 
ertion noted,  substantially  the  same  as  the 
allegations  of  his  bill  fit  complaint  In  the  Ne- 
vada court,  amount  to  nothing  more  than 
criticisms  of  ri*int<ff  for  having  disagreed 
with  him  on  their  wedding  trip,  as  to.  a  loan 
of  money  abmit  to  be  made  d^imdaat  to 
his  cousin  in  another  state  wlt&out  taking  a 
note  or  other  security  therefor;  her  e^are^ 
sions  of  dlssatlsfsction  with  him,  a  traveling 
saleunan,  absoit  from  home  a  greater  part  «C 
the  time.  In  ependii^  ids  time  with  hla  'par- 
ents, and  negiectlng  her  residing  with  her 
parents  In  tlie  same  town;  to  the  criticism  of 
defendanf  a  broOiera  and  oken,  and  of  her 
alleged  anarrelsome  dliQ>osltl«i,  and  other 
complaints  of  this  <Aaracteri  all  of  whidi 
were  denied  by  idaintitt  or  explained  in  her 
testimony,  and  aa  to  which,  unless  it  be  the 
subject-matter  of  paragraph  4  (e)  of  defend- 
ant's answer,  the  defendant  is  ctHtdi^ed  by 
the  adjudication  ogaluat  him  In  llie  Nevada 
court. 

The  next  subject  of  Inquiry  [oesented  to  us 
is,  Can  the  decree  d^iylng  alimony  and  suit 
money  be  sustained  on  the  new  mattor  of 
paragraph  4  (e)  relied  on?  0^  commissioner 
found  as  a  fact  that  the  allegations  ther^ 
of  unnatural  and  disgusting  desires  and  pro- 
pensities oa  the  part  of  plalntifl  were  not  sus- 
tained by  the  proof,  and  one  of  the  exc^tlona 
of  defendant  to  the  r^rt  related  to  thte  sub- 
ject, which,  with  his  other  exceptions,  war 
orermled.  We  think  the  finding  otjOie  cob« 
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mlsaloner  was  folly  Justlfled,  and  the  action 
of  the  court  in  overruling  his  exceptions  was 
right  But  If  It  were  true  as  alleged  in  the 
answer,  the  fact,  as  we  decided  in  HufF  v. 
Hutr,  73  W.  Va.  330.  80  S.  E.  846,  51  U  R.  A. 
(N.  SO  282,  wbeT8  the  all^atlons  of  d^end- 
anfs  answer  were  substantially  the  same  as 
defendant's  allegations  in  this  case.  cODStl- 
tuted  no  good  ground  for  the  breaking  off  of 
the  marital  relation.  The  plaintiff,  in  her 
replication  to  defendant's  answer  and  in  her 
testimony,  flatly  denies  the  truth  of  this  alle- 
gation, although  the  defendant  in  his  testimo- 
ny as  vigorously  affirms  the  truth  thereof. 
The  defendant,  as  corroborating  his  testimony, 
relies  upon  a  letter  which  he  wrote  plaintiff 
after  the  Institution  of  his  suit  against  her  in 
the  State  of  Nevada,  wherein  he  referred  in 
an  tudeflnlte  way  to  matters  supposed  to  be 
known  to  her,  which  out  of  consideration  for 
her  he  had  omitted  from  his  bill,  but  said  If 
die  wished  to  go  into  those  matters  he  would 
amend  his  bill  and  give  them  .an  airing;  and 
it  la  Us  contention  titat  she  replied  to  this 
letter,  admitting  the  accosation  but  saying 
that  what  she  had  done  was  done  in  a  fit  of 
love  or  pasdon.  Unfortunately  tar  him  she 
denies  writing  sndi  a  letter.  The  letter  was 
not  produced.  He  attempts  to  account  for  Its 
absrace  by  saying  that  It  was  lost  1^  his  at- 
torney In  Nevada,  but  the  existence  of  such 
a  letter  is  not  attanpted  to  be  established  by 
anyraie  accept  ^e  detoidant.  As  oorroborat- 
ing  tbe  plaintiff  she  Introduced  two  letters 
written  by  defendant  to  her  immediately  aft- 
er he  abandoned  her  In  August  1912,  and  be- 
fore abe  WAS  made  amre  of  the  fact  of  Oie 
abandonmuit,  In  whidi  he  made  the  most  fer- 
vent proteetati<ms  oi  Us  lore  and  aflecUmi 
for  her,  and  made  no  reference  to  his  intent 
to  atmndtm  her.  If  be  had  been  offended  by  her 
recent  unnatural  desires  and  propeWtleB  as 
he  alleges  in  his  answer,  naturally  be  would 
not  ^ve  left  her  onbraces,  as  the  evidence 
sliowB  he  did,  so  soon  aftmreids,  and  writr 
ten  ber  Ibese  affectionate  letters.  He  at- 
tempted to  explain  these  letters  l^say^  that 
be  tboogfit  it  neoessary  to  deceive  her.  But 
why  deceive  ber,  wben  she  was  so  aooa  to  be 
undeceived  by  Us  actions?  But  whatever 
was  bis  purpose  tbeiy  cmstltate  plain  evl- 
doice  in  sniqTort  of  ^aintiff  and  against  de- 
fendant, justuyinv  at  least  the  finding  of  the 
commlssloaer  and  court  that  .the  new  matter 
of  tbe  answer,  if  matolal  and  defenstve,  wu 
not  sustained.  Moreover,  tlie  evldouie  diows 
Out  After  readilng  Nevada  and  taking  np 
his  residence  there,  defendant  continued  for 
several  months  to  send  plaintiff  twenty  dol- 
lars per  month  for  ber  support  and  mainte- 
nance. If  she  bad  offimded  Um  In  Om  way 
be  mm  represents,  giving  Um  cause,  as  be  al- 
leges, for  abandmment,  it  is  nnllk^  that  be 
woniA  bave  volunteered  tUs  sopport  But 
la  not  the  defendant  caodnded  by  the  decree 
against  him  In  Nevada?  If  the  (Purges  in  the 
Idll  UL  complaint  in  tbe  Nevada  court  amount- 


ed to  anything,  as  grounds  of  dlverce  tbdr 
ettect  was  cruel  and  Inhuman  treatment,  and 
we  think  the  new  matter  diarged  in  tbe  an- 
swer in  this  case  was  matter  of  tbe  aame 
general  diaracter,  which  he  could  have 
pleaded,  and  threatmed  to  plead  but  did  not 
If  the  matter  of  the  cros»^bill  had  been  adul- 
tery or  some  other  cause,  of  course  defradant 
would  not  have  been  precluded  by  the  adjudi- 
cation  tn  Nevada.  Crouch  v.  Croudi,  supra. 
Relying  on  cruel  and  Inhuman  treatmait  in 
tbe  Nevada  court,  defmdant  was  bound  to  al- 
lege acta  of  that  character.  He  could  not 
.withhold  some  grounds  of  the  same  character 
known  to  him,  and  after  btSng  denied  rdief 
rely  on  them  in  a  new  suit  by  him  or  In  de- 
fense of  a  suit  by  his  spouse  against  him,  as 
acts  Justifying  abandonmrat  Crouch  v. 
Crouch,  supra,  78  W.  Va.  708,  713,  90  S.  & 
236.  1  Ndson  an  Divorce,  pp.  614,  61S. 

{(]  Next  we  have  presented  the  qnestkm. 
whether  the  fact  that  the  plaintiff  owned  real 
and  personal  estate  valued  at  the  sum  ttt 
seven  or  Mght  thousand  dollars,  and  had  a 
net  Income  tlierefrom  of  less  than  one  hun- 
dred dollars  per  year,  Justified  tbe  court  In 
denying  her  alimmiy  and  suit  money.  Tbe 
evidence  shows  that  defendant  had  an  income 
of  about  $250.00  per  mcmth,  or  ¥3,000.00  per 
year.  He  was  in  good  health  and  bad  la^ 
earning  powers.  In  our  i^^ion  (be  decree 
denying  alimmiy  and  suit  mnoey  can  find  no 
Just  lodgmmt  In  the  fact  that  plaintiff  owned 
this  property.  It  was  an  inheritance  from 
her  father's  estate,  coming  to  ber  after  tbe 
plaintiff  deserted  her,  Undw  these  omdl- 
tlons  defendant  could  not  be  excused  tnm 
performing  his  marital  duties  to  support  and 
maintain  his  wife  out  of  his  income.  As  a 
general  rule  the  basis  for  aU  decrees  for  all- 
numy  is  the  lucmne  of  tbe  bnsband,  and  tbe 
amount  decreed  dionld  be  in  some  just  ^o- 
portlon  to  bis  abUUy  to  earn  monegr  and  ss 
will  wable  Oie  wife  to  malnteln  beradf  com- 
fortably in  ber  statUm  In  life.  B^mdds  v. 
Reync^a^  mspn;  Id,,  72  W.  Va.  849,  78  S.  B. 
860;  Henrie  v.  Henri^  71 W.  Va.  181.  70  S.  & 
8S7;  Goff  v.  Gofl.  60  W.  Ta.  9,  21.  S3  Su  E. 
769,  9  Ann.  Caa.  1068;  Ooger  t.  Ooger,  48  W. 
Va.  ISB,  85  8.  a  828;  Wasa  t.  Waas,  42  W. 
Va.  460,  461,  26  8.  B.  4i0.  Ordinarily  the 
wlffe^s  estate  and  capad^  to  earn  mooeir. 
wbOB  the  bosband's  incwne  is  ample  and  saf- 
flcient  to  make  provisions  for  bts,  are  not 
questions  fw  cmDrideratlim.  Sprary  r.  SpK^ 
ry,  80  W.  Va.  142, 1B6,  82  8.  BL  574;  GrsiUe 
OraUe.  84  Va.  198,  200^  6  8.  a  12;  UiDer  t. 
UiUer,  02  Va.  196, 28  8. EL 232;  HarriST.Bai^ 
ris,  31  Oral  (Va.)  18,  17;  McKinney  ▼.  Mo- 
Klnney,  80  W.  Va.  746,  98  8.  B.  831. 

[I,  I]  What  we  have  just  said  an  flie  qnea- 
tlon  of  allmmy  la  particularly  appUcaUe  to 
the  right  of  tbe  wife  to  pennanent  alinumy, 
:  but  tbe  prlndifles  Involved  are  appAlcaifle  mh- 
ea,  but  in  a  limited  senses  to  tempwaiy  ali- 
roony  and  snit  m<mey.  It  is  cmCended  by 
counsel  for  defendant  that  our  statute,  sec- 
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tton  9  of  diapter  64  of  flie  Oode  (Code  TBiZ, 
I  3644),  limits  the  coart  bi  awarding  tempo- 
nry  aUmony  and  sntt  mon^  to  socb  sum  or 
sums  as  may  be  necessary  for  tbe  mainte- 
nance of  the  wife  and  to  oiable  her  to  carry 
on  her  eoit,  etc.,  and  In  as  modi  as  the  record 
shows  plaintiff  had  estate,  though  no  ede- 
'Quate  income  therefrom,  the  neoes^ty  c<m- 
tonplated  by  the  statute  for  audi  allowance 
does  not  a^war  In  this  case.  Numeroos  au- 
thorities are  cited,  which  it  is  assumed  sap- 
port  this  ccmtentlou;  but  whatever  may  be 
the  law  elsewhere,  aoch  Is  certainly  not  tbe 
rule  In  this  State.  A  wife  la.  not  bonnd  to  go 
into  the  corpus  of  her  estate  to  maintain  her- 
self or  to  prosecute  or  defend  a  salt  for  di- 
vorce, If  she  has  ample  Income  from  her  es- 
tate^ to  maintain  herself  and  jvosecute  her 
suit;  the  court  might  within  ito  discretion 
dwy  her  temporary  allm<my  and  suit  money; 
bot  where  her  income  is  inadequate  tor  these 
puiposes,  the  necessl^  which  Uie  stetnte  con- 
templates Is  present  It  is  necessary  for  her 
to  bare  money,  to  enable  her  to  prosecute  or 
d^aid  the  suit  In  Pec^  t.  Marilng^  Admr., 
22  W.  Ta.  70S,  this  court  held  the  husband  to 
be  UaUe  to  the  counsel  tor  his  vrite  where  tbe 
suit  was  tor  dlTwoe  a  mensa  because  of  the 
fauri>and*a  cruelty  or  because  of  apprebendon 
oo  her  pari;  of  bodily  harm,  and  she  sno- 
oeeded  in  the  snlt  This  was  based  on  the 
c(»Dmon-Iaw  liability  of  the  husband  to  any- 
one who  ml«ht  furnish  the  wife  with  the 
necessaries  of  life.  In  2  Bishop  on  Marriage, 
Divorce  and  Separation,  S  976,  the  liability  of 
the  hosband  to  provide  the  wife  with  suit 
money  where  she  is  without  means  is  said  to 
be  a  part  of  the  same  doctrine  on  which  al- 
lowance of  temporary  alimony  is  Justified.  It 
is  only  where  tbe  Income  of  the  wife  from  her 
estate  Is  ample  to  maintain  her  and  enable 
her  to  prosecute  her  suit  that  conrte  have  dis- 
cretion to  withhold  temporary  alimony  and 
suit  mon^.  1  B.  C.  L.  pp.  8&i,  910.  As  the 
facte  are  presented  in  this  case  we  think  they 
not  cmly  justified,  bat  in  Justice  and  equity 
demanded,  a  decree  not  only  for  permanent 
alimony  but  for  a  sum  sufficient  to  have 
maintained  the  plaintifl  pending  the  suit  in 
the  court  below  and  npw  appeal  In  this  court 
and  for  a  reasonable  sum  for  counsel  fees  and 
otitier  suit  eocpauieB,  and  that  tbe  decree  be* 
low  must  be  reversed  for  denying  her  this 
reUef. 

^niis  fifth  point  urged  1^  defttidant  In  sup- 
port of  the  decree  nam^,  that  he  and  not 
plaintiff  was  oititled  to  a  decree  a  mensa  up- 
on the  new  matter  in  his  answer,  has  already 
beai  di^Kwed  <^  Jostling  the  cfmclnsion  al- 
ready indicated. 

Inasmudi  as  the  ooort  below  denied  all- 
mcoy,  temporary  and  peimanemt  and  suit 
money,  and  also  denied  plaintiff  any  allow- 
ance tor  either  maiutraianoe  or  expenses 
pending  this  appeal,  her  counsel  say  we 


should  proceed  to  prmounce  such  decree  In 
her  favor  as  the  facte  appearing  <m  the  rec- 
ord will  Justly  warrant  The  practice  ob- 
served here  in  auch  cases  is  to  refer  the  mat- 
ter of  such  allowances  to  tbe  circuit  c^nrt 
subject  to  review  here  If  they  be  too  small  or 
too  large.  We  think  this  is  tbe  better  prao- 
tlce  and  tbat  it  ought  to  be  fiollowed  as  here- 
tofore. 

The  last  point  of  arm  relied  upon  by  ap- 
pellant la  Out  the  decree  undertook  to  de- 
prive her  of  any  interest  as  doweress,  dis- 
tributee or  ottierwise  In  the  property,  real  or 
personial,  of  defendant  We  think  tills  pc^t 
is  well  founded  and  that  the  decree  in  this 
particular  also  should  be  reversed.  A  decree 
a  m^sa  Is  not  a  dlsscdutlni  of  the  marriage 
bonds,  and  so  long  as  the  marital  r^tlonshlp 
exists,  the  wife  can  not  be  deprived  of  her 
maritel  righte  whi<3i  the  law  gives  her  In  her 
husband's  property.  The  decree  against  a' 
husband  for  a  dlvwce  a  mensa,  by  section  16 
of  chapter  66  of  the  Code  (Oode  1918,  f  8664), 
would  operate  to  dei»rive  him  oC  curtesy  in 
hlB  wife's  estete.  Section  U  of  diapter  84 
(sec  3648)  does  not  authorize  the  court  on  de- 
creeii^  a  divorce  to  the  wife,  to  dq^ve  her 
of  her  maritel  rights. 

For  the  errws  In  the  decree,  in  the  particu- 
lars Indicated,  the  same  will  be  reversed,  and 
in  all  other  re9>ecte  affirmed,  and  the  causa 
will  be  remanded  to  tike  circuit  court  for 
further  iwoceedlngs  to  be  had  tber^  In  ac- 
cordance with  the  prindi^  her^  enimct- 
ated  and  farther  according  to  tbe  rules  and 
prindides  governing  courts  oC  equity. 


m  W.  Tr.  84) 

MICHAEL  V.  DONOHOB  et  aL   (No.  8966.) 

(Supreme  Ooort  of  Appeals  of  West  Virginia. 
March  28, 1920.) 

(BvIMhu  bp  the  Coui%) 

1.  PlKADING  «=>106Cl>— DlFWfSB  THAT  flUrT 
Z8  SDHATUBI  HAT  BE  HADE  BT  PUU  IH 
ABATBICBNT. 

nie  defense  that  a  salt  upon  a  promissory 
note  ii  prematurely  brought  for  the  reason  that 
a  condition,  upon  the  iMrfiormance  of  wbidi  tbe 
right  to  sue  depends,  has  not  been  performed, 
may  be  made  by  a  plea  in  abatement  even 
thoufffa  advantage  might  be  taken  tbenai  in 
other  ways. 

2.  Pleading  «s930S— OppoBrrr  fabtt  held 

HOT  EnTrTLBD  TO  OTEB  OF  DECBBBS  HI  BAHE 
OOUBT  BEnSBBD  TO  IV  A  FLEA  IH  ABATE- 
MENT. 

Where  a  plea  in  abatement  refers  to  cer- 
tain decrees  ^tered  in  a  cause  In  the  same 
court  in  which  the  BUit  Is  pending,  and  alleges 
that  certain  facts  will  appear  therefrom,  tne 
opposite  party  is  not  entitled  to  have  t^er  of 
sudi  decnes,  npra  demurring  to  such  plea,  tor 
the  purpose  of  showing  tliat  tliey  do  not  support 
the  allegatlcns  of  fact  oontained  in  the  plu. 


4s»mr  etber  oaaes  see  sanw  topic  and  KOY-NCHBBR  In  all  Ker-Nomlwea  Diserts  and  Indexee 
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3.  WOBDS  AND  PHBASES— "SBTTLKMKHT." 

The  term  "settlemeiit"  may  be  used  In  tbe 
Mine  (tf  payment,  or  it  may  be  need  In  the 
KDM  of  adJuMment  ot  aacertainment  of  a  bal- 
ance between  eontendlnf  parties,  depending  up- 
on the  circumstancea  under  wfaidh,  and  the  con- 
nection in  which  use  of  the  term  Ib  made  (citing 
Word*  and  Phraaei,  Firat  and  Second  Series, 
SettkO- 

4.  PABTnEBSHIP  ^»S47  —  KOTS  PATABUB 
WHIN  PAStTNEBSHIP  BUBXRESB  HAS  BEBN  SET- 
TUD  IB  UATDBKD  BT  DMBB  ABOSBTAXNIHa 
AlCOUlfT. 

Where  one  partner  aells  Ua  Interest  in  a 
Mock  of  merchandin  to  another  and  takes  the 
note  of  aodi  other  for  tiie  amount  agreed  upou 
aa  the  Talne  <tf  aocb  interest,  but  stipulates  in 
such  note  that  the  same  shall  not  be  im^able 
nntU  the  partnership  buainess  has  been  settled, 
either  amicably  or  a  decree  of  coart,  such 
condition  has  been  met  when  suit  has  been 
brought  for  the  purpose  of  settling  such  part- 
nership affairs,  and  a  decree  entered  therein 
ascertaining  that  one  party  ia  indebted  to  the 
other  nptm  snch  MtUonent^  and  the  amount 
thereof. 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  J.  C  Michael  against  M.  E.  Don- 
ohoe  and  otbers.  From  a  Judgment  abating 
the  action,  plaintiff  brings  error.  Reversed, 
finding  for  plaintiff  on  matters  set  up  in  plea 
of  abatement,  and  Judgment  rotdered  accord- 
ingly, and  cause  remanded. 

W.  B.  ft  n.  L.  MazwcU,  of  Elklns,  for  plain- 
tiff in  error. 

A.  IL  GnnBin^am,  of  Farsoiu,  tor  d^isnd- 
ants  in  error. 

RITZ,  J.  On  the  Ist  of  September,  1913, 
the  defendant  M.  B.  Donoboe,  who  was  at 
that  time  M.  E.  Durkin,  and  one  Jessie  E. 
Michael,  the  assignor  of  the  plalntUT,  were 
partners  In  business.  On  ttiat  day  the  defend- 
ant Mrs.  Durkin,  now  Mrs.  DoD<Aoe,  bought 
the  Interest  of  Mrs.  Michael  in  the  stock  of 
goods,  and  executed  to  her  In  payment  there- 
for the  note  sued  on  In  tbla  case,  which  la  in 
the  words  and  figures  following: 
"$772JiO.  Sept.  1,  1913. 

"When  the  partnership  heretofore  existiiig 
betweeo  Mrs.  M.  E,  Durkin  and  Mrs.  Jessie  E. 
Michael,  under  the  firm  name  and  s^le  of  M. 
B.  Durkin  &  Co.,  has  been  settled,  that  is  alt 
partnership  busioess  has  been  settled  whether 
amicably  or  by  the  decree  of  court,  then  on  de- 
mand, we  promise  to  pay  to  Ura.  Jessie  E. 
Michael  tiie  sum  of  seven  hundred  and  seventy- 
two  60/100  dollars,  with  interest  from  this 
date. 

"This  note  Is  given  for  one-balf  of  the  stock 
of  merchandise  belonging  to  said  firm  In  ac- 
ceptance of  a  written  proposition  made  this  day 
by  said  Mrs.  Michael,  and  to  the  payment  of 
thia  note  we  bind  onxaelves  Jointly  and  sever- 
ally. U.  E.  Darkin. 

"M.  0.  King." 


It  will  be  observed  that  this  tranaactioo 
disposed  of  tie  stock  of  merchandise,  Mrs. 
Durkin  acquiring  the  interest  of  Mrs.  Michael 
therein.  The  parties  did  not  settle  their  part- 
nership affairs  amicably,  but  shortly  after  the 
transaction  above  referred  to  Mrs.  Michael  in- 
stituted a  suit  In  the  circuit  court  of  Barhonr 
county  for  the  purpose  of  having  settlement 
thereof.  This  cause  was  referred  to  a  com- 
missioner and  accounts  taken.  A  ntunber  of 
exceptions  were  made  to  his  report,  which 
were  disposed  of  by  the  court,  and  a  decree 
thereupon  entered,  determining  that  Mrs.  Dur- 
kin had  withdrawn  from  the  partnership  $754.- 
25  more  than  had  been  withdrawn  by  Mrs. 
Michael,  and  decreed  In  favor  of  Mrs.  Michael 
against  Mrs.  Durkin  for  one-half  th6re<rf, 
$377.12.  All  of  the  record  of  the  chancery 
proceeding  Is  not  In  this  case,  but  presumably 
all  of  the  debts  of  the  concern  were  taken 
care  of  before  this  decree  was  entered.  It 
appears  further  that  there  were  some  unpaid 
accounts  due  the  firm,  amounting  In  the  ag- 
gregate to  something  over  $400,  some  of  which 
It  was  hopeA  might  be  collected,  and  with  a 
view  of  collecting  them  Mrs.  Dnrkta  was  ap- 
pointed a  special  receiver  for  the  purpoea  on 
the  motion  of  Mrs.  Midiael.  She  baa  col- 
lected some  small  amounts  of  these  acoooata 
from  time  to  time,  and  has  made  reports  of 
these  collections.  After  the  entry  of  the  de- 
cree, ascertaining  the  Indebtedness  of  Mrs. 
Donohoe  to  Mrs.  Ml(^^,  the  plaintiff,  as- 
signee of  Mrs.  Michael,  brought  this  action  at 
law  upou  the  note  above  set  oat,  alleging  in 
his  declaration  that  the  partnership  affairs 
had  been  settled,  and  that  the  note  was  there- 
fore due  and  remained  unpaid.  The  defend- 
ants filed  their  plea  la  abatement  at  rules 
upou  the  ground  that  the  suit  was  prraaa- 
turely  brought.  In  this  plea  the  note  was  set 
out  in  hGK  verba,  and  It  vras  alleged  that  the 
partnership  affairs  of  the  parties  had  not 
been  settled  In  accordance  with  the  stipDla- 
ttons  contained  hi  the  note,  and  Uiat  the 
plaintiff  was  not  entitled  to  maintain  a  salt 
thereon  until  anch  settlement  had  been  had, 
wherefore  the  plaintiff's  suit  should  be  abat- 
ed, and  in  this  plea  reference  was  made  to 
the  decrees  altered  in  the  chancery  canse  1^ 
their  date,  and  the  style  (ff  the  cause,  as  sup- 
porting Oie  allegations  of  fact  contained  In 
the  plea.  Tbeplalntlff  demnrredto  tblsfdea  in 
abatement,  at  the  same  time  craving  oyer  of 
the  decrees  rrferred  to  In  the  plea,  ttie  demur- 
rer being  based  upon  two  grounds:  First,  that 
the  matter  set  np  In  the  plea  is  not  prop»  mat- 
ter of  abatement;  and,  secwd,  that  ercD 
though  it  is,  a  reading  of  Uie  decrees  shows 
that  the  partoersliip  affaira  in  fact  bad  beeo 
settled,  and  contradlctB  the  allegatiaia  of  the 
plea  in  that  regard.  This  demurrer  was  bj 
the  court  overruled,  and  trial  bad  npon  the 
plea.  Upon  this  trial  the  decrees  entered  In 
the  chancery  cause  were  Introduced  In  ert- 
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denes,  but  not  all. (tf  tbe  reond,  and  tlie  ftcts  1  therectf  In  order  that  a  demurrer  or  objeo- 


appearlng  are  aa  above  delineated.  Upon  thla 
showing  the  drcolt  eoort  found  that  the  jdea 
In  abatemoit  was  snatalned,  and  entered 
judgment,  abating  the  ^IntUFa  anlt,  to  re- 
view whkb  Judgment  thla  writ  of  error  Is 
proeecnted. 

The  first  proposition  relied  upon  by 
the  plaintiff  is  that  the  court  erred  In  over- 
mllng  his  donnrrer  to  the  plea  in  abatemoit 
He  omteods:  First,  that  the  matters  set  np 
In  said  plea  are  not  proper  matters  of  abate- 
moit; and,  MGond,  that  eren  thoDi^i  thej  are 
propor  mattna  cX  abatetnut,  Oie  theta  alleged 
are  not  snffidoit  to  produce  that  result.  An- 
thorlttes  are  dtod  tqr  the  plaintiff  to  the  effect 
that  where  a  note  provides  that  its  payment 
is  amditkmed  upon  the  performance  of  some 
at^ralatloQ  thweln  ocmtalned,  advantage  can 
be  taken  of  the  failure  to  perform  this  stlpnla* 
tlon  or  condition  under  the  plea  of  nil  debit, 
or  demurrer  if  It  appears  fran  the  declara- 
tion that  it  has  not  been  performed.  But 
does  Oiis  mean  that  it  la  not  proper  matter  of 
abatement?  Tt  may  be  that  a  defendant  has 
a  number  of  matters  of  defoun,  all  of  whidi 
are  provable  under  the  general  Issue  cS  nil 
driiit,  indnding  the  matter  of  pronature  in- 
stltnttom  of  the  snlL  May  he  not  limit  the 
Inquiry  to  the  <me  mattra  whldi  would  abate 
the  suit,  without  going  to  the  merits,  ratha 
ttian  go  to  a  trial  npim  the  ^ea  ai  nil  debit, 
and  present  all  the  matters  of  defbise,  and 
at  the  end  have  the  conrt  hold  that  the  ac- 
tion must  abate  because  prematnrdy  brought, 
making  the  labor  and  time  spent  in  presenHng 
the  other  matters  ot  defense  atirdy  fatil& 
It  seans  to  be  that  a  idea, in  abatement  is  a 
proper  method  of  raising  the  question  that  a 
suit  has  beoi  prematnreily  Intratfit  It  does 
not  go  to  the  merits  ot  the  case,  but  simply 
deoles  the  plalntUFs  right  to  recover  in  that 
particular  suit  because  the  time  has  not  yet 
arrived  when  such  a  suit  might  be  maintained. 
HUB  Is  the  doctrine  UOd  down  in  1  Obitty  on 
Pleading.  464.  We  thereAwe  think  the  ^mur- 
rer  was  pnq^erly  overruled  jxpaa  this  ground. 

Should  the  donurrer  have  been  sastained 
upon  the  ground  that  the  decrees  rdied  im  in 
the  jilea  show  a  settlement  of  the  partner- 
ship affairs?  As  brtbre  stated,  this  plea  does 
not  set  out  these  decrees  In  It,  but  it  says 
that  by  these  decrees  It  will  appear  that  the 
partnership  mattws  have  not  beoi  settled,  and 
tbe  plaintiff  attempted  to  get  these  decrees 
In  the  record  by  craving  oyer  of  ttiem  in  hla 
donurro-.  Was  he  eititied  to  have  tqrer  of 
tliese  decreea  upon  the  demurrer  to  tiie  plea 
in  abatemoit,  and  fbr  the  inirpoaes  tiwreof T 
In  1  cutty  on  Pleading,  481.  It  la  said  that 
where  a  party  makes  profert  of  any  deed, 
probate,  letters  of  administration,  or  other  in- 
atmmmt  under  seal,  the  other  party  may 
have  oyer  thereof,  but  where  the  matter  re- 
ferred to  in  the  detiaratlon  or  plea  is  simply 
a  record  or  some  instrument  not  tmder  seal, 
the  oppMlng  party  has  no  right  to  have  oyer 


tion  to  the  plea  may  thus  be  supported.  The 
pn^per  method  of  getting  these  decreea  Into 
the  record  would  be  to  put  them  In  as  evi- 
dence upon  an  Issue  Joined  <m  the  plea,  as 
was  snhseqnoitly  done.  There  was  no  o*ror. 
therefore.  In  overml^ig  tiie  demurrw  upon 
Oils  ground. 

[S,  4]  The  only  ranainliv  quesUcm  is  wheth- 
er or  not  the  recnrd  atunrs  that  the  partncos 
ship  affairs  wm  settled  within  the  meaning 
of  thla  expression  used  In  the  note.  The  evi- 
dent purpose  of  pnttixv  this  ooodiUon  or  stip- 
ulation in  the  note  was  to  protect  the  makers 
thereof  in  case  it  should  turn  out  that  the 
plalntUTs  assignor  should  be  largely  indebted 
to  the  defoidant,  Mrs.  Donoho^  m  a  settle> 
ment  ot  the  partnership.  In  other  wwds, 
they  agreed  on  what  the  stoA  of  goods  was 
worth,  and  Mrs.  Donohoe  gave  Mrs.  10(ihart 
a  note  for  tills  amount,  but  Mrs.  Hidiad 
agreed  not  to  CfAlect  this  note  nntH  it  was  de- 
termined whetiio',  upon  a  settlement  of  thdr 
partnenOilp  affalxv,  she  owed  Mrs.  HomAoo, 
or  Mrs.  bonohoe  owed  her,  and  In  case  it  waa 
found  that  she  was  Indebted  to  Mrs.  DoncAoe 
apon  sncfa  settlancct,  then  the  note  would 
be  abated  to  the  extent  ot  swih  Inddited- 
ness.  The  words  ''setOe^  and  "settlement" 
mean  different  tiilnip  in  different  oomiectlons. 
Smnetimes  we  nse  the  word  "settle"  to  mean 
to  adjnst  or  determine  the  status  of  aftalrs 
between  parties.  At  other  times  It  Is  used 
In  the  sense  ot  to  pay  or  satlafy.  7  Wtods 
and  Phrases,  p.  6446;  4  Winds  and  Phrasee 
Oecond  Series)  p.  B4ft.  la  this  case  it  is  quite 
clear  that  the  tenn  was  used  to  mean  to  ad- 
Just,  to  determine,  the  statue  of  the  affairs 
between  the  parties.  But  It  is  said  that  this 
has  not  entirely  been  done^  Imumuch  as  thoe 
are  stUl  some  accounts  of  the  partnership  un- 
collected and  outstanding.  fRils  is  quite  true, 
but  does  this  alter  the  situation?  ^e  in- 
terest of  each  of  the  parties  In  the  partner- 
ship assets  has  been  fixeA  and  determined. 
In  the  accounts  each  of  the  parties  is  entitled 
to  have  one-half  at  the  amount  collected,  and 
Mrs.  Mldiael  is  entitied  to  recover  from  Mrs. 
Donohoe  $377.12.  because  of  moneys  with- 
drawn by  Mrs.  Donohoe  in  ezoess  ot  that 
withdrawn  tojr  Mrs.  Mkdiael.^  There  is  noth- 
ing left  for  the  court  to  do  exo^  in  the  way 
of  administration.  No  question  of  law  oc 
fact  Is  left  open  f<H*  determination.  The 
matters  In  controversy  between  the  jnrties 
are  fally  settied  within  the  meaning  of  this 
ffiqiresedon  in  the  note.  Abe  Block  &  Ca  v. 
lArgent  (Tex.  Civ.  App.)  135  S.  W.  1078; 
Toombs  V.  StoekweU.  181  Mich.  638,  »2  N.  W. 
288;  Fort  t.  Gooding,  &  Barb.  (N.  Y.)  871-S77; 
Jackson  t.  Bly,  67  Ohio  St.  460.  48  N.  B. 
792;  Phipps  T.  Willis,  68  Or.  180, 96  Pac.  806, 
8»  Pac  986,  18  Ann.  Gas.  119;  Baxter  ▼. 
States  9  Wis.  88;  BeaU  t.  Water  Ga  (O.  0.) 
186  Fed.  179. 

Our  ctmduslMi  is  therefore  that  the  circuit 
court  ored  In  Its  finding  fbr  the  defudants 
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on  tSie  plea  In  abatement,  and  In  Its  judg- 
ment that  the  plaintiff's  suit  be  abated.  We 
thM^re  revrase  tbat  Judgment,  find  for  the 
plaintiff  upon  the  matters  set  up  In  the  plea 
In  abatonent,  and  render  judgment  here  ac- 
<wdingl7,  and  remand  the  cause  to  be  tried 
In  the  circuit  oonrt  upon  the  plea  ct  nil  debit 
there  filed. 


fBe  W.  V«.  79) 

KIRKHART  t.  UNITED  FUEL  OAS  CO. 
(No.  3667.) 

(Soprone  Court  of  Appeals  of  Wect  Virginia. 
M  arcb  80, 1920.) 

fSyllabua  by  ike  Court.) 

1.  BviDsnos  ^»159,  165(1)— On  Quscmoiir  of 

UEBB   KZISTENGE   Or   WBIITBN    CONTRACT  IT 
NEED   NOT   BE  OFraBED  IN   EVIDENCE,  BOT 
WHEEE  ITS  CONSTBUCnON  IS  INVOLVED  IT 
HUBT  BE  PUT  IN  EVIDENCE  UNLESS  LOST. 
Where  for  the  purpose  of  an  inquiry  it 
becomes  materi^  to  prove  the  existence  of  a 
contract  Thieb  la  In  writing,  the  same  need  cot 
be  produced  and  offered  in  e^ence  if  it  is 
only  necessary  to  prove  that  it  exists,  and  its 
general  tenor  and  efCect;  but,  if  a  consideration 
of  its  cCHitents  and  a  constructioD  of  its  terms 
are  necessary  in  order  to  a  determination  of  the 
question  involved,  the  writing  must  be  intro- 
duced in  evidence  dnless  it  appears  that  it  has 
been  lost 

2.  fiviDENOX  4s»184— Tbstocont  of  oustodi- 

AH  OF  A  WBITINO  HELD   NOT  TO  JUSTIFY 

PABOL  PBOOF  OF  ITS  CONTENTS. 
Evidence  by  the  custodian  of  a  writing  that 
it  was  in  existence  on  the  day  before  the  evi- 
dence is  being  heard,  and  that  be  had  phoned 
to  his  assistant  in  another  city  to  send  him 
such  writing,  and  such  assistant  advised  him 
that  hb  bad  forwarded  the  same  by  spedsl  deliv- 
ery mail,  and  that  the  same  had  not  arrived, 
does  not  satisfactorily  aoeount  for  the  absence, 
of  the  writing  so  as  to  jnatl^  proof  of  its  con- 
tents by  parol  evidence. 

3.  Masteb  and  bebvant  «=>330(1)— Eufloteb 
HAS  suansR  or  pbotxno  sKLAnov  or  zn- 

DEnNDXnT  COHT&ACTOK. 

Where  the  plaintiff  In  a  suit  to  recover 
damages  for  a  personal  Injury  proves  tbat  the 
work  in  which  he  was  engaged  at  the  time  of 
the  injury  was  being  conducted  upon  the  prem- 
ises of  the  defendant  for  its  benefit,  and  that 
the  services  rendered  by  liim  were  paid  for  by 
the  defendant,  be  has  made  oat  a  prima  fade 
case  showing  the  existence  of  the  relation  of 
master  and  servant  between  the  defendant,  on 
the  one  band,  and  him  and  hia  coemploy^s,  on 
the  other;  and,  if  the  defendant  would  defeat 
liability  for.  the  injury  upon  the  ground  that 
such  defendant  and  his  coservants  were  em- 
ployes of  an  independent  contractor,  the  burden 
is  upon  him  to  show  auoh  fact. 

4.  MASm  AlVD  BIBTAlfT  «a»830(S)  —  RbQUI- 
SmS  OF  PBOOF  THAT  OnX  18  OOHTBAOIDB, 

The  determination  of  the  question  of  wheth- 
er a  person  performing  woA  ot  doing  business 


for  another  Is  a  contrsctor  for  whose  negBgenes 
the  «nployer  is  not  liable,  or  a  servaot  for  iriioae 
acts  the  employer  is  req;>on8ible,  depends  upon 
a  consideration  of  the  contract  of  onployment, 
the  nature  of  the  business,  and  the  circumstances 
under  which  the  parties  contracted  and  the 
work  was  being  dcnie;  and,  where  sndi  de- 
fense is  interposed  in  a  suit  to  recover  damages 
for  personal  injuries  received,  it  cannot  be 
snstfldned,  unless  the  defendant  proves  the  em- 
tract  under  wbldi  the  work  is  behig  done  and 
shows  the  circumstances  and  conditi(»iB  in  eon- 
nection  therewith^  so  thst  the  court  may  deter- 
mine therefrom  the  relation  "*Tt*"g  betwen 
such  defendant  and  the  party  ddng  the  work,  as 
well  as  the  injured  jfiflintHf, 

6.  MASm  AND   SBRTANT  «S>8S0C1)  —  FAOH 
BHOWinO  KBLATIOM  OF  IKDUnENDnn  OOll- 

tbaotob  must  be  fbovbd. 
An  empl(^er  who  seeks  to  bring  himsdf 
within  the  rule  excusing  him  from  liability  for 
injury  to  an  employ^  upon  the  ground  that  the 
work  is  being  done  by  an  independent  eom- 
tractor,  in  a  case  which  shows  prima  fade 
the  relation  of  master  and  servant,  must  by 
proof  establish  the  &ctB  essential  to  the  apfdi- 
cability  of  such  rule. 

(Additional  8yUdbu$  by  Editorial  Sta§.) 
8.  Masteb  Aim  SBBTANT  •b>816C1)  —  "Ihdb- 

PENDBNT  OOnTBAOrOB'*  AND  "BEBTAUT"  9IS- 
TINOUISHSD. 

Whether  a  person  is  a  servant  or  an  inde- 
pendent contractor  depends  on  varioas'  circnm- 
stances,  such  as  the  method  of  payment  for  the 
work,  the  furnishing  of  tools  and  equipment, 
the  light  to  sui>crvise  and  direct  the  method  of 
doing  the  work,  the  extent  to  which  it  shall 
proceed,  when  it  shall  cease,  and  the  control 
the  reaiiective  parties  have  over  the  work;  a 
person  not  being  'independoit  contractor,"  but 
a  "servant,"  If  he  bad  the  right  to  control  tke 
doing  of  the  work. 

[Ed.  Note.— For  other  definldma,  see  WoidB 
and  Phrases,  First  and  Second  Series,  Indepmd- 
ent  Contractor;  Servant.] 

IBnor  to  Circuit  Court,  Roane  County. 

Action  by  A.  L.  Kirkhart  against  the 
United  Fuel  Oas  Ctmipany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

B.  O.  Altizer,  of  Charleston,  O.  a  Douthltt. 
and  Pendleton,  Mathews  &  Bell,  of  Fontt 
Pleasant,  for  plaintiff  in  error. 

Thos.  P.  Ryan,  of  Spencer,  and  Hogg  & 
Hogg,  ot  Point  Pleasant,  for  defoidant  In 
error. 

RITZ,  J.  At  the  time  of  the  Injur  to 
plaintiff  to  reoova  damages  for  vhldb  this 
suit  Is  brought,  he  was  engaged  with  others 
in  unloading  from  a  wagtm  pipe  which  was 
intoided  to  be  used  In  the  construction  of  a 
pipe  line  for  the  defendant,  extending  from 
Cleudennln,  Kanawha  county,  to  CedarvUle, 
In  Gilmer  oonnty.  The  injury  to  the  plaintiff 
was  cansed  by  a  seetlan  of  flie  i^pe  brins 
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thrown  from  the  wagon  and  striking  Um  in 
the  back,  from  which  he  claims  to  have  kob- 
talned  aerlOQS  permanent  injnry-  The  acci- 
dent resulted  from  the  negligence  pr  carelees- 
nesa  of  his  fellow  servants  in  throwing  the 
pipe  from  the  wagon  upon  the  plaintiff,  bat,  In- 
aamncb  aa  the  defmdant  has  not  complied 
with  the  provlsiwis  of  the  Workraui's  Oompen- 
satloD  I^w  (lAWB  1915,  c.  9.  aa  azDended  by 
Laws  1915  [IBx.  Sess.]  c  1),  It  cannot  excuse  It- 
self from  liability  because  the  Injury  was 
caused  hj  ptalntltrs  fellow  servants.  If  It  Is 
otherwise  liable.  The  plaintiff  ^owed  in  sup- 
port of  his  case  that  be  was  employed  by  the 
foreman  In  charge  of  the  work  of  hauling  and 
unloading  the  pipe;  that  "he  had  only  been  at 
work  about  a  week  at  the  time  of  the  injury, 
and  at  that  time  had  not  yet  received  any 
pay  for  his  services;  that  after  the  injury  be 
continued  In  the  same  service  for  a  while, 
and  was  then  i^aced  in  another  employment 
of  cutting  roads,  and  still  another  employ- 
ment  as  subforeman  on  a  ditcdi  that  was  be- 
ing dug  in  order  to  receive  the  pipe ;  and  tbat 
for  all  of  his  services  he  was  paid  the 
checks  of  the  defendant  The  def«idant  ad- 
mits that  it  Is  the  owner  of  the  pipe  line,  and 
that  the  same  was  being  constructed  for  It, 
that  It  furnished  the  pipe,  and  that  It  exca- 
vated the  ditch  and  laid  the  pipe  in  It;  but  It 
contends  that  It  Is  not  liable  to  the  plaintiff  be- 
cause it  had  made  a  contract  with  another  to 
haul  the  pipe  and  distribute  It  along  the 
rl^t  of  way  of  the  pipe  line,  and  that  the 
plaintiff  was  the  employe  of  this  contractor 
at  the  time  of  his  injury.  This  Is  the  sole  de- 
fense made  in  this  case. 

The  defendant  attempted  to  substantiate 
its  defense  by  showing  that  it  had  a  contract 
with  one  F.  H.  Mays  for  hauling  the  pipe  and 
distributing  it  along  the  pipe  line  right  of 
way,  and  proved  by  two  of  Its  su[>erlntend- 
ents  that  in  the  doing  of  this  work  they  had 
no  charge  or  control  over  Maya  As  to  what 
control  other  o£Bc«^  or  agents  of  the  defend- 
ant bad  over  him  does  not  appear.  The  con- 
tract itself,  It  appears,  was  In  writing,  and 
an  officer  of  the  company  testified  that  It  was 
In  his  custody  at  the  office  of  the  company, 
that  he  had  telephoned  to  his  snbordlnate, 
and  that  he  was  advised  that  the  same  had 
been  forwarded  to  him  by  si>eclal  delivery 
mall,  but  It  had  not  been  received  at  the  time 
be  was  testifying.  Upon  this  showing  defend- 
ant offered  to  prove  the  contents  of  the  con- 
tract in  order  that  the  court  ml^t  determine 
whether  Mays  was  an  Independent  contractor, 
or  simply  an  agent  or  employ^  of  the  de- 
fendant The  drcnlt  conrt  declined  to  allow 
this  evidence  of  the  contents  of  the  contract 
to  be  admitted,  and  this  is  one  of  the  assign- 
ments of  error  relied  upon.  The  defendant 
Insists  tbat  parol  evidence  of  the  contents  of 
this  contract  should  have  been  admitted  upon 
the  ground  that  It  was  only  collaterally  in- 
volved. In  which  event  It  was  not  necessary 
to  produce  the  writing  In  order  to  prove  Us 


contents;  and,  seonid,  tbat  its  absence  was 
satisfactorily  accounted  for,  and  proof  of  Its 
contents  should  have  been  admitted  upoa  flM 
ground  tbat  it  was  a  lost  Instrument 
[1, 2,  •]  It  is  quite  true  that,  where  the  con- 
tents of  a  .written  Instrament  are  not  sought 
to  "be  proved,  but  simply  the  independent  fact 
that  the  Instrument  is  In  existence  and  r^ 
lates  to  a  particular  snbject-^natter,  It  Is  not 
necessary  to  produce  the  instrument  for  tbat 
purpose,  but  It  Is  eqnally  as  well  established 
that,  where  the  contents  of  the  Instrument 
are  required,  as  where  the  court  must  deter- 
mine what  the  instrument  itsdf  means  In 
order  to  a  settlement  of  the  matters  involved 
in  the  controversy,  the  Instrument  itself  must 
be  introduced.  2  3onea  on  Bvldence,  {  203. 
So  tbat  we  may  say  In  tills  case,  if  the  de- 
fense is  made  ont  by  simply  proving  that  a 
contract  existed  for  the  hauling  and  distri- 
bntion  of  this  pipe,  then  there  was  no  neces- 
sity of  producing  the  written  contract  It4 
existence  and  the  fact  tbat  it  related  to  that 
subject-matter  could  be  proved  by  parol  But 
Is  this  sufficient  to  make  out  the  defense? 
The  fact  tbat  the  defoidant  contracted  for 
the  hauling  and  distributi(m  of  this  pipe  to 
Hays  does  not  of  itself  prove  tbat  Mays  was 
an  Independent  contractor.  His  relatlonsblp 
to  the  defendant  depended  upon  the  construc- 
tion of  his  contract  with  the  d^endant  As 
to  whether  one  engaged  In  doing  work  Is  a 
servant  or  an  independent  oontrac^  depends 
upon  many  tilings,  the  most  important,  per^ 
haps,  being  the  ccmtrol  wbUSi  tiie  respective 
parties  have  over  the  woriE  being  done.  If 
the  owner  has  the  rl^t  to  control  the  doing 
of  the  work — that  la,  to  determine  when  and 
in  what  manner  It  shall  be  done — then  the 
one  performing  It  is  not  an  independent  con- 
tractor, but  a  servant  The  relation  of  the 
parties  la  also  inferable  from  other  circum- 
stances, such  as  the  method  of  payment  for 
the  work,  the  furnishing  of  the  tools  and 
equipment  for  the  doing  of  the  work,  the 
right  to  supervise  and  direct  the  method  In 
whl<A  the  work  sball  be  done,  and  the  extent 
to  which  it  shall  proceed,  or  when  It  shall 
cease.  14  B.  C.  L.  title  "Ind^ndent  Con- 
tractors," §  2  et  seq.;  Knleeley  v.  Railway 
Co.,  64  W.  Va.  278,  61  S.  E.  811,  17  L.  B.  A. 
(N.  S.)  871;  Richmond  v.  Sitterding,  101  Va. 
354,  43  S.  R  662.  65  L.  B.  A.  44S,  99  Am.  St 
Rep.  879,  and  authorities  dted  In  the  mcm- 
ograpbic  note. 

It  will  thus  be  seen  that  In  order  to  deter- 
mine the  relation  existing  between  the  par- 
ties It  is  necessary  for  the  court  to  have  be- 
fore it  the  contract.  It  cannot  determine 
simply  from  the  fact  that  the  work  was  being 
done  under  a  contract  different  from  tbat  by 
which  men  are  ordinarily  employed  that  the 
contractor  is  Independent,  or  Is  not  Independ- 
ent, and  It  Is  the  duty  of  the  court,  when  this 
question  arises,  to  determine  from  a  consid- 
eration of  the  provlsiMiB  of  the  contract  what 
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this  relationship  1b.  Ordinarily  tbla  Is  a  ma^ 
ter  for  the  determination  of  the  court,  and 
not  a  quesdffli  for  the  Jury.  Of  course,  where 
the  contract  Is  oral,  and  there  la  a  contro- 
Tersy  as  to  Its  terms,  It  would  become  a  ques- 
tion for  the  Jury  to  determine  what  the  con- 
tract was,  and  for  the  court  to  give  It  effect, 
bat  where  the  contract  Is  tn  writing,  and 
therQ  Is  no  dispute  as  to  its  terms,  It  is  for 
the  court  to  determine  the  effect  of  it  14 
E.  0.  L.  tlUe  "Independent  Contractor,"  {  16; 
Richmond  v.  Sltterding,  101  Va.  S54,  48  S. 
B.  662.  W  L.  B.  A.  and  note  at  page  608,  99 
Am.  St.  Rep.  879;  Unnehan  t.  Rollbis.  137 
Mass.  123, 60  Am.  Rep.  287;  Pioneer  Fireproof 
CSonatruetlon  Co.  t.  Hansen,  176  111.  100,  62  N. 
B.  17;  Foster  t.  City  of  Chicago,  197  lU.  264, 
64  N.  B.  822.  It  will  thus  be  seen  that  the  de- 
fense of  Independent  contractor  in  this  case 
cannot  be  made  out  simply  by  proving  that 
the  defendant  had  a  contract  with  Mays  for 
the  haoUuK  ftnd  distribution  of  this  pipe.  As 
to  whether  or  not  this  defense  exists  depends 
upon  the  proper  construction  of  the  contract 
itself,  and  for  this  purpose  the  whole  con- 
tents of  the  Instrament  are  required,  and,  as 
laid  down  by  the  anttaOTlty  abore  dted,  where 
this  is  the  case,  seeondury  evidence  cannot 
be  Introdnced  as  to  the  contents  of  the  writ* 
Ins,  unless  It  be  abown  that  the  writing  is 
lost,  or  Is  b^ODd  Oie  control  of  the  parO' 
seeking  to  Introduce  the  evidence.  The  de- 
fendant Insisti^  bawerer,  Uiat  It  was  entitled 
to  introdnce  this  eridenoe  npoD  the  ground 
that  the  paper  was  lost  This  contention  is 
not  wtil  taken.  It  appears  that  the  offloer 
of  the  company  in  whose  custody  the  con- 
tract was,  was  present  at  the  trial,  and  ho 
testified  that  he  bad  left  It  in  his  office,  ai^ 
had  telqdioned  to  bis  assistant  to  send  It  to 
Um,  and  the  assistant  advised  him  that  he 
bad  sent  the  same  to  him  by  qwdai  atilvety 
mail,  and  that  It  had  not  arrived  at  tbe  time 
lie  was  testl^lng.  It  appears  that  it  was 
mailed  only  the  afternoon  before  the  testi- 
mony was  being  given.  There  Is  no  presorop- 
tlon  Ann  this  testimony  that  the  Inurnment 
had  been  lost  In  fact,  it  Is  not  made  to  ap> 
pear  that  It  oonld  have  reached  the  place  of 
trial  In  ^e  wdinary  course  of  mall  at  the 
time  the  witness  was  giving  his  testimony, 
nor  is  it  shown  by  anything  but  hearsay 
evidence  that  It  had  ever  tn  fact  been  mailed. 

[3-6]  Another  question  presented  for  de- 
cision is:  Does  it  devolve  ui>on  the  plaintiff 
or  upon  the  defendant  to  show  the  relation- 
ship existing  between  the  defendant  and  the 
party  who  was  hauling  and  unloading  the 
pipe?  If  the  defendant's  defense  is  made  out 
by  simply  showing  that  there  was  such  a 
contract,  then  that  has  been  done.  If,  on 
the  other  hand,  after  the  plaintiff  has  shown 
such  a  state  of  ^cts  as  prove  prima  fade 


that  he,  as  wen  as  Us  fellow  servants,  were 
employes  of  the  defendant  It  then  devolves 
upon  the  defendant  to  prove  this  defense  of 
independent  contractor,  It  has  failed  in  this 
regard.  There  Is  no  doubt  that  the  plaintiff 
proved  suffldent  facts  to  show  prima  facie 
that  be  and  his  coem^doyte  were  servants 
of  the  defendant  He  showed  that  they  were 
working  upon  a  pipe  line  being  conatmcted 
by  the  defendant  for  its  use,  and  that  for  all 
the  work  that  he  did  thereon  he  was  paid  by 
the  defendant   This  was  entirely  suffldent 
to  Justify  the  conclusion  that  he  was  a  sot- 
ant  of  the  def^dant  In  the  absence  of  any 
proof  showing  a  different  relation.   The  de- 
fendant does  not  deny  these  facts,  but  ol 
the  contrary  admits  them.    It  attempts  to 
show,  however,  a  different  relation  existing 
between  it  and  the  plaintiff  and  his  coem- 
ploygs  by  proving  that  the  party  who  employ- 
ed them,  and  under  whom  they  were  working, 
was  not  its  employ^,  but  was  an  Independmt 
contractor.   When  it  seeks  to  make  this  de- 
fense it  must  make  It  completdy.  Proving 
that  the  work  was  being  done  under  a  catx- 
tract  does  not  constltnte  the  defense  of  Inde- 
pendent contractor.    In  order  to  exculpate 
itself  from  liability  It  must  show  what  its 
contract  was  In  order  that  the  court  may  de- 
termine what  the  real  relations  were,  wheth- 
er of  master  and  servant,  or  contractor  and 
contractee.  Th»  burden  Is  upon  the  deCend- 
ant  setting  ryp  this  defoise  to  prove  all  of 
the  facts  necessary  to  constltnte  It  See  note 
to  Richmond  t.  Sltterding,  65  L.  B.  A.  at 
page  469;  14  B.  C  L.  title  "Independent  Con- 
tractors," 1  U;  Messmer  v.  Bell  ft  ConeslinU 
Go,  183  Ky.  18^  U7  S.  W.  846,  19  Ann.  Cos. 
1,  and  note  at  page  6;  McCamus  t.  OasUgbt 
Ca,  40  Barb.  (N.  Y.)  380 ;  Bedstrake  v.  Sway- 
«^  52  N.  J.  Law,  129, 18  AXL  607.  The  proof 
Introdnced  by  the  d^endant  was  not  snfU- 
dent  to  overcome  the  jnlma  fade  case  made 
by  the  plaintlft  In  fact,  Qie  rdatlona  csdst- 
ing  betwera  the  defendant  and  Mays,  who, 
it  asserts,  was  an  Ind^tmdeut  contract<Hr. 
are  not  shown  at  alL  The  terms  of  the  coo- 
tract  are  not  proved,  and  it  Is  Impossible  for 
tile  court  to  determine  that  any  different 
relation  existed  than  that  shown  by  the  evi- 
dence introduced  upon  the  part  of  the  plain- 
tiff.  This  being  true,  the  defense  Interposed 
entirely  failed,  and  there  was  really  no  ques- 
tion to  be  submitted  to  the  Jury  except  the 
extent  of  Oie  plalntifTs  Injury  and  the  amount 
of  compensation  to  which  he  was  entitled 
therefor.    This  conclusion  renders  unneces- 
sary the  consideration  of  the  instracti<His 
given  and  refused.  It  is  not  daimed  that  the 
amount  found  by  the  Jury  Is  at  all  excessive, 
nor  does  It  appear  from  the  evidence  to  be  so. 

Our  condusion  is  therefore  to  affirm  ttia 
Judgment  ccnnplained  ot 
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MHiTJBiB  at  aL  T.  BTABOHBB.   (No.  8761.) 

(Snnrene  Oourt  of  Appeals  of  West  TirgbiUL 
Match  80,  im) 

1,  Apfeai.  and  ebbob  *=>618(6)— WHBBr  de- 

VBNDAItT  KXCEFT8  TO  arTBIKinO  Or  A  BPEOIAL 
PLSA  IT  la  FABI  Of  BBOOBD  UTUWABU  OH 
WBIT  OF  CUKW. 

When  m  qyedal  plea,  ngnlarlj  filed  at  ralea, 
is  at  a  anbaeQueDt  term  of  the  court  on  motlai 
itTDck  out,  and  the  order  of  the  eonrt  shows  an 
exception  by  defendant  to  this  actluu,  sucu  pma 
thereby  becomes  a  part  of  the  record,  and  the 
action  of  the  court  thereon  may-  be  reviewed 
here  on  writ  d  error. 

2.  AsBiGHHEEras  <ft=»24(3),  117— Absxqnob  or 
caun  of  action  fob  fbaud  kat  sub  fob 
assionsb'b  use;  gauss  of  action  fob 
obantob's  fbaud  is  assignable. 

A  cause  of  action  for  fraud  and  deceit  bj 
the  irrantor  respecting  the  acreage  in  the  sale 
■nd  conveyance  of  land  is  assignable,  and  the 
Bssignor,  notwithstanding  section  14-  of  chapter 
99  of  the  Code  (sec.  4373)  may  in  his  own  name 
maintain  an  action  against  the  grantor  in  such 
deed  for  the  use  and  benefit  of  his  assignee. 

S.  Appeal  and  ebbob  ^saS36— Bux  of  sz- 

0EPT10N8  CONTAINING  CBBTIFIOATB  OF  THB 
BVIUBNCE  CANNOT  BE  CONSIDCBBD  WHXBB 
SIGNED  IN  VAOAIIOn. 

A  biU  of  exceptitms  containing  a  certificata 
oi  the  evidence,  though  signed  by  the  trial 
judge,  does  not  .become  a  part  of  the  record  so 
as  to  be  considered  upon  a  writ  of  error,  if 
done  in  vacation,  without  an  order  signed  by 
the  judge  within  thirty  days  after  the  adjourn- 
ment of  the  term  at  whidi  final  judgment  vaa 
entered. 

Errw  to  Circuit  Conrt,  Jacksra  Connty. 

Action  by  Pearl  Mllira  and  others  for  the 
use  of  th^  assignees,  Henry  Harbin  and 
Emma  Harbin,  against  C.  W.  Starcber.  Judg- 
ment  for  plaintifTs,  and  d^endant  brings  er- 
ror. A&Inued. 

J.  U  Wolfe,  of  Ripley,  for  plaintiff  In  error. 
Warren  Millar,  of  Ripley,  and  Cbaa.  £1. 
of  Point  Pleasant,  for  defoidants  In 

error. 

MILLER,  J.  This  Is  an  action  for  fraud  and 
deceit  brought  by  plalutUTs  for  the  use  and 
■  benefit  of  their  assignees,  Henry  and  Emma 
Harbin,  and  on  which,  a  jury  being  waived, 
plaintiffs  obtained  Judgment  against  defend- 
ant for  the  sum  of  $197.03,  to  which  judgment 
defendant  was  awarded  the  present  writ  of 
error.  The  fraud  and  deceit  allied  pertains 
to  the  acreage  in  a  tract  of  land  sold  and  con- 
veyed by  defendant  to  plaintiffs  by  deed  of 
November  20,  1907. 

In  this  court  three  points  ot  error  are  as- 
signed and  relied  <mi  by  defoidant:  First, 
the  striking  oat  of  bis  special  idea  Na  1; 
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second.  In  finding  against  defendant  on  bis 
plea  of  the  statute  of  limitations;  tblrd.  the 
rendering  of  the  Judgmrat  in  favor  of  plain- 
tifTs  for  the  use  and  benefit  'of  Henry  and 
Emma  Harbin  against  him,  to.  which  the  writ 
relates. 

[1  ]  The  only  defense  interposed  here  by  de- 
fendants In  error  is  a  motion  to  dismiss  tbe 
writ,  predicated  on  two  grounds:  First,  tliat 
defendant's  plea  No.  1,  stricken  out.  Is  no 
part  of  the  record,  not  having  been  made  so 
by  bill  of  exceptions  or  order  preserving  the 
same,  and  that  this  court  can  not  ctmslder 
tbe  error,  If  any.  In  striking  oat  said  plea ; 
seccmd,  that  tbe  evidence  on  the  issues  joined 
on  defendiinfs  plea  of  tbe  statute  of  limita- 
tions is  no  part  of  the  record  and  can  not  be 
considered,  either  apon  that  plea  or  upon  the 
merits  of  tbe  case,  because  not  made  part  of 
the  record  by  bill  of  exceptions,  and  that 
though  the  certificate  of  the  judge  thereof 
Is  copied  into,  the  record,  not  having  been 
made  part  of  the  record  by  anj  order,  it  is  a 
mere  fogltlve  pap«  which  the  coart  can  not 
consider. 

So  far  as  the  motion  to  dismiss  d^mds 
on  the  action  of  the  coart  below  upon  defend- 
ant's special  plea  No.  1,  we  think  the  motion 
must  be  overruled,  ^ils  plea,  with  the  other 
pleas  of  defendant,  according  to  the  record, 
was  filed  at  rules.  It  was  not  merely  tendered 
and  the  tender  rejected  by  the  court ;  It  was 
actoally  filed  and  became  a  part  of  the  record. 
By  the  filing  of  this  plea,  and  tbe  exception  of 
defendant  to  the  ruling  of  tbe  court  thereon, 
the  plea  rCTialned  a  part  of  .the  record  for  the 
purposes  of  this  writ,  National  Valley  Bank 
T.  HonstOD,  66  W.  Ta.  886,  839^  66  8.  E.  466. 
and  cases  dted. 

[2]  The  correctness  of  the  ruling  of  the 
court  below  on  the  plea  Is  therefore  properly 
before  us  for  review.  Tbe  Issue  sought  to  b« 
raised  by  the  plea  was  that  this  action  for 
fraud  and  deeelt  could  not  be  maintained  in 
the  name  of  plalntUh  for  fiie  use  and  benefit 
of  their  assignees,  bat  if  maintainable  at  all, 
could  only  be  prosecuted  by  Henry  and  Emma 
Harbin,  aastgnees,  in  ttielr  own  right,  and  not 
by  plaintiffs,  for  want  of  privity  cf  cimtract 
between  them  and  defendant  On  this  jwopo- 
sltlon  defadant  Is  dearly  hi  error.  Section 
14  of  chapter  99  of  the  Code  <sec  re- 
lied on,  does  oiable  an  usignee  of  any  note, 
bond,  account  or  writing,  not  negotiable,  to 
maintain  an  action  thereon  in  his  own  name. 
The  presoit  action  Is  not  founded  on  any  of 
the  cases  described  In  the  statate.  Besides, 
tbe  statute  does  not  take  away  the  common- 
law  i4gbt  theretofore  existing,  whldi  permit- 
ted the  assignee  of  a  diose  In  action  to  sue  In 
tbe  name  of  his  assignor  for  his  use  and  bene- 
fit. This  court  held  in  Bentley  v.  Standard 
Fire  Insurance  Co.,  40  W.  Va.  729,  23  S.  B. 
684,  tltat  as  tbe  assignment  of  tbe  cbose  vests 
in  the  assignee  equitable  tttle^  tbe  assignee 
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tinder  the  provisions  of  tbe  Code  alluded  to. 
may  sue  In  hta  own  name  or  In  the  name  of 
the  assignor  for  his  beneflt.  See  also,  Wat- 
kins  T.  Angottl,  65  W.  Va.  193,  63  S.  B.  969. 
Wherefore,  because  of  the  subject  matter  of 
the  plea,  It  was  properly  rejected  by  the 
trial  court,  and  this  point  of  error  has  no 
merit 

[S]  But  should  the  motion  to  dismiss,  predi- 
cated on  the  theory  that  the  evidence  certified" 
by  the  Judge  below  Is  no  part  of  the  record, 
prevail?  It  Is  not  snfQdent  that  the  Judge  of 
the  trial  court  should  have  certifled  the  evi- 
dence. To  malie  It  a  part  of  the  record  re- 
quires an  order  signed  by  him  within  thirty 
days  from  the  end  of  the  term  at  which  final 
Judgment  was  entered.  Without  such  order 
a  bill  of  exceptions  though  signed  does  not 
become  a  part  of  the  record  and  can  not  be 
considered.  Section  0,  chapter  181,  Code  (sec. 
4913);  State  v.  Toes,  67  W.  Va.  546.  68 
S.  E.  181,  140  Am.  St.  Rep.  978;  De  Froeda 
V.  Norfolk  &  Western  Railway  Co.,  68  W.  Va. 
186,  69  S.  a  1008. 

However,  as  the  case  is  properly  before  us 
on  the  ruling  of  the  court  on  defendant's  spe- 
cial plea  No.  1,  the  motion  to  dismiss  can  not 
prevail,  but  for  want  of  error  appearing  there- 
in the  judgment  below  must  be  affirmed  with 
costs  to  defendant  In  error. 


(»  W.  Va.  H) 

HBBSMAN  T.  ROANE  COUNT!  COURT. 
(Na  8686.) 

(Sivrenu  Oonrt  of  Appeals  of  West  Tir^nia. 
Maieh  80^  192(K) 

1.  HlOHWATS  «»204— IdABILITT  FOB  INJUBT 
NOT  DERA1XD  BT  BHOWIHQ  THAT  PLAIN- 
TOT'S  AUTOVOBILB  WAS  NOT  (.ICENSEIh 

niat  plaintiff  was  operating  his  aat<Hnoblle 
on  the  public  highway  irithout  having  obtained 
a  licoue  to  do  so,  as  required  by  section  130, 
c.  48,  Code  1918  (Code  Supp.  1918,  S  1940- 
129),  is  no  defense  to  an  action  for  damages 
against  the  county  for  allowing  the  highway  to 
become  and  remain  obstructed  with  a  massive 
road  presser  machine,  with  whidi  jdaiutiff's  au> 
tomobile  collided  in  the  nighttinu^  therein  in- 
juring it  and  himself. 

2.  HlOHWATS  «=»218(4)— OOHTBIBUTOBT  HXO- 
XJGENCE  HELD  FOB  JUBT. 

Where  plaintiff's  alleged  contributory  neg- 
ligence la  a  mixed  question  of  law  and  fact,  de- 
pending upon  facts  concerning  the  force  of 
which,  to  prove  negligence,  reasonable  minds 
may  differ,  the  question  of  negligence  is  one  for 
jury  determination,  upon  proper  Instmctioiia  by 
the  court 

BkTor  to  Otrctdt  Oonrt,  Boane  Coun^. 

Action  by  H.  B.  Hersman  against  the  Conn- 
ty  Court  of  Roane  County.  Verdict  and  judg- 


ment for  defendant,  and  plaintiff  brings  er- 
ror. Reversed  and  remanded  fbr  a  new  trIaL 

Tboa.  P.  Ryan,  of  Spencer,  and  <Aas.  & 
Hogg,  of  Point  Pleasant,  for  plahitlfl  in  ernnr. 

H.  C  FerguB<w*  of  Spencer,  for  defendant 
In  error. 

WILLIAMS,  P.  Plaintiff,  M.  E.  Hexsman. 
brought  tbla  acUon  against  Qie  ooonty  court 
of  Roane -county  to  recover  images  for  a 
personal  Injury  and  Injury  to  his  automobile, 
caused  by  colliding  with  a  heavy  road  vteaaex 
alleged  to  have  been  negllgmtly  left  standlqc 
In  tile  public  road.  The  trial  resulted  in  a 
verdict  and  Judgment  for  the  defendant,  and 
plaintiff  toings  Oie  case  hrae  <hi  writ  of  eeror. 

About  9  o'clock  oa  the  evmlng  of  June  29, 
1917,  plaintiff  imd  the  cbaoffenr,  In  company 
with  three  young  ladles,  were  driving  <m  die 
public  nnd  leadins  south  trtaa  the  town  of 
Spoicra',  and  «»lllded  with  the  pressor,  wbidh 
had  been  left  standing  on  the  paved  surface 
of  the  road  and  within  about  2  Indies  of 
the  edge  thereof  to  plaintiff's  right  Tbe  road 
preeser  was  about  6  feet  In  width,  10  foet  in 
height,  and  welded  about  10  ton&  The  road 
was  pavedt  and  had  beea  traveled  by  tbe 
public  for  several  months  prior  to  the  acci- 
dent The  dtilef  defense  relied  <mi  la  plain- 
tUTs  alleged  contributory  negUgenoe.  The 
road,  at  the  point  of  the  acddott,  is  10  feet 
wide,  leaving  a  clear  space  of  10  feet  to  tbB 
l&tt  of  the  presser,  over  wbldi  plaintiff  could 
have  drli'en  and  ttius  have  avi^ed  flio  col- 
lision. The  testimony  of  plaintiff's  ^tnesses 
proves  that  the  diauffenr  was  ccHupetent  and 
experienced ;  that  he  was  driving  cartfully 
at  the  time,  at  a  speed  variously  estimated 
by  the  different  witnesses  at  from  6  to  15 
miles  -per  hour;  tiiat  be  bad  bis  Ugbto  on 
full  until  he  saw  two  Or  three  BatomaMIeB 
approaching  him  from  the  opposite  direction; 
that  on  approaching  the  one  nearest  to  blm 
he  dimmed  Us  lli^ts,  according  to  the  cnston 
when  passing  other  automoWIes,  because  a 
glaring  light  in  tiie  face  <ft  the  driver  blinds 
him,  and  renders  it  more  difficult  to  erttmato 
distances  correctly  than  by  tbe  use  itf  a  dim- 
mer light;  that,  se^ng  anoOier  car  cwnlnc 
toward  bim,  after  he  passed  the  first  one,  he 
ccmtinued  to  use  bis  dimmer  for  a  distance 
of  about  200  feet  farther,  and  at  the  end  of 
this  distance  ran  against  the  road  pressor, 
and  Just  as  be  struck  it  the  automot^e  that 
was  aE^roacblng  passed  bim.  It  Is  prov«i 
that  the  dlmm^  cast  a  light  mabline  ttw 
driver  to  see  only  about  14  feet  Nether 
plaintiff  tbe  diauireur  knew  the  presser 
was  in  tbe  road  near  the  point  where  tbey 
collided  with  It  It  had  been  moved  to  that 
place  on  the  evening  of  the  accident 

[1]  TbA  automobile  was  a  new  ime  and 
carried  no  license  tag,  nor  had  a  license  to 
operate  It  been  apiAled  for,  as  required  by 
sections  iSft,  181,  and  141  of  diapC»  48,  Oode 
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191S  (Code  Snpp.  1018,  ||  ld4&— 120,  IMO— 
130,  1B40— 140),  and  on  d^^idantfs  reiiueat 
fbe  coon  gave  the  Jury  the  followtng  Inatrac- 
tion,  which  la  the  principal  error  SMtgned: 

''^H  court  instnicts  70a  tiiat  although  yon 
maj  believe  that  the  defendant  eanwd,  permit- 
ted, or  allowed  the  road  presser  or  roller  de- 
acribed  In  the  evidence  to  be  in  a  public  road  In 
this  coantr,  and  that  plaintiff  was  riding  in  an 
automobile  and  sustained  Injury  by  the  same 
being  accidentally  driven  against  said  road  press- 
er  or  roller,  and  that  Uie  same  was  without 
lights  or  signals  thereon,  and  that  the  ^aln- 
tiff  and  the  driver  of  said  antomoUle  had  no 
wamlns  of  tibe  preaenee  of  said  preaaer  or 
n^er,  yet  if  yon  believe  said  automobile  was 
at  that  time  owned  by  J.  P.  Price,  and  that 
said  J.  P.  Price  had  neither  applied  for  nor 
received  any  license  to  operate  said  automo- 
bile, then  you  shall  find  for  the  defendant,  un- 
less you  further  believe  that  the  defendant 
caoaed,  permitted,  or  allowed  said  road  preaser 
or  ndler  to  be  In  aald  road,  with  the  inten- 
tiOD  or  derfgn  that  It  might  thereby  canae  In- 
jnry  to  aome  peraon  or  his  property,  or  was 
placed  there  nnder  such  circumstances  aa  to 
show  such  intention  or  design.  In  other  words, 
before  plaintiff  can  recover,  if  you  believe  be  was 
riding  in  an  unlicensed  automobile,  you  must 
^lieve  that  he  was  injured  by  reason  of  some 
unlawfully  reckless  or  wanton  act  of  the  de- 
fendant And  you  are  further  instructed  that 
if  you  beUere  from  the  evidence  that  the  per- 
son who  had  said  road  presaw  or  ndler  in  his 
Immediate  charge  placed  the  aame  In  the  public 
road  for  the  purpose  of  more  ocmveniently  us- 
ing or  operating  the  same,  and  without  any 
derign  or  intention  of  causing  injury  to  another 
or  bis  property,  and  that  said  presser  or  roller 
was  not,  at  the  time  of  the  accident,  being  op- 
erated by  any  one,  then  you  cannot  find  that  the 
defendant  was  goilty  of  doing  a  reckless  or  wan- 
ton injuiy." 

This  Inatmctlon  is  errraeons,  and  abould 
not  have  been  glvm.  It  Is  almost  uniformly 
held  by  the  courts  of  this  conntry  that  a  per- 
son is  not  precluded  from  recovering  dam- 
ages for  an  injury  caused  by  the  negligence 
of  anotlier,  even  thou^  he  Is  himself,  at  the 
time  of  the  Injury,  doing  some  unlawful  act, 
unless  such  unlawful  act  has  some  causal 
connection  with  or  contributes  in  some  way 
to  the  injury.  Plaintiff's  failure  to  have  his 
car  registered  and  a  license  to  operate  it  has 
no  apparent  connection  with  or  relation  to 
bis  Injury.  It  Is  In  no  sense  a  contributing 
cause  thereto.  1  Shearman  &  Redfleld  on 
NegUgence  (9th  Ed.)  fl  104.  The  author  there 
•tates  tAe  law  to  be  as  f(^wa: 

"If  the  plaintiff  Is  acting  in  vitdatlon  of  a 
statute  or  ordinance  at  the  time  of  the  accident, 
and  such  violation  proximately  contributes  to 
his  Injury,  he  Is  fruUty  of  contribotory  fault, 
and  Is  as  much  debarred  from  recovery  as  in 
other  cases  of  contributory  negligence.  But  if 
■Dch  violation  did  not  so  contribute  to  the  In- 
Jnry  it  la  no  defense." 

O00U7  on  Torta  (8d  Eid.)  rol.  1.  p.  278,  saya: 

'*The  fact  that  a  party  Injured  was  at  Hiat 
tfano  violatlnff  the  hw  doea  not  put  bim  out 


of  protection  of  the  law ;  he  la  never  put  by  the 
law  at  the  mercy  of  others.  If  he  Is  ne^i* 
gently  injured  in  the  hlf^way,  he  may  have  re^ 
dress,  notwlthatandlng  at  the  time  be  was  on  the 
wrong  side  oi  the  way,  piorided  thia  fact  did 
not  contribute  to  the  injury.  80,  where  (me  U 
injured  by  reason  of  a  defect  in  the  highway, 
it  is  no  defense  that  he  was  at  the  time  driv- 
ing at  an  unlawful  m>eed,  provided  the  latter 
fact  did  not  contribute  to  the  injury." 

The  doctrine  laid  down  by  these  text- 
writers  is  nt^eld  by  the  great  wel^t  of  the 
dedslons.  Southern  Ry.  Oo.  v.  Vaughan's 
Adm'r,  118  Va.  692,  88  S.  E.  805,  L.  R.  A, 
1916E,  1222,  Ann.  Cas.  1918D,  and  cases  col- 
lated in  note  at  page  847;  Lockridge  v.  Rail- 
way Co.,  161  Iowa,  76,  140  N.  W.  834,  Ann. 
Cas.  1916A,  168;  Black  v.  Moree,  135  Tenn. 
73, 186  S.  W.  682,  L.  R.  A.  1916E;  1216  ;  OeaiL 
Ind.  Ry.  Co.  v.  Wishard  (Ind.  App.)  104  N. 
E.  C93;  Brown  t.  Gre^  &  Fllnn.  Inc.,  6 
Boyce  (DeL)  449,  100  Atl.  475;  Derrin  v. 
Frenler,  91  Vt.  898,  100  Att  760;  Bir.  By, 
Light  &  Power  Co.  v.  ^tna  Accident  &  Lia- 
bility Co..  184  Ala.  601.  64  South.  44;  Mofaney 
V.  Cook,  26  Pa.  342,  67  Am.  Dec  419. 

Hie  converse  of  this  rule  Is  likewise  true, 
that  the  mere  fbllure  of  the  driver  of  an  au- 
tomobile to  have  procured  the  statutory  li- 
cense at  the  time  hla  machine  injured  an- 
other on  the  hi^way  will  not  render  him 
liable  for  the  injury,  unless  such  failure  had 
some  causal  relation  to  the  Injury.  Lindsay 
T.  Cecchi.  3  Boyce  (DeL)  133,  80  AtL  523,  36 
L.  R.  A.  (N.  S.)  609,  and  nomoous  cases  col- 
lected In  the  note. 

Somewhat  analogous  to  the  question  here 
presrated  is  the  right  of  a  stock  or  other 
broker,  buying  or  selling  stock  or  other  prop- 
erty for  a  com  ml  salon,  to  recover  on  a  ccoi- 
tract  when  It  appears  that  he  has  not  pro- 
cured the  license  required  by  our  statute  to 
engage  In  that  business.  The  statute  Imposes 
a  penalty  for  oigaglng  In  the  business  with- 
out a  license.  But  we  have  held  that  the 
failure  to  procure  a  license  does  not  avoid 
the  contract,  nor  preclude  the  broker  from 
covering  for  services  performed.  Ober  v. 
Stephens,  54  W.  Va.  364,  46  8.  E.  196.  This 
case  has  been  followed  in  later  decisions. 
Cobb  V.  Dunlevie,  6S  W.  Va.  398,  60  S.  E.  384; 
and  linton  v.  Johnson,  81  W.  Va.  560,  94 
S.  E.  945.  Tliese  cases  hold  that  Qie  pen- 
alty fixed  by  the  statute  for  failure  to  com- 
ply with  the  license  law  Is  all  the  penalty 
to  which  the  violator  Is  exposed. 

The  Supreme  Judicial  Court  of  Massachu- 
setts makes  a  distinction  between  the  case  of 
an  individual  who  has  failed  to  comply  with 
the  law  by  procuring  an  Individual  Ucoise 
to  operate  automobiles  and  the  case  of  a  per- 
son who  has  failed  to  register  his  car  and 
pay  the  Ucoise  required  to  operate  it  on  the 
public  U^waya,  and*  In  ttie  farmer  case, 
holds  that  the  abaence  of  a  dianffeur's  llr 
cense  Is  mly  a  drcmnatance  tending  to  prove 
ne^lgoice,  and  In  the  latter  that  the  presence 
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of  tbe  automobile  upon  the  public  highway, 
without  being  registered,  is  an  unlawful  act, 
Inseparable  from  the  movement  of  the  anto* 
mobile,  "and  that  In  such  moTement  the  au- 
tomobile Is  an  outlaw."  Bourne  t.  Whitman, 
209  Mass.  155,  95  N.  E.  404,  35  L.  R.  A.  (N.  S.) 
701;  Berry  on  Automobiles  (2d  Ed.)  S  195. 

It  la  not  denied  that  the  road  presser  had 
no  light  upon  It  to  warn  travelers,  and  that 
It  was  an  obstruction  of  the  highway,  ren- 
dering It  out  of  repair,  within  the  meaning 
of  section  154,  c.  43,  Code  1918  (Code  Supp. 
1918,  f  IMO— 153),  there  <»n  be  no  question, 
tniat  the  county  court  is  liable  In  such  case. 
In  the  eroit  of  Injury  to  any  one  who  is 
without  fault  on  his  part,  is  well  settled  by 
our  dedslouB.  Arthur  v.  City  of  Charleston, 
51  W.  Va.  133,  41  S.  B.  171;  Stanton  v.  City 
ot  Parkeraburg,  Oft  W.  Va.  393,  66  S.  B.  514. 
The  neiJlgence  rendering  defendant  liable 
consisted  In  failing  to  keep  signal  lights  upon 
the  road  presaer  at  night  The  fact  that  the 
roadbed  was  smooOi  at  this  point  rendered 
the  huge  steam  presser  even  more  dangerous 
than  if  it  had  been  located  <m  rongb  road,  be- 
cause In  trarding  by  automobile  pef^le  in- 
Tartably  drive  taster  over  smooth  than  over 
rouj^  roada,  and  in  passing  .other  automo- 
Ules  a  driver  might  find  it  necessary  to  lower 
or  extingnlA  his  tUfbts  at  tbe  moment  be 
would  be  antroadilng  tbe  danger  and  tbus 
not  be  aUe  to  discover  it  in  time  to  avoid 
the  Injury. 

Counsd  tor  defendant  insist,  however,  that 
plaintiff  was  not  prejudiced  1^  this  Instruc- 
tim,  for  tbe  reason  that  tbe  evidence  so  dear- 
ly establishes  his  contrlbutoi?  negligence,  as 
a  matter  of  law,  tbat  be  cannot  recover.  We 
cannot  accede  to  tbta  view.  Whether  plain- 
tiff was  guilty  of  negligence  wbicdi  contribut- 
ed to  his  injury,  uiider  tbe  circumstances  dis- 
closed by  tbe  evidence,  is  a  mixed  question 
of  law  and  £act,  and  flierefore  for  the  Jury 
to  determine  PlaintHTs  evidence  tends  to 
show  that  tbo  cbsuffeur  was  not  running  at 
a  dangerous  rate  of  speed,  tbat  he  failed  to 
see  tbe  presser  because  bis  lights  were  dim- 
med at  the  time,  and  that  be  dimmed  his 
mgbtB  because  be  was  meeting  another  auto- 
mobile. It  cannot  be  said,  as  a  matter  of 
law,  that,  seeing  another  automobile  ap- 
proaching, it  was  negligence  to  drive  tbe  au- 
tomobile wlUi  the  dimmers  on  for  200  feet; 
that  being  tbe  distance  from  where  he  passed 
the  last  automobile  before  collidlug  with  tbe 
presser. 

Defendantfs  Instmctiona  1  and  2  are  also 
erroneous;  No.  1  because  it  eui^haj^es  tbe 
fiict  that  plaintiff  was  using  the  road  for  a 
pleasure  ride.  Sudi  use  of  it  was  not  unlaw- 
ful, and  does  not-  affect  his  right  at  action. 
It  is  erroneous  for  tbe  fnrttier  reason  that  it, 
ta  effect,  places  the  burden  upon  plaintiff  to 
prove  be  and  bis  chauffeur  were  not  n^^llgent 
This  is  not  tbe  rule  in  this  state.  Contrib- 


utory negligence  Is  a  defoise,  and  defendant 
beers  the  bard«i  of  proving  it^  altSiongb  It  may 
appear,  and  sometimes  does  appear^  from 
plaintiff's  evidence,  and  when  It  does  so  ap- 
pear the  defendant  can  take  advantage  of  It. 
It  also  improperly  tells  tbe  Jury  they  could 
consider  the  fact  that  the  road  was  being  re- 
paired, and  that  madilnery  and  tools  were 
permitted  to  remain  In  and  along  the  road, 
near  the  point  of  the  accident,  In  determining 
whether  or  not  plaintiff  was  negligent  In  not 
seeing  the  steam  presser ;  whereas  it  la  shown 
that  plaintlfl  knew  the  road  was  being  repair- 
ed at  a  point,  he  says,  nearly  a  quarter  of  • 
mile  b^ond  where  be  collided  with  the  preea- 
er.  Evan  McKown,  the  man  who  operated  the 
steam  road  presser,  testlUcd  that  be  brought 
It  to  the  point  where  It  was  when  tdaintlff 
ran  into  It,  from  the  quarry  abont  a  quarter 
of  a  mile  beyond,  on  that  same  evening,  and 
this  testimony  Is  not  denied.  There  is  no 
evidence  to  show  that  plaintiff  bad  any  rea- 
son to  suspect  any  danger  at  the  paint  where 
the  machine  stood.  Its  presence  In  tbe  road 
was  the  only  thing  whlcb  could  have  given 
bim  any  warning  of  the  danger,  and  bis  neg- 
ligence. If  any,  cimslsted  In  his  failure  to  ob- 
serve it  in  time  to  avoid  the  oollidon.  But ' 
be  explains  why  he  did  not  see  It,  and  we 
hnve  said  already  that  his  failure  to  see  it, 
under  the  circumstances  disclosed,  waa  not 
necessarily  n^^igence,  and  it  was  for  tbe 
Jury  to  say  whether  or  not  he  was  nei^lgent 
in  running  his  car,  with  his  dimmer  llgjita 
on,  oTer  what  appeared  to  him  to  be  a  smooth 
piece  of  unobstructed,  paved  road. 

[2]  No.  2  U  bad  because  it  told  the  Jury  It 
was  plaintiff's  duty  to  bare  his  anttmuibUs 
suffidently  llghte<^ 

"to  enable  bhn  at  all  tiipes  to  eee  any  obetrnfr 
titm  on  the  public  highway,  and  to  run  the  sane 
at  sudi  a  rate  of  speed  that  he  can  stop  it  «r 
otherwise  avoid  collision  with  any  such  ofaetme* 
tlon." 

This  would  relieve  count7  courts  frwn  lia- 
bility for  injury  to  Oie  driver  or  ocenpants 
of  automobiles  on  tba  public  highway,  gvca- 
sioned  by  almost  any  kind  of  obetmetloo. 
whlcb  is  certainly  not  the  law.  The  pnol* 
mate  cause  of  plalntifTs  injury  was  defend- 
ant's n^lgence  In  falling  to  maintain  a 
warning  light  np<m  tbe  steam  loessar  In  the 
nighttime.  But  if  plaintiff  was  also  guilty 
of  negligence,  \rtjich  contributed  to  bis  in- 
jury, be  cannot  recover,  even  though  deflm^ 
ant  was  guilty  of  negligence,  and  wbetbw  be 
waa  negligent  depends  upon  tbe  degree  of 
care  and  caution  be  used  for  bis  own  safety. 
If  he  used  such  caution  and  care  as  a  rea- 
sonably prudoit  man  would  have  used  nnd« 
the  circumstances,  bo  was  not  netflgent;  bat 
the  Jury  must  dedde  tbls  question. 

We  reverse  the  Judgment,  and  remand  tbe 
case  for  a  new  trial. 

Beversed  and  remanded. 
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1.  DiTOBci  «9B80S-Ootm  oAirifOT  snum 
pnouHxirr  XNnnronoir  oir  Bxunre  m- 

rUUNABT  TO  DIVOBOK  AOTIOlf. 

A  wife  Bued  her  hiuband  for  a  total  dtvorce^ 
and  alleged  tbat  there  was  a  sirl  child,  the  iasne 
of  the  marria^,  abont  22  montha  old,  and  set 
forth  in  her  petitloD  that  the  husband,  tram 
whom  she  waa  then  Uvlng  in  a  bona  fide  state 
<tt  separation,  had  declared  that  Uie  wife  should 
not  retain  the  custody  of  the  ddld,  and  tliat  she 
feared  that  the  bosband  would  do  bodily  barm 
to  her  and  the  child  in  bis  efforts  to  regain  Its 
custody,  and,  amons  other  things,  prayed  tbat 
the  husband  "be  enjoined  from  in  any  manner 
Interfrring  with  the  petitioner  in  the  custody 
and  control  of  said  child,  or  molesting  ber  in 
any  way  relative  to  the  custody  of  the  child." 
Upon  presentation  of  the  petition  the  judge 
granted  an  order  which,  among  other  things,  en- 
joined  and  restrained  the  hosband  as  prayed. 
On  a  prellmlDary  hearing  the  judge  granted 
temporary  alimony  and  attorney's  fees,  and  or- 
dered that  "the  defendant  la  enjoined  as  pray- 
ed." Two  verdicte  having  been  rendered,  find' 
fatg  a  total  divorce  for  both  parties,  and  remov- 
ing HhfAr  disabilities;  a  decree  was  entered  in 
•eoordance  with  snch  verdicts,  and  the  custody 
of  the  child  was  awarded  to  the  wife.  The 
decree  made  no  reference  to  an  Injunction 
•gainst  the  hosband.  Nearly  9  years  thereafter, 
when  the  dtfld  was  more  tlMn  iB  years  old,  her 
father  totA:  ber  tn  custody  without  the  knowl- 
edge or  consent  of  her  mother.  The  mother 
sought  to  recover  the  child's  custody  from  her 
father,  by  writ  of  habeas  corpus  issued  by  the 
ordinary  of  the  county.  Upon  a  hearing  of  the 
habeas  corpus  proceeding,  tAe  ordinary  awarded 
tiie  custody  of  the  child  to  her  mother ;  but,  oO 
notice  by  the  father  ot  bfs  intentloB  to  take  the 
case  by  certloraii  to  the  superior  court,  the 
OTdlnary  gave  to  the  fatlur  tiie  tonporwy  cu^ 
tody  of  the  child  on  oonditions  stated.  The 
record  does  not  dlsdoee  what  was  done  In  refer- 
ence to  the  certiorari  Suheeqnehtly,  the 
mother  sought  to  have  the  father  of  the  child 
attached  for  contempt  for  violating  the  judg- 
ment of  the  court  enjoining  him  from  Interfer- 
ing with  the  mother's  custody  of  the  child ; 
the  act  of  oontempt  alleged  being'that  the  father 
had  nrreptitiODaly  taken  (duugeof  IbedUM  and 
brongbt  ber  away  fnmi  tiie  fanne  oi  the  mother 
without  ber  knowledge  or  consent.  Upon  a 
hearing  in  the  contempt  proceeding  the  judge 
adjudged  the  father  of  the  child  to  be  in  con- 
tempt of  court  "for  violating  said  decree"  ren- 
dered In  the  divorce  suit,  and  that  be  be  com- 
mitted to  the  jail  of  the  county  until  he  should 
surrender,  restore,  and  place  the  child  into  the 
custody  and  control  of  her  mother.  This  order 
was  subsequently  modified,  in  view  of  a  contem- 
plated writ  of  error  to  be  sued  out  hj  the  defend- 
ant therdn.  BM,  the  tempwary  restraining  or- 
der granted  in  the  rule  nld,  and  ^  interlocutory 
injunction,  granted  on  the  preliminary  bearing, 
-continued  only  until  the  final  termination  of  the 
divorce  suit  which  resulted  in  the  decree  grant- 
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ing  a  total  dlTorce  to  boQt  partlei^  and  amrdinf 
the  custody  of  the  child  to  the  mother.  On  a 
preliminary  hearing  the  judge  could  not  grant 
a  permanent  injunction.  Payton  v.  Ford,  134 
Ga.  687,  68  S.  E.  800;  Southern  Cotton  Oil 
Co.  v.  Overby,  136  Ga.  69,  70  S.  E.  664.  The 
decree  did  not  purport  to  continue  the  inter- 
locutory tnjunctbn,  nor  dtcl  its  renditiou  oper- 
ate to  do  so. 


2.  DiToBOB  «ss>3(@— Takhto  bt  vatheb  or 

OOffTODT  or  CHILD  HELD  NOT  Ilf  COHTBUPT 

or  PBBuicnf  ABT  iNJuironoH. 
Here  being  no  injunction  Inblblting  the 
&ther  from  taking  the  custody  of  the  child  after 
the  rmdition  of  the  decree,  his  so  doing  without 
the  knowledge  or  consent  of'  the  mother  waa 
not  an  act  In  contempt  id  any  existing  order 
or  deme  of  the  court;  and  tt  waa  ttoefore 
error  to  hold  the  Cather  to  be  in  contempt  of  the 
court 

Brm  from  Snpolw  Ooort,  Oobb  County; 
N.  A.  'Monl4  Jadieu 

Proceeding  between  D.  A.  Brown  and  Mrs. 
Nola  T.  Smtlli.  Jndgmcnt  for  the  latter,  and 
the  former  brings  error.  Reversed. 

G.  B.  Gann  and  Joe  Abbott,  both:  of  Karl- 
etta,  for  plaintiff  In  error. 

E.  B.  MoBB,  of  Marietta,  for  defendant  in 
error. 

FISH,  (X  7.  Ju^ment  raraned.  All  like 
Justices  concur,  except  GILBEBT,  ab- 
sent for  providential  canaeb 


GBBEN  T.  STATHl 


(UiO  Qa.  121) 
(Now  1665.) 


(Supreme  Ooort  of  Georgia.  April  18^  31100.) 
(BvUa^  &v  tiU  Oimrt.) 

1.  GBXHtnAZ.  XJLW  «»1064(7)  — FAILUHg  TO 
OHABGE  AFFUOABLB  U.W  SHOULD  BB  MADE 
DIBTINOr  OBOUKD  rOE  HEW  TRIAU 

It  is  not  a  good  ground  of  exiticiam  npm  a 
portion  of  the  court's  charge  to  mj  that  eosM 
otiier  principle  <tf  law  inT<dved  under  the  facts 
of  the  case  idionld  have  been  given  In  the  chai^ 
If  the  oourt  omits  to  charge  the  law  applicabto 
to  the  material  Issues  of  the  case,  that  should 
be  made  a  distinct  ground  of  the  motion  for 
a  new  trial*  in  order  to  avail  the  plaintifl  in 
error. 

2.  C^nnNAL  LAV  «5>20— No  quilt  whebb 

ACT  COHUITTED  BT  ICiaFOBTUITB  OB  ACCIDENT 
WITHOUT  EVIL  DB8I0N  OB  OULPABLB  irBO- 
LECT. 

The  court  did  not  err  in  enlarging  the  jury: 
"The  court  instructs  you  further  Qiat  a  per- 
son shall  not  be  found. guilty  of  any  crime  or 
misdemeanor  conimltted  by  mlsfortone  or  acd- 
dent,  and  where  it  satisfactorily  appears  tlure 
was  no  evil  design  or  intention  or  cnlpable  neg- 
lect" This  charge  was  aiiplicable  to  the  it- 
sues  made  under  the  defendant's  statement  and 
tb»  evidoice  In  the  case. 


^;»Far  othir  easH  ms 
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8.  HouToiDX  «=»309(Q— Ghaboe  as  to  ihtol- 

UNTABT  1UITBLA1TOHTEB  PBOPIia.T  BEFDUD, 
WHERE  PAST  THKBXOr  HOT  APPLICABLE  TO 
BTXDENCE. 

The  court  did  sot  err  In  refoslng  a  writted 
requeit  to  gtve  in  charge  secdon  67,  Penal 
Code  1910.  A  part  of  this  section  was  not 
applicable  to  any  of  the  evidence  adduced  on 
the  trial;  and,  the  reqaest  being  that  the  kc- 
tion  in  Iti  entirety  be  given,  it  was  properly 
retnsed. 

4.  AsmamiEinn  of  kbbob. 

None  of  the  aarignments  of  error  show 
cause  for  the  grant  of  a  new  trial,  nor  do  any 
of  them  raise  questions  that  are  nord  or  whldi 
require  discussion. 

Error  from  Superior  CJourt,  Oolqultt  Coun- 
ty; W.  B.  Thomas,  Judge. 

Said  Oreen  was  convicted  of  an  offoise,  and 
he  brings  error.  Affirmed. 

John  R,  Cooper  and  W.  O.  Cooper,  Jr.',  both 
of  Macon,  and  John  T.  Coyle,  of  Moultrie,  for 
plaintiff  In  error. 

Clifford  fi.  Hay,  Sol.  Gea^  of  Thomasvllle, 
CSiHord  Walker,  Atty.  Gen.,  and  M.  a  Ben- 
net,  of  Atlanta,  for  Uie  State. 

BECK,  P.  J.  Judgment  affirmed.  All  ttie 
Juaticea  concur,  except  GITJtBRT,  J.,  ab- 
sent for  providential  cause. 


(150  Oa.  121) 

BROWN  LOAN  &  ABSTRACT  CO.  T. 
WIUJS  «t  aL  (No.  1663.) 

(Suprenw  Court  of  Georgia.   April  16,  1020.) 

(SylMvM  By  <fte  Otmrt,) 

1.  Vendor  and  pubohasbb  «=>80,  98— Ten- 
dob  CANNOT  XEBCIND  WITHOUT  TENlWBINa 
BAOK  PBIOS  BEOBIVBD;  ARBS  BBASORABU 
TDCB  VOB  PKBTOBKAira^  TBUDOB  MAT  BB- 
aOZND. 

Where  tbB  owner  of  land  enters  into  a  writ- 
ten contract  accepting  an  offer  made  in  writing 
for  the  purchase  of  the  land,  and  the  party 
making  the  offer  makes  a  substantial  payment 
ui>on  the  purchase  price,  and  where  time  is 
given  for  the  invertlgation  of  the  title  and 
the  clearing  up  and  removal  of  defects  therein, 
the  owner  of  the  property  cannot  rescind  such 
a  trade  by  Us  own  act  or  declaration,  even 
after  a  reasonable  time  for  compliance  with 
bis  undertaking  by  the  purchaser  has  elapsed, 
without  tendet^g  to  the  purchaser  the  money 
paid  and  accepted.  But  the  owner,  under  the 
drcnmstances  stated,  after  the  lapse  of  a  rea- 
sonable time,  may,  upon  tendering  the  money 
paid  by  the  purchaser  back  to  him,  declare  the 
contract  at  an  end,  and  thus  be  relieved  of  Its 
binding  force;  or  he  may  have  appropriate  re- 
lief, under  the  drcnmstances,  upon  petition  to 
the  proper  court 


2.  TENDOB  AND  PUBOBABEB  •»212  — PUB- 
OHABEB  WXrH  KHOWLEDGB  TAKBS  SUBJXCr 
TO  EQimiBS  or  VOmCBB  PUBOHASKB. 

Where  an  owner  of  land  and  a  prtvoaed 
purchaser  entered  into  a  contract  for  a  sale 
and  purdiase  of  the  land,  and  where  with  no- 
tice of  the  «Eistenoe  of  such  contract  a  third 
person  purchased  the  land,  taUng  a  bond  for 
title,  Bucb  latter  purchaser  took  subject  to  die 
equities  of  the  former  purdhsser. 

8.  iNjuwonoN  ^ISSO^Rbvuhai.  of  nrm- 

LOCHTOBT  INJUNCTION  HELD  IMPBOPBB. 

Under  the  e^denee,  the  court  erred  fn  not 
granting  an  interlocutory  injunction,  thereby 
preserving  the  atatna  untU  the  final  trial,  when 
the  rights  of  the  complainant  to  the  equit^ile 
relief  sought  can  be  determined  and  adjudi- 
cated. 

Error  from  Superior  Cbnrt,  Pulaski  Coun- 
ty ;  E.  D.  Graham,  Judge. 

Action  by  the  Brown  Loan  A  Abstract 
Company  against  I.  A.  WlUls  and  others  for 
Injunction,  decree  for  specific  performance, 
and  other  relief.  Injunction  refused  on  in- 
terlocutor; hearing,  and  plaintiff  brings  ei^ 
ror.  Reversed. 

Jno.  R.  Ia  SmlOi  and  Orady  OL  Harris, 
both  of  Maocm,  for  plaintiff  in  error. 

H.  BicWhorter,  of  Cocfinin,  Hall  ft  Qrloe 
and  Chas.  J.  Blodi,  botb  of  Ifacon,  Btlieridge 
ft  Sams,  of  Atlanta,  and  H.  B.  Ooaten,  of 
HawldnsTllIa^  for  defendants  In  enov. 

BVSOK,  P.  J.    Brawn  Loan  ft  AMnMk 

Oomirany  (hereinafter  called  the  Brown  Com- 
pany, and  the  piaintUT)  brought  a  petitioa 
against  Mrs.  Pauline  Rndlch,  1.  A  trails, 
and  certain  other  parties,  seeking  Injnnctlon. 
a  decree  for  spedflc  performance,  and  other 
equitable  reUet  Upon  Interlocntoir  hearing 
the  conrt  refused  an  injunction,  and  tiie 
plaintiff  sued  out  Its  bill  of  ezcepttau  to  tlie 
supreme  Court 

[1]  1.  The  lOalntitt  bases  Its  claim  of  rl^t 
to  the  relief  sought  upon  a  written  contract 
for  tlie  sale  and  purchase  of  a  tract  of  land 
of  wbtdi  Mrs.  Rndidk  was  the  owner,  and 
\spaa  negotiations  betwerai  the  parties  to  the 
contract  with  reference  to  the  subject-matter 
of  the  same.  The  ctmtract,  onltting  the  de- 
scription of  the  tract  of  land,  Is  as  follows: 

"The  undersigned  hereby  agrees  to  boj 
through  Turman  &  Calhoun,  agents,  the  follow- 
ing described  property,  to  wit,  •  •  «  fyr  tbe 
sum  of  twenty-thousand  ($20,000$  dollars^  t» 
be  paid  as  follows:  $6,000  cash,  assume  loan  of 
$6,000  at  8  per  cenu  now  on  property,  with 
interest  from  date  of  sale,  $4,000  on  or  before 
December  1,  1019,  and  $4,000  on  or  before  De- 
cember 1,  1020,  which  two  last-named  deferred 
payments  bear  interest  at  the  rate  of  7  per  cent, 
payable  annually.  It  is  agreed  that  the  vendor 
shall  furnish  good  and  marketable  title  to  aaid 
property,  and  purchaser  shall  have  a  reasonable 
time  in  whidi  to  investigatfr  tiie  same.  In 
the  event  tbe  title  is  objected  to,  the  vendor 
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BhaD  be  furslshed  with  a  vritten  statement  of 
all  objeetioas  and  be  allowed  a  reasonable  time 
thereafter  in  which  to  famish  valid  title  It 
la  Bsrsed  fitat  lueh  papen  u  mxj  be  lesally 
nocowaiy  to  cany  out  tbe  terms  of  this  con- 
tract shall  be  executed  and  delivered  by  the 
parties  at  interest  as  soon  as  the  validity  of  the 
title  to  said  property  has  been  established. 

"Special  Stipulations.  It  being  agreed  that 
this  trade  is  being  made  subject  to  examination 
of  title.  Should  there  be  found  any  defects 
or  uncancelled  lieiw  which  might  Interfere  with 
giving  a  good  negotiable  title,  a  list  of  same 
win  be  funiished  by  the  parehaser  to  the  seller, 
and  reasonable  loigtb  of  time  allowed  in  which 
to  dear  and  remove  same. 

"This  proposition  is  open  for  acceptance  un- 
tfl  the  end  of  the  7th  day  of  December,  191& 

"[Signed]  Brown  Loan  &  Abstract  Co., 
"By  W.  li.  Brown,  Prest,  Eastman,  Ga. 

"Oonditional  Earnest  Money  Receipt  Re- 
ceived of  Brown  Loan  &  Abstract  Co.  the  sum 
of  five  hundred  (^500)  dollars  as  earnest  money 
and  part  payment  of  pnrduue  price  of  prop- 
erty, u  described  in  the  above  copy  of  orli^nal 
proposition.  Said  earnest  money  is  to  remain 
with  Turman  &  Oalhoon  during  tiie  term  of 
•aid  proposition,  and  is  subject  to  the  accept- 
ance by  the  owner  of  said  proposition,  and 
ia  to  be  returned  to  purdiaaer  in  the  event 
proposition  is  dedinad.  This  tha  8d  day  of 
December,  1918. 

"[Signed]  Hn.  Pauline  Bodidi, 

"By  H.  "RnmiA,  Agt 

"I  hsteby  acknowledge  receipt  of  the  above 
amonnt  of  earnest  money,  and  ratify  the  with- 
in contract   This  March  21,  1919. 

"[Signed]  Mrs.  Pauline  Bodteh." 

It  will  be  obeerved  that  this  contract  may 
be  divided  into  three  parts.  The  first  is  an 
offer  by  the  plaintiff  to  boy  the  land,  witb 
certain  special  stipolatlons  annexed;  the 
next  part  Is  the  receipt  of  $500  paid  as  ear- 
nest money  and  i>art  payment  of  the  pnr- 
<diaBe  price  of  the  property ;  and  the  con- 
cluding portion  of  the  contract  is  signed  by 
Mrs.  Rudich  herself,  and  is  an  acknowledge 
ment  of  the  receipt  of  the  earnest  money, 
and  contains  an  express  ratification  of  the 
contract  The  offer  fi»t  made  was  open  for 
acceptance  until  the  7th  day  of  Decembef, 
1918.  But  there  were  anbsequent  negotia- 
tions, and  the  offer  remained  apm',  the  re- 
ceipt for  the  part  payment  contlnaed  out- 
standing; and  the  ratification  of  the  con- 
tract waa  signed  by  Bfrs.  Rudich  on  March 
21«  1919.  This  writing,  or  these  writings  tak- 
en together,'  constitute  a  contract  for  the  sale 
of  the  land  In  question.  It  provided  for  the 
examination,  consideration,  clearing  up,  or 
removal  of  defects  in  the  title,  so  that  the 
vendor  might  be  able  to  furnish  good  and 
marketable  title  to  the  property  which  the 
plaintiff  had  proposed  to  buy.  That  Instru- 
ment, after  the  signature  of  Mrs.  Rudich 
was  attached  to  the  clause  ratifying  the  con- 
tract, was  no  longer  a  mere  offer  to  buy  nor 
an  option,  but  It  became  a  binding  contract 
(nbject,  of  conne,  to  certain  eoodldoiia  in  It 


as  to  the  investigation  and  removal  of  de- 
fects in  the  title)  for  the  sale  and  purchase 
of  the  land  comprised  In  the  Instrument. 
The  plaintiff  could  not  withdraw  the  .offer, 
and  Mrs.  Rudldi  could  not  refuse  to  perform 
her  undertaking. 

It  Is  urged  in  the  brief  of  counsel  for  de- 
fendants in  error  that  the  written  Instru- 
ment is  an  option  to  purchase  land ;  and 
that  If  the  written  acknowledgment  of  the 
receipt  of  the  amount  paid  by  the  plaintiff 
and  the  ratification  of  the  contract  signed  on 
March  21,  1919,  by  Mrs.  Rudich,  should  be 
held  to  extend  the  option,  It  only  extended  It 
for  a  reasonable  time,  as  It  fixed  no  time 
limit;  and  that  consequently,  under  the  evi- 
dence in  the  case.  It  was  for  the  trial  judge 
to  say,  npon  conflicting  evidence,  whether  or 
not  a  reasonable  time  for  the  extension  of 
the  option  had  expired ;  that  the  judge  was 
authorized  .to  find  that  It  had  expired  before 
the  27th  of  June,  1919;  and  that  consequent- 
ly the  execution  of  a  bond  for  title  by  Bfra. 
Rudich  to  another  party,  who  is  one  of  ^e 
defendants  In  this  case,  was  not  a  breach  of 
her  contract,  but  that  It  was  executed  In  the 
exercise  of  the  right  which  remained  in  her 
after  the  expiration  of  a  reasonable  time 
from  the  giving  of  the  t^tlon.  But,  as  we 
have  Indicated  above,  these  views  of  counsel 
for  the  defendants  are  not  coincident  with 
ours,  after  a  careful  consideration  (tf  the 
contract  The  written  contract,  when  Mrs. 
Rndich  ratified  It  on  the  2l8t  of  March,  1919, 
was  a  binding  contract  of  sale  and  purchase. 

Omitting  the  stipulations  as  to  having  time 
to  Investigate  and  clear  up  defects  In  the  ti- 
tle, the  contract  could  be  summed  up  In  a 
few  words,  and  amounts  to  an  offer  by  the 
Brown  Cbmpany  to  pay  an  agreed  sum  fbr 
the  described  property,  a  payment  of  $500  of 
the  purchase  price,  and  a  written  acceptance 
of  the  offer  by  Mrs.  Rudi^  the  owner.  The 
written  offer  made  by  the  plaintiff-  became, 
npon  written  acceptance  by  the  owner,  bind- 
ing upon  both  parties.  It  la  said  counsel 
for  the  defendants  that  under  the  contract 
the  Brown  Company  was  not  given  an  Indefi- 
nite period  in  which  to  comply  with  the  con- 
tract ;  that  the  only  time  it  was  given  at  all 
was  reaaonaUe  time  In  which  to  satisfy  it- 
seU  as  to  tltie,  and  not  time  In  which  fo  pay 
over  the  money ;  and  tha^  as  no  date  was 
fixed  for  this,  the  law  wonld  supply  the  omit- 
ted term  of  tha  contract  and  would  read  Into 
It  the  provision  for  a  ''laaaonable  time." 
And  numerous  dedslona  axe  dted  1^  counsel 
laying  down  and  elaborating  the  doctrine 
that,  where  an  agreemoit  is  silent  as  to  the 
time  within  which  an  act  Is  to  be  begun  or 
completed,  the  law  Implies  that  a  reasonable 
time  is  to  be  allowed  therefor;  and  that 
what  is  a  reasonable  time  Is  a  matter  of  fact 
to  be  determined  tqr  a  Jury  under  all  the  dr- 
eumstancea  ot  the  case ;  and  that.  In  a  hear- 
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Sag  like  fbaX  bad  before  tbe  trial  Jndge^  an 
Interlocntory  bearing,  the  qaestlon  of  fact  la 
to  be  determined     the  judge. 

We  have  not  reatdied  the  same  conclusion 
In  tbia  caae  as  -13ie  counsel  wtao  urge  the 
cases  (dted  aa  auttitHlty  here;  but  we  do  not 
In  any  way  impinge  upon  the  doctrine  of 
those  caaea  Just  referred  to.  Nor  do  we  deny 
that  the  question  of  reasonable  time  was  to 
Bome  extent  InvolTed  In  tbls  cose.  But  the 
expiration  of  a  reaaonable  Ume  after  the  ne- 
gotiations were  entered  upon,  and  after  the 
alleged  defects  In  the  title  were  cleared  up, 
did  not  authorise  Mrs.  Budlch,  of  her  own 
Tolltlon  and  wltbont  reference  to  the  status 
of  tbe  idalntlff  as  a  party  to  the  contract  for 
the  sale  of  tbe  land,  simply  to  declare  the 
contract  at  an  end  and  .then  to  execute  an- 
other contract  with  other  parties  for  tbe 
sale  of  the  land,  aa  if  she  bad  not  executed 
the  ccmtract  to  sell  to  the  Brown  Company. 
Tbe  n^otlationa  with  reference  to  this  trade 
and  the  correspondence  between  tbe  plain- 
tiff and  Mrs.  Budlcb's  agents,  Turman  & 
Oalhoun,  who  conducted  tbe  n^otiatioos  for 
Mrs.  Budlch,  contioaed  through  sevi^ral 
monlba;  eridoitly  for  a  while,  in  perfect 
good  taittXt  each  trying  to  meet  the  requlre- 
menta  €t  the  other,  one  making  bona  flde  ob- 
jections to  certain  defteta  In  the  title,  and 
the  other,  with  equal  bona  fides,  endearmlng 
to  remove  those  objections.  And  it  may  be 
conceded  that  towards  the  dose  of  the  cor- 
respondence between  Turman  &  Oalhoun  and 
W.  Ia  Brown,  who  conducted  the  negotiations 
and  the  correspondence  for  tbe  Brown  Com- 
pany, It  began  to  appear  that  Brown  was  not 
able,  even  after  his  objections  to  the  title 
had  been  remoTed,  to  comply  with  his  under- 
taking as  to  the  payment  of  the  money. 

It  seems  aulte  clear  that  in  the  month  of 
May  or  the  first  part  of  J\me  all  objections 
to  ^e  title  had  been  cleared  up,  and  the 
time  for.  the  payment  of  the  money  and  the 
closing  of  the  contract  had  arrived.  It  may 
be  conceded,  also,  that  Brown  then  began  to 
make  excuses  and  to  employ  what  seem,  up- 
on tbe  face  of  the  correspondence,  dilatory 
tactics.  It  is  possible  that  counsel  tor  tbe 
defendants  are  authorized  to  complain  that 
at  this  period  in  the  progress  of  the  negotia- 
tions the  plaintiff  was  "playing  with  the  con- 
tract." We  say  ttiat  all  (Iiis  may  t>e  conced- 
ed for  the  sake  of  the  argument.  Neverthe- 
less the  indestructible  fact  remains  that 
there  was  still  outstanding  a  contract  for 
the  sale  and  purchase  of  the  land  between 
Mrs.  Budlch  and  the  Brown  Company.  If, 
as  urged  by  the  defendants,  a  reaaonable 
time  for  performance  on  Brown's  part  had 
elapsed,  tbe  mere  lapse  of  this  time  did  not 
destroy  the  contract,  but  It  would  have  giv- 
en to  Mrs.  Budlch  the  right  to  terminate  the 
contract— to  remove  that  fact  which  stood  in 
the  way  of  her  conveying  this  land  to  a  ttiird 
party.   If  tbe  reaaonable  time  bad  elapeed. 


ahe  could  have  tendered  back  tbe  money  tbo» 
bad  been  paid  <m  tbe  portibase  price  and  de 
Glared  tbe  omtract  at  an  end.  nils  mlgb: 
have  effected  «  readaaUm.  Or  tbe  might 
liave  bad  reconiae  to  tbe  pnq;i«r  court  to 
have  resclBalaB  of  the  contract  declared.  In 
a  petition  to  a  court  of  equity  she  might  bav« 
shown  tbe  lapse  of  a  reaaonable  tinw  and 
the  fact  tbat  the  plaintiff  waa  pursuing  dil- 
atory tactics,  and  have  asked  that  a  resds- 
aion  be  decreed  upon  ber  repaying  tbe  ear- 
nest money;  or,  die  ml^t  poadbly  eveD 
have  alleged  raaatms  wliy  she  could  not  re- 
pay tlie  money,  and  have  aaked  tlie  court  to 
dedare  tbe  contract  at  an  end  and  that  Oie 
plaintiff  be  given  a  Judgmoit  tor  the  amount 
it  bad  paid,  and  that  audi  Judgmait  be  a  lien 
Qpcni  the  *property.  Such  are  stHue  of  tbe 
r^edlea  which  were  open  to  Mra.  Bodldi 
had  she  desired  to  end  tbe  contract.  Pow^ 
<nt  Actitma  for  Land,  602  et  aeq;  Buck  v. 
Duvall,  9  Oa.  App.  666,  72  S.  B.  44;  Bryaift 
V.  Booze,  65  Ga.  438.  But,  without  taking 
aome  such  atopa  as  we  have  indicated  In  tbe 
courts,  Mrs.  Budldi  could  not  ber  own 
action,  or  after  declaration  of  ber  Intentions 
made  to  Brown,  destroy  tiie  contract  in  qoea- 
tion  or  impair  Its  validity,  unless  at  tbe  ttme 
of  declaring  the  contract  at  an  end  sbe  ten- 
dered hack  tbe  part  paymrat  of  tbe  pnrduae 
price  whidi  had  been  paid. 

We  have  given  careful  we^bt  to  a  letter 
written  by  the  plaintiff  on  the  2601  day  of 
June,  tbe  day  before  Mra.  Budlch  executed 
the  bond  for  title  to  Willia,  which  waa  a 
breach  of  ber  omtract  unless  It  had  be^  ter- 
nttnated  before  that  time.  This  letter  last 
referred  to  is  written  to  ttie  real  esute  agenta, 
Turman  &  Calhonn,  with  v^qm  tiie  negotla- 
ti^ms  had  bem  conducted.  In  It  Brown,  Ote 
president  of  the  plaintiff  company,  after  hav- 
ing failed  to  keep  an  engagement  on  tbe  17tb 
and  on  the  ^>th  of  June,  app<^ted  to  carry 
out  and  complete  the  contract,  made  certoio 
excuses  for  his  failure  to  meet  Turman  as 
he  had  engaged  to  do  for  tbe  purpose  of  cmi- 
eluding  the  transection  between  them  Involv- 
ing the  purchase  of  this  laud.  Brown  atated 
in  this  letter  that  he  did  not  get  the  money 
whldi  had  beeil  promised  bla  company,  and 
wltb  which  it  liad  expected  to  make  the  cash 
payments  according  to  the  terms  of  tl^  con- 
tract He  stated  forther  that  tbe  money 
with  which  his  company  eapected  to  make 
the  payments  had  for  a  long  time  remained 
in  a  certain  t>ank,  and  that  Oie  person  to 
whom  the  money  belonged,  and  who  had 
agreed  to  famish  the  same  to  Brown,  had.  in 
consequence  of  the  long  delay  In  bringing  the 
matter  to  a  satisfactory  conclusion.  Invested 
tbe  money  in  cotton,  and  that  be  was  then, 
for  reasons  set  out  at  length  in  tbe  letter, 
unwilling  to  withdraw  the  money  from  tltat 
Investment  to  let  Brown  have  it  so  tiiat  he 
could  condnde  tbe  trade.  In  the  aame  com- 
munication be  dealt  at  length  wltb  several 
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matters  that  are  apparently  Irrelevant  to  the 
subject  of  the  trade  for  the  land,  and  point- 
ed out  the  dlfficnlty  of  borrowing  money 
from  the  banks,  because  of  the  fact  that  they 
had  so  much  cotton  on  hand  which  they  were 
carrying  for  their  cnatomers.  He  expressed 
the  opinion  that  the  condition  jnst  mention- 
ed wontd  not  last  longer  than  80  to  60  days, 
stated  that  he  wished  to  secure  by  personal 
indorsement  a  note  for  the  balance  of  the 
cash  payment  that  was  to  be  made  under  the 
contract,  suggested  to  the  agents  the  appar- 
ent adTlsablllty  of  accepting  his  suggestion, 
and  pointed  out  the  advantages  they  would 
have  by  taking  a  note  for  the  balance  of  the 
cash  payment  specified  in  the  contract 

We  have  given  the  contents  of  this  letter 
careful  consideration,  in  order  to  dedde 
wheth<>r  or  not  It  evinced  such  an  Intention 
on  the  part  of  the  plaintiff  to  abandon  the 
contract  as  made  and  to  anbstltnte  therefor 
aacb  an  entirely  new  contract  as  would  au- 
thorize the  defendants'  claim  that  the  plain- 
tiff bad  itself  ended  the  contract,  or  at  least 
placed  Itself  in  such  a  position  that  Mrs.  Bu- 
dich  might  declare  flie  <^mtrad:  rescinded 
and  terminated*.  After  careful  ctHUBlderatlon, 
we  have  concluded  that  this  letter  did  not  pnt 
an  end  to  the  contract,  without  some  action 
b^K  taken  upon  it  by  Mra.  Bndlcb  herself 
and  communicated  to  the  plaintiff.  More- 
over, there  la  nothing  to  show  that  Bfrs.  Bu- 
dicb  or  her  agrats  had  received  this  letter 
when  she  declared  the  contract  to  be  at  an 
end ;  because,  on  fbe  date  of  tbla  letter  from 
Brown,  Tnrman  ft  GUtaonn  wrote  Brown  de- 
daring  Uie  contract  at  an  end.  Both  of 
Oiese  letters  are  dated  June  26th,  and  they 
are  apparently  without  reference  to  the  con- 
tents of  each  other,  though  there  Is  a  suggesk 
tlon  they  followed  a  conversation,  whether 
by  telephone  or  not  we  do  not  know,  between 
Brown  and  Mra.  Budicb'i  agenia,  Turman  & 
Calhoun. 

C2]  2.  On  the  27tb  of  June,  1919,  the  day 
after  the  letter  to  which  we  have  made  ex- 
tended refbrence  was  written,  Mrs.  Rudldi 
executed  a  bond  for  title  to  the  laud  In  con- 
troversy to  Willis,  one  of  the  parties  defend- 
ant; and  Willis  contends  that,  having  paid 
a  Bubetantial  part  of  the  purchase  money,  he 
waa  an  Innocent  purchaser,  not  having  no- 
tice of  the  Brown  Company's  equities  In  the 
land.  The  facts  of  the  case  do  not  bear  blm 
out  in  this  contention.  While  the  bond  for 
title  Is  made  to  Willis  Individually,  the  oth- 
er parties  defendant  In  this  case  were  Joint- 
ly interested  with  him  in  the  purchase. 
Tbey  entered  into  an  agreement  with  Willis 
to  make  the  purchase  of  the  land,  there  be- 
ing stipulation  as  to  the  Interest  of  each. 
This  agreement  made  them  either  partners  or 
a  form  of  association  in  the  nature  of  a 
partnership  for  the  purchase  of  the  land.  It 
may  be  tme  that  there  can  be  no  partner- 
ship in  land,  but  a  partnership  or  an  asso- 
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elation  In  the  nature  of  a  partnership  may 
be  formed  for  the  purchase  of  land;  and, 
though  the  partners  become  tenants  in  com- 
mon after  they  are  vested  with  title,  we  think 
notice  to  one  would  be  notice  to  the  others 
of  matters  affecting  the  title.  But  even  if 
this  were  not  true,  Willis  had  an  attorney 
at  law  to  look  Into  the  matter  of  the  title, 
and  this  attorney  came  to  Atlanta  and  talk- 
ed with  Turman  &  Oalhoun,  the  agents 
through  whom  the  negotiations  for  the  sale 
of  the  land  by  Mrs.  Rudlch  to  the  Brown 
Company  were  conducted.  This  attorney 
knew  of  the  existence  of  the  trade  between 
Mrs.  Rndtch  and  Brown.  He  may  not  have 
known  of  the  exact  character  of  the  trade,  but 
he  knew  that  there  had  been  an  agreement 
between  Mrs.  Rudlch  and  the  Brown  Com- 
pany; and,  though  he  might  have  conclud- 
ed that  that  trade  did  not  affect  the  title 
and  interest  of  another  purchaser,  be  was 
as  a  matter  of  fact  put  npon  notice  of  all 
'he  essential  facts,  and  could  easily,  by  In- 
quiry, have  ascertalDed  the  exact  nature 
of  the  transaction.  This  attorney  saw  most 
of  the  correspondence  between  Tnrman  &- 
Calhoim  and  Brown  for  the  , Brown  Com- 
pany. He  saw  a  copy  of  the  contract  for  the 
sale  of  the  land,  and,  as  stated  above,  he 
saw  a  great  part  of  the  correspondencn 
"down  to  about  June  24th  or  2Cth.''  Oertaln- 
ly  this  was  ample  notice  to  the  attorney  at 
law.  As  to  the  scope  of  his  employment 
WlUis  ttotlfled: 

"I  employed  him  for  an  attorney  at  law  f* 
represent  me  in  this,  matter  in  the  way  of  every- 
thing. 1  took  hia  recommendation.  I  did  not 
make  any  examinatioD  of  title.  I  guess  ht 
made  one.  *  *  *  He  told  me  the  titles  were 
all  ri£ht  after  he  came  back  from  Atlanta. 
I  don't  know  whether  he  examined  the  titles 
in  Atlanta.  He  found  suffident  impresslm  up 
there  for  him  io  make  a  recommendation  that 
the  titles  were  all  right" 

It  seems  that  there  can  be  no  question 
that  wmts  was  pnt  upon  notice  of  tiu  con- 
tract, that  is,  as  It  existed  at  one  time;  and, 
knowing  that  it  existed  at  one  time,  his  cli- 
ents cannot  be  held  to  be  innocent  purchas- 
ers if  they  assumed  that  the  contract  was 
terminated  or  took  the  word  of  any  party 
other  than  Brown^  or  were  not  misled  fay 
anything  that  Brown  did  or  said. 

But  even  if  these  parties  had  not  had  no- 
tice. It  could  not  be  held  that  they  occupied 
the  favorite  position  of  an  Ihnocait  purchas- 
er without  notice.  Th^  bad  paid  a  part. of 
the  purchase  money  and  had  a  bond  tor  tJ* 
tl&  If  they  had  had  no  notice  of  Brown's 
equities,  it  was  a  case  of  one  equity  against 
another,  and  the  prior  equity  In  point  of 
time  was  the  superior  equity.  If  as  a  matter 
of  fact  Willis,  or  his  associates  or  trans- 
ferees, had  paid  a  part  of  the  purchase  mon- 
ey without  notice  of  the  equities  of  the 
Brown  Company,  it  would  then  become  a 
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question  whether  or  not,  under  pn^r  plead- 
ings, they  might  obtain  a  judgment  for  the 
money  Innocently  paid  over. 

[J]  3.  It  appears  that  several  hundred 
acres  of  land  are  covered  with  valuable  tim- 
ber, and  certain  of  the  defendants  are  cutting 
and  removing  this  timber.  That  being  the 
case,  the  plaintiffs  were  entitled  to  an  In- 
junction to  prevent  the  destruction  of  the 
substance  of  the  freehold.  It  is  unnecrasary 
to  dte  authorities  upon  this  proposition, 
which  has  been  discussed  In  several  cases  de- 
cided by  this  court  of  comparatively  recent 
date.  We  think  therefore  the  court  erred, 
nnder  the  evidence,  In  refusing  the  injunc- 
tion, thereby  preserving  the  status  quo  until 
the  final  trial  of  the  case,  when  the  rights  of 
tlie  plaintiff,  under  all  the  evidence  and  cir- 
cumstances of  the  case,  to  the  equitable  re- 
lief of  specific  performance  upon  compliance 
with  the  terms  of  the  contract  can  be  finally 
adjudicated. 

Judgment  reversed. 

All  the  Justices  concur,  except  GII«BEtRT, 
absoit  Cor  providential  cause. 

flBO  Oa.  88)  ' 
BROWN  v.  WILCOX  et  aL    (No.  1602.) 

(Sapremt  Oonrt  of  Georgia.   April  18,  1820.^ 

(BvUabua  &v  tke  Oo»rf  J 

1.  BvimNoi  «=3208({9— Oabboh  cost  or  pbo- 

P08BD  PUU,  SOT  aiONXD  BT  DBfXIfDAHT  (» 

rnxDt  via  inaduzssiblb. 
A  carbon  copy  of  a  proposed  plea,  prepared 
by  the  attorney  for  the  defendant,  which  has 
not  been  filed  or  signed  by  the  defendant,  or 
exhibited  to  him,  was  not  admissible  in  evi- 
dence at  tbe  instance  of  the  other  party,  al- 
though counsel  for  the  defenduit  bad  stated 
to  opposing  oounaet  that  ancli  a  plea  would 
be  filed. 

2.  Deeds  ^»45— ^tosaz.  or  bequkst  as  to 

SiraOT  OF  8IGNATITBS  TO  DEED  PBODUOEO  TO 
PUBFOBTED  WITNESSES  HELD  EBBOB  CnDBB 
THE  PLEADINGS  Ann  EVIDsnCE. 
The  court  erred  in  refusing  to  cliarge  the 
Jury  the  following,  on  written  request  duly 
presented:  "It  yon  find  frtnn  the  evidence  that 
the  instrument  purporting  to  be  a  deed  from 
Mrs.  Jane  Brown  to  R.  P.  Brown  was  pro- 
duced to  the  purported  witnesses,  J.  D.  May- 
nard  and  W.  J.  Hancock,  by  Mrs.  Brown  hei^ 
■elf,  and  that  she  stated  to  the  witnesses  in 
substance  that  she  W4nted  them  to  witness  the 
deed  and  that  was  her  signature,  or  that  she 
had  already  signed  it,  or  words  substantially  to 
that  effect,  then  I  charge  yon  that  It  is  not 
material  whether  Mrs.  Brown  did  In  fact  her- 
self make  the  actual  signature  (tf  the  purport- 
ed maker  of  the  deed  or  not;  if  she  actoowl- 
edged  it  as  her  signature,  or  as  her  deed,  and 
asked  them  to  witness  It  as  such,  then  I  charge 
you  that  would  be  in  law  her  deed,  and  you 
should  so  find."  Under  the  pleadings  and  the 
evidence,  the  requested  instruction  was  perti- 
nent. 


3.  TBIAX.    «=>2Q0(1)  —  ReQUESISD  OHABOEfl; 
SUBSTA]mALt.T  OOTEBBD,  AU  FBOPBBI.T  MK- 

ITTBED. 

Hie  other  requests  tor  instruction  to  the 
jury,  in  so  far  as  they  were  pertinent  and  legal, 
wwe  sabstanttally  covered  in  the  general  chaigch 
None  of  the  remaining  assignments  error  show 
cause  for  reversal,  nor  aro  thsj  of  sncfa  cha^ 
acter  as  to  require  spedal  amtiim. 

Error  from  Superior  Court,  Telfair  Coun- 
ty; E.  D.  Graham,  Judge. 

Action  between  R.  P.  Brown  and  Anne 
Wilcox  and  others.  Judgment  for  the  latter, 
and  the  former  brings  error.  Reversed. 

M.  B.  Cannon,  of  AbbovUle.  W.  B.  Smith, 
of  McBae^  and  Eldrldge  Outts,  of  Fltxgerald, 
for  plaintiff  In  error. 

Hal  Lawsoo,  of  AbbevUIe,  for  defendants 
In  errw. 

GII/BBRT.  J.  Judgmoit  reversed.  AH  the 
Justicea  concur. 


(ISO  Q*.  US) 

OBTTEK  V.  OETTER,  (Nfc  1798.) 
(Supreme  Oonrt  of  Georgia.  April  10,  1020J 

(avUdbiu  by  Oa  OonrfJ 

1.  HABKAfl  COBPm  4CS>8B(D— DSCBKB  iir  DX- 
TOBCB  BVXT  AWAXDINa  0U8T0DT  OF  CHILD 

■uoccanvELT  to  pabbhtb  wab  hot  comcld- 

SZTE  IH  BTTBSBQUXIfT  HABEAS  OOBPUa  BT 
TATHEB  TO  KEOOVEB  0D8I0DT, 

A  decree  in  a  divorce  suit  awarding  the 
custody  of  a  minw  child  of  the  marriage  to  the 
mother  until  he  shall  attain  the  age  of  ten 
years,  when  the  custody  shall  be  given  to  the 
father.  Is  prima  fade  evidence  of  the  respec- 
tive rights  of  the  parties  to  the  child's  custody 
as  decreed ;  but  it  Is  not  conclusive  on  habeas 
corpus  brought  by  the  father  against  the  mother 
for  the  custody  after  the  child  arrives  at  the 
age  of  ten  years,  whwe  the  diGumstancea  and 
conditions  of  the  parents,  or  either  <tf  them, 
arising  since  the  rendition  of  tbe  decree,  make 
it  to  the  beet  interest  and  welfare  of  the  child 
that  the  decree  be  modified  in  respect  to  such 
custody.  Milner  v.  Gatlin,  143  Ga.  816^  85  3. 
E.  1045,  I*  B.  A.  lfll6B,  977  (4). 

2.  Habeas  coapua  «:s>99(2>— On  AWABDnta 
ctmroDi  or  hinob  son  to  eatheb  held  hot 

AN  ABUSE  OF  DIBCXETIOn  TO  OBOBB  THAT 
HE    BE    8ERT    WOm    OCCASIOHAL    VXBIT8  TO 

UOTHEB. 

When  it  appeared  on  the  hearing  <A  such 
habeas  corpus  case  that  since  the  decree  was 
rendered  the  father  had  married  another  wonum, 
by  whom  he  had  a  child  then  living,  and  resided 
with  them  in  a  city  other  than  that  wber«  the 
first  wife  -wBrn  domiciled  and  where  the  divorc« 
decree  was  rendered,  and  when  there  was  evi- 
dence as  to  tbe  good  character  of  the  mother  of 
the  child  whose  custody  was  in  issue,  of  tbeir 
mutual  affection,  and  of  the  ability  and  desire 
of  the  mother  to  properly  care  for  and  tear 
the  child,  it  was  not  an  abuse  of  the  l^al  dliH 
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cretioQ  of  ttie  Judge  trrlng  tbe  ismie,  In  Tiew 
of  all  the  evfJence  submitted,  after  awarding 
the  child  to  the  ciutody  of  the  fatiier,  to  further 
ox6a  that  the  "child  he  sent  to  visit  its  mother 
for  one  week  during  the  Ohxistmas  holldsys 
and  two  weeks  daring  the  sammer  Taeatioii." 

3.  Habeas  cobpttb  ^112,  118(%)— Court  is 

AWABDHTO  CUffTODT  UIOHT  EETAIN  JTIBtSDIO- 
nON  TO  OBDpB  rUBTUEH  OUETTODT;  POIKT  NOT 

MADS  m  AaBiammfT  or  nam  oashot  bb 

KAin  ON  APFUIte 

Whilst  it  may  not  hftTt  been  neeessary,  it 

was  not  tnot  to  include  in  tiie  judgment  llie 
following:  "Thie  court  reserves  the  right  in 
this  caae,  if  the  child  is  not  properly  treated 
and  cared  for,  to  exercise  jnriadiction  to  further 
consider  and  order  the  custody  of  said  cbild.*^ 
In  tiie  brief  for  the  plaintifT  (the  father)  it  is 
sought  to  raise  the  point  that  jurisdiction  over 
hiih  could  not  be  retained,  because  he  resided 
in  another  circuit.  Bven  if  there  could  be  merit 
in.  Qw  point,  he  baring  submitted  himself  to 
tiie  court's  jiuisdiction  by  instituting  the  habeas 
corpus  proceeding,  no  sndi  qtiestion  was  made  in 
any  assignment  of  error. 

^  PBOFEB  ■BFUBAZ.  to  8TUKI  ANBWIB  AND 
ffDPPOBnNO  ■VXDUfOX. 

Nor  was  it  error  to  refuse  to  strike  the  an* 
•wer  of  tlie  mother,  nor  to  refuse  to  exclude 
evidence  of  her  good  character  tending  to  sus- 
tain the  answer. 

Error  f^m  Superior  Oonrt,  Fnlton  Gonnty ; 
J.  T.  Fendlettm,  Judge. 

Habeas  corpus  by  Rudolph  Oetter  against 
M.  O.  Oetter  to  obtain  custody  of  a  minor 
child.  Judgment  for  petitioner  on  ctmdltloa 
and  with  reservation  of  jurisdiction  to  make 
fnrther  orders,  and  he  brings  error.  Affirmed. 

Moore  &  Pomeroy,  ot  Atlanta,  tor  plaintiff 
in  error. 

Branch  &  Howard,  Otey  McOlellan,  and 
Bond  Almand,  all  of  Atlanta,  fbr  defend- 
ant In  error. 

FISH,  0.  J.  Judgment  aflbmed.  All  the 
Justices  concur,  except  OIIiBBBT,  J.,  absent 
tor  providential  cause. 


(UO  Oa.  88) 

DABianr  at  al.       STABB.  (No.  IMS.) 
(Supreme  Court  of  Georgia.   April  18,  1020.) 

(ByUahut  hv  ike  CowrfJ 

1.  DlSKXSSAL  AND  NONSUIT  «=>68— EnOTHENT 

^syt^-SvmctETnor   of  dbscbzftion  in 

DKCLABATIOR  mat  be  RAISED  BT  OENEBAL 
DEICCBBEB ;  OBAL  MOTION  TO  DWCIBB  HAT  BE 
HADE  ATTEB  FI^ADINO. 
The  question  of  anfficienc^  of  descripticai  In 
a  declaration  in  ejectment  may  be  raised  by 
general  demurrer.   An  tffal  motion  to  dismiss 
is  in  the  nature  of  a  general  demurrer,  and  may 
be  made  after  pleading. 


V.  8TARR  gl9 

a.B.) 

2.  Bjectmint  <^=64— Descbiptioit  in  dbcla- 
ration  shotjld  rnable  shebdt  to  ixeodtv 
wbit  of  possesion. 

A  declaration  in  ejectment  should  describe 
the  premises  in  dispute  with  such  definiteness 
that,  in  the  evmt  of  a  recovery  by  the  plaintiff 
the  sheriff  could  execute  the  writ  of  posaesdos 
from  the  description  given. 

3.  BJEcncBNT  ^904— Dbolabation  showino 

PATENT  AXBIGUirr  18  STTBJBOF  TO  OXHEBAX. 
DSlCUBBKB. 

A  declarati(m,lD  ejectment,  which  upon  tta 
face  disdoses  a  iMitent  ambigoity.  Is  subject  to 
general  dunurrer. 

4.  Evidence  «s»23@)— Coubt  judioiaij.t 
knows  that  sixth  land  distbiot  of 

WHEBISB  COUNTT  is  divided  into  LOTS. 

Judicial  cognisance  is  taken  of  the  ftict 
lliat  tbe  sixth  land  district  <tf  orifrinally  Wilkin- 
son (then  Montgomery,  but  now  Wheeler)  coun- 
ty 1b  divided  into  duly  numbered  land  lots  of 
202%  acres  each,  in  the  shape  of  a  square,  and 
that  the  lines  of  the  lots  are  run  at  an  angle  of 
45  degrees,  and  not  north  and  south  and  east 
and  west 

5.  BjEoncxNT  «s»64— Dbsobiftion  in  decla- 
bation  heu)  too  indefinite  TO  enable 

SHEBIFF  TO  EXECUTE  WBIT  OF  POSSESSION. 
A  declaration  in  ejectment,  which  described 
the  land  in  dispute  as  "fifty  acres  of  lot  of 
land  No.  17  in  the  sixth  district  of  formerly 
Montgomery,  now  Wheeler,  county,  Georgia, 
more  particularly  described  as  being  fifty  acres 
lying  in  a  square  in  the  southeast  comer  <^ 
said  lot,"  does  not  describe  the  premises  with 
sudi  definiteness  that,  in  the  event  of  a  recovery 
by  the  plaintiff  tiie  sheritt  cotdd  execute  the 
writ  of  possession  from  the  descriptim  given, 

Error  from  Superior  Court,  Wheeler  Coun- 
ty; J.  P.  Hlgbsmltb,  Judge. 

Suit  in  ejectment  by  J.  N.  Starr  against  W. 
W.  Darley  and  others.  Defendants*  motion 
to  dismiss  the  declaration  overruled,  and 
they  bring  error.  Reversed. 

Eschol  Oraham,  ot  HcBae,  and  Hardeman, 
Jones,  Park  &  JotmBton,  of  Macon,  tar  plain- 
tiffs  in  error. 

OBOBGB,  J.  A  suit  in  ejectment  was  cun- 
menced  to  recover  "fifty  acr«  ot  lot  of  land 
Na  17  In  tiie  sixth  district  ot  formerly  Mont* 
gomery,  now  Wheeler,  comity,  Georgia,  more 
particularly  described  as  being  fifty  acres 
lying  In  a  square  in  the  soatbeast  coma-  of 
said  lot"  At  the  trial  tlie  oefendants  moved 
to  dismlaa  the  declaration,  upon  the  ground 
that  the  land  in  dlspnte  was. not  d^cribed 
with  such  d^nitatess  that;  in  tiie  event  of  a 
recovery  by  the  idalntiff,  the  sheriff  could  ex- 
ecute the  writ  of  possession  from  Uie  descrip- 
tion given.  The  court  was  asked  to  iadidally 
recognize  that  the  sixth  land  district  of  orig- 
inally WiUdnscm,  then  Mmtgomery,  bnt  now 
Wheeler,  county  is  divided  into  duly  num- 
bered lots  of  a02%  acres,  each  in  tbe  shape 
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■of  a  square,  and  that  tbe  lines  ot  the  lots 
are  ran  at  an  angle  of  40  degrees,  and  that 
the  lines  of  tbe.  lota  are  not  run  north  and 
south  and  east  and  west.  Tbe  court  ovei^ 
ruled  the  motion,  and  the  case  la  now  before 
this  court  on  exoepttwis  to  tiiat  ruling  and  to 
the  refusal  of  the  trial  oonrt  to  dismiss  tbe 
declaration. 

[i]  L  Tbe  question  of  sufficiency  of  descrip- 
tion may  l>e  raised  by  gen^l  demurrer. 
<Ilark  T.  Knowles,  m  Ga.  291,  68  S.  B.  841 ; 
SooTills  T.  Lamar.  149  Oa.  ^  100  8.  Bi  9a 
The  oral  motion  to  dismiss  Is  In  the  nature  of 
a  general  demurrer,  and  may  be  made  after 
pleading.  Grosbar  t.  McGraw,  133  Ga.  601, 
•66  8.  B.  897. 

[t,  S]  2, 8.  It  is  of  course  settled  that  the 
■dedaratUm  In  ejectment  dumld  describe  tbe. 
premises  in  dispute  with  such  deflnltoiesB 
tliat.  In  the  event  of  a  recovery  by  the  plain- 
Hfl^  the  aherifF  could  execute  the  writ  of  pos- 
session fnnn  the  description  given.  Powell 
on  Actions  for  Land,  S  25;  Harwell  r.  Foster, 
97  Oa.  266,  22  S.  B.  994 ;  Clark  v.  Knowles, 
ScoTllle  T.  Lamar,  supra.  It  is  equally  well 
settled  that  a  patent  ambiguity  In  the  descrip- 
tion cannot  be  removed  by  extrinsic  evidence. 
A  declaration  in  ejectment,  which  upon  its 
face  discloses  a  patent  ambiguity,  is  subject 
to  general  demurrer.  Unless  the  ambiguity 
la  patent,  and  appears  on  the  face  of  the  dec- 
laration, the  suit  cannot  be  dismissed  for  un- 
certainty in  the  description.  See  Campbell 
V.  Johnson,  44  Mo.  247;  Johnson  v.  Ashland 
Lumber  Co.,  52  Wis.  458,  9  N,  W.  464;  Dick- 
ens v.  Barnes,  79  N.  O.  490  ;  2  Devlin  on  Real 
Estate  (3d  Ed.)  {  1010. 

[4,  SI  4.  This  court  will  take  judicial  cog- 
nizance of  the  boundary  lines  of  the  counties 
originally  laid  oft  in  accordance  with  the 
governmental  survey,  which  divided  the  coun- 
ties into  districts  designated  by  numbers  and 
subdivided  the  territory  embraced  in  these 
oountlee  into  original  land  lots,  duly  num- 
hered.  The  original  plats  showli^  the  bound- 
ary lines  and  relative  locations  of  the  dis- 
tricts and  land  lots  In  each  county  are  of  tile 
in  the  office  of  the  secretary  of  "State.  Stan- 
ford V.  BaUey,  122  Qa.  404,  SO  S.  E.  101; 
Hnxford  v.  Southern  Pine  Co.,  124  Ga.  181, 
52  S.  B.  439  (3) ;  HcCaskUl  v.  Stearns,  138 
Ga.  123,  74  S.  B.  1082.  An  act  of  the  Gen- 
eral Assembly,  aasrated  to  May  11,  1808,  pn> 
vided  tliat  the  territory  acquired  from  the 
Indians  by  trea^  concluded  near  Ft  Wilkin- 
son <m  the  16th  day  of  June,  1802,  should  be 
laid  off  into  three  counties:  that  part  of 
said  territory  lying  south  of  the  Altamaha 
river  to  form  and  constitute  one  county,  to 
be  called  Wayne ;  and  that  pert  of  said  terri- 
tory  lying  south  of  the  Oconee  river  to  be 
divided  by  a  line  to  be  run  aocordhig  to  tbe 
true  meridian  trom  the  Oconee  river,  at  Ft, 
Wilkinson,  south  45  degrees  west,  to  the  In- 
dian botmdary  line.  Into  two  counties,  the 
eastern  to  be  called  Wilkinson  and  the  west- 


(Ga. 

em  to  be  called  Baldwin.  The  act  further 
provided  that  the  counties  of  WllklnsoD  and 
Baldwin  should  be  divided  Into  five  districts 
each,  "as  nearly  equal  in  extent  as  drcnm- 
stances  will  permit,  by  lines  yrbkti  shall  run 
parallel  with  the  dividing  line  betweeh  those 
conntleB,'*  and  "that  the  lands  contained  in 
the  several  districts  shall  be  divided  1^  Unes 
running  .parallel  with  tbe  dividing  Unea  of 
districts,  and  by  others  vsnukig  Ihem  at 
right  angles,  so  as  to  form  tracts  of  46  chains 
square,  containing  202)i  acres  eadi,  plainly 
and  distlncQy  marked,  In  a  manner  different 
from  the  ordinary  mode  heretofore  pursued 
for  marking  lines  In  this  state,  to  be  pointed 
out  by  the  aurreyw  gmaral/*  Acts  Bz.  Seas. 
1803,  p.  8. 

As  appears  tmm  the  map  of  survey  ad<vt- 
ed  by  the  state  and  of  flUe  in  the  office  ot 
secretary  of  state,  tbe  land  lying  between 
the  tower  reaches  of  the  Ocmulgee  and  Oco- 
nee rivers  in  originally  Wilkinson,  later 
Montgomery,  now  Wheeler,  county,  was  laid 
off  in  accordance  with  the  requirements  of 
the  act  of  ]803;  that  Is  to  say,  the  lines  of 
the  lots  are  mn  at  an  angle  of  45  degrees. 
In  Payton  v.  McPhaul,  128  Ga.  511,  58  S.  E. 
50,  11  Ann.  Cas.  163,  it  was  held  that  "100 
acres  In  the  southeast  comer"  of  a  given  lot 
of  land,  which  contains  490  acres  and  Is  In 
the  form  of  a  square.  Is  sufficient  as  a  de- 
scription.  It  was  there  said : 

"The  corner  of  the  lot  is  to  be  taken  as  a  base 
point  from  which  two  sides  of  the  tract  of  land 
convert  shall  extend  an  equal  distance,  so  as 
to  inclose  by  parallel  lin«i  the  quantity  c<m- 
vayed." 

There,  however,  the  lot  lines  run  north  and 
south  and  east  and  west;  and  the  same  is 
true  of  the  lot  of  land  referred  to  la  Osteen 
V.  Wynn,  131  Ga.  209,  62  S.  a  37,  127  Am. 
St.  Rep.  212.  Where  the  base  line  of  the 
surrey  Is  a  line  running  north  and  south  or 
east  and  weat,  rulings  In  these  cases  ap|dy; 
but  In  this  case  the  base  line  is  a  line  running 
at  an  angle  of  45  degrees.  Lot  17  In  the  sixth 
district  of  Wheeler  county  has  a  north,  an  east 
a  south,  and  a  west  corner,  but  no  southeast 
comer.  The  land  described  in  the  declara- 
tion is  "-fifty  acres  in  a  square.''  If  the  plain- 
tiff should  recover,  to  what  comer  of  the  lot 
would  the  sheriff  proceed,  in  accordance  with 
the  mandate  of  the  writ,  to  admeasure  the 
60  acres  in  the  form  of  a  square?  If  he 
should  proceed  to  the  east  comer,  the  am- 
biguity Is  at  once  apparent,  because  SO  acres 
in  the  east  corner  of  the  lot,  in  the  form  of  a 
square,  may  with  equal  pn^rlety  be  desig- 
nated either  as  the  norflieast  or  the  south- 
east quarter  of  the  lot  Should  he  measure 
off  60  acres  In  the  form  of  a  square  in  tbe 
south  cwner  of  the  lot,  the  same  ambiguity 
arises;  that  is  to  say,  a  tract  of  land  lying 
in  tbe  form  of  a  square  In  the  south  comer 
may  with  equal  propriety  be  dedgnated  as 
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^thier  the  sonthwest  or  the  southeast  quarter 
of  the  lot  Our  conclnBlon,  therefore,  Is  that 
m  patent  ambiguity  in  the  description  of  the 
land  la  aivareat  upon  the  face  of  the  declar- 
ation, and  that  the  ambiguity  Is  Incapable  of 
remoral  tqr  extrinsic  evidence.  It  to  unnec- 
easary  to  add  that  the  declaration  contained 
no  deacrlptlTe  toxina  other  tlian  those  set  out 
in  flie  flrat  aentenoe  thla  oplnkm. 
plaintiff  Old  not  offer  to  amend  the  declara- 
tion. 

Judgment  terersed. 
All  the  Justices  concnr. 


<iBO  chL  my 

JOHNSON  r.  OANTBSUm  et  aL  QTo.  1588.) 

<SnpTem*  Oonrt  of  Georfia.   AprQ  18,  1020.) 

f SyHsteff  ^  As  Court.) 
iHJtnronoH  4»147— BsnTSAi.  or  iirxrauu>on- 

TOBT  ZHJUncnOR  ON  COKTLICTTWO  BTIDnrOK 
BCUl  ROT  ABTTBB  -OF  DXeCBEHiOV. 

On  a  preUmioary  healing,  the  only  judgment 
made  by  the  judge  was  the  refusal  of  an  In- 
terlocatory  injunction.  Tbe  eridence  objected 
to  was  not  Immaterial,  nor  was  it  an  abuse  of 
discretion  to  refuse  an  interlocutory  injunction 
on  conflicting  evidence. 

E^rror  from  Superior  Gonrtt  Carroll  Omn- 
tr;  J.  B.  Terrellt  Judge. 

Action  by  injunction  by  Mae  Johnson 
ftgainat  WUllo  Gantrell  end  otliers.  Inter- 
locntory  Injunction  denied,  and  plalntllf 
tnrlngs  wror.  Affirmed. 

Boybln  &  Boytdn,  of  CterroUton,  for  plain- 
tiff In  error. 

Smith  ft  Smith,  of  CarroUton,  for  defend- 
ants in  error. 

HIU^  J.  Judgmmt  affirmed.  All  the  Jua- 
tlces  concur,  except  GILBEBT,  J.,  abeott  for 
IwoTldentlal  cause. 


(160  Oa.  140] 

WBIOHT,  Oomptrdkr  Gwend,  t.  ALABAMA 
OBJSAT  80UTHBBN  B.  Oa   (No.  1722.) 

(Bnpreaw  Court  of  Oeorgta.   April  16^  1920.) 
(SvBaiiu  by  the  Court.) 

i,  HlOBWATS  ^121— Aor  OBEATIIIO  BOABD 
or  OOUlfZSSIOHEBS  HELD  TO  CONFBB  UPON  XT 

■zoLuam  vowcB  to  xxtt  tax  worn  main- 

nwAiras  m  aoAJW. 
Vba  act  irf  the  General  Assembly  approved 
August  16,  1914  (Acts  1914,  p.  246),  entitled 
**An  act  to  create  a  board  of  commiuioners  of 
roads  and  revenoee  for  the  connty  of  Dade;  to 
provide  for  the  selection  of  said  commissiMiera  ' 
who  shall  couBtltnte  the  board  ;  to  prescribe  tbtir  j 


terms  of  office,  thdr  dntiea,  fix  tbelr  salaries, 
and  for  other  purposes,**  confers  upon  the 
board  of  commissioners  of  roads  and  revenues 
the  excIudTe  power,  theretofore  exercised  by 
the  ordinary,  to  levy  a  tax  for  the  maintenance 
of  the  public  roads  ol  Dade  county.  See 
Rsns  County  v.  U.  S.,  100  U.  &  783,  20 
Bd.  1220;  Penningtwi  t.  OanunvSt  67  On. 
466;  Garrison  t.  PerUas,  187  Oa.  791,  7S2, 
74  S.  E.  541;  Matthews  v.  Hossey,  148  Oa. 
520^  97  S.  B.  487. 

2.  HXGHWATB  ^12B  — IjBVT  OF  ICAXIVtm 
■ATB  FOB  MAXnTBirANGB  tTNOXX  AXABBNATXTS 
BOAD  ZiAW  HKLD  TO  BAB  ADDITIOnAL  OB 
SPBOXAL  TAX. 

A  county,  after  having  adopted  the  alter- 
native road  law,  as  embodied  In  dv.  Code 
1^10,  8  604  et  seq..  and  after  having  levied 
the  maximum  rate  of  ^  per  thousand  for  the 
maintenoDce  of  the  public  roads  of  the  county, 
cannot  levy  an  additional  or  special  tax  for 
that  purpose.  See  Central  of  Georgia  Rail- 
way Go.  V.  Meriwether  Oounty*  148  Ga.  ^S, 
90  &  B.  884. 

Certified  Questions  from  Court  of  Appeals. 

Proceedings  between  W,  A.  Wrl^t,  Comp- 
troller General,  and  the  Alabama  Great 
Southern  Railroad  Company.  Judgment  for 
the  latter,  and  the  former  brings  error.  On 
questions  certified  by  Court  of  Appeals. 
Questions  answered. 

This  ease  came  before  the  Supreme  Court 
upcm  questlona  c»tifled  hy  the  Court  of  Ap- 
peal^ aa  followB: 

"(1)  Does  the  aet  of  the  General  Assembly 
of  the  state  of  Georgia  ai^woved  Angnst  IG, 
1»14  (Acts  of  1914,  p.  246).  entitled  *Ab  act 
to  create  a  board  of  commisrioners  ti  roads 
and  revenues  for  the  county  of  Dade;  to  pro- 
vide for  the  selection  of  said  commissioners  who 
shall  oonstitote  the  board;  to  prescribs  their 
terms  of  office,  their  dutiea,  fix  tbc^lr  sahiries, 
and  for  other  purposes,'  confer  exdnsive  au- 
thority upon  the  said  commistioaers  to  levy  a 
tax  for  the  maintmance  of  publie  roads  of 
Dade  connty,  or  is  that  airtliorily,  under  the 
provisions  of  this  act,  still  vested  in  the  <ndi- 
narr  of  that  county? 

"C3)  Having  levied  tiie  maximum  tax  of  f4 
per  tiiousand  under  the  act  of  the  General  As- 
sembly approved  October  21,  1801,  known  as 
the  alternative  road  law  (Civil  Code  of  1010,  { 
694  et  seq.),  did  either  the  ordinary  or  tia 
board  of  commissioners  of  Dade  county  have 
the  authority  to  levy  a  special  or  additional  tax 
to  maintain  the  pnUle  road  In  niesss  of  94  per 
tbouBsnd?" 

Martin  O.  Smith,  of  Chattanooga,  Tenn., 
for  plaintiff  in  error. 

Maddoz,  McC^y  ft  Shumate,  of  Dalton. 
and  S.  J.  Hal^  of  Trenton,  for  defoidant  In 
error. 

GEORGE,  J.  Questions  answered  aa 
shown  in  headnbtea.  All  the  Justices  concur, 
exc^t  GILBERT,  J.,  absent  for  providential 
cause. 
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WATiCTBlt  T.  OLA  EKE,  Warden.  (No.  1682.) 
(SnprsDie  Court  of  Georgia.    April  14.  19201.) 

(BtfUdbnt  h»  the  Court.) 

Habeas  oo&pns  «s>86(l),  111(1)— Ovbbbul- 
XHO  OF  xonoir  to  set  audi  judqhbht  con- 

OLUBIVB  AB  TO  TAUDfTT. 

This  is  a  ease  of  habeas  corpus,  in  whldh 
the  petitiwer  attadks  the  judgment  and  sen- 
tence upon  which  his  imprisonment  is  predi- 
cated, the  grounds  of  attadk  being  alleged  want 
of  jurisdiction  of  the  court  rendering  the  judg- 
ment and  imposing  the  sentence;  it  not  ap- 
pearing, however,  on  the  face  of  the  record  that 
the  court  was  without  jurisdiction.  The  al- 
leged reasons  of  tiie  iUegalit7  of  the  petitioner's 
iminisonment  are  the  seme  as  set  up  by  him  in 
his  motion  to  set  aside  the  same  judgment, 
which  motion  was  onrroled  in  the  trial  court, 
and  the  trial  court's  judgment  was  affirmed  by 
the  Court  of  Appeals  (Walker  v.  State,  24 
Ga.  Apfi.  — t  101  S.  E.  591),  holding  that 
the  court  rendering  the  judgment  had  jurisdic- 
tion. The  Suprone  Court  subsequently  refused 
a  writ  of  certiorari  in  that  case  to  the  Court 
ot  Appeals,  ^e  writ  of  habeas  corpus  was 
sued  out,  and  a  judgment  rendered  therein 
adverse  to  ths  petitioner  pending  the  writ  of 
error  in  the  Court  of  Appiuls  as  to  tiie  motLon 
in  arrest  of  judgment  Bdd,  that  the  judg- 
ment of  the  trial  court,  rendered  prior  to  the 
suing  out  of  the  writ  of  habeas  corpus,  over- 
ruling the  motion  to  set  aside  the  judgment  and 
sentence,  was  condusiTe  upon  the  defendant  as 
to  the  validity  of  the  judgment;  and  the  judg- 
ment overruling  the  motion  to  set  aside  being 
by  a  oonrt  of  competent  jurisdiction,  and  af- 
firmed by  tbe  Court  of  Appeals  on  review,  the 
defendant  cannot  bs  dis^arged  npcni  habeas 
corpus.  Daniels  T.  Towers,  79  Oa.  785,  7 
S.  E.  120. 

Error  from  Superior  Court,  Fulton  Comi- 
ty; Geo.  L.  Bell,  Jiidg& 

Habeas  corpoa  by  Willie  Walker  against 
A.  A.  Clarke,  Jr.,  Warden.  Jndgmeat  for 
defendant,  and  plain tilf  brings  error.  Af- 
firmed. 

S.  O.  X3rane  and  Claud  D.  Bowe^  both  <tf 
Atlanta,  for  plaintiff  In  ertw. 

FISH,  a  J.  Judgment  afflrmed.  AQ  the 
JnsticeB  oimciir. 


(160  Oft.  IIB) 

WAUi  T.  WALLb  (No.  109B.) 
(Supreme  Covtt  of  Georgia.    April  16,  1B20;) 

(8yllabu$  b$  Oe  C7o«W J 

1.  A^BAL     AirD     BBBOB  4=S»303— GBNBBAI. 

OBOunDS  or  a  hew  ibiai.  do  hot  bbquibb 

VEKinCATXOH. 
"What  are   commonly  called  the  general 
groouds  of  a  m<Mi(Hi  for  a  new  trial--^iat  Is, 
those  complaining  that  the  verdict  is  contrary 


to  the  evidence,  without  evidence  to  support  It, 
ate. — contain  no  recital  of  fact  which  requires 
a  verification  by  the  trial  judge  in  order  b> 
authorize  audi  grounds  to  be  entertained."  Hai^ 
ris  v.  State,  120  Ga.  196,  47  S.  £.  D78. 

2.  Appeal  and  ebbob  4s»977(^— Fibst  obaht 
op  hew  toiai.  not  distdbbbd. 

The  evidence  In  the  case  did  not  demand 
the  verdict,  and,  this  being  tbe  first  grant  of  a 
new  trial,  the  judgment  of  the  court  below, 
sustaining  the  motitm  fw  a  new  trial,  will  not 
be  disturbed  here. 

Error  from  Superior  Court,  Rldhnumd 
County ;  J.  C.  C.  Black,  Jr.,  Judge. 

Action  betwera  H.  H.  Wall  and  IL  B.  Wall. 
Judgment  for  the  latter,  new  trial  granted, 
and  the  former  brings  error.  Affirmed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiff In  error. 

Wm.  H.  Fleming,  of  Augusta,  for  defud- 
ant  In  error.  * 

BXXSKt  P.  J.  Ju^ment  aflSrmed.  All  tbe 
Justices  concur,  exc^  QTLBBBT,  atisent 
for  provldoitial  cause. 


(150  Qa.  UG) 

BBANTLBX  v.  ATWOOD  et  al.  (No.  1629.) 
(Supreme  Court  «t  Georgia.   April  10^  1920.) 

(SvOahut  fttf  the  CowiL) 

1.  EZECUnOH  «=>191(3)— EVIDENOX  HBI.D  TO 
ST^STAiH  riHDina  that  land  CLAUCED  bt 
THXBD  FBBSOn  WAS  BUBJEOT  TO  EXECUnOH. 

Seversl  executions  in  favor  of  the  defend- 
ants in  error  were  levied  upon  a  tract  of  land 
as  the  property  of  the  defoidant  in  fl.  fiL  A 
daim  waa  interposed  by  the  ftithn^ln-law  of 
the  defendant.  The  evidence  of  legal  title  in- 
troduced upon  the  trial  by  the  claimant  was  a 
deed  In  due  form,  executed  by  the  defendant  in 
fi:.  fa.  subsequently  to  the  judgments  and  levies; 
but  the  claimant  contended  that  he  purchased 
the  land  from  the  defendant  prior  to  the  judg- 
ments against  the  defendant,  gave  bis  promis- 
sory notes  for  the  purchase  money,  and  had  the 
deed  conveying  the  land  to  the  defendant  la  & 
fa.  transferred  to  Um.  A  eonridoable  part  of 
the  purchase  money  alleged  to  have  been  paid 
on  the  notes  was  paid  after  the  datea  of  the 
judgments  against  tJie  defendant  in  S.  fa.,  and  a 
part  of  tbe  purchase  money  Was  paid  to  the 
wife  of  the  defendant,  the  daughter  ot  the  claim- 
ant. The  land  was  not  returned  for  taxes  by 
tbe  daimant  for  the .  year  after  his  allied 
purdiase.  The  evidence  tended  to  show  that 
tbe  daimant,  prior  to  the  trial,  stated  t^at  he 
paid  the  entire  pozchase  price  of  the  land  in 
cash  on  the  date  of  his  purchase.  The  ddtod- 
ant  In  fi.  fa.  was  insolvent  Hel^  the  TCrdict 
finding  the  land  subject  to  the  executions  is 
supported  by  the  evidence.  See  Gregwy  t. 
Orsy,  8S  Gs.  172. 14  S.  B.  187. 
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2.  Motion  vob  mw  tbiaIm 

The  coart  did  not  err  in  overruUng  the 
motion  for  new  trial,  which  contained  only  the 
DBul  general  gronnda. 

Error  from  Superior  Oonrt,  Bifllodi  Goiin* 
ty ;  R.  N.  Hardman,  Judge. 

JPraceedlag  between  J.  M.  Bxantl^  and 
lAicy  Atwoodt  administratrix,  and  otbers. 
Jndsment  for  the  latter,  and  tbe  former 
brings  error.  Affirmed. 

H.  B.  Strange,  of  Statesboro,  for  plaintiff 
In  error. 

H.  M.  Jones  and  Jcdinston  &  Oone*  all  of 
Statesboro,  for  defendants  In  oror. 

OEOROB,  J.  Jndgment  affirmed.  AH  the 
Justices  concar.  except  OILBEBT,  J^  absent 
for  providential  cause. 


(loO  Oa.  109) 

WHMWI.lffR  T.  ATLANTXO  COAST  UNO  B. 
00.  et  aL    (No.  1846.) 

(SnpnoM  Oonrt  of  Oeoiiia.   AprH  14,  1020) 
fSvllah  lu  &f  the  ConrtJ 

FOLt^WED  CASE. 

m*  ease  1«  controlled  tj  the  mllnsi  made 

in  Robinson  v.  Central  of  Georgia  Railway  Co., 
102  S.  E,  632,  decided  February  25,  1920. 

Certified  Queationa  from  Court  of  Appeals. 

Actl<m  by  Lu  M.  Wheeler  against  tbe  Atlan- 
tic Coast  line  Railroad  Company  and  otfaera. 
On  certllled  questions  fnnn  tbe  Court  of  Ap- 
peals. Questions  answered. 

OStos,  Defele  A  Hop^a,  of  TbomasrlUe, 
for  plalntUt  in  error. 

Bennet  &  Brandi,  of  Quitman,  and  Mer- 
rlU  ft  Grantham,  of  ^niomasrlUe,  for  defend- 
ants bt  error. 

QEOROB,  J.  TtsiB  case  *ls  controlled  by 
the  rollnga  made  In  Robinson  t.  Central  of 
Georgia  Railway  Co.,  102  fi.  B.  S32,  decided 
February  25,  1920. 

All  the  Justices  concur,  except  GILBERT, 
3^  absent  tot  providential  cause. 


(150  Ga.  in) 

JORDAN  T.  BABKSDAUD  et  aL  (No.  1068.) 
(Supreme  Coart  of  Georgia,   April  16,  1^.) 

(SfUahua  &v  ihe  Court.) 
CANCELLATIOIV  op  INSTBmiKRTS  ^37(5)— Ps- 

Tmon  to  cancel  debt)  hbld  sumciENT. 
The  petition  In  this  case  was  sufficient  to 
withstand  a  general  demurrer. 


JORDAN  T.  BABKSDAI^E 
(lOS  s.s.> 

Error  from 
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Superior  Court,  Waahlngtim 
Ciounty;  B.  N.  Hardeman,  Judge. 

Suit  by  Mrs.  Maud  Barksdale  and  another 
against  Mxa.  S.  I*  Jordan.  Ooieral  demur- 
rer to  petition  overmled,  and  demandant 
brings  error.  Affirmed. 

Mrs.  Pauline  Page  and  Mra.  Maud  Barks- 
dale  brought  their  equitable  petition  against 
Mrs.  S.  L.  Jordan,  and  allied  substantially 
as  follows:  On  November  2,  1916,  they  sign- 
ed a  deed  which  purported  to  convey  to  Mrs. 
Jordan  a  life  estate  In  two  certain  tracts  of 
laud  containing  276  acres,  more  or  less,  that 
were  inherited  by  the  idalntlffs  from  Zacha- 
rlas  Smith,  deceased,  tliefr  fiither.  The  de- 
fendant Is  their  mother.  The  deed  was  ob- 
tained through  fraud  and  misrepresenta- 
tions; It  was  not  freely  and  voluntarily  ex- 
ecuted by  the  plaintiffs,  and  they  received  no 
consideration  whatsoever  for  the  lands  In 
controversy,  but  tibelr  signing  of  the  deed 
was  the  result  tit  fraud  practiced  upon  them 
by  their  mother  and  their  brother,  Fania 
Smith,  who,  knowing  that  the  husband  of 
Mrs.  Pauline  Page  had  left  home  to  go  to 
his  place  of  business,  went  to  her  home  at  a 
time  when  she  was  sick  and  in  a  highly  nerv- 
ous condition,  and  when  she  was  under  the 
treatment  of  a  physician,  Just  before  the 
birth  of  her  child,  and  when  she  was  in  no 
condition  to  transact  business,  and  tried  to 
induce  her  to  sign  the  deed;  whereuiwn  she 
refused  and  referred  the  matter  to  her  hus- 
band, C.  A.  Page.  Farris  Smith  was  acting 
for  the  defendant,  Mrs.  Jordan;  and  after 
the  refusal  by  Mrs.  Page  to  sign  the  deed  be 
went  away,  but  he  shortly  returned  accom- 
panied by  Mrs.  Jordan  and  two  other  pemmi 
who  he  said  would  serve  as  witnesses.  Mrs. 
Page  again  declined  to  dgn  the  deed ;  where- 
uptm  her  mother,  Mrs.  Jordan,  with  tears 
and  entreaties  represented  to  Mrs.  Page  tliat 
if  she  did  not  sign  the  deed  that  Mrs.  Jor- 
dui  would  be  thrown  out-of-doors  and  on  the 
ixM.  mercy  of  the  world,  and  r^reamted 
that  all  her  other  diUdren  had  agreed  to  sign 
tbe  deed,  when  as  a  matter  of  fact  one  of 
the  heirs,  Mrs.  Maud  Barksdale,  had  not  so 
agreed.  Mrs.  Pag^  being  thus  tanposed  upon 
by  the  cmiduct  of  the  defradant,  and  shrink-  , 
ing  from  the  company  of  those  who  had  been 
brought  into  her  home  wltiiout  her  consent, 
appealed  to  her  mother  to  permit  her  to  sub- 
mit the  paper  to  her  husband,  but  Mrs.  Jor- 
dan and  Farris  Smith  pressed  uiKtn  her  the 
Immediate  necessity  of  signing  the  paper, 
and,  taking  advantage  of  her  physical  condi- 
tion, forced  her  to  sign  the  deed  over  her 
protest  and  against  her  will.  The  defendant, 
knowing  Mrs.  Page's  condition  and  taking 
advantage  of  It  when  she  refused  to  sign  the 
deed,  said  that  if  she  did  not  sign  the  deed 
the  defendant  would  be  thrown  out  of  her 
home,  and  that  she  had  nothing  to  live  for 
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and  voQld  kill  herself.  Immediate  after 
she  signed  the  deed  Mrs.  Page  Bought  to 
have  her  name  erased,  but  the  defendant 
refused  to  permit  her  to  see  It  or  to  come 
near  to  her,  and  from  that  da;  to  the  time 
of  the  filing  of  the  petition  she  has  refused 
to  visit  Mrs.  Page  or  to  have  anything  to  do 
with  her.  Immediately  after  thus  securing 
the  signature  of  Mrs.  Pi^  the  defendant 
went  to  the  home  of  Mrs.  Maud  Barksdale, 
about  14  miles  In  tiie  country,  and  represent- 
ed to  her  that  all  of  the  children  of  Zach- 
arlas  Smith,  deceased,  had  freely  and  volun- 
tarily signed  the  deed,  and  stated  that  It  was 
also  her  duty  to  sign  It,  and  said  to  her  the 
same  words  and  made  the  same  representa- 
tions, and  h^  conduct  was  the  same  as  when 
,she  induced  Mrs.  Page  to  sign  the  deed, 
whlcb  are  set  out  above.  The  prayer  of  the 
[>etltion  was  tliat  the  deed,  so  far  as  it  re- 
lated to  the  plaintiffs,  be  canceled.  A  g^- 
eral  demurrer  to  the  petition  was  filed  by 
the  defoidant,  which  was  overruled,  and  the 
d^endant  exc^vted. 

A.  B.  Wright  and  Jordan  &  Harris,  all  of 
Sauderavill^  for  plalntUf  hi  error. 

Urans  ft  Evans,  of  SandersvlUe,  for  de- 
ftodants  In  «rror. 

HILL,  J.  (after  stating  the  foots  as  above). 
The  petition  as  amended  contained  allega- 
tions of  fraud  and  duress.  There  was  no 
special  demurrer;  and  we  think  that  as  a 
whole,  against  a  general  demurrer,  the  peti- 
tion set  out  a  cause  of  actl«i,  and  that  the 
court  did  not  err  in  overruling  the  general 
demurrer.  Civil  CJode  1910,  SS  4116,  4152, 
4255,  4629;  Whltt  v.  Blount,  124  Ga.  671,  63 
S.  fl.  206  (2).  See,  also,  Dorsey  v.  Bryans, 
148  Oa.  186,  84  S.  B.  467,  Ann.  Cas.  1917A, 
172. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GILBBBT, 
abeeat  for  providential  cause. 


(US  Oft.  loe) 

OILLESPIS)  V.  OTLItBSPra  et  at 

(No.  1687.) 

(Snpisme  Court  of  GeorKia.   April  14,  1920.) 

(ByUahtu  by  the  Oovrt.) 

BrMoam  fibfobiiaitoi  ^»12S--^nTTna 

SL(^  111.  878— Whetheb  pLAinriFr  snTi- 

TT.BP  TO  BBUBf'  HELD  TOR  JUBT;    LARD  BE- 
LOHOINO  TO  PIAINTITF  WITH  TITLE  IB  DB- 
FENDANT8  HELD  BESTTLTINQ  TBITST;  LAOHU 
HELD  QUESTION  T0%  JTIBT. 
Under  the  evidence  la  tbe  case  the  court 
Bbonld  have  submitted  the  question  of  the  plain- 
tiff's right  to  the  relief  sought  to  the  jury  un- 
der proper  instructions,  and  the  grant  of  a 
lumsuit  was  error. 


Error  from  Superior  Court,  Gordon  Gonn- 
t7;  M.  C.  Tarver,  Judge. 

Suit  by  Mrs.  S.  A.  Gillespie  against  W.  J. 
Gillespie  and  another.  Decree  for  defend- 
ants granting  a  nonsoll^  and  plaintiff  brings 
error.  Beiersed. 

Mrs.  S.  A.  Gillespie  In  the  year  1918 
bronglit  her  petition  against  W.  J.  and  H.  J. 
Gillespie  her  sons  (referred  to  in  the  tesU- 
mony  as  Jim  and  Bob  GUlesple),  alleging 
that  the  sum  of  9S,0(X^  wbltdi  was  her  prop- 
erty, was  invested  by  the  defendanu  In  a 
certain  described  tract  of  land;  'that  this 
land  was  bought  by  her  sons,  and  a  deed 
conveying  tiie  proi>erty  to  them  was  executed 
by  the  vendor;  that  It  was  understood  be- 
tween the  petitioner  and  her  sons  that  the 
sons  could  take  a  deed  In  their  own  names, 
"on  the  agieranent  that  the  land  was  to  be 
hers,  and  whoi  It  was  sold  the  money  was  to 
be  hen ;  if  the  land  was  not  sold  a  deed  was 
to  be  made  putting  the  title  in  her  what- 
ever she  demanded";  that  the  defendants  had 
not  sold  the  land,  had  not  repaid  petitluner 
the  money,  and  had  not  executed  a  deed  to 
her,  although  she  had  demanded  it  She  does 
not  know  what  arrangem^ts  defendants 
have  made  between  themselves  with  rt^id 
to  the  land,  but  her  understanding  is  that 
Jim  has  secured  a  deed  fr<Hn  Bob  to  bis  pre- 
tended tialf  Interest  in  the  land,  and  tliat 
J[m  now  claims  title  to  the  entire  interest. 
Petitioner  has  insisted  that  Jim  comply  with 
his  agreement  to  convey  the  land  to  her.  He 
has  promised  to  comply,  but  has  soi^ht  to 
evade  petitioner  and  put  <tf  her  demand 
from  time  to  tipie.  At  on6  time  she  agreed 
to  accept  a  deed  to  100  acres  of  the  land  on 
which  the  house  Is  located,  In  order  to'  avoid 
a  lawsuit.  Jim  Gillespie  has  also  borrowed 
certain  money  and  given  a  deed  to  the  pn^ 
erty  to  secure  the  payment  of  the  sum  so 
borrowed,  and  he  has  conveyed  160  acres  of 
the  land  to  named  persons.  None  of  the 
vendees  In  these  deeds  were  made  parties  to 
the  petition.  The  plaintiff  prays  for  injunc- 
tion restraining  the  defendants  from  trans- 
ferring, assigning,  or  collecting  the  notes  giv- 
en  for  the  purchase  money  of  the  160  acres  of 
land  sold;  that  she  be  decreed  to  have  title 
to  all  the  land  described  except  this  160 
acres;  and  for  specific  performance  of  the 
agreement  to  convey. 

At  the  trial,  after  submission  of  evidence 
by  the  plaintiff,  the  court  granted  a  nonsuit 
To  this  judgment  the  plaintiff  excepted. 

Geo.  A.  Goffee  and  Lang  &  lug.  all  of 
Calhoun,  for  plali^lfl  In  vma. 

Starr  ft  Faschall,  of  Calhoun,  and  M.  B. 
Eubanka,  of  Bome^  Anr  deCflndanti  In  error. 

BEC^,  P.  J.  (after  stating  the  Caots  as 
above).  We  are  of  the  opinion  that  under  all 

the  evidence  In  the  case  the  Issues  involved 
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Shonld  bave  been  «Dbmitted  to  tbe  Jury  with 
proper  Instnictfoiis,  and  tbe  Jury  sboald  have 
decided  wbetber  or  not  vnAer  tbe  ideadlngs 
and  the  evidence  Una  plaintiff  waa  stifled  to 
a  Terdlet  for  at  least  a  part  of  tbe  relief 
aoof^t  One  ot  tbe  idalntUFs  prayos  vas 
that  the  oonrt  decree  tbe  title  to  the  land  to 
be  In  the  plaintiff,  and  another  waa  fbr 
spedflc  pafonnance.  If  $S,000  of  the  i^ln- 
tUTs  monejt  as  she  contends,  was  need  to 
pnrdbase  the  land  In  question  and  the  otber 
was  raised  by  loans,  and  the  lender  was 
secured  by  a  mortgage  or  security  deed,  and 
It  was  the  understanding  that  while  a  deed 
was  to  be  taken  from  the  vendor  conveying 
to  the  defendants,  the  land  was  to  be  the 
property  of  the  jwtitloner,  then  a  resulting 
trust  was  created,  and  the  beneficial  Inter- 
est in  the  pn^ierty  was  in  the  plaintiff.  Olrll 
Code,  H  3740,  S739;  WUder  v.  Wilder,  138 
<3a.  673,  75  S.  B.  654.  The  tdalntUT  herself 
testlfled  at  length  in  tbe  case.  She  Is  nearly 
80  years  of  age,  and  it  is  evident  that  her 
memory  was  not  always  perfectly  clear  as 
to  a  part  of  the  transaction  In  regard  to 
which  she  testlQed.  But  she  does  testify  pos- 
itively that  one  piece  of  realty,  her  property, 
was  sold  for  a  stated  sum,  and  ibat  $3,000 
of  this  money  was  Invested  In  the  land  In 
controversy.  There  is  some  confusion  In  her 
statements  as  to  what  was  done  with  otber 
■urns  of  money  arising  from  other  sources, 
but  her  testimony  Is  direct  as  to  tbe  sum  of 
$3,000  belonging  to  her  which  was  paid  upon 
the  land  sought  to  be  recovered  in  this  afr- 
tloo.  And  she  attempted  an  explanatlm  as 
to  how  the  remainder  of  tbe  purchase  mon- 
ey was  raised  by  a  loan,  and  that  a  secur- 
fty  deed  conveying  the  property  in  contro- 
Tersy  was  given  to  tbe  lender.  There  were 
otber  facts  testified  to  comboratlng  bar  tea* 
tlmony. 

Tbe  defendants  in  error  contoid  that  un- 
der the  evldrace,  If  iKtltloner  was  ever  en- 
titled to  a  deed  conveying  the  property  to 
her,  of  If  there  ever  existed  a  resulting  trust 
in  her  favor,  she  Is  now  barred  by  laches 
from  recovering.  They  point  out  that  In  her 
testimony  In  one  place  she  says  that  nine 
years  ago  she  demanded  a  deed  of  Jim  Gil- 
lespfe,  and  that  he  refused  to  give  it ;  but  It 
does  not  appear  that  be  denied  she  bad  the 
beneficial  Interest  In  tbe  property ;  and  there 
Is  other  language  used  in  the  testimony  from 
which  It  might  be  inferred  that  subsequently 
to  the  time  when  Jim  refused  to  execute  the 
deed  she  had  insisted  in  conversation  wl(b 
blm  that  the  property  was  hers;  and,  be- 
sides, she  testlfled  positively  that  she  bad 
been  in  possession  of  the  property  all  tbe 
time,  and  that  Jim  lived  tliere  with  her.  In 
the  opening  sentence  in  ber  testimony  It  is 
true  she  used  the  expression  that  her  son  "is 
In  possession  of  some  land  that  I  am  In  po»> 
aession  of,"  rtferrlng  to  the  inwperty  bii  con- 
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troveray.  But  dsewben  In  ttie  testimony, 
altbou^  she  states  ttiat  Jim  Oilleside  was 
tbere  on  the  inoperty  and  his  wife  did  part 
<tf  the  bousdt4^d  work,  sndb  as  cookbig.  eta, 
she  said  that  abe  also  did  a  part  of  tbe 
houaehold  work  and  the  poesesslcHi  was  hers. 
Ib  view  of  ttie  testimony  upon  this  subject 
and  tbe  chanctOT  of  tbe  testimony,  It  would 
be  a  question  for  tbe  Jury  to  dedde,  under 
the  coort^  instructions,  whether  or  not  tbe 
plaintiff  had  been  guilty  of  such  lacbes  as- 
to  bar  ber  rif^t  to  a  recovery,  if  It  should  ap- 
pear frao  otber  evidence  that  her  money  bad 
purchased  tlie  land,  as  sbe  contends.  In  this 
connection  see  Teasley  v.  Bntdley,  110  Qa. 
497,  35  S.  K.  782,  78  Am.  St  Rep.  113.  The 
court  was  not  authorized  to  decide  as  a  mat- 
ter of  law  either  that  plaintiff  had  not 
shown  a  resulting  trust  In  her  favor,  or  that 
she  was  barred  from  asserting  her  right  to 
recover  by  reason  of  laches. 

Accordingly  the  Judgment  tbe  court 
granting  a  nonsuit  is  roversed. 

All  the  Justices  concur,  except  GILBfilBT, 
3^  absent  fiar  proTldontlal  aauBk 


(IfiO  Qa.  SI) 
KNIGHT  r.  BBOWN.    (No.  Ifi6&) 

(Snpreme  Court  of  Qeorgia.    April  14,  192a) 
(89lMm$  >v  the  Oomrt.) 

AXVMAL  Aim  SBBOB  ^1001(1)— TftBDICT  SUV- 
FOBTBD  BT  aVZOaNCB  KOT  niBTtHtBIDi. 

The  Texdiet  Is  supported  evidence,  and 
none  of  tbe  assjgnments  of  mm  show  canie 
for  leversaL 

Erra  from  Snpeitor  Oonrt,  Bomter  Oonn- 
tr:  Z.  A.  UttleJobn,  Jndftt, 

Actim  betweoi  A.  Ii.  Knlifbt,  oecntrix, 
and  Mary  Brown.  Judgment  fbr  tbe  lattw, 
and  tbe  former  brings  error.  Aillrmed. 

Sblpp  &  Sheppard  and  Bfaynard  ft  Wil- 
liams, all  of  Amerlcus.  for  plaintiff  In  error. 

Wallls  ft  EV>rt,  of  Amerlcus^  tor  defendant 
in  error. 

HILL,  J<  Judgment  aflbmed.  An  tbe 
Justices  ooDcor. 


a&O  Ga.  119) 

SIMPSON  V.  McMillan.  (No.  lezi.) 

(Suprenk*  Court  of  Georgia.    April  Ifi,  1S20.) 

(SvUdbm  hy  the  Courts 
Comn  ^s^7— Comnr  or  Affbais  hxu>  to 

BAVI  TOBISniCnON  WHEBB  PB4nS  lOB  OAIT- 

oxLLA-non  WAS  nor  pebtinbrt. 
Where  there  waa  a  suit  upon  a  promissory 
note  given  for  the  purchase  price  of  oertaln 
maeU^ety  and  tiie  defendant  pleaded  failure 
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of  conidderattoD  and  certain  matters  by  way 
of  recoupment,  and  a  verdict  was  rendered  for 
the  plaintiff,  the  Court  of  Appeals  of  this  state 
and  not  this  coart  has  jurisdiction  of  the  case 
on  appeal  The  prayer  for  cancellation  of  the 
note  sued  on  was  not  pertinent  to  the  defense 
and  cannot  have  the  tfEect  of  conferring  the  suit 
into  an  eqnttable  cause  cogniaable  1^  tills  court 
on  sroesL 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Action  by  O.  W.  McMUlan  against  M.  M. 
Blmpson.  Judgment  for  plaintifC,  a  new 
trial  was  denied,  and  defendant  brings  er- 
ror. Transferred  to  Court  of  Appeals. 

O.  W.  McMillan  bront^t  suit  upon  a  prom- 
issory note  against  M.  M.  Simpson.  Tlie  de- 
fendant filed  his  plea  and  answra-  and  set 
up  as  a  d^ense  to  tbe  suit  that  the  prom- 
issory note  sued  on,  together  with  another 
note  for  a  stated  amount,  had  been  given  for 
the  purchase  price  of  a  cotton  gin,  a  cotton 
press,  and  certain  other  machinery.  The 
note  first  tolling  due  had  been  paid.  Tbe  de- 
fendant fdeaded  failure  of  consideration,  al- 
lying that  the  madilnery  was  not  adapted  to 
the  purposes  Intoided ;  that  the  plaintiff  at 
the  time  of  the  sale  knew  this;  and  that  be 
had  induced  the  defendant,  by  certain  frand- 
oleat  Bspresentatloiia  as  to  the  ralne  <tf  tbe 
madilnery,  etc*  to  make  .the  purchase  and 
give  Oie  notes,  oae  of  wlildi  Is  now  sued  on. 
Tbe  d^Sendant  also  pleaded  certain  matters 
by  way  of  recoupment.  The  plea  of  recoup- 
ment was  stricken,  bat  the  demurrer  filed 
by  the  plaintiff  to  the  plea  of  fftilnie  ot  am- 
slderatlon  was  overmled.  Upon  the  trial  tbe 
Jury  returned  a  verdict  for  the  plaintiff  tar 
tbe  amount  sued  for.  A  motI<m  tta  a  new 
trial  was  made  by  Ihe  defteidant,  which  was 
OTermled,  and  d^sndant  excepted  and 
brought  the  case  to  this  court  for  review. 

Nenfrille  &  Nenfville,  of  Atlanta,  for  plain- 
tiff In  error. 

Abbott  it  WaUaoe^  of  Marietta,  tos  defend- 
ant in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  This  court  is  without  jurisdiction  to 
entertain  this  writ  of  error,  and  It  must  be 
transferred  to  the  Court  of  Appeals.  This 
was  merely  a  suit  upon  a  promissory  note, 
and  a  plea  of  failure  of  consideration.  The 
defenses  are  altogether  I^al  in  nature;  the 
fraud  alleged  could  be  shown  In  defense  to 
the  note  in  a  common-law  action.  Tbe  de- 
fense is  not  equitable  in  its  nature.  The 
mere  fact  that  the  defendant,  after  setting 
up  matters  cognizable  in  a  court  of  law  as 
defense,  adds  a  prayer  that  the  note  be  can- 
c^ed,  will  not  give  this  court  jurisdiction 
on  tbe  ground  that  this  is  a  case  in  equity. 
Appropriate  matters  of  defense  are  pleaded 
to  defeat  the  odlectton  of  the  note.  The 


cancellation  ot  the  note  sued  on  was  not  nec- 
essary to  a  complete  defense.  Parties  can- 
not by  a  mere  prayer  for  cancellation,  un- 
der tbe  drcumstances  here  shown,  divest  the 
Court  ot  Appeals  of  jurisdiction  and  confer 
Jurisdiction  upon  this  court 

The  case  will  therefore  be  transferred  to 
tbe  Court  of  Appeals. 

All  the  Justices  concur,  exc^  GIIjBliST, 
J.,  absent  fw  providential  cause. 


(ISO  Qa.  1191 
MEDMN  T.  STATE.  (No.  1615.) 

(Supreme  Court  of  Georgia.  April  IS,,  1920.) 
(SyJMma  hy  the  Court.) 

RDUVa  OR  HOTXOH  FOB  ITEW  TEZAU 

There  was  do  abuse  of  discretion  on  the 
part  of  tbe  trial  court  in  overruling  the  ex- 
traordinary motion  for  a  new  trial,  based  npc«i 
newly  discovered  erldence.  Nwman  t.  Qoode, 
121  <3a.  44S,  49  S.  EL  268. 

EIrror  from  Suporior  Coort;  Bibb  Gounty; 
H.  A.  Mathews,  Judge. 

W.  B.  IMJn  was  promcuted  for  crime, 
and  from  the  judgment  he  bring!  error.  Af- 
firmed. 

See,  also,  96  8.  K.  6fiL 

Julian  F.  Urquhart  and  Nottln0iam  &  Be> 
nitz,  all  of  Macon,  for  plaintiff  in  error. 

John  P.  Boss,  Sol.  Qen.,  of  Macon,  Clifford 
Walker,  Atty.  Gen.,  and  M.  G.  Bamel^  cC 
AUanta,  tat  die  State. 

BECK,  P.  J.  Jndgmoit  afflimied.  AU  Oie 
Justices  concur,  exc^  OILBBBl^  abaent 
for  providential  cause. 


OEO  Om.  139> 

HOGG  V.  a  T.  TBUIIT  Ca  (No.  USO 
(Supreme  Court  of  Georgia.   April  15,  19204 

(SyUaJnu  ly  Oe  Oottri.) 
1.  ExKoimon  4=36&— Sau  without  becobd- 

IlfQ  DEED  COKVmirO  UHD  TO  JTJDaurT 
DEBTOB  WAS  VOID. 

Where  a  vendw  of  land  irbo  retained  Ibe 
title  obtained  against  the  vendee  a  in^iment 
for  the  balance  of  tihe  purdiase  money,  and  had 
the  land  levied  tm  and  sold  under  an  execution 
isaned  upMi  such  judgment,  without  first  hav- 
ing recorded  a  deed  conveying  tbe  land  to  the 
vendee,  the  sale  was  void,  and  the  deed  execut- 
ed by  the  sheriff  was  ineffectual  to  convey  legal 
title  to  the  purchaser.  National  Bank  of 
Athens  T.  Danfortta.  80  Ga.  06,  7  S.  B.  646«n ; 
Mc(^rd  V.  McGinty,  99  Ga.  807,  20  8.  E.  0S7; 
Dedge  v.  Bennett,  138  Ga.  787,  76  S.  E.  52; 
Coates  V.  Jones,  142  Ga.  237,  82  8.  E.  e49a) ; 
Coleman  v.  Lancaster,  148  Ga.  767.  98  a  EL 
269a). 
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2.  ExcctmoN  «=»215— Dbbtob  pmbmt  at 

BB8ALK  WITHOUT  OBnOTIOK  COQUl  HOT 
QUKSTIOn  ITS  TAUUITT. 

The  vendee  ma;  bar  bimBeU  of  bis  rigbt  to 
'demand  that  the  be  set  aside  by  acta  of 
ratification  on  bis  part ;  and  where  th»  Tendee, 
the  defendant  In  execation,  was  present  at  the 
judicial  nle  of  tiw  ^operty  levied  upon  as 
his  own*  and  Ud  'oS  Uie  same  on  November  7. 
1910,  bnt  failed  to  pay  for  the  same,  and  the 
land  was  readvertised  under  the  same  levy  and 
again  sold  on  the  first  Tuesday  in  December, 
1916,  at  which  sale  the  venc^  was  also  present 
and  did  not  object  to  the  sale,  although  he 
did  not  again  bid  for  the  property,  he  is  estop- 
ped and  cannot  question  the  validity  of  the 
sale.  Civil  Code  1910^  f  6077;  Mock  v. 
Stuckey,  90  Ga.  187.  23  S.  B.  807;  Ashley  v. 
Coek,  109  Oa.  653,  35  S.  B.  89.  The  case  of 
Upchurch  v.  Lewis,  63  Oa.  6^>  decided  before 
the  adoption  of  the  Code  of  1895.  In  which 
Mction  0077.  supra,  first  appeared,  is  distin- 
ICidshable  on  its  facts  from  the  present  case. 
In  that  case  the  vendee  did  not  by  any  act  of 
his  induce  others  to  purchase, 

8.  BZHnnroir  «v2ie^|>— X>ibtob  pbuht  at 

BUAIX  UHim  OBIQIItAL  UBVT  WITHOUT  OB- 

nonon  goitld  hot  bet  asids  tbm  bebalb. 
There  was  no  error  in  admitting  evidence 
to  the  effect  that  tbo  defendant  In  executioa 
bad  bid  for  the  property  at  the  November  sale, 
bad  become  the  successful  bidder  therefor,  and 
bad  failed  to  pay  the  amount  of  bis  bid,  and 
that  tike  land  was  readvertlMd  nnder  the  orig- 
inal levy  and  again  aold  oo  the  flnt  Tmadir 
in  December  following,  at  which  time  the  vendee 
was  again  present  and  had  knowledge  of  the 
fact  that  the  ]fliid  was  being  sold  under  the 
original  levy,  and  did  not  protest  against  It 
^e  court  did  not  err  in  granting  a  nonsuit. 

Brror  from  Superior  Court,  Troup  County ; 
J.  B.  Terrell,  Jndse. 

Action  by  W.  F.  Hogg  agalnit  the  a  T. 
Tmitt  Gompsny.  Judgment  of  ntmsnlt,  and 
plaintiff  brings  error.  Affirmed. 

B.  J.  Mayer,  of  West  Point,  for  plaintiff  In 
error. 

A.  H,  Tbnnpfioa  and  E.  T.  Moon,  both  of 
l4i  Grange,  tor  defoidapt  In  error. 

GDOBGB,  J.  Judgment  afBrmed.  All  the 
JoBtlcea  concur,  except  GILBEBT,  J.,  absent 
tor  providential  cause. 


<U0  Os.  M) 

J0NB8  T.  JONES.   (No.  1874.) 

<8npreme  Court  of  Georgia.   April  iB,  1920.) 

(SptUbiu  bp  ike  OonrtJ 
Cdbiodt  ob  unob  child. 

The  Judge  of  the  superior  court  did  not 
err  in  overruling  the  certiorari  to  review  the 
judgment  of  the  ordinary  awarding  the  custody 
of  a  minor  child  to  the  defendant  on  habeas 
oorpus. 


.  HARRIS  827 
8.B.) 

Brror  firom  Superior  Court.  Fnlacfkl  Coun- 
ty; B.  D.  Graham,  Judge. 

Proceedings  between  MoUie  Jones  and  Sal- 
lie  Jones.  Judgment  for  the  latter,  and  the 
former  brings  error.  Affirmed. 

M.  s.  Means  and  H.  B.  Coatea,  both  of 
HawkinsTiUe.  for  plaintiff  In  error. 

D.  B.  Pearoe»  of  HawldnsvlUe^  for  defend- 
ant In  error. 

ATKINSON,  J.  Jlidgmetit  affirmed.  All 
the  Justices  concur. 


(ISO  Qs.  103) 

BAINB8      HABBI8.    (No.  1630.) 
(Snprema  Court  of  Georgia.   April  14,  192a) 

(Byttahu*  Iv  «A«  Oourt.) 
EU.BEAB  ooBPtrs  «=>99(2)— Cdstodt  or  wnob 

DADOHTEB  TO  KOISXB  mSU>,  OH  THB  BTI- 
DBHCB,  HOT  ABTTSB  OV  DISOKBTIOH. 

Cmisldering  all  the  evidence  in  this  case, 
which  was  a  habeas  corpus  proceeding  to  obtain 
possession  of  a  minor  <^d,  it  does  not  appear 
that  the  coort  abused  bis  diacretiom  in  awarding 
the  custody  trf  tiia  child  to  the  petidMier,  who 
is  tha  mother. 

Error  from  Superior  Court,  TJiMfm  Oonnty ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Habeas  corpus  by  Martha  J.  Harris 
against  William  ZUiines,  to  secure  possession 
and  custody  of  petitioner's  minor  daughter. 
From  a  Judgment  awarding  custody  to  peti- 
tioner, respondent  toings  err<»r.  Affirmed. 

Harttia  J.  Harris,  the  widow  of  Olunnaa  J. 
Harris,  brought  habeas  corpus  against  WU- 
11am  Balnea  to  secure  possession  and  custody 
of  Boxie  Harris,  her  daughter,  who  was  IS 
years  of  as&  Thmnas  J.  Harris  died  In  1018^ 
having  been  killed  by  parties  unknown.  De- 
cedent left  a  will  amwlntlng  William  Raines 
as  the  testamentary  guardian  of  his  daugh- 
ter, Bozle  Harris.  Thomas  J.  Harris  and  his 
wife  were  living  In  a  state  of  separation  at 
tbe  time  of  his  deatb,  and  had  been  so  liv- 
ing for  several  years.  At  the  hearing  tti&re 
was  evidence  to  show  that  both  the  petitioner 
and  the  respond«it  were  fit  custodians  of  the 
minor  child.  The  evidence  In  favor  of  the 
respondent  was  especially  strong.  An  affida- 
vit was  submitted  at  the  hearing,  made  by 
Boxie  Harris,  stating  that  she  bad  been  well 
treated  from  the  time  that  she  went  to  the 
home  of  her  guardian,  not  only  by  the  guard- 
Ian,  but  by  bis  father  and  his  sisters  with 
whom  he  lived;  that  she  was  satisfied  with 
her  home  and  did  not  desire  to  change  it. 
She  stated,  further,  that  she  had  been  charg- 
ed with  the  killing  of  her  father,  was  tried 
for -it,  and  was  acquitted;  that  before  her 
trial  she  told  her  guardian  how  the  kunng 


»Vtor  oOur  eases  see 
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ORCOired,  wljo  was  respoodtile  for  It;  and 
who  Induced  her  to  do  the  killing ;  that  her 
snardian,  \raiiajn  Balnes,  had  never  objeetp 
ed  to  her  Bpealclng  to  her  moflker  and  to  her 
Inothem  and  her  sisters;  and  that  she  de- 
■Ired  to  remain  In  the  custody  and  control 
ot  her  guardian,  and  did  not  wish  to  go  with 
her  mother.  There  was  other  erldence  re- 
lating to  the  conflnemCTt  of  Boxle  Harris  In 
Jail,  charged  with  tixe  murder  of  her  &ther, 
and  of  her  guardian  having  cared  for  her  and 
having  employed  lawyers  to  defend  her, 
whldi  defense  was  successful,  she  having 
been  acquitted.  The  mother  testified  also 
that  she  tried  to  see  h^  daughter  while  she 
was  confined  In  jail,  but  was  refused  ad- 
mission. 

When  the  Introduction  of  evidence  was 
cmduded  the  Judge  of  the  superior  court, 
hearing  the  case,  announced  that  be  would 
award  the  custody  of  the  girl  to  her  guard- 
Ian,  William  Raines.  But  before  the  Judg- 
ment was  signed  by  the  court  Rozle  Harris, 
who  was  present  In  the  court  room,  began 
to  cry,  and,  being  called  forward  by  the 
Judge  and  asked  what  was  the  matter,  she 
told  him  that  she  wanted  to  go  to  her  mother, 
as  she  thought  her  mother  was  the  person 
who  should  have  her;  that  she  had  signed 
the  affidavit  which  had  been  read  in  evidence 
by  the  respondent,  and  that  it  was  in  part 
the  truth,  but  that  she  would  rather  go  with 
her  mother ;  that  she  was  not  well  treated  by 
members  of  her  guardian's  family,  his  sis- 
ters, and  that  the  af&davit  In  this  respect 
was  not  true.  The  court  then  took  the  mat- 
ter under  advls^ent,  and  several  weeks  lat- 
er rendered  his  Judgment,  awarding  the  cus- 
tody of  the  minor  child  to  the  petitioner,  the 
mother,  stating  in  the  Judgment  that  it  ap- 
peared from  the  evidence  that  the  welfare  of 
the  child  would  be  best  promoted  by  leaving 
her  in  the  custody  of  her  mother  until  oth- 
wrwlae  ordered  by  the  court  To  this  Judg- 
ment the  respondent  excepted. 

James  R,  Davis,  of  niomaston,  for  plain- 
tiff In  error. 

W.  T.  Alien,  of  TbtHnaatoD,  tor  defendant 
In  error. 

BECE.  P.  J.  Cafter  stating  the  t&tAa  as 
above).  While  the  evidence  tending  to  show 
the  fitness  of  the  respondent  for  the  cus- 
tody of  the  minor  Involved  In  this  contro- 
versy Is  quite  strong,  there  is  some  evidence 
tending  to  show  th&t  the  moOier  Is  also  a  fit 
person;  and  we  cannot  reach  the  conclusion 
under  the  evidence  that  the  court  abused  his 
discretion  in  awarding  the  custody  of  the 
<diUd  to  the  petitioner.  It  U  true  that  the 
molher  and  fattier  liad  lived  In  a  state  of  we^ 


aratlon  for  qnlte  a  wUle  before  tbe  father's 
death,  and  at  ttie  time  of  his  decease  a  suit 
for  divorce  was  poiding ;  but  no  divorce  had 
been  granted.  The  minor  whose  custody  Is 
being  considered  here  was  more  than  14 
years  of  age,  and  her  father  bad  ai^lnted 
the  respondent  testamentary  guardian.  But 
that  Is  not  conduslve  as  against  the  mother. 
It  Is  decUred  In  Civil  Code,  S  3022: 

"Upon  the  death  of  the  father,  the  mother  is 
entitled  to  the  possesaion  of  Uie  child  until 
his  arrival  at  such  age  that  his  education  re- 
quires the  guardian  to  take  itossesBion  of  him. 
In  cases  of  separation  of  the  parents,  or  0» 
subsequent  marriage  of  the  survivor,  die  court, 
upon  writ  of  habeas  corpus,  may  eirerdse 
a  discretion  as  to  the  poesesdon  of  the  child, 
looking  solely  to  his  interest  and  welfare.** 

And  If  the  law  had  r^alned  unchanged 
by  the  act  of  1913  (Acts  1913,  p.  11<^  deaUng 
with  the  subject  of  the  custody  of  minor 
chlldrai,  which  Is  embodied  in  section  3022 
(a)  of  Park's  Code,  we  might  have  concluded 
that,  ndder  the  provisions  of  section  3022  the 
minor  in  question  here,  having  reached  the 
age  of  15  years,  which  is  such  an  age  that 
her  "education  requires  the  guardian  to  take 
possession,"  the  court  should  have  awarded 
the  custody  of  the  minor  to  the  guardian, 
clearly  shown  to  be  a  fit  person  to  have  the 
custody.  But  the  act  of  1918,  Just  referred 
to,  provides  that — 

"In  all  cases  where  the  custody  of  any  minor 
child  or  children  is  Involved  between  the  par- 
ents, there  shall  be  no  prima  fade  right  to  the 
custody  of  such  child  or  children  In  the  fath^, 
but  the  court  bearing  such  issue  of  custody  may 
exercise  its  sound  discretion,  taking  into  con- 
sideration all  the  circumstances  of  the  case,  ss 
to  whose  custody  such  child  or  diildren  aiiall 
be  awarded,  the  duty  of  the  court  bdng  in  all 
such  cases  in  exercising  such  discretitm  to  look 
to  and  determine  solely  what  is  for  the  best  in* 
terest  of  the  child  or  children,  and  what  wfD 
best  promote  their  welfare  and  ksppiiirBB,  and 
make  award  accordingly.** 

And  while  In  terms  this  statute  Just  quoted 
relates  to  cases  between  parrats  where  ttie 
custody  of  a  minor  child  la  InvtdTed,  It  Is 
not  inan)IlcaUe  in  a  case  like  this,  between 
the  mottier  and  a  testamentary  guardian  ap- 
pointed by  ttie  deceased  father.  And  giving 
the  statute  the  effect  It  would  have  If  the 
controversy  over  the  custody  of  the  t^ild  were 
between  the  father  and  the  mother,  the  dis- 
position of  the  child  under  habeas  corpus 
proceedings  rested  in  the  sound  discretion  of 
the  court ;  and  under  all  the  facts  It  Is  not 
made  to  appear  that  the  dlscretioa  <iC  the 
court  was  abused. 

Judgment  affirmed. 

All  the  Justices  ooncoft 
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OfiO  QtL.  U3) 

UCGO  T.  LBOO.   (No.  18080 
(Sopnuw  Court  of  Gcoriia.   April  16,  19!20.) 

(SyUdlnu  by  tfc«  Oo¥rt.) 
L  DiTOwn  ♦aalTOH— At  ohahbus  bstobb 

nrOBH  ISKH  OOUST  GOUU>  HOI  DIBMIBB. 

At  chamben,  before  the  return  term,  the 
eoort  had  no  anthwity  to  diamin  the  plain- 
tUTi  petition. 

a.  DnrOUl  «SS9214(4)-A.WASD  of  TXKFtnABT 
AUHOHT  AND  ATXOBIIHT'8  VHS  HBLD  Z«0P- 

n. 

The  trial  Jndfo  did  not  err  in  awarding 
tampmry  alimon;  and  attomey'a  fee*,  and  in 
franting  an  interlocntory  injunction  reatraln- 
ing  the  defendant  from  diepoaing  of  certain 
pro[«rty  pending  the  determinatioil  of  the  i»- 
cues  of  the  ease  on  final  trial. 

Brror  from  Superior  Coartt  Gordon  Ooun- 
tr;  U.  0.  Tarrar,  Jadc& 

Suit  for  divorce  and  alimony  by  Minnie 
Legg  against  L.  N.  Logg.  Temporary  all- 
inony  and  attorney's  fees  awarded,  with  in* 
terlocatory  Injunction  against  disposition  of 
d^endant'fl  pnq^erty,  and  lie  brings  error. 
Affirmed. 


Starr  &  Faacballt  of  Calhoun,  and  Bnrreia 
*  DiUard,  oC  AOaota,  for  plaintifl  In  error. 

J.  G.  B.  Brvfta,  ir^  of  Galbonn,  and  Mad- 
dox,  McCamy  ft  Shumate,  ot  Daltoo,  for  de- 
fendant ia  error. 


i^aETT  T.  FBiDGsar  829- 
<ios  s.a.> 

Parker,  148  Ga.  198,  96  S.  E.  211  (4).  AncI 
see  Brant  t.  Bnckley,  147  Ga.  889,  94  S.  D. 
233 ;  Tillman  r.  Peacock,  147  Ga.  391,  94  S. 
EL  234;  Waycaster  T.  Waycaster,  160  Oa. 
102  S.  B.  8B3. 
TemiK>rai7  alimony  ia  awarded,  amou? 
other  things,  to  the  wife,  for  tlie  purpose  of 
^labllng  her  to  contest  all  of  the  issues  be- 
tween herself  and  her  husband  In  a  proceed- 
ing for  dWorce  and  alimony;  and  a  plea  to- 
the  Jurisdiction  in  the  present  case  is  one 
of  the  Issues  raised  and  to  be  determined  on 
final  trial.  Parker  t.  Parker,  supra ;  Games 
T.  Games,  1S8  Ga.  1,  8,  74  S.  E.  785.  As  to- 
the  injunction  features,  see,  also,  Parker  t. 
Parker,  supra. 

The  court's  authority  to  grant  an  Injunc- 
tion Is  dependent  upon  his  Jurisdiction  In  the 
dlTorce  and  alimtmy  case;  the  injunction  be- 
ing ancillary  to  the  main  proceedings  for 
divorce  and  allinony. 

The  trial  Judge  did  not  err,  under  the  facts 
of  the  case,  In  awarding  temporary  alimony 
and  attorney's  fees,  and  did  not  abuse  bis 
discretion  as  to  the  amount  ttmreof,  nor  In 
granting  an  Interlocntory  injunction  re- 
straining fbe  defendants  ftom  diqiortng  <tf 
certain  property  pending  the  deternilnatlOD 
of  the  iBBoes  ot  the  case  on  final  trial. 
Judgment  alfirmed. 

All  tbe  Justices  concur,  except  GILBERT^ 
J.,  absent  for  prorldentlal  canaa 


BILI4,  J.  nie  suit  for  Avorce  and  all- 
numy  was  returnable  to  tbe  February  term, 
1920^  ta  the  nipnior  court  The  Jndge  of 
tbe  superior  court  Issued  a  rule  nial  reqnlr* 
Ing  the  defendant  to  show  cause  on  tbe  6th 
day  of  Sept^nber,  1019,  why  temporary  ali- 
mony and  lajnnctlon  dumld  not  be  awarded 
as  prayed.  The  defendant  filed  a  plea  to 
the  Jnriadiction  of  the  coort,  and  at  the  bear- 
ing at  chambers  in  S^tonber.  1919,  orally 
morad  to  dismiss  the  proceedings  for  aUmony 
on  the  ground  that  no  personal  service  of 
tile  defendant  had  been  effected  as  required 
by  law.  The  motion  was  overmled,  and  the 
oonrt  awarded  tempwary  alimony,  attorney's 
fees,  and  granted  an  Inteilocutory  Injunc- 
tion restraining  the  defendant  from  dl^oalng 
of  certain  property.  The  defendant  ex- 
cepted. 

[1, 2]  1.  At  diamber^  before  tbe  return 
term,  the  court  had  no  authority  to  dismiss 
tiie  petition.  The  appearance  ot  the  defend- 
ant at  chambers  was  not  In  response  to  the 
Iffocess  attached-  to  the  suit  for  dlyorce,  etc., 
but  was  in  response  to  the  rale  nisi  Issued 
by  the  Judge  to  show  canae  why  temporary 
alimony,  etc.,  should  not  be  granted.  Hogan 
T.  Hogan,  148  Ga.  161,  96  S.  B.  972.  The 
question  of  Jniisdictlon  was  a  disputed  Is- 
sue In  the  case,  and  remained  for  determlna 
ti<m  in  term  time  on  tbe  triaL   Parker  v. 


(liOOa.  U6> 

uBOGmrr  v.  PRroam  (No.  1591.) 

(Supreme-  Court  ot  Geoirla.   April  16,  iSSO.} 
(Bifitdhna  by  Oa  CimrU 

1.  AFPBU.  AHD  BBBOS  ^3622(1),  014— AOBXBD 
STATEinNT  or  FACTS,  SBHT  UP  AS  PAST  V» 
BICOBD,    BUT  HOT  APPBOVBD,    OAHHOT  BB 

COirSIDEBEO. 

"An  alleged  statement  ^of  facts  not  bdng 
set  forth  in  the  bill  of  exceptions,  nor  made  a 
part  of  the  same  as  an  exhibit  thereto  and 
properly  authenticated,  what  purports  to  he  an 
agreed  statement  of  facts,  sent  up  as  a  part  of 
tbe  record,  but  not  ajvoved  by  the  Judge  and 
-ordered  filed  as  sueh,  eannot  be  considered  by 
this  cojirt.  Bobinson  v.  Woodward,  184  Ga. 
777  (68  S.  563) ;  Blacknan  v.  Ganett.  185 
Ga.  226  (69  S.  B.  IIQ)." 

2.  Apfeaz*  and  hrbob  «=>1133— Whxbi  eb- 

BOBS  OAHMOT  BE  OBTBBlOnEn  WTIHOXIT 
AOBBBB  BTATBUKin  OP  VAOIS,  JUDCOaVT  AF- 

riBKKn. 

"^e  errors  asslgBed  In  the  Un  of  exo^rtions 
being  sodi  as  eannot  be  determined  from  tbe 
record  without  a  consideration  of  such  allied 
agreed  statement  of  facta  so  sent  up,  the  judg- 
ment of  tbe  court  below  most  be  affirmed.  Id." 
Silver  v.  Brown,  137  Ga.  104,  72  fi.  E.  907; 
Scott  v.  Wage  Earners'  Loan  &  Investment  Co., 
147  Ga.  676,  94  S.  E.  1021. 


Cs»Par  otte  easM  ua 
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3.  Judgment  affibuxd. 

Applying  the  rulings  above  to  the  facts  of 
tiiis  caae,  the  Jadgment  of  the  court  below  Is 
affirmed. 

Error  from  Superior  Oourt,  Ocrffee  Conn* 
ty;  J.  I.  Summerall,  Judge. 

Action  between  Joe  Leggett  and  J.  D. 
Prldgen.  Judgment  for  the  latter,  and  the 
former  brings  error.  Affirmed. 

T.  A.  Wallace  of  Douglas,  for  plaintiff  in 
errOT. 

lu  B.  Heatb,  of  Douglas,  for  defaidant  In 
error. 

HILL,  J.  Affirmed.  All  the  Justices  con- 
cur,  except  QILBER%  3^  absent  for  provi- 
dential cause. 


<1R)  Om,  tO) 

JENKINS  T.  STAm  (No.  1684.) 

<Snpreme  Court  of  Georgia.   April  14,  1920.) 
(Byttahtu  Jtj/  the  Court.) 

1.  HOMtOIDB  ^>325~-MoTI0It  FOB  NEW  1SIAZ. 
rOB  BKrUBAL  TO  CHABOB  ON  1UN8LAUOHTEB 
SHOUU)  STATE  TBE  QBADX,  AND  WHXIHDI 
VOLTINTABT  OB  NOT. 

A  ground  of  the  motion  for  new  trial,  which 
complainB  that  "the  court  failed  to  charge  the 
law  and  [oQ  majulaughter,"  is  not  a  good  as- 
signment of  error,  and  cannot  be  qonsidned  by 
the  Supreme  Oourt  Each  assignment  mast  be 
complete  within  itsdf.  If  manslaughter  should 
have  been  charged,  it  Is  necessary  that  the 
ground  of  the  motion  for  new  trial,  complainlDg 
of  the  refusal  to  so  charge  should  state  what 
grade  of  manslaughter,  whether  vtduntary  or 
Involuntary.  Knight  r.  State,  148  Oa.  40,  95 
S.  B.  679  (8). 

2.  OTHKB  AflSIOHlCBHTB. 

Other  asstgnments  of  error,  where  sufficient 
to  raise  a  question  tor  detenolnatima  by  the 
court,  axe  wlthont  merit 

8,  BrXDENOK  BUPPOanNO  tXBDIOXi 

Tb»  verdict  Is  supported  by  evidsne^ 

Error  from  Superior  Court,  Fult<m  County; 
Jobn  D.  Humphries,  Judg& 

fmi  Jenkins  was  Indicted  for  the  offense 

of  murder,  and  the  Jury  trying  him  returned 
a  verdict  of  guUty,  with  a  recommendatlcm  to 
the  mercy  ot  the  court  His  mothm  for  new 
trial  being  overruled,  he  excepted  and  brings 
error.  Affirmed. 

Thos.  B.  Brown  and  Chaa.  J.  Graham,  both 
of  Atlanta,  for  plaintiff  in  error. 

John  A.  B(^kin,  SoL  Gen.,  and  E.  A.  Ste- 
phens, both  of  Atlanta,  Clifford  Walker,  Atty. 
Gen.,  and  M.  Cl  Bennet,  o£  Atlanta,  for  the 
State. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  GILBERT,  J.,  absent  for 
providential  cause. 


(S  Ga.  App.  nn 
BOBmsON  V.  STATE.  (No.  11209.) 

(Court  of  Appeals  of  Georgia,  IXvisbm  Nol  1. 
AprU  13, 1920.) 

(Byttahua  hp  the  Oourt.) 

1.  Chaboe  of  COUBT. 

The  excerpts  from  the  charge  of  tiie  court 
complained  of  In  the  special  gronnds  of  the  mo- 
tion for  a  new  trUl,  whm  considered  in  conrne* 
tion  with  the  entire  charge,  contain  no  material 
error. 

2.  SUFFICIKHCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict,  and  the 
court  did  net  err  in  refnadng  to  grant  a  new 
trial. 

Error  from  Superior  Court,  Bibb  Comity; 
E.  D.  Graham,  Judge. 

Proceeding  by  the  State  against  Cleveland 
Boblnson.  From  the  judgment,  Bobinaoa 
brings  error.  Affirmed. 

John  B.  Cooper,  W.  O.  Coopw,  Jr.,  and  J. 
A.  Murray,  all  of  Macon,  for  plaintiff  in 
error. 

Chaa.  H.  Garrett,  SoL  Gen.,  of  Macon,  for 
the  State. 

BBOZUBS,  a  J.  JodgDMOt  nffirmad. 

LUKB  and  BLOODWOBTH,  3J^  eaoem. 


OS  Oa.  App.  239J 
CUBA  v.  STATE.    QUo.  U23T.) 

(Court  of  Appeals  of  Georgia,  Divlriat  N&  1. 
April  U.  19200 

Cfivltsbw  by  tks  OoNrtJ 
1.  QBoinni  or  HonoN  wxthout  icEBrr. 

There  is  no  merit  in  the  ground  irf  tbo 
motion  for  a  new  trial  In  wfaidh  it  was  eon- 
tended  that  the  defendant's  right  of  eross-ex- 
amination  was  unduly  restricted  by  the  court. 

S.  Obaeoc  or  oooar. 

The  court  did  not  err  in  charging  the  jnzy 
on  the  law  of  shooting  at  another. 

8.  SumOlBNOT  OF  EVIDENCE. 

The  evidence  authorised  Uie  verdict 

Error  from  Superior  Court  Fulton  County ; 
John  D.  Humphries,  Judge. 

Proceeding  by  the  State  against  Cbaries 
Cuba.  From  the  Judgment  and  the  doilal  oC 
his  motion  for  new  trial,  Cuba  Iwlngs  enor. 

H.  A.  Allen,  of  Atlanta,  for  plaintiff  in 

error. 

John  A.  Boykln,  SoL  Gen.,  and  B.  A.  Stn- 
phens,  both  of  Atlanta,  for  the  State. 

BLOODWOBTH,  J.  Jodgmoit  affirmed. 

BROTLES,  C.  J.,  and  LUKE,  J.,  concur. 
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(36  Oa.  App.  130) 

OILBBRT  T.  DAin'ON  CODNOIL  NO.  80. 
J.  O.  T7.  A.  M.    (No.  11160.) 

(Omrt  o<  AvpealB  of  Georgia,  EHvialon  No.  2. 
April  8,  1020.) 


Iimiumm  «s>808,  815(1),  821— Firmoif  tob 
i»UTH  Bsnxms  bbld  aoairst  a  HATIORAL 

COUITCIL  AlTD  NOT  TBK  LOCAI.  COUIfOIL; 
WBKBB  LOCAI.  COUNCIL  FAILED  TO  KEEP  IT- 
BELT  IN  GOOD  STANDINa  TO  HEUBBH'S  PBU- 
UDICE  AOTIOn  BT  DEPENDENT  IS  AGAINST  IT 
TOB  DAHAGBS. 
Mrs.  J.  J.  QUbert  brought  suit  against  the 
Dalton  Council  No.  80,  Junior  Order  United 
American  Medianica,  alleging  substaDtjaUj  that 
her  deceased  hosband  was  in  good  standing  with 
the  deiandant  at  the  time  at  Us  death,  and  that 
she  was  the  widow  and  sola  d^endeiit  ot  her 
deceased  bvaband.  To  this  petition  was  at- 
tadied,  aa  a  part  of  the  same,  a  copy  of  the 
policy  or  death  benefit  certificate,  which  provid- 
ed that  the  National  Council  of  Junior  Order 
United  American  Mechanics  of  the  United 
States  of  North  America  would  pay  to  the 
Dalton  Council  ot  the  legal  dependent  of  J. 
J.  Gilbert  within  30  days  from  the  receipt  of 
the  proof  of  his  death  the  earn  of  $600.  The 
policy  contained  a  condition  that  the  Dalton 
Council  should  be  at  Ae  time  of  the  death  of 
J.  J.  Gilbert  in  good  standing  with  the  na- 
tional council,  that  is  to  say,  that  it  had  paid 
all  assessments  due  to  the  funeral  benefit  de- 
partment; and  was  otherwise  in  good  standing 
with  the  national  and  state  council  having  Jo- 
risdiction  over  the  local  council.  It  also  con- 
tained the  further  condition  that  the  member 
had  not  been  received  to  membership  or  re- 
tained as  a  member  in  violation  of  the  laws 
and  decisions  of  the  order,  and  that  at  the  time 
of  Ids  death  he  was  in  good  standing  with  the 
local  council,  and  entitled  to  the  death  benefits 
In  aeoordance  with  the  constitation  and  laws 
of  the  local  cotmcU  as  well  as  the  state  and 
national  coandL  The  plaintifC  prayed  for  a 
jodgment  against  Hhe  Didton  Council  (the  local 
council)  for  the  amount  of  said  policy,  ^e 
defendant  filed  ft  general  demurrer,  upon  the 
grounds:  (1)  That  there  was  no  cause  of  ac- 
tion set  out  In  the  petition ;  and  (2)  that  the 
petition  and  the  copj  of  the  ptdicy  showed 
upon  tJwlr  ftios  that  the  right  of  action,  if  any, 
was  against  the  national  council  and  not  against 
the  local  eoundL  The  plaintifC  then  amended 
her  petition,  and  in  the  amendment  she  alleged 
that  her  husband  was  in  good  standing  as  pro- 
vided in  the  contract  sued  on;  that  proof  of 
death  had  been  made  as  provided  in  Ulb  policy ; 
and  that  the  defendant,  the  local  council,  had 
failed  to  pay  to  the  funeral  benefit  department 
of  the  national  council  Uie  premium  necessary 
to  keep  her  husband  in  good  standing.  To 
the  petition  as  amended  the  general  demurrer 
was  renewed  and  the  court  sustained  the  gen- 
eral demurrer  and  diamissed  the  petition.  Bdd, 
that  in  the  jtetition  as  amended  the  right  of 
action.  If  any,  in  a  suit  apon  the  policy  or 
contract  of  insurance,  was  against  the  national 
council  and  not  against  the  local  cotmciL  If 
the  local  eonncU  had  failed  and  refas^  to 


BIKES  V.  HART  831 
(lot  8.B.) 

perform  its  daty  to  the  member  by  failing  to 
pay  the  premium  doe  to  ttie  fonersl  benefit 
department  of  the  national  coundl,  s  right  of 
action,  if  any,  would  arias  In  favor  of  the  legal 
dependent  against  the  local  council  for  damages, 
and  the  legal  measure  of  the  damages  would 
be  the  value  of  the  policy.  See  Woelfer  v. 
Heyoeman,  2  N.  T.  GIty  Ot  B.  IS;  7  Corpus 
Juris,  Ilia 


Ibror  from  Superior  Court,  Whitfield 
Oounty ;  Moses  Wrigh^  Judge. 

Action  by  Mrs.  J.  J.  Gilbert  against  the 
Dalton  Council  Na  30,  Junior  Order  United 
American  Mechanics.  Demurrer  to  amended 
petition  sustained  and  petititm  dismissed, 
and  plaintiff  brings  otot.  Affirmed. 

Wm.  X.  &  W.  G.  Mann,  oC  Daltm,  for  plain- 
tiff in  error. 

F.  K.  McCntdien,  of  Dalton,  fbr  defendant 
in  em». 


con- 


PSRGUBXAM.  Jndgment  affirmed. 

JENKINS,  p.  3^  and  STBPBSNS.  J., 

cur. 

SMITH,  J«  dlsaualifled. 


(1»  Oa.  I31> 
SIEES  V.  HABT  et  aL ' 

HART  et  aL  T.  SIKBS. 

(Nos.  1646.  1667.) 

(Sn^ene  Oonrt  of  Georgia.   April  Uf,  1980.) 

(SyttdlHu  by  the  OovrU) 

DAUAOBS  <^S1— NoTX  DBP08ITBD  Afl  LIQUI- 
DATED DAHAGBS  FOB  FAILUBB  TO  DISCHABaX 
INCtJUBBANCES  FOEFEITEO  ON  BOEACH, 

The  evidence  in  this  case  required  the  find- 
ing that  under  the  contract  between  the  parties, 
in  accordance  with  which  a  certain  rent  note 
in  controversy  was  delivend  to  one  of  the 
defendants,  the  note  was  given  as  liquidated 
damages  in  the  event  the  otiier  party  to  the  suit 
(the  plaintiff  In  error)  should  fail  to  perform 
his  undertaking  in  accordance  with  the  terms 
of  the  contract  by  paying  off  and  discharging 
certain  incumbrances,  and  further  that  he  did 
fail  in  his  perfornuuuw  of  this  undertaking.  This 
being  the  ease,  the  court  did  not  err  in  directing 
a  verdict  AlUatHi  v.  Dunwody,  100  Ga.  61, 
28  S.  E.  661. 

Error  from  Scq>erlor  Court,  Worth  Oounty ; 
R.  Eve,  Judga 

Proceedings  between  J.  B.  Sikes  and  G. 
B.  Hart  and  others.  Jod^ent  was  entered, 
and  both  parties  bring  error.  Affirmed  on 
main  bill  of  exertions,  and  ctobb-UU  dis- 

mlssed. 

Perry  &  Williamson,  of  Sylvester,  for  idaln- 
tiff  in.  error. 

Paasmore  &  Forehand,  of  Sylvester,  for 
defendants  In  aror. 


4s»Far  ethar  easw  see 
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BISGK,  P.  J.   Jodgment  afflnned  on  the 
nuln  toil  of  exceptions;  crosB-blll  dismissed. 
!U1  tht  Jnstioes  amcor,  excei>t  OILBDaT, 
•bsent  for  providential  canaa. 


<150  Oa.  121> 

JONXIS  «t  aL  T.  BOOTH.  (Ko.  lOSl.) 

{Sapnme  Court  of  Oeorgia.   April  15,  192a) 

(avUahtu  Ay  tka  CowrtJ 
1.  Tsui.  «»1S90)— ^bectkd   vebdiot  ib 

VBOntB.  WBUBB  no  OTBEB  OOUU)  HA VI!  BEX IV 
BBHDKBBD. 

Under  the  evidence  mlimitted  no  other  ver- 
dict than  the  one  directed  could  have  been  ren- 
dered. Accordingly,  the  judge  did  not  err  in 
directing  the  verdict  for  tiie  plalntilL 

2L  lasnAlTCB  OF  ALUfl  n,  VA. 

^Hiere  waa  a  aubetantial  compliance  with  the 
statute  idv.  Oode  1910,  J  53^1)  in  regard  to 
tike  issuance  of  an  alias  fi.  is.  Ward  v.  HlUer, 
14S  Oa.  164,  84  a  E.  480. 

Error  from  Superior  Court,  Bnllodi  Coun- 
ty;  K.  N.  Hardeman,  Judge. 

Action  by  Hlnton  Booth  against  H.  B. 
Jones  and  others.  Judgment  for  plaintiff  on 
a  directed  verdict  and  d^endants  brine  er- 
TOT.  Affirmed. 

Anderson  ft  Jooea*  of  St^tisabons  for  plain- 
tiffs  Id  error. 

Braonen  &  Bootli,  of  atateaborok  for  do* 
fendant  in  error, 

BBCK,  P.  J.  Judgment  affirmed.  All  the 
Jnatlcea  concu/.  acept  GHABBT,  J.,  absent 
for  providential  cause. 


<1S0  Oa.  N) 

SnBSHAI/TBR  v.  BOAO^ 

BpACH  V.  BDRKHAI/TBB. 

(Nos.  1573,  1574.) 
Supreme  Court  of  Qeor^a.   April  14,  1920.) 

(BvUaImM      ih«  OourUi 

AaaxQif laifTs  of  bbbob. 

This  Is  the  fourth  appearance  of  tills  ease 
tn  the  Supreme  Court  Barichalter  v.  Boach, 
142  Ga.  844.  82  8.  EL  1069:  Id.,  145  Oa.  834, 
90  S.  B.  62 ;  Id.,  149  Ga.  665,  101  S.  a  128. 
In  the  main  bill  of  exceptions  no  such  errors 
are  pointed  out  as  having  been  committed  by 
the  trial  court  as  will  require  a  reversal  The 
general  diarge  of  tiie  court  covered  the  Issues 
made  in  the  ease;  and  while  there  are  some  in- 
aoenraeies  in  tlie  charge,  they  are  not  of  such 
a  nature  as  will  cause  tba  grant  <MF  a  new  trial. 
In  80  far  as  the  requests  to  charge  were  perti- 
nent and  proper,  tJiey  wore  covered  by  the  main 


charge.  Other  assignments  of  snor  are  with* 
out  sabstantial  merit 

Error  from  Superior  Oonrt;  Erana  Coanty; 
W.  W.  Sheppard,  Judge 

Proceedings  betweoi  0.  Y.  Burkbalter  and 
A.  A.  Boach.  Judgment  was  rendered,  and 
both  parties  bring  oror.  Affirmed  on  main 

bill  of  exertions,  and  cross-blU  dismissed. 

W.  G.  Wamell,  of  Savannah,  J.  8.  Daniel, 
of  Claxton,  and  W.  T.  Bnrkhalter.  of  Belda- 
vlUe,  for  plaintiff  In  error. 

Htnes,  Hardwlck  &  Jordan,  of  Atlanta, 
John  P.  Moore,  of  Baker,  Fla.,  and  B.  C 
Elmore  and  P.  M.  Anderson,  both  of  (HaxttHi. 
for  defendant  in  error. 

HILL,  J.  Judgment  affirmed  on  the  main 
bill  of  exceptions.  Croes-Mll  dismissed.  All 
the  Justices  concur,  except  GII^EBT,  J,  ab- 
MOt  for  providaittel  cauB& 


(S  Oa.  App.  I2» 
ALLBN  et  aL  T.  BBOOKB.  (No.  1098S.) 

(Court  of  Appeals  of  Georeif).  Division  No.  2. 
April  8,  1920.) 

(SvHahna  by  <A«  Court.) 

1.  AttobNET  and  client  te3l45— Sttpittjitkp 
FEB  BECOVERABLE.  WDEBB  CIJENT  PBGVXST8 
PIBFOBUANCK  BT  SETTLKICENT. 

Where  an  attorney  at  law  accepts  employ- 
ment and  agrees  for  a  stipulated  fee  to  handle 
certain  Utigation  through  the  courts,  and  where 
the  complete  performance  of  such  aorvioe  is 
rendered  Impossible  through  no  fsult  on  his 
part,  but  by  the  act  of  bis  client  in  settling  the 
case  before  trial,  the  attorney  may  recover  the 
entire  fee,  where  he  remains  in  teaameaa  to  ren- 
der complete  perfMmanee. 

2.  ATTOBNET  AlfD  OtIBNT  «S=>146— AOIBBHSIIT 
TO  HANDLE  LXnGATION  BBQUIEBB  ATTORMST 
TO  DO  OBNEKALLT  ALL  THAI  IS  NECBSaAKT 

TO  BUCCESBFUI,  HANDLIlfa  OF  CASE. 

Such  an  agreement  is  not  to  do  or  perform 
certain  spedfic  serrices.  such  as  looking  np 
testimony,  examining  witnesses,  consolting  with 
dient,  etc.,  but  is  to  do  generally  all  that  is 
necessary.  Including  such  spedfle  services,  whtt 
neceasary  to  a  snoceasful  bandKng  of  the  Uti- 
gation and  achieving  the  desired  result. 

3.  Attobnet   and   ouxnt  €=3l45 — Where 

PEBFOBMANCE  OF  SPECIFIO  8EBVXCS8  WAS  NOT 
ItECESSABT  TO  SUCCESSFUL  LITIOATIOH,  AT> 
TOKKET  WAS  HOT  BOUND  TO  PmFOBU  THKH. 

Even  though  the  attorney  may  have  stated 
his  intention  to  perform  sodi  specific  service* 

mentioned,  yet  where  it  appears  that  he  did, 
after  empbyment,  consult  with  the  client  with 
reference  to  the  Utigation,  bnt  where  it  does 
not  appear  that  the  performance  of  such  serv- 
ices was  necessary  to  the  successful  handling  of 
the  litigation  under  the  general  contract  of  em- 
ployment, it  cannot  be  said  that  the  attorney 
las  failed  to  OMUply  with  hia  obligatiim  under 
tiie  contract. 
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Ga.)  OOPS  PETTTF 

(101  B.K> 

4.  DmonD  nuHor. 

The  eridence  demendins  a  finding  of  tba 
laeti  u  Bbove  stated,  ibit  verdict  tot  tin  plminr 
tiff  for  stipulated  attorn^s  fee  agfeed 
■pon  was  properly  directed. 


Error  from  Superior  Court,  Forsyth  Coun- 
ty; N,  A.  Morris,  Judge, 

Actton  by  J.  P.  Brooke  against  S.  H.  Alien 
and  otbers.  Verdict  and  Judgment  for  plain- 
tiff, an^T  defendants  txtng  error.  Affirmed. 

OeOb  r.  Oober,  of  Atlanta,  and  H.  h.  Pat- 
ttmoa,  of  Cnmmlng,  for  plaintiffs  In  ernw. 

X  P.  Brooke,  of  Alpbaretta.  for  defend- 
ant In  error. 

STE^PHENSt  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  omcar. 


<26  a*.  App.  UO) 

FOUNDATION  GO.  t.  BBAMNBN. 

(No.  10736.) 

<OoiiTt  of  Aw«a1s  of  Georgia,  Divliion  No.  2. 
April  a  tBStf.) 

(BvttaUu  by  ihe  Oomrt.) 
Mastib  and  bsbtant  «s989(1)— PmnoH 

CORTBAOT  or  XICPUTIIBKT  HBU>  HOT  mHUB- 
BABLC 

The  petition  alleged  that  on  the  27th  day 
of  Jone,  1918,  the  plaintiff  was  employed  by 
the  defendant  "at  a  salary  of  $200  pa  month, 
by  the  month,**  and  further  Alleged  that  "on 
the  28th  day  of  December,  1918,  defendant 
notified  plaintiff  that  his  serricea  would  ter- 
minate on  the  1st  day  of  January,  1919,  but 
^alntifl,  at  request  of  defendant,  continued  to 
work  for  defendant  nntU  the  8th  day  of  Jann*^ 
ary,  1910,  upon  wliidi  date  he  was  disdiaTged 
by  defendant  and  was  paid  the  sum  of  $39.54." 
Held,  the  j>«tition  dedares  upon  a  contcaet  of 
amplivment  by  the  month  at  a  fixed  monthly 
■alary,  tha  otMitraet  continnlog  Cor  an  Indefinite 
period  of  tima,  with  the  right  in  either  party  to 
tenninate  It  at  the  end  of  any  month,  and  it 
was  a  question  of  fact  for  the  jnry  whether  or 
not  the  plaintiff,  in  continuing  to  work  for  the 
defendant,  was  acting  under  the  original  con- 
tract Hie  trial  Judge  properly  overruled  the 
demurrer  to  the  petition.  See,  in  this  con- 
nectioa.  Civ.  Code  1910,  {  8183;  Odom  r. 
Boah,  125  Ga.  184.  63  S.  E.  1018;  Webb  t. 
HcGranle^  12  6a.  App.  269.  77  8.  E.  176. 

EbTor  from  Oity  Conrt  of  SaTannab ;  Dar- 
1b  Fxeeman,  Judges 

Actlm  by  P.  E.  Brannen  against  the  Fuun- 
datlon  Oompany.  Judgment  tm  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Stephens,  Barrow  dc  Hctywazd,  of  Savan- 
nab,  for  plaintiff  In  error. 

Lee  Cotton,  of  Savannah,  for  defendant  In 
«rTor. 

KNIFHDNS,  J.   Judgment  affirmed. 
JIDNKINS.  P.  J.,  and  SIDTH,  J.,  ooneur. 


GOra  T.  FSTTIT. 


823 

<S  Oa.  App.  12S) 

(No-  11001.) 


(Court  vi  Appeals  of  Georgia,  Diviaitm  No.  2. 
April  8^  1920.) 


(Bpttabiu  by  the  Oomrt) 

1.  SUFFICIBHCX  OT  EVIDENCE. 

The  verdict  for  $160,  recovered  by  the 
plaintiff  in  this  case  for  injury  to  bis  crops  and 
land,  alleged  to  have  been  occasioned  by  the 
breaking  of  the  defendant's  dam,  and  the  wasli- 
ing  and  overflowing  of  the  land  and  crops  with 
mud,  was  amply  sustained  by  the  evidence  un- 
der the  charge  aa  given  by  the  conrt. 

2.  Afpbai.  and  kbeob  «=>843(3)— Refusax,  or 
NOHsnrr  not  conbidebed,  wbxbb  insufit- 

CIENCT  or  BTIDENCB  BAIBBD  IK  MOnOM  EOB 
NEW  TRIAL. 

"An  exception  baaed  upon  the  refusal  of  the 
court  to  award  a  n«iault  will  not  be  considered, 
where,  aubaequmtiy  thereto^  the  case  is  sub* 
mitted  to  the  jury,  and,  a  vardlot  bdng  rendered 
against  the  defendant  a  motion  ftv  a  new 
trial  Is  made,  wlitch  presents  the  complaint  that 
the  verdict  is  contrary  to  the  evidence  and  with- 
out evidence  to  support  It"  Trapnell  r.  Bird, 
21  Ga.  App.  21.9SS.B.488(l),andthe 
cases  there  cited. 

a  TkiAE.  «s>2INKll>— BnK^iroB  xh  coubgb 

TO  AJCOVHt  or  DAHAOIS  OUIHSO  HiPWTiTnff. 
Iff  VISW  or  CHABGB  AS  A  WBOU. 

The  reference  in  the  Aarga  to  the  anumnt 
of  damages  claimed  by  the  plaintiff  had  mani- 
fest reference  to  the  allegation  made  by  the 
petition,  which  was  stated  to  be  without  proba- 
tive value,  and  while  such  reference  was  inapt, 
since  the  evidence  for  the  plaintiff  only  author- 
ized a  recovery  in  a  mudi  lesser  sum,  still,  since 
tlw  eharga  aa  a  whole  dearly  and  correctly 
limited  the  jnry  to  a  finding  In  tha  amount  <^ 
damages  proved,  anch  xeCsrence  eoold  not  hara 
been  misleading,  wd  will  not  Justii^  setting  tie 
verdict  aside. 

4.  SuimciBNOT  or  evidence. 

The  remaining  grounds  of  the  motim  fi>r  a 
new  trial,  relating  mainly  to  exceptimia  taken 
to  the  charge  of  tha  court,  are  all  baaed  upon 
tin  ttieory  of  the  movant  t^t  the  evidence  faUa 
to  sustain  tba  plaintUTa  contention!,  and  none 
of  them  anthorlae  thla  conrt  to  set  the  verdict 
aside. 

Error  from  Snperlor  Court,  Bartow  Coun- 
ty; M.  O.  Tarver,  Judge. 

Action  by  G.  L.  FetUt  against  H.  G.  Cope. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

J.  T.  Norrla,  of  OrtersrUle,  for  plaintiff 
in  error. 

A.  W.  Flte  and  J.  R.  WUtaker,  both  of 
CartersvUle,  tat  defendant  in  error. 

JENKINS,  P.  J.   Judgment  affirmed. 

STEPHENS  and  SMITH,  J  J.,  concur. 
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(Ql. 


(IS  Oa.  App.  SM) 

THOMPSON  T.  STATB.  (No.  11218.) 

(Ooart  oC  Appeals  of  Gecnsia,  DtTiskm  Na  1. 
April  14,  192Q.) 

OkDoirAX.  uv  ^UOCMloCBir  or  afpealb 

OANHOT  DISTtraS  APPBOVKD  TXBDXCr  BUP- 
POBTBD  BT  SOU  iriDBNOK. 

The  spedal  Kronnds  of  the  motion  for  a 
new  trial  in  this  case  are  but  ampUflcatioiis  of 
the  general  grounds;  tibere  is  some  evidence  to 
sapport  the  verdict,  which  has  the  approTal  of 
the  trial  Jndge ;  and  under  the  uniform  mllngs 
d  this  court  and  of  the  Supreme  Court  this 
court  la  powerieai  to  Interfere. 

Error  from  Superior  Oourt,  Randolph 
Gouutr;  W.  M.  Harr^  Judge. 

Proceeding  b7  the  Stata  against  John 
Tbooipsaa,  and*  from  the  Judgment,  Thomp- 
son brings  error.  AlBimed. 

ObM.  W.  WorrUl,  of  Oatbber^  for  plaintiff 
In  emr. 

B.  T.  Oaatellow,  BoL  Gen..  oC  OoUibert,  and 
B.  R.  Arnold,  of  Atlanta,  for  the  State; ' 

BLOODWOBTH,  J.    Jiidgmoit  affirmed. 

BBOZLB8,  <X'3^  and  LDKB,  J.,  ooncnr. 


(IS  Oa.  App.  176) 

WRIQHT  T.  STATD.  (No.  11222J 

(OooTt  of  Appeals  of  Georgia,  DtvUon  No.  1. 
AprQ  18,  1920.) 

(B^Mmb  Ig  OourU) 
iHTOXiOATHfo    Liquoss  «=»286<6^>— Btz- 

DEHCS  HXLD  TO  SnffTAIH  OCntVICTXOIl  OT  Ult- 
UWrtTIXT  POSSBBBina  xntoxioatzivo  liq- 
UOB. 

The  evidence  did  not  anthorixe  the  verdict, 
(a)  The  accused  was  indicted  for  possessing 
intozicating  liquors.  The  sheriff  testified  that 
he  found  "a  still"  (and  it  'may  be  aasumed,  for 
present  purposes,  tiiat  it  was  a  whisky  still) 
on  another  person's  land,  fr<xn  which  a  well- 
beaten  path  led  to  the  home  of  the  accused; 
that  on  approaching  the  house  of  the  accused, 
who  was  a  negro,  he  saw  an  nnknown  wliite  man 
run  from  it;  that,  on  entering  It,  the  witness 
found  that  the  accused  was  away  from  home, 
but  his  sister  and  another  woman  were  present ; 
that  on  seardting  the  house  he  found  a  small 
quantity  of  whl^  concealed  between  the  mat- 
tieases  OD  a  bed,  and  "also  found  in  an  old  t^ 
witii  some  water  in  it,  a  suit  of  ovenms,  which 
had  smut  on  them  and  stains  that  looked  like 
they  were  caused  by  some  one  working  around  a 
BtilL"  The  sister  of  the  accused  testified  to  the 
name  of  the  white  man  and  to  his  flight  upon 
the  sheriff's  approach,  and  that  he  had  c<Hne  to 
the  house  only  a  few  minutes  before  the  shet^ 
iff  come,  during  her  brother's  absence  from 
home,  and  had  brought  the  whisky  with  him, 


and  was  about  to  make  himself  a  toddy,  wlwa, 
seeing  the  dierifl  approadi,  lie  Ud  the  iririaky 
where  the  sheriff  found  it,  and  then  ran. 

(b)  The  testimoDy  of  the  state's  witne«,  stand- 
ing alone,  did  not  demand  a  convietioii.  But  the 
testimony  of  the  defendant's  witness,  who  was 
unimpeached,  and  whose  testimony  was  uneoo- 
tradicted  and  was  corroborated  in  material  par- 
ticulars by  the  testimony  of  the  state's  witness, 
did,  when  considered  alone,  demand  an  ac> 
quittal.  The  erldenoe  did  not  audwrlie  tiie 
defendant's  CMiTlctlon.  Penal  Coda  lAl(k,  | 
1010;  Smith  Atlanta,  12  Oa.  App.  SUi,  78 
S.  E.  472;  A.  O.  U  R.  Oo.  T.  Drake.  21  Qa. 
App.  81,  94  S.  B.  66  (4). 

Error  from  Superior  Ooort,  Wtlkea  Ooantr; 
Bl  F.  Walker,  Jndge. 

OoB  Wrl^t  was  convicted  of  Titdattac  0ie 
Fr6hibitl<«  Laws,  and  he  brings  erm.  Be- 
versed. 

Clement  B.  Snttont  of  Washingtoi,  Ga.,  for 
plaintiff  in  errors 

R.  C.  Norman,  SoL  Gen.,  of  Washington, 
Ga.,  for  the  8tat& 

LUEB,  J.  Judgment  reversed. 

BROTLBS,  a  J.,  and  BL0CH>WOBTiI,  J., 

ooncnr. 


(ZS  Oa.  App.  on 
CRAWFORD  V.  HTJNT.    (No.  1096&) 

(Court  of  Appeals  of  Georgia,  DivisiOB  Na  1. 
Aprfl  14,  1920l) 

(SvUahM  by  Os  Oourt.) 

1.  Bnxa  AMD  BOina  #=b106(1)— Ohb  aioimie 

HOTB    WITHOUT  UASUVG    OAHBOT  BMt  VP 

"One  who  signs  an  instrument  written  by 
the  opposite  party  at  interest  therein,  without 
reading  it,  when  he  la  capable  of  doinc  aob  cn- 
not  afterwards  welt  up  fraud  in  tlw  procurement 
of  his  signature  thereto,  when  no  trick  or  arti- 
fice vas  resorted  to  for  the  purpose  of  indodng 
him  to  thus  sign  it,  and  it  was  not  signed  un- 
der any  emergency  requiring  haste  in  its  es- 
ecution."  RounsaviUe  v.  Leonard  Bffg.  Go.  12T 
Ga.  786k  06  S.  B.  1000  (2). 

2.  Bills  ard  kotxs  «sal28(D— Matoutt  or 

nOTC  PAYABLB  IN  ONB  TKAS  OB  WBUf  BAUD 
ESTATE  IS  WOUND  UP  STATED. 

A  note  payable  one  year  after  date,  or  as 
aoon  as  a  named  estate  is  wound  up,  is  dns 
one  year  after  the  date  of  the  note,  or  sooner 
If  the  estate  Is  wound  up  prior  to  that  time. 

Error  from  Oity  Oourt  of  Atlanta;  H.  IC. 
Reid,  Jadga 

Action  by  B.  B.  Hunt  against  Mrs.  IC  B. 
Crawford.  Judgment  for  plaintlfl,  and  de- 
fendant brings  error.  Affirmed. 

Snit  was  filed  on  the  7th  day  <rf  July,  1919k 

on  a  note  dated  June,  1917,  and  payable  "one 
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year  after  date,  or  as  soon  as  J.  B.  Orawford'a 
estate  Is  wound  up."  A.  demurrer  was  filed 
by  the  defendant  as  follows: 

"She  especially  demurs  to  said  petition  be- 
cause it  does  not  allege  whether  or  not  *J.  B. 
Crawford's  estate  Is  wound  up/  as  suit  cannot 
be  maintained  without  such  an  aUegatl<»i  and 
mroof  thereoC" 

The  demnrrer  was  overruled.  The  de- 
fendant filed  a  plea.  In  -which  die  admitted 
tiie  signing  ot  the  aote,  bat  denied  that  it  was 
dn^  for  tlie  rea8<»i  that  die  called  Uie  atten- 
tl<m  ot  the  attorney  f<tt  the  plaintiff  to  the 
fact  that  she  could  not  pay  the  dalm  prior 
to  Uie  cloribDg  lu)  of  the  Crawford  eatate*  and 
that  he  agreed  that  the  note  should  be  so 
drawn,  and  when  this  agreanent  was  reached 
**8he  left  the  wording  to  plaintiff's  ettwney, 
he  being  a  lawyer  and  familiar  with  the  con- 
etrnctlon  of  legal  phraseology,  and  never 
doubted  bdt  that  the  wwdlng  used  in  the  note 
meant  Jaat  what  tbey  had  agreed  to,  that 
the  note  should  not  become  due  until  said 
estate  was  wound  19."  By  amendment  she 
alleged  ^t  the  eatata  ot  3.  B.  Crawford 
baa  not  been  wosmd  op  or  dosed,  as  was 
contemplated  by  the  partlea  It  diould  be  be- 
fore said  note  should  be  due."  The  presiding 
Judge  passed  the  f<^owlng  order: 

"Upw  motion  of  plain  tiff  n  attorney,  made  in 
open  court,  the  within  plea  and  the  amendment 
(hereto  is  stri^m,  except  the  admiBslons  con- 
tained therein,  for  the  reason  that  the  same 
•eta  op  no  l^al  defsnaa  to  the  note  sued  opoa.'* 

The  defendant  excepted  to  the  oTerrullng 
of  the  demurrer  and  to  the  order  striking 
tiie  plea  as  amended. 

J.  J.  Bargeb  of  Atlanta,  for  plalntlfl  In 
«rror. 

HcBlreath  &  Scot^  of  Atianta,  for  defand- 
ant  In  error. 

BU}0DWORKE,  J.  (after  stating  the  fitets 
ss  aboT^.  nte  court  did  not  or  in  elthw 
of  Ita  ruUngs  on  flu  pleadings. 

IM  1.  No  emergency  requiring  baste  In 
signing  the  note  la  alleged,  and  no  ctmfiden- 
tlal  or  fidudaiy  relation  existed  between  Uie 
pwBon  who  drew  the  contract  and  Oie  defoid- 
ant  Indeed  the  idea  alleged  that  the  note 
'  was  drawn  by  the  attorney  tor  the  plaintiff. 
**Tbe  partlflB  were  dealing  at  arm's  length." 
**Where  one  who  can  read  dgns  a  contract 
without  apprising  himself  of  its  otmtents, 
otherwise  than  by  accepting  represmtatlona 
made  by  tbe  opposite  party,  with  whom  there 
exists  no  fiduciary  or  confidential  rOlatlon, 
be  cannot  defend  an  acUoa  based  on  It,  cm 
ttie  ground  that  It  does  not  omtaln  the  con- 
tract  actually  made ;  unless  it  should  a.ppeax 
tiiat  at  the  time  he  signed  It  some  sudi  «nef^ 
gency  existed  as  would  excuse  his  failure 
to  read  It.  or  that  his  MInre  to  read  It  was 
brou^t  about  by  some  misleading  artifice  or 


devise  perpetrated  by  the  ot^slte  party, 
amounting  to  actual  fraud  such  as  would 
reasmably  prevent  blm  from  reading  it." 
Tlnsley  t.  Oullett  Gin  Co.,  21  Ga.  App.  612, 
94  S.  E.  892  (2),  and  citations. 

[2]  2.  The  court  properly  construed  the 
words,  "one  year  after  date  or  aa  soon  as 
J.  B.  Crawford's  estate  Is  wound  up,"  to  fix 
the  maximum  limit  of  the  maturity  of  the 
note  as  one  year  after  date.  Contracts  must 
be  so  construed,  If  possible,  as  to  give  effect 
to  all  the  words  and  clauses  thereof.  The 
only  way  to  give  effect  to  the  two  clauses 
relating  to  the  maturity  of  the  note  Is  to 
omstrue  tiiem  to  mean  "one  year  after  dat^ 
or  as  sora  as  J.  B.  Crawford's  estate  la 
wound  up  If  prior  to  that  time"  Any  other 
construction  would  render  the  words  "one 
year  after  date"  meaningless,  and  postpone 
the  maturity  of  the  note  to  some  Indefinite 
and  uncertain  time  in  the  fotore. 

Judgment  afllrmed. 

BB0YLB8,  a      and  LUKB^  CODCOr. 


(3C  Oa.  App.  106) 
RTLB  T.  MACON  NSW8  PBINTING  CO. 

(No.  lonsj 

(Court  ta  ^peals  of  Oeorgia,  DMstoi  Na  2. 
April  7,  1B20.) 

(BytMrnt  ftV  At  OourU) 

1.  MASna  AMD  SnVAKT  ^286(8)— SSBVAKT 
BEHnBBKD  OBUVI01T8  OF  KHOWK  nSROT  BT 
BN0E088INQ-  WOBK  KAT  BECOVXB. 

Whil^  in  a  suit  by  a  servant  against  the 
master  to  recover  for  injuries  alleged  to  have 
been  caused  from  a  defective  machine  operated 
hj  the  master,  it  ordinarily  must  appear  that 
the  servant  did  not  know  of  sndi  defect  In  the 
machine,  and  by  Uie  uercise  of  ordinavy  care 
could  not  have  known  thereof  jvt,  as  was  held 
in  the  case  of  King  v.  Seaboard  Air  Une  By., 
1  Oa.  App.  88, 68  S.  Bl.  252,  "a  servant  may  re- 
cover from  his  master  for  an  injury  occarioned 
by  a  dangerous  instrumentality  negligently 
maintained  by  the  master,  although  it  appear 
that  the  servant  was  not  ignorant  of  the  exist- 
ence of  such  dangerous  Instrumentality,  If  it 
is  shown  that  at  the  time  of  the  Injniy  the 
servant  was  rendered  oWvioos  or  otherwise 
incapable  of  enrdslng  his  Information  as  to  the 
exlstenos  of  the  dangerous  thing,  on  account  of 
the  eDgnsslng  character  oi  the  work  aC  hand.** 

2.  Hasibb  akd  sisrAii*  «a»286^—IBii»oa8- 

nVO  WOBK  HKLD  HOT  TO  BXOUSB  HUUBBl* 
SBBTAHT. 

Where  the  engrossing  work  Involves  the  use 
ot  the  dangerooB  Instrument  itself,  and  it  does 
not  appear  that  the  plaintiff  had  any  duty  to 
claim  bis  care  and  attent^m,  other  than  the 
doing  of  the  very  worit  by  which  he  was  in- 
jured, and  that  no  other  engroasing  work  daim- 
ed  his  attrition,  so  as  to  distract  It  frran'  an 
appreciation  of  what  was  Involved  In  t3ie  act 
he  was  about  to  attempt,  It  cannot  be  said  that 
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**tba  ■errant  wu  rendered  oblivioua  or  other- 
wise incapable  of  exercUlnc  bis  information  aa 
to  tlw  eziatence  of  the  dai^roua  thinf."  More- 
over, in  the  King  Case,  supra,  the  "engrosaing 
vork"  was  such  as  diverted  the  servant's  at- 
tention away  from  the  danger,  instead  of,  as  in 
the  instant  caae,  fixed  it  upon  the  danger  itself. 
See,  in  this  ccmnection,  Brown  v,  Rome  Foundry 
Co.,  6  Gal  App.  142,  62  8.  B.  720. 

8.  MaSIXR  and  8KRTANT  «=>236{3)— SBBVAKT, 
ISEDINO  PBINTINO  PRESS  KNOWH  TO  BB  DE- 
TECTIVE, HELD  NOT  ENTITLBD  TO  XBCWTBB  ON 
THEOKY  OF  EKOBOSSINQ  OHABAOTXB  OF  WOBE. 

It  appearing  from  the  petition  In  tb^  case 
tiiat  the  aerrant  had  actual  knowledge  of  the 
defect  allseed  to  have  betm  tiie  proximate  cause 
of  the  injnry,  and  It  not  appearing  that  the 
servant  was  rendered  oblivious  of  the  danger 
b7  reason  of  hia  woAt  the  trial  court  properly 
dismisaed  the  petition  on  general  demurrer. 

Brror  from  Cit7  Court  of  Uacon;  Dn  P<mt 
Gnerry,  Judge. 

Action  by  S,  G.  Kyle  against  Macm  News 
Printing  Gmnpany.  Judgment  for  defend- 
ant; and  plalntlfl  brings  error.  AfBrmed. 

The  material  allegations  in  the  petition 
are  that  the  plaintiff  was  employed  by  (he 
defendant  as  foreman  in  charge  of  its  print- 
ing press,  and,  in  case  the  web  of  the  paper 
should  break  while  running  through  the 
press.  It  was  his  duty  to  catch  the  end  of  the 
web  and  lead  the  web  or  feed  It  into  the 
press  until  caught  np  by  ttie  rollers  and  car^ 
ried  by  them  through *tiie  press;  that  the 
operation  of  the  press  is  controlled  by  a 
clutch,  and  when  the  dntdi  Is  oogaged  the 
press  is  in  motion,  and  when  disengaged  (he 
press  Is  stationary ;  that  on  or  about  March 
18,  1918,  while  he  was  working  at  the  press, 
the  web  of  the  paper  broke,  and,  in  accord- 
ance with  his  custom  and  practice,  he  sig- 
naled to  a  fellow  servant  to  stop  the  press, 
but,  on  account  of  a  defective  clutch,  the 
press  failed  to  atop,  and  in  attempting  to 
feed  the  broken  switch  Into  the  press  the 
plaintiff  Buffered  an  injury  to  hia  hand.  The 
petition  alleges  that  the  "cause  of  said  In- 
jury was  a  defect  In  the  dutch,"  and  that, 
"while  petitioner  had  had  brought  to  his  no- 
tice, previous  to  his  Injury,  that  the  clutch 
did  not  work  properly,  at  the  time  he  was 
Injured  hia  duty  and  work  were  so  absorb- 
ing in  the  Interest  of  the  defendant  that  they 
required  all  of  his  undivided  attention,  and 
that  he  was  preT«ited  from  being  conscious 
of  and  from  realizing  and  from  noting  the 
fact  that  occasionally  prior  thereto  the  clutch 
on  said  press  had  not  worked  perfectly." 

Feagln  &  Hancock,  of  Macon,  for  plaintlfl; 
in  error. 

P.  F.  Erode,  of^  Macon,  for  def&idant  in 
error. 

STEPHENS,  J.  Judgmmt  affirmed. 
JISNKINS,  P.  J.,  and  SMITH,  J,,  concur. 


(25  Ga.  App.  UZ) 
FIBST  NAT.  BANK  OF  BLAKBLT  t. 
WADB  et  aL    (No.  llieo.) 

(Court  of  Appeals  of  Georgia,  Divinm  No.  2. 
AprU  8,  l»2a) 

(BpttahUB  hv  the  Court.) 

1.  PABTinBBHZP  - 4s>i42<2)— Bight  of  pabt- 

MKB  TO  IHOUMBXB  miOITXinD  XHTBSnr 
STATED. 

A  partner  may  "not  <mly  *  •  •  incum- 
ber his  undivided  interest  to  secure  a  partner- 
ship debt,  but  be  may  also  incumber  such  in- 
terest to  secure  his  individual  debt,  subject^ 
however,  to  the  superior  claim  of  the  partner^ 
ship  creditors  to  be  first  paid."  Taylor  t. 
McLaughlin,  120  Ga.  703,  707,  48  8.  E.  208. 
206,  and  eases  cited.  Under  the  evidence  in 
thia  case  the  daimants  were  cieditoxs  of  Ott 
partnerahip. 

2.  Evidence  «=32e6— Statement  bt  MntHD- 

ANT  IN  FI.  FA.  AS  TO  INTEBEffI  IN  PABTHIB- 
8HIP  PBOPEBTT  HELD  INAOHI88IBIX. 
The  court  did  not  err,  as  contended  in  Ihe 
fourth,  fifth,  and  sixth  grounds  of  the  motiwi 
for  a  new  trial,  in  ezduding  the  evidence  of 
J.  S.  Sherman,  a  witness  for  the  plaintiff,  to 
the  eOeet  that  iriiils  he  was  acting  as  president 
of  the  plaintiff  bank  he  took  from  P.  H.  Wade^ 
the  defendant  In  fl.  fa.,  a  mortgage  in  favor  <^ 
the  bank  covering  a  fonrUi  undivided  interest 
in  the  property  in  controvnay,  and  that  Wade 
at  that  time  told  him  that  he  owned  a  foartb 
interest  in  the  Wade  Company.  Hie  evidowe 
shows  that  the  bank  took  the  mortgage  a  con- 
siderable length  of  time  after  P.  H.  \>ade 
had  sold  out  bis  Interest  in  the  partnership, 
and  a  statement  by  him  after  such  sale  that  he 
owned  an  interest  In  the  partnwship  property 
would  not  be  admisrible  in  evidence.  All  the 
other  evidence  the  exclusion  of  whidi  is  com- 
plained of  in  these  grounds  of  the  motion  for 
a  new  trial  was  properly  ruled  out  by  the  lower 
court 

8.  Pabtnxbship  4=s>290— Notice  or  di880X.u- 

XIOR  OB  WITHDBAWAI.  NEED  NOT  BE  GTVZR 
TO  CBEDXTOBS  OF  INDIVIDUAL  PABTNEK. 

The  court  did  not  err,  as  contended  in  the 
seventh,  eighth,  and  ninth  gromids  ot  the  nao- 
tion  for  a  new  trial,  in  holding  that  there  was 
no  duty  on  the  part  of  the  partncr^ip  to  give 
notice  of  the  dissolution  of  the  partnership  or 
the  withdrawal  of  one  of  the  partners,  so  far 
as  it  related  to  the  plaintiff,  a  creditor  of  an 
individual  partner.  The  notice  which  the  law 
requires  to  be  given  of  the  dissolutioa  of  a  part- 
nership or  the  withdrawal  of  a  partner  is  in- 
tended to  ap^  only  to  the  creditors  of  the  part- 
nership, and  not  to  the  creditors  of  an  individ- 
ual partner.  Under  this  ruling  there  is  no  ea> 
toppel  as  against  the  claimants. 

4.  SUFFICIENCT  OF  INSTBUCTIONB. 

The  excerpts  from  the  charge  of  the  court 
set  out  in  the  tenth  and  eleventh  gromids  of  the 
motion  for  a  new  trial  are  not  erroneous  Cor 
any  of  the  reasons  assigned,  but  contain  a  cor- 
rect statement  of  the  law  as  applicable  to  the 
facta  in  this  case. 
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6.  Thial  «=>259(1)  —  TmixT  wuttbn  bx- 
qmcsT  roB  iNSTBUonon  monaur. 

frbcre  wu  no  error  u  contended  In  the 
twelfth  ground  of  tiie  motion  for  a  new  trial 
In  the  faOare  of  the  judge  to  charge  the  jnry 
on  the  conflict  in  the  CTidence  of  T.  W.  Wade 
and  J.  S.  Sherman.  The  charge  of  the  court 
fully  Inatrncted  the  Jury  as  to  all  the  substan- 
tial issues  in  the  case,  and  in  the  absence  of  a 
timely  appropriate  vritten  request  for  further 
InBtractions  the  failure  of  the  oonrt  to  diarge 
on  this  parti colar  matter  was  not  errOT. 

&  AouiBsnixuTT  or  cvidcnoe. 

There  is  no  merit  in  the  contention  con- 
tained in  the  thirteenth  ground  of  the  motion 
for  a  new  trial,  as  the  writing  or  bill  Of  sale 
from  P.  H.  Wade  to  the  datmanti  wu  prop- 
erly admitted  in  eridence. 

7.  SnnniiEiTOT  or  BTunncB. 

There  was  ample  evidence  to  support  the 
verdict;  and  the  court  did  not  err  In  OTermUng 
the  motiou  for  a  new  triaL 

Kmr  from  Sapolor  Comt.  Earlj  County ; 
W.  O.  Worrill,  Jndge. 

Action  by  the  Fint  Nattmal  Bank  of 
Blafcdy  against  T.  W.  Wade  and  others. 
Judgment  tax  defendants,  and  ]>lalntur 
bringB  error.  Affirmed. 

Glessner  &  OolUns,  ct  Blakdy,  for  plain- 
tiff in  error. 

A.  H.  Gray,  of  Blakdy,  for  defendants  in 
error. 

SHITU,  J.  Judgmat  affirmed. 

JBNKINS,  F.  3^  and  STEPHENS,  3^  eon- 
cur. 


(ss  Oft.  App.  ns) 

CITIZENS'  BANK'  OT  BOHID  t.  N.  U 
BOYT  A  OO.  et  aL   (No.  U066.) 

(Court  of  Appeals  of  Geoi^a,  Divislflo  Na  1. 
April  14,  1920.) 

(Byttabiu      ike  Comrt) 

UStTBT  4s»T6— NOn  TAnnXD  WITH  USUST  HOT 

VOID. 

Under  the  laws  of  Georgia  a  promissory 
note  is  not  rendered  void  by  the  fact  that  It 
is  tainted  with  usury.  Such  a  note  executed 
prior  to  the  act  of  1916  (Ga.  U  1916,  p.  48) 
can  be  enforced  for  the  prindpal  and  Uwfui' 
interest. 

Error  fran  City  Court  of  Floyd  County ; 
W.  J.  Nmmally,  Judge. 

Action  by  the  Citizens'  Bank  of  Rome 
against  N.  C.  Hoyt  &  Co.,  and  others.  Di- 
rected verdict  for  defendants,  and  plalntlfT 
exeats  and  brings  error.  Bewsed. 

On  November  1.  1911,  a  note  for  $2,644.01 
principal,  payable  <hi  demand,  was  given  to 
Uie  jCMtlsens'  Bank  of  Rcmie,  Ga.,  signed  by 


N.  O.  HOTT  &  00.  837 

LB.) 

N.  C.  Hoyt  &  Co.,  and  by  B.  C.  Yancey  and 
N.  C.  Hoyt.  On  January  27,  1916,  salt  Was 
brought  on  it  for  the  amount  then  due  there- 
on, against  the  signers,  and  it  was. alleged 
that  "N.  C.  Soyt  &  Co.  is  a  partnership 
composed  of  N.  G.  Hoyt  and  Benjamin  G. 
Yancey."  Pleas  were  filed  In  behalf  of  all 
the  defendants,  In  which  they  admitted  the 
execution  of  the  note,  but  allied:  That  It 
was  a  part  of  a  scheme  to  evade  the  usury 
law  enacted  In  1906,  which  made  It  a  misde- 
meanor "for  any  one  to  charge,  take  or  re- 
ceive. In  any  manner,  directly  or  indirectly. 
Interest  for  the  use  of  money  at  a  greater 
rate  than  five  per  cent,  per  mcmth."  That 
"said  note  was  pr^red  by  the  dtlzens* 
Bank,  through  Its  presidait,  Sproull  Foa<A6, 
as  part  of  a  criminally  usurious  scheme,  for 
the  purpose  of  exacting  and  securing  usury 
in  certain  money  lending  transactions  here- 
inafter more  fully  described  to  the  court 
That  the  said  note  was  taken  by  the  said 
Citizens'  Bank  for  the  purpose  of  protecting 
Itself  from  whatever  losses  it  might  suffer 
in  the  prosecution  of  Its  criminally  usurious 
practices.  That  the  said  Citizens'  Bank 
not  only  acted  with  full  knowledge  of  this 
criminal  scheme,  hut  took  active  part  In  It, 
both  by  preparing  the  note  sued  (m  as  a  part 
of  the  evasive  scheme,  and  by  sharing  liber- 
ally in  the  bountiful  harvest  of  Ill-gotten 
gains  derived  as  is  hereinafter  more  fxAly 
set  out  and  described."  That  "by  this  crim- 
inal scheme  It  was  arranged,  and  clearly  un- 
derstood both  by  the  said  Sproull  Fouche, 
president,  as  aforesaid,  and  N.  C.  Hoyt  Sl 
Co..  Chat  the  said  Hoyt  &  Co.  should  take 
notes  and  mortgages  from  the  borrower,  and 
Indorse  these  notes  and  hand  them  to  the 
said  Citizens'  Bank.  The  said  bank  was  to 
furnish  the  mon&y,  Hoyt  &  Co.  to  charge  the 
criminal  usury,  and  the  said  Citizois'  Bank 
and  N.  C.  Hoyt  &  Co.  were  to  share  in  the 
criminal  usury  and  the  proceeds  of  the  crim- 
inal act.  The  usury  charged  by  this  evasive 
s(!heme  ranged  from  S  per  cent,  per  month  to 
20  per  cent,  per  month,  according  to  the  de- 
gree of  misfortunes  in  which  the  borrower 
found  himself  when  forced  to  resort  to  this 
source  for  funds."  "That  defendant  cannot 
herein  set  forth  the  names  of  the  makers  of 
all  notes  handled  from  said  15th  day  of  Au- 
gust, 1908,  to  November  1,  1911,  nor  the 
amounts  of  said  notes  or  the  Interest  so 
charged  by  said  plaintiff,  but  that  the  books 
of  plaintiff  will  show  the  sums  charged  and 
collected  by  said  plaintiff,  which  this  defend- 
ant charges  and  belierea  that  the  amount 
of  interest  charged  and  retained  by  said 
bank,  and  the  amount  nf  disoonnt  so  (tbaxf- 
ed  by  said  bank,  as  allq^  in  the  sixtti 
paragraph  of  this  answer,  over  and  above 
the  legal  rate  of  eight  per  cent,  per  an- 
num, was  far  larger  than  the  amount  idalm- 
ed  by  plaintiff  as  due  on  said  note,  and 
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that.  If  aaid  excen  of  Interest  and  dis- 
count rate  so  chained  and  collected  by  said 
bank  Is  applied  as  a  credit  on  said  note 
saed  <ni,  the  said  notB  would  not  ooly  be  fully 
paid,  but  largdy  orerpald,  and  defendant  en- 
titled to  a  Judgment  against  said  plaintiff  tor 
Bidd  excess."  "lliat  the  exacting,  reserving, 
and  contracting  for  said  Illegal  interest  was 
criminal,  and  the  contract  so  atered  toto 
and  the  note  so  taken  and  now  sued  on  Is 
absolutdy  void  and  cannot  be  enforced  in 
the  courts."  Def^dants  prayed  that  they 
"be  released  from  any  and  all  linblUty  which 
may  attach  to  them  ■  under  and  by  reason  of 
this  said  note  sued  on,  and  that  petitioner's 
suit  be  dismissed." 

On  the  trial  of  the  case  plaintiff  introduced 
the  note  and  closed.  The  defendants  intro- 
duced evidence  to  support  the  allegations  In 
their  plea  that  usurious  interest  had  been 
charged,  and  then  made  the  following  mo- 
tion, couos^  stating: 

"If  there  was  a  conflict  in  the  evidence,  t&ere 
might  be  a  matter  for  the  jury;  bat  we  ask 
your  honor  to  direct  a  verdict  for  the  defend- 
ants sued  here  on  this  note.  They  offer  the 
note  and  dose,  and  the  defendants  attack  the 
note,  not  only  that  it  is  usury,  but  it  is  ab- 
solutely a  crime,  illegaL  All  tiiie  evidence,  ex- 
cept the  mere  introduction  of  tiie  note,  and 
there  is  no  contradiction  of  tiie  defendant,  and 
he  says  they  got  together,  the  proposition  was 
made  and  discuased,  and  the  whole  transac- 
tion was  between  him  and  the  bank.  Id  other 
wordfl^  he  was  a  sort  of  go-between,  between  the 
bank  and  the  borrower." 

The  court  directed  a  verdict  for  0ie  de- 
fendants, and  ttie  i^alntlff  exoq^ted. 

Denny  &  Wri^t.  Of  Rome^  for  plaintiff  in 

error. 

Maddox  &  Doyal,  O.  J.  Carey,  and  Claude 
H.  PortOT,  all  of  Boum^  for  defendants  in 
error. 

BLOO0WOBTH,  J.  (after  stating  the 
facts  as  above).  Under  the  rulings  in  Oroom 
T.  Jordan,  20  Ga.  App.  802,  93  S.  E.  538,  and 
West  T.  Atlanta  Loan  &  Savings  Co.,  22  Ga. 
App.  184,  95  8.  B.  721,  the  court  erred  in 
directing  a  verdict  for  the  defendant.  In 
the  oplnitm  In  Ow  Oman  Caae,  Judge  Getnrge 
said: 

''It  is  inristed  by  the  plalndff  In  error  that 
the  mortgage  executed  by  him  is  abeolntely 
void.  The  uncontroverted  evidence  is  to'  the 
effect  tliat  the  mortgage .  contained  an  amount 
as  interest  in  excess  of  five  per  cent  per 
month.  Under  the  law  of  tills  state  such  a 
eontraot  Is  unlawfal,  and  the  act  of  leaerving. 


taking,  or  charging  a  rate  of  Interest  greater 
than  5  i^r  cent  per  month  for  the  Ion  or 

advance  of  money  or  forbearance  to  enforce 
the  collection  of  money  is  made  p«ial.  Section 
3444  of  the  Civil  Code  and  section  700  of  the 
Penal  Code  would  have  the  effect  (nothing  fur- 
ther appearing)  to  sustain  the  contention  made 
by  the  plaintiff  in  error,  and  defeat  the  mort- 
gage in  this  case,  manifestly  made  in  the  face 
of  the  plain  provisions  of  the  law  nt  tills 
state,  referred  to  above.  However,  the  statutes 
and  the  decided  cases  of  the  courts  of  last  resort 
in  this  state  on  the  subject  of  usury  provide 
for  the  civi]  status  of  usurious  contracts.  As 
to  coDtracts  made  prior  to  .the  acts  of  1916,  the 
excess  interest,  that  is,  the  amount  duxged 
over  and  above  the  legal  rate  of  interest,  shall 
be  forfeited.  The  status  of  a  mortgage  infected 
with  usury,  when  the  subject  of  an  action  in 
a  civil  court,  as  in  this  case,  is  thonmgUy 
established  by  the  dedsicms  (tf  this  court  and 
of  the  Sui^eme  Court  Sutdi  a  mortgi^  Is 
not  void,  except  as  to  the  usury  included  there- 
in, and  may  be  enforced  for  the  collection  of  the 
actual  principal  and  the  legal  interest  thereoo.** 

In  the  West  Case,  supra,  Judge  Harwell 
said: 

"I^t  the  note  charged  or  reserved  a  rate  of 
interest  in  excess  of  the  legal  rate  would  not 
make  it  vcad.  If  usurious,  the  effect  is  simidy 
to  forfeit  tile  exoess  of  interest  above  tlie  l^al 
rate;  the  note  and  f!(mtract  having  been  mute 
on  May  25,  1916y  prior  to  the  act  of  the  Leg- 
islature, aK>roved  August  18)  iBUS,  wtaldi  Ch^ 
feita  bU  interest  in  a  nsorions  contract  Code, 
S  3444,  wliicb  makes  it  a  misdemeanor  to  diarge 
more  than  a  certain  rate,  does  not  attempt 
to  annul  the  contract  The  section  following 
(3446)  says:  'The  preceding  section  shall  not 
be  construed  as  repealed  or  impairiog  the  usury 
laws  now  existing,  but  aa  being  eomuladvo 
thereto.'  A  contract  Is  not  rendored  Toid  under 
the  Uws  of  this  sUte  by  the  fact  that  it  is 
tainted  with  usury." 

The  OlTll  Code  (1910)  |  4251,  provides 
that— 

**A  contract  to  do  an  immoral  or  illegal  thing 
is  void.  If  the  contract  be  severable,  that  which 
is  legal  will  not  be  annulled  by  that  whiA  Is 
illeiMd." 

Usury  can  be  severed  tram  legal  Intierost 
Applying  to  the  facts  of  this  case  tiie  prin- 
ciple announced  In  the  foregoing  dedrioos, 
the  plaintiff  would  be  entitled  to  recover  tlw 
amount  of  the  principal  sued  tor  and  legal 
interest,  after  deducting  the  amount  of  nan- 
ry  Inctn^mrated  therein;  and  this  question 
dioold  have  been  submitted  to  the  Jury. 
Judgmoit  reversed. 

BBOYLBS,  Ol  J.,  and  LDKBl  ooocob 
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(Omirt  cC  Ajppeeb  of  Georgia,  DMdim  Nol  1> 
April  14.  1820.) 


OTWBXjL  t.  HA8KINB 
(109  &■.> 

BIi(XH>WORT^  J.  fRilB  Wft8  a  iffooeed- 
Ins  to  have  a  guardian  app<rfnted  under  mo* 
tlon  8069  of  the  GlTll  Code  of  ISia  Tbepetl* 
tlon  alleged  that— 


(BtOahm  it  ike  Court.) 

Appkai.   and  ebbob  4=s>1006{3)— Appbotid 
tzbdiot  on  oonvuotina  ktidenoe  hot  di8- 

TUEBED. 

There  Is  no  merit  in  any. of  tbe  spedal 
iroands  of  tbe  motion  for  new  trial ;  the  rer- 
dlct  was  based  oa  conflicting  evidenM,  was 
satisfactory  to  the  trial  judge,  and  most  be  to 
this  court- 
Error  from  Snp«rk«  Ooart,  Dduds  Gonntr ; 
W.  B.  Tbunaa^  Jndce. 

Actioo  between  B.  J.  Hendersoi  and  B. 
Leriton.  Jndgment  for  tbe  latter,  and  ttie 
former  brings  error.  Affirmed* 

J.  B.  Hicks,  of  StatenvUIe,  W.  T.  Dicker- 
son,  of  Pearson,  and  S.  Biirkhalter,  of  Hom- 
errille,  for  plain Hflf  In  error. 

rranklin  &  Langdale  and  S.  E.  Wilcox*  all 
of  Valdosta,  for  defmdant  In  error. 

BLOODWOBTH,  J.  Judgment  affirmed. 

BBOII^  0. 3^  and  LUKB,  J.,  eoncnr. 


(S  Oa.  App.  219) 

OTWELL  T.  HA8EINS.    (No.  11018.) 

(Ooort  of  Appeals  of  Oeorgla,  DlTtoUm  No.  1. 
Aprfl  14, 102a) 

(ayOabM  iff  the  Ooert.) 
Inaavx  pnaom  4b»8SC1)— PmnoN  n»  ap- 

POXHTUENT  or  OUABDUS  AUNDABLI  BT 
ADOnrO  THB  WOBOa  "XNOAPABUE  OT  HANAQ- 
INQ  HEB  inATB.** 

A  petition  for  tbe  appointment  of  a  goard- 
ian  which  alleges  that  a  certain  person  "is 
aged  and  Infirm  mentaUr  and  pbysicallj,  and 
is  sabject  to  have  a  guardian  appointed  on  ac- 
count of  mental  Incapacity,"  is  amendable  by 
adding,  after  the  words  "aged  and  infirm  men- 
tally," the  words  that  said  person  is  "imbecile 
from  old  age  and  incapable  of  managing  her 
estate." 

Error  from  Superior  Court,  Campbell 
Oonntr;  0.  W.  Sndth,  Jndge. 

Proceeding  bjr  A.  L.  Otwell  against  Mary 
Hashlas  ixxt  the  appointment  a  guardian 
for  defendant.  Finding  Jnry  In  court  of 
tmltnary  against  defendant,  amendmoit  to 
petition,  on  appeal,  dleallowed.  and  petition 
dismissed,  and  petitioner  brings  error.  Be- 
Teraed. 

Oacar  Parker,  of  B*alrbnni,  and  Jno.  H. 
Hudson,  of  Atlanta,  for  plaintiff  in  error. 

Orifflth  &  Matthews,  of  Buchanan,  for  de- 
fendant In  error. 


"Mrs.  Mary  Haakins  of  said  county.  Is  aged  . 
and  infirm  mentally  [and?]  phyrically,  and  is 
suhfect  to  luiTe  a  guardian  appointed  on  ac- 
coant  of  mental  hMxpadty." 

Mrs.  Hasklns  ffled  a  defense,  deuTlng  tbe 
allegation  of  the  petithm,  and  adding  that— 

"She  te  not  an  Imbecfie;  that  she  Is  physical- 
ly able  to  attend  to  her  business,  and  that 
there  Is  no  reason,  legal  or  other  reason,  why 
a  guardian  should  be  appointed  for  her  person 
or  her  property.  She  Is  as  competent  mental- 
ly and  physio^  to  attend  to  her  affairs  at 
tbe  present  time  as  she  has  erer  been,  and 
all  the  allegations  to  the  contrary  are  untrue." 

In  the  court  of  ordinary  Oie  Jury  found 
*Vrs.  Mary  Hasklns  to  be  aged  and  Infirm 
mentally  and  idiyalciUly,  and  subject  to  have 
a  guardian  appointed  on  account  of  mental  In- 
capacity to  manage  and  oontnd  hw  estate." 
On  appeal  to  the  superlOT  court  the  pblntm 
(tfered  to  amend  the  petition  Cor  anoint- 
ment of  a  guardian  by  "adding,  after  the 
words  'aged  and  Infirm  mentally,*  that  said 
Mrs.  Hasklns  Is  a  person  inbedle  from  old 
age  and  Incapable  of  managing  her  estate." 
This  amendment  was  disallowed,  and  tbo 
petition  dismissed. 

Both  of  these  rulings  were  nroneons.  In 
our  state  tbe  law  relating  to  amendments  Is 
very  UberaL  In  Penn  v.  McOhee,  6  Oa.  App. 
636,  65  S.  B.  688,  tbis  court  said: 

"We  think  there  can  be  no  doubt  that  the 
plaintiff  bad  the  right  to  amend  the  affidarit 
upon  which  the  attachment  issued,  by  insert- 
ing a  Buffldent  ground  for  attachment.  Under 
ara  Code  of  1806,  |  6122  [Code  of  ISia  I 
8080],  'all  affldavtts  that  ara  tiie  foundation  of 
legal  proceedings,  and  all  counter  affidavits, 
shall  be  ameiriable  to  the  same  extent  as  or- 
dinary declarations,  and  with  only  the  restric- 
tions, limitations,  and  consequences  now  ob- 
taiidng  in  the  case  of  ordinary  declaratioud  and 
pleas.*  It  is '  insisted,  however,  that  the  affi- 
davit in  tbe  present  case  la  not  amendable,  be- 
cause there  is  not  enough  to  amend  by.  As 
held  in  Leffler  t.  Union  Compress  Co.,  121  6a. 
44  (48  8.  B.  710),  the  aiBdarit  and  bond  upon 
which  the  attadunent  and  the  summons  of  gar- 
idahment  are  based,  tbe  attachment,  the  sum- 
mons of  garnishment,  the  answer  of  the  gar- 
nishee, where  one  Is  made,  and  the  judgment 
against  the  garnishee,  constitute  the  record 
and  pleadings  in  tbe  garnishment  proceedings. 
Considering  the  affidavit  with  the  bond  and 
attachment,  there  appears  a  party  plaintiff  and 
a  party  dofendant,  and  plal^  an  attempt  to 
proceed  by  attachment.  And  aren  though  the 
attempt  is  a  complete  failure.  If  the  shadow  is 
distinct  enough  to  Idoitlfy  a  particular  cause 
of  action,  flesh  may  btf  put  upon  the  skeleton." 

In  Hardy  T.  Luke^  18  Ga.  App.  423,  80  & 

EL  640  (la),  It  was  held  that~ 
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.  "The  proTiBioM  of  section  6706  of  the  Civil 
(3ode,  relative  to  the  amendment  of  affidavits, 
are  to  be  broadly  and  liberall;  construed." 

In  Gollliu  T.  Taylor,  128  Ga.  790,  08  S.  a 
446,  the  Supreme  Court  said: 

"AH  affidavits  for  the  foredoBure  of  liens, 
or  wbldi  are  the  fbnndatlon  legal  proceed- 
U>S«i  are  amendable  to  the  aame  extent  as  or- 
dinary declarations.  avU  Code,  |  6122  [Code 
of  1910,  {  67061.  Thia  statate  is  remedial  in 
its  nature,  and  is  tiierefore  to  be  liberally  con- 
strued and  applied.'* 

See,  also,  Balnl»idge  Stock  Co.  v.  Kranse* 
McFarlln  Co.,  8  Ga.  App.  220,  68  S.  E.  1013 
(1);  Levin  v.  American  Furniture  Co.,  133  Ga. 
670,  66  S.  K.  888 ;  City  of  Columbus  v.  Auglin, 
120  Ga.  785,  48  S.  B.  318  (fS).  In  his  crfe- 
brated  opinion  In  the  case  of  BlUaon  v.  Geor^ 
gla  Ballroad  Co.,  87  Ga.  708,  18  S.  E.  814, 
Cailef  Justice  Bleckley  said: 

"The  declaration  must  show  what  the  design 
of  the  pleader  was,  and  tliat  his  design  was 
such  that,  if  filled  out  and  completed,  a  cause 
of  action  might  appear.  But  in  looking  for  his 
design  by  the  light  of  the  imperfect  declara- 
tioQ,  no  test  of  full  certainty,  but  only  the 
test  of  probability.  Is  to  be  applied.  If  enough 
ia  alleged  to  render  It  fairly  and  reasonably 
probable  that  the  plaintiff  claimed  to  have  a 
tsattse  of  action  of  the  kind  Indicated,  and  that 
It  was  his  derign  or  that  of  his  pleader  to  de- 
dkre  npon  it,  this  probability  is  to  be  accepted 
for  the  purpose  of  allowing  amendment  just 
as  though  bis  design  were  known  with  fuU 
certainty.  For  it  is  only  when  a  party  stops 
pleading  and  stands  upon  the  result  that  cer- 
tainty is  the  guide  and  measure  of  construc- 
tion. So  long  as  he  proposes  to  amend,  he  is 
■tin  ttideavarfav  to  ^e^,  and  if  he  readies 
the  requisite  certain^  br  the  amendment  and 
the  original  pleading  together,  he  win  be  ex- 
cused for  any  want  of  certainty  before,  higher 
than  that  of  reasonable  probability.  •  •  • 
The  pleader  is  a  builder  who  has  a  right  to  go 
on  and  finish  from  any  beginning  whatever, 
provided  he  can  show  his  original  plan  by  what 
he  has  done  and  what  be  proposes  to  do,  and 
provided  he  will  confine  UmMlf  -  to  that  plan, 
and  provided  the  plan  is  one  which,  when  fully 
executed,  will  resolt  in  a  real  edifice  and  not 
a  mere  eastie  In  the  air.  *  •  •  From  what 
has  been  said,  it  is  apparent  that  nothing  less 
is  enough  to  amend  by  in  matter  of  substance 
in  respect  to  the  cause  of  action  than  a  plain- 
tiff, a  defendant.  Jurisdiction  of  the  court,  and 
tttAB  enough  to  indicate  and  identify  some  par- 
ticular ca&se  of  action  as  the  one  intended  to 
be  declared  upon,  so  as  to  enable  the  court 
to  determine  whether  the  faeU  proposed  to  he 
introduced  by  the  amendment  are  part  end 
parcel  of  that  same  cause;  and  that  when  all 
these  elementa  are  In  the  dedaradon,  Uiere  is 
enough  to  amend  by.  lite  least  amount  of  sub- 
stance in  a  decluation  wbidi  will  serve  to 
show  that  what  is  offered  to  be  added  rightly 
belongs  there,  is  enough  to  amend  by  if  the  ad- 
dition proposed  would  make  the  cause  of  action 
complete.  *  *  *  If  the  legal  case  which  the 
pleader  intended  to  make  has  been  so  far  de- 


veloped and  differentiated  In  design  that  tbe 
court  can  recognise  it  as  probably  fit  to  become 
a  fflonber  of  the  case  family,  thoagh  It  may 
still  be  in  the  womb  and  deficient  in  vigor  or 
not  folly  developed  in  some  of  the  essential 
parts  or  organs  which  would  enable  it  to  Uve 
as  an  Independent  being,  indeed,  if  It  be  little 
more  than  a  mere  germ,  the  law  has  quickened 
it,  and  it  is  within  tbe  reach  of  amendment 
I^fe,  In  tbe  law  of  amendment,  means  mere 
quickening,  antenatal  life,  that  which  is  suffi- 
cient to  start  with,  though  it  may  be  much  less 
than  is  requisite  to  support  existence  against 
the  most  feeble  attack  If  tlie  amending  power 
be  not  invoked." 

Applying  Qie  principle  annoimoed  in  tbe 
fijregoing  decisions,  the  court  sboold  have  al- 
lowed the  amendment  to  the  p^itlon,  and 
this  would  have  perfected  U. 

Judgment  reversed. 

BROTLBS»  a      and  LUKB^  J.  ooncnr. 


  (a  GS.  App.  U7) 

DAVISBOBO  FERTIUZER  Oa  T.  WXATC 
(No.  10018.) 

(Court  of  Appeals  of  Georgia,  Dl^aion  Na  & 
■    April  7.  1920.) 

(ByUabug  by  the  Court.) 

BBXHSTAHaiXIlT  OF  OLknt. 

Then  were  sufficient  facts,  necessarily 
wltfain  the  knowledge  of  the  trial  Judge,  to  have 
Justified  the  reinstatement  of  the  daim  of  the 
defendant  in  error,  and  no  abuae  of  discretion 
appears.  See  Maddoz  Coffee  Co.  T.  McHan,  22 
Ga.  App.  198,  96  S.  B.  736  (2). 

Bmr  from  CUty  Court  of  Sandersrilla; 
B.  W.  Jwdan,  Judga 

Proceedings  between  the  Davlsboro  Vcrit- 
lizer  Company  and  H.  H.  Wyatt;  aswt. 
Judgment  for  the  lattw*  and  tbe  fonner 
brings  ^ror.  Affirmed. 

A.  R.  Wrli^t,  of  Sandersvffleb  tm  plalntlfl 
in  error. 

If.  U  Gross,  of  Saodersvllle^  for  defteifr 

ant  In  error. 

JENKINS,  P.  J.  Judgm^t  afOrmed. 
8TBPBEN8  and  SMITH,  JJ.,  ooncoz; 

(2S  Ga.  App.  SI) 
DATIS  V.  STATE.  (No.  11170J 

(Court  of  Appeals  of  Georgia,  Dividon  No.  1. 
BCarch  8, 1920k  Behearing  Denied  Aprfl  13^ 
1920.) 

(BvOabiu  by  fA«  Oowt.)  . 
1.  GanaNAL  law  •=9ll7&--Ai[BiTDiann  vo 

HOnON    VOB   RXW    TEIAI,   NOT   AXGinD  IB 

TBBATED  AS  ABANDONED. 

The  amendment  to  the  moti<m  for  a  new 
trial,  not  having  been  argued  in  the  brief  of 
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Ga.)  DIXIE  COTTON 

(lOS 

couDsel  for  the  plaintlfl  in  error,  !•  treated  as 
abandoned. 

2.  SnmCZSNOT  of  KTXDXirOK. 

There  wai  evidence  which  authorised  the 
jmr  to  find  that  the  accused  had  made  a  free 
and  Tolnntary  confession  of  hla  guilt,  and  other 
corroborative  eridenoe  which,  together  with  his 
confewon,  authorised  his  conTlctim. 

Error  from  Stiperlor  Goart,  Fulton  County; 
John  D.  Hutnphrlea,  Judge. 

Henry  Davis  was  convicted  of  sn  offense, 
and  be  brings  error.  Affirmed. 

Len  B.  Onlllebean,  of  Atlwuta.  fw  plain- 
tiff In  «Tor. 

John  A.  BoyUn,  Sol.  Gen^  and  IL  A.  Sto* 
pfaens,  botb  of  Atlanta,  £or  the  State.  • 

BBOYX^S,  (X  J.  Judgment  affirmed. 

JAJKa  and  BLOODWOBTH,  J  J.,  oontar. 


(26  Oa.  App.  148) 
NEWSOHB  V.  SMITH  et  aL  (No.  31260.) 

<Oonrt  of  Appeals  of  Georgia,  Division  No.  2. 
April  8,  1920.) 

(B^Ubu*  by  a«  OovrtJ 

1.  APPUX.  and  KBBOK  «S>78(1)— JVDOaiKNT 
BUSTAIiriNO  PLBA  OF  BSB  JTn)ICATA  BUP- 
PORTB  WRIT  OV  KSBOB. 

The  record  in  this  caae  diaeloaea  that  the 
plea  deidgnated  a  plea  in  abatement  is  in  reality 
a  plea  of  res  judicata,  and  the  judgment  oi  the 
lower  court  sustainiog  the  plea  is  a  Snal  disposi- 
tion of  the  case.  The  motioti  to  dismiss  the 
writ  of  error  on  the  ground  that  it  was  prema- 
ture is  therefore  widurat  merits  and  mast  be 
denied. 

2.  JuDOUinrr  4=s>040(2>~Pua  that  pulin- 
rtFv'B  cunc  oould  have  bbbn  art  ovr  in 
A  roBHn  amr  held  sot  a  pua  or  bbb 

JUDICATA. 

A  plea  br  tiie  defendant  that  Hie  matters  set 
up  by  tlie  plaintiff  in  tHe  present  suit  could 
have  bean  pleaded  as  a  mt-oB  to  a  former  suit 
brought  by  the  defendant  against  the  pialntiff, 
on  an  account,  in  the  same  court,  is  not,  with- 
out more,  a  good  plea  of  res  Judicata.  While 
the  plaintiff  In  the  present  suit  could  have  plead- 
ed a  set-off,  he  was  not,  under  the  law,  com- 
pelled to  do  so,  unless  the  claim  or  claims  upon 
which  die  present  salt  was  brought  and  the 
matters  adjudicated  In  the  other  suit  grew  ont 
of  the  same  transaction.  See  Johnson  v. 
Beeves,  112  Ga.  600,  601,  87  S.  E.  980;  Bay 
T.  ineetwood,  106  Ga.  2S3,  207,  82  S.  B.  166. 

8  SuvnoxEHor  ow  btidrhos. 

There  was  no  eridenoe  to  authorise  the  jndff* 
ment  sustaining  the  plea  at  res  juAcata. 

'BtmsT  from  City  Court  ot  Statesboro ;  Be- 

mer  Proctor,  Judge. 


CO.  JACKSON  841 
aa.) 

Proceedings  between  J.  H.  Newsome  and 
E.  A.  Smith  and  others.  Judgment  for  the 
latter,  and  the  former  brings  error.  Re- 
versed. 

W.  6.  Neville  and  Anderson  &  Jones,  all 
of  Statesboro,  for  plaintiff  in  error. 

Fred  T.  Lanier,  of  Statesboro,  tax  defend- 
ants In  erm. 

SMITH,  J.  Judgment  reversed. 

JENKINS,  P.  J.,  and  STSPBBNS.  J.*  con- 
cur. 


(26  Oa.  App.  10) 
DIXIB  COTTON  GO.  T.  JAOESON. 

(No.  11274.) 

(Oonrt  of  Appeals  of  Georgia,  Diildon  Noi  2. 
.  April  8.  1920.) 

(Byllabua  by  i^a  Court,} 

1.  Rbi^^  <3=»2S(1)— Saus  «s»S8— Whbth- 
kr  8ai.e8  cortbact  oovebino  cotton  was 
joint  and  sevebal  ob  joint  held  question 
or  FACT;  RRIXA8B  OP  ONE  ««TTjf!B  uitDER 
JOINT  CONTRACT  POB  BUJ!  OP  COTTON  HELD 
TO  RIT.EaBB  REUAINina  ITTTOT. 

TbB  Dixie  Cotton  Company  sued  O.  M. 
Ja<Ason  for  breach  of  contract  In  failing  to 
deliver  GO  bales  of  cotton,  which  it  alleged  were 
twught  from  him  by  the  c(»npany.  The  petition 
alleged  that  on  July  31,  191S,  the  contract  for 
the  purchase  of  the  cotton  was  entered  into 
between  the  parties.  The  fourth  paragraph  of 
the  petiti<Hi  alleged  the  following:  "The  said  con- 
tract covers  the  sale  of  100  bales  and  is  also 
signed  tgr  J.  B.  Hinaon  Company,  as  sdler,  bat 
this  said  company  has  complied  with  its  part 
of  the  contract  by  the  delivery  of  60  bales  under 
the  terms  of  the  contract"  The  petitioner  fur- 
ther alleged  that  it  bad  been  damaged  in  the  sunt 
of  $2,437.50,  the  difEerence  in  the  market  price 
at  the  time  and  place  of  delivery  and  the  con- 
tract price,  and  prayed  for  judgment  for  said 
amount.  The  contract  was  attached  to  the  peti- 
tion, and  in  the  body  thereof  it  appears  to  have 
been  a  contract  between  the  plaintiff  and  C.  M. 
Jackson,  in  whidi  Jackson  sdd  and  agreed  to 
deliver  to  the  plaintiff  the  100  hales  of  cotton 
within  a  certain  time  and  at  a  certain  price; 
the  grade  of  the  cotton  being  described  in  the 
contract.  The  contract  was  signed  by  G.  M. 
Jackson,  with  the  word  "Seller"  before  the 
signature.  Below  was  signed:  "J.  B.  Hinson 
Co.,  J.  B.  Binson,  Secy.  Dixie  Cotton  Com- 
pany, lazie  BasIiinBki,  President  (with  the  word 
'Buyer*  prefixed  to  the  signaUire  of  the  lattw 
company)."  The  contract  was  witnessed  by  B. 
W.  Wynne.  The  plaintiff  amended  his  petition 
by  striking  paragraph  4  and  inserting  in  lien 
thereof  the  following:  "The  said  contract  stip* 
ulates  for  the  sale  and  purchase  of  100  bales 
of  cotton,  but  SO  bales  have  been  delivered  under 
the  contract  according  to  its  terms,  and  the  coa- 
tract  has  been  breached  only  as  to  the  failure 
by  the  said  C.  M.  Jackson  to  deliver  SO  bales, 
for  the  breach  of  which  petitioner  sued:"  ^ 
this  petition  the  defendant  filed  an  answer,  ad- 
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mittinc  lie  was  a  Tfsident  of  said  cotiiitr,  and 
deiiTlnff  an  the  other  paragraphs  of  plaintiff's 
petitbni.  The  defendant  ameDded  hla  answer 
by  alleging:  (1)  That  the  plaintiff,  before  the 
bringing  of  thla  suit,  "released  this  defendant'e 
joint  obligor,  3.  B.  Hinson  Gompsny,  a  corpora- 
tion, from  said  joint  obligation,  declared  on,  In 
tiie  following  manner,  to  wit:  By  recovery  [re- 
celTing]  from  said  3.  B.  Hinson  Oompany  50 
bales  of  cotton  on  said  contract  and  entering  on 
•aid  contract  the  following:  'Chester,  Oa., 
9/9.  1918.  Received  on  the  within  contract 
fifty  (60)  balee  of  cotton  In  foU  of  J.  B.  Hinson 
CiHnpany  part  of  contract.  Dfade  Cotton  Co., 
by  R.  W.  Wynne,*"  (2)  "that  thte  defendant 
never  consented  to  nor  satisfied  [ratified]  said 
release  of  said  J.  B.  Hinson  Ctunpany;"  and 
(8)  "that  by  reason  of  the  facts  set  out  in  this 
amendmen,t  the  defendant  has  been  released  and 
discharged." 

By  agreement  of  counsel  the  can  was  tried  be- 
fore the  jndge  of  tiie  superior  conrt  withoat  a 
JiUT.  On  the  trial  the  defendant  admitted  a 
prima  fade  case  for  the  plaintiff.  He  admitted 
the  execution  of  the  contract  sued  on,  the  breach 
by  a  failure  to  deliver  the  cotton  to  the  plain- 
tiff, and  the  value  of  the  cotton  at  the  time 
specified  for  delivery,  mie  plaintiff  then  Intro- 
duced the  original  contract.  The  defendant 
introdaced  the  duplicate  of  the  original  con- 
tract with  the  recdpt  on  the  back  of  the  same ; 
the  recdpt  being  In  tiie  f<dlowing  langnage: 
"Cheater.  Qa.  9/9, 1918.  Received  on  the  with- 
in contract  fiftj  balea  of  cotton  In  full  J.  B. 
Hlnscm  Company  part  of  contracL  [Signed] 
Dixie  Cotton  Co.,  by  R,  W.  Wynne."  The  de- 
fendant also  introduced  the  fourth  paragraph 
of  the  plaintiff's  original  petition.  The  defend- 
ant testified  In  hla  own  behalf  that  he  knew 
R.  W.  Wynne,  and  had  sold  him  his  cotton  aa 
agent  (tf  the  Dixie  Cotton  Oompany  for  a 
nnmber  of  yeat«,  and .  had  been  paid  by  him 
tor  .the  eotton,  as  the  agent  of  the  Dixie  Cotton 
Company;  that  he  told  Wynne  that  he  and  J. 
B.  Hinson  •  wanted  a  contract  with  the  Dixie 
Cotton  Company  to  sell  them  100  bales  of  cot- 
ton ;  that  in  a  few  days  Wynne  brought  this 
contract  to  him,  and  that  he  and  Hinson  signed 
it  In  Hinson's  office  in  the  presence  of  Wynne. 
Wynne  tnmed  one  copy  over  to  Hinson  and 
defendant  and  retained  one  himself.  The  entry 
of  recdpt  on  the  duplicate  contract  held  by  the 
defendant  and  HlnsMi  was  in  Wynne**  hand- 
wrttinK  and  the  dgnature  following  the  Dixie 
Cotton  Oompany  was  Wynne's.  After  hearing 
the  evidence  and  argument,  the  conrt  rendered 
a  Judgment  in  favor  of  the  defendant.  Meld, 
It  was  for  tiie  judge,  who  heard  the  case  without 
a  jury,  to  determine  as  to  whether  the  contract 
was  a  joint  and  several  etmtract  or  a  joint  con- 
tract, and  he  having  found  Utat  it  was  a  Joint 
contract,  and  there  bdng  evidence  to  sustain 
this  finding,  tiiere  was  no  error  In  his  holding 
that  the  receipt  releasing  J.  B.  Hinson  Company 
operated  to  ralease  O.  If.  Jacfcaon. 

2.  Pbinoifal  and  aqekt  ^»190(2)— Re- 
oeift  in  fdxl  of  pabtt  jointlt  liable  oh 
coirTRAcr   FOB   sAu;   of   corroir  hkld 

PBOPEBLT  ADICITTED.. 

The  court  did  not  err  in  admitting,  over  ob- 
jection, the  receipt  on  the  back  of  the  duplicate 
contract,  accepting  "50  bales  of  cotton  in  full 


3.  B.  ]mnBon  Company  part  of  contract 
[Signed]  Dixie  Cotton  Co.,  by  R.  W.  Wynne." 
There  was  ample  evidence  showing  the  ageno 
of  R.  W.  Wynne  for  the  IMxie  Cotton  OHnpany, 
and  this  evidence  was  proper Ij  admitted. 

Bmr  tnm  SdpwIot  Conrt,  Dodge  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Dixie  CotttHi  Company 
a^lnst  C.  M.  Jackson.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

lArsen  &  Crockett,  of  Doblin.  for  plalntlfl 
in  error. 

Chas.  W.  Orlffln  and  D.  D.  Sndtli,  bodi  of 
Eastman,  and  Uallet  &  Bell,  of  Aflante,  ftv 
defendant  In  oror. 

SMITH.  J.   Judgment  affinned. 

JBNEINS.  P.  J^  and  STBFHBNS^  J. 
cur.  ■ 


(S  Oa.  App.  HI) 
MOOTT  T.  BUTLER.  (No.  IODSSl) 

(Court  of  Appeals  of  Georgia,  Dlriatoa  N&  2. 
April  8,  IflBO.) 

(BvOabua  by  the  Court.) 

1,  Affxal  and  bbbob  «»222— Naw  tbul 
^»182<2>--OBnonoH  to  bbxkt  or  etidebcb 

UUSr  BB  HADB  m  U>WKB  COUBT;  BBOV  OF 
STIinirOX  UUFFIOIBHT  IF  BOHA  IIDB  nTCBT 
IB  ICADB  TO  BUXF  IT. 

Under  the  provisions  vt  the  act  approved 
August  21, 1911  (Park's  Ann.  Code.  %  6090ta]), 
no  queaticm  as  to  the  filing  of  the  brief  of  evi- 
dence can  be  entertained  by  the  reviewbig  court, 
where  the  judge  has  finally  passed  on  the  merits 
of  Oie  motion  for  a  new  trial,  Dnles  the  quce- 
tion  was  first  raised  and  insisted  on  before  0w 
trial  Judge.  Charleston  ft  Western  Oandina 
Ry.  Co.  T.  McElmorray,  12  Ga.  App.  441.  78 
S.  B.  2B8:  ColUns  t.  State,  12  Oa.  App.  686^ 
7T  8.  B.  1079;  Chleago  ft  Northwestern  Bail- 
way  T.  ElHott,  la  Ga.  App.  888,  86  S.  SL  ftlSi 
A  bona  fide  effort  to  brief  the  evidwce  hdas 
manifest  In  this  case,  this  court  will  not  bold 
that  it  so  fails  to  comply  with  ttie  requiremmts 
of  law  aa  to  prevent  its  being  treated  as  a  loiif 
of  the  evidenosb 

2.  MALXoioim  PBOSEcmron  4=972(^— CBabok 

AS  TO  CONCLUSIVKNESa  OF  TBBDICT  OF  AC- 

qniTTAi.  ON  QUBsnoN  or  haucb  held  eb- 

BONBOUB. 

Thla  was  a  suit  for  damages  growing  out  of 
an  alleged  malicious  prosecution.  The  verdict 
in  the  criminal  case  found  the  defoidant  (the 
plaintiff  In  this  suit)  not  guilty,  and  also  fonnd 
that  the  proeeentlon  was  malldoua.  The  judge 
trying  Hib  damage  suit  instructed  the  Jury  that 
"as  a  matter  of  lav  that  verdict  la  etmdoaiva 
o  to  the  question  of  malice,  l>at  is  not  OMicla- 
sive  as  to  the  question  of  probable  cause."  Hie 
jury  found  for  the  plaintiS  damages  In  a  named 
sum.  The  trial  Judge  granted  a  new  trial,  and 
the  plaintiff  excepted.  Held: 
(a)  This  court  declines  to  hold  as  a  matter  of 
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law  liiat  the  erldenee  demanded  a  flnding  that 
the  criminal  prosecntloii  ma  witiHmt  probable 
eauN:  Boeh  would  be  the  effect  of  hol^nir  A*t 
tlie  grant  <tf  ^  new  trial  was  an  abnae  of  dis- 
eretkuL 

(b)  Hie  verdict  waa  propeilr  set  aside  for  the 
reaatm  tiiat  the  eocoerpt  qaoted  from  the  charge  la 
deemed  an  erroDeouatatemflnt  of  law.  Althon^ 
tit*  detendant  In  the  damage  salt  was  the  pros- 
ecutor in  the  criminal  proceeding  and  while 
under  the  Penal  Code  (Pen.  Oode  1910,  {  1109) 
tbe  proiecator  can  be  compiled  to  pay  the  cost 
when  a  jxcrj  flnda  the  prosecotkm  to  be  malid- 
ons,  atlll  It  cannot  be  aald  tbat  the  real  parties 
In  tb%  criminal  ease  and  in  the  damage  snit 
were  Identical*  or  that  the  iesnes  were  the  aame 
either  in  acope  or  as  to  attendant  reaults.  The 
defendant  in  the  (simioal  case,  not  being  sworn, 
was  not  subject  to  the  penalties  rdatlng  to 
witnesses,  and  was  not  subject  to  the  right  of 
croBs^aminatlon,  nor  was  the  conduct  of  Ute 
criminal  case  tm^  tlie  direction  and  control  of 
the  proseentor.  See  Metropolitan  life  lua.  C«h 
T.  Hand,  102  a  B.  M7,  recentl7  decided  bj  thla 
court,  and  tbe  eaaea  there  cited. 

Error  from  Olty  Ooort  ot  La  Orange;  1^  J*. 
UeaAma,  Judge  pro  hac 

Action  b7  M.  n.  Mooty,  adndnlstrator, 
agolnat  H,  0.  Bntl^.  Verdict  ior  j^lnttff, 
and  turn  an  order  granting  a  new  trial,  he 
brings  error.  Affirmed. 

See,  alBO^  28  Oa.  App.  S72,  99  &  B.  10. 

M.  U.  Mootj,  of  Im,  Grange,  for  plalntUC  Sn 
error. 

Dnke  Davis  and  B.  T.  Uo<»i,  both  of  La 
Orange,  for  defendant  in  error. 

JBNKINS,  P.  J.  Judgment  afSrmed. 

8IBPHENS  and  SBOTH,  JJ«  ooncnr. 


(S  Ga.  App.  ISB) 

BANES  V.  BKATB.  (Na  10708.) 

(Oout  oC  AniMals  (tf  Oeocgia.  IHvlslen  Ho.  1. 
April  IS,  1800) 

(ByOatrnt  by  ihe  Court.) 
1.  Obzhih-U  x>aw  «»a00(l)— Bona  nna  of* 

nn  It)  KABBT  AKD  JVUQKKtn  OF  DXaaHABOa 
BABS  PBOSKOOnOH  FOB  8EDUOTI01V. 

Where  one  who  la  being  prosecuted  for  the 
<^nse  of  seduction  makes  a  timely,  bona  fide, 
and  continuing  offer  to  marry  the  wMoan  whom 
he  is  charged  with  having  aedneed,  obtains  a  mar- 
riage Ueense  from  the  ordinary  ik  the  connty  of 
tiie  femaie*8  residency  and  gives  tiie  bond  pro* 
vlded  for  In  sectloB  870  of  the  Penal  Oode  of 
1910,  and  hia  offer  of  marriage  Is  refused  by 
the  female,  and  the  court  thereupon  enters  a 
judgment  ending  the  prosecution  for  seduction 
and  discharging  tbe  defendant,  that  judgment 
is  a  bar  to  any  subsequent  prosecution  of  the 
defendant  for  tbe  offense  of  fornication,  found- 
ed upon  the  same  transaction. 


2.  Bbbob  m  sTBiKnra  of  fuea  nr  bab. 

Under  the  above  ruling  the  coort  erred  In 
striking  the  defendant's  special  plea  in  bar,  on 
the  ground  tiiat  It  was  tnsnffldent  In  law;  and 
the  further  proceedings  on  the  trial  were  nuga- 
tory. . 

Birror  £rom  Snperior  Oonrl^  .^ipllng  Coun- 
ty; J.  P.  Ht^ismlth,  Jndge. 

Warrior  Banks  was  prosecuted  for  fornica- 
tion, bis  plea  In  bar  was  stricken,  and  the 
Court  of  Appeals  certtfled  a  questltm.  Re^ 
versed  In  conformity  to  Supreme  Court's  an- 
swer (160  6a.   ,  102  S.  E.  519). 

W.  W.  Bennett*  of  Baxley,  for  plaintiff  In 
error. 

Alvin  y.  Sdlera,  8<^  Qen.,  ot  Baxley,  for 
tbe  States 

liUKU,  J.  [1,  Z]  lOertaln  qoeetions  at  law 
Involved  In  thla  caae  were  certified  to  tiie 
Supreme  Court,  and  the  preceding  beadnotes 
embody  In  brief  the  substance  of  that  conrt'g 
answers.  See  the  full  opinion  of  the  Su- 
preme Court  In  Banks  v.  State,  150  Oa.  — , 
102  S.     619.  rendered  March  9,  1920. 

The  court  having  erroneoiuly  stricken  the 
defendant*  a  q>eclal  plea  In  bar,  the  fonh«r 
proceedings  in  the  case  wore  nugatory,  and 
a  new  trial  la  required.  If  the  defendant 
upon  the  next  trial  sustains  by  proof  ttie 
material  allegations  of  bis  plea  In  bar,  be 
wlU  be  entitled  to  an  acqnlttaL 

Jodgmat  revOTWd. 

BROTLBS,  a  and  BLOODWOmSp  J., 
concur. 


m  Ga.  App.  Iff?) 

BEUJNGEE  V.  JONBS  et  aL  (Nol  10747.) 

(Court  vi  Appeala  <tf  Oeorgia,  Division  Mo.  2. 
April  7,  1020.) 

(fivUahut  bg  the  OowrU) 

1.  Appeai.    akb    ebbob  4s»977(^— BteCT 
gbaht  of  hbw  tbial  not  nxsrcBBBB  whbbb 

DISCBBTIOR  NOT  ABUSED. 

"The  first  grant  of  a  new  trial  wHI  not  be 
disturbed  by  the  Supreme  Court,  unless  the 
plaintiff  in  error  shows  that  tbe  jndgo  abused 
Mb  diecretion  In  granting  it,  and  that  the  law 
and  facts  require  the  verdict,  notwltbatanding 
the  judgment  the  praddliig  judge."  Civil 
Code  1010^  I  6201 

2.  New  xBiAi,  «=»70-ABflDUVos  of  evidenob 

AS  TO  BAD  FAXZS  HEU>  aBOVHD  IN  AOTION 
fob  ZNTBUBION. 

In  granting  tiie  new  trial  Ae  preaiding 
judge  passed  the  following  order:  ''This  was  a 
proceeding  brought  against  the  defendants  as 
intruders  and  the  burden  was  on  the  plaintiff 
not  only  to  establish  his  right  to  poesesaion,  but 
also  to  show  that  the  defendants  acquired  pos- 
session in  bad  faith.  Bad  faith,  as  applied  to 
this  case,  means  that  when  the  defendants  took 
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poMesalon  they  moat  have  known,  or  at  least 
had  rcaatHiable  grounds  to  snspect,  that  the 
plaiDtiETg  title  and  right  of  potaesslon  was  su- 
perior to  theirs.  In  other  words,  th^  must 
have  taken  possession  wiUi  knowledge  or  rea- 
sonable gronnds  to  suspect  that  their  title  was 
bad.  It  appears,  from  the  eridence  that  both 
parties  have  a  deed,  the  general  description  in 
which  may  indude  the  land  act  in  dispute.  The 
defendants  claim  vndw  a  deed  dated  In  1802, 
and  tiie  descriptiou  In  that  deed  is  suffidoit  to 
never  the  few  acres  in  dispnte  between  the  par- 
ties. While  the  preponderance  of  evidence 
seems  to  indicate  that  the  predecessors  in  title 
of  the  plaintiff  bad  been  in  the  uninterrupted 
pcssesflitHi  of  this  tract  for  many  years  prior 
to  his  purchase,  a  carefal  ezaminatioQ  of  the 
evidence  fails  to  disclose  any  testimony  which 
would  authoiiie  a  finding  tiiat  when  the  de- 
fendants took  posaesslon  ^  the  land  tbey  knew 
the  facta  in  reference  to  this  {trior  possession 
of  plaintitTa  predecessors  in  title.  Cnnftttuc- 
tive  knowledge  Is  not  safficient  to  show  bad 
faith.  There  must  be  actual  knowledge.  There 
is  no  such  a  thing  in  the  law  as  constructive 
bad  faith.  There  being  no  evidence  as  I  con- 
strue it  to  authorize  a  finding  that  the  defend* 
ants  had  such  actual  knowledge  of  the  plaintiff's 
title  as  would  diarge  them  with  bad  fattii  and 
the  fact  that  tihey  took  possession  In  the  platn- 
tllTs  absence  not  alone  being  sufficient  for  ^Is 
purpose,  I  am  constrained  to  grant  a  new 
tri^  on  the  ground  that  the  verdict  Is  without 
evidence  to  support  it."  The  trial  judge  did  not 
err  In  granting  the  new  trial  for  the  reason  as- 
signed.  See  Nichols  v.  Chandler,  46  Oa.  479. 

Error  froai  City  Court  of  Albany;  J.  R 
Pottle,  pro  bac  Judge. 

Action  by  B*.  P.  Bellinger .  against  P.  W. 
Jones  and  others.  Judgment  for  plaintiff. 
A  new  trldl  was  granted,  and  plaintiff  brings 
error.  Affirmed. 

S.  B.  Uppltt,  of  Albany,  far  idalntiff  in 

error. 

Mllner  &  Farkas,  of  Allniiy,  for  defmdanta 
in  error. 

JENEINS,  P.  J.  Judgment  affirmed. 
STEPHENS  and  SMITH,  JJ.,  omcnr. 


(23  Ga.  App.  216) 

LIBERTY  BANKING  00.  T.  CHATHAM 
BANK  &  TRUST  CO.   (No.  10977.) 

(Court  ot  Appeals  of  (Georgia,  Divlrfon  TXo.  1. 
AprU  14,  IBSO.) 

(SvlUbut  &r  <^  Oourt.) 

AWAKD  ot  HOKSDIT. 

The  court  did  not  err  in  its  rulings  on  the 
demurrers;  nor  in  excluding  evidence,  and  a 
nonsuit  was  properly  awarded. 

Error  from  City  Gonrt  of  Savannab;  Da- 
via  iYeeman,  Judg& 


Action  by  tba  Liberty  Banfclng  ComiMay 
against  the  iChatliam  Bank  &  Tmst  Com- 
pany. Judgment  of  nouanlt^  and  plaintiff 
brings  erm.  Affirmed. 

Edwin  A.  Cohen  and  Hitch  &  DenmsA,  all 
of  Savannah,  for  plaintiff  In  error.* 
Lawton  &  Cunningham,  of  Bavannali,  fOr 

defendant  in  error. 

BLOODWORTlj,  J.  Judgment  affirmed. 
BROXLES,  a  J.,  and  LUKE,  amcur. 


<2G  Oft.  App.  158> 

TERRY  SHIPBUILDINa  CORPORATION 

V.  DUBOSE.   (No.  11293.) 

(Gonrt  of  Appeais  of  Georgia,  Division  % 
AprU  8,  1820.) 

(SvUtOui  by  tAe  Court.) 
Mastbb  and  seevant  ^=3116(1)— LsAVino 

FLANKB  or  SCAFFOLD  UNFA8IXNSD  HKLD  HOT 
HBOUOIffOX. 

T^e  defendant,  being  engagea  u  tndldlng 
riiips,  employed  tlw  plaintUF  to  operate  a  diiU 

motor  and  countersink  hoiet  fai  the  mde  <^  a 
ship,  and  in  order  to  perform  this  work  the 
plaintiff  stood  on  a  scaffold,  some  35  or  40  feet 
high,  and  while  so  engaged  one  of  the  unnailed 
and  loose  planks  of  the  scaffold  upon  which  he 
was  standing  "gave  way,  slipped,  and  turned," 
causing  him  to  be  precipitated  to  the  groond, 
and  for  the  injuries  occasioned  by  the  faU  he 
brought  this  suit  against  the  master,  alleging 
that  the  latter  was  negligent  in  failing  to  pro- 
vide for  him  a  reasonably  safe  place  upon  which 
to  work.  Held,  a  petition  which  amplifies,  but 
alleges  in  substance  only,  the  above  facts,  does 
not  set  out  a  cause  of  action,  and  is  subject  to 
general  demurrer,  since  no  reason  is  alleged 
"why  the  master  should  have  taken  the  unusual 
precaution  of  nailing  down  the  planks,  or  why 
the  servant  should  have  had  any  reasoB  to  be- 
lieve that  the  planks  were  nailed  down.  Planks 
upon  temporary  scaffolds  of  this  fcind  are  not 
usually  nailed  down,  the  natural  Inference  aris- 
ing in  the  mind  of  any  man  of  ordinary  intdU- 
gence  and  experience  [and  the  plaintiff  was 
such  a  man]  upon  approaching  such  a  platform 
Is  that  the  planks  are  unsecured,  and  tnis  peti- 
tion suggests  no  reason  why  the  plaintiff  con- 
ceived any  other  notion.  It  would  b«  far-fetched 
indeed  to  say  that  the  master  ought  to  have  fore- 
seen that  any  servant  would  presume  that  tiw 
planks  were  nailed  down."  Riverside  Mills  v. 
Brooks,  6  Ga.  App.  67,  69,  64  S.  E.  2S2.  See 
also  Daniel  v.  Forsyth.  106  Ga.  568,  32  S.  B. 
621;  Ludd  v.  Wilkins,  IIS  Ga.  525,  45  S.  EL 
429 ;  Bolden  v.  Central  Ry.  Co.,  130  Qa.  456, 
CO  S.  B.  1047;  Qninn  v.  Allen,  1  Ga.  App.  807. 
67  S.  B.  957. 

Error  from  Superior  Court,  Chatham  O-hu- 
ty ;  P.  W.  Meldrim,  Judge. 

Action  by  Ira  Dubose  against  the  Terry 
Shipbuilding    Oorporatlon.     Judgment  for 
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plalntll^ 
versed. 


BOMB  AT.  ft  LIGHT  00.  T.  FOffTEB 

(IDS  S.II.) 

and  defeaidftnt  brings  error.  Be- 


Davld  S.  Atkinatn,  d.  SaTamiali*  tot  ^aln- 
tlff  in  error. 

B.  3.  Faller,  of  SaTftnnab,  for  defendant  In 
enor. 

SMITH,  J.  Jndgmoit  nrersed. 

JENKINS,  P>  '<»  «nd  SXIBPHBIN8»  J«  eon- 
cor. 


(26  Oa.  App.  381) 

BEDDING  T.  STATB.  (Mo.  11208.) 

<Goiirt  of  Appeab  of  Ooorgla,  Dhrltkn  No.  1. 

April  14,  laao.) 

(Bi/Udbtu  by  tk*  OourtJ 

L  Assault  and  sATncBT  «ss»66,  67— Cbhoh- 
AL  uw  lywiiBPCO— Vmbpzct  mat  bb  basbd 

ON  TESTUtOITT  OF  PBOSBGUTOB;  ADDIOBBBS 
in  DANGEB  OF  ASSAULT  OAHHOT  USE  DEADLY 
WEAPON  IN  DEBKN8K. 

The  plaintiif  in  error  was  indicted  for  a»- 
nult  witii  intent  to  murder  and  convicted  ol 
anlawfnlly  Bhootmg  at  anotber.  The  facts  of 
this  ease  brine  it  squarely  within  the  ruling  in 
tlie  case  of  DrTSdale  t.  State,  83  Qa.  744,  10 
S.  E.  m  6  L.  R-  A.  424,  20  Am.  St  Bep.  340, 
where  it  was  held: 

"1.  Where  the  Torcliet  ta  correct,  if  the  tesd- 
mony  of  the  proeecator  was  tme,  and  whwe 
the  jury  must  hare  believed  it  true  in  order  to 
render  the  verdict,  the  result  coincides  with  the 
substantial  merits  of  the  case. 

"2.  A  husband  may  atta<A  for  intimacy  with 
his  wife  in  his  presence,  raising  s  well-founded 
belief  that  the  criminal  act  fa  jmt  over  <w 
about  to  be^;  and  the  adnltotw,  Aoot^  In 
daoger,  has  no  right  to  idimd  himaelf  by  using 
a  deadly  weapon." 

See,  also,  Brown  v.  State,  10  Ga.  App.  CO 
62  (7),  56  (4),  72  S.  B.  537. 

2.  Chabsb  or  ooubt. 

When  they  are  read  in  connection  with  the 
remainder  of  the  charge  of  tha  court,  there  is 
BO  ermr  in  any  of  the  exeerpta  of  whidi  com- 
plaint la  made. 

Error  from  Snp^ior  Gbort,  Bibb  Oounty; 
E.  D.  Graham,  Judge. 

Gude  Redding  was  convicted  of  uniawfoUy 
shooting  at  anoUier  and  be  brings  error.  Af- 
firmed. 

Jobn  R.  Coajfer,  W.  O.  Qoajter,  Jr.,  W.  B. 
Misbet,  and  Walter  J.  Graces  all  of  Macon, 
for  plaintiff  in  error. 

<3ia8.  H.  Garrett,  S(^  Goh,  of  Macon,  for 
the  Stata 

* 

BLOODWOBTH.  J.  Judgment  affirmed. 
BB07LE3,  O.  J.,  and  IiUKE,  J.,  concur. 


BELL  T.  STATE. 


8i5 

(26  Qa.  App.  247) 

(No.  11284.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April  14,  1920.) 

fiSylZafrtM  hv  ike  Courts 

Tkbdict  oiublt  cobbiot. 

The  evidence  for  the  state  shows  an  unpro- 
Toked  attack  with  a  deadly  weapm  upon  the 
person  assaulted.  Even  under  the  statement  of 
the  defendant  a  verdict  of  guilty  was  demanded. 
There  is*  nothing  in  any  of  the  special  grounds 
of  the  motion  for  new  trial  which  would  demand 
that  a  verdict  ao  clearly  correct  should  be  set 
aside. 

Error  from  Superior  Oour^  Terrell  Coun- 
ty; W.  O.  WorriU,  Judge. 

Proceeding  the  State  against  lieander 
Bdl,  and  from  tbe  Judgment,  Betl  brings 
error.  Affirmed. 

M.  O.  Edwards,  of  Dawam,      plaintiff  in 

error. 

B.  T.  Gastellow,  Sol.  Gen.,  of  Gnfhbert,'and 
R.  B.  Arnold,  of  Atlanta,  for  tbe  State. 

BLOODWOltTH,  J.  Judgment  afflrmwl 

BBOTLES,  a  J.,  and  LUKE,  J.,  concur. 


(26  Oa.  App.  173) 
BOME  BZ.  &  LIGHT  GO.  ITOSTEIB. 
(No.  11214.) 

(Court  of  Appeals  of  Georgia,  DivUon  Na  1. 
April  IS,  1920L) 

fSsllalMU  h»  the  CourtJ 

1.  Trial  4s9191(8)~Instbuction  held  kbbo- 

HECOe  AS  INnUATINO  NKaUOBNOB. 

The  court  erred  in  charging  tiie  jury  as  fol- 
lows: "It  Is  the  dDt7  of  the  mobvman,  in 
propelling  a  car  tbrou^  the  public  streets,  to 
notice  the  presence  of  other  vehicles  and  pedes- 
trians ahead  of  his  car,  and  at  all  times  be 
watchful  to  see  that  the  way  is  clear,  and  where 
he  has  reason  to  apprehend  danger,  or  shonld  in 
the  exercise  of  ordinary  care  become  cognisant 
of  danger,  he  should  regulate. the  speed  of  his 
car,  so  that  it  may  be  quickly  stopped,  should 
occasion  require  it."  This  dia^  deariy  inti- 
mated tliat  a  failure  by  the  motorman  to  do  the 
things  enumerated  would  constitute  negligence, 
and  questions  of  diligence  and  negligence  are  for 
determination  by  the  jury  and  not  by  the  court 
Columbus  Railroad  Co.  t.  Peddy,  120  Ga.  se^ 
48  S.  D.  140  (6). 

2.  Ohabob  of  ooubt. 

There  were  some  inacenractes  In  the  charge 
as  to  the  contentions  of  the  partiee,  as  com- 
plained of  In  the  first  spedal  grotuid  of  the 
motion  for  a  new  trial. 

3.  Ohabqb  of  coubt. 

None  of  the  otiier  excerpts  frnn  the  charge^ 
excepted  tc^  when  coniddered  ht  connection  with 
the  charge  as  a  whole,  cimtains  material  error. 


4s»7or  other  cases  see 
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4.  Rbtxbsai,  fob  ebbob  in  oi;aiioz. 

The  verdict  woe  amply  authorized  hj  the 
eridenee,  ba^  becaoM  of  the  erron  in  the 
diBTse  nCerred  to  abon*  another  trial  of  .the 
caae  la  demanded. 

Brot  fnnn  Superior  Ooort^  Floyd  Cfvnnty ; 
Mosefl  Wright,  Judges 

Action  by  J.  0.  Foster  against  the  Borne 
Baflway  &  Light  Oompany.  Jadgmoit 
plaintiff,  and  def«idant  brings  error.  Re- 
versed. 

Dean  &  Dean  and  U  H.  Oovingtoh,  all  of 
Borne,  for  plaintiff  in  error. 

IL.  B.  Eubank^  of  Borne,  for  defoidant  In 
error. 

BBOYIiBS,  a  J.  Judgment  rerened. 
LUKB  and  BLOODWOBTH,  JJ^  cmcnr. 


(2S  Ob.  App.  IM) 

J0MB8  T.  STATB.  (Not  U27&) 

(Oout  (rf  Avv^tia  of  Georgia,  Dlvlalon  Na  1. 
April  18,  1920.) 

SuiTxaxxHOT  OF  BTzmma  ahd  oobbiothub 

OF  IHBtBVOTIOllB. 

Under  the  facta  of  die  eas^  none  of  the 
ezceptiong  to  the  diatge  of  ttie  jndse,  or  to  his 
refnaol  to  chares  as  reqnested,  is  well  taken; 
the  verdict  vas  amply  authorteed  by  the  evi- 
dence and  the  ooort  did  not  err  In  refusinc  a 
new  trial. 

Enror  from  Superior  Oourt,  Otawfnrd  Coun- 
ty ;  H.  A.  Mathews,  Judge. 

Proceedings  between  £d  3<Mm  and  the 
State.  Judgment  for  the  latter,  and  the  tor- 
mer  brings  error.  Affirmed. 

3c9m  B.  Ooojt^r  of  Hacon.  B.  H.  Culver- 
houae^  oi  Knorrllle,  and  W.  J.  Wallace,  of 
Soperton,  for  plaintiff  in  error. 

diaa  H.  Gairett,  8<ri.  Gen.,  ot  Macon,  for 
the  State. 

BBOZUDS,  a  J.  Judgment  sfflrmed. 

ItUKB  ud  BLOODWOBTH,  J  J.,  concur. 

(25  Qa.  App.  116)  ^""^ 

imSTEIB  T.  BANE  OF  ADBIAN. 
(No.  10912.) 

(Oourt  of  Appeals  of  Georgia.  Divldon  No.  2. 
April  7,  192O0 

(SyBahiu  by  fke  Court  J 

1.  Btidbitce  4=»434<1)— Pboof  of  visbefbb- 
bbntationb  held  adhisaiblb  to  show  in- 

TAZJDZTT  or  mrSTBUHEIfT, 

Misrepresentations  as  to  an  ezistlDs  and. 
material  fact,  amonDtlug  to  fraud,  when  made 


either  by  a  principal  or  throngh  hia  agent, 
whereby  another  is  induced  to  enter  upon  an 
obUgatiou  In  writing,  may,  as  between  the  par- 
ties, be  aU^ed  and  proved.  If  not  Inoonslatnt 
with  the  writlug,  not  as  befng  an  attempt  t> 
add  to  or  vary  the  terms  of  the  written  in- 
Btrument,  but  as  a  means  of  showing  its  in- 
validity. LoylesB  v.  Hesse  Snvelope  &  litho- 
graphing Co.,  10  Ga.  App.  660,  74  S.  R  90; 
OivU  Code  1910,  |  4023;  Clark  on  Contracts 
(2d  Ed.)  para.  227.  228. 

2.  Adkissibiutt  of  ktidekoe. 

The  court  erred  in  refusinB  to  admit  la 
evidence  the  testimmiy  offered  under  Hat  plaa 
whereby  it  was  son^  to  establish  ftsud  in  the 
procurement  of  the  note,  and  in  thereafter  di- 
recting a  verdict  for  the  plaintiff.  See  Daniel 
T.  Borson,  16  Ga.  App.  39,  41,  84  S.  E.  480. 


Error  from  City  Court  of  Dublin;  B.  D. 
Elynt,  Judge. 

Action  by  the  Bank  of  idlrian  against 
Hark  Lester.  Judgment  on  a  directed  vei^ 
diet  for  plaJntlff,  and  d^endant  iKrings  error. 
Reversed. 

The,  Bank  tjf  Adrian,  for  the  use  of  Uie 
payees,  sued  the  maker  on  the  last  of  a 
series  of  five  promissory  notes.  The  oonteo- 
tion  that  the  holder  of  the  note  is  a  bona 
fide  purchaser  la  admittedly  not  made.  Hie 
ctmsideration  of  the  note  was  for  part  pur- 
chase of  a  certain  tract  of  timber  descrilwd 
in  a  contemporaneous  written  Instrument  of 
sale.  In  suit  on  the  note  the  defendant 
pleaded  fraud  in  its  procurement,  in  tliat 
the  plaintiff  had  guaranteed  that  the  prem- 
lees  cwtalned  at  least  200,000  feet  of  avail- 
able timber,  whereas  not  more  than  26,000 
feet  existed,  and  that,  in  order  to  effect  the 
sale  and  Induce  tiie  signing  of  Hie  Botes* 
the  plaintiff  had  fida^  and  ftuudulently 
reacted  that  the  land  oo  whidi  the  timber 
was  located  was  ordinarily  dry  swamp  land, 
and  that,  although  it  was  then  tempwarlly 
covered  with  water,  such  condition  was 
nnumial  and  would  not  so  remain  more  than 
for  a  period  of  two  or  three  days,  whereas. 
In  truth  and  in  foct,  as  die  plaintiff  then  and 
there  wdl  knew,  the  land  was  not  dry  swamp 
land  tempwarily  overflowed,  but  was  such 
as  stood  continually  under  water  so  as 
to  prev^t  the  removal  of  the  timber  bar- 
gained for.  No  demurrer  was  entered  to  the 
plea.  Tbe  trial  Judge  refused  to  admit  tea- 
tlmony  offered  in  soKiort  of  suiii  allegations 
of  ftaud,  and  directed  a  Terdlct  fin-  the 
plaintiff. 

S.  p.  New,  of  Dublin,  for  plaintiff  in  ^ror. 
JENKINS,  P.  J.  Judgment  rerened. 
STEPHENS  and  SMITH,  JJ.,  concur. 
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GHOSSUAN  T.  Omr  OF  ATLANTA. 
(No.  U8O10 

(Court  of  Appeals  of  Qeoigia,  Dlviaira  No.  2. 
AprU  8,  1820) 

(SyUahut  fry  tft«  Court  J 

t,  Amu.  AND  SBBOB  <aa>853— FAII,tJBK  TO 
SZOEFT  TO  BOBTAUIIKS  OT  SFKIIAL  mnm- 

Koa  AVD  Aixowuro  Twa  to  aurd  maxek 

KDLINO  UW  or  CAA 

The  conrt  arermlad  tiio  general  demurrer 
to  the  petition,  but  sastained  all  the  grounds  of 
the  special  demarrer,  and  aUowed  the  phuntifF 
20  days  within  which  to  amend  his  petitioii  to 
meet. these  special  gToondB.  The  order  provided 
that  upon  failure  to  meet  the  gronnda  of  the 
special  demarrer  the  case  should  stand  dis- 
miaaed.  To  this  ruling  no  exception  waa  taken, 
DOT  la  enor  aarigned  tlieracm  tai  the  bill  of  ex- 
ceptions. Tber^ore  t2ie  mlbig  that  the  peti- 
tion was  subject  to  the  special  demarrer  became 
the  law  of  tiie  case.  The  plaintiff,  within  the 
20  days  allowed,  filed  a  purported  amendment  to 
his  petition.  Thia  amendment  waa  in  all  sub- 
stantial reaitects  merely  a  leiteration  of  the 
Tarioos  allegations  contained  in  the  original 
petition;  and,  thoo^  it  did  aet  out  somewhat 
Dum  at  kngth  the  contentioiia  of  the  plaintiff, 
thaaa  ooutenHona  were  sabatantiallj  the  same, 
and  tiu  amendment  dearly  Called  to  meet  the 
ohjeetiaiia  raised  by  the  special  grounda  of  the 
damnrrar.  No  further  amendment  waa  tendered 
within  the  20  days  allowed  in  the  court's  order. 
Under  these  facts,  when  the  case  came  up  for 
trial  before  a  jury,  the  court  did  not  err  in 
diamiaaing  it  upMi  oral  motion  made  by  the  de- 
fendant. .  Hinaon  t.  Mutual  Fertilizer  Co.,  19 
Oa.  App.  121,  91  S.  B.  241;  Baker  t.  City  of 
Atlanta.  22  Ga.  App.  483.  96  8.  B.  882. 

Brror  from  Snparlor  Conrt)  Fulton  Conn- 
tyt  W.  D.  nails.  Jndse. 

Action  by  I*  GrosBman  against  the  City 
of  Atlanta.  ActiOD  dismissed  on  defaidant's 
oral  motion,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  I*  Andetwm,  of  Atlanta,  toe  plalntUt  in. 
error. 

J.  It.  Mayaon  and  J.  U.  Wood,  botb  of  At- 
lanta, for  defendant  in  error. 

SMITH,  J.  Judgment  affirmed. 

JBNKINS.  P.  J.,  and  STEPHENS.  J.,  con- 
cnr. 


(25  Oa.  App.  179) 

BDWARDS  T.  STATS.   (No.  1128a) 

(Ooort  of  Appeals  of  Geo^ria,  Divtalon  No.  1. 
April  13,  1»20.) 

(Syttabut  by  the  Oowruj 
1.  SuFFicmroT  or  imnnaan  to  nmononiT. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  indictment. 

(a)  The  last  ground  of  the  demarrer  Is  too 
general  and  indefinite  to  raise  tiie  qvestion  of 


T.  STATS  S47 
ao.) 

the  constitutIonallt7  ot  Ketfam  22  of  Che  aet  of 
the  General  Assembly  of  Gecngia  approved 
March  28,  1917  (Ga.  Laws  Ex.  Seaa.  1917,  p. 
18).  See,  in  tliis  connection.  Rooks  t.  TindaU, 
138  Oa.  863,  76  S.  B.  378;  Conmierdal  Bank  v. 
Blasaingame.  147  Ga.  636.  96  S.  £.  222;  Grapp 
r.  State,  148  Ga.  150,  96  S.  R  993. 

(b)  The  other  grounds  of  the  demurrer  are 
without  substantial  merit  See,  in  this  con- 
nection, McBae  t.  State.  28  Ga.  App.  IS,  87 
S.  B.  410. 

2.  COBBKOTRUS  Or  CHABOB. 

The  excerpt  from  the  charge  of  the  court, 
complained  of,  la  not  erroneooa  for  any  raaatm 

assigned. 

8.  StmcmtcT  or  vnmmcK. 

There  wag  no  evidence  whidi  authorized  the 
d^endanfa  conviction  ctf  the  offense  charged, 
and  the  conrt  erred  in  ovwmllng  hie  motkm 
for  anew  triaL 

Error  from  Superior  Coart,  Talladerro 
County;  B.  F.  Walker,  Judge. 

Tom  Edwards  waa  convicted  at  an  c^ena^ 
and  be  brings  error.  Beversed. 

Bl  Ifc  Felts,  of  Warrentim.  for  plalntifr  In 
error. 

fi.  Ol  Norman.  SoL  Gol,  of  Washington, 
Ga.,  for  the  States 

BB07LB8.  a  J.  Jndgment  zeretsed. 

LUKE  and  BLOODWOBTH.  J  J.,  ooncor. 


(36  Ga.  App.  234) 
TDBNBR  T.  8TATB.    (No.  11220.) 

(Court  of  Appeala  of  Georgia.  Diridmi  Na  1. 
Apia  H  IBQO.) 

(BpOalma  By  ike  Court.) 

iNTOXXOATZnO      UQU0B8  «=a280(6%)— BVI- 
DENCX  aEX.D  IHSUFFICIEIVT  TO  SUBTAIK  OON- 
VICnOR  FOB  FOamSSION  ob  contboi.. 
A  conviction  of  having  unlawful  possessioQ 

or  control  of  liquor  was  not  authorixed  bg  the 

evidence  in  this  ease. 

Error  from  Superior  Goorb  TUlaferro 
County;  B.  F.  Walkw,  Jndge. 

C.  J.  Turner  was  convld»d  of  unlawful  pos- 
seBslcQ  or  control  of  intoxicating  llqnora,  his 
motion  for  a  new  trial  was  ovemiled,  and 

he  brings  error.  Reversed. 

J.  A.  Beazley,  of  Grawfordville,  for  plain- 
tiff in  error. 

R.  C  Norman.  Sol.  Gen.,  of  Waehii^on, 
Ga.,  and  Alvln  G.  Golnok^  of  (tewfindrille^ 
for  the  State. 

BLOODWOBl^  J.  ^e  erldoice  In  tills 
case  Is  as  fcdlows: 


>For  otltv  easts  sail  aaaN  tople  and  KUY-HDlf  BBR  In  all  Kv-NumlMrad  DlgMts  and  Indoaa 

Digitized  by 


Google 


848 


102  SOUTHEASTERN  BEPORTEB 


J.  Stnidlvant,  iheritf,  sworn  tor  the 

state:  *On  the  24th  of  December,  1918,  I  went 
with  several  others  to  the  home  of  Clark  J. 
Turner,  die  defendant,  in  search  of  Ilqaor.  We 
foand  in  the  front  or  company  room  a  gallon 
jus  full  of  liquor  or  about  full.  This  was  hid- 
den behind  a  dresser.  This  was  the  front  or 
ctHDpany  room.  It  was  not  COark's  bedroom, 
or  where  bis  family  roomed,  bnt  a  sort  of  parlor 
or  company  room.  In  another  room  occupied  by 
Jack  Turner,  who  Is  the  father  of  Clark  Turner, 
we  found  some  empty  jugs  that  had  contained 
liquor.  This  was  in  Jack  Tamer's  bedroom,  the 
room  that  he  slept  in.  Clark  Turner  lived 
there,  and  I  suppose  it  was  his  home.  It  is  the 
old  home  that  Jack  Tomer  has  lived  in  for 
years,  and  where  he  raised  a  family,  and  I 
suppose  dark  was  raised  there  for  the  most 
'  part.  I  suppose  Clark  carried  on  the  farm,  as 
Jack  Is  not  able  to  work,  bring  blind.'  I  don't 
know  whether  It  la  GIai4;'B  house  or  not.  Tea ; 
it  la  the  old  Jack  Turner  home,  that  he  or  his 
wife,  now  dead,  has  owned  for  years.  Clark 
was  not  there  when  we  went  there,  and  we 
did  not  see  him.* 

"John  Blackwell,  sworn  for  state:  1  was 
present  at  the  house  where  Clark  Turner  lives 
when  he  [we?]  found  tiie  whisky  in  the  front 
room,  Jnat  as  Sheriff  Sturdivant  says.  We  also 
f6und  the  empty  jugs  In  the  closet  of  Jack's 
room,  as  the  sheriff  has  stated.  While  we  were 
searching  in  this  room  Jack  Tamer  went  to  a 
cheat  and  took  out  a  flask  containing  some  liq- 
uor and  turned  It  up  and  drank  it,  and  said: 
"They  may  get  the  balance  of  my  liquor,  but 
they  won't  get  tii^"  Clark  Tomer  was  not 
there.' 

"J.  T.  Overton,  sworn  for  the  state:  *I  live 
adjoining  farms  to  Clark  Turner.  I  was  present 
with  Sheriff  Stardivant  and  Deputy  Blackwell 
when  we  fonnd  1^  liquor  In  the  house  where 
Clark  Tamer  lived.  We  found  a  gallon  jug 
about  AdI  In  the  front  xoom.  Tbi»  room  was  a 
front  room,  a  sort  of  comi>any  room,  and  not 
occupied  by  any  onew  The  liquor  was  behind 
the  dresser.  In  Jack  Turner's  room  we  found 
some  empty  jugs  that  had  bad  liquor  in  them 
in  his  closet  Jack  went  to  a  chest  and  took 
oat  a  flask  with  some  liquor  In  it  and  drank  it, 
and  said:  "They  may  get  the  balance  of  it, 
but  they  wont  get  this."  We  didn't  get  that. 
Jade  Turner  lived  in  the  old  part  of  the  house. 
Clark  Turner  lived  In  the  new  part  of  the 
house.  The  room  where  the  liquor  was  found 
-was  a  part  of  the  new  part  of  the  houae.  A 


closet  separated  the  new  part  from  the  oM  part. 

The  liquor  that  Jack  got  out  of  th#  chest  and 
drank  up  was  in  the  old  part  of  the  house,  where 
Jack  roomed.  Clark  ma  the  farm.  All  this  was 
in  Taliaferro  county.  Clark  runa  a  store  near 
his  home.  We  searched  that  carefully.  We 
found  no  liquor  or  any  bottles  Indicating  liq- 
uor had  been  in  theoL' 

"Jack  Tumer,  sworn  for  defense:  The  Uquor 
that  the  officers  got  was  my  liquor.  It  was 
brouiftt  to  me  by  a  man  I  did  not  know,  but 
who  owned  w  had  an  automobile.  I  wanted 
some  liquor,  and  be  said  he  could  get  it  for  mp- 
He  did  get  it,  and  brought  it  to  me  while 
Clark  Turner  was  gone,  and  the  officers  got  It 
before  he  got  back.  Clark  had  gone  off  to 
Woodville,  taking  orders  for  clothes,  and  went 
the  day  before  the  officers  came.  I  put  this 
liquor  over  behind  the  dresser  and  hid  It.  1 
took  aome  out  of  the  jug  and  poored  It  In  tlie 
flask,  and  bad  tliat  in  the  chest  In  my  nom. 
When  the  officers  came  I  went  and  got  that  out, 
and  drank  it  before  they  oonid  get  it,  and 
told  them  they  might  get  the  balance,  bat  they 
would  not  get  that  Clark  Tamer  never  saw 
any  of  that  Uquor,  and  did  not  know  it  was 
there.  The  house  is  my  house.  It  is  my  old 
home  where  I  have  lived  for  40  years  and  where 
nearly  all  my  children  were  bom  and  ralaed. 
iSj  wife  died,  and  Gla^  waa  living  there  wldi 
me  In  my  house.' 

*^arii  Turner,  defendant,  made  statement: 
•When  the  officers  came  there  and  got  that  Uq- 
uor I  was  not  at  home.  I  went  to  WoodviUe 
the  day  before'  and  had  not  got  bade.  I  did 
not  know  the  liquor  was  there,  and  had  nothing 
to  do  with  it.  I  live  there  with  my  father,  bnt 
it  is  his  house— the  old  family  home  where  I 
was  raised.  My  father  raised  his  famllj  there. 
Including  myself,  and  he  has  lived  tiiere  continn- 
onsly.  Part  of  the  time  I  have  lived  to  ray- 
self  (A  other  landa,  bnt  he  has  continned  t» 
live  In  tile  old  home.  When  my  mother  died  he 
got  m«  to  come  and  live  In  the  honaa  with  Mm. 
as  he  was  blind  and  feeble.' " 

Under  the  forcing  evidence  cootIc- 
tion  of  the  defendant  waa  not  antborlnd,  vaA 
the  Judge  erred  In  OTerruilng  the  motion  for 
a'  new  trial. 

Judgment  reversed. 

BBOYLES,  G.  3^  u>d  LUKB,  conciir. 
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TDKNER  et  al.     SOUTHEASTERN  GRAIN 
ft  LIVE  STOCK  CO.  et  aJL 
(Noi.  190,  188.) 


(Snpnme  Court  of  "North  Candina. 

1920.) 


April  21, 


1.  ETimifCE  ^28S(7)— Asinssxoif  bt  ootnr- 

SEL  THAT.  DEraNDAITT  OWKKD  PAVT  OF  THE 
UnD  IB  BINDmO. 

Wfaere.  during  th«  trial  of  an  action  to  re- 
cover land,  plaintiffs*  couuel  solemnly  admitted 
in  open  court  that  defendant  was  the  owner 
and  entitied  to  possession  of  a  part  of  the 
land  sued  for,  and  the  admission  was  reduced 
to  writing  at  the  time,  plaintiff  is  bound  there- 
by and  cannot  complain  of  a  judgment  awarding 
that  portion  of  the  land  to  defendant  without 
having  the  admiaaion  aet  a^e  for  tnadvertence 
or  mistake. 

2.  SxT-orr  and  coumBBGi.Ani  4s»24  —  Air- 

BWM  ICUar  STATK  CAUSE  OT  ACTION  TO  BE 
GOVN-I'CBCLAXII. 

For  an  answer  to  state  a  connterdalm  en- 
titUng  defendants  to  Judgment  on  plaintUfs' 
failure  to  reply  thereto,  it  must  set  np  a 
canaa  of  action  which  defendant  could  bare 
maintained  in  an  independent  anit  againat  plaln- 
tiffl. 

8.  Ejtxctheut   «s»72  —  Aiisweb  AZXEanvo 

UEBB  OWITEBBHIP  AND  POSBESSIOK  OT  XJJIO 
IB  HOT  CODNTEBCLAZU. 

In  a  auit  for  the  reeoTeiy  of  the  land,  an 
answer,  alle^g  that  defendant  was  the  owner 
and  in  possessioa  of  the  land,  and  without  al- 
leging that  plaintilb  were  setting  up  a  claim 
which  waa  a  cloud  on  defendants*  title  or  oth- 
er facts  entitling  them  to  equitable  relief,  does 
not  allege  a  counterclaim. 

Appeal  fnnn  Superior  Court,  Craven  Coun- 
ty; Connor,  Judge. 

Action  by  Chesler  D.  Tomer  and  others 
against  tbe  Southeastern  Grain  &  Live  Stoclc 
Company  and  others  to  recover  land.  Frmn 
a  Judgment  awarding  part  of  the  land  to  de- 
fendants and  directing  nonsuit  as  to  the 
rest  ot  the  land,  both  parties  appeal.  No 
arror. 

This  Is  an  action  to  recover  land. 

The  plaintiffs  Oled  their  complaint  alleging 
the  ownership  ct  the  land,  and  the  defend- 
ants filed  answer  denying  the  material  al- 
legations of  the  comi^aint  and  ideading  as 
a  counterclaim  the  following: 

"24.  Hiat  they  were  at  the  time  of  bringing 
this  action  and  are  now  the  owners  In  fee  sim- 
ple and  in  possession  ot  the  land  claimed  by 
the  plaintiffs  and  they  plead  said  ownership  as 
a  f!onnterclaim;  wherefore  defendants  demand 
Judgment  that  they  go  without  day  as  to  plain- 
tiffs' claim  and  that  they  be  adjudged  the  own- 
ers in  fee  simple  of  the  lands  claimed  by  plain- 
tiffs and  that  they  recover  cost  and  have  gen- 
eral relief." 

The  plaintUIs  failed  to  file  a  reply  to  the 
answer,  and  the  defendants  moved  for  Jndg- 


ment  upon  the  alleged  counten^alsn  for  want 
of  a  reply  which  was  refnaed,  and  the  de- 
fendants excepted. 

During  the  progress  of  the  Introduction  of 
evidence,  the  plaintiffs  solemnly  admitted  in 
open  court  that  the  defendants  were  the 
owners  In  fee  simple  and  In  possession  of 
the  home  tract  No.  1  described  In  the  deed, 
a  certlfled  copy  of  which  was  then  and  there 
Introduced  by  the  plaintiffs  from  Wm.  M. 
Jones,  surviving  executor  of  Lawrence  J. 
Haughton,  deceased,  and  others  to  C.  E.  Foy, 
J.  W.  Stewart,  T.  A.  Uzzell,  and  W.  S.  Chad- 
wlck  dated  15th  day  of  October,  1912,  and 
registered  fn  the  office  of  the  register  of 
deeds  of  Jones  .county,  N.  C..  in  Booh  60, 
page  396.  and  partlcnlarly  described  In  said 
deed,  containing  T,8S0  acres,  more  or  less. 
And  said  admission  was  taken  down  In  a 
very  short  form  by  the  official  conrt  stenog- 
rapher at  the  time  the  same  was  made  a 
solemn  admission  of  the  plaintiffs  fn  the 
course  of  the  trial,  and  In  the  Judgment  en- 
tered It  was  adjudged  on  said  admission,  and 
the  Reference  to  the  same  matter  In  the  con- 
solidated complaint,  that  the  defendants  had 
title  to  and  were  In  possession  ot  said  tract 
of  land  to  which  said  admisstm  referred. 

During  said  term  of  the  court  and  scHne 
days  aft»  the  trial  of  nid  canae  in  wbidti 
his  honor  had  directed  that  a  Jud^neut  as 
of  nonsuit  be  drawn  as  to  all  the  remain- 
ing matters  involved  in  plalntifltf  conqilalxit, 
plalntlffiB  In  open  court  gave  a  gmeral  notice 
of  appeal  and  had  entry  made  affecting  the 
same.  The,conrt  had  up  till  this  time  held 
open  the  matter  of  signing  the  Judgmoit  at 
the  reqneat  of  the  plalntlfE^  so  that  tliey 
micdit  consider  the  matters  Ihvcdved  and  con- 
fer with  sndi  counsd  as  th^  saw  fit  Utter 
during  the  tnni  bis  honcn-  signed  Uie  jndg- 
vamt  aet  out  in  the  record,  and  also  signed 
the  statem^t  of  the  caae  on  appeal  of  de- 
fendants set  ont  In  the  record  at  defendants 
appeal. 

At  said  time  plalntUb*  connsd  ai^ieared 
In  open  court  and  stated  that  he  wished  all 
of  hlB  entries  aa  to  the  appeal  and  notice  of 
appeal  that  had  been  entered  striclcen  out, 
and  It  was  so  ordered,  and  stated  that  he 
would  r^  upon  the  notice  ot  anwal  In  writ- 
ing to  be  served  by  him,  and  that  he  did  not 
desire  to  appeal  from  so  mach  of  the  Judgment 
as  granted  a  nonsuit  against  the  plaintiffs, 
but  only  from  that  part  adjudging  the  de- 
fendants the  owners  of  said  tract  Na  1  in 
said  deed  from  Wm.  M.  Jones,  executor, 
and  others  to  C.  E.  Foy,  J.  W.  Stewart,  T. 
A  Uzzell,  and  W.  S.  Chadwlck,  and  that  he 
then  and  there  desired  to  repudiate  said  ad- 
mission. His  honor  later  refused  to  permit 
him  to  repudiate  It  and  entered  up  Judgment. 

It  was  adjudged  by  the  court  that  the  de- 
fendants were  the  owners  of  the  land  cover- 
ed by  a^lsshms  of  the  plaintiffs,  and  that 
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the  plaintiffs  be  nonsuited  as  to  the  remain- 
der of  the  land. 

Both  the  plaintiffs  and  the  defendants  ap- 
pealed from  the  Judgment. 

The  plaintiffs  assign  as  error  his  honor's 
rendering  Judgment  In  favor  of  die  defend- 
ants for  the  7,850-acret  more  or  less,  tract 
of  land  described  In  excei>tIon  1  above. 

The  defendants  assign  as  error  the  failure 
to  enter  Judgment  in  their  behalf  for  all  of 
the  land  described  in  the  complaint  because 
of  the  fiilliire  of  the  plaintiffs  to  file  a  reply. 

Frank  Nash,  of  Raleigh,  and  C.  D.  Tamer, 
\  t  Hlllsboro,  for  plaintiffs. 

D.  L.  Ward,  T.  D.  Warren,  OnlcHi  &  Gnlon, 
Uoore  &  Dnnn,  and  Ward  &  Ward,  all  of 
New  Bern,  tor  d^oidants. 

ALLEN,  J.  The  plaintitb  do  not  note  any 
exception  in  the  record  to  the  refusal  of  his 
honor  to  strike  out  the  admission  solemnly 
made,  and  the  only  question  therefore  pre- 
sented by  their  appeal  is  whether  the  ad- 
mission wblcdi  it  is  not  alleged  was  inad- 
vertently made,  or  by  mistake,  or  that  it  is 
not  according  to  the  truth,  is  sufflcinit  to 
sustain  the  judgment. 

[t]  It  has  been  long  recognised  with  us 
that  admlssi<Hui  made  by  counsel  during  the 
progress  of  a  cause  and  to  facilitate  the  trial 
are  binding  upon  the  parties,  and,  if  this 
were  not  so^  mndi  time  would  be  consumed 
in  proving  facts  aboat  wblch  Uum  is  no 
controversy. 

It  not  Infrequently  happens,  \fi  the  course 
of  an  action  to  try  the  title  to  land,  that 
the  plaintiff  introdnoes  a  great  number  of 
deeds  in  his  diain  of  title  in  wfaldi  the  de- 
scriptions are  not  always  identical,  and  that 
the  defendants*  counsel,  knowing  that  the 
deeds  cover  the  land,  do  not  require  proof  of 
identlflcation,  and  In  this  way  mwdi  time 
can  be  saved,  and  so  It  la  In  the  trial  of 
other  actions. 

In  Fleming  v.  Railroad,  llA  N.  0.  693,  20 
S.  B.  71B,  the  eonrt  says  of  admlssl<ms  equal- 
ly as  Important  as  Uw  cne  made  In  tliis  case: 

''When  two  of  tiie  counsel  fOr  the  defendant 
admitted  In  the  progreM  of  the  trial,  on  be- 
half of  their  dient,  that  the  plalntiffa  owned 
and  were  posaesaed  of  the  land,  it  was  error 
in  the  court  to  instruct  the  Jury  to  respond 
In  the  affirmaUve  to  the  first  issue,  Involving  the 
question  of  title  and  possession.  la  the  same 
wayi  counsel  were  bound  by  their  admissioa 
that  'Great  Swamp  was  a  natural  watercourse 
and  dndn  for  said  land,'  and  were  not  at  liberty, 
after  Uie  trial,  to  except  to  the  InstruetloD  to 
the  jury  to  write  the  response,  In  aoeordance 
with  their  express  agreement. 

"The  same  principle  applies  to  the  consent 
of  counsel  given  In  opes  court,  at  the  close 
of  the  charge,  that  the  Jury  need  not  respond 
to  each  amount  of  damage  separately,  if  more 
than  one  cause  of  damage  was  found  to  exist, 
but  that  they  might  find  the  aggregate  amount 
for  all  causes,  and  respond  only  to  the  ninth 
issue  on  that  question.'  ** 


Again,  In  Lumber  Co.  v.  Lomber  COq  137 
N.  C.  438,  49  S.  E.  918: 

"Parties  undoubtedly  have  the  right  to  make 
agreements  and  admiaslons  in  the  course  of 
judicial  proceedings,  especially  when  they  are 
solemnly  made  and  entered  into  and  are  com- 
mitted to  writiog  and  when  too  they  bear  di- 
rectly upon  the  matters  involved  in  the  sniL 
Such  agreemeats  and  admissions  are  of  fre- 
quent occurrence  and  of  great  value  aa  they 
dispense  with  proof  and  save  time  in  the 
trial  of  causes.  The  courts  recognise  and  en- 
force them,  as  substitutes  for  legal  proof,  and 
therA  is  no  good  reason  why  they  diould  not. 
'Admissions  of  attorneys  bind  their  dients  la 
all  matters  relating  to  the  progress  and  trial 
of  the  cause,  and  are,  in  general,  conclusive.' 
1  Greenleaf  on  E^.  ISO.  'Unless  a  clear  case 
of  mistake  is  made  out,  entitling  the  party  to 
relief,  he  Is  held  to  the  admission,  which  the 
court  win  proceed  to  act  upon,  not  as  the 
truth  In  the  abstract,  but  as  a  formula  for 
the  s<rfution  of  the  particular  problem  before 
it,  namdy,  the  ease  in  Judgment,  without  in- 
jury to  the  general  adndnlstration  of  Jnatk*.* 
Ibid.  20&  Wharton  on  Sv.  1184,  1185  and 
1186." 

We  are  therefore  of  oplnlm  that  there  Is 
no  error  on  the  plaintiffB'  appeal. 

[2]  The  defendants*  appeal  preeents  the 
simple  question  as  to  whether  the  allegations 
of  the  defoidants  In  the  answer  that  tliey 
are  the  owners  of  the  land  in  cootroveray 
and  in  possession  thereof  constitute  a  coun- 
terclaim because,  if  it  is  a  couterclalm.  It 
was  the  duty  of  the  plaintiffs  to  file  a  r^dy 
thereto,  and  upon  failure  to  do  so  the  de- 
fendants would  ,be  entitled  to  judgment  for 
want  of  a  reply. 

"The  criterion  for  determiniitf  whether  a 
defense  set  up  can  be  maintained  as  a  coanter- 
clalm  is  to  see  if  the  answer  sets  up  a  cause 
of  action  upon  which  the  defendant  niight  have 
sustained  a  suit  against  the  plaintifl;  and  if  it 
does,  then  sudi  cause  of  action  is  a  counter- 
claim; and  it  must  disclose  such  a  state  of 
facts  as  would  entitle  the  defendant  to  his 
action,  as  If  he  was  plalntUE  in  tiie  prosecu* 
tion  of  his  suit,  and  should  contain  the  sab- 
stance  of  a  complaint,  and,  like  it,  contain  a 
plain  and  condae  statement  of  the  facts  eon- 
stltuting  a  cause  of  action."  Ganett  t.  Love, 
8d  N.  C.  207. 

Again,  In  Askew  v.  Koonce^  118  N.  a  032, 
24  S.  O.  218,  It  la  said: 

"tlnlesB  a  defendant  has  some  matter  exist- 
ing in  his  favor  and  against  the  plaintiff  on 
which  he  could  maintain  an  independent  actiea, 
such  claim  would  not  be  a  eounterdaim.'* 

[S]  Tested  by  this  rule^  we  an  of  oDiiilao 
that  the  deftedants  have  not  alleged  a  ooon- 

terclalm. 

If  they  had  Institnted  an  Indep^ent  ac- 
tion alleging  simply  that  they  were  the  own- 
ers of  the  land  and  In  poaocsslon,  it  wmiU 
have  been  tbs  duty  of  the  court  to  entor 
Judgment  of  nfmsnlt  because  if  they  owned 
the  land  and  were  in  poaaesalon,  nothing  dse 
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appearing  Oxej  bad  no  cause  of  complaint 
The  case  would  be  different  U,  as  In  Roper 
Lumber  Oo.  t.  Wallace,  ^  N.  0.  23,  and  Sa 
YeUowday  t.  Perklnson.  167  N.  a  147,  83  S. 
E.  S41,  tbere  were  all^tlons  entitling  tbe 
d^imdaBta  to  equitable  relief*  or  If  it  had 
been  alleged  Ibat  the  plaintiffs  were  setting 
up  a  dalm  which  amounted  to  a  cloud  upon 
fbeSx  title ;  but  none  ot  these  allegations  ap- 
pear In  fbe  answer,  and,  as  tlK^  are  raying 
upon  tbe  letter  of  the  law,  they  most  abide 
b7  It 

Affirmed  on  both  appeals.  The  plaintiffs 
will  pay  the  costs  on  the  plaintiffs^  i^^teal, 
and  the  defendants  tbe  costs  on  the  defend- 
ants' appeaL 


a79  N.  C.  461) 

OAtriiDIN  T.  TOWN  OF  MADISON. 
(No.  3S9.) 

(BnpreiiM  Court  of  North  Oarolfaia.   April  21, 
192a) 

1.  ZoHITATXOir  OF  AOnOKB  <s>196(^— In  ab- 
BBNCB  or  OOVPLAZlfT,  OTHER  PBOOF  IB  IlfAD- 

vmaiM  TO  SHOW  oaubb  or  nmm  Acnoir . 
Wlier«r  no  complBiiit  bad  been  filed  In  the 
previoas  actlOD  xjpcn  whlcb  plaintiff  relied  to 
defeat  the  bar  of  Sbe  statute  of  limitatione,  he 
conld  not  introduce  parol  eridence  of  tm.j  kind 
to  cstabllih  what  eaoBe  of  action  he  intended  to 
state  so  as  to  show  that  it  was  tbe  same  ai  in 
the  pending  aetiiin. 

2.  ETinsiTca  «=al58(I9— Pjuoz,  budenci  nt- 

ADUISSIBUC    TO    FBOTX    SBOOBD  WITHOUT 

PROor  or  LOBS. 
Proceedings  in  a  court  of  record  are  evi* 
denced  hj  tbe  record,  and  proof  outside  of  tbe 
record  is  inadmisBible  to  eetablisb  such  pro- 
ceedings without  proof  at  the  loss  vr  destruc- 
tion of  the  record. 

8.  KviDiN OB       332(2)  —  OoixaiXEAL  pbo- 

OEBDIirOS  ROT  A  PAST  OT  JUOIOZAZ.  BEOOSD. 

An  affldavit  In  a  prior  action  to  set  aside 
a  noundt  for  failure  to  file  complaint,  and 
the  Judge's  findings  thereon  as  to  tbe  caoee 
of  action  plaintiff  Intended  to  state,  are  not 
parts  of  the  record  of  that  action,  hot  are  col- 
lateral thereto  and  are  not  admissible  to  show 
that  tbe  cause  of  action  therein  stated  was 
the  same  as  that  of  a  snbsaqnent  action  so  as 
to  avoid  llmltaUons. 

Appeal  ttcm  Superior  Court,  Rockingham 
County;  McEIroy,  Judge. 

Action  by  J.  O.  Qauldln,  administrator  of 
estate  of  Bessie  TlrglnlB  Gauldln,  deceased, 
against  tbe  Town  of  Madison.  S^m  a  Jndg- 
mmt  of  nonsuit.  plaintUE  appeals.  No  error. 

nils  suit  was  brought  to  recover  damages 
upon  the  allegation  tbat  the  defendant  had 
negligently  caused  the  death  of  the  plalntUPs 
Intestate  by  a  defect  In  one  of  its  streeti^ 
Imown  as  Water  street  at  Its  Innctloo  with 
the  bridge  over  the  Dan  Hver,  die  deceaaed 


having  been  thrown  violently  from  the  buggy 
in  which  she  was  riding,  resulting  in  Inidrles 
to  her  person,  from  ^Ich  she  died  on  August 
22,  1014.  X>efSndant  denied  that  it  had  been 
guilty  of  nesJlgCTce,  pleaded  contributory 
negligence,  and  specially  set  up  as  a  defense 
that  the  death  of  plaintiff's  Intestate  oc- 
curred on  August  22.  1914,  and  this  action 
was  cominenced  more  than  one  year  from 
the  said  death.  Plaintiff  replied,  admitting 
that  this  action  was  commenced  on  October 
19,  1918,  more  than  one  year  after  Us  in- 
testate's death,  but  alleging  that  an  action 
was  prevlouBly  commenced  by  sumnuHis 
whldi  was  issued  on  August  16.  1915.  and 
served  on  August  20,  1915 ;  tt  being  return- 
able to  November  term  of  the  superior  court 
of  Bocklngham  county ;  that  tbe  said  action 
was,  on  motion  of  die  defendant  therein,  dis- 
missed by  the  court  on  the  last  day  of  No- 
vember term,  1919  (December  4.  1919),  for 
failure  to  file  a  complaint ;  that  at  tbe  next 
term  of  tbe  court  the  plaintiff  moved  to  set 
aside  the  Judgment  of  dismissal  upon  affida- 
vit alleging  that  tbe  former  action  "was 
based  upon  a  claim  for  damages  for  tbe 
wrongful  death  of  Bessie  Virginia  Qauldln, 
caused  by  a  defect  in  tbe  street  of  said  town 
of  Madison."  The  motion  was  denied  by 
Judge  Webb,  then  presiding,  and  no  appeal 
was  taken.  Summons  was  tssned  in  the  pres- 
ent action  October  19,  1916,  and  served  No- 
vember 1,  1916. 

At  tbe  trial  of  the  present  action,. the  court 
below  excluded  tbe  said  affidavit  and  tbe 
Judgment  or  order  of  Judge  Webb,  and  all 
other  evidence  offered  by  plaintiff  for  tbe 
purpose  of  identifying  tbe  present  with  tbe 
former  action,  In  order  to  repel  the  effect  of 
the  statute  that  a  suit  to  recover  damages 
for  death  by  wrongful  act  shall  be  bron^t 
within  one  year  after  the  death.  Upon  tbe 
exduslon  of  all  available  and  existing  evi- 
dence offered  by  plaintiff  to  carry  the  burden 
of  tiie  Issue  as  to  tbe  bar  of  tbe  statute,  he 
submitted  to  a  nonsuit  and  appealed. 

Douglas  &  Douglas,  of  Greensboro,  J.  B. 
Joyce  and  3.  M,  Sharp,  both  of  B^deville, 
and  B.  M.  Robinson,  of  Greensboro,  for  ap- 
pellant 

O.  O.  McMlchael,  of  Winston-Salem.  J.  a 
Brown,  of  Madison,  and  Manly,  Hendren  St 
Womble,  of  Wlnston-Salem,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  Tbe  plaintiff  contends  that  the 
affidavit  of  Mr.  J.  B.  Joyce,  filed  by  him  and 
upon  which  he  based  Ids  moticm  to  set  aside 
the  former  judgment  was  comi>etent  to  prove 
the  cause  of  action  in  tbe  first  suit  In  order 
to  repel  the  bar  of  the  statute,  by  showing 
tiie  identity  of  the  cause  of  action  In  this 
caae  with  that  bi  the  former  suit  and  that 
flie  court  erred  in  exdndlng  It  We  do  not 
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asree  with  the  contention  and  hold,  to  the 
contrary,  that  the  court  waa  right  In  Its  de- 
cision upon  the  question.  No  pleading  was 
filed  In  the  first  action,  and  the  only  way, 
that  we  know  of,  to  show  what  the  cause  of 
action  was,  Is  by  the  production  of  the  com- 
plaint Itself  or  a  duly  certified  copy  thereof. 
The  complaint  Itself  la  the  "only"  evidence 
of  the  cause  of  action  alleged,  or  "Intended" 
to  be  alleged.  Nothing  else  can'  prove  It,  or, 
as  bas  so  often  been  held  by  this  court,  a 
record  is  the  "only"  proof  of  itself,  which 
the  law  will  hear. 

[2]  The  precise  question  was  raised  and 
decided  in  Bryan  v.  Malloy,  90  N.  C.  508, 
where  a  suit  was  brought  and  no  complaint 
or  other  pleading  filed ;  but  a  deposition  was 
taken  by  the  plaintiff  and  remained  on  file. 
Both  parties  were  present  when  the  deposi- 
tion was  taken,  hot  It  was  never  read  or  of- 
fered In  evidence.  The  first  action  was  non- 
suited. A  second  suit  was  brought,  but  no 
complaint  was  filed,  and  It  was  attenipted 
to  he  shown  in  the  pending  action  by  the  oral 
examination  of  the  plaintiff  In  that  action 
what  was  the  cause  of  action  therein.  Tbts 
evidence  was  excluded.  The  defendant  then 
In  the  pending  action,  In  which  pleadings 
had  been  filed,  submitted  to  a  nonsuit  and 
appealed.  This  court  sustained  all  the  rul- 
ings. The  court,  after  a  dear  discussion  of 
the  matter  by  Justice  Ashe,  closed  with  these 
words: 

"The  pi^ciple  establialied  in  these  adjudica- 
tions is,  ttiat  parol  proof  is  admissible,  and 
only  admissible  in  aid  of  the  record;  that  is, 
whenever  the  record  of  the  first  trial  fails  to 
disdose  the  precise  point  on  which  it  was  de- 
cided, it  is  competent  for  the  party  pleading 
it  as  an  estoppd  to  aver  the  Uentity  of  the 
point  or  question  on  which  the  decision  waa 
had,  and  to  support  it  by  proof.  But  there 
roust  be  a  record  to  be  aided. .  When  there  is 
no  record,  as  in  out  case,  there  la  no  founda- 
tion for  the  proof." 

In  the  later  case  of  Tomllnson  v.  Bennett, 
146  N.  O.  279,  59  S.  E.  37,  the  court,  referring 
to  the  passage  Just  taken  from  Judge  Ashe's 
opinion,  says:  "The  learned  Justice  used  the 
word  'record'  as  synonymous  with  *plead- 
iDg.*"  Justice  Connor  further  says  in  the 
Tomllnson  Case,  supra: 

"i^aintiff  encounters  another  difficulty — how 
is  the  court  to  Imow  what  the  defendant,  the 
plaintiff  in  that  action,  would  have  alleged 
therein  as  his  cause  of  action?  We  do  not 
think  parol  evidence  would  be  competent  to 
show  what  a  plaintilT  would  have  alleged  in  a 
fiom^alnt  which  was  never  filed.  *  *  *  Tho 
only  record  is  a  aummons;  no  complaint;  nu 
answer;  no  issue,  and  no  verdict — only  a  Judg- 
ment of  nonsuit,  which  in  that  case  means  a 
nolle  proaeqoi." 

Concluding  the  discussion,  and  referring  to 
the  class  of  cases  in  which  parol  evidence 
Is  admissible  to  make  more  specific  the  issues 
decided  In  a  former  action,  the  learned  Justice 


proceeds  to  the  review  of  Bryan  v.  Mallcy, 
supra,  and  says  that  Justice  Ashe  states  the 
correct  rule  in  that  case,  which  Is  that  the 
court  will  not  admit  any  evidence  to  prove 
a  record  other  than  the  record  Itself,  unless 
that  once  existed  and  has  been  lost,  or,  hav- 
ing existed,  cannot  be  produced,  and  the  bur- 
den of  showing  this  rests  upon  the  party 
relying  upon  the  record.  It  would  seem  that 
this  is  sufflct^t  authority  to  sustain  a  propo- 
sition so  universally  recognized  as  law  that 
the  best  and  only  proof  of  a  record  Is  by  the 
record,  as  In  no  other  mode  can  we  be  proper- 
ly advised.  But  there  Is  unlimited  authority 
to  sustain  it.  Commissioners  v.  Packing  Co^ 
135  N.  C.  62-68,  47  S.  E.  411 ;  Bolllns  v.  Wl<i- 
er,  154  N.  C.  569,  70  S.  E.  934;  Wade  v. 
Odeneal,  14  N.  0.  423 ;  Hughes  on  Procedure, 
pp.  14  and  749:  Munday  v.  Vail,  S4  N.  J. 
Law,  418 ;  Mondel  v.  Steel,  8  Mess  ft  W.  858. 
A  Judicial  record  is  neither  to  be  originally 
created,  nor  can  it  be  increased  or  diminished 
by  averment  out  of  or  beyond  that  record. 
Hughes  on  Procedure,  p.  749;  17  Cyc.  497, 
567,  571 ;  Dimick  v.  Brooks,  21  Vt  578.  In 
VFade  V.  Odeneal,  supra,  Buffln,  said: 

"The  question  is,  how  this  judgment  is  to 

be  proved.  Courts  of  record  speak  only  in 
their  records.  They  preserve  written  memori- 
als of  their  proceedings,  which  are  exdnsively 
the  evidence  of  those  proceedings.  •  •  • 
The  records  may  be  identified  by  testimony, 
but  their  contents  cannot  be  altered,  nor 
meaning  explained  by  parol,  ^e  acts  of  the 
court  cannot  thus  be  established." 

In  Rollins  v.  Wicker,  supra,  where  fhe 
plaintiff  proposed  to  set  up  a  record  by  parol 
evidence,  which  was  eziduded,  the  court  said: 

"Hie  mling  waa  correcL  That  was  not  the 
way  to  prove  the  fact,  even  If  the  evidence  waa 
Otherwise  competent.  The  record  itself  is  the 
primary  and  only  competent  proof  of  its  con- 
tents, unless  it  has  been  lost  or  destroyed, 
and  there  was  no  suggestion  that  it  had  been." 

A  careful  scrutiny  ot  the  aathorittes  ap* 
pears  to  diow  that  no  prindide  In  the  law  nt 
evidence  1^  mm  nnlTrarsally  accepted  an  the 
only  correct  one  aa  that  whlcta  occlndes  parol 
evldoice  to  Show  what  a  pleaffing  would, 
perhaps,  have  been  If  it  had  been  filed. 
It  must  seem  to  be  clear,  apart  from  prece- 
dent, that  a  cause  of  action  should  be  shown 
only  by  the  complaint  itself.  Any  other  do> 
trine  would  he  unsafe,  without  fhe  support 
of  a  sln^e  aonnd  reason  and  would  be  pal- 
pably wrong.  The  rule  Is  thos  teia^,  and 
aptly,  stated  in  17  Cye  SOI: 

"It  is  generally  held  that  the  proceedings, 
JudfmentB,  and  decrees  of  courts  of  record 
can  be  proven  only  by  the  record  Itself  or  a 
properly  authenticated  copy  thereof,  and  that, 
if  no  record  of  such  matter  has  ever  been 
made,  the  absence  of  the  record  cannot  be  sup- 
plied by  parol  or  otber  extrinsic  evidence;  the 
rule  whereby  secondary  evidence  ia  admitteo 
as  to  lost  or  destroyed  records  not  being  a* 
plicable." 
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Dr.  Thayer  says.  In  his  excellent  treatise 
on  Evldeuce,  at  page  390,  that,  according  to 
the  modern  and  better  view,  the  parol  erl- 
dence  rule  is  not  merely  one  of  eride&ce  hut 
of  substantive  law.  Parol  proof  Is  excluded, 
not  because  It  Is  lacking  In  evidentiary  valne, 
but  because  the  law  for  some  substantive 
reason  declares  that  what  Is  sought  to  be 
proved  by  It  shall  not  be  shown  other  than 
In  one  certain  way,  and  everything  whether 
oral  or  In  writing,  which  Is  extrinsic  to  the 
method  prescribed,  is  excluded.  Greenleaf 
on  Evidence  (18th  Ed.)  8  350;  Pltcalrn  v. 
Philip  Hiss  Co.,  126  Fed.  110,  118,  61  0.  O. 
A.  657.  In  10  B.  a  U  I  829.  p.  1121»  we  find 
U  stated  that— 

"A  judgment  and  tile  proceedings  in  the  case 
In  which  it  has  been  rendered  are  properly 
proved  by  the  record  Itself,  or  by  a  certified 
copy.  Indeed,  except  In  case  of  the  loas  or 
destrnctlon  of  the  record,  it  cannot  be  proved 
otherwise  than  by  the  original,  or  by  a  duly 
■nthentlcated  copy." 

And  In  23  R.  0.  Ll  at  section  7.  pi  168: 

"The  acts  of  a  coart  of  record  are  known 
by  its  record  alone,  and  cannot  be  established 
by  parol  testimony," 

[3]  It  in  manifest,  therefore,  that  the  affi- 
davit of  Mr.  Joyce,  and  the  findings  In  Judge 
Webb's  order  refusing  to  set  aside  the  judg- 
ment of  nonsuit  in  the  first  action,  should 
not,  and  cannot,  be  made  proof  of  the  record 
In  this  case,  nor  can  they  be  used  to  import 
into  that  record  anything  not  already  there- 
in. The  rule  admitting  only  the  record  to 
prove  Itself,  or  its  contents,  applies  only  to 
such  matters  as  originally  and  legitimately 
were  in  the  record,  and  the  record  cannot  be 
made  or  originated  by  mere  collateral  pro- 
ceedings. They  are  not  in  any  correct  or 
proper  sense,  proof  of  the  original  record. 
17  Oyc.  804.  The  rule  extruding  parol  evi- 
dence to  supply  a  pleading  never  filed,  or  to 
read  Into  any  part  of  the  record  that  which 
was  omitted  and  never  in  fact  existed  as  a 
part  of  It,  cannot  be  avoided  by  a  mere  form. 
The  law  refuses  to  rec^ve  any  kind  of  evi- 
dence, except  the  record,  to  establish  what 
It  is.  Besides,  the  affidavit  does  not  profess 
to  say  that  there  ever  was  a  record,  that  Is. 
a  pleading,  filed,  corresponding  in  kind  to 
Its  allegations  as  to  the  cause  of  action,  and 
all  it  really  does  state,  in  effect  Is  that  plain- 
tiff Intoided  to  file  snch  a  complaint  but  did 
not  do  so.  This  Is  very  far  from  complying 
with  the  rale,  and  if  we  should  allow  sncb 
procedure  we  would  be  deciding  against  all 
precedent  and  authority.  Judge  Webb  only 
stated  that  plaintiff  claims  that  the  former 
case  was  one  to  recover  damages  for  the 
death  of  his  Intestate,  and  that  Is  all  be  could 
find  upon  the  evidence. 

Unless,  at  the  time  the  suit  was  dismissed, 
there  appeared  in  the  record  of  It,  and  in 
tlie  proper  way,  a  statemoit  of  the  nature  of 


the  plaintiff's  cause  of  action,  there  is  now  no 
way  for  plaintiff  to  show  what,  in  fact,,  it 
was,  because  the  law  has  declared  that  there 
has  been  provided  a  way  for  him  to  disclose 
the  nature  of  his  cause  of  action,  and  if  that 
way  la  not  followed  there  is  no  other  way 
open  to  him.  The  way  prescribed  Is  a  com- 
plaint. Tomllnson  v.  Bennett,  145  N.  0.  279, 
69  S.  E.  37.  The  doctrine  of  the  courts  In 
respect  to  the  proof  of  judidal  records  Is 
thus  well  stated  by  Justice  Wayne,  in  Weath- 
erhead's  Lessee  t,  BaskerviU^  11  How.  329, 
13  L.  Ed.  717: 

"The  rule  in  reject  to  judicial  records  is, 
that,  before  inferior  evidence  can  be  received 
of  their  contents,  their  existence  and  loss  must 
be  clearly  accounted  for.  It  must  be  shown 
that  there  was  such  a  record,  that  it  has  been 
lost  or  destroyed,  or  Is  otherwise  Incapable 
of  being  produced;  or  that  Its  mutilation  tfom 
time  or  acddent  has  made  it  Illegible.  In  this 
last,  though,  not  without  the  production  of 
the  original  in  the  condition  in  which  It  may 
be." 

A  lost  record,  or  pleading  or  any  otliar 
part  of  the  reond,  may  be  shown  by  parol ; 
but,  b^ore  erai  this  can  be  d<»ie,  it  must 
be  shown  that  the  instrument  once  existed. 
This  Is  tlia  essoitial  flrat  pnwL  Improre- 
ment  ft  R.  Go.  Mmison,  14  Walt  442-44B, 
20  U  Ed.  pp.  867,  872;  Booldiil  v.  Massle's 
Heirs.  7  Wheat  122,  B  Lt  Ed.  414.  Ton  can- 
not even  show  by  parol  testimony  tiie  con- 
tents of  a  xecord  or  docamoit  nntU  yon  have 
establldied  its  former  «zistence  and  its  loss, 
or  the  impossibility  of  prodndng  it. 

We  discussed  fully,  in  Person  t.  Boberts, 
159  N.  C.  168,  74  B.  822,  the  question  as  to 
the  competency  of  panfl  evidence  to  diow 
what  was  tiie  cause  at  action  In  a  prior  suit 
when  no  comidaint  liad  been  filed,  and  reaA* 
ed  the  same  conclusiott  as  we  have  in  this 
case.  It  was  there  said: 

"It  appears  tbat  a  former  suit  was  brought, 
but  no  complaint  filed,  and  plaintiffs  were  per- 
mitted to  show  by  parol  what  was  the  cause 
of  action  in  that  case,  for  the  purpose,  we  pre- 
sume, of  rebutting  the  defense  of  the  statute 
of  limitations,  or,  to  be  more  exact,  the  claim 
of  titie  by  adverse  possessiott.  If  it  had  been 
material  to  show  that  the  two  actions  were 
for  the  same  cause  and  the  same  relief,  the 
rnling  wonld  be  erroneous.  The  point  was  de- 
cided against  the  contention  of  the  plaintiffs  In 
Bryan  v.  Malloy,  90  N.  G.  508,  in  which  Jus- 
tice Ashe  says:  'Verdicts,  judgments,  depo- 
sitions in  a  former  cause,  and  the  former  tes- 
timony of  deceased  witnesses  are  considered 
as  resting  on  the  same  principle. '  •  •  •  The 
plaintilfs  offered  parol  evidence  to  show  tiiat 
the  action  was  brought  to  set  aside  the  deed 
made  by  the  Slnclairs  to  Kennedy.  But  bin 
honor  excluded  the  evidence  and  the  deposi* 
tion  taken  in  the  eaoae."* 

The  ruling  In  Bryan  v.  Malloy,  snpra,  was 
approved  as  appears  from  the  above  passage 
taken  tmm  the  <vlni(ni  of  the  couKt  The. 
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case  of  Person  t.  Roberts  was  practically 
identical  with  this  one,  and  at  least  suffldnit- 
ly  so  to  control  the  present  dedsloo.  If 
the  deposition  was  not  competent  In  Bryan 
V.  Malloy,  which  Indicated  what  would  have 
been  the  cause  of  action  If  a  complaint  had 
been  filed,  we  fall  to  perceive  how  an  affidavit 
filed  in  a  collateral  proceeding  to  set  aside 
the  Judgment  by  default  can  possibly  be  ad- 
mitted to  show  the  catiM  of  action  In  the 
case. 

The  plaintiff,  In  order  to  avoid  the  con- 
dition of  the  statute  giving  an  action  for 
death  caused  by  wrongful  act  that  it  shall 
be  brought  within  one  year  after  the  death, 
has  tried  to  prove  the  impossible,  which  is 
that  he  brought  a  former  action  for  the  same 
cause  within  one  year  after  the  death  of  the 
Intestate,  when  it  affirmatively  appears,  and 
Is  act  dolled,  that  no  complaint  was  ever 
filed  in  the  former  suit,  which  could  be  the 
only  proof  of  his  allegation.  In  other  words, 
that  he  can  prove  an  essential  fact  by  some- 
thing that  never  existed.  Bryan  t.  Halloy, 
supra,  and  other  cases  we  have  dted  to  the 
like  ^ect. 

What  Is  said  herein  does  not  affect  the 
power  of  the  court  to  amend  its  record  In  any 
manner  necessary  to  make  It  speak  tbe  truth 
or  to  supply  a  missing  record  in  a  proper 
case.  That  rule  implies,  as  we  have  said, 
that  a  record,  or  an  entiy,  was  ordered  to 
be  made  wfaicb  by  Inadvertence  was  not 
made,  or,  by  derleal  or  other  mistake  or 
mishap,  an  entry  was  not  made  as  ordered, 
and  oUier  similar  cbmb. 

Judge  McBlroy  was  rliSit,  when  he  inti- 
mated i^inst  the  plaintiff  and  drove  him  to 
tbB  noDsnlt  from  wbldi  he  annaled. 

No  efroFi 


(114  S.  C.  89) 

OBANT  T.  DIBBCTOB  OENEBAL  OF 
BAILBOADS  et  aL  (No.  lOMSJ 

(Soprane  Ooort  of  South  Oarcdina.  April  14k 
1820.) 

1.  Railboads  ^6%,  Now,  YoL  OA  Key-No. 
Seriee—SuBffriTUTioN  of  Dibxotob  Genxbai. 

TQB  BAILBOAD  WITHOUT  KOtUM  HBLD  UlT- 
AYJTHOBIZBD. 

Where  pliintlff  aned  a  railroad  under  federal 
control  and  one  of  Its  emph^r^  for  injnries.  It 
was  error  to  sabstitute  the  Director  General 
in  place  of  the  railroad  without  nodee  of  the 
motion  made  at  the  trial,  though  the  attorneys 
for  tbe  railroad  usually  represented  him,  and 
he  was  not  in  default,  because  they  refused  to 
file  an  annrar. 

2.  JuDOMXifT  ^112-Tbiai,  4s>296(1)— Db- 

FADLT  IN  PBBSONAL  INJUBT  ACTION  DOES 
NOT  ADUIT  ALLBOATIONB  OF  COICPULINT. 

A  default  in  a  personal  injury  action  docs 
not  admit  the  allegations  of  a  complaint,  bo  a 
diaw  that  where  the  Director  General  of  Bail- 


roads,  who  was  Bubfltitated  as  a  party,  default- 
ed, he  admitted  the  allegations  of  the  complaint. 
waB  erroneouB;  the  error  in  such  diarge  not 
being  enred  by  a  diarge  tiiat  plalntiS  waa  boaad 
to  prove  bla  caw. 

3.  Uaoteb  and  bebvant  «=9201(1)— Ghabob 

THAT  THEBB  00UU>  BB  NO  VBBDICT  AOAXHSr 
DlBKOIDB  QBHBBAL  OF  BAZUOAM  WITHOPT 

TisnzoT  ASAnrar  romu.9  hbld  DBoirnva. 
In  a  Beetfon  hand's  aetlon  agabiat  tbe  IMiee- 
tor  General  of  Railroada  and  a  ftweman.  who  ran 
a  new  hand  car  into  an  old  one  on  whidi  plafa- 
tiff  was  riding,  a  ^arge  that  there  could  be  n» 
recovery  against  tbe  Director  General  without 
recovery  against  the  foreman  was  erroneoru, 
for  the  foreman  might  not  have  been  reivonsjble 
for  the  defective  condition  of  the  old  car,  and  the 
jury,  instead  of  treating  tbe  foreman's  act  as 
the  cause  of  the  injury,  might  have  determined 
the  condition  of  tbe  car  to  be  the  eaoae. 

Appeal  fnnn  Oommon  Plena  anndt  Court 
of  Colleton  Oounty ;  H.  P.  Bice,  Judge. 

Action  by  Edward  Grant  against  the  Direc- 
tor General  of  Railroads,  substituted  for  tbe 
Atlantic  Coast  Une  Ballroad  Company,  and 
another.  From  a  jud^rait  for  plaintiff,  de- 
fendants appeal.  Reversed. 

W.  Huger  FltsSimonB,  of  Charleston,  and 
L.  B.  Houck,  of  Walterboro,  for  I4>pellants. 

D.  B.  Penrlfoy  and  Padgett  ft  Uoorer,  all  of 
Walterbms  fOr  respondent 

FRASER,  J.  This  action  waa  broog^it 
against  the  Atlantic  Coast  line  Ballroad 
Company  and  a  section  foreman,  Mr,  Blott, 
to  recover  damages  for  personal  Injuriea. 

The  plaintiff  was  a  section  hand,  working 
on  the  railroad  and  riding  on  a  hand  car  in 
front  oC  another  hand  car,  on  which  Ur.  Hl- 
ott  was  rldtnff,  TIm  allegatkn  of  tlie  plain- 
tlfl  la  Oiat  the  car  <si  wMdi  he  was  ildlnr 
was  <ad,  hard  to  work,  and  dow.;  Oie  car 
upon  wbidi  the  aectlmt  foreman  was  riding 
was  new  and  moved  nrodi  faster;  tliat  the 
section  foreman.  Ur,  Hlott,  mn  bla  car  against 
Oie  car  upon  vrtdcb  tlie  plaintiff  was  riding 
with  sndi  force  tbat  It  derailed  Uie  idd  ear 
and  Injured  Uie  idalntlfl;  that  ttie  action 
waa  wtUfol  and  malidoua,  and  was  ttie  Joint 
act  of  the  railroad  oanpany  and  Mr.  Blott. 

The  two  defeiadantB  pot  in  a  jcdnt  answer, 
containing  a  general  denial,  and  further 
pleaded  tbat  at  the  time  of  tbe  injury,  to  win 
on  July  23,  1918,  the  railroad,  with  aU  Its 
property  and  empli^es,  bad  been  ti^en  over 
and  was  being  operated  by  the  federal  gorem- 
ment,  and  that  the  Atlantic  Coast  Line  Rail- 
road Company  had  nothing  whatev»  to  do 
with  the  managemmt  of  Its  road,  and  tbat  It 
was  In  no  way  responsible  for  fbe  injocy  to 
the  plaintiff. 

On  the  trial  of  the  case,  after  the  jury  bad 
been  drawn,  the  plaintiff  moved  to  dismiss 
the  actioD  against  the  defendant  railroad 
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Gompaii7,  and  ratetitnte  In  lien  therooC  tbe 
f)Irector  Oenoral  of  RallnmdB  u  tbe  de- 
fendant Ttie  d^mdanta'  attorneyB  Objected, 
on  Qw  groond  tbat  tbey  had  received  no  no- 
tice of  the  motion.  Tbat  wbile  tbey  ^  rep- 
resent the  Director  General  In  many  other 
cases,  they  were  entirely  without  authority 
to  represent  him  In  this  case.  The  attorneys 
for  the  defendants  stated  fraDfcly  tbat  If  they 
liad  received  notice  of  the  motion  they  would 
in  all  probability  be  authorized  to  appear  for 
him ;  yet  as  a  matter  of  fact  in  some  cases 
they  represented  antasontsttc  interests,  and 
the  Director  General  employed  other  attor- 
neys, but  they  had  no  authority  to  represent 
htm  in  tills  case  and  could  not  do  so.  The 
amendment  was  allowed,  and  the  attorney  for 
the  defoidants  was  offa*ed  the  opportunity 
to  answer  in  b^ialf  of  the  Director  (General 
at  once.  They  declined  to  mabe  what  they 
deemed  an  unauthorized  appearance.  The  Dl-, 
rector  General  was  declared  to  be  In  default, 
and  the  trial  proceeded  to  judgment  against 
the  Director  General  and  Mr.  Hlott.  Mr. 
Hiott  ai^>ealea. 

All  questions  as  to  Mr.  Hlott's  right  to  ap- 
peal from  a  substitution  of  a  codefendant 
has  been  eilmtnated  by  the  request  of  both 
sides,  and  of  course  the  court  will  not  raise 
It  of  its  own  motion. 

[1]  I.  In  the  preparation  of  the  case  the 
respondent  proposed  an  amendment  setting 
forth  the  fact  that  the  attorneys  representing 
the  defendants  here  were  tha  regular  attor- 
neys tax  the  railroad  company,  and  that  their 
district  Indnded  the  place  of  trial,  and  Uut 
they  had,  in  numerous  cases,  represented  the 
Director  General  in  the  trial  of  causes.  This 
anwndment  was  allowed  by  the  preying 
Judge  in  tlie  settlement  of  the  case  on  anwaL 
Etom  Qds  allowance  flw  defendant  appealed. 
It  was  error,  but  harmless.  The  elimination 
of  the  railroad  company  eliminated  t^e  at- 
torneys. They  did  not  reiwesent  Bie  DlreetM 
Gweral,  and  were  nnanttiorlzed  to  appear  for 
him  in  this  case. 

The  error  arises  from  a  mlBapprehenslon  of 
coQditlcmB.  In  the  hurried  legislation  at  the 
beginning  of  the  war,  the  transfer  of  the 
management  from  corporate  to  federal  con- 
trol, the  railroad  corporations  were  required 
by  the  goTemment  to  defend  suits.  As  soon 
as  other  matters  were  attended  to,  the  gov- 


ernmeat  directed  lUgants  to  bring  new  suits 
and  contlnne  tbeSx  ciA  ones  by  making,  not  the 
corporations,  but  the  Director  General,  a  par- 
ty.  The  neoessi^  for  a  sutntltutlon  was  rec- 
ognized in  this  case  by  tbe  attempt  to  substi- 
tute, and  of  tbat  the  plalntlfr  cannot  com- 
plain. We  have  been  dted  to  no  authority, 
and  we  know  of  none,  which  allows  a  person 
to  be  made  a  party  to  a  suit  without  an  ap- 
plication by  the  one  who  desires  to  become  a 
party  of  his  own  motion,  or  by  legal  notice.  If 
he  be  made  a  party  without  bis  consent  The 
railroad  corporation  and  the  Director  Gener- 
al are  separate  and  distinct  entities.  It  fol- 
lows, therefore,  that  the  order  that  att«npt- 
ed  to  make  the  Director  General  a  party 
without  his  consent,  and  without  notice,  is 
error,  and  the  exceptions  that  raise  this  ques- 
tion are  sustained. 

[2]  II.  The  presiding  Judge  told  the  Jury 
that  it  could  not  And  a  verdict  against  the 
Director  General,  unless  they  also  found  a 
verdict  against  lUs  codefendant,  Hiott.  His 
honor  also  told  the  jury  that,  when  one  Is  in 
default,  he  admits  the  allegations  of  the  com- 
plaint. This  was  not  only  misleading,  but 
error.  The  jury  might  well  have  understood 
that  the  Director  General  admitted  negli- 
gence, injury  and  the  amount  of  damage,  and, 
since  they  must  find  admitted  facts,  there 
must  only  be  a  verdict  against  the  Director 
General,  but  against  Mr.  Hlott  also.  Failure 
to  answer  is  taken  as  an  admission  in  cer- 
tain cases  only.  An  action  for  damages  is 
not  one  of  them. 

His  honcv  toiA  the  jmr  that  the  i^alntUF 
must  prove  his  case  against  the  Director  Gen- 
eral, but  the  Jury  might  be  satlsfled  with 
mudi  less  proof  of  an  admitted  case  than  one. 
earnestly  contested. 

[3]  III.  One  spedflcatlon  of  negligence  was 
the  defective  car  up(»i  whtdi  plalntUI  was  rid- 
ing. There  is  nothing  In  the  record  to  show 
that  Mr.  Hlott  was  responsible  for  the  condi- 
tion of  that  car.  The  jury  may  liave  thought 
the  c(«dltlon  of  the  old  car  was  the  proxi- 
mate cause  of  the  Injury.  If  so,  then  they 
might  have  found  a  separata  verdict  This 
exception  is  sustained. 

Tlw  Jodgmott  is  reversed. 

GARY,  C.  J.,  and  HYDBIGK,  "WAm,  and 
GAGB,  33^  concur. 
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(114  S.  C.  21) 
HOWELL  T.  SOtlTHEBN  RT.  GO.  et  aL 
(So.  lOSOa) 

(Sapreme  Court  of  South  Gordina.  April  12, 
1920.) 

1.  Master   and   sebvant  9=9264(4)— That 

TBXJCKB  on  TOOL  CAB  WERT  mSECUBE  AD- 
UIBSIBLB  'DIVDKB  FI^KADINQ. 

In  an  action  by  conductor  injured  'wben 
trndu  on  a  tool  car  rolled  al<mg  Hie  mil  ^dc 
on  the  ear  and  stnA  him,  arldence  as  to  the 
proper  method  of  loading  and  as  to  the  inaecore- 
ness  of  the  trucks  held  admissibfe  under  an 
allegation  that  the  wbeela  were  not  proper^ 
faatened. 

2.  Appbaz  and  ebbob  «s»10D0(1)— Etidbvos 
to  6ahk  effbot  as  bvxdbnox  albbadt  bb- 

obived  habmlks8. 
In  an  action  agaiost  a  railroad  company 
where  its  own  yardmaster  testified  that  trudcs 
on  a  tool  car  were  insecure,  the  admission  of 
plaintiff's  evidence  to  that  effect  was  inconse- 
gaential  if  erroneous. 

8.  BVXDBIfCE  «=»110-TnAT  VITNESS'  SUPB- 
BXOB  WAS  IK  OOUBT,  BUT  NOT  CALLBO,  BBU> 
ADUiaSIBLB. 

Where  plaintUT*  witness  who  testified  that 
he  did  not  put  braces  on  tool  car  to  keep  trucks 
from  rolling  and  that  he  was  so  directed  by  his 
snperioTt  testimony  that  his  superior  was  in 
court,  but  was  not  called,  was  admissible. 

4.  Appbai.  akd  bbbob  «=3232(1),  688<2>— Ab- 

OUHBKT  nor  IN  CA8B  AND  WXTHOUT  OBJEO- 
TXON  HADE  CANNOT  BB  QUESTIONBD. 

Where  the  reference  to  flagman  was  brought 
out  by  the  defendant  railroad  company  on  cross- 
ezaminatioQ,  an  objection  that  plaintiff's  attoi> 
ney  stated  that  the  company  gave  plaintiff  yard 
conductor  a  n^ro  fisgman  cannot  be  considered 
on  appeal,  where  the  objection  to  tiie  argument 
did  not  raise  that  point  and  the  case  showed  no 
such  argument. 

5.  Mastkb  and  bbbvant  «s>217(20)--Ooiioiio- 
tob  held  not  to  hate  assumed  bisk  or 
insecube  tbvoks  on  tool  cab. 

A  yard  conductor  held  not  to  have  assumed 
the  risk  of  injury  from  unfastened  trucks  break- 
ing out  of  the  inclosed  portion  of  a  totd  car 
on  which  he  was  riding,  where  he  was  under  no 
obligation  to  ezamiDe  that  portion  of  the  car. 

&  MaBTBB  AND  8XBVANT  «=S>289(^)— NSQU- 
OBNOB  IN  BIDING  OR  TOOL  OAB  HELD  TOB 
JVBT. 

In  an  action  bj  a  condnetor  injured  by  in- 
secure trucks  whfle  riding  on  a  tool  car,  where 
the  evidence  was  conflicting  as  to  whether  he 
should  have  ridden  on  the  car  or  engine,  motion 
tot  directed  verdict  on  the  ground  he  should  have 
ridden  on  tho  engine  was  properly  refused. 

7.'  MaSIXB  and  8BBTAHT  4»270(S>— Btidbnoe 
or  WOEK  DONE  ON  CAB  BBTOBB  XNJUBT  AD- 

laSSIBLB. 

In  an  action  by  a  conductor  hurt  when  inse- 
cure trucks  broke  out  of  box  car  portion  of  tool 
car  on  which  he  was  riding,  evidence  as  to 
work  done  on  the  car  48  hours  previous  show- 
ing that  the  trucks  were  not  firmly  fsstened  is 
admissible;  the  presumption  being  that  the  con- 
dition continued  to  exist. 


8.  Mastvb  and  sebvant  «=s>332(S)— Acqun^ 

TAL  OF  VICE  PEINCXPAL  HELD  NOT  TO  BXOH- 

KBATE  MABTEB. 
Where  injured  employ6  sued  master  and 
vice  principal,  the  exoneration  of  the  vice  orin- 
cipal  will  not  free  the  master  unless  the  vice 
principal  wag  the  only  agency  by  wbidi  tbs  in- 
jury could  have  been  caused. 

9.  APPEAL  and  EBBOB  4s»  1062(4)— Whebe 
JVttt  COBBECTLT  AN&WEBED  QUESTION,  THAT 
CpCBT  SHOULD  HAVE  DEIXBICIHED  QUBSnON 
WAS  HAB«^4CS(I. 

Where  the  jury  oorrectly  answered  a  spe- 
dal  issue,  the  fact  that  the  court  should  hav« 
detennined  tho  question  Is  no  ground  for  eom- 
plaint 

10.  BlASTEB  AND  BBBVANT  «cs»248(4)— YlOU- 
TION  or  BULKS  NOT  NBCB88ABILT  WKBhl' 
OBNOX. 

The  violatirai  by  railioad  aaslvT6  of  tbs 
company's  rules  is  not  necessarily  negligence, 
and  the  employ^  is  justified  in  vidating  the  rule 
where  to  follow  it  would  accomplish  disaster. 

Appeal  from  Common  Pleas  Circalt  Court 
of  Richland  Gonnty;    W.  M.  Townsoid, 

Judge. 

Action  by  L.  C.  Howell  aga&st  tbe  Soutli- 
ern  Railway  Company  and  another.  From 
a  judgment  for  plaintiff,  the  first  named  de- 
fendant appeals.  Affirmed. 

F.  O.  TompUnB  and  G.  J.  K!mhan,  both  of 
Ctdnmbia,  for  appellant 
D.  W.  Boblnson  and  A.  F.  Splgoier,  both 

of  Columbia,  for  respondent. 

GAGE,  J.  The  plaintiff,  who  Is  called  a 
yard  conductor,  sued  the  railway  company 
and  one  of  its  employ^  who  Is  called  yard- 
master,  for  a  tort  to  tbe  person. 

The  jury  found  a  verdict  for  the  plalnttfl 
against  the  railway  company,  and  tbe  «ni- 
pany  has  appealed  upon  22  exceptions. 

The  event  transpired  at  nlgbt,  betwixt 
Boyster  and  Colombia,  and  Royster  Is  a 
"yard"  some  three  miles  out  of  Columbia. 

The  plaintiff  on  that  night  had  charge  of  a 
train  of  cars  made  up  of  engine  and  tender, 
a  flat  car  loaded  with  lumber,  and  a  "tool 
car";  and  the  engine  was  "pushing"  tliesB 
two  cars  from  Boyster  towards  the  city. 

The  toed  car  is  described  as  "part  a  flat 
car  and  part  a  box  car" ;  the  box  ear  part  of 
It  as  tbe  train  was  then  made  iq>  constituted 
the  tall  end  of  the  train;  and  tbe  plaintiff 
was  mounted  iqion  the  top  of  Oat  end,  and 
upon  the  top  edfle  of  fbe  box  part  wlddi 
faced  towards  Qie  wgln^  and  be  was  Cadng 
tbe  engine. 

Along  the  length  of  the  tool  car  there  were 
laid  two  rails  tor  a  trade,  vpoa  wbldi  to  run 
on  and  oS  that  car  certain  trucks  wbldi  that 
car  carried  In  emergency,  to  put  eOlclmt 
trucks  under  such  bad  ordw  cars  as  should 
need  tbem  along  tbe  llnew 

These  trucks,  and  tools  beside,  were;  on 
the  rail  track  within  the  box  car  section  of 
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the  tool  car;  and  a  trapdoor  hung  betwixt 
tbe  box  car  Bectlon  and  tbe  flat  car  sectioo 
of  the  tool  car. 

Tbe  controversy  hangs  about  these  tracks 
situate  In  the  box  car  end  of  the  tool  car. 
The  teatlmonr  of  the  plaintiff  tended  to  show 
tiiat  the  train  had  proceeded  bat  a  short  dis- 
tance from  Boyster  towards  Columbia  when 
from  some  unexplained  cause  there  was  an 
ImiACt  of  tbe  cars;  tbe  plaintiff  UU  from 
tbe.top  of  the  bmc  car  section  of  Oie  totA  car, 
down  onto  the  flat  car  section  of  it;  the 
tracks  rolled  out  of  the  box  car  section,  broke 
through  the  trapdoor,  ran  along  the  rail 
track  upon  the  flat  car  section  oa  and  vnt 
the  prostrated  body  of  the  plaintiff. 

The  particular  d«Ilct  charged  against  the 
railway  onnpany  was  Its  ne^ect  to  have 
these  tracks  made  so  secure  that  they  would 
not  run  away  on  the  track  provided  for  them. 

[1,  S]  The  duty  of  the  railway  company 
ttiereabottt  Is  not  serionsly'  in  Issue,  tor  its 
trainmaster  testified  to  that  point  as  follows: 

**A  car  is  considered  properly  loaded  when 
there  are  braces  or  blocks  bcdted  down  to  keep 
ttume  wheels  from  rnnnins  ap  and  down  the 
track,  and  a  car  is  not  properly  loaded  until 
the  chain  of  the  block  is  bo)ted  to  the  floor,  and 
when  they  are  not  the  wheels  havo  a  tendency 
to  ran  up  and  down  when  the  train  it  stopped. 
These  wheels  weigh  about  1300  puunds  apiece^ 
There  were  aix  or  seven  pain  on  tliis  car." 

Beglunlng  flrat  here  at  tlw  appdlant^  first 
of  the  nine  argned  "polats,**  the  testimony  of 
the  trainmaster  makes  inconsequential  the 
competency  of  the  testimony  of  Reynolds  and 
Burt,  witnesses  for  the  plalntUf,  who  teeti- 
fled  under  dbjectiax  about  the  insecnraua 
of  tbe  trucks. 

Tbe  complaint,  however,  did  allege  that 
there  were  loaded  on  the  tool  car  "heavy 
truths  and  wbe^  not  propexly  or  safely 
braced  or  fiutened,"  and  to  Oiat  the  train- 
master, Bnrt,  and  Beynolds  all  taatlfled  with 
perfect  ctHupetence. 

[t]  2.  The  witness  Baynidds,  who  totlfled 
tor  the  plaintiff,  was  one  of  the  car  repairers 
for  the  railway  company.  He  testified  that, 
<m  the  Saturday  before  the  acddent  on  Mon- 
day, he  was  at  wc^  on  the  car,  drtlllng  holes 
mnd  putting  suflldent  braces  to  keep  ttie 
ttudu  tnm  rolling  back  and  forth  on  the 
tracks;  that  he  asked  his  superior,  a  man 
named  Sharpe,  If  he  should  work  overtime 
and  flnlsh  the  job,  and  Sharpe  answered  no; 
be  at  the  same  time  told  Sharpe  this: 

"I  told  him  I  had  got  them  eo  if  it  was  Just 
anrltehed  any  bt  the  yard  I  dldnt  Olnk  the 
tmto  would  roD  throui^.   I  said.  1  put  five 

by  nines  under  the  wheda,'  and  I  said  tibat 
wouldn't  rail  off,  I  didn't  think,  if  it  was 
ju8t  switched  in  tbe  yard.  I  said,  *I  don't 
think  it  will  roll  off  diat  car  if  they  switch  that 
on  that  track."* 

When  the  railway  company  put  up  Its 
witnesses,  Sharpe  was  not  sworn  to  con- 
tradict Reynolds. 


TLe  plaintiff  in  reply  testified  that  Sharpe 
was  at  the  instant  in  court  ^e  court  ruled 
that  so  much  was  competent,  and  we  are  of 
the  same  opinion.  More  than  that,  Oaflney, 
the  trainmaster  and  a  witness  for  the  de- 
fendant, testified  that  Sharpe  was  "rl^t 
here  In  court" 

[4]  Under  the  same  *'polnt,'*  also,  uoep- 
tlon  is  taken  to  certain  remarks  said  to  have 
been  made  by  Mr.  Spelgener  In  his  address  to 
the  Jury. 

Appellant's  counsel  said  in  oral  argument 
at  Uie  bar  that  the  remarics  arraigned  the 
railway  company  for  potting  a  negro  flagman 
to  serve  Howell  on  the  night  In  (jaestlon, 
when  before  that  he  had  be&i  served  by  a 
white  flagman. 

The  case,  however,  does  not  show  that  Ifr. 
Spdgener  made  sudi  remaAs,  and  It  does 
not  show  that  tbe  courts  att»itlott  was  call- 
ed to  such  rranaito;  It  shows  only  that  Mr. 
Tompkins  made  objection  to  Mr.  8pelgaier*8 
argument  In  these  words: 

"Mr.  Tompkins:  I  object  to  that  line  of  ar- 
gument They  tried  to  prove,  when  the  man 
was  on  the  stand,  that  we  had  taken  away  a 
flagman  from  him  and  tfven  him  another  man, 
and  he  said  he  wasn't  a  competent  man,  but  I 
drew  your  honor's  attentiou  to  the  fact  dtat 
there  was  no  allogatimi  of  Inoimipetent  hdp, 
and  you  ruled  that  testimony  out" 

And  the  case  further  shows  that  Mr.  Tomp. 
kins  not  only  did  not  object  to  the  testimony 
about  the  change  of  flagman,  but  that  clr- 
cnmstance  was  adduced  by  him  oa  the 
cross-examination  of  the  plfUntlff. 

IS]  3.  That  exception  Is  untenable  which 
challenges  the  chaise  which  the  court  made 
on  the  subject  of  the  assumption  of  risk,  and 
which  la  directed  to  a  refusal  of  the  court  on 
like  grounds  to  direct  a  verdict  for  the  de- 
fradant 

Tbe  court's  action  Is  always  referable  to 
Ow  testimony.  Under  the  testlmtwy  there 
was  no  risk  In  sight  to  be  assumed.  Tbe 
car  was  not  a  "bad  order"  rae.  Oaffn^,  the 
trainmaster^  eo  testified.   He  said: 

THiere  was  no  defect  in  that  car;  therefore 
it  would  not  be  under  the  head  oi  a  ear  d^eet" 

The  car  had  been  in  Um  bIu^  at  Columbia, 
and,  as  before  stated,  Reynolds  was  there 
■nilocklng  the  trucks'*  In  It  on  Saturday. 
Before  that  Job  was  OHnpIeted,  one  Parker 
hf  wire  fran  Spartanburg  on  May  6  ordered 
the  car  team  Columbia  to  Union  to  put  a  pair 
of  wheels  under  another  disabled  ear  at  that 
place.  On  May  7  Patksr  advised  Gaffney  at 
OcdumUa  by  wire  that  he  had  been  Informed 
that  the  car  "was  not  loaded,**  and  he  re- 
turned It  from  up  the  road  to  C(^umbla  on 
that  day,  to  have  necessary  material  placed 
on  the  car  and  to  be  forwarded  to  Union  the 
next  day  to  place  trucks  under  the  disabled 
car. 

The  car  was  so  returned  to  C<4umbia,  .and^ 
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to  Bayster,  and  Howell  was  carrying  It  from 
Boyster  Into  the  dty  to  bare  material  plac- 
ed on  It,  parBQaot  to  Parker's  direction,  when 
the  accident  occurred. 

Howell  was  therefore  pushing  a  tool  car 
which  had  In  the  box  end  of  It,  concealed 
from  his  view  by  a  trapdoor,  unblocked 
trucks  on  rails:  Gaflney,  the  trainmaster, 
testified  that— 

"It  was  not  the  duty  of  the  conductor  to  in- 
spect the  wheels  <^  tliat  car  whether  they  were 
braced  or  not** 

Dnder  this  state  of  facts  the  law  of  the 
assumption  of  extraordinary  risks  was  irrel- 
evant, and  the  conrt  so  distinctly  held- 

The  court  charged  correctly  the  law  of  the 
assumption  of  ordinary  risks,  and  in  con- 
formity with  Horton'B  Case,  233  U.  S.  492, 
34  Sop.  Ct  636.  08  L.  Ed.  1062,  L.  B.  A. 
19160,  1«  Ann.  Cas.  1015B,  476. 

That  which  the  conrt  said  about  the  as- 
sumption of  extraordinary  risks  and  now  ex- 
cepted to  need  not  have  been  said,  for  the 
testimony  did  not  show  any  such  risk.  We 
shall  therefore  not  pursue  that  Inquiry  fur- 
ther. 

Upon  no  view  of  the  testimony  could  the 
conrt  have  directed  a  verdict  upon  the 
ground  that  the  plaintiff  had  lost  tali  right 
by  an  assumption  of  the  risk. 

[I]  4.  "Point  four"  of  the  appellsnt^s  argu- 
ment has  to  do  with  the  plalntUTs  alleged 
cansative  negligence  in  riding  upon  the  tool 
car,  when  he  should  have  ridden  on  the 
en^e;  and  on  that  gronnd  a  Terdlct  was 
moved  for. 

But  Mr.  Gaffney,  an  unusually  open  mind- 
ed witness,  testified  thereabout  thus: 

"If  it  was  safe  (to  ride  on  the  tool  car)  so  far 
as  he  (Howell)  knew,  he  should  be  there." 

Howell  testified  that  he  rode  on  the  only 
place  allowable. 

Herdln,  the  engineer,  testified  to  the  con- 
trary; that  made  an  issue  of  fact  for  the 
Jury,  and  the  law  followed  hard  on  the  fact 

[7]  a.  This  "point"  In  the  brief  Is  that  the 
testimony  failed  utterly  to  show  that  there 
was  any  causal  connection  betwixt  (1)  the 
alleged  negligence  of  the  defendant  In  send- 
ing out  a  tool  car  with  unbraced  tnudv  in  It, 
and  (2)  the  injury  to  the  plaintiff. 

When  Beynolds,  the  car  repairer,  was  tes- 
tifying that  the  blotting  of  the  trucks  was 
unfinished  on  Saturday,  and  that  the  car  was 
sent  out  on  the  line  In  that  condition,  Mr. 
Tompkins  made  the  objection  now  luilsted 
upon ;  and  tbe  oonrt  ruled  thus: 

"If  this  was  work  being  done  on  the  car  be- 
fore the  acddent,  it  would  tend  to  diow  the 
condition  at  the  time  of  the  accident,  unless  a 

diange  is  shown." 

"Mr.  Tompkins:  If  it  was  the  final  condi- 
tion it  was  in  when  this  thing,  faoppened,  but 
here  is  a  car  in  the  shop  being  worked  cm,  whidi 
afterwards  went  to  Union  and  came  back  before 
the  accident,  and — 


"The  Ooort:  Tes;  but  be  can  show  the  con- 
dition from  day  to  day,  coming  up  to  the  time 
of  the  acddent  If  he  shows  it  was  ia  a  certain 
condition  on  Saturday,  the  presumption  Is  it 
continued  that  way*  unless  some  change  Is 
shown." 

The  time  which  elapsed  betwixt  the  first 
of  the  above-stated  events  and  the  second  of 
the  above-stated  events  was  at  moat  only  48 
hours;  the  car  went  out  on  the  line  after 
Saturday  night,  it  was  back  at  Boyster  on 
Monday  night,  and  the  acddmt  happened 
then.  A  condition  such  as  that  in  the  Instant 
case  proven  to  exist  on  Saturday  night  will 
be  presumed  to  persist,  without  any  inter- 
vening cause,  until  Mtniday  night  unless  the 
contrary  be  shown.   1  Greenleaf,  |  41. 

[t]  6.  The  appellant  seeks  to  bring  this 
cause  within  the  doctrine  of  Sparks  v.  Rail- 
road, 104  S.  C.  266,  88  S.  E.  730,  and  Jones 
r.  Railroad,  106  S.  0.  20,  90  S.  B.  183. 

But  the  acquittal  of  Williams  wiU  not  ef- 
fect the  acquittal  of  the  railroad,  nnless  Wil- 
liams was  the  mly  agency  by  wliich  the 
event  could  have  been  compassed;  and  the 
testimony  shows  abnndantiy  that  he  was  not 

[I]  7.  There  was  manifestly  no  error  in 
the  court's  submitting  to  the  jury  to  find  if 
at  the  instant  the  train  was  engaged  In  inter- 
state commerce.  The  Jury  answered  there- 
to, "Yes." 

The  aceptloD  Is  that  the  court  ought  to 
have  answra^  "Te^' ;  but,  it  the  fact  found 
Is  admittedly  tme,  how  matters  it  who  found 
the  fact? 

8.  The  excepOtm  ai^ed  under  p(^t  8 
Is  not  w^l  taken.  The  jury  could  not  have 
understood  the  court  to  hold  that  the  rail- 
way company  was  liable  to  the  plaintiff  iar 
the  negligence  of  another  of  its  ■wvants 
about  a  matter  unrelated  to  tSie  nUwaj  eom- 
pany's  duty  to  the  i^aintUL 

The  inquiry  was  about  a  particular  act  at 
ne^gence,  and  the  court  was  diarging  Oie 
Jury  about  that  act 

[II]  9.  The  last  and  ninth  "point"  has  to 
do  with  the  courlfs  aiarge  about  the  force 
and  effect  of  the  rules  of  the  railway  coin- 
pany. 

The  court  charged  the  Jury  that  Ute  mere 
vlolatltm  of  a  rale  did  not  neceasarilj  oon- 
stltuto  n^ligence.  TbAt  is  true.  B(.lea  are 
made  to  tosuie  safety,  and  It  mlg^it  be  that 
under  some  drcumstances  ttie  CbUowIiv  ^ 
rule  might  aoaHuplisib  dlsaatn;  so  tiiat  tbe 
Jury  oo^t  In  eadi  case  to  a^y  the  rale  to 
the  drcomstances  ot  the  cue^  except  that  tf 
the  violation  shall  be  in  the  (^dnion  of  ttie 
Jury  tbe  ^zlmate  cause  of  Uk  Injury,  tlkea 
its  violatloa  shall  operate  to  def^t  tin  serr- 
ant's  right. 

But  the  rules  IsTtdved  In  tiie  Instant  case 
have  little  or  no  relflvancy  to  flie  facts  of  ttw 
case.  The  rules  vbldi  the  appellant  proved, 
and  upon  whldi  it  relies,  are  those  with  ref- 
erence to  "InspectUm"  of  tralna 
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As  we  before  stated,  Mr.  Oaffney  dlstliictlr 
testified  tbat  It  was  not  Howe's  duty  to  in- 
spect the  particular  agency  wblch  caused  the 
event,  to  wit,  the  bracing  of  the  tmcks. 
Thei*  was  nothing  else  to  Inspect,  for  so  far 
as  the  testimony  shows  there  was  no  other 
disorder  In  the  car. 

The  testimony  also  tended  to  show  Qiat 
there  were  two  Inspectors  on  each  yard^  and 
four  Inspectors  at  Boyster. 

The  Judginent  of  the  draiit  court  la  af- 
firmed. 

OART,  a  and  HTDRICE.  WATTS,  and 
FRASGB,  JJ^  concur. 


<86  W.  Va.  204) 

ALBERT  T.  COLONIAL  FIBB  TJNDER- 
WRITEBS  OF  HARTFORD, 
CONN.    (No.  8961.) 

<aiipreni«  Court  (tf  Appeals  ot  West  Vlrsinia. 
April  18,  1930.) 

(SyOaout  hv  Court.) 

1,  InsuRANOC  «=9835(3)— Xbon  basx  ouusb 

HOST  BE  aiTTBSTANTUXLT  OOMPUSD  WITH. 

The  promissory  warranty  commonly  call- 
ed the  "iron  safe  danse"  in  a  fire  iumranee 
policy  covering  a  stock  of  merchandisa  is  a  ma- 
terial provision  of  the  contract  of  insurance, 
as  the  method  adopted  by  the  contracting  par- 
ties of  determining  tiie  amonnt  ol  loss,  and 
must  be  sobstantlally  complied  with. 

2.  IlfSOBAITOI  «S338fi(8)— lHS0aED  HSLD  KOT 
TO  BATE  srsSrAHTIALLT  OOHFUBD  WITH 
XBOn  BATE  OUt.VSK. 

Where  the  Insared  takes  no  InveiUory  of 
tiM  Stock  in  store,  except  at  the  betfnning  of 
bnslneas  about  three  montlm  before  the  date 

«f  his  policy,  and  thereafter  at  various  times 
adds  largely  to  bis  stodt  by  new  purchsses,  and 
continnee  all  the  time  to  make  sales  therefrom 
at  retail,  keeping  his  accounts  of  sacb  sales  on 
slips,  which  are  destroyed  at  the  end  of  eadi 
week,  and  only  the  figures  showing  the  amounts 
of  weekly  sales  are  transcribed  into  a  book, 
he  has  not  substantially  complied  with  the  iron 
safe  dauae,  and  his  pi^cy  is  thereby  rendered 
void. 

Error  to  Circuit  Coart,  MardmU  County. 

Action  by  George  Albert  against  the  Colo- 
nial Fire  Underwriters  of  Hartford,  Conn. 
Judgmeot  tor  defendant,  and  plaintiff  brings 
error.  Afflnned. 

Martln  Brown  and  A.  L.  Hooton.  both  ot 
Moundsville,  for  plaintiff  in  error. 

Chas.  A.  Showacre  and  James  T.  Miller, 
both  of  Monndsville,  for  defendant  in  error. 

WILLIAMS,  P.  This  action  was  brought 
toy  George  Albert  to  recover  on  a  fire  insur- 
ance policy  for  the  destruction  by  fire  on 
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January  2, 1918,  of  goods  In  a  retail  store  in 
the  city  of  Moundsville.  The  defendant  filed 
its  written  specification  of  defenses  and  also 
pleaded  non  assumpsit  After  the  plaintiff 
had  introduced  all  of  his  evidence  the  court, 
at  the  motion  of  the  defendant,  directed  the 
jury  to  return  a  verdict  for  the  defendant, 
and  after  overrnllng  plaintiff's  motion  to  set 
It  a^de,  entered  Judgmoit  thereon.  Plain- 
tiff brings  the  case  here  on  writ  of  error; 
his  counsel  ctmtendlng  that  the  court  erred 
in  not  allowing  the  case  to  go  to  the  jury  on 
his  evidence,  as  being  sufficient  to  show  a 
substantial  compliance  with  the  provisions 
and  warranties  in  the  policy. 

The  only  question  we  need  consider  la 
whether  or  not  plaintiff's  evidence  shows  a 
substantial  compliance  with  what  is  called 
the  Iron  safe  clause.  That  It  is  a  material 
promissory  warranty,  with  which  the  Insured 
must  comply  substantially,  has  been  so  fre- 
quently decided  by  the  courts  of  this  and  oth- 
er stat^  of  the  Union,  that  citation  so- 
thority  for  the  pnq^tion  is  hardly  neces- 
sary. The  policy  was  tor  91,000,  and  covered 
a  stock  ot  goods,  conalatlng  of  gents'  fnr- 
Q  idlings,  clothing,  shoes,  hats,  trunks,  and 
other  goods  usual  to  the  dothing  business, 
while  contained  in  «  frame  buUding  situate 
on  the  west  aide  of  Jeffersm  araiue,  Mounda- 
ville,  W.  Va.,  from  noon  on  the  18th  of  August, 
1917,  to  notm  on  August  18,  ISia  The  goods 
were  destroyed  by  flre  on  the  2d  day  of  Jan- 
uary, 1918.  The  policy  permitted  other  in- 
surance, and  plaintiff  carried  tB>600  addi- 
tional Insurance  on  the  same  stock  of  goods. 
The  principal  defense  is  that  plaintiff  failed 
to  comply  with  the  promissory  warranty 
called  the  Iron  safe  clause  It  required  the 
assured  to  take  a  "complete  Itanlsed  invoi- 
tory  ot  stock  (u  hand  at  least  once  In  eadi 
cal«idar  year."  and,  unless  he  had  taken  such 
inventory  within  12  months  inior  to  the  date 
of  the  policy,  he  was  required  to  take  one  In 
30  days  thereafter,  else  the  ptAlcy  should  be 
void  from  and  after  that  time.  He  was  also 
required  to  keep  a  set  ot  bo(du,  "whldi  shall 
clearly  and  i^ainly^iiresent  a  complete  reo* 
ord  of  business  transacted,  inclodlng  all  pnr^ 
chases,  sales  and  shipments,  both  for  cash 
and  credit,  from  date  of  Invoitory,*'  whldi 
books  and  inventory  he  was  required  to  ke^ 
locked  In  a  fireproof  safe,  or  in  some  place 
not  exposed  to  fire  which  might  destroy  the 
building  in  which  Hie  goods  were  kept  We 
think  plaintiff  has  failed  to  ccHuply  with 
these  covenants. 

[1 , 2]  He  proved  that  he  sold  to  Sam 
George  a  stock  of  goods  amounting  to  $3,- 
546.24,  on  or  about  May  10.  1917.  These* 
goods  were  furnished  from  plaintiff's  retail 
store,  situate  on  the  east  side  of  J^erson 
avenue,  carried  across  the  street  and  placed 
In  another  building  on  the  west  side  of  said 
avena&  He  did  furnish  at  the  trial  a  com- 
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pleCe  Itemized  list  of  the  goods  he  had  sold 
to  Sam  George.  Sam  George  then  began  a 
retail  mercantile  business  on  his  own  ae- 
count  in  this  building,  and  continued  the 
business  until  the  0th  of  July,  1917,  when,  ac- 
cording to  the  testimony  of  both  Sam  Greorge 
and  the  plaintiff,  finding  he  was  not  success- 
ful, plalntlfF  bought  the  stock  of  goods  back 
from  him.  In  this  transaction  only  $46  In 
cash  changed  hands  between  the  plaintiff  and 
said  George.  On  the  18th  of  August,  follow- 
ing his  repurchase  of  the  goods  from  George, 
plaintiff  procured  the  contract  of  Insurance 
here  sued  on,  and  continued  to  carry  on  the 
retail  mercantile  business  In  the  two  build- 
ings, situate  on  opposite  sides  of  the  street 
lie  mfilntalned  a  clerk  by  the  name  of  Floyd 
Smith  to  conduct  the  sales  in  the  store  for- 
merly occupied  by  George,  until  the  time  of 
the  flre,  and  sometimes  personally  made 
sales  therefrom.  Smith  began  working  for 
George,  when  George  purchased  the  goods 
from  plain  tiff,  and  continued  with  bim  while 
he  owned  the  store,  and  also  remained  In  the 
store  and  worked  for  plaintiff,  selling  goods 
up  untU  the  fire  occurred,  but  be  kept  an 
Itemlsced  account  of  sales  made  by  him  only 
from  August  4  to  December  31,  1017.  This 
account  Smith  isays  be  kept  at  the  request 
of  plaintiff,  for  the  purpose  of  showing  the 
sales  made  by  himself,  and  not  to  show  a 
complete  history  of  all  the  sales  in  the  store. 
Dnrljag  the  time  Smith  was  clerk,  plaintiff 
himself  also  made  sales,  at  wbicb  Smith 
says  he  kept  no  account 

PlalDtifl*8  only  method  of  keeping  an  ac- 
count at  sales  was  by  means  of  slips,  on 
which  each  sale  was  noted,  and  at  the  end  of 
each  week  the  total  amount  of  sales  for  the 
week  waa  aacertalned,  and  the  total  then 
transcribed,  shnply  as  a  cash  item,  into  a  book 
kept  for  that  purpose.  This  book  was  pro* 
duced,  and  It  abowed  that  the  total  amount  of 
aU  sales  from  the  time  the  store  was  opened 
Sam  George  in  May,  1917,  down  to  the 
Slat  of  Dec^ber,  1917,  a  period  of  more 
than  aeren  monOui,  was  $860.93.  A  calcula- 
tion shows  that  for  tills  period  of  200  secnlar 
days  the  average  dall^  sales  amounted  to 
less  than  $5.  Tet  during  that  period  of  time 
plaintiff  claims  he  purchased  and  added,  to 
the  stock  originally  sold  to  Sam  George,  oth- 
er goods  to  the  valne  of  over  $7,000,  as  ap- 
pears by  an  itemized  account  of  the  stock 
of  goods  furnished  by  plaintiff  to  defendant 
under  that  provision  of  the  policy  requiring 
proof  of  loss  to  be  furnished  the  company 
within  60  days  from  the  date  of  loss.  But  in 
his  testimony  he  admits  he  took  no  inrentory 
of  the  stock  of  goods  in  the  store  at  any 
time.  He  endeavoi'ed  to  show  compliance 
with  the  Iron  safe  clause  by  producing  some 
of  the  bills  and  a  duplication  of  others  ren- 
dered to  bIm  by  wholesale  merchants  for 
goods  which  he  swears  were  put  In  the  store 


that  was  burned.  Some  of  these  were  pur- 
chased during  tbe  time  Sam  George  ran  the 
store,  and  some  were  purchased  after  plain- 
tiff repurchased  the  store  from  George.  He 
did  not  keep  an  itemized  account  of  aal^ 
during  any  part  of  the  time  he  conducted  the 
store,  except  the  one  kept  by  the  clerk,  Floyd 
Smith,  which  was  Incomplete^  Plaintiff 
kept  his  account  of  sales  on  slips  which  were 
destroyed  at  the  end  of  each  week,  and 
tbe  gross  amount  of  the  weekly  sales  then 
transferred  to  a  book.  This  book  was  pro- 
duced, and  it  showed  tbe  total  amount  ttt 
sales  from  May  26  to  Deconber  81«  1017,  to 
be  only  about  $950. 

The  facts  in  this  case  are  tot  similar  to 
the  facts  In  tbe  case  of  Fisher  v.  Sun  In- 
surance Co.,  74  W.  Va.  694,  83  S.  E.  729,  L. 
R.  A.  191&G,  619.  wherein  we  held  that  such 
method  of  keeping  accounts  and  such  means 
of  supplying  an  Inventory  of  the  stock  of 
goods  did  not  show  a  substantial  compliance 
with  the  Iron  safe  clause,  and  therefore 
avoided  the  policy.  This  case  Is  governed 
the  principles  of  that  case  and  cases  dted  In 
the  opinion  at  pages  698  and  699  of  74  W. 
Va.,  at  page  731  of  83  8.  B.  (L.  B.  A.  191SC 
619),  to  which  we  adhere  as  being  sound,  and 
we  therefore  aflSrm  the  jndgmait. 

Judgment  affirmed. 

(86  W.  Va.  J73> 

E.  T.  BABNUM  IBON  W0BS9  FRE8- 
GOTT  CONST.  Ca   (No.  8883.) 

(Supreme  Court  of  Anwale  of  West  Tlzglnla. 

April  18,  3820L) 

(SyfUbiu  by  the  OourQ 

1.  Contra CT8  <8=>29  —  Existercs  iboh  ixt- 

TSBS  IS  QUSSTION  FOR  COUKT. 

Whetiier  a  seiies  of  letters  or  telegrams^ 
or  both,  constitutes  a  contract,  is  for  the  oontt, 
not  tbe  jury,  to  determine. 

2.  CONTBACTB  «S32&— TTkEQUIVOCAZ.  ACCKPT- 
AITCB  BT  nUOEAU  lUXEB  A  WUBIMSM  COII> 
TBACT. 

Where  an  offer  express^  or  impliedly  re- 
quires or  authorizes  acceptance  by  wire,  tbe 
Bending  of  an  nnequivo^  telegram  of  ac- 
ceptance hj  the  offeree  to  tbe  person  makiiig 
the  offer  constitutes  the  transaction  a  complet- 
ed contract 

3.  GOKTBACTS  <S=»24— ACOBPTAWd  WOT  OOHnX- 
TIONJlI.  BT  SnOQBBTIOff  OF  BLIGHT  HODIH- 
CATION  OF  OFFEB. 

If  an  offer  is  accepted  as  made,  tbe  ac- 
ceptance is  not  rendered  ambiguous  or  condi- 
tioaal  by  uniting  with  it  an  ezpreesion  of  hope 
or  suggestion  that  some  unimportant  addition 
or  modification  be  madf  in  its  terms. 

Error  to  Circalt  Court,  Wood  County. 

Action  by  the  E.  T.  Bamum  Iron  Works 
against  the  Prescott  Construction  Company. 
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Judgment  for  plaintiff,  motion  for  new  trial  are  very  dow  with  letdnc  a  job  here.  There 
denied,  and  dsfcaidant  brings  error.  Af^  !■  no  dfference  In  the  plana  for  laat  January 
firmed  present  plus." 


J.  W.  Vanderrort,  of  Parkeraburg,  J.  U 
Wolfe,  of  Ripley,  and  B,  B.  BUls,  of  Parkers- 
barg,  for  plaintiff  In  error. 

Merrick  ft  Sraltb,  of  ^ritrasburi^  tor  de- 
fendant In  error. 

LTNCH.  J.  Tbe  vindication  of  the  right 
of  the  plaintiff  to  Oe  Judgment,  challraged 
by  defendant  in  the  drcnit  court  Iqr  motion 
for  new  trial  and  here  by  writ  of  error,  de- 
pends  entirely  upon  the  eztstenoe  of  a  con- 
tract betweoi  the  parties  affirmed  1^  one 
of  ttiem  and  denied  by  the  other. 

Defendant,  a  oorpwatlon  oigaged  In  the 
constmctlon  of  bnlldings.  contracted  with  the 
county  court  of  Jackson  connty  to  erect  a 
combination  ooorttunue  and  Jail  at  Ripley, 
the  county  seat  of  that  coon^,  and  to  for* 
nish  certain  material  mannftctured  1^  plain- 
tiff, consisting  of  four  Bessemer  prison  steel 
lattice  Jail  cells,  three  No.  22  design  steel 
window  guards,  and  two  No.  18  design  steel 
lattice  entrance  doors  with  vestibnle  frames 
provided  with  rabbet  strips  for  metal  cover 
doors  to  be  locked  from  top  to  bottom  with 
an  automatic  JH.  T.  Bamum  Iron  Works  Jump 
lock  bar  and  secured  by  a  first-grade  Tale 
prison  padlock ;  all  complete  palntPd,  and  rea- 
dy to  erect  On  May  8,  1»17,  defendant  by 
letter  requested  plaintiff,  a  manufacturer  of 
the  articles  so  specified,  "to  wire  us  (defend- 
ant) a  figure  on  the  Jail  work  and  also  the 
ornamental  Iron  as  per  specification  on  the 
Jackson  county  courthouse  at  Ripley,  West 
Ya.  L.  J.  Dean,  Architect,  Huntington,  West 
Va.  [Signed]  The  Prescott  Construction 
Co."  To  tils  letter  plaintiff  replied  three 
days  later,  saying,  among  other  things: 

"That  we  have  not  had  access  to  the  plans 
and  specifications  for  this  buHdiiig,  bnt  another 
party  sent  us  a  plan  of  the  Jail  cells  and  re- 
quested 118  to  quote  them  on  the  cells  made  of 
our  standard  constmctlon,  and  also  on  our  No. 
TO  design  balcony  railing.  We  figured  that 
part  of  the  work  last  January,  and  if  there  are 
no  changes  we  could  quote  yon  on  that  part 
of  the  work,  as  we  presume  the  party  that  sent 
it  in  would  have  no  objections  to  our  doing  so, 
or  better,  we  suggest  tiiat  yon  send  us  a  sketch 
or  plan  of  just  what  you  want  us  to  figure  and 
we  will  be  glad  to  quote  you.  Have  you  been 
awarded  this  contract  or  is  ^e  matter  still  un- 
detidedf  , 

Replying  to  this  letter,  defendant  Inclosed 
a  "sketch  of  the  Jail  floor  plan  and  also  the 
full  spedflcatloDs  covering  this  part  of  the 
work,"  and  requested  plaintiff  to  "make  us 
a  price"  on  it  "complete,  but  with  separate 
prices  on  the  two  different  kinds  of  work," 
adding: 

"The  contract  for  this  building  is  to  be  let 
on  the  23d  of  thi»  month  (May)  and  so  make 
price  accordingly  and  a  few  days  longer  as  they 


Acting  upon  this  information  and  request 
and  reetathig  in  detail  the  manufactured 
product  spedfled,  plaintiff  on  May  19th  fur- 
nished defendant  the  price  therefor  "f.  o,  b. 
factory  with  freight  allowed  to  Ripley,"  and 
insisted  upon  prompt  acceptance.  If  at  all, 
"owing  to  the  existing  conditions,"  and  prtHu- 
ised  to  "do  oar  utmost  to  protect  you  until 
the  2Sth  inst"  Later  b^g  advised  by  letter 
of  June  19tfa  of  defendant's  purpose  to  jms^ 
p<Hie  an  order  for  the  cells  for  80  days  from 
that  date,  plaintiff  again  urged  promptness 
because  of  other  Imperative  demands  upon  its 
factory  capacity  due  to  like  conditions,  and 
as  an  Inducement  agreed  to  complete  the 
work  ready  for  sbipmrait  and  hold  for  In- 
stmetions  and  not  bill  it  until  shipped,  etc. 
On  the  26th  of  Jnne  defendant  wired:  "Afr 
oept  your  proposition  made  May  nlneteeoUL 
Lettor  follows  to-day." 

[1-3]  Thus  ttiere  Is  dlsdoesd  an  moondl- 
tional  offer  and  an  imcoodltftma]  acceptance 
of  the  offer,  a  concnnence  of  flte  minds  of 
the  parties  upon  the  subject-matter  of  their 
negotiations;  in  oOier  worda,  an  agreement 
incontestable  except  for  fraud,  a  consum- 
mated contract,  wheret^  plaintiff  became 
legally  bound  to  manufacture  and  furnish 
certain  definitely  prescribed  eqnipmait  de- 
sired defendant  for  a  stlpnlated  pricey 
for  the  payment  of  which  defendant  also  be- 
came honnd  Its  aocQitanoe.  Watson  t. 
Ooaat,  89  W.  Va.  463,  470,  14  S.  S.  248l  Tbo 
telegram  did  not  reserve  and  gave  no  notice 
of  an  Intention  to  reserre  by  the  inromised 
letter  fbe  tight  to  oilargek  limit,  restrict,  or 
in  any  manner  or  to  any  extent  modify  Its 
acc^tauce^  and  as  we  shall  see  the  letter  did 
not  do  so  either  expressly  or  impliedly. 
Neither  the  telegram  nor  the  letter  disclosed 
a  purpose  or  Intentloo  other  than  an  unam- 
biguous and  positive  acceptance  ot  the  offer. 
As  there  was  no  amUgoi^  dtber  in  off6r  or 
aoceptence,  the  result  was  a  completed  con- 
tract, and,  being  cconplete,  nothing  subse- 
quoitly  said  or  done  by  either  party  bound 
thereby,  except  by  their  mutual  assent,  could 
affect  the  right  of  either  of  them.  Ozzola 
v.  MusoUno,  225  Mass.  612,  114  N.  E.  733; 
1  Wllllston  on  Cmitracts,  S  72.  Giving  to  the 
letter  referred  to  the  most  liberal  Interpre- 
tetlon  and  weight  Its  language  will  allow.  It 
does  not  go  to  the  extent  attributed  to  it  by 
defendant  or  Justi^  the  conclusion  sought 
to  be  drawn  from  It.  There  Is  in  it  no  at- 
tempt to  repudiate,  alter,  or  modl^  the  un- 
conditional acceptance  effected  by  the  tele- 
gram or  to  revoke  it  or  question  the  authen- 
ticity of  the  acceptance.  All  the  letter  did 
that  Is  worthy  of  notice  was  to  state  defend- 
ant's "understanding"  that  the  offer  included 
I  "rivets"  and  "bucking  irons,"  more  as  a  mat- 
I  ter  of  favor,  we  think,  than  as  a  constituent 
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element  of  Qie  offer.  As  said  In  Taraer  t. 
McCormick,  56  W.  Va.  161,  40  S.  a  28,  67  U 
R.  A.  863,  107  Am.  St.  Bep.  904.  pts.  2  and  S 
Of  the  ayUabns: 

"A  mere  reqaesti  by  one  of  the  partiei  there- 
to, for  an  alteration  or  modification  of  a  fulljr 
accepted  proposed  contract,  vhicb  by  accept- 
ance hat  been  wrought  into  a  binding  contract, 
•  •  •  relates  to  performance  of  the  con- 
tract, and  is  not  an  element  in  the  making 
thereof,  although  written,  and  connected  •  *  * 
with  tbe  acceptance  on  a  single  sheet  of  paper, 
•0  as  to  make  of  tbe  acceptance  and  roQuest  a 
compound  loitenea." 

See,  also,  1  WlUUtoD  on  Ckmtracts,  |  70. 

As  a  matter  of  fact,  there  are  three  apeciflc 
references  to  rivets  In  the  itemized  offer 
made  by  plaintiff;  bnt  whether  "backlnff 
lions"  were  alao  Included  ia  a  qneatlon  of 
some  doubt,  nor  does  any  witness  ^ve  a  defi- 
nite or  nnderstandable  explanatltm  of  the 
pnrpoae  to  be  served  by  them.  Whether 
plaintiff  would  or  would  not  have  famished 
these  additional  articles,  had  It  been  pmnlt- 
ted  to  carry  into  execnttrai  the  terms  of  the 
agreemrat,  we  do  not  know.  But  if  it  bad 
d<nie  80,  It  would  have  been  more  a  matter 
of  grace  than  of  contractual  obligation  on 
Its  part,  or  as  required  by  any  spedflcatlon 
furnished  fbr  Its  guidance  either  In  estimat- 
ing the  cost  of  the  Jail  and  doors  or 
balcony  railing.  Nor  Is  there  anything  con- 
tained or  reasonably  Implied  In  the  letter 
that  necessitated  an  answer,  tx  rendered 
conditional  d^endant's  unqualified  accept- 
ance or  anything  that  warranted  a  breach  of 
the  contract  by  either  corpcnration. 

What  Is  said  apfdles  with  equal  force  and 
consistency  to  other  letters  and  messages 
comprising  the  correspondence.  For  to  the 
telegram  dated  June  26th  saying,  "Oonnter- 
mand  ordw  Jail  cella  until  forthrar  orders. 
Report  to  yon  later,"  and  that  of  June  28th 
saying,  "Cancel  order  of  tweuty-fiftb.  Do  not 
proceed  with  work,"  and  the  tel^ram  dated 
June  20th  saying,  "Everything  changed. 
Cancel  ordo-,"  plaintiff  In  mfij  to  tlie  first 
(»  June  27tfa  said: 

"We  do  not  understand  your  telegram  as  we 
take  It  that  you  want  ni  to  famish  tb»  work, 
and  we  are  holding  the  material  at  our  sonrea 
of  supp^,  and  we  must  know  right  away  U  you 
want  ns  to  proceed  with  the  orier  as  any  de- 
lay Trill  likely  add  to  the  cost  You  moet  like- 
ly know  that  the  window  guards  and  entrance 
doors  to  the  cell  room  will  have  to  be  buUt  in  the 
walls  as  they  are  going  up,  so  It  will  be  advis- 
able to  give  u8  all  tbe  time  yon  can  to  get  them 
made  up  and  shipped,  for  you  know  there  Is 
terrible  congestion  on  tbe  railroads  everywhere 
and  it  is  best  to  give  them  ample  time  for  de- 
liveries. Awaiting  your  early  reidy  so  that 
we  win  know  just  what  you  want  na  to  do,  we 
are,"  etc. 

And  In  tefilis  to  the  sec<nd  on  June  2&tb 
aald: 


"Please  eiplain  by  telegraph  why  yon  wish 
to  cancel.  If  it  has  anything  to  do  with  sped- 
flcetions  or  price  we  will  try  to  adjnat  It  to 
yonr  satlstactlon." 

And  replying  to  the  tidid  on  June  SOtb 
said: 

"Your  reply  is  quite  indefinite  and  we  will  be 
glad  to  have  you  write  na  folly  and  explain  Just 
what  changes  have  Iwen  made  and  how  it  wHl 
affect  the  cell  work,  and  it  is  more  than  likely 
that  we  can  use  the  same  nuterial  that  we  are 
holding.np.  It  Is  to  your  advantage  to  get  tbe 
matter  adjusted  at  the  earliest  possible  mo- 
ment, and  we  trast  yon  will  send  drawings  (or 
pencil  sketch  will  do)  Bbowing  dungea,  and  we 
will  tell  you  jnat  -wlut  we  can  do." 

And  again  on  July  Utb  pi«inMfr  wrota 

saying: 

"We  assume  that  this  work  wffl  be  Mqnfred 
and  the  dianges  will  not  affect  the  number  of 
cella,  but  of  course  we  cannot  determine  that' 
until  you  send  us  the  particnlara.  We  want  to 
f aifiiflh  the  work  and  want  to  do  everytiiing  wa 
can  to  help  you  get  the  matter  straightened.** 

Instead  of  indicating  uncertainty  or  doubt 
as  to  the  existence  of  a  valid  and  binding 
contract,  these  letters,  properly  construed.  In- 
dicate plaintiff's  recognition  of  the  contract 
and  Its  Inalstenoe  upon  defendant's  permis- 
sion to  perform  It,  and  In  addition  show  a 
willlDgness  to  make  all^t  modlficationa  and 
adapt  itself  to  the  diangea,  If  any.  that  wm 
made  subsequently. 

It  Is  scarcely  necessary  to  note  the  objec- 
tion predicated  upon  lack  of  anthorl^  In 
Glen  Franklin,  a  temporary  employ^  In  de- 
fendant's t^ce,  to  bind  defendant  by  the 
tdegram  of  June  26th,  because  the  l^ter 
of  that  date,  written  by  the  general  manager 
when  he  knew  that  within  less  than  two 
hours  before  Franklin  had  prepared  and  aent 
the  message,  virtually  approved  and  cw- 
flrmed  the  acceptance  thus  concluded 

Rulings  upon  instructions  tendered  and 
requested  by  the  parties  and  which  were 
either  given  or  refused  are  so  emmeooa.  It 
Is  said,  as  to  necessitate  reversal  of  the 
Judgment  and  grant  of  a  new  trial.  In  that 
conclusion  we  cannot  cmcnr.  No  mxiam 
crltldam  is  urged  against  the  Instmctions 
propounded  to  the  Jury  on  behalf  <tf  plaintiff 
except  Nofl.  1  and  "A."  The  conduMoa  here- 
tofore reached  ctmcemlng  the  completed  ccn- 
tract  effected  by  acceptance  of  the  offra  beara 
directly  upon  the  merits  of  N&  1  and  attowB 
it  to  be  relevant  and  appropriate,  Tim  qiK» 
tl4Mi  whether  certain  letters  or  tdegrama,  or 
both,  ctmstitttte  a  contract.  Is  one  to  be  do- 
termlned  by  the  court  13  O.  J.  782.  Fairly 
considered,  "A"  la  not  amenable  to  crltldam. 
It  rli^tly  reused  to  give  weight  to  dtftaai^ 
ant's  letter  of  June  26th  for  reasons  already 
stated.  The  refusal  of  defotdauta  instm^ 
U«is  Nos.  2,  3,  4,  and  S  was  not  wrongful, 
but  rl^t,  considered  In  oMinectton  with  tiio 
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Instead  ot  quoting  the  words,  tody  of  the  minor  chfldren,  for  temporarr  and 


facta  proved, 
"we  will  tell  yon  Just  what  we  can  do,"  as 
they  appear  In  plaintUTB  letter  of  Jnne  SOLh 
referring  to  changes  In  Jail  cell  plans,  In- 
stmctlon  No.  2,  doubtless  InadvertCTlly, 
made  the  sentence  read,  "oould  not  tell  what 
It  (plslntUO  would  do."  Then  Is  In  that  let- 
no  language  having  such  import  or  mean- 
ing, as  win  appear  fnxn  tlie  reading  thereof. 

No.  3  Is  faulty  for  a  similar  reason.  While 
not  auoting  any  language  used  In  tbe  same 
letter,  it  vlrtuaUy  repeats  what  Is  said  In 
NOi  2  on  die  same  subJeeL  What  has  been 
ranarked  already  ragardlng  rivets  and  buck- 
ing Irons  appllea  wiOi  equal  force  to  lnstmo> 
tlon  No>  4  and  need  not  be  rweated.  No. 
S  proceeds  upon  the  theory  that  plaintiff  had 
begun  preparations  for  the  performance  of 
the  work  required  tm  the  oompletlon  of  the 
Jail  cells  and  balcony  railing  befone  the 
consummatifHt  of  the  contract,  and  that  hav- 
ing done  so  was  not  entitled  to  any  compeu* 
saticm  fcHT  snch  preliminary  work.  There  is 
In  the  case  no  proof  Justifying  such  an  In- 
8 traction,  so  far  as  we  are  able  to  perceive, 
aqd  for  that  reason  and  others  heretofore 
noted  It  was  refused  itnverly. 

Judgment  affirmed. 


(uo  as.  am 

BHramB  T.  SEK)BTBR 

(Biv<me  Goort  of  Oeorgla. 


(Ko.  16TS.) 
April  14,  1920.) 


(Syltabua  by  tte  Court,; 

DruraasT.  ahd  noirmnx  4ta>19(8)— DiTraoa 
«s»7S— Puumra  <|sa332— FuiimiT  bub- 
lUTs  HiifB»T.r  TO  JuusDionon  or  ooobt  ur 

WHICH  HZ  BBUlOB  AOTIOET!  UXUCT  80UOHT 
III  OBOeS-FETITION  HKU)  PEailNBKT;  OBOSS- 

buj.  prayxhg  fob  bkukt  gebhane  to  obiq- 
xiTAL  prnrion  need  hot  bs  bxbvbo. 

A  hasbsnd  sued  his  wife  for  a  divorce  on  the 
ground  of  cruel  treatment.  The  petition  alleg* 
ed  that  at  tbe  time  of  inatStotinf  the  action  the 
plaintiff  was  a  citizen  of  Fulton  county,  where 
the  suit  was  brought,  and  that  the  plaintiff  and 
the  defendant  had  been  citizens  thereof  for 
more  tlian  12  months  next  preceding  the  filing 
of  the  petition;  that  the  parties  bad  four  minor 
<UIdren,  of  the  ages  of  9,  8,  7,  and  3  years; 
and  that  the  plaintiff  had  cared  for  them  since 
the  separation  of  himself  and  wife,  and  expect- 
ed to  continue  to  support  them.  The  defendant 
filed  a  verified  answer,  wherein  the  alleged  res- 
idence of  her  husband  and  herself  waa  admit- 
ted as  stated  in  the  petition.  She  denied  that 
she  had  ever  been  guilty  of  any  of  the  acts  of 
cruelty  alleged  against  her,  but  averred  that 
the  plaintiff  had  been  guilty  of  cruelty  toward 
her,  setting  forth  spedfic  instances,  and  that 
the  plaintiff  had  also  been  guilty  of  frequent 
acts  of  adultery  with  a  named  woman.  The 
defendant  therefore  prayed  for  a  divorce  from 
the  plaintiff.   She  further  prayed  for  the  cus- 


permanent  alimony,  and  for  counsel  fees.  The 
defendant  subsequently  bad  an  amendment  al- 
lowed to  her  answer,  in  which  she  averred  that 
the  plaintiff  was  not  residing  in  Fulton  county 
at  the  time  he  brought  suit  against  her  for  di- 
vorce, and  that  he  had  never  been  a  resident 
of  the  state  of  Oeoi^la,  and  that  he  was  not  in 
the  state  at  the  time  of  brini^ng  biS  action,  and 
had  not  thereafter  been  in  the  state.  She  pray- 
ed that  tbe  action  against  her  be  enjoined  until 
the  question  of  alimony  and  counsel  fees  could 
be  adjudicated,  and,  as  plaintiff  was  beyond  the 
jurisdiction  of  the  court,  that  his  attorneys  of 
record,  who  instituted  the  action  for  divorce  in 
bis  behalf,  be  served  with  her  cross-petition. 
An  order  was  granted  that  the  defendant  show 
cause  why  the  prayers  of  tbe  tvoss-petition 
should  not  be  granted,  and  tbat  the  attorneys 
of  record  for  tiie  plaintiff  be  served  with  the 
crosa-petitiim  and  amendment  thweto.  They 
were  so  served.  Upon  t^e  hearing  counsel  for 
the  plaintiff  appeared  for  the  sole  purpose,  as 
stated,  of  making  the  point  that  the  plaintiff 
had  not  been  personally  served  with  the  cross- 
petition.  The  court  thereupon  passed  the  fol- 
lowing order:  "Upon  oral  demnrrer  to  defend- 
anf  B  application  to  enjoin  plaintiff's  suit  for 
divoKe  until  provifdon  for  alimony  is  made, 
and  for  temporary  alimony,  it  is  ordered  that 
said  injonetion  and  temporary  alimony  be  de- 
nied, upon  the  ground  that  service  upon  attor- 
neys for  a  nonresident  plaintiff  is  InsuiDdent.'* 
ffetd,  that  the  court  erred  in  granting  such  or- 
der. The  plaintiff,  by  bringing  the  action  for 
divorce  in  the  superior  court  of  Fulton  county, 
had  submitted  himself  to  tbe  Jurisdiction  of  the 
court  The  relief  sought  in  the  cross-petitioa 
was  pertinent,  and  could  be  rightfully  urged 
against  the  plaintiff,  and  it  was  not  necessary 
that  he  be  served  with  the  cross-petition.  Civ. 
Code  1910,  H  5406,  MIO^  5M7;  Gilpin  v.  Oil- 
pin,  12  Colo.  804,  21  Pae.  612;  14  Oyc  fflBi 
15  G.  J.  798,  Sll;  Oallaway  t.  Jones,  19  Ga. 
277;  Markbam  v.  Huff,  72  Oa.  S74;  Caswell 
V.  Bunch,  77  Ga.  604 :  Moore  v.  Medlock,  101 
Ga.  94,  101,  28  S.  £X  836;  Bay  v.  Home,  etc, 
Co.,  106  Ga.  492,  32  S.  EL  606;  Home  Mixture 
Guano  Co.  v.  Woolfc^  148  Ga.  667,  97  S.  B. 
687. 

(a)  Under  the  practice  in  this  state  there  is 
no  requirement  for  service  of  a  cross-bill  or 
answer  praying  for  afiirmative  reUef  which  Is 
germane  to  the  original  petition.  Where  sndi 
reHef  is  sought,  a  plaintiff  cannot  dismiss  Ms 
action  for  tbe  purpose  of  avoiding  It,  notwith- 
standing he  has  not  been  served. 

(b)  This  case  is  clearly  distinguishable  from 
Baldwin  v.  Baldwin,  116  Ga.  471,  42  S.  H.  727, 
and  StaUings  v.  StalUngs,  127  Ga.  469^  06  8. 
E).  460,  0  L.  B.  A.  (N.  8.)  098. 

Error  from  Superior  Court,  Fnlton  Oonn- 

ty ;  J.  T.  .Pendleton,  Judge. 

Suit  for  divorce,  on  the  ground  of  cruel 
treatment,  by  Arthur  Shorter  against  Lillian 
Shorter,  with  answer  and  cross-petition, 
praying  for  a  divorce,  custody  of  children, 
temjMrary  alimony,  and  counsel  fees,  and 
to  enjoin  the  action  pending  adjndlcatum  ot 
alimony  and  counsel  fees.   Injunction  and 
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temporary  alimony  denied,  and  defendant 
brings  error.  Berersed. 

Hlnea;  Hardwlck  &  Jordan,  of  Atlanta,  for 
plaintiff  In  error. 

Branch  &  Howard,  of  Atlanta,  for  defend- 
ant In  error. 

FIS^  C  J.  Jadgment  reversed.  All  the 
Jnstlcee  concur,  except  GILBEBT,  J.*  absent 
tot  providential  cause. 


(UO  Os.  89) 

BBOWN  et  aL  V.  HABDEN.   (No.  HOB.) 
(Snprenie  Conrt  of  Qeorgia.   April  14|  l^a) 

(ByUahUM  hy  the  Court.) 

1.  Habeas  cobpus  «=956,  92(1),  99(3,  6),  109 
— coubt  on  dbmubbeb  mat  dismiss  wbit, 
wuere  it  aftibmativblt  shows  legal  be- 
6tbaint;  when  fekson  detained  is  befobe 
codbt,  betteb  fbactice  ib  to  inq1tibe  in- 
TO CAUSE  or  kestbaint;  wish  of  minob  as 

TO  CUSTODZ,  WHILE  TO  BE  C0N8IDEBBD,  IS 
NOT  MK0B8SABZLT  CONTBOLUIfO;  HOTWITH- 
SIANDINa  WISHES  OV  A  UIHOB  OVXB  14, 
OOOBT  HAT  AWABn  ODBTOnT  TO  A  TBIBV  PXB- 
80H,  in  IHIEEIBT  OT  CHILD. 

Tbia  was  a  contest  for  the  coitodr  of  three 
minor  children,  to  wit,  a  girl,  aged  18,  and  two 
boye,  aged  respectively  14  and  1ft,  years.  The 
petition  wae-broaght  by  the  graodmother  of  the 
cbildreo  against  the  mother  and  a  third  person, 
on  whose  land  the  mother  lived.  It  was  alleg- 
ed that  the  mother  was  a  lewd  woman,  and 
that  she  was  living  in  a  state  of  adultery  with 
the  codefendant,  that  the  mother  bad  recently 
given  birth  to  an  illegitimate  child,  that  the 
mother  was  under  the  control  of  the.  codefend- 
ant and  that  through  his  control  of  the  mother 
he  held  the  children  in  a  state  of  involuntary 
servitude.  To  the  petitkm  for  liabeaa  corpus 
the  defendants  demurred,  upon  the  grounds 
that  there  was  a  misjoinder  of  partiee  defend- 
ant, and,  it  appearing  that  the  youngest  of  the 
children  was  over  14  years  of  age,  the  court 
was  without  jurisdiction  to  grant  the  relief 
prayed.  The  demurrers  were  overruled.  Upon 
tlie  trial  of  the  case  the  daughter  and  the  elder 
son  stated  that  they  preferred  to  live  with 
thdr  mother.  The  younger  son  stated  that  he 
derired  to  live  with  an  UB^e.  The  court  award- 
ed the  custody  of  the  younger  son  to  the  uncle 
•elected  by  him,  the  elder  son  to  another  nnde, 
and  the  daughter  to  an  aunt.  The  finding  of  the 
ordinary  was  approved  by  the  judge  of  the  su- 
perior court  on  an  appUcation  for  certiorari, 
and  the  defendants  excepted,  field: 

(a)  Where  an  application  for  the  writ  of  ha- 
beas corpus  affirmatively  shows  on  its  face 
that  the  restraint  complained  of  is  legal,  the 
court  bcLOre  whom  the  writ  is  made  returna- 
ble has  the  power,  on  demurrer,  to  dismiss  the 
writ  and  remand  the  applicant.  Smith  v.  BfU- 
ton,  149  Ga.  28,  96  S.  B.  607.  Nevertheleaa, 
where  the  person  detained  is  before  the  court, 
the  better  practice  is  to  inquire  into  the  cause 


of  the  restraint,  and  pass  such  order  as  the 
justice  of  the  case  requires.  Simmons  v.  Geor- 
gia Iron,  etc..  Co..  117  Ga.  305.  43  S.  E.  780, 
61  L.  R.  A.  789.  See,  also,  Plunkett  v.  Hamil- 
ton, 136  Ga.  72,  80,  70  S.  E.  781,  784.  35  L.  B. 
A.  (N.  S.)  583,  Ann.  Cas.  1912B,  1259. 

(b)  In  habeas  corpus  proceeding  to  deter- 
mine who  is  entitled  to  txA  custody  of  a  minor 
over  the  age  of  14,  the  wish  ot  the  minor,  while 
entitled  to  doe  consideration,  is  not  In  all  dr- 
cumstances  necessarily  controlling.  Where  the 
respondent  is  shown  to  be  an  Improper  person 
to  have  the  custody  of  such  ctiild,  the  court  may 
exercise  its  discretion  as  to  whom  the  custody 
of  such  child  should  be  given,  and  shall  have 
power  to  award  the  custody  to  a  third  person. 
The  interest  of  the  child  must  be  given  consid- 
eration. Civ.  Code  1010,  {  2972;  Hunter  v. 
Dowdy,  100  Ga.  644.  28  S.  E.  387;  Barlow  t. 
Barlow,  141  Ga.  635.  81  S.  E.  433.  62  L.  B.  A. 
(N.  S.)  683(2). 

(c)  The  demurrer  to  the  petition  and  the  mo- 
tion to  quash  the  writ  upon  the  grounds  atated 
were  properly  overruled. 

2.  Habeas  coup  us  «=»85(1)— Evidence  as  to 
bad  beputation  of  mothlcb  of  hinobs  and 
hkb  codkrndant  fob  obastiit  hxld  as- 

MI58IBIX. 

Upon  the  trial  of  the  case  the  court  admit- 
ted evidence  that  the  general  rqintatlon  of  the 
mother  for  chastity'  was  bad,  and  that  the  gen- 
eral reputation  of  the  codefendant  for  chastity 
was  likewise  bad.  Objectioo  was  urged  to  the 
admissibility  of  this  evidence,  upon  the  ground 
that  the  same  was  irrelevant  and  immaterial. 
■B^ld,  that  the  evidence  was  properly  admitted. 
Moore  v.  Doner,  128  Ga.  90,  57  S.  E.  U0(2). 

3.  Habeas  cobpds  «==»S5(1)— ijtrrEB  of  u- 

nOE  DADGHTKE  HELD  ADIOSSIBLB  AS  BXAS- 
IHO  ON  HBB  WISHES  AS  TO  CnSTODT. 

Upon  the  trial  a  letter  alleged  to  have  been 
written  by  the  minor  daughter  a  short  time 
before  the  hearing,  in  which  she  indicated  a 
wish  to  leave  the  home  of  the  mother,  was  ad- 
mitteo  in  evidence.  HttO^  that  the  execntion 
of  the  letter  by  the  dangbter  ms  prima  facie 
proved,  and  the  letter  was  admissible  in  evi- 
dence under  the  facts  In  this  ease. 

4.  Persons  pboper  to  have  cvstodt  of  hi- 

NOBB. 

The  court  was  authorized  to  find  that  the 
uncles  and  the  aunt  to  whom  tJie  custody  was 
awarded  were  proper  persona  to  have  the  custo- 
dy of  the  minors,  and  that  tbey  were  financial- 
ly able  and  willing  to  support  and  educate  ihm 
chUdreiu 

5.  OVEBBUUNO  or  CEBTIORABI. 

The  ordinary  by  whom  the  writ  of  habeas  cor- 
pus was  issued  and  heard  committed  no  error  £b 
any  of  the  rulings  complained  of,  and  the  jDdg% 
of  the  superior  court  did  not  err  in  orerruUnc 
the  certiorari. 

Error  from  Superior  Coor^  iMU&a  Ooaxt- 
ty ;  J.  L.  Kent,  Judg& 

Habeas  corpus  by  Mrs.  B.  A.  Harden 
against  Mrs.  N.  O.  Brown  and  another  for 
the  custody  of  three  minor  children  of  de> 
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fendant  Brown.  Oiutody  of  boy  aged  14 
awarded  to  an  nnde  selected  by  hiui,  and  cus- 
tody of  older  boy  awarded  to  another  uncle, 
and  custody  of  dan^ter  awarded  to  an  aunt, 
which  finding  was  approved  by  the  superior 
court  on  applloatlMi  for  certiorari,  and  de- 
faidants  CKcept  and  bring  error.  Afflrmed. 

J.  S.  Adama,  ot  DubUn,  flor  i^alntlfllB  In 
error. 

R.-  San  Oamg,  of  DnbUn,  for  deCudant  In 
error. 

OBOBOB»  J.  Jndsmeait  afflrmed.  All  the 
Jnsticea  concur,  except  GIIiBaRT,  J«  absent 
tor  proTidentlal  cause. 


(150  Ga.  92) 

UeBRIDB  t.  STATB.   QXtt.  1808.) 
(Snpnme  Court  «(  Qeoxfia.   Amffl  IS*  1020.) 

(SvUaiuu      th«  OovrL) 

1.  WmrxssES  «»86ia),  3W,  414a)-OK  m- 

PKACHMKHT     BT     DiaPaOVXNQ  IXaTIUOITT 

SBowina  ooniRADicTOBT  BTATwaama  and 

aSHBKU.  BAD  CHABAOTKB,  KTIDSNCS  AS  TO 
esmEBAL  eooo  OHABAOTEB  ADMISSIBUS. 
Where  It  la  aoniht  to  Impeach  a  wltDess  ixj 
dbprorlng  the  Cscts  testified  to  by  him,  by 
proof  of  cootradictory  statemuts  pterionsly 
made  by  him  as  to  matters  relevant  to  Us  tes- 
timoDy  and  to  the  case,  and  by  evidence  aa  to 
his  seneral  bad  charact«-,  evidence  of  his  gen- 
eral good  character  is  admissible  to  soatain  him, 
and  the  jary  in  passiiig  on  his  credibility  may 
consider  the  evidence  as  to  his  good  character 
in  eonnecti<m  with  all  three  <a  the  methods  by 
whidi  it  is  sought  to  imprach  him.  Tbe  por^ 
tkins  of  the  charge  in  respect  to  Impeaehmat 
«f  witnesses  are  not  subject  to  the  criticisms 
made  thereon  in  the  first  ground  ot  the  motion 
for  a  now  ttiaL 

2.  Chasoe  or  coubt. 

The  instmctious  as  to  the  presumption  ot 
malice  upon  proof  of  the  homicide  with  a 
deadly  weapon  were  not  erroneous  for  any  rea- 
son assigned. 

&  CanoNAi,  -LAW  ^868(2)  —  Gbasob  that 

JUST  BBQUBSTina  BEPOBT  OT  DIFBNDAlfT*8 
BTATEIUNT  HUST  BELT  ON  SVIDBNOI  THST 
HAD  HBABD  OBJXOTIONABXJi  A8  WZIHnBAW- 
XNO  STATXHEAT  IBOU  JUBT. 

A  ground  of  the  motioa  complains  that  the 
court  erred  as  follows:  "After  the  jury  had 
retired  to  consider  their  verdict,  they  returned 
Into  the  courtroom  with  the  request  that  they 
be  furnished  the  steoograpbic  report  of  certain 
parts  of  the  dejEendanfs  statement;  wheteupon 
the  court  instructed  the  foreman  as  follows: 
'Well,  I  couldn't  let  any  notes  or  written  evi- 
dence go  out  before  you  in  this  case.  Tou 
will  have  to  rely  on  the  testimony  you  have 
heard/ "  So  much  of  the  instruction  as  di* 
reeled  the  jury  that  "you  will  have  to  rely 
«tt  the  testimony  you  have  heard"  is  not  cause 
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for  a  new  trial  cm  the  ground  that  it  "with- 
drew from  the  eouBideration  of  the  Jury  the 
defendant's  statement"  The  charge  of  the 
court  In  reqteet  to  the  prisoner's  statement  was 
dear,  full,  and  correct  and  ther^ore  it  was  not 
probable  that  the  jury  eoidd  understand  that 
the  court,  in  using  the  language  last  quoted,  in- 
tended to  withdraw  from  their  consideration  the 
statement  made  to  them  by  the  accused. 

4.  GnntniAK  uv  «Ea864(3),  413<1>— Diola- 

BATION  OF  AOOUSKD  HBU)  PBOPEKLT  KX- 
OLUDBD  AS  aELV-ailTIHO  AHD  RQT  BES 
OBBTX. 

It  was  not  error  to  refuse  to  allow  a  wit- 
Dcas  for  the  accused  to  teatify  that,  after  the 
accused  had  gone  a  quarter  of  a  mile  from  the 
place  of  the  homicide,  he  said  "he  would  go 
back  and  stay  till  somebody  came."  He  did 
not  go  back.  The  declaration  would  have  been 
merely  a  self-serving  one^  ud  was  not  a  part 
of  tlie  rei  gestn. 

5.  Cbiuinai,  law  ^s>404— Bxoi.nsxoir  of  ah- 

8 WEE  TO  qUXSTION  WAS  NOT  EBBOB. 

Nor  was  it  error  to  refuse  to  allow  a  wit- 
Dees  to  answer  the  following  question:  "If  a 
man,  say,  between  2  and  8  o'dock,  had  been  so 
drunk  that  he  couldn't  rit  ap  in  a  boggy,  yon 
think  at  4:30  you  would  have  been  able  to 
smell  whisky  mi  him?"  Mmorer,  it  doe*  not 
appear  what  witness*  anmrar  wmild  have 
been. 

6.  SurvioiEWCT  or  evidence. 

The  evidence  authorised  the  verdict,  and 
die  court  did  not  err  in  refusing  a  new  triaL 

Brror  trom  Snperlor  Goort,  Mnsoivee  Ootm- 
ty ;  6.  H.  Howard,  Judge 

J.  T.  McBrlde  was  convicted  of  murder 
with  recommendation  of  life  imprisoiunent, 
his  motion  for  a  new  trial  was  dflnlad,  and  he 
brings  error.  Affirmed. 

Geo^  O.  Palmer,  Frank  D.  BNdey,  and  V.  T. 
Miller,  all  of  Goluubna^  far  lAaintUr  In  error 
O.  F.  HcLeugblln,  Sol.  Gen.,  ot  Oolmnbus 
and  GllfliDrd  Walto,  Atty.  Gol,  tar  the 
Statei 

FISH,  a  J.  [1]  Under  an  Indictment 
charging  J.  T.  AIcBride  with  the  mnrder  of 
Joe  Bailey,  he  waa  foond  guilty  as  diarged, 
with  a  recommendation  of  life  imprisonment 
He  ezcetrted  to  the  overruling  of  his  motion 
for  a  new  trial.  One  ot  the  grounds  of  the 
motion  is  that  the  court  erred  in  ffhflrytng  the 
Jury  as  follows: 

*A  witness  may  be  Impeached  by  disproving 
the  facts  testified  to  by  him.  A  witness  may 
be  imi>eached  by  contradictory  statements  previ- 
ously made  by  him  as  to  matters  relevant  to  bis 
testimony  and  to  the  case.  A  witness  may  be 
impeached  by  evidence  as  to  his  general  baA 
character.  A  witoeas  may  be  sustained  by  sim- 
ilar proof  of  good  character.  Whether  a  wit- 
ness has  been  impeached  is  for  a  jury  to  deter- 
mine from  all  the  evidence  in  the  case,  after 
considering  the  witness'  testimony  and  the  tes- 
timony of  the  other  witnesses,  and  the  eviduioe 
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of  witnesses  who  may  testify  In  his  behalf,  If 
any.  You  are  the  sole  judges  of  the  credibility 
of  the  witnesses,  as  I  have  already  said. 
Whether  a  witnets  bfts  been  Impeached  is  a 
question  for  your  determination.  You  can  be- 
Uere  a  witness  or  witnesses  under  fuTestige- 
tion,  or  you  can  believe  the  other  witness  or 
witnessei,  aa  I  have  stated.  After  all,  it  is  a 
question  for  your  sole  determination." 

One  of  the  grounds  of  error  assi^ed  upon 
this  Instruction  Is  that — 

"It  Is  not  true,  'when  it  is  sought  to  impeadi 
a  witness  by  ^tber  of  these  nodes,  the  cred- 
ibility of  a  witness  may  be  restored  proof 
of  general  good  character.*  " 

The  court  did  not  so  expressly  instruct  tlie 
Jury,  nor  is  the  language  of  the  Instructlou 
fairly  susceptible  of  such  construction.  The 
charge  followed  the  statement  of  the  three 
methods  for  the  Impeachment  of  witnesses,  as 
prescribed  by  the  ClvU  Code.  i|  6880,  6881, 
6882.  The  instruction  that  "a  witness  may 
be  sustained  by  similar  proof  of  good  charac- 
ter" Immediately  follows  the  statement  that 
"a  witness  may  be  impeached  by  evidence  as 
to 'his  general  bad  character."  And  it  may 
be  that  the  charge  that  "a  witness  may  be 
sustained  by  similar  proof  of  good  character" 
should  properly  be  construed  as  referring  to 
a  witness  sought  to  be  Impeached  by  evidence 
of  his  bad  character,  or,  at  least,  to  one  so 
sought  to  be  impeached  and  also  by  proof  of 
contradictory  statements  previously  made  by 
him.  However,  If  the  proper  construction  of 
the  language  used  by  the  court  is  that,  where 
it  is  sought  to  impeach  a  witness  by  all  of 
the  three  methods  stated,  the  witness  may  be 
sustained  by  proof  of  good  character,  In  other 
words,  that  evidence  of  his  good  character 
may  be  considered  by  the  Jury  in  connection 
with  one  or  more  of  the  methods  by  which  It 
is  sought  to  impeach  him,  then  sutdi  Instruc- 
tion is  not  erroneous.  The  GItII  Code,  i  6881, 
provides,  when  it  is  sought  to  impeach  a  wit- 
ness by  proof  of  contradictory  statements 
previously  made  by  him,  he  may  be  sustained 
by  proof  of  general  good  character.  And 
similar  proof  of  character  is  admissible  to 
sustain  a  witness  sought  to  be  Impeached  by 
proof  of  general  bad  character.  Section 
In  McEwea  t.  Springfield,  61  Qa.  169,  It  was 
held: 

"It  having  been  sought  to  impeach  a  witness 
6oth  by  disproving  facts  testified  to  by  him, 
and  also  by  proof  of  contradictory  statements, 
And  to  sustain  him  by  evidence  of  good  char- 
acter, it  was  error  to  limit  the  effect  of  such 
sustaining  evidence  by  charging  that,  'If  a  fact 
or  facts  testified  to  by  a  witness  be  diwroved 
to  the  satis&ction  of  the  jury,  then  evidence 
of  general  good  character  alurald  not  be  treated 
as  re-establishing  anch  disproved  facts.*  ** 

It  was  held.  In  Pulliam  r.  ContreU,  77  Qa. 
663. 3  8.  E.  280: 

"Under  thB  facts  of  this  ease,  there  was  no 
error  in  diarging  the  three  modes  of  impeach- 


ing a  witness  laid  down  in  the 'Code,  and  in 
stating  that  the  general  good  character  of  the 
witness,  if  proved,  might  be  considered  to  ad** 
tain  a  witness,  by  evidence  as  to  the  facts  tiieiB- 
setvea,  or  by  proof  of  general  good  character, 
having  also  <diarged  as  to  conflicting  testimony, 
and  that  all  the  testimony  was  for  the  oonsid- 
eration  of  the  Jury." 

The  rulings  made  in  the  two  cases  dted 
have  never  been  overruled,  though  it  has  been 
held,  In  MUler  t.  Western  &  Atlantic  R.  Co.. 
93  Ga.  480^  21  S.  B.  62,  that— 

"A  witness  who  is  not  hnpeadied  otiwrwiae 
than  hs  disproving  the  troth  of  Ids  evidence,  or 
by  testimony  tf"i*'"g  to  disprove  it,  eaoooC  ba 
supported  by  pnxtf  d  his  gmwal  good  diar* 

acter." 

That  ruling  has  been  followed  In  Bell  r. 
State,  100  Ga.  78.  27  S.  E.  660;  Anderson 
Southern  RaUway  Co.,  107  Ga.  600^  S3  S.  SL 
644 ;  Smith  v.  State.  147  Ga.  689, 86  S.  E.  281. 
These  cases  and  those  cited  in  them  are  not 
In  conflict  with  the  ruling  here  made. 

[2]  2.  Error  la  assigned,  in  the  motion  for 
new  trial,  npim  the  following  excupta  from 
the  Judge's  diarge: 

"In  cases  of  homicide,  I  charge  yon  further 
that  where  the  killing  is  shown  to  have  been 
by  the  defendant  on  trial  by  the  use  of  a 
deadly  weapon,  beyond  a  reasonable  doubt,  or  is 
admitted,  and  all  the  evidence  adduced  to 
teblish  ft  shows  neither  mitigation  nor  Jnstifl- 
cation  nor  excuse,  malice  will  be  presumed, 
from  proof  of  the  homidde,  that  the  killlog  was 
murder;  but  this  presumption  is  a  rebuttable 
one,  and  may  be  overcome  by  evidence  of  ei- 
cuse,  or  alleviation,  or  JostificatioD."  "In  other 
words,  the  law  presumes  every  homicide  result- 
ing &om  the  use  of  a  deadly  weapon  to  be 
felonious,  nntU  tbt  contrary  appears  from  cir- 
cumstances of  excuse  or  Justification  or  aDevi- 
atlon ;  and  it  Is  incumbent  upon  the  deftendant 
to  make  out  such  circumstances  to  the  satis- 
faction of  the  Jury,  noleae  they  should  ariae 
out  of  the  evidoica  produced  against  him." 

The  evidence  submitted  by  the  state,  if 
credible,  showed  that  the  accused  shot  the  de- 
ceased with  a  pistol,  killing  him,  without  cir- 
cumstances  of  mlti^tlon  or  Justification; 
and  a  witness  for  the  state  testified  ttiat,  a 
few  days  after  the  homicide,  he  asked  the  ac- 
cused: 

"If  he  was  the  one  that  shot  and  killed  Joe 
BaUey.  Be  Bays;  'I  am  the  one.'  I  asked  him 
if  he  was  £>olly  McBrlde's  son,  and  he  said. 
'No,  John  McBride's,*  and  made  no  explanation 
of  what  caused  tiim  to  shoot  him,  and  I  didn't 
ask  him." 

Tten  was  no  admission  of  the  accused  la 
erldoice  that  be  killed  the  deceased  whkb 
waa  coupled  witli  any  statement  as  to  circnin- 
stances  of  allerlatlon,  excua^  or  jnadflcatioa. 
The  evidence  In  behalf  of  the  accused  and 
his  statement,  if  true,  juatlfled  the  klllinc- 
Under  tlie  facta  ot  the  cas^  none  of  the  folr 
lowing  asaignments  of  wror  upon  these  li^ 
structlais  was  meritorious,  ria.: 
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(a)  "Because  the  nrj  evidence  whldi  proved 
tiiat  the  defendant  committed  the  homicide  also 
•hewed  complete  joBtification."  (b)  "Because 
the  state  was  also  dependent  upon  the  admis- 
sion of  the  defendant  that  he  committed  the 
homicide,  which  also  showed  complete  justigco- 
tion,  and '  that  It  was  done  in  self-defeose." 
<c)  "The  burden  in  this  case  was  never  shifted 
from  the  state  to  the  defendant,  because  all  the 
evidence  of  the  killing  showed  that  the  defend- 
ant killed  the  deceased  in  self-defense."  (d) 
"Beeaiue  the  conn  failed  to  Instmct  the  Jury 
that  excuse,  alleviation,  or  justificadon  may 
appear  from  the  defendant's  statement  to  the 
jury." 

[9-6]  3.  The  rulings  announced  In  the  third, 
fourth,  fifth,  and  sixth  headootes  require  no 
elaboration. 

Judgment  affirmed. 

All  the  Justices  ooncuz. 


O60  Oa.  96) 

lANO,  Sol.  Oen.,  v.  SAPP,  Clerk,  et  al. 

SAPP,  Clerk,  et  aL,  t.  LANQ,  SoL  Oen. 
(Nob.  1683  and  1636.) 

(Supreme  Court  of  Georgia.  April  14,  1920.) 
1.  FzUDxna  ^»8^).  84(4)— Oonsi&mD  uonr 

SnOHOIiT  AeAINST  THE  PIUIWB. 

The  questions  mads  In  this  case  are  con- 
trolled in  principle  by  the  rulings  made  In  the 
case  of  Wan  t.  BCorris,  14»  Ga.  682, 101  8.  B. 

683. 

(a)  The  paragraph  containing  the  allegations 
in  the  petition  showing  that  the  fines  and  for- 
feitures hi  cases  which  were  concluded,  and 
sentences  imposed,  before  January  1,  1913,  the 
date  when  the  act  (Acts  1012,  p.  100)  went  in- 
to effect,  was  a  part  of  the  fund  iuTOlred,  was 
withdrawn  by  amendment. 

(b)  Fleadinffs  will  be  most  strongly  construed 
against  the  pleader,  and  allegations  in  other 
paragraphs  of  the  petition  that  certain  costs 
had  "seemed"  will  be  taken  as  a  mere  conclu- 
sion, in  the  absence  of  allegations  showing  that 
tbe  cases  In  which  it  is  alleged  they  had  accrued 
were  among  those  which  had  been  disposed  of 
before  January  1,  1919,  by  pleas  of  guilty,  by 
verdicts,  or,  in  tiie  case  of  bmd  forfettorea, 
by  bonds  finally  forfeited. 

2L  OvKSBULina  ow  VEKuaxa  to  pstition. 

From  these  rulings  it  follows  that  the  judge 
erred  in  overmliug  the  general  demnrret  to  the 

petition. 

Atkinson  and  BSU  JJ.>  dissenthic. 

Error  from  Superior  Cour^  WUtlleld 
CoDOty;       0.  Tarrer,  Jndga 

Action  between  J.  M.  Lang,  Scaidtor  Gen- 
eral, and  W:  M.  Sapp,  Clerfc,  and  others. 
Goieral  demurrer  to  petition  oroniled,  and 
Long  brings  error,  and  the  odiier  parties 
take  a  cross-bill  of  excepttoDs.  AflDnned  as  to 


main  bill  of  exceptions,  and  reversed  as  to 
croBS-blll  of  exceptions. 

Maddox.  McCamy  ft  Shumate,  of  Dalton* 
for  plalntiCT  in  error. 

W.  C.  Martin  and  F.  K.  McOutdien,  both  of 
Dalton,  for  defendants  In  ^ror. 

PER  CCBIAM.  Judgment  affirmed  m  the 
main  bill  of  exceptions,  and  reversed  on  tbe 

cr<ffi8-blll. 

ATKINSON  and  HIUJ,  JJ.,  dissent 

OILBEBT,  absent  for  providential 
came. 

The  odur  Justices  am  cur. 


<1E0  Oa.  U6) 

CITZ  or  MACON  V.  BOAD  COM^  or 
BIBB  COHNTT  et  al.  (No.  1768.) 

(Supreme  Court  of  Georgia.   April  15,  ISSiQi) 

(ByUahut  hy  th«  Court.} 
Statutes  «=s>76(1)— Spioxai.  aoi  VNOOMsnriT- 

TIONAI,  AS  OOVEBZnO  OABX  FOB  WaXOB  019- 

BBAI,  UW  BXIBTS. 
An  act  approved  August  12,  1914  (Acts 
1014,  p.  977),  is  entitled:  "An  act  to  amend 
the  act  creating  a  new  charter  for  the  city  of 
Macwi.  approved  Novwnber  21,  1888,  so  as  to 
provide  for  the  r^ulation  and  nmtrol  of  the 
county  chain  gang  of  Bibb  conn^;  to  require 
said  county  chain  gang  to  work  Ae  public 
streets  and  alleys  of  the  city  of  Macon ;  to  pre- 
scribe under  whose  direction  and  for  what  pe- 
riod of  time  said  county  chain  gang  shall  be 
so  employed ;  and  for  other  purposes."  Among 
other  things  the  act  declares:  'T'liat  from  and 
after  the  passage  of  this  act  it-ahall  be  the  duty 
of  the  county  board  of  eommissiomers  ft>r  Bibb 
county  and  the  rosd  commissioners  of  Bibb 
county  to  work  the  entire  county  diaiu  gang 
uiwn  the  public  streets  and  alleyg  of  the  dty 
of  Macon  for  a  period  of  two  months  daring 
the  present  year,  1914,  and  for  a  period  of 
four  months  of  each  calendar  year  thereafter 
under  the  absolute  control,  supervision  and  di- 
rection of  the  mayor  and  council  of  the  city  of 
Maooo."  Also  that;  "the  mayor  and  ooundl  ot 
the  city  of  Macon  shall  have  the  right  and  priv- 
ily fo  elect  when  and  for  how  long  said  county 
chain  gang  shall  be  employed  within  the  cor- 
IKtrate  limits  of  said  dty."  E^a^thermore,  "that 
tbe  said  county  chain  gang  while  employed  at 
work  within  tlie  limits  of  the  dty  of  Macon 
as  hereinbefore  provided  shall  be  under  the 
complete  control,  supenisioo  and  direction  of 
the  mayor  and  oonndl  of  the  dty  of  Macon 
or  such  municipal  officer  as  the  mayor  and  coun- 
cil by  resolution  shall  detdgnate,  and  it  shall  be 
the  duty  of  the  road  commlasiooers  of  Bibb 
county  to  furnish  to  the  mayor  and  coundl  of 
the  city  of  Macon  all  of  the  count's  live  stock, 
road-working  machinery,  appliances,  tools  and 
general  equipment  connected  with  road  working 
to  be  used  by  ssid  county  chain  gang  In  work- 
ing the  public  streets  and  alleys  of  said  city." 
Also,  *Uat  the  entire  expense  necessary  to  tbe 
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maintenance,  cnatodj  and  control  of  said  coun- 
ty chain  fani  vliUe  mo  eraidoyed  In  woildng 
the  aaid  Btrieeta  and  all  other  expenses  incident 
to  the  invpar  worUnf  of  aald  atreets  ahaU 
Iw  borne  hy  the  eountr  Bibb."  At  the  time 
of  the  paaaage  of  this  act,  and  also  at  the  time 
of  the  enactment  of  the  act  approved  Movem- 
ber  21,  1893  (Acta  1898,  p.  240),  creating  a  new 
charter  for  the  city  of  Macon,  the  general  Btat- 
ute  of  1908  (Acta  Ex.  SesB.  1906,  p.  1119; 
Pen.  Code  1010*  |  1207  et  aeq.),  providing  for 
the  employment  of  felony  and  misdemeanor 
male  convictB  upon  th«  public  roada  at  the  sev- 
eral counties  of  tfas  stata^  was  In  effoct  EM, 
that  the  apedal  act  of  August  12,  1914,  above 
referred  to,  Is  unconstitutional  and  void,  because 
violative  of  the  provision  of  the  Constitution  of 
this  state  declaring  that  no  apecial  law  ahall  be 
enacted  in  any  case  for  which  provision  has  been 
made  by  an  existing  general  law.  Const,  art. 
2.  I  4,  par.  1  (Civ.  Code  1910,  f  6891). 

<a)  Tin  fkcts  <d  this  case  are  not  materially 
diffimnt  from  those  In  the  eut  of  Board  of 
Oommlaatoners  t.  Amerlcns,  141  6a.  542,  81  S. 
B.  43S,  and  the  dedUon  there  rendered  controls 
the  present  case. 

(b)  It  follows  that  it  was  not  error  to  refuse 
to  grant  a  mandamus  absolute,  requiring  the 
road  commissioners  for  tiie  county  of  Bibb 
to  furnish  the  convicts  In  the  diain  gang  of 
BlUi  conntj  and  its  road<working  oQuipment 
to  the  mimicipal  authorities  of  the  cUy  of 
Maom.  opon  a  demand  made  hf  the  lattw  on 
the  former  in  pursuance  of  such  upoonstitutiop- 
al  special  act. 

(c)  The  request  to  leriew  and  ovcmile  the 
ease  of  Board  of  Gommissloaeni  t.  Amnieua, 
141  Oa.  642,  81  8.  a  486.  la  refused. 

Error  from  Superior  Cout,  Bibb  County; 
H.  A.  Mathewa,  Judge. 

Mandamus  by  the  City  of  Macon  against 
the  Road  Commissioners  of  the  County  of 
Bibb  and  others.  Writ  refuaed,  and  pUlntlff 
brings  error.  Affirmed. 

Bobt  G.  Plonkett  and  P.  IT.  Brock,  both  of 
Madcm,  tor  plaintiff  In  error. 

W.  G.  Smith  and  Jos.  'H.  Hall,  both  of  Ha- 
con,  for  defendants  in  error. 

nSH,  C  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  QILBfiIRT,  J.,  absent 
tor  providential  cause,  and  GEOBGB);  dla- 
qnaUfied. 


(K  Qa.  App.  137) 

MAOKLB  CONST.  CO.  t.  HOTGI.  EQUIP- 
MENT CO.   (No.  11188.) 

(Court  at  Appeals  oi  Georgia,  Division  No.  2. 
April  8,  im) 

(Bf/OaJma  &y  the  Court) 

1.  PsraOIPAL   AND    AGEITT  ^»21,  22(1,  2)  — 

Trial  <^360(^— Rule  as  to  aduibsion  or 

DECLARATIONS  BT  AOBNT  TO  PBOVK  AOBNCT 
aSATED. 

"While  agency  may  be  proved  by  the  testi- 
mony of  the  alleged  agent  as  a  wltnev,  it  can- 


not be  proved  by  his  mere  dedaratjons,  uther 
spoken  or  written.  Such  decUratifma  om^t 
not  in  any  event  to  be  recrived  In  evidence,  un- 
less the  party  tendering  ^  same  offera  in  good 
faith  to  supplement  them  other  and  inde- 
pendent evidence  of  agency;  and  if  such  offer  is 
not  made  good,  the  declarationa  ought  to  be  ex- 
cluded from  concdderation  by  the  jury.  The 
safer  and  better  practice,  in  all  cases.  Is  to  re- 
quire proof  of  the  agency  before  admitting  sod) 
declarations  at  aU."  Abel  t.  Jarratt,  100  Ga. 
732,  28  S.  a  453  (2).  Under  this  ruUng  it 
was  not  reversible  error  fw  the  court  to  a&idt 
in  evidence  the  testhnony  «f  T.  H.  Tonw  ta 
the  effect  that  B!.  W.  Roberts  made  purdiaM» 
of  the  goods  sued  for,  and  bought  the  goods  for 
the  MacUe  Construction  Company.  E.  W.  Rob- 
erts was  later  introduced  by  the  plaintiff  and 
testified  that  he  was  the  agent  of  the  Macble 
.CTonstruction  Company,  the  defendant,  and  that 
he  purchased  the  goods  for  that  company. 

2.  E}VIDBN0B  «=»129(6)— As   TO   OTHKB  PUB- 
CHASES  THAN  THOSE  SUED  ON  HELD  CfAD- 

UtSBIBLE. 

The  court  erred  In  admitting  evidence  as  to 
other  purchases  of  goods  for  the  Mackle  Con- 
struction Company*  made  for  the  commiasary 
at  Camp  Gordon  at  aome  time  previous  to  the 
purchase  of  the  goods  tnduded  in  the  account 
sued  on  In  this  case;  this  being  a  suit  on  an 
account  for  goods  alleged  to  have  been  sold  to 
the  defendant  for  a  commiasary  at  Camp  Jesup* 
and  that  testimony  bdng  aa  to  an  entirely  de- 
ferent tranaaction. 

8.  8au8  4s»68(U— V^sran  DEmroAirr  was 

PBINCIPAL  OB  AOXnr  HELD  rOB  JUBT. 

The  evidence  in  the  ease  being  In  strong 
conflict  as  to  whether  the  goods  included  in  the 
account  sued  on  were  bought  by  the  Mat^ie 
Constrjiction  Company  through  B.  W.  Roberts, 
or  whether  he  bought  them  on  his  own  account, 
and  not  as  agent  of  that  company,  the  court 
erred  in  directing  a  verdict  fbr  the  pi«faiH*, 
as  the  QueattcHi  of  agency  and  ihe  qneathm  as 
to  whom  credit  was  given,  and  who  waa  the 
real  purchaser  of  the  merchandise  were  all 
queatiiona  of  fact  for  the  juiy  to  determine 

4.  SumonvoT  or  Amtamaanm  or  bbbob. 

Sudi  of  the  asaignmenta  ot  error  not  dealt 
with  above  aa  are  insisted  upcm  In  this  eoort 
are  without  anbstantial  merit,  and  under  the 
above  ruling  the  judge  of  the  superior  court 
erred  in  overruling  the  certiorari  and  enfevlng 
judgment  in  favor  of  the  plalntUf. 

Error  from  Superior  Court.  Fulton  Ooon- 
ty ;  John  D.  Bumphriea,  3n6f^ 

Action  by  the  Hotel  Equipment  Company 
against  the  Mackle  GooBtniction  Company. 
Judgment  for  plalntlfl^  and  deCendant  brlnv 
error.  Reversed. 

Norman  I.  Miller,  of  Atlanta,  for  platntUT 

in  error, 

BurruBS  ft  Dfllard,  at  Attanta,  for  dcllBBd- 

ant  in  error. 

SMITH,  J.   Judgment  reversed. 

JBNKZNS,  P.  J.,  and  STEPHHNS,  J.,  con- 
cur. 
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(26  Oil  App.  148) 

BODDBNBEBRT  et  al.  r.  FOUCHBL 

(No.  U268.) 

(Oosrt  oC  Appeals  ot  Oeotsla,  DItUob  No.  2. 
April  8,  im> 

fStrnobiM  by  the  Court.) 

1.  Ohatisl  hobtoaoes  ^»6,  ITS— Box  of 

SAU  BBBIBTINa  TITIX  HKLD  NOT  A  MOBT- 
QAOK,  AND  ESNOB  NOT  TO  pAbVKNT  TKOTSB. 

Altboagil  &  mortgaga  la  not  aafficient  to 
Boataln  an  action  of  tEow  (dr.  Code  1910,  i 
S266;  Borton  t.  Mnrdan.  U7  Oa.  72,  48  S.  S. 

tin  fautninuDt  wUeh  is  the  baaia  of  this 
trover  suit  waa  In  all  reapecta  In  the  form  of 
a  bill  of  sale  Teaerriiig  tttle  to  the  peraonalty 
aold,  and  cannot  properlj  be  treated  aa  a  mort- 
gage merely  because  it  contains  the  following 
clanse:  "Aa  aocm  as  the  aaid  first  part;  shall 
pay  or  caose  to  be  paid  all  ot  the  aforesaid 
notea  aa  they  become  due,  then  and  in  that  event 
title  to  tha  aaid  Ford  antomobile  car  ahall  be- 
come hen,  and  the  aaid  party  of  the  Mcuid  part 
agzeea  tihat  npon  the  payment  as  aforesaid  of 
aaid  notes  to  make  to  the  aaid  party  of  the  first 
part  a  warranty  tide  to  the  said  Ford  car."  See 
Pitta  T.  Maier,  IIS  Ga.  281,  41  S.  E.  570  {1), 
reviewing  and  overruling  Woat  t.  Allen,  57  Qa. 
326,  and  Ptrkla  t.  Mortgage  Oo.,  99  Ga. 
28  S.  B.  84. 

2.  Saues  «=>461— Bnx  or  aAU  vmu>  ADim- 

8IBLS  OTKB  OBJXOTION  THAT  PSOnEBTT  HOT 
SUF7TCIBNTI.T  DBBCBIBBD. 

Where  a  deed  or  bill  of  sale  described  the 
property  sold  as  "one  Ford  aut<nnobiIe  that  the 
aaid  party  of  the  first  part  has  this  day  pnr- 
diaaed  of  tiie  aaid  party  of  the  second  part," 
ud  an  aetioii  of  trover  waa  bronght  by  the  seller 
to  recover  tito  antnoobtle  trmn  two  parties  who 
had  pnrehaaed  it  from  the  wlginal  boyer,  it 
was  not  error,  upon  the  trial  ot  the  ease,  to 
overrule  an  objection  by  the  defendanta  to  the 
admission  in  evidence  of  this  instrument  on  the 
ground  that  the  property  sued  for  waa  not  suffi- 
ciently described  therein.  The  case  of  Thomas 
Fointtare  Go.  v.  T.  &  O.  Furniture  Co.,  120 
Ga.  879,  48  S.  B.  883,  Is  controlling  on  this 
question.  See,  also,  Farkas  t.  Dancan,  94  Ga. 
27,  20  S.  B.  267;  NIehola  t.  Hampton,  46  Ga. 
263;  Beaty  v.  Sears,  182  Ga.  616^  64  S.  B. 
821  (1).  The  case  of  Reynolds  v.  Tffton  Guano 
Co.,  20  Oa.  App.  49,  92  S.  B.  389,  is  not  in  cod- 
fiict  with  anything  here  ruled,  for  In  that  case 
the  description  properly  held  to  be  legally  in- 
suffldoit  was  clearly  too  general,  vague,  indefi- 
nite, and  uncertain  to  claim  tlte  aid  of  extriiuic 
parol  evidence. 

S.  ChABGE  or  COITBT. 

The  diarge  of  the  court  was  free  from  re- 
versible error,  there  was  evidence  to  authorise 
the  verdict  returned,  and  the  court  did  not  err 
in  overrnling  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Brunswick ;  D.  W. 
Krauss,  Judge. 

Action  of  trover  by  W.  B.  Fonclie  against 
H.  H.  Boddenberry  and  others.  Judgment 
for  plalntur,  motion  for  new  trial  denied, 
and  defraidantB  bring  error.  Affirmed. 


8AU0S  T.  SWIFT  869 
(lei  AX.) 

Oooyerg  ft  Wilcox,  of  Brunswick,  tm  plaln- 
tUb  In  error. 

Bobt  W.  Durdoi  and  Ftanfc  H.  Harris 
toth  ot  Bmnswldt,  for  defttidant  in  mot. 


SMITH,  J.  Judgment  affirmed. 


JENKINS,  P.  3^ 
ear. 


and  STEPHENS,  3^  ooo* 


SAUOS  T.  SWIFT. 


(S  Oa.  App.  S6> 
(No.  11138.) 


(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  18,  1920,  On  Motion  for  Re- 
hearing, April  7/  1920.) 

(St/fUbut  ht  the  CoertJ 

1.  Appkai.  and  ebbob  «a»1067— Tbial  ^aiSn 
(2),  213— JnoGE  inrsT  ruux  insibitot  Aa  to 

ALL  MATEBIAX.  ISSUES  AND  AS  TO  THK  LAW 
APPUCABU  THXBSTO. 

It  is  the  duty  of  the  Judge  In  the  trial  of 
a  case  before  a  jury  to  clearly  and  fully  in- 
struct the  jury  as  to  all  the  material  and  sub- 
stantial issues  in  the  case,  and  then  to  in- 
atmct  them  in  the  same  manner  as  to  the  law 
applicable  to  these  issues.  In  the  instant  case, 
while  the  Judge  did  state  the  contentions  of 
the  parties  and  did  In  stating  those  eontentlons 
quote  section  6885  of  Hm  QyH  Code  of  JfflO, 
he  failed  to  instnict  the  Jury  as  to  what  con- 
stituted a  tenancy  at  suflTerance  and  a  tenancy 
at  will.  The  failore  of  the  court  to  instruct 
the  jury  fully  and  clearly  as  to  these  conten- 
tions and  the  law  applicable  thereto  was  er- 
ror, and  therefore  the  judgment  of  the  court 
overruling  the  motini  for  a  new  trial  mast  be 
reversed. 

On  Motion  for  Behearing. 

(Addiitonal  BvOabu*  by  BdUorial  Btoi.) 

2.  liANDLOBD  AND  TBNANT  «S»120(2>— TENANT 
AT  WILL  BNmUD  TO  TWO  KONTBB*  NOmE 

TO  QDIT. 

A  tenant  at  will  la  entitied  to  two  montiis' 
notice  before  be  is  subject  to  eviction. 

3.  TiUB  ^=5— "Month"  pob  notice  to  quit 

IS  A  CALENDAR  MONTH,  BEQABDUSS  OT  THE 
NUUBEB  or  DATS  THEBBXN. 

On  the  issne  as  to  whether  defendant  was 
a  tenant  at  sufferance  or  a  tenant  at  will,  and, 
if  be  was  a  tenant  at  will,  as  to  whether  be 
bad  been  i^ren  the  2  months*  notice  required 
by  law  before  the  warrant  to  disposBess  Idm 
issued,  a  holding,  on  the  assumption  that  the 
tenancy  was  a  tenancy  at  wUl,  that  28  days 
constituted  a  month,  was  error,  as  a  "month" 
means  a  calendar  month,  whether  it  has  28, 
30,  or  81  days. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Month.] 

Ernnr  from  Superior  Goart,  Blbert  County; 
W.  U  Hodgea,  Judge. 

Aca<m  betweoi  NIcIe  Saltos  and  T.  M. 
Swift,  Sr.   Judgment  tot  the  latter,  motion 
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for  new  trial  overruled.  aiid_  the  fonner 
brings  error.  Revensed. 

Grogan  &  Payne,  of  Blbertm,  for  xdalntiff 

in  error. 

Z.  B.  Bogera,  of  Elbertcm,  for  defendant  In 

error. 

SMITH,  J.  Reversed. 

JENKINS,  P.  J.,  and  STEPHBNS,  J., 
concur. 

On  Motion  for  Rehearing. 

SMITH,  J.  The  affidavit  of  the  plaintiff  In 
the  court  below  alleged  that  the  defendant 
was  holding  over  and  beyond  his  term  of 
roital.  Thus  the  plalntlfl  eWdently  treated 
the  defendant  as  a  tenant  at  sufferance.  Un 
the  trial  of  the  caae  the  plaintiff  testlHed  that 
the  defendant  had  entered  upon  the  premises 
on  December  1,  1913,  under  a  written  lease 
for  three  years,  with  the  privilege  of  extend- 
ing It  two  yean  upon  the  defendant  giving  90 
days'  notice^  He  testified  further  that  this 
90  days*  notice  was  not  given,  imd,  that  the 
defendant  was  allowed  to  remain  in  poeses- 
aiwi  of  ttM  premises  the  oOier  2  years,  which 
brought  It  to  August  31,  101&  Whoi  this 
time  expired  nothing  was  said  about  a  r» 
lease  of  the  property,  but  the  d^oidant  was 
allowed  to  stay  on,  paying  rent  mimthly.  He 
farther  testified  that  on  3vi\y  2, 1919,  be  gave 
the  defoidant  notice  that  he  could  not  oc- 
cupy the  property  after  August  81.  1919. 
This  evidence  tended  to  show  that  the  plain- 
tiff treated  tibe  defendant  as  a  tmant  at  wlU, 
and  undertook  to  give  him  the  2  mmtW  oo- 
tloe  required  by  law  to  be  given  a  tenant  at 
will.  The  defendant  in  his  answer  contaided 
that  his  term  of  rental  had  not  nplred,  and 
Oiat  he  had  not  received  the  2  months'  no- 
tice required  by  law.  He  testified  Oiat  Oie 
notice  served  on  him  was  served  on  the  3d 
day  <tf  July,  and  the  warrant  was  sworn  out 
on  the  1st  day  ot  September,  ^nils  evidence 
was  supported  by  other  witnesses.  So  the 
question  was  whether  the  defendant  was  a 
tenant  at  will  or  a  tmant  at  suflorance,  and, 
if  a  toiant  at  will,  there  waa  a  sharp  am- 
,  fllct  as  to  whether  he  had  received  2  months' 
notice  to  vacate. 

[t,  1]  In  the  case  ot  Bngllsb  t.  Osbum,  09 
6a.  39S,  Judge  Jackson  held  that  under  the 
law  a  month  meant  a  calendar  montti,  wheth- 
w  the  month  had  28  days,  80  days;  81  days. 
In  the  case  of  Weed  v.  Lindsay.  88  Oa.  688, 
16  8.  Bk836,  20L.ILA.33.  Chief  Justice 
BlecEley  held  that  a  tenant  at  will  was  ea- 
atled  to  2  moatbs'  notice  Xtetxae  he  was  sub- 
Ject  to  eviction,  and  In  his  opinion  he  con* 
Btrued  the  2  months'  notice  to  be  60  days. 
See,  aiao,  Hammond  v.  caark,  136  Oa.  ^3, 
322,  71  S.  E.  479,  38  U  R.  A.  (N.  77.  In 
the  case  nnder  review,  therefore,  it  was  an 
Issue  as  to  whether  tbe  defendant  was  a  ten- 
ant at  mifferance  or  a  tenant  at  will,  and  it 


was  also  an  Issu^  if  he  vras  a  tenant  at  will, 
as  to  whether  be  had  been  given  the  2 
months'  notice  required  by  law  before  ttke 
warrant  to  dispossess  him  Issued  on  Septem- 
ber 1, 1919.  The  Judge  In  the  court  bdow.  In 
his  oplnl<m,  hucorporated  in  the  record,  evi- 
dently  construed  the  tenancy  to  be  one  of  a 
tenant  at  wiU,  and  undertone  to  bold  that  28 
days  constituted  a  month.  We  cannot  agree 
with  him  in  fhis  holding,  and,  as  the  above 
Issues  were  in  the  case.  It  was  oror  for  him 
to  fail  to  instruct  the  Jury  an  to  what  con- 
stituted a  tenant  at  sufferance  and  a  tenant 
at  will. 
Rehearing  denied. 

JBNKINS,  P.  J.,  and  STDPHBN8,  3^ 
ctmcur. 


(3S  Go.  App.  us> 
WIIiLIAHS  et  aL  V.  MITOHBH. 
MITGHEM  V.  WILLIAMS  et  aL 
(Nos.  U192,  U2160 
(Court  of  Appeals  of  Georgia,  DlvlnoB  No.  2. 

Apru  s,  isao.) 

1.  RspuvxK  ift-ul  Bail  novn  dobs  hot 

Lie     TO     BBOOVia     VWQAXBEaMD  CB0F8; 

"HKATiTTi" 

As  ball  trover  lies  only  to  recover  person- 
alty, socfa  an  action  is  not  maintainable  to  re- 
cover angathcred  crops,  whether  mature  or  Im- 
mature, Bince  under  the  law  of  this  state  mps 
not  detached  from  the  soil  are  realty. 

(a)  Moreover,  there  vaa  no  audi  convenioii 
shown  by  the  evidence  in  this  ease  aa  to  aa- 
thorize  a  recovery. 

[E}d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  Real 
Property.] 

2.  BsPLEViN    ^103(1),  125— Defendaitt's 

BEMEDT  ON  REPLEVIN  01"  FBOPEBTT  BT  FLUH- 
TITF  IH  BAIL  TBOVEB  STATED. 

Where  a  plaintiff  in  bail  trover  replevies 
the  proper^  in  controversy,  on  the  detendanCa 
failure  to  ^  so,  and  suffers  nonsuit  on  the  trial 
of  the  caae,  the  defendant  may  enter  np  jndc- 
ment  against  the  plaintiff  and  the  sure  ties  on 
his  bond  for  the  valae  of  the  property ;  and,  if 
the  defendant  is  content  with  the  value  stated 
in  the  plaiBtlff's  affidavit  to  obtain  bail,  no  fur- 
ther proof  or  assessment  of  value  is  necessary. 

Error  from  City  Court  of  Morgan;  A.  L. 
Miller.  Judg& 

Action  by  T.  J.  Williams  and  another 
against  O.  E.  Mltchem.  A  Judgment  of  non- 
suit was  entered,  and  both  parties  bring  er- 
ror. Judgment  on  main  bill  of  exceptkms 
affirmed,  and  cross-bill  dismissed. 

C  J.  Taylor,  of  Morgan,  and  R.  R.  Jones, 
of  Dawson,  for  plaintlflb  in  error. 

B.  W.  Fortaon,  of  Arlington,  tor  dettadsnt 
in  error. 
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Sinxa,  J.  T.  J.  vniUams  and  T.  D.  Mc- 
Gollum  brought  an  action  ftf  troTer  against  C. 
E,  Ultchon  to  recover  oortaln  described 
crops,  not  deta<^bed  fKnn  the  skOI,  alleged  to 
be  of  the  raloe  of  110,000.  The  plalntuts  at 
the  time  of  filing  their  trover  suit  also  filed 
an  affidavit  to  obtain  bail.  The  defendant 
failed  to  give  bond,  and  the  plalntUTs,  exercis- 
ing their  statutory  right,  gave  the  required 
bond,  took  possession  of  the  crops,  and  gath- 
ered them.  The  crops  were  all  matured,  but 
were  in  the  fields  ungathered.  The  trial  of 
the  trover  action  resulted  In  a  nonsuit,  and 
the  court,  upon  motion  of  defendant's  counsel, 
entered  judgment  against  the  plaintiffs  and 
the  sureties  on  their  bond  for  the  sworn  value 
of  the  property  as  set  out  In  the  ball  affidavit 
made  by  the  plaintiffs,  with  Interest  from  the 
date  of  conversion.  The  plaintiffs  except- 
ed to  the  Judgment  of  nonsuit  and  to  the 
judgment  on  the  bond,  and  the  case  was  duly 
brought  to  this  conrt  for  review. 

[1]  What  seems  to  us  to  be  the  main  and 
controlling  question  in  the  case  is  whether 
or  not  bail  trover  will  lie  to-  recover  matured 
but  ungathered  crops.  The  fact  that  this 
question  is  not  argued  or  referred  to  In  the 
briefs  of  counsel  does  not,  of  course,  preclude 
us  from  deciding  the  case  npon  this  theory, 
for  this  court  is  not  concerned  with  the  rea- 
son given  for  or  against  the  judgment  of  non- 
snlt,  but  with  the  correctness  of  tibat  ruling. 

In  determining  whether  trover  lies,  there 
Is  often  mndi  confnsloD  as  to  whether  the 
property  In  qtKStlon  is  personalty  or  realty ; 
and  different  concliiBlons  have  been  readied 
1^  text-writers  and  appellate  courts  in  deter- 
mining whether  ungathered  crops  are  per- 
sonalty or  realty.  Since,  however,  no  gopd 
purpose  would  be  served  by  citing  or  discuss- 
ing cases  from  states  other  than  Georgia 
oa  this  subject,  and  certainly  It  would  be  Im- 
practicable to  try  to  reconcile  the  many  de- 
cisions, both  English  and  American,  In  which 
£bl8  question  has  been  dealt  with,  we  will 
confine  our  discussion  to  the  law  of  dils  state 
relating  to  the  dasslflcatlon  of  crops  not  de- 
tached from  the  soil. 

In  order  to  avoid  possible  confusion,  we 
deem  It  necessary  to  state  at  the  outset  that 
it  Is  wholy  immaterial  whether  the  crops  In 
this  case  were  growing  or  matured,  for  the 
Supreme  Court  has  held  in  the  recent  case 
of  Newton  County  t.  Boyd,  148  Ga.  761,  98 
a  a  847,  that— 

**A  crop  of  com,  not  detached  from  the  soil, 
whether  mature  or  immature,  is  a  pun  of  tli» 
realty,  and  passes  by  sale  of  the  land  withoat 
contractual  reservation  of  the  crop." 

Section  3617  of  the  Olvll  Code  defines  real- 
ty as  follows: 

"Realty  or  real  estate  Includes  all  lands  and 
the  buildings  thereon,  and  all  things  permanent- 
ly attached  to  either,  or  any  interest  therein  or 
issuing  out  of  or  dependent  thereon.'* 


With  this  definition  before  It  (Civil  Code 
18S2,  I  2218).  the  Supreme  Conrt  In  the  case 
of  Coody  V.  Gress  Lumber  Co.,  82  Ga.  793,  10 
S.  E.  218,  held  that  trees  growing  upon  land 
were  a  i>art  of  the  realty;  and  that,  under 
the  statute  of  frauds,  a  sale  of  them  must  be 
in  writing.  In  Frost  v.  Render,  65  Ga.  15,  It 
appears  that  a  sherUE  sold  under  execution 
land  upon  which  was  growing  crops,  and  It 
was  there  held  that — 

"A  levy  being  on  certain  land  as  the  property 
of  the  d^endant  in  fi.  fa.,  a  sale  under  such  levy 
carries  with  it  the  crop  growing  on  the  lend, 
and  the  sheriff  cannot  Umit  the  sale  by  an  an- 
nouncement that  the  rent  of  the  current  year 
is  reserved." 

The  htiding  was  based  on  the  principle 
that  the  law  consdders  growing  crops  part 
and  parcel  of  the  land  Itself.  Again  we  find 
that  in  the  early  case  of  Pitts  t.  Hendrlx,  6 
Ga.  41^,  It  was  decided  thatr- 

"A  growing  crop  of  corn,  after  it  Is  laid  by, 
and  before  maturity,  passes  to  the  purdiaser  of 
the  land." 

This  case  was  cited  and  followed  In  Fergu- 
son T.  Hardy,  S8  Ga.  768,  wherein  the  ques- 
tion arose  as  to  whether  the  title  to  crops 
growing  on  lands  sold  under  execution  passes 
to  the  purchaser  as  against  the  defendant 
In  fl.  ft.  In  the  case  of  Dollar  t.  Bodden- 
bery,  97  Ga.  148,  26  6.  B.  410,  it  was  held 
that  a  purchaser  of  lands  did  not  acquire 
title  as  against  a  t^iant  who  planted  certain 
crops  (m  Uie  land,  and  whose  estate  was  sud- 
denly terminated  by  a  sale  of  the  lands.  This 
decision  was  based  upon  tiie  oommon-law  doc- 
trine that  the  tenant  was  entitled  to  the 
crops  as  "emblements,"  and  It  was  unneces- 
sary to  decide  whether  the  crops  were  to  be 
considered  as  personalty  or  realty,  for  no 
greater  Interest  than  the  landlord  had  there- 
in could  be  sold  as  his  property,  and  of  course 
the  purchaser  got  only  that  which  was  In  fact 
sold.  In  a  contest  between  a  Judgment  cred- 
itor of  a  tenant  and  one  who  claimed  cotton 
levied  on  by  vlrtne  of  prior  purchase  trona 
the  tenant  of  his  unmatured  crops,  and  who 
bad  accordingly  entered  upon  the  land,  culti- 
vated the  crops,  and  gathered  them  when 
ripe,  the  Supreme  Court  said: 

"Before  maturity,  the  crops  only  constitute 
an  element  of  value,  and  are  not  themselves  dis- 
tinct chattels.  We  know  of  no  ruling  to  the 
contrary  by  this  court"  Scolley  v.  Pollock,  66 
Ga.389. 

In  that  case  the  case  of  Pitts  T.  Hendrix, 
supra,  was  dted  with  approval. 

Another  case  which  bears  somewhat  upon  - 
the  subject  under  consideration  is  that  of 
Hamilton  v.  State,  94  Ga.  770,  21  S.  E.  995, 
wherein  the  accused  was  charged  with  hav- 
ing fraudulently  sold  and  disposed  of  per- 
sonal property  upon  which  she  had  previously 
given  a  mortgage.  The  point  raise^was  that 

Digitized  by  CjOOg  IC 


873 


102  SOUTHBASTEBN  BIGPOBTBB 


(Ga. 


a  mortgage  given  npon  a  growing  crop  could 
not  properly  be  treated  as  a  mortgage  upon 
pomnal^ ;  and  the  Supreme  Court,  In  deal- 
ing with  this  gaestion,  drew  the  distinction 
between  growths  that  are  fructus  naturales 
and  those  designated  as  fractus  Industrlales. 
However,  what  was  said  as  to  this  distinc- 
tion was  merely  obiter,  for,  as  will  be  seen 
from  the  concluding  remarks  of  the  opinion 
then  delivered,  the  court  rested  Its  decision, 
not  upon  the  character  of  the  crops  when 
mortgaged,  but  upon  the  ground  that,  If  the 
accused  fraudulently  disposed  of  them 'after 
ii^turitr,  so  that  they  were  removed  from  the 
land  and  carried  beyond  the  reach  of  the 
mortgagee,  the  offense  with  which  she  was 
charged  would  unquestionably  be  complete. 
Therefore  it  was  simply  held  In  that  case 
that,  Irrespective  of  whether  the  crops  should 
be  considered  as  personalty  while  yet  Imma- 
tnre  and  growing  In  the  field,  "the  crop  In 
question  being  personalty  when  gold  and  be- 
ing then  subject  to  the  mortgage^  it  does  not 
matter  whether  it  was  personalty  or  not  at 
the  time  It  was  mortgaged."  As  far  as  we 
have  been  able  to  find,  there  Is  no  dedtdon  of 
oor  SQpreme  Oonrt  which  has  onqualifledly 
app*onA  and  ad<vted  as  soond  the  distinc- 
tion dxmwn  by  many  textfrooks  and  conrts 
between  property  that  Is  fmctus  naturales 
and  that  which  Is  fraetu  Industrlales.  We 
come  nov  to  the  case  of  Bagley  v.  Goliunbna 
Sa  By.  Ca,  98  Oa.  e26,  25  fl.  EL  638. 84  Xi.  R. 
A.  286,  S8  Am.  8t  Bep^  825,  and  while  tliat 
case  holds  mwSj  that  "as  a  genial  rale, 
unmatured  crops  growing  npon  land  belong- 
ing to  the  owner  of  the  crops  are  to  be  re- 
garded as  part  and  pared  ^  the  land,^  spe- 
cial attention  Is  called  to  tlie  my  able  and 
thorough  opinion  of  C^lef  Justice  Simmons, 
which  is  not  only  one  of  the  best  dLscusstons 
to  be  found  anywhere  upon  this  troublesome 
subject,  but  one  which  has  been  repeatedly 
referred  to  by  leading  text-writers. 

Since  it  seems  to  be  indisputable,  from 
what  Is  said  above,  that  crops  not  detached 
from  the  soU,  wheOier  mature  or  immature, 
cannot  be  properly  classified  as  personalty 
under  the  law  obtaining  in  this  state,  it 
f<rtlow8  that  the  plalntlfls  Sn  this  case  could 
not  le^lly  maintain  bail  trover  to  recover 
nngaHiered  crops.  Consequently  It  cannot  be 
said  tlut  the  Judgment  of  the  court  in  award- 
ing a  nonsuit  was  ernnr. 

Moreover*  even  If  the  crops  tn  tUs  case 
were  to  be  oonstdered  as  personalty,  there 
was  no  sufficient  evidraice  of  a  ctmvendon  of 
them,  and  for  this  additional  reason  the  ncm- 
suit  was  proper-  While  It  la  true  the  evi- 
dence showed  a  demand  and  rtfussl,  this 
was  not,  under  tlie  particular  facts  of  the 
case,  saffldoit  proof  of  a  conversion,  for 
the  uncontradicted  evidence  established  that 
the  plalntUEs  went  into  possession  and  gath- 
ered the  crops  several  months  prior  to  the 


1st  of  November,  whereas  the  defendant  had, 
under  the  terms  of  a  valid  written  contract, 
the  right  to  purchase  at  any  time  before  this 
date  the  plantation  upon  which  the  crops 
were  raised,  and  in  ease  he  exercised  this 
right  he  became  the  owner,  not  only  of  the 
land,  but  of  all  the  crops  grown  thereon. 
The  defendant's  option  to  buy  not  having  ex- 
pired when  the  plaintiffs  demanded  that  he 
surrender  possession  of  the  crops,  It  cannot  be 
said  that  his  refusal  to  do  so  amounted  to  a 
conversion.  In  other  words,  tlieir  demand 
for  possession  was  prematurely  mada 

[t]  2.  The  nonsuit  being  proper,  the  de- 
fendant had  his  choice  of  three  remedies,  to 
wit:  (1)  For  the  specific  property,  or  (2)  for 
the  market  value  of  the  property  at  the  date 
of  the  conversion,  with  the  addition  of  hire 
or  interest;  or  (3)  for  the  Iiighest  proved 
value  of  the  property  between  the  date  of  the 
conversion  and  the  date  of  the  trial,  without 
hire  or  Interest  Kaufman  v.  Seaboard  Air 
Line  Ry.,  10  6a.  A^  248,  250,  73  S.  E.  SB2 ; 
Barfleld  Huslc  House  v.  Harris,  20  Ga.  App. 
42,  92  S.  B.  402. '  The  defendant  took  advan- 
tage of  the  second  remedy,  and  asked  for 
judgment  for  the  value  placed  uptm  the  prop- 
erty by  the  plaintiffs  In  their  affidavit  for 
ball.  The  court  allowed  Judgment  to  be  en- 
tered upon  the  bond.  Cor  the  sworn  value  of 
Che  property  witti  Interest  ffttm  the  date  of 
the  conversion.  The  plain  tUTs  excepts  to 
this  aetttm  at  the  court,  but  thtSr  exceptim 
is,  we  think,  without  substantial  merit,  fnr, 
as  was  said  by  Judge  Powell  In  the  case  of 
Kaufman  v.  Seaboard  Airline  By.,  supra: 

"The  defendant  in  any  of  these  events  may 
ask  for  the  question  of  value  to  be  sabmitted  to 
tbe  jury  (or  assessment;  but.  If  be  is  content 
with  tbe  value  sworn  to  by  the  plaintiff  in  his 
affidavit  for  bail,  verdict  is  unnecessary,  and  be 
may,  upon  tbe  sworn  admission  of  the  idaintlff 
as  contained  In  this  affidavit,  take  Jadgment 
against  the  plaintiff  and  his  saretlee  for  die 
sum  stated  In  ths  affidavit,  wldi  Intersst  there- 
on." 

Se^  also.  In  this  connection,  liallaiy  v. 
Moon,  130  Oa.  601,  61  S.  B.  401;  Block  t. 
Tlnsley,  05  Qa.  436,  22  S.  672;  lltomaB  t. 
Price,  88  Oa.  638, 15  8.  B.  U;  Hayes  v.  Jor- 
dan, 65  Oa.  741.  11  S.  B.  833,  9  Lk  B.  A.  818; 
Jaq^eB  v.  Stewart,  81  Oa.  82,  6  S.  B.  SOSL  It 
Is  true  that  ttiere  was  evldmoe  Introduced  In 
behalf  of  the  plalntUEs  tending  to  show  Itiat 
the  property  in  dispute  wAA  for  only  15,573.- 
06,  but  we  do  not  deem  fills  testimony  suf- 
ficient to  alter  our  ruling  sustaining  the  ac- 
tion of  die  court  in  pamltdng  defendant  to 
take  Judgment  for  f 10,000,  the  amount  stated 
in  tbe  bail  affidavit  to  be  the  value  of  the 
property,  for,  as  above  Indicated,  the  d^end- 
ant  elected  to  take  a  Judgmoit  for  the  mar- 
ket value  of  the  property  at  the  date  of  tlw 
conversion,  and  the  evidence  as  to  what  the 
crops  sold  for  relates  to  the  value  of  tbe 
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propoty  after  Its  conTenlon  by  Uie  plaintiffs. 
Evldeuce  of  what  cropa  brought  when  sold  Is 
wholly  insoffident  to  prove  what  they  were 
wtn-th  on  a  date  prior  to  the  sale,  for  it  la  a 
matter  of  common  knowledge  that  the  mar- 
ket value  of  crops  Is  subject  to  flnctnatlon 
from  day  to  day.  Hie  oidy  evidence  in  the 
case  therefore  as  to  the  value  o£  the  crops 
at  the  time  of  their  conversltm  was  that 
sworn  to  by  the  plaintiffs  In  their  ball  affida- 
vit, and  the  court  did  not  err  In  entering  np 
Judgment  for  $10,000,  the  amount  stlpolated 
in  the  affidavit  aa  the  value  of  the  property. 

It  la  contended  that  the  general  rule  as 
above  stated,  and  upon  which  our  affirmance 
of  the  judgment  for  flO^OOO  ia  based,  does  not 
tLpptSt  and  would  work  a  grave  Injustice  in 
this  case  because  the  defendant  had  at  nu»t 
only  a  part  Interest  in  the  crasfB  in  controver- 
sy; hut.  aa  aald  by  Judge  Powell  in  th«  Kauf- 
man Case,  supra : 

"Tbe  rule  does  apply,  and  no  Injustice  is  done. 
*Stie  plaindfl  took  the  goods  from  the  defendanf  ■ 
poBKMloB  without  having  the  right  to  do  so. 
When  Ml  lack  of  rigfat  was  judidslly  estab- 
lished, it  was  oblatory  on  hhn,  under  his  re- 
plevy bond,  to  put  the  property  or  its  value  in 
money  badt  into  the  defendant's  hand&  When, 
under  the  restitution,  the  defendant  company 
takes  money  instead  of  the  property,  it  will 
h(dd  the  money  on  terms  like  those  on  ^ich  it 
held  the  property.  The  defoidant  wiU  hold  the 
money  not  for  its  own  ultimate  bmeflt,  but  for 
its  protection." 

Therefwe  ta  the  presmt  case  the  plaintiffs 
may  take  audi  steps  in  law  or  equity  as  shall 
be  necessary  to  ^ve  adequate  protection  to 
all  parties  concerned.  The  only  real  ultimate 
hardship,  if  any,  <hi  the  plaintiffs  Is  that  they 
will  have  to  pay  the  costa;  and  this  hard- 
ship th^  imposed  mpon  themselves  by  mis- 
taking their  remedy. 

Judgment  on  the  main  bill  of  exceptions 
affirmed;  oosfrUU  dismissed. 


ooocnr. 


P.  J^  aad  snBFBBNS,  J. 


(25  Ob.  App.  ISS) 

AlfERIOAN  BBAI/TT  GO.  v.  BBAHLBTT. 

(No.  11290.) 

(Court  of  Appeab  of  Gkorgia,  Divlslai  No.  2. 

April  8,  1920.) 

(SvUahua  hv  tk»  Courts 

1.  VCNDOR  AlTD  PtTBCHASBB  «=»300— IBBXLB- 
TAMT  EVXDUrOI  AS  TO  EBASOH  VOE  nifDOB'S 
TAILUaa  TO  OOWBTBUCT  BIDIWAUCS 
AOBKEO  BXX.D  VBOPBBJ,T  STBIOKEN. 

The  court  did  not  err  In  ruling  out  the  an- 
swer of  the  witness  Martin  to  the  question 
"Would  it  have  been  economical  to  have  laid 
lidewalks,  even  if  you  could  have  gotten  mate- 
rial?" The  witness  anewning  that  it  was  not, 


and  explaining  that  "Camp  Gordon  Boldiers 
were  parading  out  there,  and  they  wanted  this, 
property  to  parade  on,"  dearly  thie  evidence  Was 
not  relevant  to  the  issues  In  the  case. 

2.  '  CoHTUcrs  «=al76(10)— Vkndob  asd  puBt 
CHABEB  ^=9852— Failubb  ow  vinnoB  to 
ooNfincBDcr  sidbwales  roa  thbxe  teabs 
BXLD  uubbasohablb  ahd  to  consnrnTB 

BBEAOH  OF  AOKBBHBafT. 

Generally  what  la  a  **reaBonabte  time"  la  a 
question  to  be  passed  upon  by  the  Jury,  in  the 
light  of  the  facts  of  the  particular  case,  under 
proper  instructions  from  the  conrt  (Baldwin 
Fertiliser  Co.  v.  Cope,  110  Ga.  825,  36  S.  EL 
316);  but  where  the  facts  are  nndisputed,  and 
dilEerent  Inferences  cannot  be  drawo  from  the 
same  facts,  the  question  of  what  is  a  reason- 
able time  is  one  of  law  tot  determination  by  the 
court.  2  Elliott  on  Contracts,  |  SOCO,  p.  836. 
See,  also,  PattOlo  v.  Alexander,  96  Ga.  00;  6S, 
22  S.  B.  646.  20  L.  R.  A.  616;  Fleming  v. 
Foran,  12  Ga.  594(2). 

(a)  In  the  Instant  case  It  was  undisputed  that 
the  agreement  by  the  defendant  company  to  lay 
the  sidewalks  was  entered  into  approximately 
three  years  before  the  filing  the  suit  by  the 
plaintiff  for  a  breach  of  that  agreement,  and 
the  conrt  therefore  did  not  err  in  holding,  as  a 
matter  of  law,  that  the  time  claimed  by  the  de- 
fendant was  unreasonable,  and  In  directing  a 
verdict  for  the  plaintiff,  the  evidence  not  disclos- 
ing any  reasonable  excuse  for  the  delay  and 
failure  to  eranply  with  the  contract. 

3.  AeaEssHXKT  or  dajcaou. 

Not  being  ctmvinced  that  this  case  was 
broogfat  to  this  court  for  delay  only,  the  re- 
quest of  the  defendant  In  error  that  10  per 
cent,  damages  be  assessed  against  the  plaintiff 
in  etnw  is  zeftiscd. 

Error  from  Superior  Court,  Fulton  Coun- 
ty: Gea  L.  Bell,  Judge. 

Action  by  M.  H.  Bramlett  against  the 
American  Realty  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 

flrmed. 

On  S^t^ber  12,  1918,  Mary  Hobsoo 
Bramlett  brought  suit  against  the  American 
Realty  Company,  ailing,  substantially,  that 
on  Sept«nber  IS.  191&,  she  agreed  to  purchase 
a  certain  described  lot  from  the  defendant  for 
the  sum  of  $600 — $420  cash,  and  remainder 
payable  36  months  from  the  date  of  the  agree- 
moit.  ^e  alleged  that  she  paid  the  9120. 
and  gave  notes  for  the  mnainder  of  the  pur- 
chase price,  receiving  a  bond  for  title  (a  c<^y 
of  which  was  attached  to  the  petition)  in 
which  the  defendant  made  Ow  following  war- 
ranties and  guaranties: 

"(1)  That  the  street  or  streets  on  which  said 
lot  faces  win  be  graded  and  have  trees  planted;** 
and  (2)  "that  either  cement  or  tile  sidewalks 
will  be  laid  hi  front  of  said  lot,  all  without 
cost  to  purdtaser.** 

She  alleged,  further,  that  approximately 
three  years  had  elapsed  since  the  making  of 
the  agreemeit ;  fliat  the  street  on  vrbkb  the 
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lot  faces  has  not  been  properly  graded,  and  no 
■  cement  or  tile  sidewalk  bad  been  laid  In 
Awnt  of  said  lot  She  alleged  that  the  agree* 
mmt  was  breached,  and  asked  for  a  judg- 
ment for  the  $420  paid  by  her  to  the  defend- 
ant, wlOi  interest  thereon.  The  defendant  In 
Its  answer  admitted  snbstantially  the  al- 
leged contract,  Iwt  denied  that  It  had  breach- 
ed the  contract,  and  denied  that  the  idaintlff 
was  entitled  to  recover  the  amount  sued  for. 
There  was  undisputed  evidence  that  the  con- 
tract was  made  and  the  money  paid  as  al- 
leged, tbat  no  sidewalk  had  been  laid  In  front 
of  the  lot,  that  nearly  three  years  had  elapsed 
since  the  making  of  the  agreement,  and  tbat 
before  the  filing  of  the  suit  the  i^lntiff  de- 
manded of  the  defendant  that  It  carry  out  the 
agreement  to  lay  the  sidewalk.  There  was 
evidence  for  the  defendant  as  to  the  grading 
of  the  streets  and  planting  of  trees,  and  to 
the  effect  tbat  the  failure  to  lay  the  sidewalk 
in  front  of  this  property  was  dne  to  war  and 
labw  ccmditlons;  that  when  the  war  came  on 
the  defendant  did  not  have  any  demand  for 
this  <da8s  of  property;  that  building  material 
was  so  high  and  labor  so  scarce  that  It  would 
not  be  economical,  and  would  be  almost  Im- 
possible to  do  the  work;  that  it  had  laid 
sidewalks  within  a  block  of  this  lot,  but  quit 
and  had  not  laid  any  since. 

At  the  contusion  of  the  evidence  the  court 
directed  a  verdict  for  the  plaintlEF  for  the 
'amount  sued  tor,  and  the  defendant  excepted. 

BrhiB  ft  Bfoon,  ot  Atlanta,  for  plalntlfl  in 
error. 

AndenKm  ft  Slate  and  J.  Ll  Anderaon.  all 
ot  Atlanta,  for  defendant  In  error. 

SMITH,  J.  Jndgmokt  affirmed. 

JSNKINS,  P.  J.,  and  STBPUIDMS,  J., 
concnr. 


m  Oa.  App.  ISS) 

BAYNBS  V.  STATB.  (No.  U24S.} 

<^>Hirt  of  App!    I  of  Georgia,  Diviidon  No.  1. 

April  80,  1020.) 

(SgUdtma  by  Ike  Omtrt^ 

1.  ASBATJLT  AND   BAnXBT  «S>97— OBIMINAI. 

uw  4s98819>— Vebdict  or  ouii<tt  of  in- 
cluded OFnnSB  OF  UHUWFDL  aHOOTINO 
BXLD  HOT  BO  UNCKBTAIH  AS  TO  BB  VOID; 
PUNISHMENT  PUISCSIBED  BT  JUBT  HELD 
CONCLUSIVE  OF  THEIB  WANT  OF  INTENT  TO 
ACQUIT. 

The  Indictment  Is  for  assault  witb  intent 
to  mirder,  but  embraces  the  minor  offense  of 
unlawfully  shooting  at  another,  as  denounced 
by  section  115  of  the  Penal  Code  (1910).  The 
verdict  is  in  part  as  follows:  "We,  the  jury, 
find  the  defendant  guilty  of  unlawful  sbootiDK." 
The  remainder  of  the  verdict  fixes  a  punish- 
ment appropriate  to  the  minor  offense  mention- 
ed.  The  verdict  is  attacked  as  being  void  tor 


uncertainty  with  reference  to  the  offense  referred 
to,  and  as  befaig  eqnlralent  to  an  acaaittaL 

Held: 

(a)  While  the  trial  judge  shonld  not  have 
received  the  verdict  in  the  form  in  which  it  was 
returned,  but  should  have  taken  proper  steps 
to  have  it  put  in  some  one  of  the  usual  forms, 
yet  under  the  decision  of  the  Supreme  Court 
in  Arnold  v.  State,  SI  Ga.  144,  it  cannot  be 
held  that  the  verdict  as  received  was  so  nncex>- 
tain  as  to  be  absolutely  void.  See,  also,  Espy  t. 
State,  19  Ga.  App.  748,  02  8.  B.  229,  and 
Autrey  State,  23  Ga.  App.  148,  97  S.  E. 
753. 

(b)  The  punishment  prescribed  by  the  jury  is 
conclusive  of  the  want  of  any  intention  on  their 
part  to  acquit  the  accused.  Park's  Penal  Code. 

S  1059. 

2.  Cbiminal  law  «=»790.  1172(9)— Eibone- 
ous  instbuction  not  dibbctino  jitbt  to 
fix  uaxiuuu  as  well  ab  menihuh  pdwibh- 
uent  held  habhiasb. 
After  correctly  instructing  the  Jury  to  fix  a 
maximum  puoishment  in  the  event  they  found 
the  accused  guilty  of  assault  with  intent  to 
murder,  the  court  furdier  instmcted  them  Uiat, 
if  they  found  the  defendant  gnilty  of  nnlawfoUy 
shooting  at  another,  they  should  the  mini- 
mum punishment  not  less  than  one  year  nor 
longer  than  four  years,  or  any  time  between 
one  and  four  years,  as  the  jury  should  see 
proper."  Under  the  latter  instruction  the  jory 
fixed  the  punishment  at  a  minimum  of  two 
years  and  a  maxlmnm  of  four  years;  but  the 
accused  complains  of  tiiat  Instmction,  becaoae 
it  does  not  direct  the  Jury  to  fix  a  maximum  as 
well  as  a  minimum  punishment.  Htid:  While 
the  particular  part  of  the  diarge  complained 
of  was  erroneous  for  the  reason  assigned,  yet 
the  jury  having  understood  and  performed  their 
duty,  by  prescribing  both  a  minimum  and  a 
maximum  punishment,  the  error  became  harm- 
less. See  Ripley  T.  State,  7  Ga.  App.  679,  07 
S.  E.  834  (1). 

8.  a6bault  and  battebt  4=»^2— houdde 
^=»260— Intent  with  which  unlawful 
shooting  is  done  exclu8ivelt  fob  jubt: 
case  distinauishxd;   btidbhce  held  to 

WABBANT  CONVIOriOIf  OF  UHLAWFinXT 
BHOOTinO  AT  AHOTHEB. 

The  evidence  authorised  the  rndlct,  and  tbo 
trial  jud^  did  not  err  in  overmling  the  motim 
for  a  new  trial. 

(a)  On  its  facts,  this  case  is  easily  distiDgnisb- 
able  from  Kendrick  v.  State,  IIS  Ga.  759,  39  S. 
E.  286,  and  sabseqnent  decisions  to  the  same 
effect.  In  every  case  of  assault  with  intent  to 
murder  by  unlawfully  shooting  at  another,  die 
intent  witb  whidi  the  shooting  is  done  is  a  qoes- 
tion  exclusively  for  the  jury.  See  Park's  Penal 
Code,  I  97,  and  dtetlons  aa  "Intent."  In  the 
instant  case  the  proseevtor'B  testimoiv  alone 
is  sufficient  to  support  the  verdict,  but  it  dis- 
closes no  more  evidence  of  a  specific  intent  to 
kill  than  must  necessarily  appear  In  evety  case 
of  unlawfully  shooting  at  another.  The  testi- 
mony of  another  witness  that  "Nine  (the  accus- 
ed) told  Cilyde  (the  prosecutor)  he  was  shootins 
at  him  to  kill  him"  did  not  bring  the  case 
within  the  rule  announced  in  Kmdrick's  Case, 
supra;  it  not  appearing  when  or  under  wltat 
circumstances  such  declaration  of  the  accused 
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wu  made,  and  the  prisoueT*!  statement  to  the 
court  and  jury  containing  an  admission  that  he 
had  a  difficnlty  with  the  prosecotor  at  the  time 
and  place  in  qnestloa,  and  that  some  shooting 
was  done  then  and  there,  and  denying  only  that 
he  wu  the  person  who  did  the  shooting. 

Error  from  Superior  Court,  Morgan  CJoun- 
ty;  J.  B.  Park,  Jndge. 

Nine  Baynes  was  convicted  of  nalawfnlly 
sbootliig  at  anotber,  and  brii^  error.  Af- 
flrmed. 

Bl  M.  Baynes,  of  Montitcello,  for  plalntlfl 
in  error. 

Df^te  Campbdl.  SOL  Qol,  o£  MoutioeUo, 
for  tbe  State. 

IitJKB,  J.  Judgment  afllrmed. 

BROYI.BS,  a      and  BZiOODWOBTH, 
concnr. 


(ffi  Ga.  App.  182) 

ANDREWS  T.  MAYOR  AND  ALDERMEN 
OF  CITY  OF  SAVANNAH.    (No.  11232.) 

(Court  of  Appeal!  oC  Georgia,  Dividon  Mo.  1. 
Apia  18, 1920 J 

(SvHaiut  by  the  Court.) 

1.  MniTIOIPAL  OOBFOBATIOnS  «=3741(1)— Pk- 
TZnON  AO.AlireT  GITT  FOB  PEBSONAL  IN- 
JXmT  PBOFBBLT  NBHISSED,  WHJEBS  HOTICX 
HOT  OIVXH  WITHIN  8TATDT0BT  TXMB. 

The  diarter  of  the  city  of  SaTannah*  as 
amended  hr  the  act  of  tiie  General  Assembly 
of  Georgia  approved  August  16,  1915  (Acts 
191S,  p.  826,  3  1).  provides  that  "no  action  for 
damages  to  person  or  property  •  *  •  atiall 
be  institnted  against  the  city  of  Savannah  un- 
less witliin  six  months  from  the  bappoiing  or 
infliction  of  tbe  injury  complained  of  the  com- 
plainant •  *  •  shall  give  notice  to  the 
mayor  and  aldermen  of  tbe  said  city  of  socb  in- 
jury in  writing."  In  the  instant  case  the  plain- 
tUt  brought  suit  against  the  mayor  and  alder- 
men of  tbe  dty  of  Savannah  for  pwsonal  in- 
juries, but  her  petition  showed  that  the  required 
notice  was  not  given  until  more  than  six  months 
after  the  infliction  of  the  injury  sued  for.  The 
court,  therefore,  did  not  err  in  dismissing  the 
petition  on  tbe  defmdant's  motion. 

2.  Afpeal  akd  bbbob  4=3»170(!i)— Oonsnru- 

TIONAL  qUBSnOH  NOT  BAUBD  BBLOW  CAN- 
NOT BB  OONBIDKraD, 

A  constitutional  question  cannot  be  consid- 
ered by  the  reviewing  court,  unless  it  is  made 
during  the  trial  of  the  case  in  the  lower  courL 
It  is  too  late  to  raise  such  a  question  for  the 
first  time  in  tbe  higher  court  Hendry  v.  State, 
147  Ga.  260,  93  S.  B.  418(8) ;  Bolton  v.  New- 
nan,  147  Ga.  400»  04  S.  B.  286;  Seoggina  v. 
State,  24  Ga.  App.  — ^  102  S.  E.  39.  Ooun- 
8^  for  the  plaintiff  in  error  contend  in  their 
brief  that  the  provision  of  the  (barter  of  the 
city  of  Savannah  referred  to  above  is  invalid 
and  unconstitutional.   It  does  not  appear,  how- 


ever, from  the  record  or  the  bill  of  exceptions, 
that  this  question  was  made  in  the  lower  court, 
and  accordingly  it  cannot  be  considered  by  this 
court,  or  by  the  Supreme  Court,  to  which  court 
this  case  would  have  to  be  transferred  If  a 
constitnti<aial  question  had  been  raised  in  tiie 
lower  courL 

Error  fnun  Superior  Court,  Cbatbam 
County!  P.  W.  Meldrlm,  Judge. 

Suit  by  Ellen  Andrews  against  the  Mayor 
and  Aldermen  of  the  City  of  Savannah.  Pe- 
tition dismissed  an  defendants*  motion,  and 
plaintiff  brings  error.  Affirmed. 

Oliver  &  Oliver,  of  SaTannab,  for  plaintiff 
In  error. 

Shelby  Myrtck  and  E.  A.  Obhen,  both  of 
Savannah,  for  defendant  In  error. 

BROYLES,  C.  3.  Judgment  affirmed. 

LUKB  and  BLOODWOBTB,  33^  concur. 


WILTIAMS  V.  STATE. 


(25  Qa.  App.  1»3) 
(No.  11281.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  18,  1920.) 

(SyUa&ttf  bv  the  Court.) 

1.  CEiiaNAL  LAW  «=s»786(3),  828— Without  a 

WM'ITEH  BEQUBffX*  JUnOB  HBBD  NOT  CHABQB 
Oa  nfPEAOHHBHT;  aHABGB  THBBEON  BBOUU> 
OONtAIH  BTBHTTHXna  iSVUOABIX  TO  EAOTB. 

It  is  wdl  settled  tiiat,  wbOe  it  is  not  incum- 
bent upon  the  judge,  in  tike  absence  of  a  timely 
and  appropriate  written  request,  to  charge  up- 
on the  subject  of  the  impeachment  of  witness- 
es, yet,  where  that  subject  is  referred  to  in 
the  charge,  all  of  it  that  Is  material  and  applica- 
ble to  the  facte  of  the  case  should  be  given. 
Rouse  V.  State,  2  Ga.  App.  184,  68  S.  E.  416(7) ; 
Harper  T.  State,  17  Ga.  App.  061,  87  8.  E. 
806(2). 

2.  GBiiaNAL  LAW  ^9625(^  —  Chabqb  that 

XUPBAOHHENT  HAT  SB   BT  OONTBADICTOBT 

btatehbnts  hxlo  adbquatb,  in  abbenob  or 

BEQUEST. 

In  the  instant  case  the  only  reference  in 
the  court's  charge  to  the  law  upon  the  impeach- 
ment of  witnesses  was  as  foUows:  "I  charge 
you  that  a  witness  may  be  impeached  by  con- 
tradictory statements.  This  is  one  of  tbe  meth- 
ods of  impeachment  recognized  by  the  law." 
Under  the  above  ruling,  and  the  facts  of  the 
case,  the  court  erred  in  not  giving  fuller  and 
more  adequate  instructions  upon  this  subject, 
although  no  request  to  do  so,  or  to  charge  at  all 
upon  the  subject,  was  presented.  On  account 
of  this  error,  another  trial  of  the  case  is  re- 
quired. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  B,  G.  DlckerBcm.  Judge. 
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Proceeding  1^  0ie  State  agabiBt  Elbert 
WlUlauu.  Fnm  tbe  Judgment,  Williams 
brings  »ror.  Reversed. 

Story  &  Story,  of  NashvUle,  for  plaintiff 
In  error. 

J.  D.  Lorett,  SoL  Gen^  of  Nashville^  tot 
the  Stata 

BROTLES,  0.  J.  Judgment  reversed. 

LUEB  and  BLOODWORTH,  JJT^  concur. 


(25  Oa.  App.  191) 

NEWSOHB  V.  STATE.    (No.  1L265.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April  13.  192a) 

(SpUabut  hv  the  Court.) 

1.  CnnaifAL  law  ^1064<3)  —  Motion  fob 

NSW  TBIAL,  nor  SBOWINQ  OBOUIfD  OF  AP- 
PXJCATIOIT  FOB  OOHTIHUAITCK  OB  XHB  XVI- 
DBNOE,  WAS  XITCOHFCBra. 

No  question  is  preiented  for  decision  by  a 
groand  of  motion  for  a  new  trial  in  the  fol- 
lowing language:  "Because  the  court  oyermled. 
defendant's  motion  for  continuance,  which  was 
first  made  on  August  20,  and  renewed  and 
heard  and  overruled  on  August  21,  1919,  which 
was  the  day  said  case  was  tried."  Such  a 
ground  of  a  motion  for  a  new  trial  is  incom- 
|)lete,  in  that  it  fails  to  disclose  the  ground  of 
the  application  for  continuance,  and  further,  in 
that  it  fails  to  set  out  or  refer  to  an  exhibit 
setting  out  the  evidence  considered  by  the  pre- 
aiding  judge  in  pasatng  upon  the  application. 
Park's  Pen.  Code,  $  986;  Delk  v.  State,  90  Ga. 
667,  26  S.  E.  752(4). 

2.  CaiHIIfAL  LAW  4^1064^— OaOUKD  OF  MO- 
TION FOB  NEW  TBIAX,  DISAFFBDVBD  BT  TBIAL 
JUDOB  WnX  HOT  Bt  OONSIDEKBD. 

A  ground  of  a  motion  for  a  new  trial  that 
is  not  .approved  by  the  trial  Judge,  and  wlilch 
he  expressly  declines  to  approve,  will  not  he 
considered  by  this  court.  See  Park's  Pen.  Code, 
II  1090,  1090(a),  and  dtations  on  "Approval." 

3.  Cbiuinal  law  ^=91064^^— Gbodnd  of  mo- 
txon  fob  nbw  tbial,  baud  on  facts  not 
othebwise  shown  bt  bbcobd,  icat  bb  oi8- 
appbovbd. 

Where  a  ground  of  a  motion  for  a  new  trial 
is  based  either  in  whole  or  in  part  upon  facts 
not  otherwise  shown  by  tiie  record,  and  which 
did  not  transpire  In  open  court  or  witliin  the 
immediate  knowledge  of  the  preshUng  Judge,  un- 
less they  are  made  to  appear  hy  supporting 
affidavits  annexed  to  the  motion,  it  is  proper 
for  tbe  Judge  to  decline  to  approve  the  ground 
or  certify  to  the  truth  of  such  redtali  of  fact. 


4.  JUBOBfl'     AFFIDAVrrs     CANNOT  UFEACK 
TBZIB  VEBDIOT. 

"The  affidavits  of  Jurora  oiay  be  taken  to 
sustain,  bat  not  to  impeach  tb^  verdJct"  Of. 
Code  1010,  I  6933. 

5.  Criuinal  law  4=3789(^— <^abgb  as  TO 

BEASONABLB  DOUBT  HKLD  NOT  TO  APPLY  THB 

RVIX  IN  CIVIL  CASES. 

The  court  charged:  "All  the  law  requires 
Is  moral  and  reasonable  certainty.  So,  in  this 
case,  if  you  are  satisfied  to  a  moral  and  reason- 
able certain^,  and  that  beyond  a  reoonahle 
donbt,  it  would  be  your  duty  to  find  the  de- 
fendant guilty."  Such  a  charge  ia  not  subject 
to  the  criticism  that  ft  applies  to  a  criminal  case 
tbe  degree  of  proof  applicable  only  to  a  dvil 
caae.  Considered  in  connection  with  the  en- 
tire charge,  it  was  not  error  for  any  reason 
assigned.  See  Park's  Pen.  Code,  |  1012,  and 
annotations. 

6.  Gbuiinal  law  «s»7fiB(l'0— Chabgx  that 

BEASONABLB  nOOBT  IB  THAT  ABI8INO  IN 
HIND  OF  HONEST  JXIBOB  HELD  NOT  EBBOB. 
Complaint  is  made  of  the  following  charge: 
"When  I  say  'a  reasonable  doubt,'  I  do  not 
mean  some  mere  vague  conjecture  or  possi- 
bility, conjured  up  in  the  mind  of  the  jury  for 
acquitting  tbe  defendant,  but  such  a  doubt  as 
arises  in  the  mind  of  an  honest  juror  seeking 
the  truth,  and  leaves  it  wavering  and  doabtful 
as  to  the  truth  of  the  transaction.  It  may  arise 
from  having  beard  tile  esse,  tbe  wan^  weakness, 
or  insuffidency  of  the  evidence."  ffeld;  the 
charge  was  free  from  error.  Peterson  v.  State, 
47  Ga.  S25(5);  Cobb  v.  State,  11  Ga.  App.  62. 
74  a  E.  702(1);  Dumas  t.  State,  63  Ga.  600 
(8):  Fletcher  t.  Bute,  90  Ga.  468,  17  S  V 
100(2). 

7.  Denial  of  new  trial. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  denying  the  motion  for  a 
new  triaL 

Error  from  Superior  Conrti  Olucocfe 
County;  B.  V.  Walker.  Judge. 

George  Newaome  was  prosecuted  for  an 
offense.  Fran  tbe  Judgment,  and  tbe  over* 
ruling  of  his  motion  for  a  new  trial,  he  brings 

error.  Affirmed. 

1.  C.  NewBome,  of  SandersvUle,  for  Kdaln- 
tUf  In  error. 

B.  C.  Norman,  8tiL  Gol,  oC  WanMnghm 
Oa.,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BBOYIiES,  a  J.,  and  BLOODWOBTH,  J., 
concur. 
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LANG  T.  HAIiU   QUO.  10D83.) 

<Goiat  of  Appmli  of  Oeor^a,  DMdrai  No.  2l 
Aptfl  7,19301) 

(ByUahiu  hy  the  Cow%) 
1.  Atpull  and  ekbob  «»66,  462— Bill  or 

BZCEFnOHB  NOT  COIFIiUNinO  OF  A  VHIAI. 
JUDaHSHt  COHRU  no  APnLUXB  JTTBIS- 
DZCnON ;  NOTWZTHBrANDIHO  OBKXflXD  BZU. 
or  XXCBFTIONB  TO  A  JTIDOilBNT  NOT  IINAI^ 
TBS  mUL  COtTBT  BNTAINS  jmUSDIcnON. 
A  bill  of  exceptionfl  which  doea  not  com- 
plain of  a  judgment  finally  disposiny  of  the  case, 
or  of  a  judgment  which  woold  have  been  final 
if  rendered  aa  contended  for,  will  not  operata 
to  confer  any  juriadictEon  upon  this  coart. 
Where  a  trial  judge  haa  certified  a  bill  of 
ezceptlona  which  complaioa  of  a  ruling  aas* 
talniac  a  demurrer  to  and  atrOdng  a  deftod- 
ant*B  plea,  which  la  not  a  final  judgment,  the 
case  Btill  remains  within  the  jurisdiction  of 
the  trial  court.    Where  the  case  thereafter  pro- 
ceeds' to  trial  and  a  final  judgment  is  rendered 
therein,  a  bill  of  exceptions  duly  tendered,  bring- 
ing 8u<di  final  judgment  to  this  court  for  review, 
will  not  be  dismissed  upcm  motion  of  the  de- 
fendant in  error,  based  upon  tiu  ground  that 
the  trial  judge  lost  jurisdiettoi  of  the  case  hj 
■certifying  to  the  first  bill  of  exceptions. 

-2.  Appeal  and  ebbob  «s945^ArrEB  cebti- 

mno  BIZJ.  TO  JUIMICENT  NOT  FINAL,  OO0BT 
HAT  OBDKB  IT  HUD  AS  KXCBPTIONS  PBN- 
DBNTE  Um 

Where  the  trial  judge  certifies  a  bill  of  ez- 
■cepttons  whidi  excepts  to  a  judgment  not  final, 
and  which  would  not  hare  been  final  if  rendered 
as  contended  tOr,  it  is  not  error  for  him  there- 
after, and  within  the  time  allowed  by  law  after 
the  rendition  of  the  judgment  complained  of,  to 
pass  an  order  amending  auch  certificate  and 
ordering  that  auch  bill  of  exceptions  operate 
and  be  filed  as  exceptions  pendente  lite.  Where 
a  proper  aarignment  of  error  is  made  in  this 
court  upon  such  exceptiona  pendente  Ute,  the 
same  will  be  here  considered. 

S.  BlIXS  AND  NOTKS  4=3634— A  BUTT  PBNDINO 
AT  SEBTIOK  OT  STATUTOBT  NOTICB  ON  DX- 
yCNDANT,  BUT  DIS1CI8SED  BETOBB  BECOND 
STTIT,  IB  NO  DnSNSX  AGAINST  ATTOBNBT'B 
PEBB. 

It  is  no  defense  to  a  daim  for  attorney's 
fees  in  a  suit  upon  a  promissory  note  that, 
before  the  filing  of  the  suit  and  before  the  giv- 
ing to  the  defendant  of  the  tan  dayi^  notice 
required  by  statute,  the  payee  had  already 
bronght  snlt  on  the  note  against  tibe  defendant, 
and  that  such  suit  was  pending  at  the  time  of 
service  ojnn  the  defendant  of  the  statutory 
notice  required,  but  had  heea  dismiased  by  the 
plaintift  prior  to  .the  filing  of  the  second  suit. 
Bacon  v.  Haneslay,  19  Oa.  App.  6%  90  8.  B. 
1033(3). 

-4.  Vehdob  and  pnBCHASBB  <a=»308<6) — Plea 
aluqiho  defect  or  title,  in  absence  or 

EXPBESS  WABBA.NTT  OF  TITLE,  DCKDBBABLB. 

"in  a  sale  of  land  there  is  no  implied  war- 
ranty of  title."  Civ.  Code  1910,  {  4103.  In 
a  suit  upon  a  promissory  note,  a  plea  which 
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alleges  that  the  note  sued  on  wav  executed  by 
the  defendant  In  payment  of  the  balance  due 
the  plaintiff  on  the  purchase  money  of  certiUn 
land  which  the  defendant  had  purdiascd  from 
the  plaintlfft  and  which  further  alleged  that 
there  was  a  defect  in  plafntifTs  title  to  the 
land,  which  was  afterwards  discovered  by  the 
defendant,  in  that  the  plaintiff  had  acquired 
title  to  only  four-fifths  interest  in  the  land  and 
never  acquired  title  to  the  whole  estate,  and 
where  it  nowhere  appears  that  the  plaintiff 
obligated  himself  to  make  title  or  expressly  war- 
ranted the  title  to  the  land,  audi  plea  set  forth 
no  defense  and  was  properly  dliiniwed  on  de- 
murrer. 

6.  Bills  and  notes  4=3037(1)  —  Dibecixo 

VEBDICT   PBOPBB,    WHEBX   PLEA   HAS  BEEN 

pbopeblt  dismissed. 
This  being  a  suit  upon  a  pnHoiasory  note, 
and  it  bdng  undiqtuted  that  the  defendant  had 
received  the  statutory  notice  <^  the  plaintiffs 
intention  to  salt  and  daim  attorney's 

fee%  it  was  not  error  for  the  court,  after  hav- 
ing properly  dismissed  defendant's  plea,  to 
rect  a  verdict  for  the  plaintiff. 

Error  from  Superior  Oourt,  Gordot  Coun- 
ty;  M.  O.  Tarra-,  Judge. 

Action  a.  A.  Hall  Bgalnst  3.  M.  Luis. 
Judgment  for  lOaintlff  aa  a  dliecteA  verdict, 
and  defendant  brings  error.  Afltoned. 

Lang  &  Lang,  of  Calhoon,  for  ^aintlfl  in 

error. 

A.  L.  Henson,  of  OUhonn,  for  defmdant  In 

error. 

STEPHENS,  J.  Judgment  afDrmed. 
JENKINS,  P.  J.,  and  SIOTH,  J.,  concur. 


OBIOOS  T.  STATE. 


(ZS  Oa.  App.  :4St 

(No.  11208.) 


(Oourt  (tf  Appeals  of  Qv»^%  IMTlsimi  No.  1. 
^rn  14,  1920.) 

(avBabut  hf  the  Court) 

1.  INTOZIOATIIICI  UQUOBS  »P286CMg  —  EtI- 
DENOB  held  INHUmtUBNT  TO  SUSTAIN  A 
CONTIOnON  FOB  lUXXNO  UQTTOB. 

The  evidence  in  this  case  shows  that  certain 
persona  approached  what  .was  designated  as 
"the  still  site,"  and  where  evidently  H<»ne  one 
had  recently  been  making  liquor.  A  witness 
swore:  "We  stopped,  I  suppose,  about  30 
steps  from  the  still.  I  saw  a  negro  there.  He 
was  as  dose  to  the  still  aa  the  edge  of  that  ta- 
ble, walking  frwn  me.  He  had  a  quart  or  a 
half  gallon  cup  In  his  hand,  and  he  was  drink* 
ing  something  out  of  the  cup.  He  was  walking 
away  from  the  still,  and  drinking  something  as 
he  was  walking.  I  suppose  he  got  aa  far  as  the 
back  of  the  courthouse  before  he  recognised  me, 
and  I  spoke  to  Mr.  Olawson,  and  says:  Tjxk 
there,  y<mder  goes  a  negro  from  that  still,*  and 
the  negro  heard  me,  and  threw  the  cup  down 
and  started  to  run,  and  I  told  Urn  to  stop,  and 
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be  didn't,  and  I  shot  at  him  two  or  three 
tunes."  Another  witness  swore:  "When  I  got 
on  the  branch  I  [could?]  see  that  distillery,  and 
saw  a  man  down  ther&  I  could  not  see  his 
head,  but  I  could  see  his  hands  and  back  mov- 
ing. In  8  very  short  time  he  stepped  back  and 
turned  his  back  to  me,  and  reached  down  on  the 
ground  and  cot  a  bucket  of  iMne  description, 
and  wait  off  drinUng  out  of  lb  He  was  right 
at  the  furnace.  I  didn't  know  it  at  diat  time. 
I  saw  Urn  as  be  went  away.  About  tbe  time  he 
peartraed  up,  Mr.  Ecdl  and  me  balled  bim  and 
told  him  to  stop,  and  about  that  time  I  shot. 
*  *  *  This  man  didn't  seem  to  be  excited. 
He  had  not  seen  me.  •  •  *  I  don't  know 
what  started  him  running.  He  started,  I  sup- 
pose, when  Bsell  told  bim  to  stop."  This  is 
all  the  eridence  that  in  any  way  connects  the 
defendant  with  the  offense  of  making  liquor, 
and  is  not  sufficient  to  authorize  his  conviction. 
The  most  fliat  can  be  said  of  it  la  that  it 
slwwi  "presence"  and  "flight"  In  Qriffin  v. 
State,  2  6a.  App.  534,  KS  S.  B.  781(2),  it  was 
held:  "Neither  presence  nor  flight,  nor  both 
togeUiet,  without  mor^  is  condnslTe  of  gnilt." 

2.  Oran  jj»roiniBNTB. 

It  is  not  necessary  to  consider  the  aasign- 
menta  U  error  not  dealt  witb  abore. 

Error  from  Superlw  Oonrt^  Jmes  Ooimty; 
J.  B.  Park,  Judge. 

Sam  Griggs  was  oonvicted  of  ottaae  of 
maklns  liqntn-,  and  be  bringi  error.  Re- 
versed. 

J.  B.  Jacfewm,  of  Qny,  for  plaintiiT  In 

error. 

Doyle  Campbdl,  Sol.  Gol,  ot  HonUcello. 

tor  the  State. 

BLOODWORTH,  J.  JndsmeBt  lerorsed. 
BROTIiESt  O:  3^  and  LUSB;  J.,  otmcur. 


(25  Oa.  App.  175) 

ALBXANDER  t.  STATE.    (Mo.  11224.) 

(Conrt  of  Appeals  of  Georgia,  Diridon  No.  1. 
April  IS,  1920.) 

fBi/UalMU  hy  the  Court.} 

INTOXIOATINO  LIQUOBS  «s»236(22)~OoNTIO- 
TlOIt  FOB  FKBIOTXINO  DISTILLIITO  AFFAAATUB 
ON  PBZiaSSS  HELD  AQAINBT  ETIDBNCB, 
WBEBE  0WNEB8HIP  OF  PBElfZSES  NOT  8H0WIT. 

The  defendant  was  convicted,  under  section 
22  of  the  act  of  1917  (Oa.  Laws  Ex.  Session 
1917,  p.  18),  of  knowingly  permitting  appara- 
tus for  the  distilling  or  manufacturing  of  in- 
toxicating liquors  to  be  located  on  Us  premises. 
There  was  no  evidence  which  authorised  a  find- 
ing that  the  land  upon  which  the  apparatus  was 
discovered  was  owned,  controlled,  or  possessed 
by  the  defendant.  His  conviction,  therefore, 
was  contrary  to  law  and  the  evidence,  and  the 
court  erred  in  overruling  hfs  motion  for  a  new 


trial.  See  Atkinaon  r.  State,  102  S.  B.  878, 
this  day  decided. 

Error  from  Superior  Court,  Taliaferro 
Ooon^;  B.  F.  Walker,  Jn^. 

Felix  Alexander  was  convicted  at  know- 
ingly permitting  an  apparatus  for  distilling 
or  manufacturing  Intoxicating  liquor  to  be 
located  on  his  premisee,  his  motion  for  a 
new  trial  wai  overmled,  and  he  brings  error. 
Reversed. 

J.  A.  Bea^ey,  of  OrawfordvlUe,  for  plain- 
tiff in  error. 

R.  O.  Norman,  SoL  Gen.,  of  Washington, 
Oa.,  and  Alvin  Q.  Golucke^  of  QrawfOrdTllle^ 
for  the  State. 

BROYLES,  0.  J.   Judgment  reversed. 
LUKE  and  BLOODWORTH;  JJ.,  ocmcnr. 


(iS  Oa.  App.  170 
ATKINSON  T.  BTAT&.   (No.  11221.) 

(Court  of  Appeals  of  Cteorgia,  Division  No.  1- 
April  18,  lS2a) 

(Bvttaht$  ip  the  ComrU) 
Intoxicatinq  LiqnoBH  «s»236{2^  —  Cohtic- 

TION  FOB  PEBHIITIKO  APPAKATUB  FOB  KAM- 
trFAOTUBIHO  TO  BB  ItOOATED  ON  PmOBBS' 
WSLa  OOlffTBABT  TO  THB  BTIDBIIOB. 

The  defendant  was  convicted,  under  section 
22  of  the  act  of  1917  (Oa.  Laws  Ex.  Session 
1917,  p.  18),  of  knowingly  permitting  ^parm- 
tua  for  the  manufacturing  or  distilling  of  In- 
toxIcatlQg  liquors  to  he  located  on  his  premis- 
es. There  was  no  evidence  whidi  aathorixed 
a  finding  that  the  land  upon  which  the  appara- 
tus was  discovered  waa  ovrned,  controlled,  or 
possessed  by  the  defendant.  His  conviction, 
therefore,  was  contrary  to  law  and  the  evidence, 
and  the  court  erred  in  overruling  his  motion  for 
a  new  triaL  See  Alexander  v.  State  (No. 
11224)  102  8.  E.  878,  this  day  decided. 

Error  from  Superior  Court;  Taliaferro- 
County ;  B.  F.  Walker,  Judge. 

J.  E.  Atkinson  waa  convicted  of  knowingly 
permitting  an  apparatus  for  manufiicturlns 
and  distilling  intoxicating  liquor  to  be  lo- 
cated on  his  premises,  his  motion  for  new 
triat  was  overruled,  and  be  brings  error. 
Reversed. 

J.  A.  Beaxley,  of  Crawfordvllle,  for  plain- 
tiff in  error. 

R.  C.  Norman,  Sol.  Gen.,  of  Washlngt«ir 
Ga.,  and  Alvln  O.  6olu(^  of  CrmwfindrUIc^ 

for  the  State. 

BROYLES,  C.  J.  Judgment  reversed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 
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BASBKR  ▼.  STATE. 


(Court  of  Appeali  of  Oeorgia,  Divicion  No.  1. 

April  14,  1920.) 

(Svtldbiu  by  the  Oovri.) 

CBIMXNAt,  uw  «s»936(l).  1160  —  Approvks 
VEBDICT,  SUPPORTED  BT  BOU;  ZTIDBNOB, 
CAHNOT  BB  DIBTUBBED;  WHEBE  TBBDIOT  IB 
DECIDEDX.T  AOAin9r  THE  IVIDKNCB,  TBIAL 
COUBT  BAB  Wira  OXBOBEIION  ON  HOTlOn  FOB 
NEW  TBIAIi. 

"Id  this  case  the  mbtioB  for  a  new  trial 
contained  only  the  ngoal  general  gronnda. 
There  vaa  Bome  il^lht  eridence  aatiiorizing 
the  verdict;  and  the  verdict  having  been  ap- 
proved by  the  trial  jndge,  under  the  repeated 
and  uniform  rulings  of  this  conrt  and  of  the 
Supreme  Gourt,  a  reviewing  conrt  1b  power- 
less to  interfere.  When  the  verdict  is  ap- 
parently decidedly  against  the  weight  of  the 
evidence,  the  trial  jndge  has  a  wide  discretion 
aa  to  granting  or  refusing  a  new  trial;  but 
whenever  there  is  any  evidence,  however  slight, 
to  support  a  verdict  which  has  been  approved 
by  the  trial  Judge,  tUs  conrt  is  absolutely 
without  authority  to  control  the  Judgment  of 
the  trial  conrt."  Bradham  v.  State.  21  Oa. 
App.  SIO,  94  S.  E.  618.  See,  also,  Smith  v. 
State,  91  Ga.  188,  17  S.  B.  68. 

Error  from  Superior  Court,  Monroe  Coun- 
ty ;  W.  E.  H.  Searcy,  Jr.,  Judge. 

Proceeding  by  the  State  against  Sam  Bar- 
ber. From  the  Judgment,  and  the  overmllng 
of  his  motion  for  a  new  trial,  Barber  brings 
error.  Affinned. 

Hubert  F.  Rawls  and  Walter  3,  Orace^ 
boUi  of  Bfacon,  for  plaintiff  In  error. 

B.  H.  Owm,  SoL  Qen^  of  Zebnlon,  for  ttie 
State. 

BLOODWOBIH,  J.  J^dgmoit  afflrmed. 
BBOTU)S»  a  J.,  and  LUKB»  J.,  ooocnr. 


<S  Or.  App,  193) 

BEYNOZJ>S  T.  STATE.    (No.  11269.) 

(Oomt  of  Appeals  of  Georgia,  Dl^slon  No.  1. 
April  13, 192a) 

(ByUahut  by  the  Oourt.) 

1.  Obdokai.  uw  ^>938(1)  —  OuuuzMm 
AiVD  ncFBAOHiira  EVuwHon  no  aaouHD  roa 

KBW  TBXAIh 

The  alleged  newly  discovered  evidmee  is 
merely  cumulative  and  impeaching  in  its  char- 
acter, and  therefore,  under  repeated  rulings  of 
the  Supreme  Oourt  and  of  this  court,  affords  no 
ground  for  a  new  trial. 

2.  Cbuiinal  uw  ^»1160  —  Afpbovbd  vbb- 

DlOr,  BDFPOBTSO  BT  BOMS  XTIOBnCE,  OAN- 
XOT  BB  DXBTUXBBD. 

nieie  was  aome  evidence  which  authorised 
the  defendant's  conviction  of  manslaughter. 


TnXMAN  v.  aKOOYER  879 
<iet  B.B.> 

and,  the  finding  ot  the  Jury  having  been  ap- 
(No.  112S&.)  proved  by  the  trial  jndge,  this  court  Is  without 

jurisdiction  to  Interfere. 


Error  from  Superior  Court,  Putnam  Coun- 
ty; J.  B.  Park,  Jndge. 

Flag  R^olds  was  convicted  of  man* 
Blaughter,  and  he  brings  error.  Afflrmed. 

Davidson,  Callaway  ft  I)e  Jamett,  of  Bat- 
onton,  for  plaintiff  In  error. 

Doyle  Campbell,  SoL  Gen.,  ot  MonticelI<^ 
for  the  State. 

BROXLES,  a  J.   Judgment  affirmed. 

LUKE  and  BIX)ODWOBXH.  33^  concur. 


(»  Ga.  App.  US) 
TILLBCAN  T.  GBOOTEB  et  aL 

DUBBERLY  et  al.  v.  TILLSIAN. 

(Nos.  10982,  11006.) 

(CJonrt  of  Appeals  of  Georgia.  Division  Na  SL 
Aprfl  7,  1920.) 

{8vtlahu9  bt  the  Court.) 

1.  Appkaz.  and  .  bbbob  ^=323— Apfellatb 
ootjbt  wiu.  baise  question  of  its  jusib- 
mctiov  when  im  doubt. 

"It  is  not  (mly  the  right,  but  the  duty,  of  a 
reviewing  or  appellate  court  to  raisn  the  ques- 
tion of  its  jurisdiction  in  all  cases  in.  whicb 
there  may  be  any  doubt  as  to  tiie  existence  of 
such  jurisdiction."  Welbonte  T.  State,  114  Ga. 
793,  786.  40  S.  B.  867,  8Sd. 

2.  COUXTS  ^188a4),  217— OiTT  oodbt  hat- 

no  TBXAI,  JUBT  OF  LBSS  THAH  12  OAnNOT 

gbaht  hbw  isui.;  wbit  of  bbb<»  dobs 
iroT  UB  thxbbtbov  to  SuFBBiiB  Oom. 
"A  dty  conrt,  which  under  the  act  creating 
it  is  provided  with  a  trial  jury  composed  of  less 
than  12  jurors,  is  not  the  kind  ^  dty  conrt 
which,  under  the  CVmstitutlon,  can  grant  new 
trials,  and  from  which  writs  of  error  lie  to  the 
Supreme  ConrL"  Ash  v.  People's  Bank  of 
Oliver,  149  Ga.  713,  101  S.  E.  012;  Ga.  Laws 
1915,  p.  117. 

3.  GouBTS  ^=»217— <7ouBT  of  Appeals  has  no 

JUBISDIOTION  OF  CASES  WHICH  COULD  NOT, 
BIFOBE  ITS  CBEATION,  BB  BBOUOHT  BT  WUT 
OF  BBBOB  TO  SUPBEUB  C!0UBT. 

The  constitutional  amendment  fixing  the  ju- 
risdiction of  the  Gourt  of  Appeals  does  not  in- 
tend "to  confer  jurisdictltm  in  cases  whidi  could 
not  be  brought  by  writ  of  error  to  the  Supreme 
Gourt  before  the  creation  of  the  Gourt  of  Ap- 
peals."  Ash  V.  People's  Bank  of  Oliver,  supra. 

Brrcv  from  Olty  Oonrt  of  Betdsvllle;  J. 
T.  Kellsy,  Jndfle  pro  baa. 

Action  between  N.  B.  TUlman,  hy  guard- 
ian, and  J.  O.  Groover  and  others.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Writ  of  error  dismissed. 
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Action  betwem  EL  0.  Dn1)beTl7  and  otbera 
and  N.  B.  ISUman,  by  gnardian.  Judgment 
tor  the  latter,  and  the  formw  bring  error. 
Writ  of  error  dismissed. 

A.  S.  Way,  of  B^darUle^  for  plaintiffs  In 
error. 

JENKINS,  F.  J.  Writs  of  error  dismissed. 
STEPHENS  and  SMITH,  33^  concnr. 


(26  Oa.  App.  120) 

SIKES  V.  McDILDA.  (No.  11251.) 

(Coort  of  Appeals  of  Oeorsla.  Division  No.  2. 
April  7,  19200 

(BylUilu*  fey  <ke  OowiJ 

F0£LOWXD  ojjn. 

For  the  reasons  given  In  TUbnan  t.  Groover, 
102  S.  B.  870.  this  day  dedded,  the  writ  of  ei^ 
ror  in  this  case  mast  be  dismissed. 

Error  from  City  Court  of  Beidsvllle;  O. 
ifc  Oowart,  Jndga 

Action  between  Stout  Bikes  and  T.  B.  Mc- 
Dilda.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.  Dismissed. 

Elders  &  De  Loacb,  of  Reldsrille,  for 
plaintiff  in  error. 

W.  T.  Borkhalter  and  S.  B.  McCall,  both 
of  BeldsrUlc^  for  d^endant  In  emv. 

JBNKINS,  P.  J.  Writ  of  error  dismissed. 

8IBPHBNS  and  SMITH,  JJ.,  omcur. 


m  os.  App.  xm 

ALEXANDEB  t.  STATE.    (No.  11223.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April  14, 1920.) 

(SvUahut  by  «Ae  OourL) 

CsnaiVAL  LAW  «s>llGO— Approted  TKU»IOr, 
SUFPOBTED  BT  SOU  BTZnBIfCX,  WIIX  HOT  BE 

DISTUBBKD. 
The  motion  for  new  trial  contaioB  no  spe- 
cial ground ;  there  is  some  evideDce  to  sopport 
the  verdict,  which  has  the  approval  of  the 
trlAl  judge;  and  tliis  coort  cannot  interfere. 

Error  from  Superior  Court,  Taliaferro 
County;  B.  F.  Walker,  Judge, 


Proceeding  by  tbe  State  against  Son 
Alexander.  B^om  tlie  Judgment;  Alexander 
brings  error.  Affirmed. 

J.  A.  Beasley,  of  OrawfofdvlUe^  for  plain- 
tiff in  error. 

B.  C.  Norman,  Sol.  Gen.,  of  Washington, 
Ga..  and  Alvin  G.  GiAucke,  of  Crawford vlile, 
for  the  State. 

BLOODWOBTH,  J.  Judgmait  affirmed. 

BBOTlxUS,  a  J.,  and  LUKB,  J.,  concur. 


<I5  Os.  App.  m> 
TUCKER  V.  STATE.    (No.  11288.) 

(Coort  of  Appeals  of  Georgia.  DivUon-  No.  1, 

April  18.  1920.) 

(8ylUibu9  by  ihe  Court.} 

1.  CnmiHAX.  uw  ^=3ll29<3) — AeeioincxiTT  or 

ERBOB.  BASED  OH  EXPBnUOH  W  JUDOS  AB 
TO  WHAT  HAD  BEBH  FBOVEO,  HBU>  TOO 
VAQUB  AHD  HTDBnirrra  to  BI  OONnDCSBD. 

Where  a  loi^r  excerpt  from  the  diarge  of 
tbe  court  is  assigned  as  error  on  the  groond 
"that  it  was  ian  expression  of  opinion  bj  the 
judge  presiding  as  to  what  had  been  proved  on 
tbe  trial  of  the  case."  wlthoot  stating  what  the 
expression  was,  or  pointing  out  the  pardcnlar 
part  or  parts  of  the  excerpt  complained  of,  and 
the  excerpt  as  a  whole  Is  not  subject  to  the 
criticism  made,  the  assignment  of  error  is  too 
vague,  indefinite,  and  uncertain  to  be  consider- 
ed. Boberts  t.  State,  92  Ga.  451, 17  S.  B.  202 
(8). 

2.  OVEBBUUnO  OF  MOTION  FOB  HEW  TBIAI.. 

The  evUence  authorised  the  verdkt,  and  the 
trial  judge  did  not  err  In  overruling  the  motion 
for  a  new  trial. 

ErrOT  from  Superior  Court,  HancoiA  Coun- 
ty;  J.  B.  Park,  Judge. 

Proceeding  by  the  State  against  Ephrlam 
Tucker.  iJ^om  tbe  Judgment,  and  the  over- 
ruling of  bis  mofirai  for  a  new  trial.  Tucker 
brings  error.  Affirmed. 

Wiley  &  r^ewla,  of  Sparta,  for  lOalntUf  In 

OTor. 

Doyle  CJampbeU,  SoL  Qol,  oC  Moatlcdlo^ 
for  the  State. 

LUKE,  J.  Judgment  itffirmed. 

BBOYLES,  a  J.,  and  BLOODWOBTH,  J, 

concur. 
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O)  T.  DISTBICT 

a78  N.  C.  4M) 

OONNOE  f.  DISTBICT  GRAND  LODGE  No. 
7,  O.  U.  O.  of  O.  F.  in  America  et  aL 
(No.  447 J 

(Soprame  Oovrt  ct  North  CaroHna.  April  28, 

1920.) 

IlTSDBANOB  «=9753(2)~Lm  OEBTIFIOATE  KOT 
rOBFEZTBD  WHEBI  GBAND  LOOOB  BAD  UON- 
KT  in  HAffDB  or  ITS  AGSNT  TOB  PATUSnT 
OF  PBEUIUVfl. 

In  an  action  agatnat  a  grand  lodge  on  a  life 
Inaorance  certificate  defended  npon  tbe  ground 
that  it  lapsed  tor  ncoipBTmcnt  of  premiums, 
where  it  was  the  local  lodge's  duty  to  collect 
the  premiums  and  there  was  due  iiuured  from  It 
and  in  thp  bands  of  its  secreUry  sufficient  money 
from  Biek  benefits  to  have  paid  them  when  due, 
SQch  money  was  in  the  bands  of  the  grand  lodge 
t^roufch  its  agents  ao  that  the  certificate  was 
not  fbrfeltad. 

A|ipul  fnm  Snperlor  Ooort,  Bfeeklenbarg 
Ooanty;  Harding,  Judge. 

Actions  by  Lanra  Hettie  Connor  against 
tlie  District  Grand  Lodge  No.  7.  0.  U.  O.  of 
O.  F.  in  America,  to  recover  on  an  Insurance 
policy,  and  against  the  Rising  Star  Lodge 
No.  1656,  to  recover  slclc  and  funeral  ezpena- 
68,  referred  and  heard  as  one  action  before  a 
referee,  and  before  ttie  Judge  only  on  excep- 
tions in  the  action  against  the  Grand  Lodge, 
where  the  cause  continued  as  to  the  defend- 
ant Local  Lodge  wlthont  prejudice.  J«dg> 
ment  for  the  defendant  Grand  Lodge^  and 
plaintiff  appeals.  Reversed. 

This  Is  an  action  In  forma  pauperis,  1^  an 
aged  colored  woman,  widow  of  John  Connor, 
deceased,  who  was  for  many  years  a  member 
of  a  colored  oi^anizatlon,  conomonly  styled 
the  Odd  Fellows.  The  case  was  referred  to 
W.  M.  Smith,  referee,  and  on  exceptions  to 
his  report  It  was  reviewed  by'the  Judge,  who 
modlfled  tbe  facts  found  and  Mtered  Judg- 
ment thereon  against  the  plaintiff,  vlio  ajH 
pealed. 

E.  R.  Presttm,  of  Oharlotte,  tor  awdlant 
IMgar  W.  Pbarr  and  Ttaaddens  A.  Adams, 
both  of  Charlotte,  for  appellees. 

CLARK,  0.  J.  There  were  two  actions, 
one  ablest  tbe  District  Grand  Lodge,  which 
Is  sued  for  recovery  on  tbe  Insurance  certifi- 
cate, and  the  other  against  tbe  local  lodge  to 
recover  sick  and  funeral  expenses.  For  con- 
venience and  by  agreement  of  counsd  the  two 
cases  were  referred  and  heard  as  one  before 
the  referee,  but  on  tbe  exceptions  to  his  re* 
port  the  case  was  heard  by  the  Judge  only 
as  to  the  exceptions  la  the  action  against  tbe 
District  Grand  I^ge,  and  tbe  cause  was 
continued  as  to  the  lo<»l  lodge  without  prej- 
udice In  any  way  by  the  decision  in  this 
case. 

In  tbls  appeal  tbe  court  finds  as  facts  that 
Jciin  Connor  was  a  member  of  tbe  Rising 


GRAND  LODGE  NO.  7  881 

B.EI.) 

Star  Lodge  of  Charlotte  and  held  tbe  policy  of 
insurance  for  $200  In  the  District  Grand  Lodge 
payable  to  his  wife,  the  plaintiff.  John  Con- 
nor obtained  credit  from  tbe  local  lodge  (on 
account  of  sick  benefits  due  him)  for  his  dues 
as  a  member  of  said  local  lodge,  and  also  for 
his  premiums  to  be  remitted  on  his  insurance 
certificate  for  the  months  of  April,  May, 
Jnne,  July,  August,  September,  October,  and 
November,  1916,  which  credits  were  entered 
upon  the  record  of  the  local  lodge.  These 
credits  the  local  lodge  afterwards  claimed 
were  obtained  by  John  Connor  by  fraud  or 
imposition  and  voted  John  Connor  "unfinan- 
cial,**  which  means  "not  in  good  standing"; 
but  tbe  court  finds  that  the  credits  were  not 
obtained  by  fraud. 

The  court  further  finds  as  facta  that  un- 
der tbe  rules  of  the  local  lodge  a  miember 
could  not  become  "unflnancial"  In  the  local 
lodge  until  he  was  six  months  In  arrears  in 
his  dues,  nor  while  sick.  It  being  ttie  custom 
of  said  local  lodge  to  retain  out  of  sick  bene- 
fits the  monthly  dues  to  said  lodge  and  to 
the  District  Grand  Lodge  and  to  turn  the 
dues  to  the  latter  over  to  one  L&n  Rnssell, 
secretary,  whose  duty  It  became  to  forward 
the  same  to  the  District  Grand  Lodge;  that 
Lem  Russell  waa  the  permanent  secretary 
of  the  local  lodge,  and  by  virtue  of  his  of- 
fice was  subendowment  secretary  of  tbe 
District  Grand  Lodge,  and  as  such  officer 
received  the  monthly  dues  due  tbe  local  and 
District  Grand  Lodge  ambnntiiis  to  BO  cents 
per  monOi  and  entered  than  In  bis  book 
provided  for  that  purpose. 

The  Judge  further  fomid  tMt  John  Connor 
paid  no  does  and  obtained  no  credit  for  dues 
as  a  member  of  the  local  lodge  after  Novem- 
ber, 1916,  but  was  taken  sick  within  6  months 
from  that  date,  1.  e.,  In  February,  1917,  and  re- 
mained sick  until  he  died,  June  24,  1917;  that 
after  John  Connor  was  taken  siCk  in  Feb- 
ruary, 1917,  he  was  informed  by  Lem  Russell 
that  he  was  financial;  that  tbe  local  lodge 
advanced  or  paid  for  John  Connor  his  Insur- 
ance premiums  to  the  District  Grand  Lodge 
for  the  months  of  December,  1916,  and  Janu- 
ary, February  and  March,  1917,  but  did  not 
advance  or  pay  for  John  Connor  any  premi- 
ums on  bis  insurance  certificate  to  ttie  District 
Grand  Lodge  for  April,  May,  or  June,  1917, 
and  that  he  knew  that  the  local  lodge  did 
not  advance  or  pay  for  him  his  insurance 
premiums  for  said  months,  and  that  he  nei- 
ther paid  nor  made  any  effort  to  pay  them 
himself;  tbe  local  lodge  was  not  the  agent  of 
the  District  Grand  Lodge,  and  the  local 
lodge  alone  could  determine  whether  it  should 
maintain  a  sick  or  funeral  benefit  feature; 
that  the  insurance  premiums  due  by  John 
Connor  to  the  Grand  Lodge  were  a  level 
monthly  rate  of  26  cmts  per  month,  and  a 
failure  to  pay  any  month's  premiums  during 
tbe  corrent  month  ipso  facto  lapsed  the  In- 
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surance  certificate  of  any  member  making 
such  failure;  that  John  Connor  was  In  good 
financial  standing  In  the  local  lodge  and  en- 
titled to  sick  benefits  ae  a  member  thereof 
when  he  was  taben  sick,  and  he  could  not 
become  anfiuanclal  therein  as  to  sick  benefits 
or  other  rights  during  his  illness,  and  he  was 
In  good  standing  in  the  local  lodge  at  the  time 
of  bis  death ;  tliat  no  notice  was  given  by 
Secretary  Russell  to  John  Connor  that  he 
was  nonflnancial,  but  as  to  the  Insurance  cer- 
tificate the  court  held  that  no  notice  was  re- 
quired; that  for  April  and  May,  1917,  the 
local  lodge  In  its  monthly  reports  to  the  Grand 
Lodge  Included  John  Connor  as  a  member, 
bat  did  not  show  that  be  had  paid  the  25  cents 
per  month  Insurance  premiums,  and  the  court 
held  that  Ills  Insurance  certificate  in  the 
Grand  Lodge  became  lapsed  by  bla  tBllnre  to 
pay  the  lerel  mcmthly  premiums  tor  April, 
May,  and  June,  1917. 

The  court  held  that  the  local  lodge  was 
not  the  agmt  of  the  District  Grand  Lodge; 
that  the  Insurance  certificate  of  John  Connor 
had  lapsed  and  become  null  and  void  tm  more 
than  two  months  prior  to  his  death  on  June 
24,  1917:  and  that  the  District  Grand  Lodge 
la  not  liable  to  any  sum  to  the  beneficlAry  on 
account  thereof,  and  rendered  Judgment  ac- 
cordingly. 

The  District  Grand  Lodge  Issued  Oie  cer- 
tificates of  Insorance,  and  the  local  lodge, 
if  It  saw  fit,  could  establish,  as  this  lodge 
did,  a  provision  for  sick  benefits.  The  court 
finds  as  a  fact  tiiat  the  local  lodge  was  not 
the  agent  of  the  District  Grand  Lodge,  but 
it  also  finds  that  the  secretary  of  the  local 
lodge,  Lem  Russell,  was  also  ex  officio  the 
agent  of  the  Grand  Lodge  to  transmit  to  It 
the  premiums  due  by  the  members  upon  the 
certificates  of  insurance.  Though  it  is  found 
as  a  fact  that  John  Cbnnor  at  the  time  of 
his  death  had  failed  for  more  than  two  months 
to  pay  his  premiums  on  his  insurance  certifi- 
cate, said  Lem  Russell  had  In  his  hands  $36 
"sick  benefit  dues"  belonging  to  John  Connor. 
It  would  seem  clear  that,  whenever  the  premi- 
ums to  the  District  Grand  Lodge  by  John 
Connor  became  due,  so  much  of  the  fund  be- 
longing to  said  Connor  In  the  hands  of  Lem 
Russell,  by  the  operation  of  law  would  eo 
Instantl  be  held  by  htm  for  said  District 
Grand  Lodge  and  should  have  been  taken 
ont  of  said  $36  In  his  hands  and  have  been 
transmitted  by  him  oh  the  premiums  due  to 
the  District  Grand  Lodge.  Bragaw  v.  Su- 
preme Lodge,  128  N.  C.  354,  38  S.  E.  905,  54 
L.  R.  A.  602,  and  citations  thereto  In  Anna 
Ed. 

The  caso  tum&  upon  this  proposition  of 
law,  and  we  think  therefore  that  John  Con- 
nor having  $36  to  his  credit  in  the  hands  of 
Lem  Russell,  the  agent  of  the  District  Grand 
Lodge,  the  50-cent  premiums  due  the  District 
Grand  Lodge  were  In  Itii  possession,  being 


I  In  the  hands  of  its  agent,  and,  if  tbey  were 
not  actually  forwarded.  It  was  the  fault  of 
Lem  Russell,  the  agent  of  the  District  Grand 
Lodge,  and  John  Connor's  Interest  in  the  in- 
surance certificate  was  not  lapsed  and  for- 
feited, and  hence  the  plaintiff  is  entitled  to 
recover,  as  beneficiary  In  the  Insurance  cer- 
tiacate  held  by  John  Connor,  the  $200  from 
the  District  Grand  Lodge,  and  the  Judgment 
below  Is  reversed. 


(m  N.  a.  my 

J.  T.  BOSTICK  &  BRO.  t.  LAURINBURG 
&  S.  B.  CO.   (No.  414.) 

(Supreme  Court  <a  North  Oaiollna.   April  28; 
19200 

1.  JUDOMBKT  ^»16S0}  —  JuDaHmT  BX  DB- 
FAUUr  nifAL  OV  OOMPLUNT  WOR  UlTAaOnEB- 
TAUran  nAHAOBB  HAT  B>  BBC  ABUm. 

Judgment  by  default  final  oa  a  complaint 

for  nnaacertaioed  damages  is  irregular,  and  oa 
application  made  within  a  reasonable  time  and 
on  proper  showing  of  merits  may  be  set  aside 
in  sound  legal  discretion  of  court,  though  motion 
ia  made  more  than  12  months  after  renditioB; 
limitation  of  Revlsal  1905,  |  &13,  being  a  stat- 
utory rcBBtrictiou  app^rin^  only  to  judgments 
whidi  have  been  taken  acoording  to  coiuae  and 
practice  of  court 

2.  JUDOMSHT  4=»101(1>— COKPLAIHT  eXATXira 
AT  LEAST  OHB  OOOO  OAUBB  OF  ACTIOH  UP- 
HOLDS EINAL  JUDOUaHT  BT  DEFAUU. 

When  a  complaint  states  two  or  more  cansM 
of  action,  and  any  one  of  them  is  sufficient  to 
uphold  judgment  by  default  final,  such  judgment 
will  be  upheld. 

3.  JUDOHENT  «=nl01(2>— COICPLAINT  OF  SHIP- 
PEE  AOAIHST  K&ILBOAD  HELD  TO  BUPPOET 
JUDOUBNT  BT  OBFAnLT  FINAL. 

Under  Revlsal  1905,  |  550,  complaint  by 
shipper  of  cantaloupes  against  railroad  alleging 
shipment  was  damaged  by  road's  failure  to  for^ 
nish  refrigerator  can  as  agreed,  and  tbat  road 
agreed  to  pay  difference  between  what  might 
be  realiced  on  sale  of  damaged  mdoits  and 
prior  contract  price  to  a  resiraosible  purcbaaer, 
with  figures,  held  sufficiently  specific  and  certain 
to  support  judgment  by  default  final. 

4.  FutADina  ^»301(1)  —  Tebzfioatioiv  o* 

OOMPLAINT  BT  PLAINTIFF  HELD  PBOPEX. 
Complaint  in  abipper's  action  against  rail- 
road whereon  judgment  by  default  final  was 
entered  for  plaintiff  held  properly  verified.  In 
that  affidavit  made  by  a  plaintiff  followed  form 
approved  and  required  by  statute  and  prece- 
dents, and  was  duly  made  before  clerk,  thot^h 
apparently  showing  plaintiff  had  appMred  be- 
fore bimselL 

Appeal  from  SuperUn:  Goart,  Scotland 

County;  Flnley,  Judge. 

Action  by  J.  T.  Bostlck  &  Bro.  against  the 
Laurlnburg  &  Southern  Railroad  Company, 
resulting  in  default  judgment  for  plaintllb, 
wUch  defenduit  moved  to  set  aside.  From 
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an  order  denying  motion,  defoidant  axveals. 
Judgment  affirmed. 

Tbe  coart  refaaed  defendant's  motion  to  set 
the  Judgment  by  default  final  aside  In  tbat 
the  complaint  was  not  properly  rerifled,  and 
h^d  as  a  matter  of  law  tliat  the  said  com- 
plaint was  properly  Tsrlfled.  The  Yerlflcation 
was  as  f(rflows: 

State  of  Nortb  Carolina,  Scotland  County. 

Personally  appeared  before  me,  John  T.  Bost* 
ick,  who,  being  duly  sworn,  says  that  he  la  in- 
terested in  tbe  aboTe-entitled  action,  being  one 
of  the  plaintiffs,  that  he  has  read  the  all^a- 
tloQS  in  the  foregoing  complaint  that  tbe  fore- 
going comidaint  is  true  of  his  own  knowledge 
except  as  to  those  matters  therdn  alleged  upon 
Information  and  beliei^  and  ss  to  those  matters 
he  believes  it  to  be  tme.         J.  T.  Bostiek. 

Sworn  to  and  subscribed  before  me  this  20th 
day  of  September,  1917. 

C  D.  McConnick,  Clerk  Superior  Court. 

The  general  course  of  proceedings  leading 
up  to  the  principal  judgment  are  embodied  in 
his  honor's  present  Judgment  doiying  the  mo- 
tion, as  follows: 

"(1)  That  annunons  in  this  action  was  issued 
on  the  4th  day  of  Jnly,  1917,  returnable  to 
October  term,  1917,  of  Scotland  superior  court, 
and  duly  served  upon  the  defendant  on  July 
6,  1917.  That  the  plaintifiEs  filed  their  eom- 
^alnt  on  S^tember  SO,  1017,  and  furnished  a 
copy  to  defmdant^s  counsel.  Htm.  Q.  B. 'Pat- 
terson. 

"(2)  That  the  case  was  calendared  for  trial 
at  the  March  term,  1918,  and  at  ttie  April  term, 
1918,  and  continued  to  allow  defendant  to  file 
answer. 

"(3)  That  no  answer  was  filed,  and  at  the 
June  term,  1918,  Judgment  was  ratdrnd  by 
default  final  ha  failure  to  file  answer. 

"(4)  That  the  motion  to  set  aside  this  judg- 
ment was  made  at  October  term,  1919,  more 
than  12  months  after  the  rendition  of  the  same, 
otherwise  the  def^dant  has  a  good  and  mer- 
itorious defense. 

"(6)  That  upon  the  defendant's  contention 
that  the  Judgment  la  irregular,  the  court  holds, 
as  a  matter  of  law,  that  the  verification  of  the 
eomplahit  as  aroors  of  record  la  suffidffit  un- 
der statute  to  support  the  Judgment,  and  the 
court  farther  holds  as  a  matter  of  law  that  com- 
plaint states  such  a  eaose  of  action  as  will 
support  tbe  Judgment. 

"(6>  That  tiie  general  order  allowing  time  to 
file  pleadings  made  at  the  June  term,  1918,  was 
made  after  the  rendition  of  the  said  judgment. 

"Upon  the  foregoiug  facts,  the  court  declines 
to  set  aside  the  judgment,  as  a  matter  of  law, 
and  the  defendant  acepta  and  appeals  to  the 
Supreme  Court." 

Cox  &  Dunn,  of  Laurinburg,  and  O.  B.  Pa^ 
teraon,  of  Maxton,  for  appellant 

HuBsell  ft  Weatberspoon,  of  Laurinburg,  for 
aivdleea. 

HOKE,  J.  Defendant  seeks  to  sustain  his 
ai^licatlon  to  set  aside  the  original  Judgment 
on  two  grounds: 

(1)  That  the  ixunplaint  Is  not  properly  veri- 
fied. 


CD  Ttuit  It  does  not  state  a  cause  of  actloo 
that  justifies  a  judgmait  by  d^ult  final. 

Considering  these  positions  In  reverse  or- 
der, the  complaint  states  fJaln tiffs'  dalm  in 
tbe  form  of  three  causes  of  action  and  de- 
manding recovery  for  the  same  amount  in  ■ 
each,  (984.01. 

As  a  first  cause  of  action,  plaintiff  avers: 
That,  In  the  late  summer  of  1916,  they  were 
engaged  in  shipping  cantaloupes  to  market 
in  carload  lots  over  defendant  road  and  had 
a  contract  with  defendant  company  that,  on 
notice  ^ren  by  T  p.  m.  of  one  day,  d^endant 
road  vonld  have  the  designated  number  of 
refrigerator  ears  on  at  the  shipping  station 
at  Laurinburg,  en  the  ftrilowlng  morning  hy 
7  a.  m. ;  Uiat  Qie  notice  had  been  given  for 
fonr  cars  to  be  In  readiness  at  tlie  proper 
point  on  August  1, 1916,  and,  in  expectatl<m  of 
compliance,  plaintiff  had  a  sufficient  number 
of  cantaloupes  ivoperiy  crated,  eta,  and 
ready  for  shipment  at  the  appointed  hour 
and  place;  tbat  defendant,  in  breach  of  its 
ctntract,  faOed  to  supply  the  cars  till  late  In 
tbe  afternoon,  leaving  the  said  cantalon];>es 
exposed,  etc,  whereby  they  were  greatly  in- 
jured and  deteriorated  In  value  to  plalntUTs 
damage,  ¥984.04. 

[1]  The  third  cause  of  acti<m,  alleging  the 
same  damages  In  kind  and  amount.  Is  snb- 
stantlally  a  rei>etltIon  of  the  first,  and,  both 
containing  a  claim  only  for  unascertained 
damages,  a  judgment  by  default  dual  is  ir- 
r^ular  and,  on  application  made  within  a 
reasonable  time  and  on  a  proper  showing  of 
merits,  may  be  set  aside  In  the  sound,  legal 
discretion  of  the  court.  Becton  v.  Dunn,  137 
N.  a  669,  60  S.  E.  289;  Witt  v.  Long,  93  N. 
O.  388;  Williams  v.  Lumber  Co.,  U8  N.  C. 
928-936,  24  S.  E.  800.  And  this,  in  proper 
Instances,  tboufi^  tbe  motions  may  be  made 
more  than  12  months  from  the  raiditlon  of 
the  judgment,  the  decisions '  on  the  subject 
being  to  the  efTect  that  this  12  months'  limita- 
tion Is  a  statutory  restriction,  Hev.  {  613,  ap- 
plying <Hily  to  Judgments  which  have  been 
taken  according  to  tue  course  and  practice  of 
the  court.  Galmes  v.  Lambert,  153  N.  C^  248, 
69  S.  E.  188,  and  authorities  dted. 

In  the  second  cause  of  action,  plaintiff 
states  his  daim  in  a  more  definite  and  precise 
way,  as  follows:  After  alleging  that  plaintiff 
at  that  time  was  engaged  in  shipping  canta- 
loupes to  market,  and  that  defendant  was  to 
8um>ly  refrigerator  cars,  on  notice,  there  was 
a  breach  of  contract,  causing  great  damage 
and  practical  loss  of  melons,  the  complaint 
avers  further  that  plaintiff  had  sold  these 
particular  melons  to  a  responsible  purchaser 
for  ¥1,088.47;  that  the  bargain  was  lost  by 
reason  of  the  injury  occasioned  by  defend- 
ant's breach  of  contract;  that  plaintiff  pre- 
sented claim  for  the  entire  price  to  defend- 
ant company  and  was  told  by  the  duly  au- 
thorized agent  of  defendant  to  sell  the  dam- 
aged melons  to  the  best  advantage  credit  the 
purchase  price  received  on  the  bill  as  ren- 
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^ered,  and  Qiat  the  defendant  road  would 
pay  plaintiff  the  dldference;  that  plaintiff. 
In  compliance  with  these  Instmctlons,  sold 
the  melcHis  for  f 104.43,  credited  same  oa  the 
bill  rendered,  $1,088.47.  leaving  a  balance  due 
plaintiff  of  $081.04,  for  which  jndinnent  is 
■claimed. 

[2,3]  It  Is  held  with  as  that,  when  a  com- 
plaint states  two  or  more  causes  of  action  and 
any  one  of  them  Is  sufficient  to  uphold  a  Judg- 
ment by  default  final,  such  Judgment  will  be 
upheld,  and,  this  being  true,  we  are  of  opln- 
Itn  that  plaintiffs  suit  as  presented  In  this 
-second  cause  of  action  Is  suflQciently  definite 
and  precise  to  support  the  Judgment,  that  the 
same  has  been  entered  according  to  the 
course  and  practice  of  the  court,  and  Is  In  all 
respects  regular.  Scott  t.  Life  Association, 
137  N.  C.  615-522,  50  S.  E.  221;  Cowles  v. 
■Cowles,  121  N.  C  272,  28  S.  B.  470;  Adrian  & 
Vollers  T.  Jacbson,  75  N.  C.  530.  In  Adrian  & 
Vollera*  Case,  it  was  held  that,  where  a  claim 
for  damages  is  precise  and  final  by  the  agree- 
ment of  the  parties  or  can  be  rendered  certain 
by  mere  computation,  there  is  no  need  of 
proof,  as  the  Judgment  by  default  admits  the 
claim.  An  Inquiry  Is  necessary  only  when  the 
claim  is  uncertain.  These  decisions  are  but 
the  proper  and  necessary  construction  of  our 
statute  on  the  subject.  Revisal,  |  556,  which 
provides  that  a  Judgment  by  default  tinal  may 
be  had  on  failure  to  answer,  when  a  com- 
plaint sets  forth  one  or  more  causes  of  action 
consisting  of  a  breach  of  an  express  or  im- 
plied contract  to  pay  absolutely  or  upon  a 
contingency  a  sum  or  sums  of  money  fixed  by 
the  terms  of  the  contract  or  capable  of  being 
ascertained  thereupon  by  computation." 

The  motion  having  been  made  more  than 
12  months  after  rendition  of  the  Judgment, 
defmdaat^g  right  to  relief  on  account  of  sur- 
prise or  excusable  neglect  ia  precluded  by  the 
«xiire8S  temiB  of  the  statute*  Ber.  {  513,  re- 
•qniilDc  that  inch  appUcattons  as  against  a 
regnlar  jndgmttit  must  be  made  within  12 
months. 

[41  In  this  aspect  of  the  matter  therefore, 
his  honor  was  dearly  right  In  holding  against 
def^dant  as  a  condnrton  of  law.  Lee  v. 
MeCracken,  170  N.  O.  675,  87  S.  E.  497.  The 
objection  to  the  Terificatlon  is  without  merit. 
This  was  placed  on  the  ground  that  the  affi- 
davit apparently  showed  that  plaintiff  had 
appeared  before  himself.  But  a  proper  perus- 
al of  the  attidavit  will  show  that  It  Is  made 
by  one  of  the  plaintiffs ;  that  It  follows  the 
form  approved  and  required  by  the  statute 
and  precedents,  and  that  it  was  duly  made  be- 
fore the  cleric,  and  here,  too,  we  are  of  opin- 
ioa  that  the  Judgment  Is  according  to  the 
-course  and  practice  of  the  court  and  has  been 
properly  upheld. 

There  is  no  error,  and  the  Judgment  is  af- 
drmed. 

Affirmed. 


(179  N.  C.  479) 

MILES  T.  WAIiKEB  «t  sL    <No.  354.) 

(Svprenie  Court  of  North  OsroUna.  .^tiffl  28b 

1920.) 

1.  Landlobd  and  tenant  ^9101— Liabujtt 

OF  LANDLORD  FOB  BBKACH  OF  I.ffABK  AFTEB 
BEPAIRtNQ  IHJUBED  BDILDIHa  IM  ABSKHCK 
OF  EKPAIB  AQBEBHBNT. 
While  a  landlord  is  under  no  implied  obliga- 
tion to  restore  or  repair  a  building  destroyed  or 
injured  so  as  to  be  untenantable,  if  he  does 
enter  and  make  such  repairs  without  farther 
agreement,  the  rebuflt  or  restored  buUdii«  will 
come  under  the  proviaions  of  the  lease  ss  iar 
as  same  may  be  applied,  and  for  breach  tbateo^ 
the  landlord  may  be  held  liable  in  H«m^^y,fn, 

2.  Landlobd  and  tenant  «s>167(1>— I'B- 

BEB'S  AQBEEIIBNT  to  XHSTAU.  BHBLTIira  m- 
HITS  BEASOHABLB  HHX  AND  18  NOT  WITH- 
XK  PB0VI8I0H  FDRmEina  LEASE  TOB  JTOH- 
PATUENT  or  BENT, 

Where  a  lease  agreement  provided  for  les- 
see's installing  shelviog  in  the  store  building, 
he  must  be  allowed  a  reasonable  time  to  do 
so,  and  the  placing  of  shelving  does  not  come 
within  the  provision  forfeiting  the  lease  for 
nonpayment  of  rent;  the  liability  to  repair 
when  the  same  exists,  and  to  pay  rent,  being  as 
a  rule  distinct  and  independent  obligaUtms. 

3.  EviDENOB  «=>441(4)— Pabol  evidence  or 

CONTEUPOBABT  OB  FBECEDENT  UNDEBSrAHD- 

iNQS  coNFijcnna  with  wbitino  incompb- 

TERT. 

General  statements  me  assurances  given 
when  consulting  together  on  the  terms  4rf  a 
lease  regarding  the  putting  of  shelving  in  a  store 
building  held  too  indefinite  to  be  allowed 
tractual  effect,  and  came  within  the  role  that, 
when  pets(His  have  reduced  their  contract  to 
writing  plain  of  meaning,  parol  evidence  as  to 
contemporary  or  precedent  asstirsiiees  and  un- 
derstandings In  cnifliet  with  tlw  writiBg  Is  In- 
competent. 

4.  EriDENCX  (Bs»424,  ^5— Pakol  KTXDBnaE 

BULE  AS  TO  WRITING  DOBS  NOT  APPLY  WRBBE 
DBfZNDANT  WAS  NOT  A  PABTT  OB  TO  COLLAT- 
BBAL  UATTEBS. 

In  an  action  tot  damages  tot  landlord's 
breach  of  lease,  permitting  plaintiff  tenant  to 
say  that  he  had  sublet  the  property  at  a  fixed 
price  per  month  is  not  subject  to  the  obje(»ioo 
that  the  sublease  was  a  written  document,  and 
that  parol  evidence  of  Its  contents  dioold  not 
have  been  permitted,  since  audi  rule  does  not 
prevail  as  to  collateral  matters,  though  relevant 
to  the  inquiry,  or  where  defendant  was  not  a 
party  to  the  writing,  and  the  mforoement  of  its 
obligations  were  not  soi^bt. 

Ob  Husband  and  wm  «=»184— BIabbibd  wo- 

KAK  UABLE  K)B  BBEAOH  OP  LBASB  OONTBACT, 
EVEN  THOUOH  OONTBAOT  HOT  BNFOBDBABLB. 

In  an  action  against  a  lessor,  a  married  wo- 
man, for  damages  for  breach  of  a  lease  in 
which  her  husband  had  not  joined  or  given  his 
written  consent,  the  objection  that  the  lease, 
being  for  more  than  three  years,  is  avoided  by 
Revlsal  1905,  S  2096,  and  is  expressly  excepted 
from  the  provisions  of  the  Martin  Aet  (Laws 
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1911,  c  109),  making  a  married  woman  ca- 
pable of  contracting  as  If  she  were  a  feme  sole, 
is  not  well  taken,  since  specific  performance 
Is  not  songht,  and  a  married  woman  may  be  hdd 
liable  in  damages  lor  such  brea.di. 

Appeal  from  Snperior  Court,  Boddnsbam 
Ooonty ;  UcElnqri  Judge. 

Actton  by  F.  S.  Miles  against  Urs.  Ola  S. 
Walker  and  husband.  Verdict  and  jndg- 
ment  for  plaintiffl,  and  defendants  appeaL 
No  error. 

Civil  action  to  recover  damages  for  failure 
OD  part  of  defoidants  to  carry  out  tbe  pro- 
Tisions  of  a  written  lease.  On  tbe  trial  it 
vaa  properly  made  to  appear  that  id^lntlfr 
had  a  writtm  lease  of  a  store  building, 
«lgne<l  by  defoidant  owner,  a  married  wo- 
man. In  terms  am  ftfllowa: 

"This  agreement  made  and  entered  into  tld^ 
the  Ist  day  of  January,  lOlT,  by  and  betwem 
Mrs.  Ola  S.  Walker,  party  of  tbe  first  port, 
and  Felix  S.  Miles,  party  of  the  second  part, 
witnesseth:  That  in  consideration  of  tbe  im- 
provements hereinafter  mentioned  to  be  made 
by-  the  said  Felix  8.  Miles  to  the  property  of 
tbe  said  Mrs.  Ola  8.  Walker,  hereinafter  de- 
scribed, ate  said  Mrs.  Ola  S.  Walker  hereby 
agrees  to  rent  her  store  ballding  known  as 
Mo.  10  Scales  street,  in  the  town  of  Beidsville, 
N.  C  to  the  said  Felix  S.  Miles,  for  a  period 
of  one  year  from  this  date  at  a  rental  of  twen- 
ty-five dollars  per  month,  payable  by  the  said 
Felix  S.  Miles  to  tbe  said  Mrs.  Ola  S.  Walker 
monthly,  and  the  said  Mrs.  Ola  S.  Walker  here- 
by agreea  to  give  die  said  ITdlx  S.  HSes  the 
option  to  eontfaiue  tiiis  said  lease  for  the  period 
of  four  more  years  at  tbe  same  price  and 
terms  as  at>ove  mentioned. 

"The  said  Felix  S.  Miles  hereby  agrees  to  put 
into  the  said  bnilding  a  set  of  oak  shelving  prac- 
tically as  good  as  new  and  costing,  when  new, 
approximatdy  four  hundred  dollars,  which  said 
shelving  will  greatly  enhance  the  value  of  the 
property,  and  the  said  Felix  S.  Miles  hereby 
agrees  that  np<«  the  termination  of  this  lease 
the  said  Improranents  installed  by  him  shall 
thereupon  become  the  pn^terty  of  tbe  swd  Mrs. 
Ola  S.  Walker. 

"It  is  further  agreed  by  and  between  the 
parties  hereto  that,  if  tbe  said  Felix  S.  Miles 
shall  fafl  to  pay  tbe  said  rents  promptly  as 
above  agreed  upon,  th«i  this  lease  shall  there- 
upon become  null,  void,  and  of  no  effect. 

"It  being  understood  that  this  lease  is  to 
eover  the  entire  building,  the  said  Felix  S. 
Miles  having  the  right  to  suhrent  any  portion 
of  said  building  (within  the  limits  of  this  lease) 
as  he  may  desire. 

"In  witness  whereof  we,  the  parties  hereto, 
have  hereunto  set  our  hands  and  seals  tiie 
day  and  year  first  above  written. 

"Felix  a.  Miles.  [SeaL] 
"Mrs.  Ola  S.  Walker.  [Seat]'* 

It  waa  admitted  oo  tbe  trial  tbat  the  lease 
bearing  date  January  1,  1917,  was  not  ac- 
tnally  executed  tlU  February  18.  1917.  It 
appeared  further  that  plaintiff  had  possea- 
alw  of  the  iffoperty  naAer  the  terms  of  the 
Irne,  and  that  on  March  22,  1917,  without 
fault  oa  plalntUFs  part,  tlie  building  waa 
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practically  destrc^ed  accidental  Ore,  or 
so  extenslTely  injured  that  It  was  no  longer 
saltable  or  available  for  store  purposes ;  that, 
without  further  agreement  between  the  jnr- 
ties  concerning  It,  the  defendant  owner  en- 
tered on  the  premises  and  repaired  the  build* 
ing,  making  tbe  same  substantially  as  It  was 
before  the  fire,  exc^t  that  It  waa  more  at- 
tractive and  desirable;  that  at  the  time  of 
the  Are  the  oak  shelving  referred  to  In  the 
contract  of  lease  had  not  been  placed  in  the 
building,  but  plaintiff  had  procured  the  shelv- 
ing and  tiad  arranged  fw  having  them  install- 
ed <m  the  day  after  the  fire ;  that  the  repairs 
were  substantially  conqpieted  on  September  1, 
1017,  whoi  defendants  refused  to  allow  plain- 
tiff to  renter  or  use  tike  stores  and  over  his 
iwote^  r^ted  same  to  other  parties  at  a 
much  ht^er  price;  that  plaintiff  within  the 
time  had  slgnlfled  his  desire  and  purpose  to 
hold  and  extend  the  lease  fbr  the  fbur  add^ 
thmal  years,  and  for  several  months  had  ten- 
dered the  monthly  rental  due  under  the 
terms  of  the  contract 

There  was  denial  of  liability ;  the  defend- 
ants Insistinc  that  the  lease  with  aU  rights 
thereunder  had  become  forfeited  by  reason 
at  failure  on  pert  at  tfaintiff  to  install  the 
shelvtog,  etc.  Defendants  also  excepted  to 
the  ruling  of  the  court  excluding  certain  evi- 
dcaice  <Aered  by  defendants  to  the  effect  that 
in  conversations  and  In  one  or  two  letters 
written  1^  plaintiff  prior  to  ezecntiim  of  the 
lease  plaintiff  had  expressed  tiie  intention, 
amounting  to  an  agreeuient,  that  he  would 
Install  the  shaving  "immediately,"  and  that 
such  stipulation  had  the  force  and  effect  of 
a  condition  precedent  to  the  lease  as  a  bind- 
ing agreement,  etc  Defendants  made  fur- 
ther ohjecUtni  that  the  court  had  allowed 
plaintUt  to  state  that  he  bad  sublet  the  prop- 
erty  to  Stelner  &  Co.  at  a  monthly  rental  at 
%SOt  when  it  appeared  that  such  sublease 
was  In  writing. 

On  issues  submitted,  the  jury  rendered  the 
following  verdict: 

"<!)  Did  the  plaintiff  and  defendants  enter  in- 
to the  contract  of  lease,  as  allegsd  in  the  taut- 
plaint?  Answer:  Tea. 

"(2)  Did  the  plaintiif  suffer  t«minatlon  of 
his  rights  under  tbe  contract  of  lease  by  fail- 
ure to  install  the  shelving  as  agreed?  Answer: 
No. 

"(3)  Did  the  defendant  Ola  S.  Walkw,  after 
the  store  was  repaired  and  ready  for  occopancy, 
wrongfully  fall  and  refuse  to  permit  tbe  plain- 
tiff to  enter  and  occupy  the  same,  ondor  the 
contract  of  lease?   Answer:  Yes. 

"(4)  What  damages,  if  any,  is  plaintiff  ntl- 
tied  to  recover?  Answer:  I^OO,** 

Judgment  on  verdict  for  plaintiff,  and  de- 
f^dants  excepted  and  appealed. 

W.  R.  Dalton,  of  Beidsville,  and  King  ft 
Kimball,  of  Greensboro,  for  appellants. 

P.  W.  GUdeweD,  of  BcAdsville,  and  Manly, 
Hoidren  &  WomUe^  of  Wlnston-SaleDi,  fw 
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HOKE,  J.  In  states  like  oars,  basing  their 
systen  of  Jorispnidaice  on  tbe  principles  of 
the  common  law,  it  la  tbe  accepted  position 
ttiat,  where  a  store  building  or  otber  is  beid 
under  a  lease,  conTc^ing  also  tbe  mesoit 
rl^t  to  tbe  sou,  and  tbe  same  Is  destroyed 
by  accidental  fire,  or  so  UJnred  as  to  be  un- 
fitted for  its  prbudpal  purpose,  tbe  lessee  is 
not  reUeved  of  the  obllgatlffli  to  pay  the  stip- 
ulated rent  during  the  term,  unless  the  con- 
tract so  ivoTides,  or  tile  landlord  is  under 
a  covenant  to  x^Mlr.  Gates  t.  Ore«i,  4 
Paige  (N.  T.)  8B5,  27  Am.  Dec.  68;  McMillan 
,T.  axAoaum,  42  Ala.  856,  04  Am.  Dec;  654; 
Vlterbo  y.  Frledlander.  120  U.  S.  708-712,  7 
Sup.  Ct  062,  SO  L.  Ed.  776;  16  R.  a  U  pp. 
9S6.  967,  title  *%andlord  and  Tenant,"  1  466 ; 
McAdam  on  Landlord  and  Tenant,  |  198; 
Ta^or  on  Landlord  and  Tenant  (9th  Bd.)  p; 
468.  In  the  dtatlra  to  McAdom,  the  gmeral 
principle  Is  stated  In  part  as  followa: 

"It  Menu  to  hare  been  tbe  doctrine  of  the 
eommoii  law  that  rent  inned  out  of  the  land 
itself  regardlees  of  the  erection  thereon,  and 
therefore  that  the  destmetlcm  of  the  buildings 
on  the  leased  premises  or  those  becoming  un- 
fitted for  use  did  not  discha^  the  obUgation 
of  the  tenant  to  pay  the  rmt  as  agreed  upon 
tor  the  fall  term." 

Tbe  position  referred  to  bas  been  modified 
to  Bome  extent  by  statute  in  this  state  <Re- 
visal,  S  1092),  and  In  which  it  is  provided 
that,  where  a  building  is  destroyed  or  ren- 
dered unfitted  for  nse  during  the  term,  with- 
out n^lgence  on  the  part  of  the  lessee  or  his 
agents  or  servants,  and  there  Is  no  agreement 
in  the  lease  respecting  repairs,  and  the  use 
of  tbe  house  was  the  main  Indncement  for 
the  hiring,  the  leasee  may  surrender  the  es* 
tate  1^  writing  to  that  ect  delivered  with- 
in 10  days  from  the  damages  and  on  paying 
the  rent  accrued  aod  apportioned  as  to  tbe 
rwnainder  to  the  time  of  the  injury,  eta 
The  law  In  question,  however,  enacted  for 
tbe  bowflt  of  tbe  lene^  bas  no  bearing  mi 
0ie  Instant  case,  as  Che  lessee  Is  Insisting  on 
certain  ri^ta  arising  to  under  ttie  pro* 
Tisiona  of  the  lease,  and  the  fact  that  the 
statute  was  enacted  is  to  some  eztmt  a  1^:18- 
latlve  recognition  that  without  Its  provisions 
the  principles  of  the  oomnum  law  would  pre- 
vaU. 

11]  Again,  it  Is  held,  as  apposite  to  tbe 
facts  iwesented,  tlut  while  a  landlord  is  uih 
der  no  implied  obllgatiou  to  restore  or  re- 
pair a  building  wtaltA  bad  beea  destroyed  or 
Injured  to  the  extoit  and  In  the  manner  sug- 
gested, if  he  does  enter  and  make  tbe  re- 
quired repairs  without  further  agreonent  on 
the  subject,  the  building  so  rebuilt  or  re- 
stored wUl  come  under  the  provisions  ot  the 
lease  as  far  as  the  same  may  be  applied,  and 
tor  breach  the  landlord  may  be  held  liable  In 
damages.  Smith  v.  Kerr,  108  N.  T.  81,  IS  N. 
E.  70,  2  Am.  St.  Rep.  862,  dted  and  approved 
in  Taylor  on  Landlord  and  Tenant,  i  329. 


A  proper  aivUcatian  of  these  principles  Is 
In  foil  support  of  the  recovery  had  by  plain- 
tiff In  the  cause,  and  we  find  no  reason  pre- 
sotted  for  disturUng  the  results  of  this  trlsL 

[2, 1]  It  is  (ihiefly  urged  tor  error  tlut  die 
court  excluded  certain  evidence  offered  by 
defendants  as  tending  to  show  a  forfeiture 
of  tbe  lease  by  reason  ot  failure  to  Install 
the  shelving  designated  In  the  ctmtract  of 
lease;  It  was  not  contended  ttiat  this  irould 
follow  from  the  stipulations  otrntalned  in  the 
written  lease.  This,  as  his  honor  ruled, 
deariy  allowed  plaintUt  a  leasimaUe  time 
to  procure  and  put  up  the  shaving.  Mor 
does  it  come  within  the  provision  of  the  lease 
forfdtlng  the  same  for  nonpayment  of  rent ; 
the  liability  to  repair,  when  the  same  exists, 
and  to  pay  rent,  being  as  a  rule,  distinct  and 
independent  obligations.  AfoAdam  on  Land* 
lord  and  Tenant  ^  Ed.)  p.  1250.  Defend* 
ants,  howevOT,  Insist  that,  by  reason  at  m 
fnrthw  additional  agreemoit  in  parol  be- 
tween the  parties  made  at  or  before  the  ex- 
ecution of  the  written  lease,  the  obllgatiiHi 
to  put  in  the  shelving  was  immediate  and  la 
the  nature  of  a  condition  precedent  to  the 
maintenance  of  iriaintUTs  rights.  A  perusal 
of  this  proposed  evidence  will  show,  bowev^, 
that  it  eoDEdsted  of  more  general  statements 
or  assurances  given  when  the  parties  were 
consulting  together  as  to  the  terms  of  the 
contract  tbey  were  expecting  to  make,  to  the 
effect  that  the  shelving  would  be  "put  In  at 
<nice,"  etc.  Tbey  seem  to  be  too  Ind^nlte  to 
be  allovred  contractual  effect,  and  In  any 
event  they  are  controlled  by  the  terms  of  the 
written  lease  that  the  parties  afterwards 
esecoted.  The  deiay  about  the  shelving^ 
slight  in  ita^,  is  very  satisfactorily  ex- 
plained in  tbe  testimony,  and  the  case  in 
our  opinion  comes  clearly  within  the  whole- 
some principle  that,  when  persons  have  re- 
duced their  contract  to  writing  ^ain  of 
meaning,  parol  evidence  as  to  contemporary 
or  preced«it  ^'assurances  and  understand- 
ings'* in  cMiflict  with  the  written  agreemimt 
Is  incompetent.  Mfg.  Co.  v.  BfcCoxmlck,  I'R^ 
N.  a  2n,  OS  a  B.  665,  L.  A.  A.  lOlSr.  ST2, 
dtlng  Woodson  t.  BedCi  161  N.  O.  145,  66  3. 
E.  761.  81  L.  R.  A.  (N.  8J  236;  Walker  v. 
Cooper,  150  N.  a  128,  68  8.  B.  681;  Walker 
T.  Venters.  148  M.  a  888,  62  &     610;  Mudge 

Tamer.  146  N.  a  147,  60  8.  B.  640;  Bank 
T.  Moore,  188  N.  a  682,  61  S.  B.  7a 

[4]  Again  it  la  objected  that  tbe  oouit. 
over  defendants'  objection  allowed  plalntUt 
to  say  that  be  liad  suldet  the  pnqierty  at 
$50  per  month,  the  objection  being  put  aa  tbe 
ground  that  this  sublease  was  in  writing, 
but,  as  held  in  numerous  <»8e8  on  the  sub- 
ject, tbe  rule  excluding  parol  evidence  of  the 
contents  of  a  written  papor  or  document  ap- 
plies (mly  in  actions  between  the  parties  to 
the  writing,  and,  when  the  enforcement  ct 
obligations  created  by  It  is  substantially  the 
cause  of  actioi,  it  does  not  ^vaU  as  to  cOh 
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lateral  matters,  fhongli  tbey  maj  be  Telerant 
to  the  Inquiry.  This  exception  muat  also 
be  disallowed.  Horrison  v.  Hartley,  178  N. 
C.  618,  101  S.  B.  375;  HoUoman  t.  Railroad, 
172  N.  G.  37S.  90  S.  B.  292,  L.  B.  A.  19170. 
416,  Ann.  Oas.  1917E,  1069;  Ledford  r. 
Emerson,  138  N.  C.  602,  61  S.  E.  42. 

[fi]  Defendants  except  further  that  the  les- 
sor is  shown  to  be  a  married  woman,  and  her 
husband  not  having  Joined  In  the  lease  or 
given  his  written  assent  thereto,  and  the 
lease  being  for  more  than  three  years.  It  Is 
avoided  by  section  2096  of  Revlsal,  and  Is 
expressly  excepted  from  the  provisions  of 
the  Martin  Act  (Iaws  1911,  c.  109),  making 
a  married  woman  to  contract  and  deal  as  If 
she  were  a  feme  sole  It  may  be  that,  under 
the  effect  and  operation  of  the  statutes  re- 
ferred to,  no  specific  performance  of  this 
lease  conld  be  enforced,  bat  In  a  contract  of 
the  kind  presented  our  dedslmiB  on  the  stib- 
ject  are  to  the  effect  that  In  case  of  breach 
a  married  woman  may  be  held  liable  In  dam- 
ages, and  plaintiff's  recovery  tot  such  breach 
must  therefore  be  uidield.  Sills  v.  Bethea, 
178  N.  C.  316.  100  8.  B.  693;  Everett  v.  Bal- 
lard, 174  N.  C.  16,  93  S.  B.  385;  Waxren  T. 
Dall,  170  N.  O.  406,  87  a  E.  126. 

We  find  no  reversible  error  In  the  record, 
and  Judgment  for  plaintiff  Is  affirmed. 

No  wror. 


(i7»  N.  c.  my 

SMITH  T.  UASSAOHUSBTTS  BONDING  ft 
INS.  CO.    (No.  442.) 

(Supreme  Conrt  of  North  CaroUna.   April  28^ 

1920.) 

1.  INBUBAMCX  «s>531— FOBEHAH  IN  CHABGK 
or  OANQ  niZJ>  ROT  TO  HATB  GHAHOED  00- 
OUPATIOn  BT  CDTXIAO  A  VIBS. 

lumred,  described  In  bis  application  as  a 
foreman  and  supervisor  having  overseeing  du- 
ties odIFi  did  Dot  change  his  occupatioa,  with- 
fai  a  provision  of  the  policy  reducing  the  Indem- 
nity in  such  case,  by  catting  an  electric  wire 
while  with  a  gang  ot  linemoi,  Instroctlng  them 
how  to  perform  the  work. 

2.  Insorancb  ^»531— Inikhkitt  hot  u- 
DDCED  nm  htjitbt  vbom  aot  pkbtaikiho 

to  OCOVFATIOa  AND  ALSO  TO  UOBf  HAZABD- 
OUS  OOOUFATION. 

Under  a  provision  of  a  policy  for  reduction 
of  indemnity,  If  the  injury  was  sustained  while 
doing  any  act  or  tiling  pertaining  to  any  oc- 
cupation classed  as  more  hazardous  than  that 
tberdn  stated,  the  cutting  of  an  electric  wire 
by  a  foreman  was  not  an  act  requiring  reduction 
of  tbe  iudeinnity,  though  it  pertained  to  a  more 
hazardous  business  than  that  of  foreman,  where 
it  was  also  within  the  line  of  iusured's  employ* 
ment  as  foreman,  as  such  provision  applied  only 
to  hazardous  acts  of  another  occupation  not 
pertaining  to  his  own  occupation. 


8.  Afpkal  and  bbbob  ^a927(7)  —  Etidxhob 
fob  flaihtzfr  assumed  tbub  is  bbviewiiio 

dibbctbd  vkbdict. 
Where,  In  an  action  on  a  polity,  there  was 
evidence  that  the  act  of  insured,. a  foreman  in 
charge  of  a  gang  of  linemen,  in  cutting  an  dee- 
trie  wire,  was  within  tbe  line  of  his  duty  as 
foreman,  such  evidence  must  be  assumed  to 
be  true  In  reviewing  a  directed  verdict  for  de* 
tendant. 

4.  InauBANoi   ^631  —  Fobrhav  aotiho 
wxTHiN  uhe  or  khployicxht  as  su^vibob 

IN  CUTTING  WIBX. 

Insured,  described  io  bis  application  as  a 
foreman  and  supervisor  having  overseeing  duties 
only,  was  acting  directly  within  tbe  line  of  his 
employment  as  foreman  In  diarge  of  a  gang  of 
linemen  In  cutting  an  electrie  irira,  as  it  was 
his  master's  l^al  duty  to  have  the  am  In- 
structed by  the  foreman  or  some  one  alas,  and 
his  right  to  have  them  familiarised  with  Uie 
methods  of  performing  the  work, 

6.  InsuBANOE  «s»668(18)— DiBEonn  vbbdict 
rOB  BBDmXD  ihdemmitt  pbovided  n>B  xou 

HAZABDOnS  OCOUPATZOH  BBBOHBOUS. 

Where  there  was  evldenos  lOf  the  oonsld- 
eration  of  the  jury  to  show  that  insured,  when 
killed,  was  acting  within  the  line  of  the  oc- 
cupation stated  in  the  policy,  it  was  error  to 
direct  a  verdict  for  a  smaller  amount  provided 
for  more  hasardous  occupationa. 

Appeal  from  SuperiOT  Conrt*  UecUantniis 
Connty;  Shaw,  Judge. 

Action  by  W.  M.  Smilb,  administrator  of 
Ollle  C.  KlstlOT,  against  the  Massachusetts 
Bonding  &  Insnrance  Company.  Fromajodg- 
ment  for  plaintiff  for  an  InsuffldMit  amonnt, 
he  appeals.  New  trial  granted. 

The  Intestate  of  the  plalntlfl  was  emjkkqred 
by  the  Southern  Tower  Oompany  a  part  of 
whose  business  is  tbe  manafactore  and  trans- 
mission of  electricity,  and  the  decedent's  oc- 
cupation was  the  supervision  of  constructl(m 
work,  bnlldlng  tower  and  pole  llnea,  and 
maintenance  of  the  sama  The  defendant  in- 
sured blm,  unong  other  provisions  of  the 
policy,  against  loss  of  life  and  the  effect  of 
injuries  resulting  solely  from  external,  vlo- 
leott  and  accidental  means.  The  policy  con- 
tained this  clause: 

"If  the  assured  contracte  illness  or  sustains 
injury,  fatal  or  otherwise,  after  having  changed 
his  occupation  to  one  classed  by  the  company 
as  more  hasardous  than  that  hMein  stated,  or 
while  doing  any  act  or  thing  (except  ordinary 
duties  about  bis  residence  m  while  engaged  in 
recreation)  pertaining  to  any  occupation  so 
classed,  then  this  policy  shall  not  be  forfeited, 
but  the  llahility  of  the  company  shall  be  only 
for  such  proportion  of  the  principal  sum  oc 
other  indemnity  as  the  premium  paid  by  him 
would  have  purchased  at  the  ratea  and  withxD 
the  limits  fixed  by  the  company  for  such  more 
hazardous  occupation  according  to  Ite  rates  and 
classification  of  risks  filed  prior  to  the  occnt^ 
rence  of  the  injury,  or  the  commencement  of 


>For  otbcr 


mm  toplfl  and  KET-NUKBSR  In  all  Kay-Numlwred  Dtsarta  and  IndsiM 

Digitized  by  Google 


88S 


102  SOUTHBASTBRN  BBPORTEB 


(N.a 


the  Illness  for  which  Indemnlt?  Is  claimed,  witb 
th6  atatfl  oflidsl  haTing  snpeiririon  of  insur- 
ance companies  In  the  state  where  the  assured 
resides  at  the  time  this  policy  is  issned." 

If  the  insured  violated  tlUs  proriBton,  On 
beneficiary  is  entitled  to  recover  9126;  and. 
If  be  did  not,  she  Is  entitled  to  recover  $660. 
The  Insured  stated  In  hla  application  for  the 
policy  tliat  he  was  ''foreman  and  snpervlaor 
liaviuff  ovwaeeliiff  dntieB  only."  There  was 
evidence  tending  to  show  that,  at  the  time  be 
was  klBed,  be  was  on  a  tower  of  one  of  the 
power  ccsnpany^  lines,  with  a  gang  of  hands 
or  linemen,  Instructing  them  how  to  perform 
their  work,  and  while  doing  so,  and  as  a 
part  ot  his  duty  as  foronan  or  supervisor,  he 
cut  a  wire  where  there  was  a  kink  In  it  near 
the  insulators  on  the  loop,  in  order  to  get 
the  kink  ont  and  connect  the  Joints.  As  he 
cut  the  wire,  be  was  knocked  off  the  tower 
and  fell  40  feet,  receiving  Injuries  from  which 
he  died.  There  was  evidence  tending  to  prove 
that  cutting  the  wire,  under  tbe  circumstances, 
was  a  part  of  his  duty  In  the  instruction  and 
supervising  of  tbe  bands.  Witnesses  testified 
that  he  was  there  in  his  capacity  as  foreman, 
showing  the  hands  bow  to  do  the  work ;  dem- 
onstrating at  the  particular  time  when  he 
was  killed  to  one  of  the  workmen  how  the 
work  should  be  done.  He  bad  been  foreman 
for  nine  years.  He  was  knocked  off  the  tow- 
er because  tbe  circuit  was  not  grounded  on 
both  sides  of  him,  and  he  therefore  received 
Into  his  body  the  static  currrat,  which  means 
that  the  electric  fluid  bad  been  taken  off  tbe 
line  and  gathered  in  the  wire,  one  side  being 
grounded  and  the  other  side  open,  and  when 
the  wire  was  cut  it  let  the  static  in  on  the 
line.  The  foreman,  with  his  gang,  was  chang- 
ing insulators  when  he  ;was  killed.  Tbe 
oonit  directed  the  jury  to  answer  the  issue: 
"One  hundred  and  twenty-five  dollars,  with 
Interest  from  March  2S,  1918.  untU  paid." 
^e  jury  returned  the  following  verdict : 

"Is  the  deteidant  indebted  to  tbe  plalntil^ 
and,  if  so,  in  what  sum?  Answer:  Yes;  one 
hundred  and  twenty-five  dollars,  with  interest 
from  March  23.  1918.  until  paid." 

Tbe  idaintlff  excepted,  and  afterwards  as- 
signed as  error  the  charge  of  the  court  direct- 
ing Che  verdict,  and  Insisted  that  the  court 
should  have  submitted  the  case  to  the  Jury 
upon  tbe  evidence^  to  find  whether  the  cut- 
ting of  the  wire  was  a  part  of  intestate's  doty 
as  foreman,  or  was  an  act  of  the  class  for- 
bidden by  tbe  policy.  The  d^endant  ex- 
cepted, because  tbe  conrt  allowed  interest 
and  cost  Plaintiff  appealed. 

A.  B.  Justice  and  J.  D.  McOall,  both  of 
Caiarlotte,  for  appellant 
J.  F.  Flowers,  of  COiarlotte,  for  app^ee. 

WALKER,  3.  (after  stating  the  facts  as 
above).  [1]  There  was  no  change  of  occupa- 


tion by  tbe  deceased.  He  was  performing  bis 
duty  in  his  occupation  as  supervisor,  fore- 
man, or  overseer  at  the  time  he  was  killed, 
although  he  may  have  done  one  hazardous 
act  not  pertaining  to  that  occupatioh,  wblcb 
caused  his  death.  This  has  been  settled  by 
this  court  and  the  principle  seems  to  have 
received  the  almost  uniform  approval  of  the 
other  courta  Hoffman  v.  Insurance  Col,  127 
N.  a  838,  37  8.  E.  466;  MUler  t.  Insunuue 
Co.,  168  Ma  App.  330-332,  153  S.  W.  1080; 
Schmidt  V.  Am.  M.  Acc.  Ass'n,  96  Wis.  804, 
71  N.  W.  eol;  Fox  V.  M.  F.  Acc  Ass'n.  90 
Wis.  300,  71  N.  W.  363;  Pac.  UuL  LlfO  Ins. 
Co.  V.  Tan  Fleet,  47  Colo.  401, 107  Pac.  1087 ; 
Ball  V.  Anu,  etc.,  Acc.  Ass'n,  86  Wla.  518,  67 
N.  W.  366.  In  the  Hoffman  Caae^  Crisp,  tbe 
insured,  represented  that  he  was  "a  frei^t 
flagman,  not  coupling  or  switching,"  and  be 
was  killed  while  placing  a  "slack  i^"  hdilnd 
a  coupling  pin,  and  be  was  allowed  to  re- 
cover. 

[2]  We  do  not  construe  the  expression  "or 
Willie  doing  an  act  or  thing  pertaining  to  any 
occupation  so  classed"  as  more  hazardous, 
to  mean  that  If  the  Injury  is  caused  by  the 
doing  of  an  act  within  the  line  or  scope  of 
the  insured's  employment  if  basardons,  lie  Is 
to  be  paid  only  the  diminished  amount  of  in- 
surance, if  It  also  be  an  act  whldi  pertains  to 
a  more  hazardous  business,  but  as  meaning, 
at  most,  that  if  he  doee  a  more  haaaidons  act 
of  another  occupation,  not  pertaining  to  his 
own,  tbe  payment  to  him  shall  be  reduced  as 
gpecifled.  Cutting  the  wire  would  not  be  an 
act  or  tiling  more  bazardons  than  bis  own 
occupation,  as  that  was  a  part  of  his  own 
duty  aa  oversew,  as  we  liave  shown,  and 
therefore  would  not  be  embraced  by  the  fol- 
lowing language  of  the  policy : 

"While  doing  an  act  or  tiling  pertaining  to 
any  occupation  so  dassed  as  mote  basardoiM 

than  that  herein.** 

Any  other  construction  would  make  the 
policy  a  deception  and  a  snare.  Tbe  one  we 
adopt  is  a  reasonable  Interpretation  of  the 
language  used  and  the  only  admissible  one. 
Under  the  other -construction,  the  company 
would  be  saying  to  tbe  insured:  We  accept 
your  risk  as  a  supervisor  and  overseer,  but  U 
you  do  a  certain  act,  which  is  essential  to 
tbe  propet  and  full  performance  of  your  du- 
tlea  to  your  employer,  you  must  fcwfOit  tbe 
la^r  part  of  your  insurance.  It  was  said  lu 
Bedmond  v.  U.  S.  Health  ft  Acc  Ins.  Go.  96 
Neb.  744, 148  N.  W.  913: 

"The  diminished  liability  for  whldi  tbe  ccm- 
tract  provides  applies  to  a  change  of  occupa- 
tion, or  to  tbe  doing  of  an  act  or. thing  per- 
taining to  a  diangad  oocopatlon  daaaed  as 
more  hasardona  than  the  one  abandoned,  and 
not  to  mere  temporary  acts  generally  performed 
by  those  in  other  occupations,  where  there  has 
in  fact  beoi  no  change  in  aasured's  oceupatun'* 
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^tln;  Thome  t.  Garaalty  Co.,  lOS  Me.  274, 
76  Atl.  1106;  MiUer  t.  Mo.  State  L.  Iw  Oo, 
168  Mo.  App.  830.  163  S.  W.  lOaO. 

[S]  Our  case  Is  Rtronger  for  the  plaintiff 
than  the  case  from  Maine  was  for  T^orne, 
because  here  the  act  done  which  proved 
to  be  fatal,  was  within  the  line  of  Ollle  Elst- 
ler'a  duty  or  there  la  evidence  that  it  was 
and  we  must  assume  that  evidence  to  he  true 
in  dealing  with  a  directed  verdict.  Hie  same 
principle  as  that  decided  in  the  Redmond 
Case,  supra,  was  adopted  in  Padflc  Life  Co. 
T.  Van  fleet,  supra,  where  It  was  held,  as 
shown  by  the  tenth  headnote,  that— 

"A  condition  In  an  aorident  policy  avoiding 
it,  or  limiting  the  recovery,  in  ease  the  assured 
is  'injared  or  killed  while  followlog  any  occu- 
pation, or  in  any  exposure,  or  performhig  acta 
parallel  In  hasard  to  the  (jiaracteristic  acta  of 
any  occupation  classed  by  this  company  aa  more 
hazardous,'  etc.,  is  effective  only  where  there 
Is  a  pennaoeot  change  of  occupation.  A  re- 
covery is  not  defeated  hy  the  dreumstance  that 
the  assured  is  Injured  or  killed  in  performlaf 
Bome  Indi^doal  act,  or  expoaing  himself  to 
some  particolar  risk,  of  greater  .haaard  than 
that  attending  hia  customary  oee^iation  apon 
which  the  policy  was  issned.** 

[4]  It  will  be  observed  when  reading  them 
that  the  cases  we  have  dted  go  beyond  what 
is  necessary  for  ns  to  hold  In  order  to  Justify 
the  lai^er  recovery  In  this  case.  Here  the 
fnsnred  was  doing  an  act  directly  within  the 
line  of  his  employment  aa  anpervlsor  of  the 
hands.  It  was  his  master's  1^1  duty  to  have 
them  Instructed  by  the  foreman  or  some  one 
else,  and  his  right  to  have  them  familiarized 
with  the  methods  of  performing  their  work, 
and  this  Is  what  die  intestate  was  doing 
when  he  recdved  the  fatal  stroke  ol  the 
electric  cturrent*  and  the  intestate  also  was 
required  by  the  implied  terms  of  his  employ- 
mttit  to  Instruct  tbe  hands  In  their  work. 
He  oonld  not  wdl  snpwvlse  then  without 
doing  this.  It  was  held  in  Schmidt  v.  A.  M. 
Acc.  Ass*n,  supra,  that— 

"The  acts  of  the  insured  [a  supervisor]  In 
■ndi  a  casc^  In  not  only  Indicating  how  the 
work  sliouid  be  done,  but  actually  taking  hold 
and  asaiating  therein  when  necessary  cr  con- 
venient, would  not  oonatitnte  a  substantiaL 
change  of  occupation,  since  the  word  'super- 
vising,' as  used  in  the  applicadim,  means  tak- 
ing part  in  the  work." 

It  was  said  in  13iome  t.  Casualty  Co., 
supra,  that — 

"From  the  nature  of  the  business,  then.  Is  to 
be  Implied  the  duties  and  responsibiUtiea  of  his 
emidoyment.  As  head  of  the  concern  in  Gardi- 
ner, be  was  scdely  responsible  for  Its  manage- 
ment. He  was  superintendent  of  every  depart* 
ment  and  responsible  for  every  detail  of  the 
business.  The  designatioa  of  his  office,  there- 
fore, by  necessary  implication  not  only  author- 
ised, hut  requited,  him  to  vlirit  every  part  of 


the  establisbment,  to  direct  In  every  detail  of 
the  work,  and  if  necesiary  point  out  and  illu» 
trate  how  it  should  be  dtmew  To  hdd,  then, 
that  a  person  dralgnated  as  manager  of  a 
businees  concern  could  not  step  from  his  office, 
to  direct  the  i>erfonnance  of  any  part  of  the 
work,  without  being  charged  under  an  insurance 
contract  with  engaging  in  work' defined  in  the 
I>olicy  as  extrahazardous,  would  be  to  put  a 
serious  check  upon  the  traosactlon  of  business, 
or  cut  down  tha  Indemnity  for  which  a  policy 
bdder  had  folly  paid,  and  to  which  he  would 
be  otherwise  entitled." 


In  MlUer  t.  Insurance  Co^  snpra: 

"As  has  been  stated,  it  Is  agreed  deceaaed 
was  a  contractor,  and  we  can  see  no  sound 
reason  for  the  assertion  that  a  contractor  loses 
his  diaracter  as  a  supervisor  because  be  sees 
the  need  of  some  temitoraty  labor  on  his  part 
to  enable  him  properly  to  carry  on  his  duty  of 
supervision.  In  this  case  the  evidence  shows 
tiiat  deceased  was  diieetlttg  or  anpendaiBg  the 
wotfc  and  was  not  engaged  as  ens  of  the  labor> 
ere.  If  he  had  not  been  killed  he  would  som 
have  left'  and  gone  to.  another  place.  Tht  fiwt 
that  after  sedng  the  tank  was  not  working 
properly  he  ondertooh  to  adjust  it,  eo  as  to 
see  if  it  would  properly  perform  its  function, 
did  not  destroy  his  capacity  as  sapervlsor 
within  the  nwaning  of  the  schedule  of  warran- 
tfes." 


And  lastly  in  Schmidt  t.  Insurance  Co., 
snpra,  it  was  said: 

"Supervising  does  not  mean  hiot  working,' 
On  the  ooDtrary,  It  means,  and  would  be  nat- 
urally understood  to  mean,  taking  part  bi  the 

work.  Supervising  indicates  work,  not  idle- 
DflSB.  It  would  be  entirely  consistent  with  su* 
pervising  if  the  deceased  not  only  indicated  how 
work  was  to  be  done,  but  actually  took  htdd 
and  assisted  in  the  work  when  necessary  or 
convenieaL" 

This  sUtement  of  the  law  was  approved  In 
the  Miller  Case,  supra,  168  Ma  App.  at  page 
333,  103  S.  W.  at  page  1081. 

The  right  and  duty  of  the  master  to  In- 
struct his  servant  as  to  how  he  should  per- 
form dangerous  work  may  involve  Questions 
of  fhct  to  be  dedded  by  the  Jury,  but  ttie 
right  and  the  duty  to  Instruct  in  pn^ter 
cases  will  not  be  denied.  BraalUe  v.  Barytes 
Co.,  1&7  N.  a  464,  78  S.  B.  216.  It  was  said 
in  Home  v.  Railroad  Go.,  168  N.  O.  239,  at 
page  240,  69  S.  a  132,  at  page  188 : 

"The  claim  of  negligence  is  founded  upon  the 
theory  that  it  is  the  duty  of  employers  to  in- 
struct their  employes  in  the  use  of  daugerous 
machinery  before  assigning  them  to  such  duty 
Sudt  obligation  Is  recognised  generally  by  the 
law  writers  and  courts  of  the  country" — dtiiig 
Avery  v.  Lumber  Co.,  146  N.  G.  592,  60  S.  E^. 
646;  ObesBon  t.  Walker,  146  N.  C.  511,  60  S. 
E.  422;  Craven  v.  Mfg.  Co.,  151  N.  C.  352,  66 
S.  E.  203  :  Marcus  v.  Loane,  133  N.  O.  54, 
45  S.  E.  354 ;  Turner  v.  Lumber  Co.,  119  N. 
a  888,  26  a  B.  23. 
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[Ij  There  being  evidence  for  the  considera- 
tion of  the  Jury  upon  the  question  of  defend- 
ant's liability  for  the  larger,  or  undiminish- 
ed, amount,  it  was  error  to  direct  a  verdict 
for  the  smaller  amount.  It  would  even  be 
error  to  instruct  the  jury  that,  if  they  found 
the  facts  to  be  as  stated  by  the  witnesses, 
the  verdict  should  be  for  the  smaller  amount. 

Mew  trlaL 


(ITS  N.  C.  40) 

FRISBEB  T.  COLE.   (Na  639.) 

(Supreme  Gout  of  North  Carolina.   AprD  21, 
1820.) 

1.  ACKIfOWLBOOHBirT  «s>55(2)— WUVT  OV 
OONUDEBATIOIf  BZiLD  INBUXTICIBNT  TO  AN- 
HUIi  IIKDnfO  OF  OLEKK  OF  SUFEBIOS  COnHT 

OH  OBAjyroB'a  pbivt  xxahikatiok. 
Evidence  that  a  conveyance  of  realty  by  a 
married  woman  to  her  husband  was  not  sapport- 
ed  by  consideration  Is  insufficient  to  annul  the 
finding  of  the  clerk  of  the  superior  court,  on 
privy  examination  under.  Beviaal  1906,  |  2107, 
as  contained  in  the  certiQcate,  that  the  deed  was 
not  unreasonable  or  injurious  as  to  the  crantor. 

2.  AOKNOWUDOHENT  ^55(2)— OLBBK's  OBB- 
TIFXOATB  ON  FEIVT  SXAMINATION  PBEBimD 
COHBBCT. 

The  dedsion  of  the  clerk  of  the  snpericw 
court,  on  privy  examination  of  a  married  wo- 
man under  Revlsal  190S,  1  2107,  that  her  deed 
to  her  husband  was  not  unreasonable  or  in- 
jurious, must  be  presumed  to  b«  correct  aa 
against  collateral  attack. 

8.  AoKlTOWXJEDOiaifT  «=9lO— GBAltTOB'S  AC- 

KnowzADaiacRT,  lono  afteb  czBotmon  of 

DEKD.  HELD  HOT  TO  AVVSOT  ITS  VAUDITT. 
That  a  husband's  signature  to  a  deed  where- 
in the  wife  Joined  was  acknowledged  long  after 
the  execution  of  the  deed  and  after  the  wife's 
death  does  not  affect  the  validi^  of  the  con- 
veyance. In  Tiew  of  Revlsal  1900^  |  968. 

Appeal  from  Superior  Court,  Buncombe 

Connty;  Webb,  Judge. 

Action  by  J.  M.  W.  Prisbee  against  D.  F. 
Cole.  Judgmoit  for  plalntlfr,  and  def aidant 
aiipeaUi.  Afflxmed. 

ThlB  la  a  controversy  in  x^rd  to  tbe  title 
of  land  arising  out  of  tbe  sale  of  the  same  by 
the'plaintitt  to  the  defendant  The  tract  con- 
tains 163  acres,  more  or  less,  and  the  defend- 
ant promised  to  pay  for  the  same  the  sum  of 
$125  per  acre,  Qie  number  of  acres  to  be  as- 
certained by  a  survey  of  the  premises,  upon 
the  payment  of  which  sum  the  plaintiff  prom- 
ised to  convey  to  the  defendant  a  good  title 
to  the  said  land,  free  from  all  liens  and  In- 
cumbrances. PlaintUf  was  originally  owner 
of  the  land,  and  on  May  10,  1898,  conveyed 
It  to  his  wife,  R.  £.  Frisbee,  by  deed  of 
that  date  duly  proved  and  registered^  and 
on  June  10, 1898,  she  conveyed  It  back  to  mm 


"for  and  In  consideration  of — dollars" ;  the 
amount  not  being  set  forth  in  the  deed,  and 
It  being  agreed  that  no  consideration  passed 
from  the  plaintlCT  to  bis  wife  for  the  last  men- 
tioned deed.  The  deed  from  his  wife  to 
plaintiff  was  Jointly  executed  by  him  with 
her,  and  witnessed*  by  R.  E.  Wells,  and  was 
proved,  and  afterwards  registered,  upon  tbe 
following  certidcate  of  the  clerk  of  the  su- 
perior court  of  Buncombe  county,  where  the 
land  Is  situated  on  the  waters  of  Turkey  and 
Newfound  cre^: 

North  Carolina,  Oountr  of  Buncombe. 

I,  J.  L  CaUiey,  derk  of  the  superior  court 
of  Buncmabe  county,  do  hereby  certify  tliat  B. 
B.  Frisbee  (and  htr  husband.  J.  M.  Frisbe^ 
consenting  thereto  in  writing  as  heretofore  ap- 
pears) personally  app^red  before  me  this  day 
and  acknowledged  the  due  execution  by  her  of 
the  foregoing  deed ;  the  said  B,  E.  Frisbee,  be- 
ing by  me  examined,  separate  and  apart  frtun 
her  said  husband,  touching  her  voluntary  execu- 
tion of  the  same,  doth  state  that  she  signed  tbe 
same  fredy  and  votuntarUy,  witiiout  fear  or 
compulsion  of  her  said  husband  or  any  other 
person,  and  that  she  still  voluntarily  assents 
thereto;  and  it  appearing  to  the  nndersigned 
clerk  that  same  la  not  unreasonable  or  Injurious 
to  the  said  R.  E.  Frisbee,  and  all  things  ap- 
pearing to  the  satisfaction  of  the  undersigned 
derk,  it  is  adjudged  that  the  foregoing  is  not 
unreasonable  or  injurious  to  the  said  R. 
Frisbee.  Therefore  let  the  same,  with  this 
certificate  be  registered.  Tbia  the  9tb  day  of 
June,  1898.  3.  Lw  Gathey, 

Olerk  of  the  Superior  Court  of  Bunemnbt 
County,  N.  0. 

State  of  North  Carolina,  County  of  Buncombe. 

The  due  execution  of  the  foregoing  instrument 
by  J.  M.  Frisbee  was  this  day  proven  bffcHV 
me  by  the  oath  and  examination  of  R.  11.  Wdls, 
the  subscribing  witness  thereto  Let  said  in- 
stmment  and  this  certlfieato  be  roistered. 

Dated  Jan.  26^  1920.     Ji^  H.  Oathey. 

Clerk  of  the  Snpeitor  Court  of  Buneombe 
County,  N.  C. 

North  Carolina,  Buncombe  County. 

I,  X  H.  Catbey,  derk  of  the  superior  court, 
hereby  certify  that  J.  M.  Frisbee  this  day  per- 
sonally appeared  before  me  and  acknowledged 
the  due  execution  Iqr  him  of  the  foregtrfng  is- 
strument.  Let  the  same,  with  this  certificate^ 
be  registered.   This  Jan'y  28,  1020. 

John  H.  Cathey, 
CleA  SnperifHT  Oonrt,  Buncombe  County,  N.  GL 

Tbe  last  two  proofs  were  taken  and  the 
last  two  certificates  were  made  several  years 
after  tbe  death  of  Mrs.  Frlabee. 

Defendant  resisted  recovery  of  Qie  pur- 
chase money  and  the  performance  of  the  con- 
tract of  sale  on  the  ground  that  plaintiff 
could  not  convey  a  good  and  Indefeasible 
title  because,  there  being  no  consideration 
for  the  deed  from  R.  B,  Frisbee  to  the  plain- 
tiff, necessarily  injurious  to  the  deed  to  the 
bnaband,  was  noceaaarily  lojnrions  to  her» 
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and  notwithstanding  the  oertlflcate  of  the 
clerk  fliat  tt  vaa  not  unreasonable  or  In* 
Jurlons  to  lier,  Oie  deed  was  void  as  to  her, 
and  the  plalntUt,  lier  husband,  aoqalred  no 
title  to  the  land,  and  tberefore  conld  not  pass 
a  good  title  to  the  defendant,  as  be  contracted 
to  do.  The  court,  Judge  WObb  presiding,  was 
of  the  opinion  that  the  deed  was  valid,  and 
that  the  plaintiff  conld  comply  vrlth  his  ecm- 
tract,  and  so  held,  and  gave  judgment  tor 
fZO^TtM^  the  amount  dn&  Defeakdant  ap- 
pealed. 

Martin,  Rolllna  ft  Wrl^t,  of  AshevlUe,  for 

appellant 

Zeb  F.  Curtis  and  Harkins  &  Tan  Winkle, 
all  of  AstaeTlIle,  for  apiwllee. 

WALKER,  J.  (after  stating  the  Acts  as 
above).  We  do  not  see  that  the  cases  cited 
by  the  learned  counsel  for  the  defendant  mU- 
ttata  at  all  against  oar  view  of  this  case, 
which  agrees  with  that  of  the  learned  Judge 
who  iHreslded  at  the  trial.  These  cases  are 
Shns  T.  Ray,  96  N.  a  87,  2  S.  EL  443;  Res  v. 
Rea,  156  N.  C.  629,  72  8.  a  673,  873 ;  Archbell 
V.  ArchbeU,  168  N.  O.  408.  74  S.  B.  327,  Ann. 
Cas.  1913D,  261 ;  Singleton  v.  Cherry,  168  N. 
C.  402,  84  S.  B.  698 ;  BnUer  T.  Butler,  169  N.  C. 
584,  86  S.  G.  607,  Ann.  Cas.  1918E.  638.  They 
were  cited  by  tbe  defendant  for  the  position 
(hat  the  deed  of  a  married  woman  Is  void,  un- 
less the  probate  of  tbe  deed  and  the  privy  ex- 
amination of  the  wife  are  ptoDerlj  taken  un- 
der Revlsal,  I  2107,  and  upon  inquiry  of  tbo 
ofReet  taktttg  the  same  It  shall  qn>ear,  as 
further  requited  by  said  section,  that  the 
contract  or  deed  Is  not  unreastmable  or  Inju- 
rious to  her.  The  section  fortber  provides 
that  *tlie  cartlflcate  of  the  officer  shall  state 
his  concludtons,  and  shall  be  oondnsive  of 
the  bets  therein  stated,  bnt  the  same  may  be 
impeached  for  fraud  as  other  Judgments  may 
be,**  In  this  case  there  is  no  direct  attadc 
upon  the  certificate  of  the  clerk  attadied  to 
Mrs.  Frlsbee*a  deed,  nor  Is  there  uiy  sog- 
gestton  or  intimation  of  fraud  or  coUuslon 
or  ottter  foct  sufficient  to  set  it  asld&  Tbe 
complaint  simidy  states  that  plaintiff  made 
the  contract  of  sale  with  the  defendant,  and 
Is  ready,  able,  and  willing  to  onnply  with  it, 
and  that  defendant  has  failed  and  refused 
to  do  so,  and  dttnands  Judgment  for  tbe 
amount  of  tbe  purdiase  m(mey.  Tbe  defend- 
ant. In  his  answer,  admits  the  conbact,  bat 
draies  that  plaintiff  Is  the  owner  of  the  land 
and  is  able,  ready,  and  willing  to  give  Idm  K 
good  title  Qiereto.  There  is  no  direct  attack 
in  the  pleadings  upon  the  certlflcate  of  tbe 
clerk.  Tbe  assault,  as  appears,  Is  not  on  the 
oertlflcate  as  having  been  fraudnlesitly  or 
GOllusIvely  obtained,  but  is  upon  the  finding 
of  the  deck  that  the  deed  is  not  unreasonable 
or  injurious  to  Mrs.  FMsbee.  This  Is  based 
upon  the  admission  of  the  parties  tbat  there 
was  no  oonsldetation  for  tbe  deed.   But  is 


clerk  as  contained  in  his  certlflcate,  vhen  the 
Inquiry  as  to  the  facts  was  properly  con- 
ducted and  the  adjudication  and  certtflcate  of 
the  clerk,  as  to  them,  were  regularly  made? 

[1]  We  are  of  the  (pinion,  as  was  the 
learned  Judge,  that  It  Is  not  The  statute 
itself  expressly  dedares  that  the  clerk  shall 
state  his  concIosioDs,  bnt  not  the  evidence 
upon  whl<ai  Oiey  were  based,  and  that  his 
findings  shall  be  conclusive,  but  may  be  Im- 
peached for  fraud,  as  other  Judgments  may 
be.  It  Oierefore  must  be  seen  that,  accord- 
ing to  the  statute,  the  defendant  cannot  avoid 
the  clerk's  certificate  In  Oie  c(dlat«-al  way 
he  has  adf^ted,  and  that  it  must  stand  fbr 
tbe  truth  until  tt  Is  properly  impeadied  and 
set  aside.  It  would  not  do  to  permit  an  at 
ta<ft  upon  the  certificate,  or  any  finding  In  it, 
by  extraneous  evidence  irtddi  was  not 
brought  f(»rward  for  the  purpose  until  many 
years  had  elapsed  since  It  was  made  by  the 
clerk.  It  was  a  most  8(tonn  adjudication  by 
him,  and  iwesomably  upon  ample  evidence 
to  warrant  his  con<duslon,  vrtiidi  should  not 
be  contradicted  or  set  at  naught  by  any  such 
irregular  and  .unauthorized  method.  Tbe-gmh 
ceeding  to  set  aside  this  record  should,  at 
least,  be  aa  solemn  as  the  one  whldi  made 
it.  But  we  have  the  authority  of  this  court 
to  the  same  effect  In  Wynne  v.  Small,  102  N. 
C.  133-136.  8  S.  E.  912,  913,  which  involved 
the  validity  of  a  married  woman's  deed  and 
the  legal  effect  of  the  dork's  certificate,  Ohlef 
Justice  Smith  said: 

"It  is  true  that  tlie  cwtificate,  wbile  it  re- 
tains its  form,  from  the  verity  attaching  to  it 
as  such,  must  be  accepted,  -when  it  comes  up 
collaterally,  and  its  recitals  cannot  b«  disproved 
nor  its  ominions  supplied  by  extraneoos  proof." 

Any  record,  as  be  says,  may  be  ameided  to 
make  it  speak  the  truth,  when  something  was 
omitted  by  Inadvertence,  whldi  was  really  a 
part  of  the  record.  But  that  is  not  the  ques- 
ticHi  here.  It  Is  merely  attempted  to  cpntra- 
diet  the  record  by  evidence  d^on;  and  that, 
too,  when  it  does  not  appear  whether  that  evi- 
dence was  before  the  clerk.  If  it  was  not  be- 
fore him.  It  is  too  late  for  it  to  be  heard  now ; 
tf  it  was  beffne  hhn,  then  Qiere  Is  no  use  In 
offering  it  at  this  time,  as  the  presumptton 
Is  tbat  be  gave  It  due  consideratlfm,  and  that, 
notwithstanding,  he  readied,  upon  all  tbe 
circumstances  in  evidence,  the  conclusltm  as 
stated  In  his  certificate.  The  evidence  upon 
which  he  proceeded  Is  not  beftwe  us,  but  his 
conduslons  are^  and  they  are  presumed  to 
have  been  based  upon  sufficient  evidence, 
nothing  dse  appearing  to  rebut  that  loenunp- 
tion. 

[t]  It  aivean  here  that  ttie  land  now  in 
question  was  formerly  owned  by  tbe  husband, 
tbat  he  conv^ed  It  to  bis  wif^  and  slie  a 
month  aftorwards  reconvt^ed  it  to  him,  whldi 
gives  color  to  the  theory  tbat  ttiere  had  been 
some  understanding  between  them,  entered 


this  snffldent  to  annul  the  finding  ut  the  Into  for  thdr  Joint  benefit,  by  whidi  she  was 
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under  some  obligation  to  act  as  she  did  by 
executing  the  deed  to  her  husband,  and  that 
the  clerk  found  the  arrangement,  whatever  it 
was,  was  not  nnreasonable  or  injurious  to 
her.  We  would  not  change  his  finding.  If  we 
conid  do  BO,  without  knowing  what  evidence 
the  clerk  had  before  blm.  In  the  absence  Of 
such  knowledge,  we  must  presume  conclusive- 
ly that  his  decision  was  correct  It  cannot  be 
reversed,  simply  upon  suggestion  that  he 
found  erroneou^y,  or  upon  extraneous  mat- 
ter, without  first  setting  aside  his  judgment 
for  fraud,  or  upon  some  other  legal  and  ade- 
quate ground.  While  the  order  or  Judgment 
stands,  it  must  be  respected  as  Importing 
verity,  as,  "Jurisdiction  existing,  any  order  or 
Judgment  is  conclusive  in  respect  to  Its  own 
validity,  in  a  dispute  concerning  any  right  or 
title  derived  through  It,  or  anything  done 
by  virtue  of  Its  authority."  Vanfleet  on  Col- 
lateral Attach,  I  17,  p.  29;  Irvine  v.  Ran- 
dolph L.  Corporation,  111  Va.  408,  69  S.  B. 
3S0.  The  clerk  of  the  court  had  jurisdiction 
to  hear  the  evldeuce  and  determine  therefrom 
whether  the  deed  would  be  reasonable  and 
not  injurious  to  the  wife,  and  his  Judgment  13 
final  and  conclusive  until  reversed  In  proper 
proceedings  for  that  purpose.  The  following 
casra  show  what  the  law  Is  In  this  state  with 
respect  to  Judgments  of  courts  which  have 
general  Jurisdiction  and  their  exemption  from 
coUateral  attack:  Wade  v.  Dick,  36  N.  C.  313 ; 
Morris  v.  Gentry,  89  N.  a  248;  Brittain  t. 
MuU,  99  N.  C.  483,  6  3.  a  S82;  Beckwlth  v. 
Lamb,  36  N.  C.  400;  UarshaU  v.  Fisher,  46 
N.  O.  111-llS.  Justice  Pearson  says,  for  the 
court.  In  UarshaU  Fi^er,  supra,  citing 
Beckwitb  T.  Lamb,  85  N.  a  400: 

"Every  court,  where  the  subject-matter  la 
within  its  jurisffietion,  is  presumed  to  have  done 
all  that  Is  necessary  to  give  force  and  effect 
to  its  proceedings,  unless  there  is  something  on 
the  face  of  the  proceedings  to  show  to  the  con- 
trary. This  must  be  the  rule,  unless  we  adopt 
the  conclusion  that  the  court  is  unfit  for  the 
budness  which  by  law  is  confided  to  it." 

With  regard  to  comrts  of  q>ecial  or  Umited 
Jurisdiction,  tbe  rale  Is  not  so  broad  as  the 
otber,  whldi  la  applicable  to  those  of  gen- 
enl  Jurisdiction ;  but  tb^  also  are,  to  a  cer- 
tain extent;  inmmne  from  Indirect  or  collater- 
al attack,  sat  will  appear  from  the  text*bo(A8 
and  dedsloiis.  Justice  Hoke  says  In  Fann 
T.  Railroad  C9o^  IBS  N.  O.  tt  marg.  p.  189, 71 
8.  B.  82: 

"In  this  day  and  thus  and  under  our  present 
system,  It  seems  to  Iw  goierally  conceded  that 
the  decrees  of  probate  courts,  when  acting  with- 
in the  scope  of  th^  powers,  should  be  consider- 
ed and  dealt  with  as  orders  and  decrees  of 
courts  of  general  jurisdiction,  and  where  Juris- 
diction over  tbe  subject-matter  oC  inquiry  bos 
been  profterly  acquired  that  these  orders  and 
decrees  are  not  as  a  rule  subject  to  collateral 
attack." 

Referring  to  administration  on  an  estate^ 
wtaona  the  question     to  tha  domicile  of  the 


Intestate  and  tbe  place  where  hia  assets  are 
as  determining  tbe  right  of  admlnistratloD 
and  the  power  of  the  cleA  to  appoint  a  per- 
sonal representatlTe^  be  further  aaya: 

These  are  the  'Very  questions  referred  to  hba 
[the  clerk]  for  decision.  But  If  a  person  has 
been  selected  contrary  to  tbe  prevailing  rulM  «f 
law,  the  error  muat  be  corrected  by  proceeding 
instituted  directly  tat  the  purpose,"  and  not  bi> 
a  collateral  attadt  on  the  letten— dttng  aercnt 
cases. 

It  may  be^  as  we  have  said,  and  now  rQ>eat 
that  the  clerk  ascertained  and  determined 
from  all  the  facts  and  drcnmstances  that  th« 
conveyance  by  the  husband  to  the  wiU 
and  her  reconv^ance  to  blm  one  month  after- 
wards were  acts  done  In  furtherance  of  an 
arrangement  or  agre«nent  between  tbem  ta 
advance  thdr  Joint  interesta,  and  lliat,  bi< 
stead  of  being  Injurious,  It  was  reaamable 
and  a  distinct  advantage  to  her.  We  can 
concave  of  drcumatancee  In  wbldi  abe 
might  be  benefited.  But,  whatever  0»  natnre 
of  the  transaction  was,  we  must  presume  tba 
clerk  acted  prop«-Iy  and  rightly,  instead  oC 
Improperly  and  wrongly,  as  there  Is  no  prin- 
ciple which  would  Justify  tbe  latter  cmdi^ 
sloo  In  a  collateral  proceeding; 

[S]  Then  la  notblng  In  tbe  ohjectlim  0iat 
the  probate  of  Om  bnrtiend  was  taken  after 
tbe  wlf^  deattu  He  assented  to  tbe  coo- 
reyance,  at  tbe  time  It  was  executed,  stat- 
ed by  the  derk  In  tbe  first  certificate  made 
at  tbe  time,  and  be  Joined  in  the  execnttoa 
of  tbe  deed  with  his  wife,  though  hIa  ac- 
knowledgment of  tbe  execution  by  blm  ma 
made  some  time  afterwards.  The  latter  Is 
not  the  execution  of  tbe  deed  by  him,  but 
merely  the  proof  tbereot  and  the  taking 
of  It  long  afterwards  does  not  affect  tiw 
validity  of  Uie  conreyancew  Revlaal,  f  9SS. 

There  was  no  error  in  Judge  WebfaTk  rul- 
ing as  to  tbe  plalntira  tltla 

Affirmed. 

CLARK,  OL  J.,  concum  on  tbe  fdllowlnc 

grounds: 

The  Constitution  (article  10,  |  6)  provides 
that  a  married  woman  shall  hold  her  proper- 
ty in  the  same  manner  as  if  she  had  remained 
single,  and  may  devise  and  bequeath  It,  and, 
"with  the  written  assent  of  her  husband," 
convey  it  as  If  she  were  unmarried.  Even 
this  requirement  of  the  husband's  assent  has 
long  since  been  abolished  in  England,  and 
with  rare  exertions  by  all  the  states  in  this 
country.  It  is  the  sole  restriction  permitted 
by  our  state  Constitution  upon  the  wife's 
power  to  dispose  of  her  own  property.  If 
Rev.  I  2107,  extended  to  conveyances.  It  would 
be  a  violation  of  that  provision  of  the  Con- 
stitution, by  adding  the  requirement  that 
some  third  party,  a  magistrate  or  other  offl- 
dal,  must  ^ve  his  wise  approval  before  abe 
can  do  what  tbe  Oonstitntion  guarantees  that 
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8he  may  do  *^rltb  the  approval  ot  ber  hus- 
band." 

In  the  second  place,  ont  of  deference  to  the 
Constitution,  Rev.  {  2107,  does  not  mention 
coDTeyances  of  realtv.  That  section  comes 
under  subhead  S,  entitled  "Contracts  between 
Husband  and  Wife,"  and  an  examination 
of  the  section  shows  that  it  applies  only  to 
contracts.  In  Bea  t.  Bea,  1B6  N.  O.  631, 
72  a  BL  574,  It  la  said: 

"An  examination  ^  sactton  2107  dmra  that 
it  applies  Mridj  to  eontraeti  and  sot  to  oon- 
Tajaneca;  indeed,  the  wwd  'contract^  Is  used 
five  tinu>8  in  that  section,**  besides  In  the  head- 
ing. "Tba  object  of  the  Lee^latore  was  dearly 
to  prerent  the  wife  making  any  contract  with 
her  bosband  whereby  she  should  incur  a  Ua- 
Ulity  against  her  estate  wblcb  in  future  might 
prove  a  burden  or  charge  upon  It,  or  cause 
a  change  or  Impairment  of  hci  income  or  per- 
sonalty. To  diat  end  not  only  a  privy  ezam- 
InatloB  was  reQuired.  bat  the  eertiflcate  of  a 
magistrate  that  the  contract  is  not  unreason- 
able or  injurious  to  her.  This  prorldon  does  not 
attempt"  to  add,  as  to  "eonveToncea  by  her  as 
to  which  the  act  of  1911  retains  the  constitu- 
tional restriction  In  regard  to  realty,  that  tbcre 
most  be  the  written  assent  of  the  bnsband  and 
privy  examination,"  any  further  restriction, 
sDch  as  the  ivproval  of  a  third  person,  adding 
tha^  if  it  did,  it  would  be  uneonatitationa]. 

See  Butler  v.  Butler,  168  N.  a  0S7.  M  S. 
B.  607,  Ann.  Gas.  JfflSEl,  68& 
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DOWBLL  V.  BALaUOH  SAT.  BANK  * 
TRUST  CO.  (No.  289.) 

(Supreme  Court  of  North  Carolina.  April  7. 

1920.) 

Appeal  from  Superior  Court,  Waka  County; 
Guion,  Judge. 

Action  by  Horace  B.  Dowell  against  the 
Raleigh  Savings  Bank  ft  Trust  Company.  Judg- 
ment of  uMisuit,  and  plalatUE  appeals.  Mo 
error. 

Manning,  Eltdiin  ft  Mebane  and  Armlstead 
Jones  ft  Son,  all  of  Raleigh,  for  appellant. 
B.  M.  Blmms,  of  Balelgh,  for  vpdlee. 

PER  CCRIABr.  We  have  carefully  examined 
this  case,  and  can  see  no  error  in  it  whidi  is 
sufficient  ground  tor  a  reversal  of  the  jnagment. 
The  ruling  of  the  Judge  npon  the  evidence  ap- 
pears to  be  correct,  and,  when  the  other  excep- 
tions are  considered,  we  agree  with  the  court 
that  there  was  not  any  evidence  whldi  could  be 
held  as  snfiicient  In  law  to  support  a  verdict 
for  the  plaintiff,  and  the  judgment  of  nonsuit 
was  properly  allowed.  This  would  still  be  onr 
conclusion,  if  the  rejected  evidence  had  been 
admitted. 

No  erru; 
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an  N.  c.  «so> 
POWERS  T.  BCASHBURN.  (No.  298.) 

(Supreme  Omzt     North  OaroBna.  Hardi  SM, 
1920.) 

Appeal  from  Superior  Court,  Oolumbus  Coun- 
ty;  Allen,  Judge. 

Action  by  O.  M.  Povtsn  against  Paul  Mash- 
bum.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.  No  error. 

Civil  action,  tried  at  November  term,  191%  of 
the  superior  coait;  ddumbos  county,  npon 
these  Issues: 

(1)  I H'*  the  defendant  wraigfully  and  unlaw- 
fully assault  the  plaintiff  as  alleged  in  the  oont- 
plaint? 

Answer:  Ym. 

(2)  What  amount  of  actual  damages  Is  tiie 
plaintiff  entitled  to  reomr  ti  tk»  uucndant? 

Answer:  $600.00. 
Defendant  appealed. 

Irvin  B.  Tucker,  ol  Whltevllle,  for  appelant. 

VER  CURIAM.  We  have  carefully  examined 
the  assignmenta  of  error  in  tids  case  and  do 
not  think  It  necessary  to  Ascusi  ttiem.  We 
find  nothing  In  than  to  necessitate  anol3ier 
trlaL 

No  arrer. 


■  (ITS  N.  c,  ess) 
DRAKE  V.  SPENCER.  (No.  268.) 

(Supreme  Court  of  North  Carolina.  March  17* 
1920.) 

Appeal  fmm  Snpraior  Courts  Waka  County; 
Guion,  Judge. 

Action  by  W.  B.  Drake,  Jr.,  receiver  of  the 
Raleigh  Grain  ft  Milling  Company,  against  B. 
J.  Spencer.  Vnm  a  judgment  for  plaintiff, 
defendant  appeals.  No  error. 

Civil  action,  tried  at  November  term  of  Wake 
superior  court,  upon  these  Issues: 

(1)  Did  the  Raleigh  Grain  ft  Milling  Com- 
pany make  a  contract  with  the  defendant  for 
a  lot  of  com,  as  alleged? 

Answer:  Yes. 

(2)  Was  the  Raleigh  Gr^  ft  MUliog  Com- 
pany ready,  able,  and  willing  to  perform  the 
contract  on  its  part? 

Answer:  Tea. 

(3)  Did  the  defendant.  Spencer,  refuse  to  per- 
form bis  part  vt  the  contract? 

Answer:  Yes. 

(4)  What  damage,  If  any.  Is  the  plaintiff  en- 
tlUeid  to  recover  of  the  defendant,  Spencer? 

Answer:  The  difference  between  $1,184  and 
$1.64  per  bushel,  equal  $776.20. 

From  the  judgment  rendered  the  defendant 
appealed. 

Ward  ft  Grimes,  of  Washington,  N.  C,  for 
appellant. 

Willis  Smith  and  J.  Crawford  Biggs,  both  of 
Ralelgli,  for  appellee. 

PER  (CURIAM.  This  action  was  brought  by 
the  plaintiff,  as  receiver  of  the  Raleigh  Grain 
ft  Milling  Company,  to  recover  damages  on  a<^ 
count  at  failure  of  the  deCoidant  to  perfonn  a 
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contract  to  sell  to  the  Raleigh  Grain  &  Milling 
Company  1,700  boahela  of  com,  for  which  the 
tnUling  company  agreed  to  pay  fl-lSi  per  bushel 
f.  o.  b.  WyaodUng,  N.  O.,  and  was  to  furnish 
tile  bags  in  which  the  corn  was  to  be  shipped. 

No  exceptions  tx>  the  evidence  are  presented 
in  the  record,  and  only  one  exception  to  the 
charge.  Upon  a  careful  examination  of  the  evi- 
dence and  the  charge,  we  are  unable  to  find  any 
error  committed  by  the  court  in  presenting  the 
<a«e  to  the  jury.  The  questions  involved  are 
matters  of  fact,  and  appear  to  have  been  dearly 
and  fafr^  presented  to  the  jury. 

No  error. 

<l»G».  U»  — «— 
8TUABD  LUMBEB  CO.  t.  TAYLOB  et  aL 
(No.  1713.) 

48apxune  Conit  of  Geo^ia.   April  15,  1820.) 

(Syilabut  by  the  Court.) 

1.  OOBPOBATIONS  «=»559<5)— EqTJITT  «=>e2— 

FlcnTiON  or  uobtqaob  cbedjtos  to  uodift 

INmnOtlON  AND  BECBXVEBSHIP  OBDBBS  TO 
FBBHXr  rOBKOLOBCBB  HELD  XlCPKOFSttLT  DK- 
mOBD. 

Upon  the  petition  of  a  minority  itockholdr 
er,  bronght  against  the  majority  stockholdem  in 
a  certain  corporation,  receivers  were  appointed 
to  take  possession  of  the  entire  property  of  the 
corporatioD,  apd  injunctive  relief  was  granted 
against  the  creditors  of  the  corporation.  A 
creditor  having  a  mortgage  for  a  large  amount, 
who  had  not  been  notified  of  the  proceedings  for 
the  appointtnent  of  a  receiver  filed  a  petition 
blowing  that  he  was  the  holder  of  a  mortgage 
containing  a  power  of  sale,  and  prayed  that  the 
judgment  granting  injunction  and  appointing 
the  receivers  should  be  modified  and  dissolved, 
so  far  as  it  affected  the  petitioner's  rights  in  the 
enforcement  of  his  mortgage  according  to  the 
terms  thereof.  The  court  refused  the  prayers 
of  the  petition.  Held  that,  notwithstanding  the 
introduction  ol  evidence  at  the  bearing  tending 
strongly  to  Aow  tliat  a  aale  of  the  properties  of 
the  corporation  which  had  been  put  in  the  hands 
of  receivers  to  a  third  person  would  be  greatly 
to  the  advantage  of  the  creditors  of  the  corpo- 
ration, and  that  all  the  claims  against  it  would 
be  paid,  and  especially  the  claim  of  the  peti- 
tioner, it  was  error  to  refuse  the  prayers  of  the 
petition.  This  was  a  case  for  the  application  of 
the  maxim  that  equity  follows  the  law,  and 
there  were  no  pecidlar  facta  takins  it  out  of 
the  operation  of  this  rule. 

2.  Qttestton  not  fbesbkted  bt  the  bkcobd. 

The  questioa  as  to  whether  the  evidence 
submitted  upon  the  hearing  of  the  application 
for  the  appointment  of  a  receiver  did  not  re- 
quire the  finding  that  the  corporation  for  whidh 
a  receiver  was  sought  was  solvent,  and  whether, 
if  it  was  solvent,  the  appointment  of  a  receiver 
was  antitorized,  b  not  presented  1^  this  record 
for  decision  here. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R.  G.  Dlckerson.  Jodge. 

Suit  by  B.  P.  Taylor,  a  minority  stockhc^d- 
er,  at^dnst  the  Pine  &  Cypress  Lumber  Com- 


pany and  another  for  Injunction  and  other 
equitable  relief,  in  which  the  Stuard  Lumber 
Company,  a  creditor,  petitioned  to  protect  its 
rights.  From  a  judgment  restraining  its  fur- 
ther intervention,  the  Stuard  Lumber  Com- 
pany brhigs  error.  Beveraed. 

B.  P.  Taylor,  a  minority  stockholder  In  tt» 
Pine  A  Cypress  Company,  brought  his  peti- 
tloD  against  said  cwpontlon  and  against  S. 
U  Calfee,  alleged  to  be  fiie  owner  of  a  ma- 
jority ot  the  BtoA  tit  the  corporation  and 
the  manager  thereof,  for  lnjunctl(Hi  and  oth- 
er etinltable  relief.  It  was  alleged  in  the  pe- 
tition that  the  business  of  the  corporation 
was  being  mismanaged,  its  property  going  to 
waste,  and  that  serious  loss  would  result  to 
all  stockholders  and  creditors  unless  the  re* 
IleC  sought  was  granted  by  a  court  of  equity. 
Temporary  receivers  were  appointed,  and  a 
temporary  restraining  orier  granted.  The 
defendant  corporation  Bled  Its  answer,  ad- 
mitting the  substantial  allegatlona  of  the 
petition,  and  alleging  that,  U  there  Is  any 
mismanagement,  it  is  caused  1^  the  mill  out- 
fit not  being  sudi  as  to  permit  the  sncoeBsfnl 
operatlcoi  of  the  mill,  and  farther: 

"The  mill  needs  new  macliinery  and  methods 
for  conveying  the  logs  to  the  mill,  and,  as  the 
corporation  baa  uot  the  ready  fnuda  to  nmke  such 
improvements,  it  cannot  well  be  dime  at  this 
time.  It  is  true  that  the  mill  on^t  to  be 
operated ;  and  as  the  ewporatlon  is  amply  sol- 
vent, In  order  that  such  mill  may  be  operated, 
defendant  feela  that  more  money  should  be  paid 
into  the  coffers  of  the  corporation,  either  by 
stockholders  paying  in  the  cash  for  this  purpose, 
or  by  selling  some  of  the  stock  to  an  outaide 
party,  who  will  have  the  money  to  improve  the 
equipment  of  the  mill,  ao  that  It  may  be  snc- 
cessfoUy  operated,  or  else  make  some  sale  of  the 
large  body  timber  owned  by  the  corporation 
upon  a  stumpage  basis,  which  will  bring  in 
funds  for  operation  as  the  mill  should  be  oper- 
ated, as  well  as  to  lease  the  mill  and  equipment 
to  the  party  buying  the  timber  upon  a  stnmpage 
baris.  Defendant  avers  that  no  one,  with  the 
equipment  as  it  Is,  can  successfully  operate  the 
milt.  Wherefore  defendant  prajra  that  the  court 
take  such  action  In  the  pianises  a*  will  bert 
protect  the  interesta  all  parties  concerned, 
to  wit;  the  minority  and  majority  stockholders, 
the  common  creditors,  the  lien  creditors,  and 
all  other  parties  interested  in  said  corporation." 

At  the  hearing,  aftw  consldraing  the  peti- 
tion and  answer,  the  court  passed  an  ordw 
granting  the  reltef  prayed,  appointing  S.  L. 
Calfee  and  othus  receivers,  upon  their  giv- 
big  bond  in  a  stated  anm.  It  was  fDrtlw 
ordered  that  these  recovers  were  empowered 
to  receive  bids  and  pn^nsitlons  for  the  use 
of  the  mill  and  outfit,  and  the  sale  of  the 
timber,  or  any  part  of  it,  and  all  properties 
of  the  corporation,  such  bids  to  be  submitted 
to  tlie  court  for  ratification  or  rejection. 
This  order  was  granted  on  August  30,  19181. 


As»For  other  cases  sea  same  topic  and  KET-NUHBBB  In  all  Key-Nnmbared  DlgesU  and  Indnss 
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On  September  23, 191^  tbe  Stuard  Lmnber 
CompftBj  (hereinafter  leCerred  to  as  tlie 
Stnard  Company),  a  corporation  of  this 
atate.  filed  Its  petition  to  the  superior  court, 
showing  that  it  was  a  creditor  of  the  Pine 
&  Cypress  Ccanpany  (herdnafter  called  the 
CfVKaa  Company)  In  the  som  of  $17,500  prin- 
cipal, twBtdes  Interest;  tliat  this  Indebted- 
ness aroae  from  the  pdrcbase  tht  Cyin^ss 
Company  of  certain  machinery  and  equip- 
ment s(dd  by  the  Stnard  Cranpony;  that 
912,000  of  the  Indebtedness  is  past  dne^  and 
the  notes  representing  this  indebtedness  were 
secured  by  a  mortgage  upon  the  property  of 
the  Cypress  Company;  that  the  mortgage 
beld  by  the  Stuard  Company  ccmtalned  a 
power  of  sale  after  adverUsHnent,  and  the 
power  to  execute  deeds  to  the  purchaser  at 
sndi  sale;  Uiat  petitioner  had  no  notice  of 
the  proceedings  In  which  the  Injuncttcm  waa 
granted  and  receivers  were  granted  upoa  pe- 
tition <^  P.  Taylor.  Ttiis  ctwipany  iwayed 
fbat.  If  the  order  of  Injnnctlfni  and  appttot- 
moit  of  recdvers  cotdd  be  bdd  in  any  way 
to  Interfue  with  Its  rl^ts,  the  <nrder  be  die- 
solved  In  so  for  as  it  aftected  the  Interests 
of  petitioner,  and  tiiat^  unless  its  dalm 
should  be  paid  or  satisfactOTlly  adjusted,  it 
be  allowed  by  the  court  to  advertise  and 
tnlng  to  sale  the  property  held  by  the  re- 
ceivers, In  accordance  with  the  power  con- 
tained in  the  mortgage. 

Upon  the  hearing  of  this  petition  ct  the 
Stuard  Company,  evidence  was  submitted  to 
show  that  the  receivers.  In  pursuance  of  the 
power  given  by  the  order  of  the  court,  had 
n^otlated  a  sale  of  the  timber  and  leased 
tiie  sawmill  and  all  equipment  of  the  Cypress 
Cixnpany  to  the  Albemarle  Lumber  Com- 
pany, which  was  aUe  and  willing  to  pur- 
chase and  pay  for  timber  and  the  lease  ot 
the  mill ;  that  this  contract  was  made  on  a 
scale  cf  payments  to  be  made  monthly ;  that, 
nndor  the  order  of  the  court  appolntbig  re- 
cdvers  and  conferring  the  powers  stated  in 
the  <ffder,  in  a  short  time  the  dalm  of  the 
Stuard  Ccsnpauy,  which  Is  a  first  lien  upon 
the  ^perty,  win  be  paid ;  that  the  sale  and 
lease  of  the  property  of  the  Cypress  Com- 
pany had  been  made  upon  advantageous 
terms;  that  the  property  waa  worth  from 
1100,000  to  f 150,000;  and  that  in  a  few 
months  the  sums  accmlog  from  the  monthly 
payments  by  the  Albemarle -Company  would 
pay  oft  the  Indebtedness  of  the  Cypress  Com- 
pany. After  the  hearing  the  court  took  the 
case  under  consideratitMi,  and  rendered  Judg- 
ment by  which  the  prayers  of  the  Stuard 
Lumber  Company  were  denied,  and  the  re- 
ceivers were  authorised  to  proceed  with  ttie 
contract  of  sale  as  theretofore  authorised  Iqr 
the  court,  and  the  Stnaid  Lumber  GWQany 
was  restrained  from  Interf  erh^  In  the  case 
and  from  fiirOier  intervening  £  the  taattia. 
To  this  Judgment  the  Stnard  Lumber  Com- 
pany excepted. 


H.  S.  Murray  and  B.  D.  Smith,  both  of 
TlftoD,  for  plaintiff  in  error. 

O.  A.  Christian  and  W.  D.  Bnle,  both  of 
Nashvin^  tor  d^endanta  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
abov^.  [1,  t]  Under  the  facts  ot  this  case 
it  Is  <me  tw  tile  application  of  tike  maxim 
that  eqpiity  firflows  the  law.  The  prlnd^e  is 
now  embodied  in  our  statate  law: 

"Equit?  is  ancillary,  not  antagonistic  to  the 
law;  hence  equity  follows  the  law  where  the 
rule  of  law  ia  applicaUe,  and  the  analogy  of 
the  law  where  ao  role  Is  directly  applicable." 
avU  Coda,  t  4fi2a 

The  Stuard  Lumber  Company,  under  Its 
mortgage  and  the  power  of  sale  contained 
therein,  had  certain  well-defined,  absolute 
vested  rights.  If  the  order  restraining  it 
from  the  enforcement  of  the  mortgage  ac> 
cording  to  ite  terms  la  allowed  to  stand,  it 
will  bo  deprived  of  a  aubstantial  right ;  that 
is,  the  right  to  bring  the  pmperiy  to  sale  and 
renllze  oa  Its  security.  To  do  this  it  is  as 
clearly  Its  right  as  It  is  to  have  Its  debt 
paid.  If  the  properties  of  the  Pine  &  Cypress 
Company,  taken  possession  of  by  the  recov- 
ers under  the  order  of  the  court  and  sold  or 
leased  to  the  Albemarle  Lumber  Cranpany, 
so  clearly  and  so  far  exceed  the  liabilities 
of  the  latter  company,  the  rec^vere  might  be 
authorised  to  borrow,  and  could  easily  bor- 
row, a  suffldoit  amount  to  pay  off  the  debt 
of  the  Stuard  Lumber  Company;  or.  If  the 
title  to  the  timber  and  the  equipment  has 
passed  to  the  Albemarle  Lumber  Company, 
the  purdiaser,  it  could  borrow  a  suffldent 
amount  to  pay  off  the  Stuard  Company.  But 
neither  the  recelvera  nor  tlie  Albemarle  Com- 
pany have  a  right  to  insist  that  the  Stuard 
Company  shall  not  enforce  its  plain  legal 
rights,  npon  the  ground  that  It  would  be  bet- 
ter for  the  stockholders^  or  better  for  the 
purchaser  of  the  property,  who  took  with 
notice  of  the  liens  u[>on  It,  to  postpone  the 
payment  of  the  Stuard  Lumber  Ginnpany's 
mortgage.  Of  course,  drcnmatances  arise  in 
some  cases  that  authorize  a  court  of  equity 
to  restrain  the  mortgage  or  one  holding  a 
power  of  sale  from  exercising  his  legal 
rights;  but  no  such  peculiar  drcnmatances 
are  shown  here.  The  power  of  sale  in  a 
mortgage  is  ctmferred  for  tiie  puriwae  of 
effecting  a  speedy  payment  of  the  d^L 
Thia  purpose  Is  In  tiie  contemplation  ot  the 
mortgagor  and  mortgagee  at  tiie  time  of  tiie 
execution  of  the  Instrument,  and  the  time  ot 
the  exerdse  of  the  power  depends  npon  the 
terms  therein  set  forth.  If  no  fraud  was 
practiced  by  the  mortgagee,  and  no  unom- 
sdonable  advantage  taken  to  procure  the 
mortgage  containing  the  power,  and  the 
rlghta  of  third  persona  at  the  time  of  the  ez- 
ecutlon  of  the  mortgage  were  not  affected  or 
impaired,  the  instrument  and  any  poww  that 
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it  may  contain  will  be  given  effect  according 
to  its  plain  proTlsiona. 

"Hard  timM  constitute  no  gronnd  for  equlta^ 
ble  ioterference  to  stop  a  Jadgment  at  law  from 
makjng  th«  monej  recovered,  oat  of  a  defend- 
ant's lands  at  the  suit  of  anybody,  so  far  as 
we  know  or  have  beard."  FooUaio  t.  Sfaiglisb, 
67  Ga.  4M. 

See,  also.  TlUman  t.  Stewart.  104  Ga.  687, 
80  S.  B.  049,  69  Am.  St.  Rep.  192.  and  other 
cases  therein  cited. 

Judgment  reversed. 

All  the  Justices  concur,  except  GILBERT, 
J.,  absent  £or  providential  cause. 


(ISO  Oa.  82) 

BARBIRCT  T.  ICAYNARD.   (Na  1B67.) 
<Snpreme  Ooort  of  Georgia.   AptH  18.  192(K) 

(SiflUibuM  &y  th«  Cowrt.) 

1.  LaNDLOBD  AND  TEITANT  4=>2S9(1)— WHKBI 
TENANT  WAS  AU.EQBD  INSOLVENT,  AND  Kl- 
FUBED  TO  VACATE  OB  PAT  BENT,  AFPOINTKENT 
OF  BECEIVEE  PENDING   APPEAL  PBOPEB. 

Wbere  an  owner  rented  a  bonse  and  lot  to 
one  wbo  dedlned  and  fefnaed  to  pay  tiie  rent  or 
to  vacate  the  premiaea,  and  where  the  landlord 
obtained  a  dlaposaessory  warrant  and  a  Jadg- 
ment  ordering  the  tenant  to  pay  a  certain  amount 
of  rent  or  to  racate  the  premises,  to  which  judg- 
ment the  defendant  excepted,  and  carried  the 
case  by  writ  of  error  to  the  Gonrt  of  Ap[>eals 
on  pauper  affidavit,  and  wbere,  pending  such 
case,  the  plaintiff  filed  an  eqnitable  petition 
against  the  defendant,  alleging  tliat  lie  was  in- 
aolvoit  and  refued  to  either  vacate  the  premis- 
es w  to  pay  the  rent,  and  prayed  for  injunction 
and  reedvw.  It  was  not  error  for  tne  court,  on 
the  bearing,  to  appoint  a  receiver  to  take 
^arge  of  the  property,  collect  tbe  rents,  and 
hold  th^  subject  to  tba  farther  order  «f  tbe 
court. 

2.  Appbal  AiTD  EBBOE  »-uiaO  'Pvstvmatct  9V 

DX8POBSE8SOBT  WAEBUtT  ON  APPEAL  NO  BAE 
TO  LANDLOBD'S  action  TO  ASPOINT  BXCBIV- 
EK. 

The  pendency  of  the  dispossessory  warrant 
in  the  Court  of  Appeals  on  writ  of  error  is 
not  a  bar  to  tbe  present  action  for  tbe  appoint- 
ment of  a  receiver  aa  an  aid  to  the  relM  aou^t 
in  that  case. 

Error  fnun  Supeilor  Goort,  HaU  Oonnty ; 
J.  B.  Jonea,  Judge. 

Action  hj  Un.  A.  EL  Maynard  against  J.  M. 
Barrett,  tenant,  fox  the  aivolntmeut  of  a  re- 
ceiver to  take  charge  of  the  leased  premises 
and  collect  and  Impoond  the  rents.  Re- 
ceiver appointed,  and  defoidant  brings  error. 
Affirmed. 

See,  also,  100  S.  E.  779. 

Mrs.  A.  B.  Maynard  brought  her  petition 
•gainst  J.  M.  Bamtt  and  aliased  sabatanr 

<s»Far  etlur  easM 


Hally  as  follows:  She  Is  the  owner  In  fee 
simple  of  a  certain  house  and  lot  in  Hall 
county,  wbldi  In  the  fall  of  191B  she  rented 
to  the  defotdant  for  I12.S0  per  month,  and 
since  that  time  he  has  occupied  the  premises. 
He  foiled  to  pay  tbe  rent  due,  and  the  plain- 
tiff, through  her  attorney,  made  affidavit, 
that  a  dispossessory  warrant  ml^t  Issue  to 
evict  the  defendant  from  the  pranlses,  and 
the  warrant  was  duly  issued  and  served. 
defendant  filed  bis  cotmter  affidavit  and  gave 
bond.  The  Issue  formed  upon  the  warrant 
and  counter  affidavit  was  tried  at  the  Janu- 
ary term,  1919,  and  Judgment  was  rendered 
against  tbe  defendant  for  tbe  possession  of 
the  premises,  whereupon  he  filed  a  motion 
for  new  trial,  which  motion  was  overruled, 
and  the  defendant  excepted  to  that  judgment 
and  filed  an  affidavit  in  forma  panperle,  and 
a  supersedeas  resulted.  There  Is  no  provi- 
sion in  law  to  hold  the  bondsmen  In  the  evle- 
tic«  proceeding  liable  after  Judgment  and 
verdict  The  defendant  la  insolvent,  and  the 
plaintiff  has  no  adequate  remedy  at  law  to 
collect  tbe  rent  or  to  evict  tbe  defoidant,  who 
is  allowing  tbe  premises  to  deteriorate  In 
value,  and  the  rent  of  the  premises  will  be  an 
absolute  loss,  unless  a  court  of  eqnlty  Inter- 
venea  and  appoints  a  receiver  to  take  drnrge 
of  the  premises.  Tbe  defendant  has  not  paid 
any  rent  since  the  Issuance  of  die  dlqwaseB- 
sory  warrant  In  October,  191T,  and  be  now 
owee,  besides  the  Jndgmoit  obtained  fbr  182.- 
00,  paat-dne  renta  whldi  he  falls  and  refoaea 
to  pay,  and  the  rents  will  aonumilate  and  the 
plaintiff  be  unable  to  recover  them  of  the  de- 
fendant The  prayer  of  tlie  petldon  Is  titiat  a 
reodvar  be  swotnted  to  take  dhufe  of  (he 
premises  In  controversy,  who  wlU  look  after 
and  colleet  ttie  renta  and  Impoand  them  ontU 
final  decree,  and  that  (he  defendant  be  en- 
J<dned  and  restrained  from  interfering  in  any 
manner  whatever  with  the  premises. 

Tbe  defendant  filed  an  inswer,  denying 
that  he  failed  to  pay  the  rent  or  was  In- 
debted tot  any  r»it  at  the  time  tiie  disposses- 
sory warrant  was  issued.  He  admitted  that 
he  filed  the  Mil  of  exceptions  and  tbe  affida- 
vit in  forma  pauperis,  and  that  this  super- 
seded any  further  action  In  the  case  until 
the  case  was  heard  and  determined  by  the 
CJourt  of  Appeals.  It  was  further  averred 
that  tbe  plaintiff  had  an  adequate  remedy  at 
law,  that  she  is  now  pursuing  another  ac- 
tion, and  that  the  former  action  is  a  bar  to 
the  present  suit  Defendant  denies  that  he 
is  committing  any  waste. 

After  bearing  evidence  the  court  rendered 
a  Judgment  finding  that  the  defendant  la  In 
possession  of  tbe  property  of  the  plaintiff 
without  the  payment  of  any  rents,  "ostensibly 
awaiting  the  termination  of  tbe  suit  In  evi- 
dence" ;  that  "he  Is  admittedly  Insolvent  and 
under  the  evidwce  the  property  Is  d^eriorat- 
ing  in  value" ;  and  ordered  that  ttte  defeod- 
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ant,  wHhln  Sve  di^n  from  ttw  date  of  t2ie 
judgment,  pay  to  the  idalntlff  Qie  rent  due  on 
tbe  premises  In  eontrorwsy  from  Jannary 
21, 1919,  to  the  date  of  fba  judgment,  at  tbe 
nte  of  912JS0  per  montb.  and  that  the  re- 
celver  herein  apptrinted  will  take  charge  of 
the  property  and  rent  Ha  same  and  bcdd  the 
rent  vaOer  order  ot  tiie  court**  Tbe  court 
then  proceeded  to  name  a  receiver  as  prayed. 
To  this  judgment  the  defiant  excepted. 

H.  T.  Jdbnaon  and  Sloan  ft  Sloan,  all  of 
GaineevlUe.  for  plalntlfl  in  error. 

W.  N.  Oliver,  of  GalnesrUle,  tot  defendant 
In  error. 

HILL,  J.  (after  stating  the  facts  as  abore). 
[1]  1.  Under  tbe  facts  disclosed  by  the  rec- 
ord, the  court  did  not  err  In  appointtug  a  re- 
ceiver to  take  charge  of  tbe  property  in  con- 
troversy,  wltii  direction  to  rent  the  same,' col- 
lect the  rent,  and  hold  It  subject  to  the  fur- 
ther order  of  the  court  Tbe  argament  of 
the  plaintltr  In  error  Is  that  the  court  erred  In 
granting  what  he  terms  a  mandatory  In- 
junction, and  he  cites  numerous  authorities 
from  the  decisions  of  this  court  to  sustain 
the  proposition  that  a  mandatory  Injunction 
cannot  be  granted  in  this  state.  It  Is  a  suffi- 
cient answer  to  this  argument  to  say  that  by 
reference  to  tbe  decree  of  tbe  court  It  will  be 
observed  tiiat  the  court  did  not  grant  an  In- 
junction, but  merely  appointed  a  receiver  to 
talie  charge  of  the  property  as  above  set 
forth.  Roberts  v.  Hulllnder,  94  Ga.  493, 
20  B.  EI.  860,  was  a  case  somewhat  similar  In 
Its  facts  to  the  presrait  on&  In  that  case  a 
common-4aw  judgment  was  obtained  against 
one  Smith  and  levied  upon  die  land  in  con- 
troversy, to  which  the  claimant  Mrs.  Roberts, 
Interposed  her  clidm  to  tbe  land  In  forma 
pauperis,  without  giving  bond  and  security. 
An  equitable  petition  was  filed  In  that  case, 
alleging  that  the  claimant  was  insolvent 
and  that  the  dalm  was  interposed,  not  In 
good  faith,  but  for  delay,  and  for  the  pur- 
pose ct  hindering  and  ddaylng  the  collec- 
tion of  the  judgment  and  to  enable  Mrs.  Rob- 
erts to  cultivate,  rent  and  use  the  land  for 
her  own  benefit;  that  she  had  no  legal  or 
equitable  Interest  In  tbe  land,  and  was  Insol- 
vent; that  the  land  was  poor,  badly  worn,  and 
was  decreasing  In  value,  and  tbe  Improve- 
ments on  It  were  not  being  kept  up ;  and  that 
the  defendant  Smith,  lutd  no  Intereet  or  own- 
mhlp  In  any  other  property,  and  was  In* 


solvent  when  he  died.  The  court  In  ttokt 
case,  ordned  that  tin  deflendant  In  the 
equitable  proceeding  ^ve  a  bond  for  fltSOO, 
payable  to  the  plainttfl,  conditioned  to  pay 
such  damages  as  the  jury  en  the  trial  of  the 
dalm  case  should  assess,  and  In  defiiult 
thereof  that  a  receiver  be  appointed,  and  that 
an  injunction  be  granted  as  prayed.  The  de- 
fendant excepted,  and  the  Supreme  Court 
affirmed  the  judgment  (tf  the  court  below.  To 
the  same  effect  Ke  SmlOi  v.  Zachry,  128  Oa. 
290.  S7  S.  B.  -613.  In  deillvering  tbe  opinion 
of  the  court  In  that  case  Bfr.  Justice  Lumpkin 
said: 

"If  the  all^tlons  of  the  petition  are  to  be 
taken  as  tme,  the  sole  porpose  of  the  defendant 
and  his  wife  In  these  repeated  InterposltionB 
of  daims  and  affidavits  of  lU^Uty  is  to  delay 
the  proper  enforcement  of  the  taw.  If  this  be 
BO,  Uie  law  win  not  allow  sodi  a  purpose  to 
be  effectuated ;  nor  will  equity  tarn  a  deaf  »ar 
and  stand  idly  by  and  permit  the  defendant  to 
reap  the  reward  of  such  a  scheme  of  delay, 
whOe  the  creditor  not  only  is  prevented  from 
realizing  the  money  Justly  due  him,  bat  also  sees 
tbe  land  depredating  in  value  below  the 
amount  of  the  erecutioniu  There  mast  be  an 
end  of  litigation  somewhera ;  and  we  think  the 
presiding  judge  did  nothing  more  than  his  aian- 
ifest  duty  whoi  he  appcdnted  a  reedver  to  hold 
the  land  and  collect  tbe  raits  pendliv  the  ex- 
ception to  the  Judgment  on  tiie  last  affidavit  of 
illegality.  Hart  v.  Reapess,  89  Ga.  87 ;  Roberts 
V.  Mullinder,  94  Oa.  498 ;  Dawson  v.  BqnitaUe 
Mortgage  Co.,  109  Ga.  889;  BowaU  t.  Abbey, 
87  Ga.  8.** 

[2]  2.  It  Is  argued  that  the  present  suit 
will  not  He,  because  It  Involves  the  same 
transaction  Involved  In  tbe  eviction  proceed- 
ing, which  Is  pending  in  the  C!ourt  of  Aip- 
peals ;  but  we  do  not  agree  with  this  oonten* 
tlon.  We  think  that  the  issues  are  entirely 
different  This  action  Is  an  equitable  one  In 
aid  of  tbe  other,  In  whldi  the  plaintiff  seems 
to  have  no  adequate  remedy  at  law.  If  the 
defendant  is  Insolvent  ss  held  by  the  trial 
Judge,  then,  unless  a  court  of  equity  Interferes 
in  an  ancillary  proceeding,  as  an  aid  to  tbe 
legal  proceeding,  by  a^iointlng  a  receiver  to 
collect  and  impound  tbe  rents  due  on  the 
premises,  tbe  plaintiff  la  remediless. 

For  these  reasons,  and  under  the  author- 
ities dted  above,  we  think  the  court  did 
right  in  appointing  a  receiver  as  prayed. 

Judgment  affirmed. 

All  the  Jnatioes  ooncor. 
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(IWOa.  86) 

CBAWUDZ  T.  STATIC  et  iL    (No.  ISOOl) 
(Saprem*  Goozt  of  Gwrsla.   April  IS,  1920.) 

(ayttttiut  by  the  Gomrt.) 

1.  SrATDTSS  ^12Sa)  —  WABE  COVnTT  BOAD 
UW  HBLD  NOT  UXCON8TITUTXONAL  AB  COH- 
TAIIfinO  HATIKB  ROT  ESPBBSBBD  IN  ITS  TI- 
TUS. 

An  act  approved  August  16,  1916  (Acts 
1915,  p.  411)  was  entitled  "An  act  to  create  the 
*ffice  of  commissioner  of  roads  and  revenues  of 
the  county  of  Ware;  to  provide  for  his  election 
and  for  his  recall;  to  define  his  duties  and 
provide  for  his  compensation;  to  provide  for  a 
dark  for  said  oommlssioner;  to  provide  for  the 
proper  anperviaion  of  bis  acta  and  the  auditing 
of  hifl  booka;  to  repeal  all  acta  creating  the 
comnuBsioners  of  roads  and  revenues  for  said 
county,  and  all  ^icts  amendatory  thereof,  and 
for  other  purposes."  The  first  section  of  the 
act  provided:  "That  from  and  after  the  1st 
day  of  January,  1916,  the  county  affairs  of 
Ware  county  shall  be  administered  by  a  commia- 
sioner  of  roada  and  revenues,  and  for  that  por- 
poae  the  office  of  commissioner  of  roada  and 
revennea  ot  Wan  county  is  hereby  created. 
He,  actins  in  conjnnctioo  with  the  ordinary  and 
clerk  of  superior  court  .of  said  county,  shall 
have  such  control  of  the  county  aflairs  general- 
ly, aa  is  now  conferred  by  law  upon  the  pres- 
ent board  of  commissioners  of  roads  and  reve- 
nues of  said  county,  except  as  especially  quali- 
fied hy  this  act."  HtAd,  the  pronsion  that  the 
commlsaioner  .should  act  "in  conjunction  with 
the  ordinary  and  derk  of  superior  court  of 
Mid  county,"  In  the  control  of  connty  afEairs, 
was  germane  to  the  general  purpose  of  the  act 
expressed  In  the  title,  and  waa  sufficiently 
comprehended  by  the  concluding  words,  "and 
for  other  purposes,"  and  the  matter  referring 
to  the  commissioner  acting  in  conjunction  with 
the  ordinary  and  derk  was  not  so  variant  from 
what  is  expreaaed  In  the  title  to  the  act  as 
to  show  that  the  General  Assembly  had  no 
right  to  indode  tlia  same  therein.  Welbome 
T.  SUte.  114  Qa.  798  (6).  816.  40  S.  E.  8S7. 
Accordingly  the  act  in  question  does  not  violate 
artide  3,  |  7,  par.  8,  of  the  Constitution  of 
Georgia  (Civ.  Code  1910,  I  0437),  which  pro- 
vides that  "no  law  or  ordinance  shall  pass 
which  refers  to  more  than  one  snbjeet-matter, 
or  contains  matter  different  from  what  is  ex- 
pressed in  the  title  thereof,"  on  the  ground  that 
the  title  to  the  act  refers  only  to  the  creation  of 
the  office  of  commissioner  of  roads  and  reve- 
nnea of  Ware  coun^,  while  the  body  of  the 
act  provides  for  the  creation  of  the  commission- 
er of  roads  and  revenues,  and  also  provides 
that  he  shall  act  in  conjunction  with  the  ordi- 
nary and  dark  of  the  auperior  coort  of  the 
connty. 

2.  Statutes  4s9>78(1)— Statdte  dbfirhto  du- 
TiBs  or  cuutKS  or  bufsbiob  coubt  ahd  ob- 

DIHABIXS  HELD  NOT  UNCONSTITUTIONAL  AS 
PBOVXDIHG  FOB  HATTEBS  OOVEBU  BT  QBNBB- 
AI.  LAW. 

The  act  doea  not  purport  to  add  to  tha  of- 
ftdal  duties  pertaining  to  tha  office  of  dark  of 
tlw  superior  court,  or  of  the  ordinary  of  the 


connty,  bnt  merely  confers,  upon  the  indivldu- 
als  holding  those  offices,  power  to  act  in  con- 
junction with  the  commissioner  in  respect  to 
specified  count?  matters,  and  accordingly  does 
not  contravene  article  11,  |  S,  par.  1,  of  the 
Constitution  (Civ.  Code  1910,  i  6600),  which 
provides  that  "whatever  tribunal,  or  offleera* 
may  hereafter  be  created  by  the  G«i«nl  Aaaem- 
bly,  for  tha  transaction  of  ooimtT  mattns*  Bball 
be  uniform  throughout  the  state,  and  of  the 
same  name,  jurisdiction,  and  remedies,  except 
that  the  General  Assembly  may  provide  for 
the  appointment  of  commissioners  of  roads  and 
revenues  iu  any  county,"  on  the  ground  that 
existing  provisions  of  law  prescribe  and  de- 
fine the  duties  of  the  derks  of  the  anperlor 
courts  and  ordinaries  thronghont  the  state. 

8.  Statutes  «s>73(1),  76(^— Statute  ddin- 
ino  duties  of  a  county  coumtssiorbb  ov 
b0ad8  and  bbvxnttks  held  not  to  tiol&tb 
pbotisions  against  special  laws. 
The  act  does  not  violate  artide  1,  {  4,  par.  - 
1,  of  the  Constitution   (Civ.  Code  1910,  | 
6301),  which  provides  that  "laws  of  a  general 
nature  shall  have  uniform  operation  throo^- 
ont  the  atate,  and  no  apedal  law  shall  be  m- 
aeted  In  any  caaa  for  which  provision  has  been 
nvide  by  an  cxbting  general  law,"  on  flie 
ground  that  at  the  time  of  the  adoption  of  the 
act  the  duties  and  powers  of  the  derks  of  the 
superior  courts,  and  of  the  ordinaries  of  Qeor- 
gia,  were  prescribed  br  eBjating  ganend  laws 
of  the  atate. 

4.  OmcBBs  «=»30— Act  belatinq  to  oowaa- 

BJONXB  or  B0AD8  AND  BETENUE8  OF  WABE 
OOUNTT  IB  HOT  TOCONBTirUTIONAL  AS  OIT- 
ING  TO  ONE  OFnOBB  WMtE  THAN  ONE  OOUNTT 

onrcE. 

The  act  was  not  violative  of  the  Conatlta* 
tion  above  quoted  on  account  of  that  p«rtlim 
of  section  259  of  the  CivO  Code  of  1910  which 
provides:  "No  person  ^all  hold,  in  any  manner 
wbatever,  or  be  commissioned  to  hold  at  one 
time,  more  than  one  county  office,  except  by 
apedal  enactment  of  the  Legialature  hereto- 
fore or  hereafter  made." 

5.  COUNTZEB  «S9l83<4>— JUDGKENT  TAUDAT- 
ING  UUNIOIPAL  BONDS  HBLD  NOT  EBBOHEOUB 
VOB  WANT  or  FBWKB  NonoE  Or  ADJOOVHXD 
HEABING. 

Oiv.  Code  1910,  {  460.  reguUting  proceed- 
inga  to  validate  munidiral  bonda,  provides: 
"Prior  to  the  bearing  of  said  cause,  the  derk 
of  the  superior  court  of  the  county  in  which 
it  is  to  be  heard  shall  publish  in  a  newspaper, 
at  least  twice  before  the  hearing,  a  notice  to 
the  public  that  on  the  day  specified  in  the  order 
providing  for  the  hearing  of  said  cause  tte 
same  will  be  heard."  Accordingly  where  a  pc- 
titi<m  to  validate  bonds,  aa  contemplated  by  the 
statute,  ia  duly  presented  to  the  judge  of  the 
superior  court  of  the  county  having  jurisdiction, 
and  a  rule  ia  iasued  which  atatea  a  future  date 
for  the  hearing  of  the  petition,  and  directs  pub- 
lication of  notice  aa  provided  by  the  statote,  and 
notice  is  duly  published,  and  at  the  time  ap- 
pointed for  the  hearing  the  court  adjovms  the 
hearing  over  to  a  future  date,  at  wUdi  time 
the  hearing  la  reanmed,  and  a  Jndfoient  ren- 
dered validating  the  bonds,  the  judgment  is  not 
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«rroiieoiiB  on  the  grotmd  tlist  no  proper  no- 
tice was  given  of  the  adjourned  heating.  Wim- 
berly  t.  Twigga  Oonnty,  110  Oa.  60,  42  S.  B. 
478. 

6.  T.AXHIATION  OW  HUniCIPAZ.  BOITDS. 

Applring  the  foregoing  mlings  to  the  facta 
<A  tUt  caae,  the  trial  jadge  did  not  err  In  ren- 
dflzing  the  jndgmant  validatiiig  the  bonda. 

Bnor  from  Superior  Court,  Wue  County ; 
J.  I.  Summerall,  Judge. 

Proceeding  between  R.  O.  Crawley  and 
the  State  of  Georgia  and  others.  Judgment 
for  ttie  latter,  and  the  former  brings  error. 
Affirmed. 

J.  L.  Orawley  and  Jerome  Crawley,  both 
of  Waycroes,  for  plaintiff  in  error. 

A.  B.  Speoce,  Sol.  Gen.,  Parks,  Reed  &  Gar- 
rett and  Wilson  &  Bennett,  all  fxf  Waycroas, 
and  EL  L.  U^er,  ttf  Atlanta,  for  dafgidants 
in  ettOT. 

ATKINSON,  J.  Judgment  affiimed.  All 
the  Juatlcea  ooncnr. 


<2S  0«.  App.  172) 

mjSSOBf  T.  STATD.    (No.  11101) 

(Goort  of  Appeala  oC  Georgia.  DiTiaion  No.  1. 
April  13.  1920.) 

(SifUabu*  hv  Ihe  Court.) 

1.  OKnmfAL  uw  ^s»022(2)  —  Whbbx  these 

WAS  OONTZJOTXNO  KVIDSHOX  AB  TO  IIICXTA- 
TIONB,  TAIXUBE  TO  IN8TBT70T  THKBSOII  HEU) 
TO  BIQUJKI  ITHW  TRIAL. 

The  Cadence  as  to  the  date  of  the  alleged 
bigamoQB  marriage  was  conflicting;  one  wit- 
ness testifjing  to  a  date  more  than  4  years 
prior  to  the  return  of  the  Indictment,  and  an- 
other to  a  date  within  the  4'year  period.  The 
aeenaed  duly  mqaested,  in  writing,  an  instmc- 
tlmk  to  the  jury  that  he  should  be  acquitted  if 
they  l>elieTed  from  the-  ertdenee  that  the  al- 
leged offense  occurred  more  than  tour  years 
prior  to  the  finding  of  the  indictment.  Held, 
flince  no  exception  to  the  general  role  tonditng 
the  limitation  of  such  a  proaecndon  was  al- 
leged or  proved,  the  refusal  to  give  the  re- 
quested instruction  was  error  requiring  the 
grant  of  a  new  triaL  Pen.  Code  1910,  {  30, 
sul>d.  8. 

2.  BlOAlCT  a  1 1  IWDICTMBNT  AND  inroBHA- 
TION  «=3l67— iNDJcniENT  NBBD  ROT  AUJQK 
Tm  OB  PLACX  OF  FBIOB  HAHBIAOE,  AND 
SUCH  ATERMBNT  HBID  NOT  BK  PBOVBD. 

"It  is  not  essential  in  an  indictment  for 
bigamy  to  allege  the  time  whm  and  tlM  place 
at  which  the  prior  marriage  took  place."  Mur- 
phy T.  Sute,  m  Ga.  148,  60  8.  48  a) ;  <Hi- 
ver  T.  State,  7  Ga.  App.  68S,  67  8.  E.  880  (1). 
Where  such  averments  are  needlessly  set  forth, 
they  are  surplusage,  and  need  not  be  proved. 
The  court,  therefore  did  not  err  in  refusing  the 
requested  charge  to  fht  contrary. 


T.HINES  89d 

8.B.) 

8.  Mabbiaob  4=»37— -Habbxaqi  ihttaltd  bs- 
cause  of  age  of  wife  uat.  be  ratified  bt 
beb  afteb  bbe  beaches  roubteeit. 
A  marriage  by  a  female  under  the  age  of 
14  years  may,  notwitlistanding  its  inTaUdt^, 
be  ratified  by  her  after  ahe  has  reached  that 
age.   Civ.  Code  1910.  H  2931.  2935.  Powers 
T.  Powers,  18SGa.65»74&B,7«»(D.  The 
court  did  not  err  in  refusing  to  instruct  the 
Jury  to  the  contrary,  or  to  ^ve  a  requested 
charge  wliidi  waa  easily  capable  of  conveying 
a  different  meaning. 

4.  Obdxb  or  xmr  nxAii. 

The  evideaee  waa  coniUetiag;  one  view  of 
it  authorising  a  eonvictton,  and  the  other  de- 
manding an  acqoittaL  A  new  trial  la  ordered 
solely  because  of  the  error  pointed  out. 

Error  from  Superior  Court,  Forsyth  Coun- 
ty; N.  A.  Morris,  Judge. 

George  U  Dun  bod  was  convicted  of  bigamy, 
and  he  brings  encc.  Beireraed,  and  new  trial 

orda^ 

Geo.  P.  Oober,  of  AUanta,  fbr  plalntUC  in 

OTor. 

Jna  T.  Dorsey,  SoL  Gen.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Bldge,  fbr  the  Stat& 

IfUKB,  J.  Judgment  reversed. 

BBOYLSS,  a  J.,  and  BLOODWOBTH,  J., 
ctmcnr. 


(25  Oa.  App.  202) 

QBEBM  T.  HINBS,  INreetor  Oenend  of  Sail- 
roads. 

HINBS,  Director  General  of  Bailroads,  T. 

GBEm 

(Nos.  10640,  10841.) 

(Court  of  Appeals  of  Georgia,  Division  Now  1. 
April  14, 1920.) 

(Bytlabut  by  the  Court.) 

Cabbubs  «=»318(1)— Iir  acttion  fob  injubt 
whua  leaving  a  Hovmo  tbaiiv  atteb  ab- 
Biarino  a  bbutivb,  vbbdiot  fob  detehdaht 

HELD  BUPFOBTED  BT  BTXDENCE. 

Under  the  pleadings  and  the  facts  in  this 
case,  the  verdict  rendered  was  demanded  by 
tiie  evidence,  and  the  motion  for  new  trial  was 
property  overruled. 

JSrrw  from  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge. 

Action  by  Mrs.  Janle  Green  against  the 
Central  of  Georgia  Railway  Company,  in 
which,  by  amendment,  Walker  D.  Hines,  Di- 
rector General  of  Bailroads,  was  made  a  de- 
fendant Verdict  for  defendant,  motion  toe 
new  trial  overruled,  and  plaintiff  brings  er- 
ror, and  defendant  takes  a  cross-bill  of  ex- 
ceptions. Affirmed  on  main  bill  of  exc^ 
tions,  and  crosa-hlll  dismissed. 
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Mrs,  Janle  Green  sned  the  Central  of 
Georgia  Railway  Company.  By  amendment, 
Walker  D.  Hlneo,  Director  Genoal  of  Rail- 
roada,  waa  made  defendant  The  petition 
alleged: 

That  the  plaintiff  w«nt  to  the  defendant's 
station  at  Sarann^  with  a  relative,  and  as 
she  entered  ttie  car  ahe  told  the  conductor 
that  she  "was  assisting  her  relative  In  boarding 
the  train  with  lier  baggage,  and  woald  enter  tlie 
coach  with  her,  to  which  the  said  condnctor  con- 
sented, and  permitted  petitioner  to  enter  the 
coach,  knowing  that  it  was  petttioner's  purpose 
not  to  leave  on  said  Crsin,  bat  to  alight  from 
the  twne  prior  to  Its  detHUtare.**  That  "for 
many  years  it  had  been  the  practice  and  cnstom 
of  the  defendant  company  always  to  sound  a 
gong  five  minutes  before  any  passenger  train 
depsrts,  snd  so  long  continued  and  uniform  baa 
been  this  practice  and  custom  that  petitioQer 
and  the  public  generally  who  may  be  on  board 
the  trains  of  said  company  awsit  the  sound 
of  ths  gottt  befort  leaving  the  aama."  That 
"while  petitioner  was  In  ths  car,  tslking  briefly 
with  her  rclativsi  awsitlng  the  soand  of  the 
song  to  advise  her  to  alight  from  the  train, 
she  ascertained  that  the  time  for  the  departure 
of  the  train  was  at  band  and  so  gong  had  been 
sounded.  Wlthont  awaiting  the  aonnd  of  the 
gong,  she  rose  from  her  seat,  while  the  train 
was  still  stationary,  for  the  purpose  of  leaving 
the  car,  and  started  towards  ths  back  door 
of  the  car,  and  whQe  approadiing  said  door  the 
train  began  to  move.  Petitioner  foond  that 
the  rear  dow  of  the  car  was  locked  and  was 
compelled  to  traverse  the  entire  length  of  the 
car  to  the  front  door  In  order  to  alight  from 
the  front  platform;  the  train  in  the  meantime 
increasing  its  speed.  Another  lady,  whose 
name  ia  unknown  to  petitioner,  was  likewise 
caught  on  the  train  In  tbe  same  manner,  and 
hastened  to  the  front  door  in  order  to  alight." 
"As  soon  as  petitioner  reached  tbe  front  steps 
of  the  car,  she  lifted  her  son  down  off  of  the 
steps;  the  train  at  that  time  not  moving  at 
sach  a  rapid  speed  aa  to  render  it  dangerons 
for  petitioner  to  alight  After  tUs,  having  plac- 
ed her  son  npon  the  ground,  she  endeavored  to 
step  from  the  slowly  moving  train  onto  the  con- 
crete platform,  but  because  of  tbe  motion  of 
the  train,  in  her  effort  to  ali^t  therefrom,  ber 
left  foot  was  tnmed  and  twiated,  and  a  small 
bone  in  the  instep  of  her  foot  was  broken." 

Among  other  amendments  the  plaintiff  al- 
leged that  she  "entered  the  car  by  tbe  front 
door  thereof,"  and  that  she  "remained  In 
the  coach  with  her  relatlTe  from  five  to  ten 
mlnntes." 

The  groonda  of  negllgenca  allied  wen: 

Becanse  the  defendant  company  did  not 
advise  petltloDer  of  tbe  tbne  for  tbe  train  to 
start 

"(2)  Because  the  said  company  failed  in  ac- 
cordance with  Its  nsnal  and  uniform  custom 
to  sound  a  gong,  warning  persons  to  leave  tbe 
train. 

"(S)  Becanse  tbe  aald  dtfendant  company 
needlessly  and  carelessly  bad  locked  tbe  rear 
door  of  tbe  car,  thas  preventing  petitioner  to 
alight  from  the  same  before  It  had  gathered  anf- 
fidaat  speed  to  Injure  petitioner. 


"(4)  Because  the  defendant  company  ^  not 
give  petitioner  a  suitable  and  reasonable  length 
of  time  to  alight  from  the  said  train  in  safety.** 

The  defendant  filed  demnrrers  both  general 
and  8i>ecial,  and  also  filed  a  plea  denyliis 
liability.  After  tbe  petition  had  been  amend- 
ed to  meet  certain  of  the  special  demarrers» 
all  the  demurrers  were  ovarmled  and  tb& 
caae  proceeded  to  tilaL 

The  plain tifC  teBtlfied,*]n  part:  mat  ahe 
was  frequently  at  tbe  station  where  ahe  waft 
injured.  That  "the  gong  always  rang  6  min- 
ntea  before  tbe  leaving  time  <tf  tbe  train.** 
That  when  she  was  altering  the  train  she  toid 
the  conductor  that  she  was  not  going  off  on 
the  train,  but  was  there  to  itee  her  sister4n- 
law  off,  and  asked  Urn  If  she  "had  time  to  go 
on  the  car  and  assist  her  with  her  baggage, 
and  he  sMd  'yes.'"  That  sbe  *^terea  the 
coatiti  at  the  forward  end  <tf  ft"  Tbat  tula 
was  '^Bome  IS  or  20  minutes  before  ttw  train 
was  to  leave."  'Xba.t  sbe  sat  <m  the  arm  vt 
the  seat  occiyded  by  hex  ststei^ln-law  soaw 
10  minutes  or  more.  That  when  the  car 
h^SBn  to  get  crowded  she  took  her  IttUe  hoy, 
who  was  with  her,  and  went  to  the  bade 
door,  but,  finding  that  It  was  locked,  tnznetf 
towards  the  front  door,  and  before  she  reach- 
ed that  door  the  cmdnctor  cried,  **A11 
aboard."  That  when  she  reached  the  steps 
the  train  was  moving.  That  she  pot  her  boy 
off  safely.  That  when  she  stepped  off,  the 
speed  of  the  train  was  gradually  getting 
faster.  That  as  e^e  stepped  off  sbe  lost  her 
balance  and  stumbled.   Plaintiff* also  swore: 

"If  the  back  door  had  not  been  locked,  1 
would  have  had  time  enough  to  get  off  the  car 
before  tbe  train  started  off.  If  the  gong  had 
been  sounded  five  minutes  before  tbe  train  left, 
X  could  bave  left  before  tbe  trdn  started.  Be- 
fore I  started  to  leave  tbe  ear  no  one  bad 
notified  any  one  fan  tbe  car  that  the  train  was 
about  to  move.  •  •  •  When  I  got  off  the 
car  tbe  train  was  moving  very  slowly.  I  am 
not  much  judge  of  the  speed  of  a  train.  I  did 
not  think  it  was  dangerous  to  step  off  of  the 
car  when  I  did.  If  I  [bad]  thought  it  waa  dan- 
gerons to  do  so,  I  would  not  have  stepped  off 
the  car  as  I  did.  I  used  very  good  care,  tbe 
best  I  knew  how,  in  stepping  off  the  ear." 

The  eondnctor's  evidence  was.  In  part,  aa 
follows: 

"I  have  no  recoBection  of  Mrs.  Green  getting 
OD.  *  *  *  I  do  not  know  how*  long  before 
this  occasion  It  had  been  when  they  stopped 
sounding  tbe  gong,  bnt  It  had  been  some  days. 
It  had  not  rang  since  the  custom  ceased.  It 
used  to  ring  five  minutes  before  the  departore 
of  the  trains.  •  •  •  We  are  required  to  an- 
nounce at  the  two  waiting  rooms,  one  wtilte  and 
one  colored,  and  in  front  of  tbe  ticket  office  lo 
the  station,  the  leaving  time  of  this  train.  THw 
conductor  does  that  I  leave  the  train  and  go 
np  to  the  station  boose  and  make  tiie  announce- 
ment at  tbe  places  I  have  Just  stated.  I  Ad 
that  on  this  day  l)efore  tUs  particular  train 
laft  Tbe  announcement  Is  made  five  mfanrtes 
before  tbe  departore  of  the  train.  I  was  nny, 
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itwa  mj  train  fire  ndnutea  before  Its  departnre, 
to  make  that  annooneement.  I  did  not  aee  tUa 
lady  attempt  to  get  off  the  train  after  I  hoi- 
lered  *all  aboard.*  I  did  not  know  that  tiie 
lady  was  on  the  train  and  Intended  to  get  off 
when  I  called  'all  aboard.*  I  waa  standing  near 
the  front  end  of  the  Srst-dau  coach,  the  for- 
ward end,  when  I  hollered,  'all  abroad.*  I  then 
walked  to  the  rear  of  the  coach  and  hollered 
*all  aboard.'  again.  I  annoanced  It  twice.  The 
train  did  not  move  immediately  after  I  called 
the  first  'all  aboard.'  The  rear  door  of  this 
coach  in  qoeation  waa  locked.  That  la  "kept 
locked  for  the  reaaon  it  ia  tia  reqolrement 
ftf  the  oompany  for  safety.  *  *  *  It  is  to 
keep  any  one  from  getting  on  or  off  at  that 
end  of  the  coach  with  no  protection  at  all. 
There  is  no  employe  of  the  company  there  at 
that  end  to  look  after  them.  After  I  gave  the 
last  'all  aboard,'  I  stepped  on  the  rear  platform 
of  the  car.  The  train  had  proceeded  jnat  abont 
cme  car  length,  one  passenger  coach  length, 
when  Mr.  Dick,  onr  ' employe,  who  was  standing 
on  the  oatafde,  threw  his  hand  op  as  a  signal, 
and  says,  'A  woman  is  getting  <^,'  and  I  im- 
mediately puUed  the  hell  cord,  and  the  train 
came  to  a  atop.  I  saw  the  lady  after  the  train 
stopped.  *  *  *  I  did  not  see  the  lady  get  off, 
and,  of  course,  I  can't  say  where  she  got  off." 

Other  vltnesKB  testlfledi  bnt  tba  ftwegtdng 
statement  embraces  all  the  material  facts 
necessary  to  an  adjudication  of  the  lasoes 
liiTiriTed.  The  trial  reniltod  in  a  veidlct  for 
the  deftodant  The  plaintiff  made  a  motion 
for  a  new  trial,  whldi  was  orermled,  and 
she  excepted. 

Oliver  &  OUver,  of  Sarannah.  for  plaintiff 

to  error. 

H.  W.  Johnson,  of  Sarannah,  tor  defoid- 

act  in  error. 

BLOODWOETH,  J.  (after  stating  the 
facts  as  above).  In  overruUng  the  motion 
for  a  new  trial  the  learned  judge  of  the  trial 
court  wrote  an  opinion  which  coven  all  the 
grounds  of  the  motion,  and  which  is  sahstan- 
tlally  correct  That  opinion  is  as  follows: 

"The  first,  aecond,  third,  and  fonrth  grounds 
of  the  amended  motion  require  no  apecial  con- 
eideration.  Reference  to  the  charge  will  show 
that  they  are  not  well  founded. 

"On  the  fifth  amended  ground:  There  waa  no 
request  to  charge,  and,  even  if  there  had  been  a 
reqneat.  It  would  not  have  been  a  pr<q>er  charge. 
There  was  no  evidence  to  justify  Uie  recital  that 
the  goDg  was  twoken.  Some  unknown  man 
made  such  a  statement  not  under  oath.  Tbe 
statement  was  hearsay  and  had  no  probative 
-ralue.  Certainly  I  could  not  have  disrged  as  a 
fact  that  the  company  did  not  sound  a  warning 
of  the  train's  departure.  Tbere  waa  no  evi- 
dence to  Justify  it,  and  the  evidence  of  the  con- 
ductor was  to  the  contrary.  Neitiier  could  I 
have  charged  *tfaat  the  company  did  not  Intend 
to  soond  a  wamlnf  of  iJis  traln'a  departure  aa 
it  bad  done  for  many  years.*  What  had  it  done 
for  many  years?  Tbmt  charge  wUch  it  is  con- 
tended I  should  have  ^en  is  not  only  confus- 
ing and  misleading,  bnt  tt  assnmed  facta  not 
provM. 


T.  BINES  901 

"On  the  rixth  ground  of  the  amended  motion: 
I  diarged:  *It  muat  appear  that  the  defendant 
waa  guilty  of  tbe  alleged  negligence  set  out 
in  the  petition,  and  that  ne^igenee  mast  be 
shown  to  be  the  cause — the  proximate  cause— 
of  the  injury  alleged  to  have  been  sustained.* 
I  further  t^rged:  'Now  you  take  tbe  case, 
and  without  prejudice  look  at  it.  See  what  the 
truth  of  it  is,  and,  if  the  defendant  is  liable  In 
the  way  set  out  in  the  petition,  then  you  would 
be  authorized  to  find  a  verdict  In  favor  of  the 
plaintiff.'  I  bad  previously  charged  ih  these 
words;  *She  avers  that  she  has  sustained  cer- 
tain damages  in  the  way  set  'out  in  the  peti- 
tion, which  yon  will  have  before  you.'  Tht 
complaint  la  that  I  should  have  singled  out  a 
particular  ground  of  negligence,  and  dhen  charg- 
ed that  if  the  company  was  guilty  of  negligence 
contributing  to  the  plaintiff's  injury  she  would 
be  entitled  to  recover.'  I  hardly  think  that  ia 
the  law. 

"The  seventh  gronad  of  amended  motion  can- 
not be  considered.  It  is  elementary  that  each 
gretmd  of  the  motion  must  be  complete  within 
itself.  This  ground  is  ringnlarly  violative  of 
this  principle. 

"The  eighth  ground  complains  of  the  Strong 
langoage  osed  In  cantimfng  the  jury  to  do  'ex- 
act justice  between  the  lady  on  <me  ride  and 
the  defendant  on  the  other.'  Beference  to  the 
evidence  shows  that  tbe  case  was  between  a 
lady  with  a  sprained  ankle  and  a  soulless  cor- 
poration that  sees  as  much  beauty  In  a  crowbar 
as  in  a  pretty  foot.  The  case  horded  a  field 
where  the  flowera  of  rhetoric  grew  wild.  Tte 
plaintiff  not  only  had  a  sprained  anUe  with' all 
of  its  horrors,  bnt  she  'couldn't  get  a  cook  last 
summer,  and  bad  neighbors  to  come  in  and 
see  about  the  chfldren.*  Doubtiesa  the  plain- 
tiff suffered  very  much  from  not  having  a  cook 
in  Savannah  In  the  sommer,  hut  that  suffering, 
bodily  or  mental,  could  hardly  be  ascribed  to 
Mr.  Hinee,  the  Director  General  of  Bailroads. 
Seriously,  cases  should  be  tried  under  the  rules 
of  law  and  evidence  and  without  appeals  to 
prejudice.  No  higher  duty  reata  upon  a  Judge 
than  to  see  that  a  recovery  is  based  on  exact 
jnstice.  Oautionary  charges  can  only  be  Judg- 
ed of  In  tbe  light  of  the  trial.  I  do  not  think 
that  the  criticisms  are  wen  founded. 

"X  do  not  think  that  the  eleventh  to  fonr- 
teenth  grounds,  both  indusive,  require  special 
consideration  when  the  entire  charge  is  read. 

"In  the  fifteenth  ground  it  Is  complained  that 
I  jEailed  to  charge,  *If  the  conductor  knew  that 
the  gong  was  broken.'  Certainly  I  should  not 
have  so  charged.  Tba  only  evidence  <m  that 
point  was  the  hearsay  statemoit  of  some  un- 
known man,  alleged  to  have  been  made  to  tbe 
conductor  after  ^e  accident.  No  diarge  ahould 
be  given  which  Is  not  authorised  by  the  evi- 
dence.** 

Under  the  pleadings  and  the  Acta  of  this 
case,  we  think  the  verdict  rendered  waa  de- 
manded by  the  evidence,  and  the  motion  tot 
a  new  trial  was  properly  overruled. 

Judgment  affirmed  on  main.  blU  of  «EC^ 
Uons ;  crosa-blll  dismissed. 

BBOXIiBSS,  a  J.,  and  L^KSV  J.,  eooeiu. 
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(15  Ga.  App.  UT) 

WmOKUB  T.  STATE.    {No.  U28S.) 

(Court  at  Appeals  of  Georflria,  DItIbIoii  No.  1. 

April  13,  1920.) 

(ByUabut  by  <^  Cowl.; 
CnuxHAL  txw  «s»954(l)— -RxFirsAi.  or  nbw 

TBZAI.  Off  XOTIOK  COffTAINXna  OSnXBAX. 
OBOUHDS  ffOT  EBBOB,  WHEU  BVIDINCB  AU- 
THORIZED TKBDIOT. 

The  only  error  awAgned  is  die  oTermling 
of  the  motioD  for  a  new  trial,  which  cootained 
only  the  usual  general  grounds.  The  evidence 
amply  authorized  the  verdict,  and  the  court  did 
not  err  in  refnsing  a  new  trlaL 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Proceeding  by  the  State  against  Sam  Wln- 
okur.  From  the  Judgment,  and  the  overrul- 
ing ot  his  motion  for  a  new  trial,  defendant 
brings  error.  Affirmed. 

j:  Hartridge  Smitb,  at  Sannnali,  for  ^aln- 
tiff  In  error. 

J.  Saxton  Daniel,  SoL  Gen^  of  Claxton, 
tar  the  Stat& 

BBOYLBS,  OL  J.  Jodgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(26  Qa.  App.  190) 

ADAUS  T.  8TATD.    (No.  liaM.) 

(Court  of  Appeals  of  (Georgia,  Dividon  No.  1. 
April  13,  1920.) 

(SyUahiu  bp  Os  Court.) 

Criminal  uw  <S=>652 (3)— Whmb  cubcum- 
btamtial  evidence  did  not  exoludb  evebt 
otheb  bbabonabu  utfothbsifi,  conyiotion 
was  contbabt  to  l.a.w  and  evidence. 
Under  the  undisputed  facts  of  this  case,  the 
circumstantial  evidence  relied  upon  to  convict 
the  defendant  failed  to  exclude  every  reason- 
able hypothesis  save  that  of  his  guilt,  and 
therefore  his  ctmvietion  was  contrary  to  law 
and  the  evidence. 

E<rror  from  City  Court  of  Brunswick;  D. 
W.  Ejauss,  Judge. 

Willie  Adams  was  otrnvicted  of  an  offense, 
and  he  brings  error.  Reversed. 

Frank  H.  Harris  of  Brunswick,  for  plain- 
tiff in  error. 
F.  M.  Scarlett,  Jr.,  S(ri..  of  Brunswick.  fOr 

the  State. 

BROYLES,  C  J.  Judgmoit  reversed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(a  Ga.  App.  IH) 
LUC3EBT  V.  DANIMA  (Na  11315.) 

{Oomt  of  Appeals  of  Georgia,  Division  N&  & 
April  8,  1920.) 

fSyllabiu  bp  ih«  Court.} 

BBOKBBS  «=>S2(1)— PBimON  AZXBaiRO  OOII- 

TRAOT  voB  ooHHisaioir  FEOX  msT  PAnun 
AHD  A  naar  PATimra  statbd  a  OAUfls  or 

ACIXOH. 

'  W.  T.  Lackey  brou^t  salt  in  the  dty  oonrt 
of  Waynesboro  against  J.  S.  £>ani^  allying 
substantially  the  following:  That  in  July,  1919^ 
he  entered  into  a  contract  with  the  defendant 
to  sell  a  certain  tract  of  land  on  a  oommissiMi 
basis,  the  commission  payable  out  ot  the  first 
payment  on  the  land  when  a  sale  was  made.  A. 
copy  at  the  contract  was  attadied  to  the  patl* 
tioa.  He  alleged,  farther,  that  in  Oefe^MCV 
1919,  he  sold  the  land,  as  agreed,  to  R.  W. 
Hickman  for  $5,800;  said  Hl<&man  mafciuf  a 
payment  of  fl64J27  to  bind  the  sale.  He  al- 
leged that  the  purchaser  was  able,  ready,  and 
willing  to  make  the  purchase,  and  that  the 
terms  were  acceptable  to  the  defendant  He  al- 
leged, further,  that  he  tamed  over  the  pnr- 
diaaer  to  the  defendant,  and  that  the  defendant 
agreed  then  and  there  to  pay  him  flSO  as  com-' 
misaloa  fOr  his  servlees  already  reodeted  for 
bringing  together  the  vendor  and  the  veadee. 
The  delmdant  demarred  to  the  petitltm,  and 
thereupon  the  plaintifl  filed  an  amendment.  In 
which  he  set  out  that  after  the  signing  of  the 
contract  and  up  to  the  date  of  the  alleged  sale 
he  advertised  the  land  for  sale  in  daily  new» 
papers,  In  drcnlara,  in  advertiaing  sheets,  and 
in  poMMB,  and  also  by  personally  aoUelting  a 
pnrchasw  for  said  land;  that  aa  a  result  of 
such  efforts  on  his  part  he  secured  R.  W.  Hldi^• 
man  as  a  purchaser  for  said  land;  that  on 
October  8,  1019,  he  took  said  pnndiaser  to  the 
defendant  for  Uie  purpose  ot  completing  the 
sale ;  that  at  said  meeting  the  defendant  and  R. 
W.  Hickman  stepped  away  from  the  plaintiff 
and  talked  over  tiie  sale  privately,  and  apm 
returning  to  where  plaindff  was  tiwy  stated  to 
him  that  tb^  had  folly  agreed  on  the  contract 
and  terms  of  sale,  provided  plaintifl  would  agree 
to  accept  for  his  services  already  rendered  In 
securing  said  parcbaser  the  snm  of  $150  as  bis 
commission,  to  be  paid  oat  of  the  first  payment 
on  the  land.  He  alleged,  farther,  that  he  agreed 
to  accept  this  $150,  and  thereupon  defendant 
accepted  from  said  Hickman  a  cheek  for  $164.27, 
agreeing  to  pay  plaintiff  $100  out  of  said 
amount,  and  gave  said  Hickman  a  receipt  for 
said  sum.  A  receipt  fw  said  amount  was  at- 
tached to  the  amuided  petition.  This  reeript 
showed  Uiat  die  purchaser  of  the  land  was  to 
pay  $Ss800  as  tbe  purchase  price  thereof,  $%000 
to  he  paid  as  soon  as  bond  for  title  could  be  en- 
cuted,  and  the  balance  in  four  equally  divided 
payments,  with  interest  at  8  per  cent,  per  an- 
num until  paid,  the  $164.27  to  be  credited  on 
the  first  payment  ot  4^000.  To  the  petition  aa 
tiins  amended  the  defmdant  renewed  his  de> 
morrer,  and  uptm  the  bearing  of  the  demorrer 
the  eoart  sustained  the  same  and  dismissed  the 
suit.  Eeld  that  the  petition  as  amended  set 
out  a  cause  of  action,  and  the  court  erred  in 
sustaining  the  demurrer  and  dismissing  the  suiL 
See  Civ.  Code  1910,  |  3S87;   Hompbries  v. 
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SmlUi,  6  Oa.  App.  840,  63  S.  B.  248;  Keder 
T.  Stnlts,  16  Ga.  Am.  786,  84  &  IL  201. 

Bnw  from  OU7  Oonrt  of  WayneAoro; 
Wm.  H.  DaTls,  Jndge. 

Action  by  W.  T.  Lackey  against  J.  S.  Dan- 
lela  Demnrrer  to  petition  snstalned,  and 
suit  dismissed,  and  plaintiff  brings  error. 
Beversed. 

O.  N.  Walker,  of  Waynesboro,  for  plaintiff 
in  error. 

E.  V.  Heath,  of  Wayneaboro,  for  detradant 
In  error. 

SMITH,  J.  Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cor. 


OB  Ga.  App.  114) 

CHENET  T.  BANK  OF  BREMEN. 
(No.  10868.) 

(Oonrt  of  Appeals  of  Georgia,  Divldon  No.  2. 
April  7,  192a> 

(8yUa1»u  hp  the  Oovrk) 
1.  Trial  ^=992— Motioh  to  ixcclitdk  testi- 

KOnr  AS  NOT  BZSFONSIVi:  TO  QUKSnoiT  PBOP- 
BSLT  DBHIED,  WBXN  HOT  PBOMPII.T  KADB. 

"When  an  admissioii  is  given  In  evidence, 
It  Is  the  right  ai  tin  other  partr  to  have  the 
irtiole  admission  and  sU  the  conversation  con- 
nected therewith."  Civ.  Code  1910,  9  6783. 
"In  all  cases  where  the  personal  representatiTe 
of  the  deceased  or  Insane  part?  has  introdoced 
a  witneflfl  interested  in  the  event  of  a  suit,  who 
has  testified  as  to  transactions  or  communica- 
tions on  the  part  of  the  aarviving  agent  or 
party  with  a  deceased  or  Insane  party  or  agent, 
the  svrvtving  party  or  his  agent  may  be  ex- 
amined  in  reference  to  smA  facts  testUed  to 
by  said  wttneas."  Otv.  Code  1010.  |  6868(6). 
The  evidence  which  In  this  case  thns  forms 
the  basis  of  the  other  testimony  objected  to 

the  plaintilf  was  given  by  the  plaintiff  him- 
self, and  in  answer  to  a  qoestion  by  his  own 
connsel;  and  while  the  pl^tiffs  connsel  snb- 
sequentiy,  during  the  cross-examination,  moved 
to  ezdnde  the  original  testimony  of  the  plain- 
tiff, on  the  ground  that  It  was  not  responsive 
to  tile  question  of  his  connsel,  the  court  did 
not  err  in  refusing  to  eidude  soch  evidence  as 
thns  given  by  the  plaintiff,  when  the  motion  to 
exclude  was  not  promptly  made.  The  first  and 
second  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial  are  therefore  without  mer- 
it See  Birmingham  Lumber  Co.  Brinson, 
94  Oa.  617.  20  S.  E.  437(1);  also,  as  bearing 
upon  the  admissibility  of  the  testimony  of  the 
cashier  concerning  the  transaction  had  with 
the  decedent.  UUman  v.  Brunswick  Htle 
Guarantee  &  Loan  Co.,  86  Ga.  626(1),  628,  24 
8.  E.  400;  Bosser  v.  Georgia  ^dfic  By.  Co., 
102  Ga.  164,  166,  29  S.  E.  171(1);  Maxwell 
V.  Imperial  Fertilizer  Co..  103  Ga.  108,  29  S. 
E.  587;  Cody  v.  First  Nat.  Bank,  103  Ga.  789, 
30  S.  E.  281(3);  Holston  v.  Southern  By.  Co., 
116  Ga.  656,  43  S.  E.  29;  Bank  of  South- 


western Geor^  v.  McOamh,  120  Ga.  944,  4S 

8.  E.  898(6). 

2.  Evidence  i8=>220(7)— Failube  of  defosi- 
tob  to  object  to  bank's  btatesdent  held 
not  adicission  or  cobbeotness. 

"Acquiescence  or  silence,  when  the  circum- 
stances require  an  answer  or  denial  or  other 
conduct,  may  amount  to  an  admiasion."  (Xv. 
Code  1910,  I  6782.  Thus,  in  a  suit  by  a  de- 
cedent's admiidBtrator  against  a  bank  for  the 
recovery  of  a  deporit  claimed  to  be  due  the 
estate,  where  it  appears  that  the  decedent's 
passbook  had  been  written  up,  showing  the 
payment  of  the  item  in  dispute  and  that  the 
account  stood  balanced,  which  passljook  had 
been  delivered  to,  and  was  accepted  by  the 
decedent,  several  years  prior  to  his  death, 
and  retained  in  his  possession  up  to  the  time 
of  his  death,  It  was  not  error  for  the  judge  to 
Instruct  the  Jury  that  a  failura  of  tiie  depositor 
to  make  objection  or  comidaint  aa  to  the  state- 
ment thus  rendered  could  be  accounted  as  an 
admission  on  his  part  as  to  the  correctness  of 
the  statement. 

3.  Appeal  and  bbbob  ^1064(1)— Bahkb  ahd 
bankiho  «ss»164(^— bnxb  and  hoxbb  ^» 
183— W0BD8  vnreaa  m  body  or  oheok 

OOnXBOL  H&BOIHAL  nOUBES;    OBAEOB  Off 

bxndbh  op  pboop  as  to  fatuknt  op  dbf08- 

zt;  ohabob  held  not  bevbbsibu  bbbob. 
The  only  issue  of  fact  on  the  trial  of  this 
case  was  whether  the  payment  made  by  the 
cashier  to  the  decedent  on  a  certain  check 
from  his  admitted  deposits  was  in  the  sum  of 
$11.60  or  914^60.   The  dieck  under  whldi  the 
payment  was  made  was  in  form  aa  follows: 
"Bremen,  Ga.,  Oct  26,  1906. 
"Bank  of  Bremen: 

"Pv  to  cash  or  order,  $1150.00.  eleven  & 
60/100  dollars.  I.  N.  Cheney,  M.  D." 

The  court  correctly  charged  the  Jury  that  In 
construing  the  instrument  the  words  written 
into  the  body  of  the  check  would  control  the 
figures  written  in  the  margin,  but  that  the  real 
issue  for  their  determination  was  the  questicm 
as  to  which  amount  was  actually  paid  thereon. 
Be  dsewliere  charged  them,  however,  that  the 
burden  of  proof  rested  on  the  plaintiff  deposi' 
tor.  Held,  since  the  amount  of  the  deposit 
is  undisputed,  the  burden  of  proof  to  show  pay- 
ment shifted  to  the  defendant  bank;  but  in 
view  of  the  facts  set  forth  in  the  preceding 
paragraph,  taken  together  with  the  dear  and 
convincing  evidence  In  favor  of  the  ddendant, 
which  ia  substantial^  undisputed,  save  by  the 
written  porttoa  of  the  check  ita^,  tiie  charge 
In  reference  to  the  burden  of  proof  cannot  prop- 
erly be  taken  as  reversible  error.  2  Michie, 
Banking,  1343;  Anderson  v.  Leverich,  70  Iowa, 
741.  30  N.  W.  89;  Nat  Bank  v.  Tacoma  MiU 
Co.,  182  Fed.  1.  104  G.  G.  A.  441.  See  Lazen- 
by  T.  Oitixena  Bank,  20  Ga.  App.  68,  ^  S.  K 
391(2). 

Error  from  Superior  Conr^  Haralsui  Goun^ 
ty;  F.  A.  Irwin,  Judga 

Action  by  t.  N.  CSieney,  Jr.,  administrator, 
against  the  Bank  of  Bremen.  Judgment  for 
defendant;  and  plaintiff  brings  error.  Af- 
firmed. 
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I.  N.  Cbeney,  Jr.,  of  Bremen,  and  B.  J. 
UcBrlde,  of  Tallapoosat  for  plaintiff  In  error. 

Griffith  &  MatthowB,  of  Budiaiiaii,  for  de- 
fendant In  mror. 

JBNKINS,  P.  J.  JndgmfiDt  affirmed. 
STDPHBNS  and  SMITH,  JJ.,  omciiK 


(25  Or.  App.  146) 

GBOBOIA  BY.  ft  POWER  GO.  T.  SHAW  et 
aL   (Mo.  U207.) 

(Oenrt  of  Appeala  of  Georsia,  DIvidon  Mo.  2. 
Aprfl  8,  im) 

(BvOabiu  by  the  OourtJ 

I.  TBZAL  «S»191(17),  211— CBASGE  AM  TO  BU- 
TT m  BQUrVALUTT  TO  OHABOX  THAT  OKIB- 
nOH  WOULD  BS  mOLXOBKOX;  OHABGS  IN 
EEAOT  ZiAiranAGB  UUD  BT  SUVUU  COUBT 
HAT  BB  UPBCKPSB, 

In  a  rait  by  th«  buband  and  children 
against  a  street  nilway  company  to  recover  for 
the  death  of  a  wife  and  mother,  alleged  to  have 
been  caosed  by  a  eoUision  between  one  of  the 
defendant's  itreet  cars  and  a  Jitney  bos  in 
iriiieh  the  deceased  was  riding,  it  was  error 
to  charge  the  Jnry  that  *it  Is  the  doty  of  a 
motonnan  of  a  street  railway  car,  in  propelling 
a  car  through  the  public  streets,  to  nottee  the 
presence  of  pedesteiana,  and  at  all  times  be 
watchful  to  see  that  the  way  is  dear;  and, 
where  he  baa  reason  to  apprehend  danger,  or 
should  in  the  exerdse  of  ordinary  care  be 
cognisant  of  danger,  be  should  regulate  the 
speed  of  his  car  so  ttiat  it  could  be  quickly 
stopped  should  the  occasion  require."  Such' 
a  charge  was  tantamount  to  instructing  the 
jury  that  the  facts  recited  were  sufficient  to 
render  the  defendant  negligent  (West  Ehid  & 
Atlanta  Street  BaUway  C!o.  t.  Honly,  79  Oa. 
468,  4  S.  B.  824(1):  Bichmond  ft  D.  B.  Co. 
T.  Howard,  79  Ga.  44,  68,  S  S.  B.  42ft),  for  to 
charge  that  it  waa  the  duty  of  a  person  to  do 
a  specific  thing  was  eqolTalent  to  an  Instruc- 
tion that  the  omission  to  do  that  thing  would 
be  negligence.  Uacon  By.  ft  light  t. 
Barnes,  121  6a.  443,  446.  49  S.  B.  282.  Wheth- 
er or  not  the  defendant  was  negligent  was  a 
questlcnt  for  determiuati<m  by  the  jnry.  Bee, 
also,  Alabama,  etc.,  Bailro^  Co.  Brown, 
188  Ga.  828,  76  S.  E.  880  (8)  and  Macon,  etc, 
By.  Go.  T.  Holmes,  108  Ga.  68C,  80  8.  B. 
588  (8). 

(a)  The  fact  that  the  charge  complained  of 
was  in  the  exact  language  need  by  the  Su- 
preme Court  in  Perry  v.  Macon  Con.  St.  It,  C!o., 
101  Ga.  410,  29  S.  E.  304,  is  insufficient  to  al- 
ter our  ruling,  since  there  are  many  things 
said  by  the  Supreme  Court  and  this  court  that 
are  sound  law,  bat  which  nevertheless  would 
be  grossly  improper  tnatmetlona  to  a  jury. 
See  Barannab  By.  Oo.  t.  Brans,  116  Ga.  818, 
41  S.  B.  681,  90  Am.  St.  Bep.  116;  Merritt  t. 
State,  107  Ga.  679,  680.  84  S.  B.  881;  Flori- 
da, O.  ft  P.  B.  Co.  T.  Lucas,  UO  Ga.  127.  128, 
85  S.  B.  283;  Hudson  t.  Hndsoh,  90  Ga.  682, 
16  8.  B.  849  (3). 


2.  APPKAZ,  AND  BBBOB  4=S>1050(^WlTI«B88BS 

«Ba»372(2>— InQxriBX  as  to  ihtb—ot  or  wir- 

NB88  ITOBI  BB  OOiniHBD  TO  CA8B  ON  TBIAI^; 
BBraOTZON  OF  BTXSBNOB  Wn2.  ITOT  WOBK  A 
BBW  TBXAL  WHBBB  XT  OOVCD  BOT  HATB  KA- 

TBBUU.T  ABiEOnD  jUBt's  nnimra. 
The  court  dU  not  err  in  refusing  to  permit 
eotrasd  for  the  defendant  to  elicit  from  a  wit- 
ness an  answer  to  the  question,  "You  had  a 
lawsuit  about  thia  too,  fldn't  yoa?"  Whfle  it 
is  generally  competent  to  show  by  proper  evi- 
dence the  present  interest  of  a  witness  in  a 
case  on  trial,  or  its  results,  the  inquiry  as  to 
interest  must  relate  to  the  time  when  the  tes- 
timony la  given,  and  should  be  oonllsed  to  the 
case  on  triaL  Even  if  tbSs  evldenoe  waa  com- 
petent, its  rejection  would  not  work  a  new 
trial  (Tan  WinUo  r.  WUUns,  81  Ga.  94.  7  &  E. 
644  [9]  12  Am.  St  Bep.  299),  since  it  waa  not 
of  such  a  character  as  would  probably  have 
materially  affected  the  finding  of  the  jury. 
Daugbtry  v.  Savannah  ft  SUtesboro  By.  Co.,  1 
Ga.  App.  898,  68  S.  B.  280  (2). 

3.  Appeal  and  ebbob  ^s>1004(l)— Death  ^9 

77— DiBEOT  BVIOEHOB  OT  TALtTB  OP  DBOBAS- 
BD  WXFB'S  DDXBSTZO  flBafflOBB  UBRBOBBaABT; 
TBBDIOT  WnX  BB  AIXOWBO  TO  BIAKD  XT  MOT 
BO  EXOESSIVE  AS  TO  SHOCK  THE  MORAI.  SENSE. 

In  estimating  the  value  of  domestic  sendee 
rendered  by  a  wife  and  mother,  the  jnx  are 
aathorlaed  to  take  faito  oonaldention  what 
may  he  the  value  of  many  serrlceo  incapable  of 
exact  proof,  but  measured  in  tiie  light  of  tiieir 
own  observation  and  experience.  "Then  need 
be  no  direct  or  express  evidence  of  the  value 
of  the  wife's  services,  either  by  the  day,  week, 
month,  or  any  other  period  of  time,  or  cS  any 
aggregate  sum.**  Metropolitan  St  R.  Go.  v. 
Johnson,  91  Ga.  466,  471,  472,  S.  B.  81S, 
817.  See,  also.  Standard  Oil  Go.  t.  Beagaa, 
16  Ga.  App.  600^  84  a  E.  Oft  (8),  and  nnmcr- 
oua  eases  there  dted.  Applybiff  these  ndea, 
tiie  verdict  will  not  be  set  aside  as  betng  ex- 
cessive, since  there  la  no  direct  proof  of  preii- 
udlce  or  bias,  nor  does  the  amount  thereof  ap- 
pear to  be  so  exorbitant,  fiagrantly  outrageous 
and  extravagant  as  to  shock  the  moral  omue. 
Realty  Bond  ft  Mortgage  Co.  T.  Barley,  10 
Ga.  App.  187.  188,  91  a  E.  264. 

4.  Appbai,  and  bbbob  i»s>198(l>— Tjibtutt 

OF  BTBEBf  BAILBOAD  VRDBB  08ABXBB  ABD 
OUHBAIfOBB  HOT  PHSBHTBD  WBESB  HOT 
B&IBED  BBXAW  BT  mCUBIBB. 

The  other  exceptions  all  rrfer  to  exenpts 
from  t£e  charge  of  the  court  These  taurtme- 
tlons  of  which  eomjdafnt  la  made  stats  nerdy 
the  provisions  of  several  ordlnancea  wUcfa 
were  made  a  part  of  the  plaintilFs  petition 
and  introduced  in  evidence.  No  ruling  by  de- 
murrer was  invoked  to  the  paragraphs  of  the 
petition  asserting  liabili^  for  violation  of  the 
ordinances  therdn  set  forth;  nor  waa  any 
objection  urged  to  their  admission  In  evidmce 
on  the  trial.  Ta  order  to  present  Cor  conrfdeta- 
tion  of  this  court  the  questioi  as  to  tk»  Ba- 
billl7  of  the  defendant  under  the  charter  and 
ordinances  of  the  of  Atianta,  the  point 
should  have  been  raiaed  In  the  tower  court  by 
demurrer  or  other  appropriate  and  timely  ex- 
ception. 
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&  Affbaz.  ahd  sbob  «sal064(l)— BnrononB 

INSTBUOnOET  BBQUXBIHO  A  HEW  TRIAL. 

Th9  Terdict  for  the  plaintiff  not  hsTing  been 
demanded,  a  new  trial  ii  reonired  b;  the  error 
planted  oat  In  the  first  pantrraph  above. 

EhTor  from  Superior  Ooort,  Pulton  Ooon- 
tj;  Geo.  L.  Bell,  Jadge. 

Action  by  H.  O.  Shaw  and  o&era  against 
the  Georgia  Railway  &  Power  Cwnpany. 
Verdict  and  Judgment  for  plalntHfs,  and  de- 
fendant brings  error.  Beveraed  and  remand- 
ed for  new  trial. 

Colquitt  &  CcKiyers,  of  Atlanta,  for  plain- 
tiff In  error. 

Geo.  F.  GobOT  and  Hlnea,  Bardwick  &  Jor^ 
dan,  all  of  Atlanta,  for  defendants  li|  error. 

eOf  ITH,  J.  Judgment  remaed. 

JBNKINS,  P.  and  STEPHSKS,  J.,  oon- 
cnr. 


(86  Oa.  App.  248) 

TOOEE  T.  STATB.   (No.  11394.) 

(Court  of  Appeals  of  Georgia,  DivialoB  No.  X. 
April  14.  19200 

(BiftUbut  if  ihe  Oomrt) 

t,  OSUOKAL  LAW  «=9 863(1)— TalAL  JUDOB 
HAT  BXCALL  TVBY  APTEB  SETISEICENT  AND 
OBABOK  on  A  DEFENSE  OT  ALIBI. 

It  is  Inristed  that  "the  evidence  in  the  case 
justified  and  demanded  a  charge  of  the  court 
on  the  question  of  alibi,  and  in  fact  the  reading 
of  the  record  will  disclose  that  the  main  defense 
relied  upon  b;  the  defendant  in  this  case  was 
an  alibi;"  that  in  his  original  charge  the  judge 
did  not  refer  to  this  defmae,  bnt  after  the  Jury 
had  retired  to  their  room  th^  were  recalled  by 
the  judge  and  charged  on  alibi.  In  a  note  to 
this  ground  of  the  motion  for  a  new  trial,  the 
judge  says:  *Vrhe  jury  had  entered  the  jurj' 
room,  the  door  closed,  but  immediately  [they 
were]  brought  back  and  the  charge  given  of 
which  complaint  is  made  in  this  first  amended 
ground."  It  is  not  claimed  that  the  supple- 
mental diarge  was  given  in  the  absence  d  the 
noruKP'1  or  his  counsel.  In  Davis  v.  State,  122 
Oa.  S64.  SO  S.  E.  S76  (8).  it  is  held:  "The 
judge  in  a  criminal  ease  may  recall  the  Jury 
ond  deliver  further  instructions  upon  the  law  of 
the  case ;  and  so  doing  will  not  be  cause  for  a 
reversal  when  the  prisoner  Is  present  at  the 
time  of  such  instructions,  or  his  absence  is  not 
brought  about  by  any  act  of  the  court,  and  when 
the  instroctiotts  are  legal  and  pertinent" 

2.  Obiminal  j^w  «=>829(18)  —  Refusal  to 
ohaboe  that  evidence  of  aubi  hioht 
eaise  beasonablb  doubt  held  not  bbbob 
in  view  of  qeneral  inbtbuction. 
"When  the  court  had  fairly  and  correctly 
charged  the  doctrine  of  reasonahle  doubt  as  ap- 
plicable to  all  the  evidence  in  the  case  and  the 
statement  of  the  defendant,  tiiere  was  no  error 
In  failing  to  charge  the  apeidal  proposition  that 


if  the  erldenee  offered  In  support  of  the  defense 
of  allld,  tren  though  insufficient  to  establish 
that  as  a  substantive  defense,  yet,  wbm  taken 
in  GonneetitHi  with  all  the  otiber  evidence  in  the 
case,  raised  a  reasonable  doubt  of  guilt,  the 
Jury  should  acquit  Bspecially  is  this  true 
when  no  request  was  made  to  the  court  to  so 
Instmet  the  jury.  Shaw  v.  State,  102  Qa.  665 
[27  S.  B.  4771."  Bass  v.  SUte,  1  Ga.  App.  728, 
57  8.  B.  1054.  TUm  diapoaes  of  the  second 
ground  of  dw  amendment  to  the  motltni  tor  a 
new  trlaL 

8.  CaniiHAL  LAW  439661(^— Chaboe  that, 

nOTWrCBBTANDINO  FBOOF  OF  QOOD  OHAB- 
ACIBB,  JUBT  HAT  OONTIOT  IF  CONVINOBD  OF 
OtJXLT  BXTblTD  BBAOOHABLE  DOUBT,  NOT  BB- 
BOB. 

The  court  did  not  err  In  charging  the  jury 
as  follows:  "The  defendant  hsa  a  right,  in 
all  laiminal  trials,  to  offer  testimony,  or  put  in 
evidence  as  to  bis  diaracter  Wherever  that 
is  done,  then  that  presents  an  issue  to  the  jury, 
presents  a  question  of  fact  to  the  jary,  to  de- 
termine what  kind  of  character  has  been  shown 
for  the  defendant ;  and  I  charge  you  that  proof 
of  good  character  may  of  itself  goierate  In  the 
minds  ot  the  Jnry  a  reasonable  doubt  ai  the 
guilt  of  the  accused.  While  that  la  txne,  if  the 
testimony  in  the  case  convinces  the  minds  of  the 
jury  of  the  guilt  of  the  accused,  beyond  all  rea- 
sonable doubt— if  the  conviction  has  been  car- 
ried to  their  minds  to  that  extent— then  they 
are  authorised  to  convict,  even  though  they  find 
there  is  proof  of  good  character  shown  for  the 
defendant"  See  Jackson  v.  State,  76  Ga.  652 
(9),  5G2  (8),  560  (9);  Shropshire  v.  State^  81 
Ga.  601.  8  S.  E.  460;  Milla  F.  State,  17  Ga. 
App.  116,  86  S.  E.  280  (1)> 

4.  Cbiuinal  law  «=3921  —  Bulino  that 
there  had  been  ho  iluoal  abbbsk  held 
not  to  wabbaht  hew  tbial. 

While  the  sheriff  was  on  the  witness  stand 
and  after  he  had  sworn  that  be  had  found  de- 
fendant engaged  in  operating  a  still,  he  was  ask- 
ed by  counsel  for  the  accused  if  he  had  any  war- 
rant for  the  defendant  The  sheriff  answered: 
"I  didn't  have  a  warrant  for  him,  I  didn't  need 
any."  Upon  objection  by  the  solicitor  general 
to  this  evidence  rb  immaterial,  the  judge  asked 
counsel  for  the  defendant,  "What  is  the  purpose 
of  that?"  Counsel  repled,  "To  show  an  ille- 
gal arrest"  The  court  then  said,  "I  will  ruls 
there  was  no  Ulsgal  arrest"  So  fat  as  the 
record  shows,  the  attorney  for  the  accused  made 
no  further  statement  In  what  is  stated  above 
we  find  no  error  that  would  warrant  the  grant 
of  n  new  trial,  especially  in  view  of  the  quali- 
fyiT'z  note  of  the  judge,  attached  to  this  ground 
of  the  motion  for  a  new  triaL 

5.  Gbiuinal  law  ^>1170%(1>— WrrNBasEs 

4=9302  —  WnSBB  STATE'S  WITHBSS  BAD 
FLBADXD  GUILTf  AND  OAD  BEEN  SERTEIfOED, 
SEFUSAL  TO  CHABOB  THAT  HE  NEED  NOT  TES- 
TIFT  TO  INOEIUXNATINa  If  ATTEB  WAS  HOT  IS- 

BOR. 

A  witness  for  the  state  was  placed  upon 
the  witness  stand.  Counsel  for  the  accused 
"requested  the  court  to  instruct  the  witness  that 
he  was  not  compelled  to  testify  in  this  case  to 
any  matter  that  would  incriminate  him,  or  bring 
reproach  npon  him."  ^e  judge  asked  the  stdic- 
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ttor  general,  "Have  yon  a  charge  against  this 
defendant?"  The  Bolicitor  general  replied, 
'^ere  la  a  charge  to  which  he  has  entered  a 
plea  of  guilty  and  been  aentenced."  The 
Judge  then  said.  "Yon  can  go  ahead  with  the 
witoesa  then,"  and  refnaed  to  limtnict  the  wlt- 
neM  as  reqaeated.  This  roliiig  waa  not  error 
for  any  reason  alleged.  For  the  state  to  show 
that  the  witness  offered  by  it  had  pleaded  guilty 
to  a  crimioal  charge  certahily  coald  not  have 
injured  the  cause  of  the  accused.  l^Is  disposes 
of  grounds  5,  6,  and  7  of  the  motion  for 
a  new  tri^ 

6.  Cbihinal  law  «=:»&21.  1129(S)— Adiqssion 

or  IHUATEBIAL  BVIDEIfOE  NOT  OBODND  FOB 
HEW  TBIAL  UHIJES8  PBKJITDICUI.  TO  PABTY 
UDVINO  TO  erTBIKE  OUT;  ASSZaKUNT  MUST 
SPECirr  EBBOB. 

A  witness  for  the  defendant  testified,  in  an- 
swer to  a  question  of  the  solicitor  general:  "I 
have  drank  some ;  yea,  sir,  somewhat  habitually." 
Oonnael  for  the  defoidant  objected  to  this  evi- 
dence, and  mored  to  rule  it  ont  as  "immaterial 
and  irrdevant."  "nie  admiaalon  of  testimony 
which  is  entirely  Immaterial  and  irr^vant  to 
the  issues  being  tried  fumisbea  no  ground  for 
a  new  trial,  unless  the  testimony  is  of  sach  a 
nature  as  to  prejudice  the  movant's  cause  be- 
fore the  jury."  Johnson  v.  State,  128  Ga.  71, 
67  S.  E.  84  (2).  We  cannot  say  that  this  evi- 
dence is  "manifestly  prejudicial,'*  and  the  as- 
signment of  ertor  does  not  point  out  "wherein 
It  is  barmfoL"  Bmra  t.  State^  119  Ga.  S72, 
46  S.  Bi  833  (2). 

7.  (^lUiNAL  XAW  «s3ll60— Afpbovbd  ver- 
dict 8UPP0RIBD  BT  BTIDINOB  OAKNOT  BE 
DIBTUBBED. 

There  is  ample  evidence  to  support  the  Ter- 
dict;  the  trial  judge,  who  saw  and  heard  U» 
^tnesses,  approved  the  verdict,  and.  as  no  error 
of  law  was  committed,  we  are  powerless  to  In- 
terfere. 

Brror  from  Superior  Court,  Mbohi  County ; 
Z.  A.  Lltaejolm,  Judge. 

I^coln  To<Ae  was  convicted  of  an  <^ense 
under  the  liquor  laws,  and  be  brings  error. 

Affirmed. 

tihlpD  &  Sb^pard.  of  Americua,  and  J.  J. 
Bull  &  Son,  of  O^tborpe,  tor  plaintiff  &i 
error. 

Jole  Felton,  mA.  Oen..  of  MonteEuma,  tor 
tbe  State. 

BLOODWOBTH,  J.  Judgment  affirmed. 
BBOYLBS,  a  J.,  and  LUKE,  3^  concur. 


(25  08.  App.  240) 

MINSHDW  V.  STATE.   (No.  11247.) 

(Court  of  Appeals  of  Georgia,  Divltfon  No.  1. 
April  14, 1020.) 

(Byttabut  hv  the  OowrU) 
1.  Uabbuob  ^>30  —  Mabbtino  offical'b 

CaXHZNAL  BEBPOHaiBILnT  DEFINED. 

An  ludictmenti  under  section  677  of  the 
Penal  Code  of  191(^  for  performing  a  marriage 


ceremony  Illegally,  ts  fatally  defective  where  It 
does  not  charge  that  the  marriage  ceremony  was 
performed  without  a  license  or  publication  of 
banns,  as  provided  by  law,  or  that  either  of  the 
contracting  parties  was,  within  tbe  knowledge 
of  the  marrying  official,  an  idiot  or  lunatic, 
or  subject  to  some  other  disabili^  which  would 
render  the  marriage  improper  and  illegal. 

(a)  The  fact  that  the  license  was  Issued  by  the 
ordinary  of  a  county  In  which  the  female  did 
not  reside,  while  improper  and  contrary  to  law, 
would  not  in  itself  render  the  marriage  ille- 
gal; and  therefore  the  knowledge  of  this  fact 
by  the  marrying  official  would  not  coustitnte  a 
violation  of  section  677  of  the  Penal  Code  of 
1910.  A  marriage  may  be  legal  without  any 
license  at  alL  Clark  v.  Cassidy,  64  Ga.  663(4): 
Dale  V.  State,  88  Ga.  666,  16  S.  E.  287.  Thu 
being  true,  it  dearly  follows  that  a  nuuriage 
may  be  legal,  although  the  license  was  pro- 
cured in  the  wrong  county. 

2.  DEMURBEB  TO  MDIGTlfSnT. 

Under  the  above  ruling  the  court  erred  in 
overruling  tbe  demurrer  to  the  indictment 

Error  from  Superior  Oourt,  Ben  Hill  Coun- 
ty; O.  T.  Oower,  Judgfc 

J.  G.  Minshew  was  Indicted  for  petform* 
ing  a  marriage  ceremony  iU^cally,  his  demur- 
rer to  the  Indictment  was  overruled,  and  be 
brings  error.  Berersed. 

Cutis  &  Nicbolaon,  of  Fitzgerald,  for  plain- 
tiff In  error. 

J.  B.  Wall,  Sol.  Gen.,  and  Jesse  Orantbam, 
both  of  Fitzgerald,  for  tbe  State. 

BBOTLES,  a  J.  Judgment  teveraed. 

I^IJKE,  concnra. 

BLOODWOBTH.  J.  (concurring  spedallj). 
I  concur  in  tbe  Judgment  of  reversal  In  Oils 
case  because  I  think  that  portion  of  tbe  de- 
murrer should  have  bem  sustained  wbidi  at- 
ta<^ed  tbe  indibtment  on  tbe  ground  tbat  it 
did  not  tiiow  wboe  tbe  woman  resided  at 
tbe  time  tlie  license  was  issued.  It  Is  against 
tbe  law  of  tbls  state  fcv  a  mlnlata:  (or  any 
official  anthorlsed  to  perftmn  the  ceremooy) 
to  Join  In  matrimony  any  man  or  woman 
without  a  license  as  provided  by  law.  Penal 
Code  1910,  f  677.  It  Is  provided  In  section 
2936  of  the  Civil  Code  of  1910  tbat^ 

"Marriage  licenses  shall  be  granted  by  the  or- 
dinaries, or  their  deputies,  *  *  *  where  the 
female  to  be  married  resides,  if  resident  in  this 
state,  directed  to  any  judge,  justice  of  the  peaces 
or  minister  al  the  gospel,  authorising  the  mar- 
riage of  the  persons  therein  named."  (ItaUes 
mine.) 

If  the  license  was  regularly  and  legally  is- 
sued in  the  county  where  the  woman  resided 
at  the  time  of  the  Issuance  thereof,  then  tbe 
minister  or  official  could,  without  violating 
tbe  law,  perform  the  ceremony  in  any  county 
In  this  state  in  which  tlie  wmnan  might  be  at 
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the  time  of  the  iiiarrlag&  Bat  want  of  aa-     Fred  B.  Hanrlwn  and  B.  H.  &  Harrey  Hill, 
ttaorlty  OD  the  part  of  the  minister  or  other  all  of  Atlanta,  for  plalntUC  In  error, 
official  performing  fbb  ceremony  does  not  af-     John  A.  BoyUn,  SoL  Q&l,  and  B,  A.  Ste* 
feet  the  validity  of  the  maTrlii8&  CliU  0ade  ^ens,  both  of  Atlanta,  for  flie  fitat& 

1«W^  i  2&12.  BLOODWOBTH,  J,  Judgmeit  affirmed. 


(25  Oa.  App.  260) 

JONBS  T.  STAm    (No.  USIO.) 

(Court  of  Appeals  ci  Georgia.  DivUon  No*  1. 
Aprn  14,  1920.) 

(Bi/tUbutlfpiheComrt.)  • 

1.  HOUIOIDB  €=>26S  —  BVIDBHOB  HELD  'tO 
HAXE  DBFBNDAKT'S  IDKNTITY  A  QUxamON 
rOB  THB  JTTBT. 

The  defendant  was  convicted  of  aasaalt  with 
intent  to  mnrder.  Ttte  motion  for  a  new  trial 
eoutaios  only  the  amial  general  gromds.  In 
the  brief  ct  ooonad  for  the  plaintiff  in  error  it 
is  initfsted  that  "Oiere  Is  no  satbhetory  evi- 
dence as  to  the  identity  of  the  defendant  as  a 
party  who  made  the  asaaolt.  *  *  *  In  con- 
nection with  ttds  evidence,  the  testimony  shows 
Sindoubtedly  that  the  defendant  was  not  the 
man,  because  30  miuatea  after  the  alleged  as- 
aanlt  he  was  at  work  at  the  very  place  where 
the  assault  was  made.  •  •  *  Take  this  evi- 
dence in  connection  with  the  evidence  offered  by 
the  defendant  tending  to  show  an  alibi,  and  it 
most  be  conceded  that  there  is  no  substantial 
or,  satisfactory  evidence  showing  beyond  a  ree* 
sonable  doabt  that  the  defendant  was  the  man 
who  committed  the  assault"  The  question  of 
the  identity  of  the  defoidant  waa  one  to  be  set- 
tled by  the  jury  under  the  evidence.  The  per- 
Bon  who  was  assaulted  testified:  "I  know  he  is 
the  n^ro."  The  assault  happened  "about  five 
minntes  after  12  o'doc^.*  At  the  place  where 
the  person  assaulted  was  found,  there  was 
"about  a  hatful  of  blood."  The  accused  was 
arrested  "a  little  after  1  o'dock,"  and  "there 
was  fresh  blood  on  his  shirt"  The  officer  who 
arrested  the  accoaed  testifled:  The  d^^dant 
"told  me  that  he  did  thl&  I  did  not  threaten 
him.- 

"Under  the  facta  as  disdooed  by  the  recOTd, 
this  coort  cannot  ssy  tiiat  the  verdict  of  the 
jury  is  without  support  from  the  testimony,  or 
so  far  contrary  to  it  as  to  authorize  this  court 
to  determine  that  the  trial  judge  abused  his 
discretion  in  refusing  to  grant  a  new  trial.  The 
law  aSiffWB  Um  to  refose  or  grant  new  trials  in 
tiw  exercise  of  a  legal  discretlni,  but  it  does  not 
give  this  court  any  diacretion  in  the  matter.  It 
can  only  grant  new  trials  when  errors  of  law 
have  been  committed,  or  wbeo  the  trial  judge 
has  abused  his  discretion  in  refusing  a  new 
tiiaL"  Smith  v.  State.  U  Ga.  188,  17  S.  B. 
68.  See,  also,  Bradham  v.  State,  21  Ga.  A^k 
610,  94  S.  B.  eiS,  and  dtationa. 

Error  from  Superior  Coort,  Fnlton  County ; 
Jno.  IX  Humphries,  Judge. 

judson  Jones  was  convicted  of  assault  with 
Intent  to  murder,  his  motion  for  a  new  trial 
■was  denied,  and  he  brings  error.  Affirmed. 


BGEtOXI^EiS,  a.     and  IjDKI^  3^  concur. 


m  Oa.  App.  IH) 
SPAULDINO  V.  STATE.    (No.  11288.) 

(Coort  of  ^peals  ot  Geor^a,  Division  No.  1. 

April  IS,  uao.) 

(ByllaUu  &v  the  Court.) 
1.  Obzhinai.  LA.W  «=3ei6,  1060— InDicnoEnr 

AND  INFOBUATIOn  ^»162— AlXOWANOB  OT 
AMBNOUKNT  TO  ACCUSATIOII  BBFOBE  FLBAI^- 
XHO  TO  THB  MEBIT8  0HaDIJ>  BX  FBBBBBVBn 
BT  EZCBPTIOHS  FENDBNTB  LXTE;  SOUCITOa 
OF  OXTT  OOUBT  CAN  AHKRO  AOCU8ATION  BS- 
rOBS  A  PLEA  TO  THB  IfEBTCBw 

The  aUowanee  by  tilie  conr^  over  XSaib  oltfee- 
tdons  of  the  d^uidant,  and  before  the  defendant 
had  pleaded  to  the  merits  of  the  case,  of  an 
amendment  to  the  accnsatioo,  cannot  be  made 
a  ground  of  a  motion  for  a  new  trial.  The  ex- 
ception should  have  been  preserved  and  brought 
op  by  exceptions  pendente  lite.  However,  there 
is  no  merit  in  snch  an  assignment  of  error,  as 
the  solidtor  of  a  dty  coort  can  at  any  tfane, 
before  the  defendant  has  pleaded  to  the  merits, 
amend  the  accusation  In  any  particular,  pro- 
vided the  affidavit  upon  whidi  it  Is  baaed  wffl 
support  the  accusation  as  amended,  and  pro- 
vided, further,  that  such  amendment  is  not  fbr- 
bidden  by  the  act  creating  the  court  or  by  any 
act  amendatory  thereof.  Bishop  v.  State,  23 
Ga.  App.  784,  97  &  B.  2B1,  and  dtatlons. 

2L  CHABQB  of  OOUBT. 

^e  excerpt  from  the  charge  of  the  coort 
as  complained  of  In  the  fifth  special  ground  of 
the  motion  for  a  new  trial  is  not  erroneous  for 
any  reason  assigned. 

8.  Akxicalb  «s»46— "Uaih"  xuflxbs  febua- 
nanT  nrjiTBT,  DSPBiTiRa  AimcAi.  of  ob  bbn- 

OBBINO   DBEUaS  BOUX  ITSXFUZi   (ffiOAlf  OB 

uekbeb. 

The  word  *'malm,"  as  used  in  section  752 
of  the  Penal  Code  fA  lUO.  Implies  the  inflic- 
tion of  some  Injury  whldi  deprives  the  animal 
of,  or  renders  oseless  or  partially  useless,  some 
oaiBfol  organ  or  member,  an  'organ  or  member 
useful  to  its  own  locomotion  or  defense,  or  ose- 
ful  to  its  owner  in  the  way  In  which  the  animal 
was  employed.  And  such  injury  must  be  perma- 
nent.  Bailey  v.  State,  65  Ga.  410;  Patton  v. 
State.  03  Ga.  Ill,  lie,  19  S.  E.  784.  24  L.  B. . 
A.  782;  Brown  v.  State,  127  Ga.  287,  06  S.  B. 
406.  See,  also,  in  this  connection,  Black's  Law 
Diet.  p.  741;  S  Words  and  Phrases,  Second 
Series,  208;  2  Bouvier's  Law  Diet  (Bawle'a 
3d  Rev.)  2063.  Under  this  ruling  the  charge 
of  the  court,  as  complained  of  In  the  sixth  spe- 
dal  ground  of  the  motion  for  a  new  trial,  was 
error. 

[Ed.  Note.— For  other  definitlona,  see  Words 
and  Phrases,  First  and  Second  Series,  Maim.] 
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4.  CBnONAI,  UW  «S»98SC1>~I>INXAL  or  MO- 
TION BASED  OH  NCWLT  DJ800TXB1D  WnVMStM 

WKLD  EBBOB. 

Under  the  particolar  facts  of  tbe  caae,  the 
court  erred  in  overruling  tbe  special  ground 
of  tke  motion  for  ■  new  trial  which  was  baaed 
upon  alleged  newly  discorered  erfdence.  Thia 
eridraee  Is  not  aenl/  comidatiTe  and  Im- 
peaching  in  ita  diaractcr,  and  la  of  such  a 
diaracter  that  it  would  probablj  canae  a  differ- 
ent verdict  upon  another  trial. 

6.  HOTZON  FOB  NEW  TBIAU 

The  court  erred  In  overroUng  tbe  motion 
for  a  new  trlaL 

Error  from  City  Oonrt  of  Brnnswldt;  D. 
W.  Kranss,  Judge. 

Paul  Spanldlng  was  convicted  of  maiming 
an  animal,  his  motion  for  new  trial  was 
overruled,  and  be  brioga  error.  Reversed. 

J.  T.  Colson,  of  Brunswick,  for  plaintiff  in 
error, 

F.  M.  Scarlett^  Jr^  SoL.  <tf  Brunswick,  for 
the  State. 

BBOYI^S,  a  1.  Judgment  reversed. 

LUESI  and  BLOODWORIB;  JJ,,  amcur. 


(»  Oa.  App.  108) 

GBtJBBS  V.  ELROD.    (No.  10755.) 

(Oiurt  of  Appeab  of  Georgia.  DiiiBion  No.  2. 
Aprn  7,  1920.) 

(SvUabtu  bp  the  Oovrt.) 

1.  PhTSIOIANB  and  StTBOEONS  «=»14(1)— FaIL- 
UBE  TO  EXEBCISB  BBASONABLE  OABB  AND 
SKILL  IN  OPEBATION  ACTIONABLE. 

"Even  though  a  physician  or  surgeon  may 
be  akUled  In  his  profession,  be  is  nevertheless 
under  a  dnty  to  exndse  reaaonable  care  and 
skni  Id  tbe  performance  of  an  operation,  and 
hia  failure  to  do  so  la  a  tort  for  wbidi  a  re- 
covery may  be  bad.  Akiidge  v.  Noble,  114 
Ga.  049,  41  a  E.  78:  Hinkaa  t.  Smith,  12  Ga. 
App.  496,  77  S.  E.  660. 

2.  SuFnuunvi  or  PBrmoH. 

Tbe  petition  set  out  a  cause  of  action,  and 
the  general  and  special  demnrrera  thereto  were 
properly  overruled. 

Error  from  City  Oonrt  of  Americus;  W. 
M,  Harper,  Judge. 

Action  by  Blanche  EIrod,  by  next  friend, 
against  I*  F.  Orubba.  Demurrers  to  peti- 
tion overruled,  and  judgment  for  plaintiff, 
and  defendant  brings  error.  Afflnned. 

Sblpp  &  Sheppard,  of  Americas,  for  plain- 
tiff In  error. 

Maynard  &  Williams,  of  Amerlcue,  and  T. 
T.  James,  of  lAuupkln,  for  defendant  In 
error. 

STEPHENS,  J.   Judgment  affirmed. 
JENKINS,  F.  J.,  and  SMITH,  J.,  concur. 


(26  Oa.  App.  2M) 
8TAMFIELD  et  at  v.  HcOONNQN  *  Oa 
(No.  1106&) 

(Court  of  Appeals  of  Cfoorgla,  DIviaioa  Na  1. 

April  14.  1920.) 

(SvUabuM  bp  the  Court) 

1.  OnABAlITT  «=S>82(^PBniOIFAI.  AHD  ■U'kK* 

TT  •ssft,  1S2— LxABuirr  is  thb  sun 

WHSBS  TWO  aiON  AS  SUBBTW  AND  TTO  AS 
QITABANTOBS;  OttABANTOB  CAHHOT  BB  BUBD 
JOINTLY  WITH  FBINCIFAX,;  SUBErTT  KAT  BB 
SUED  SEFABATELT  EBOH  PBINOIPAI.. 

The  demurrers  to  the  petition  as  amended 
were  properly  overruled. 

(a)  "A  surety  may  be  sued  separately  from 
his  principal  (CHvil  Code  1910,  |  3559),  and  it 
is  immaterial,  under  ti»  facta  of  thia  case, 
whether  the  defendant  in  the  lower  court  be 
treated  as  a  guarantor  or  as  a  aorety." 

<b)  Where  four  penons  sign  an  agreement;  it 
can  make  no  difference  as  to  their  liability  that 
two  of  them  sign  aa  "sureties"  and  two  as 
"guaraotors."  It  is  not  what  they  adl  them- 
Bclves  in  signing  the  paper,  but  what  the  agree- 
ment and  the  facts  make  them,  that  fixes  th^ 
legal  liability. 

(c)  A  surety  can  be  sued  without  joining  his 
principal,  and  a  guarautmr  cannot  be  soed  ioia^ 
ly  with  Uie  principal  debtor. 

2.  TbIAL  «=>14S— CONIXICTS  XN  TEffrmONT  DO 
NOT  NECE8SABILT  BENDEB  DIBECTED  VERDICT 
EBBONEOUB. 

The  court  did  not  err  In  directing  a  verdlet 
for  the  plaintiff. 

(Additional  Svttabtu  bp  Sditoriai  8taft.) 

3.  CouBTS  «»488a>— Tbansfbb  BT  SvPBBiai 
GOUBT  TO  COUBT  OP  APPEALS  KCJMmATBB 
GONSTITUTTONAI.  QUESnON. 

Where  a  constitutional  question  was  sought 
to  be  raised  and  the  case  was  for  that  reason 
originally  transmitted  to  the  Supreme  Court, 
its  wder  that  the  case  be  transferred  to  Oe 
Cmit  ^  Appeals  ellminatea  the  eonatitutiinal 
que^loB. 

Error  fkom  Superior  Court,  Obattooga 
County ;  Moses  Writ^t,  Judge. 

Action  Iv  McOcmnon  &  Co.  against  L.  B. 
Stanfleld  and  otiben.  Jodgment  for  plain- 
tiff uptn  s  directed  verdlet,  and  defcandants 

bring  error.  AflQnned. 

On  March  31,  1915,  a  contract  was  entered 
into  in  which  McConnon  &  Co.  agreed  to  sell 
to  George  W.  Parker  certain  "medicines,  ex- 
tracts and  other  articles  manufactured  by  It." 
Attached  to  tbe  contract  was  tbe  following 
agreonent: 

"In  consideration  of  the  sum  of  one  dollar 
to  OS  severally  in  hand  paid  by  McConntm  ft 
(Company,  the  receipt  whereof  la  hereby  ac- 
knowledged, and  the  execution  of  the  within 
agreement  by  said  company,  and  the  aala  and 
delivery  by  it  to  the  party  of  the  seooaid  parCi 
of  its  medicines  and  other  artides,  we,  tin  us* 
deraigned,  securities,  do  hereby  Jolntiy  and  aev^ 
eralty  promise  and  guarantee  the  foil  and  etn- 
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plete  psyment  of  said  mecHdnes,  eitnietB  and 
«ther  arttdeib  at  tbe  time  and  place  and  In  the 
aoanner  m  hi  aaid  agreement  prorlded. 

**U  B.  BtanfleU,  [Seal.] 
*V.  A.  KeUett,  [SeaL] 
"tOuaranton  aiga  In  lak  OB 
ftbon  linw.] 

M.  Unrplier.  CSenU 
*t8nr«tr  dsB  bm.] 
«ax  p.  Henley.  [SaalJ 

"[Stuety  ■!«&  bm]" 

Plaintiff  sued  StanQeld*  EcUett,  Unrpb^, 
and  Henley,  alleging  In  part: 

"Petitioner  ihowe  that  heretofore,  to  wit.  on 
the  Slat  day  of  Mardi,  1916,  your  petitioner 
entered  into  a  contract  with  one  Qeorje  W. 
Parker,  then  a  resident  of  said  state  and  connty, 
under  whidi  yonr  petitions  undertook  to  s^ 
to  tbe  said  Parker  oertaia  wares,  goods,  and 
BMnAandlae,  whldi  tbe  aaid  Parker  agiaied  to 
pay  for  In  acoordance  with  the  terms  of  aald 
contract*  «  copy  of  said  contract  being  hereto 
attached,  marked  'Exhibit  A,'  and  made  a  part 
of  this  petltiim.  Petiti<Naer  shows  that  the  de- 
fendants hereinbefore  named  thereupon  executed 
to  your  petitioner  a  contract  of  guaranty  or 
■ecoriryship,  guaranteeing  to  yonr  petitioner 
the  payment  for  all  goods,  wares,  and  mercban- 
diae  sold  to  aald  Pariter  under  said  contract  A 
C(ipy  of  said*  CMitract  of  guaranty  or  secunty- 
ehip  being  hereto  attached,  marked  'Bxhibit  B,' 
and  made  a  part  of  tills  petition.  Tour  pett* 
tioner  shows  that,  acting  upon  said  contract 
with  said  Parker  and  upon  said  guaranty  and 
•ecurityship  of  said  defendants  herein,  your 
petitioner  sold  and  delivered  to  said  Parker 
goods,  wares,  and  merduutdise  In  tbe  sum  (tf 
<202.68;  that  tbe  aald  Parker  haa  paid  thereon 
the  sum  of  $18,  leaving  a  Inlance  due  your  pe- 
titioner Ib  the  «nm  of  $184.68,  which  said 
Paifcer  fetb  and  refuses  to  pay,  and  for  whldt 
said  amount  said  defendants  are  Indebted  to 
your  iietitioner  under  their  said  contract  by 
reason  of  the  default  of  tiie  said  Parker  to  pay 
said  amount,  a  copy  of  said  account  being  here- 
to attached,  marked  'Exhibit  O.'  and  made  a 
part  of  this  petitirai.  Petitioner  shows  that  it 
has  fully  com^ied  wltii  the  terms  at  said  con- 
tract with  the  aald  Oeorge  W.  Parker,  and  also 
with  th"  defendants  In  this  case;  that  It  has 
made  demand  for  the  payment  of  aald  amount ; 
but  that  said  amount  remains  due  and  unpaid. 
Petitioner  shows  that  it  is  thoudit  tiiat  aaid 
Parker  is  not  now  a  resident  of  said  state  and 
county  and  hia  wbereabonta  are  unknown  to 
your  petitioner,  though  yonr  petitiooer  is  ad- 
vised and  belh^ves  that  he  la  now  a  nonnsldent 
«(  the  state  <d  OeorgU  and  without  the  Jurisdic- 
tion of  tills  court** 

Demurrers  both  general  and  special  were 
filed  to  the  petition.  After  the  petiticHi  bad 
been  amended  to  meet  tme  of  the  special  de- 
murrers, the  demands  were  overruled  and 
the  case  proceeded  to  trial  Plaintiff  tendered 
in  evidence  certain  interrogatories  executed 
In  the  state  of  Minnesota.  To  the  reading  of 
these  interrogatories  to  the  Jur7  the  defend- 
anl«  filed  written  objections,  and  also  "oral- 
ly objected  to  the  introduction  of  said  dep- 
osiUous,  upon  the  following  constltntional 
grounds:  Tliat  the  Introduction  of  the  same 
would  oontrayene  and  dcprlra  dafcndanta  <rf 


their  rights  under  dr.  Code  189B.  sections 
5690,  6700,  6701,  and  upon  the  general  ground 
that  the  act  providing  for  the  taking  of  such 
depositions  out  of  the  state  by  notary  public 
upon  the  mere  notice  to  be  present  at  the 
place  in  a  for^gn  state  and  upon  the  day 
mentioned  is  cmitrary  to  public  policy," 
These  objections  wen  ovemded.  Whm  all 
tbe  evidoice  was  in,  the  court  directed  a  ver- 
dict tor  ttie  plaintiff,  nie  defendants '  ex- 
cepted. 

Wesley  Shrtvahlre,  of  Snmrnerrtlle^  tor 
plaintiffs  in  error. 

jQo.  D.  ft  BL  S.  Tajlor,  of  Sammervme^ 
and  Denny  ft  Wright,  of  Bome,  for  defend- 
ant In  error. 

BLOODWOBTH.  3.  (after  ■tattas  the  facto 
aa  above),  [t]  Becauaa  of  flw  oonatttDtiaiial 
question  sought  to  be  raiaed,  fills  case  was 
originally  transmitted  to  tbe  Snprone  Court 
That  court  ordered  that  the  case  be  trans- 
ferred to  this  court.  Xhls  eliminates  tba 
constUnUima]  qnestlGn  and  leaves  for  ns  ttie 
detormlnatlon  of  two  qnortioos  only. 

[1]  1.  Were  the  demorms  to  the  petition 
properly  overmledT  Tes.  Only  ttiree  ptints 
raised  by  the  demurrm  require  conaidera- 
Hon.  Tbe  otba  grounds  are  an  covered 
by  ttiese  One,  vxxxj/t  what  is  set  np  m 
the  amoidment  to  fiie  demnrrer,  and  that 
embraces  matter  for  plea  and  not  for  demur- 
rer. 

(a)  TIio  deurarrer  to  ttie  toorth  paragnvb 
ct  file  petition  all^ces  that  **waiil  paragraph 
fans  to  dlstlnctiy  set  torth  wbefiier  fiie  cim- 
tract  la  one  of  gnaranty  or  suretyship^  but 
all^^  that  It  Is  one  or  the  other,**  and  tbo 
"plaintiff  should  declare  In  bis  petttton  4Us- 
tinctly  whether  tiie  said  contraet  is  one  of 
guaranty  or  <»ie  of  surety.  It  cannot  be 
both."  Suit  was  not  tHnaght  against  Partm, 
the  party  who  signed  tiie  original  contract, 
and  who  purchased  file  goods  for  wliicih  pay- 
ment Is  being  sought,  but  against  fiiose  only 
who  signed  the  agreement  copied  In  fiie  fore- 
g(Ang  statement  of  Acts.  The  question  to 
be  determined  Is  whether  fiie  i^lntlff  Is  en- 
titled to  recover  against  tlie  defendants  upon 
the  cause  of.  actirai  set  ftvfii  In  the  prtltlon. 
Under  the  facts  of  this  case,  it  can  make  no 
difference  whether  those  who  signed  the 
mpreemeot  be  treated  as  gnaiantors  or  sure- 
ties. 

"A  surety  may  be  sued  separately  from  his 
principal  (ClvU  Code.  |  3669),  and  it  is  im- 
material, under  the  facta  ol  this  caae,  whether 
the  defendant  In  the  lower  court  be  treated  as 
a  guarantor  or  as  a  surety.  Small  Go.  v.  Clax- 
ton,  1  Oa.  App.  88  (2)  (67  S.  a  977)."  Amos 
r.  Continental  Trust  Co.,  22  Ga.  i^p.  848,  95 
S.  E.  1025  (2). 

'   In  Small  v.  Claxton,  supra.  Chief  Judge 
Bill  said: 

"Considering  fiiese  excerpts  bom  the  oplnltKis 
of  these  two  able  judstib  ws  are  ladlto  the  aen- 
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elusion,  that  wliile  Uiere  Is  a  diatiDCtlon  between 
these  two  classes  of  contracts,  it  is  a  distinc- 
tion vithoat  a  very  substantial  difference,  in 
so  far  as  liabilit?  is  concerned.  It  makes  no 
sort  of  difference  whether  the  ctmsideration  of 
tbe  contract  is  a  benefit  floirinf  to  the  maker, 
to  the  third  party  for  whose  benefit  the  con- 
tract was  made,  or  resnlte  in  an  injury  to  the 
promisee.  Is  either  event  the  substance  oi  the 
omtract  is  the  same,  and  the  maker  thereof 
undertakes  to  pay  the  debt  if  it  is  not  paid  by 
the  party  for  whose  benefit  the  contract  was 
made,  whether  it  be  a  guaran^  or  a  suretyship. 
The  contract  in  this  case,  following  the  distinc- 
titma  above  given,  seems  to  combine  some  of 
tiw  elements  of  sare^ship  and  aome  of  guaranty. 
It  Is  entirely  separate  from  the  obli^tiim  of  the 
principal  debtors  who  bought  the  goods  from 
the  plaintiff,  but  it  was  made  for  a  considera- 
tion flowini:,  not  to  the  maker,  but  to  the  parties 
for  whose  benefit  the  contract  was  made.  It  is 
perfectly  clear  that  the  maker  would  be  bound 
in  either  case,  if  the  other  allegations  In  the 
petition  of  the  plaintiff  are  proved.  Sims  v. 
Clark,  91  Ga.  302  [IB  S.  E.  158].  We  have 
little  sympathy  with  artifidsl  distinctioDS  be- 
tween  principles  of  law  which  present  no  sub- 
stantial difference  as  to  matters  of  right  and 
justice,  which  tend  to  confuse  rather  than  to 
enlighten,  and  to  furnish  loophdes  for  technical 
escapes  trom  contract  obligations.  The  impor- 
tant question  in  the  case  now  under  consider- 
ation is  whether  the  writing  is  a  valid  written 
obligaticm,  it  being  wholly  immaterial,  in  deter- 
mine this  Question,  whether  the  maker  of  tiie 
obligation  is  bound  as  aure^  or  guarantor." 

See,  also,  Johusosi  r.  Georgia  Fertilizer  ft 
OU  Ga,  21  Ga.  App.  630,  04  8.  Bl  8S0  (8). 

(b)  It  la  fnrthOT  urged  by  demurrer  that 
two  of  those  who  signed  the  agreement  signed 
as  "sureties"  and  two  as  "guarantors,"  and 
that  In  no  ev^t  can  they  be  sued  jointly.  It 
can  make  no  difference  In  their  liability  that 
two  of  tbem  designated  themselves  as  "sure- 
ties" and  two  as  "goarantors."  It  U  not 
what  they  call  tbemBelrea  in  signing  the  con- 
tract, bat  what  the  agreement  and  the  facta 
make  them,  that  fixes  their  liability.  See,  In 
this  connection,  Callaway  v.  Harrold  John- 
son &  Co.,  01  Ga.  112  (2).  In  this  case  all 
four  of  the  defendants  signed  the  same  agree- 
ment, and  all  are  liable  alike  whether  it  be 
as  surety  or  guarantor. 

(c)  The  seventh  ground  of  the  demurrer  is 
as  follows: 

"The  contract  as  sned  upon  shows  upon  Its 
face  that  plaintiff  cannot  recover  of  defendants 
without  first  securing  a  Judgment  and  ascertain- 
ing as  against  said  Parker  what  amount  is  due, 
and  without  first  exhausting  the  principal,  the 
•aid  Parker." 

There  Is  no  merit  in  this  contention.  If 
the  def^dants  are  snreties,  It  la  well  settled 
tluit  a  surety  can  be  sued  without  joining  the 
principal.  See  ClvU  Code  1910,  SS  3553,  3559 ; 
Johnson  r.  Georgia  Fertilizer  &  Oil  Co.,  su- 
pra, and  citatlcma.  If  the;  are  guarantors,, 
it  Is  fully  as  wdll  settied  that  tbey  cannot 
be  sued  Jointly  with  the  prtacipal  debtor. 


Sims  &  Achmnty  v.  Clark  ft  Co.,  01  Ga.  302, 
IB  S.  E.  158  a) :  Holmes  v.  Schwab  ft  Sona, 
141  Ga.  44.  80  S.  E.  813  (3) ;  Ga.  Casoaltr 
Co.  V.  Dixie  Trust  ft  Security  Co.,  23  Ga. 
App.  447,  08  S.  E.  414  (2):  that  "It  is  not 
necessary  that  the  creditor  should  obtain  a 
judgment  against  the  original  debtor  before 
suit  against  a  guarantor,"  Kalmon  t.  Scar* 
boro,  11  Ga.  App.  547  (3>,  652,  75  S.  B.  846  (8), 
848;  and  that  the  solvency  or  Insolvency  ot 
the  original  undertakers  In  such  a  snit  la  not 
material,  Penn  Tobacco  Co.  r.  Leman  ft  Co^ 
100  Ga.  428,  34  S.  E.  679  (2). 

[2]  2.  Did  the  conrt  err  In  directing  a  Ter- 
dict  for  the  plaintiff?  llliis  question  we  must 
answer  In  tbe  nesattre. 

"The  mere  fact  that  there  are  conflicts  in 
the  testimony  does  not  render  tiie  dlrectkn  of 
a  verdict  in  favor  of  a  party  erroneoua,  when  It 
appears  that  the-  ctmflicts  are  immat^ial,  and 
thot,  giving  to  the  opposite  party  the  benefit 
of  the  most  favorable  view  of  the  evidence  as 
a  whole  and  of  all  legitimate  infereneos  there- 
from, the  verdict  against  him  Is  demanded.** 
Dorris  v.  farmers*  ft  tf erduut^  Bank,  22  Ga. 
App.  S14  (6),  Slfi  (5),  06  S.  B.  4S0  09,  dS^ 
and  dt. 

Jn^tment  afllrmed. 

BROZIiBS,  0.  jr.,  and  LUKBi  J,,  ooncnr. 


(S  Oa.  App.  SO 
DIXON  T.  HTDB.   (No.  10750.) 

(Court  of  Appeals  of  Georgia,  Dividoa  No.  t. 
March  18,  1820.    Behearing  Doiiad  April 

7,  1020.) 

(BvUabiu  by  the  Go^) 

Courts  4=3188(8)— Cnr  coubt  or  Savarivab 

HAB  NO  jnaisDicnoN  or  jjt  Aocouimno 

BBTWKBN  FAKrNEBS. 

On  the  4th  day  of  June,  1817,  James  M. 
Dizon,  W.  C.  Peoples,  and  B.  A.  Hyde  entered 
into  a  general  copartnership  under  a  written 
agreement  ^e  business  to  be  c(mdacted  was 
wholesale  and  retail  dealers  in  lumber.  Dixon 
furnished  the  capital,  and  he  was  to  receive  T 
per  cNit.  interest  on  all  capital  fDmished  hr 
him  in  carii,  and  then  tim  net  profits  were  to 
be  divided,  rae-half  to  Dixmi,  one-fonrUi  to 
Peeples,  and  one-fourth  to  Hyde.  Qle  part* 
nership  was  to  commence  on  May  1,  1917,  and 
continue  only  so  long  as  it  was  agreeable  to 
all  parties,  with  the  right  to  he  terminated  by 
any  party  upon  24  hours*  notice.  In  the  erait 
of  dissoluticm,  Dixon  was  to  have  the  option  of 
buying  the  interest  oC  Peeples  and  Hyde,  cither 
or  both,  at  their  book  value.  If  he  rinsed  to 
do  this,  Peeples  and  Hyde,  dther  or  both, 
would  have  the  aame  option  of  pnrchaains 
Dixon's  interest.  If  this  value  could  not  be 
agreed  upon,  the  matter  was  to  be  referred  to 
sututory  arbitration.  Pe^Iee  voluntarily  with- 
drew from  the  partnership  in  September,  1917. 
Hyde  and  Dixon  continued  tha  budness  nntit 
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the  11th  dar  of  Febraary,  1918,  widont  any 
asreement  On  that  date  they  executed  an 
agreement  adopting  the  original  copartnerabip 
agreement,  with  the  modificati<Hi  that  Dixon 
was  to  receive  60  per  coit.  of  the  net  profits 
and  Hyde  40  per  cent,  of  the  net  profits.  On 
F^roary  14,  1919,  Hyde  withdrew,  and  there- 
after brought  suit  against  IHzon,  aeeking  to 
recover  bla  share  of  the  net  profits  between  Sep- 
tember, 1917,  vid  Febraary  11.  1918,  and  also 
the  book  valne  of  his  interest  from  the  latter 
date  up  to  the  time  that  he  withdrew  from  the 
partnership.  The  petition  set  out  the  con- 
tract and  all  of  the  above  facts  fnlly,  and  alleg- 
ed a  certain  amonnt  as  the  book  value  of  the 
interest  of  Hyde,  and  also  a  fixed  amount  as 
his  share  of  the  net  profita  for  the  period  of 
time  between  the  withdrawal  of  Peeples  and 
Una  agreement  between  Dixon  and  Hyde.  To 
this  petition  both  general  and  etwdal  dunnrrers 
were  filed;  the  general  demurrer  insisting  that 
the  dtj  court  of  Savannah  did  not  have  jnrto- 
diction  of  the  sabjectmatter  of  the  suit,  be- 
cause it  involved  an  accounting  between  part- 
ners. Held,  upon  a  careful  review  of  the  pe- 
tition as  amended.  It  Is  apparent  that  this  con- 
tentloQ  la  well  taken,  and  the  conrt  erred  in 
overraling  the  general  demurrer.  See  Paulk  v. 
Creech,  8  Ga.  App.  788(5).  742,  70  S.  B.  145, 
ana  dtationa.  Thla  nUing  readers  it  unneces- 
sary to  pan  upon  the  qnestioiis  raised  by  the 
special  demQiTer& 

Srror  frcon  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Suit  by  S.  A.  Hyde  against  J.  M.  Dixon. 
General  demurrer  to  petition  overruled,  and 
defendant  brings  error.  Reversed. 

Oabome,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiff  In  error. 

Hitch  &  Denmark,  of  Savantiah,  tot  de- 
fendant In  OTor. 

SMITH,  J.  Jndipneat  rerwsed. 


JENKINS,  P.  J^  and  STEBHBNiB,  J., 

CDFa 


con- 


<2S  Oa.  App.  244) 

HUMPHBBY  T.  STATE. 


(No.  11277.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April  14.  1920.) 

(Btfttabtu  bv  the  Court.) 

QaSMXNAL  UW  ^saOSl^  —  OORVZCTXOll  ICS 

FossBsaiNo  uqiroB  on  pboof  hot  oonnor- 

INO  DEFENDANT  WITH  OiTKNaS  WAS  CON- 
TBABT  TO  THE  EVIDEVOX. 

The  indictment  In  this  case  charged  that 
on  the  16th  day  of  February,  1919,  the  accus- 
ed "did  have  and  control  and  possess  spirituous, 
vinous,  malted,  fermented,  and  Intoxicating 
Uqnors  and  prohibited  liquors  and  beverages." 
The  evidence  for  the  state  showed  that,  in  the 
absence  of  the  accused,  the  sheriff  and  another 
seardied  the  dwelling  and  found  no  whisky 
therein,  but  they  *Yound  about  one  quart  in  a 
quart  bottle  in  his  comcrib.  It  was  covered  up 


under  the  com."  They  also  *'foand  a  gallon 
jug,  in  the  hogpen  near  the  house,  nearly  fall. 
It  was  covered  with  a  little  pine  straw  and  pine 
tops."  It  was  described  as  "a  brown  jug  with 
a  rope  tied  in  the  handle."  This  was  on  Sun- 
day, February  16^  1919.  The  evidence  ior  the 
defendant  showed  that  he  and  his  wife  went 
visiting  on  Saturday,  the  15th,  and  left  a  ne- 
gro named  John  'WnUams,  who  had  lived  with 
him  most  of  the  year.  In  charge  of  his  crib  to 
feed  his  hogs  and  other  stock  Saturday  night 
and  Sunday  morning.  Two  witnesses  swore 
that  they  saw  John  Williams  on  Sunday  morn- 
ing, the  10th,  with  a  brown  Jug  with  a  handle 
and  a  rope  tied  in  the  handle,  and  the  jug  had 
whisky  In  it,  and  John  WUUems  carried  the 
jag  of  whisky  towards  the  residence  of  the  ac* 
cused.  Another  witness  swore  that  he  went  to 
the  home  of  the  accused  late  Saturday  after- 
noon, and  there  was  no  one  Hxtn  except  John 
Williama,  who  was  "in  the  crib  shucking  com 
and  fixing  to  feed  the  mole  and  hogs.  He  had 
a  quart  bottle  there  In  the  crib,  with  some  whis- 
ky in  it.  •  •  •  He  sorter  had  it  covered  up 
with  com."  In  his  statement  the  defendant 
said,  in  part:  "Me  and.my  family  went  off  vis- 
iting on  Saturday  evening  before,  and  I  got 
back  just  as  the  sheriff  and  BIr.  Usry  were  leav- 
ing. It  was  not  my  Uquor  they  found.  I  didn't 
have  any.  I  didnt  know  there  was  any  on  the 
place.  I  left  a  negro  named  John  UTOIiams  in 
charge  of  everything  to  feed  my  hoga  and 
•tock.- 

The  only  drenmstance  connecting  the  defend- 
ant with  the  whisky  is  the  fact  that  It  was 
found  upon  bis  premises.  Under  the  evidence 
in  this  case  it  is  more  reasonable  to  believe 
that  the  whisky  belonged  to  John  Williams  than 
to  the  accused.  "Where  all  the  evidence  in 
the  case  wholly  faSs  to  connect  the  defendant 
with  the  commission  of  ttt  offenae  lAarged, 
but.  Ml  Uie  ctmtrary,  presenta  reaeonahle  hy- 
potiieses  of  his  innocence,  a  verdict  of  gi^ty 
is  without  evidence  to  support  it,  and  there- 
fore contrary  to  law,  and  such  verdict,  on  mo- 
tion for  a  new  trial,  should  be  set  aside  on  this 
general  ground."  Johnson  v.  State,  1  Oa.  App. 
129;  67  S.  B.  934(2).  The  testimony  in  this 
case  being  entirely  drcumstantia],  and  the  facts 
proved  being  consistent  with  the  innocence  of 
the  defendant,  and  failing  to  connect  him  with 
the  perpetration  of  the  crime  charged,  the  ver- 
dict was  contrary  to  evidence;  the  conrt  there- 
fore erred  In  overraling  the  motion  for  a  new 
trial.  Bailey  v.  SUte,  104  Oa.  680.  SO  8.  B. 
817.  See,  also.  Newman  v.  State,  26  Oa.  633. 

Error  fnim  Sapoior  CJoort,  GlaaoocA  Coim- 
tj;  B.  F.  Walker,  Jndge. 

Hugh  Hnmphrey  was  convicted  of  having 
and  poesessing  intoxicating  liquors,  his  mo- 
tion for  new  trial  waa  denied,  and  he  Inrings 
error.  Reversed. 

J.  O.  Newsoma^  ot  SandenvIUS)  tm  plain- 
tiff In  error. 

R.  a  Norman,  SoL  QtoL,  et  Wasbli^^, 
Ga.,  for  the  State. 

BIX)ODWOBTH,  J.  Jodgment  reversed. 

BBOTLES,  O.  J.,  and  LUKE,  J.,  otmcnr. 
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(25  0«.  App.  2») 

0AINB8TTLT/B  OROCBBT  CO.  T.  BASK  Olf* 
DAHLONBOA.   (Mo.  11108.) 

(Court  ol  Appeals  ot  Georgia,  XHtJiIoii  No.  1 
April  14.  1920.) 

(SvOabut  ftv  Cowt.) 

Gabnishuknt  «=>141  —  TnuE  <8=»9(3)— Oab- 
nishkb'8  mcK  FOB  AnswBBiHa  stated;  "UN* 

TU.  THE  FIB8T  DAT." 

In  the  auperior  court  the  garslihea  in  all 
cases  has  until  the  first  da;  of  the  second  term 
after  the  service  of  the  sunuBons  ot  gamiihment 
In  which  to  aasww.  The  wwds  **mitil  the  first 
day"  indnde  all  irf  tiiat  daj. 

[Dd.  Note^For  odier  deflnltlMia,  see  Words 
and  Phrases,  First  and  Second  Series,  TTntlL] 

Error  from   Superior  Court,  Lnmpklc 

Comity;  3.  B.  Jones,  Judge. 

Action  by  the  Galnearllle  Grocery  Company 
against  J.  W.  Lonsford  and  the  Bank  of 
Dahlonega.  garnishee.  An  order  w&s  entered 
refusing  to  strike  garnishee's  answer,  plain- 
tiff's motion  ft>r  Jndgmrat  against  the  ga^■ 
nlshee  was  orermled,  and  plaintiff  brings  er* 
ror.  Affirmed. 

W.  S.  Galllard,  of  DBblainega,  for  plaintiff 
in  error. 

O.  J.  UOy,  of  GalneBTlUe^  tor  defendant 
In  error. 

BLOODWOBTB,  J.  On  January  S»,  1919, 
an  attachment  was  Issued  In  favor  of  the 
GalnesvlUe  Grocery  Company  agabist  J.  W. 
Lunsford,  and  made  retotnable  to  Ute  April 
term  of  court  On  February  6  summons  of 
garnishment  was  aerred  npon  the  Bank  of 
Dahlmega,  directing  tbe  bank  to  answer  at 
fbe  April  term  of  conr^  vMi±  was  the  ap- 
pearance term  of  iba  attachment  castf;  tbe 
trial  term  being  ftm  October  term, 
attacbment  case  wu  entered  on  the  docket, 
but  In  this  entry  there  was  no  reference  to 
the  garnishment,  and  there  was  no  separate 
entry  of  the  garnishment  case.  A  declaration 
In  tbe  garnishment  caao  was  filed.  On  the 
first  day  of  tbe  October  term  of  tbe  court, 
the  attadiment  case  was  readied  in  its  order 
on  the  call  of  the  Issue  docket,  and  verdict 
and  Judgment  were  rendered  against  the  de- 
fendant. Thereupon  tbe  attorney  for  the 
plaintiff  presented  to  the  court  for  his  signa- 
ture a  judgment  against  tbe  garnishee.  Up- 
on an  examination  of  the  docket,  tbe  judge 
discovered  that  the  garnishment  case  was 
not  on  It.  and  tbereup<Hi  entered  it  himself 
on  the  docket  When  the  Judge  Inquired 
whether  any  one  represented  the  bank,  an 
attorney  said  that  be  did  and  asked  for  a 
short  time  in  which  to  investigate.  Time 
was  allowed  him,  over  the  objection  of  coun- 
sel for  plaintiff.  During  tbe  day  an  answer 
was  filed  by  tbe  bank.  On  the  next  day  a 
written  motion  was  made  by  the  plaintiff 


(Ga. 

to  strike  the  answer  of  the  bank,  one  of  the 
grounds  of  which  was  that  it  was  "not  sworn 
to  properly,"  and  tbe  substance  of  the  other 
grounds  was  tbat  tbe  answer  was  filed  too 
late.  After  argument  tbe  Judge  passed  Qie 
following  order: 

"The  within  motion  Is  overmled  and  disal- 
lowed tor  tbe  following  reasons:  On  the  fitit 
day,  of  the  October  term,  1919,  of  this  oourt, 
and  inunedlately  after  a  verdict  and  judgment 
against  Lunsford  in  favor  of  plalotifl  had  been 
rendered,  plaintiff's  counsel  presented  to  the 
court  a  prepared  judgment  againat  the  defend- 
ant in  garnishment  (Uie  bank),  and,  examining 
the  docket,  no  such  case  appeared,  and,  calling 
attention  to  that  fact,  counsd  for  the  bank 
asked  for  a  short  time  to  investigate  the  matter. 
The  case  was  then  entered  on  the  court  docket* 
after  which,  and  during  said  first  day  of  said 
term,  the  defendant  in  gemisbment  presented 
Ita  answer  as  appears." 

To  Uils  <n^r,  and  also  to  13ie  refusal  of 
the  Judge  to  grant  plalntifra  original  and 
oral  motion  to  entet  Judgment  "ga^Mt  tbe 
gamlsbee,  tbe  plaintiff  ezcqtted. 

The  court  did  not  en  In  tbese  mlingi, 
for  "In  tbe  superior  court,  under  Gtril  Oode, 
II  4651.  4709  [ff  6097,  5209  of  the  OtU  Gttde 
of  1910],  tbe  gamlsbee  In  all  caaea  has  nnttt 
tbe  first  day  of  the  second  term  after  the 
service  of  tbe  summons  of  garnishment  In 
wbicli  to  answer."  Averbacfc  t.  Sf^vey.  122 
Ga.  18, 49  S.  B.  748  Bee,  also,  Sand««  t. 
Miner,  60  Ga.  6&4  a) :  Uverpool,  et&.  In- 
surance Ca  V.  Savannah  Grocery  Oo^  j97 
Ga.  746,  747.  2S  S.  R  828;  JarreU  v.  Ouann, 
105  Ga.  141.  31  S.  E.  149.  Section  5007  ot 
tbe  Civil  Code  of  1910  Is  as  follows: 

"When  any  person  summoned  as  gamlsbfea 
tails  to  appear  in  obedience  to  the  summons,  ana 
anawer  at  tbe  first  term  of  the  court  at  whidt 
he  is  required  to  appear,  dte  ease  shaU  stand 
eontlnued  unHt  ih«  neat  term  of  the  oourt;  and 
if  he  should  fidl  to  appear  and  anmsr  moU 
necft  term,  the  plaintiff  may,  on  motion,  have 
Judgment  agalnHt  him  for  the  amount  of  the 
judgment  he  may  have  obtained  against  the  de- 
fendant in  attachment,  or  so  much  thereof  as 
shall  remain  unpaid  at  the  time  tbe  judgment 
is  rendered  against  tbe  gamiabee;  and  the 
court  may  continue  the  case  until  final  judgment 
is  r«idered  against  the  defendant  in  attadi- 
ment'*    (Italics  ours.} 

In  Rogers  v.  Cherokee  Inm,  etc,  Co.,  79 
Ga.  717  a)>  U  was  held: 

"Where,  in  a  motion  for  new  trial,  tbe  movant 
Is  allowed  until  a  certain  day,  time  or  term  to 
prepare  and  file  the  motion  and  approved  brief 
of  evidence,  tbe  word  *until'  includes  aaA  day, 
term  or  time,  and  if  proper  action  be  taken  at 
tbat  time,  it  is  in  season.  [Board  of  Comnus- 
sioners  of  Qlynn  County  Academy  >.  Dart]  67 
Ga.  766.'' 

In  Atlanta  Journal  v.  Brun8wi<±  PnblUh- 
Ing  Co..  Ill  Ga.  722,  36  S.  a  929,  Justice 
Uttle  said: 
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"It  18  Ukevfse  true  that  the  rights  of  the 
diligent  creditor  require  a  prompt  compliance 
with  the  law  tax  the  part  of  the  gamlahee.  It 
has,  however,  been  reiwatedly  mled  hj  this 
court  that  drcamstaoces  may  arise  in  which  tha 
gamiahee  ought  not  to  have  judgment  rendered 
againat  him  for  failnre  to  answer  at  the  exact 
time  required.  Gamiabmoit  ia  bat  a  inbotitate 
fw  a  proceeding  in  equitgr." 

See  Russell  t.  Freedman's  Saving  Bank* 
of  Macon,  50  Ga.  676. 

The  above  mllngs  cover  all  that  Ifl  Insisted 
npui  in  the  brief  of  plalnUfl  In  error. 

Judgment  afllrmed. 

BBOYLBS,  Ob  in  ftod  LUKB,  omtcar. 


(ffi  Oa.  App.  8) 

WOODALI/  V.  STA^TB.  (Na  lUSL) 

(Oonrt  of  Appeals  of  Georgia,  DivUgo  No.  1. 
Mardh  2,  l^a   On  Motion  for  Belieariii& 

April  18.  1920.) 

(8t/fUbu§^  Im  ike  Oowrt.) 

1.  CmcnrAi.  law  «=>6T6CU)  —  Demand  won 

TBUL  NOT  CAUSE  FOB  DIBOHABOE  UnASB 
QUALITIKD  JVBT  nfPAITEIJEn  TOE  TEBH. 
At  the  September  adjoamed  term,  1818,  the 
accused  filed  a  demand  for  trial,  which  was 
allowed  by  the  court  and  entered  on  the  min- 
utes. At  the  next  June  term  bis  counsel  filed  a 
motion  in  which  be  alleged  the  filing  of  the 
demand,  and  that  he  had  been  present  In  court 
and  ready  for  trial  at  every  term  since  the  de* 
mand  was  allowed,  and  he  prayed  the  court 
"for  a  direction  of  a  verdict  of  not  guilty.** 
Treating  this  as  a  motion  for  discharge  und^ 
the  demand,  it  was  properly  overruled.  Nether 
the  motion  nor  the  evidence  introduced  on  the 
trial  thereof  show  that  at  the  term  when  the 
demand  was  allowed  and  at  the  next  succeeding 
term  there  were  jur<M  impaneled  and  qualified 
to  try  the  accused.  "Demand  for  trial  is  not 
cause  for  discharge,  unless  at  tha  tenn  when 
the  demand  was  made  and  at  the  next  succeed- 
ing term,  there  were  Juries  Impaneled  and  quali- 
fied to  try  the  prisoner.  That  there  were  such 
juries  at  both  terms  must  appear  to  the  Su- 
preme Coart  affirmatively,  in  order  for  it  to 
reverse  a  judgment  of  the  superior  court  deny- 
ing discharge."  Boebuck  v.  State,  57  Ga.  154 
(1.  2).  See.  also.  Pen.  Code  1910,  S  963;  Ad- 
ams V.  State,  65  Ga.  516,  517(1);  Hnnley  v. 
State.  105  Ga.  088.  ai  S.  B.  643. 

2.  Omission  to  chabqk  oir  onctniaiAHTZAL 

EYIDBKCB. 

Under  the  facts  of  this  case,  and  in  view 
of  the  charge  given,  the  court  did  not  err  in 
failing  to  charge  on  circumstantial  evidence. 

3.  Cbiminaz.  law  «=>918(10,  11)— Pbejudi- 
cial  bemabk8  or  ooubi  rot  obottnd  fob 
new  tbial  unuc8s  motion  tob  mibtbial 

BBF08BD, 

The  sixth  ground  of  the  motion  for  a  new 
trial  alleges  that  the  use  of  certain  words  by 
tha  eoort  in  the  preaence  of  the  jury  during 
the  progress  of  the  case  was  harmful  error  and 
prejudicial  to  the  movant.   No  motion  to  da- 


dare  a  mistrial  was  made  on  aooount  of  tiio 
alleged  prejudicial  remark.  "Prejudicial  r^ 
marks  of  the  court  in  the  presence  and  hearing 
of  tha  jury  are  not  ground  for  a  new  trial,  un- 
less a  motion  to  declare  a  mistrial  on  that 
ground  has  been  made  and  refused."  Harrison 
V.  State,  20  Ga.  App.  157(8).  160(6),  92  &  E. 
970,  971. 

4.  Cbxmxnal  law  «=>1160--  Appro ybd  vmt- 
Dior  BuroosmD  bt  smniiOB  vnu;  hot  bb 

DI8TCBBID. 

There  is  evidence  to  rapport  tba  finding  of 
the  jury,  which  was  approved  by  the  trial  judge, 
and  the  verdict  vriU  not  be  disturbed  by  this 
court. 

On  Motion  for  Rehearing. 
(Additional  SyOabut  by  Bdiiorial  Staff.) 
G.  Gbuinai.  law  «s»1028— Onlt  QTJEsnoHa 

PASBED  upon  below  CAN  BE  BBTIXWEOt. 

A  question,  neither  raised  nor  passed  upon 
in  the  lower  court,  cannot  be  considered  by  a 
reviewing  court, 

6L  CBDaNAL  LAW  «Sb1129(8)— ABnONMEHX  09 
KBBOB  TO  BETUSAL  TO  OXSCHABfin  DKIUIDAnT 
HELD  INCOMPLBTB. 

An  assignment  of  error  to  a  refusal  to  dis- 
charge defendant  under  his  demand  for  trial  waa 
incomplete^  where^  though  alleging  tiiat  at  S^ 
tember  term  at  which  demand  was  entered 
and  at  the  December  term  "juries  were  pres- 
ent and  qualified  to  try  said  defendant,"  it  did 
not  show  that  there  was  a  Jury  present  quali- 
fied to  try  the  case  when  the  demand  was  made, 
Off  that  case  waa  not  continued  by  cwisent  or 
that  failure  to  try  was  not  dne  to  a  vnluntaiy 
act  of  accused. 

7.  CBmiNAL  LAW  «»676(6)  —  Demand  fob 

TBIAL  WAIVXD  BX  CONTINUANCE  OBANTBD. 
A  waiver  of  a  demand  for  a  trial  would  re- 
sult from  a  continuanoe  granted  on  the  motion 
of  the  accused*  or  from  any  other  act  on  hia 
part  affinnativdy  showing  that  he  consented  to 
pasring  the  case  until  a  subsequent  term. 

B^Tor  from  Superior  Court,  De  Kalb  Coun- 
ty; Jobn  B.  HutclKHHi,  Judge. 

Otis  Woodall  was  prosecuted  for  an  of- 
fense, and  tnna  the  judgment  be  brings  er- 
ror. Aflarmed. 

Paul  L.  Lindsay,  of  Atlanta,  for  plaintiff 
In  error. 

Geo.  M.  Napier,  SoL  Gen.,  of  Decatur,  for 
the  State. 

BLOODWORTH,  J.  Judgment  afilnned. 
BR07LES,  C.  J.,  and  I/UEE,  J.,  concur. 

On  Motion  for  Rehearing. 

BLOODWORTH,  J.  In  the  motion  for  re- 
hearing filed  In  this  case,  it  Is  alleged  that 
this  court  overlooked  certain  recitals  in  the 
bill  of  exceptions  and  certain  decisions 
this  court  and  of  the  Supreme  Court.  Net 
ther  tbe  recitals  nor  the  decidons  were  over^ 
looked.  This  court  can  review  such  questions 
only  aa  the  record  shows  were  made  and 
passed  upon  by  tbe  trial  coart  In  this  case 


0s»For  otfier  casM  wm 
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the  record  eOiows  that  a  written  appUcatlon 
was  made  for  the  direction  of  a  verdict  of 
not  guilty.  The  court  had  no  right  to  di- 
rect a  verdict  of  not  guilty  even  though  ev- 
erytliing  had  heen  done  necessary  to  the  dis- 
charge of  the  defendant  under  his  demand 
for  trial.  This  court  treated  the  application 
as  one  tor  a  discharge  ot  the  defendant  The 
trial  Judge  passed  upon  the  motion  as  made 
and  the  evidence  introduced  thereon,  and,  aa 
said  In  the  original  opinion — 

"Neither  the  motion  nor  the  evidence  Intro- 
duced on  the  trial  thereof  showed  that  at  the 
term  when  the  demand  was  allowed  and  at  the 
next  sQceeeding  term  there  were  juries  im- 
paneled and  qualified  to  try  the  aeensed." 

[I]  The  pn^Kwlttfm  urged  In  the  motion 
tar  a  rdiearing  was  not  preaented.  to  the 
trial  Jndge,  but  aroeara  fbr  tbe  first  time 
in  the  bill  of  exceptions,  and  the  principle 
Is  settled  that  a  qnestlon  neither  raised  nor 
passed  npon  in  the  lower  court  cannot  be 
considered  by  a  revlewlny  court.  Mewbom 
V.  Weltzer,  15  Oa.  App.  668.  84  B.  B.  141  (2) ; 
Oontinental  Aid  Association  v.  Hand.  22  Oa. 
App.  726,  97  S.  B.  206,'  and  cases  dted; 
Patterson  Bank  <tf  Alapaha,  148  6a.  3S6. 
367,  96  S.  E.  868;  Bolton  t.  City  of  New- 
nan.  147  Oa.  400,  94  a  E.  236. 

[t,  7]  In  addition  to  the  above  the  asirtgn- 
ment  of  error  In  the  Mil  of  oceptlons  Is  in- 
complete. While  It  la  alleged  that  at  the  Sep- 
tember and  December  terms,  1918,  "juries 
were  presoit  and  qualified  to  try  said  de- 
fendant, and  defendant  was  not  glToi  a  tri- 
al," it  does  not  appear  that  Oiere  was  a 
Jury  present  and  qualified  to  try  the  case 
when  the  demand  was  made.  Hall  v.  State, 
21  Oa.  148  (2).  Nor  does  It  appear  that  the 
case  was  not  continued  by  the  consent,  or 
the  failure  to  try  was  not  due  to  some  vol- 
untary act  of  the  acciised.  "A  waiver  of  the 
demand  would  result  from  a  continuance 
granted  on  the  motion  of  the  accused,  or 
from  any  other  act  on  his  part  showing  af- 
flrmatlTely  that  he  consented  to  passing  the 
case  until  a  subsequent  term."  Walker  v. 
State,  89  Ga.  482,  16  S.  E.  653,  See,  also, 
Flagg  V.  State,  11  Oa.  App.  37  (1),  88  (1.2), 
74  S.  B.  562,  and  cases  (dted. 

Rehearing  denied. 

BBOTLBS,  a  J.,  and  LUKB,  J.,  concur. 


(2S  Ga.  App.  23T) 

OLABK  T.  STATE.  (No.  112290 

(Court  of  Appeals  ot  Georgia,  Diviskn  No»  1. 
AprU  14,  1920.) 

(Bvllabu4  hv  fha  Court.) 

1.  IirOIOnOENT  AND  IHrOBlUTZOK  4s»87(!^ 
Time  «=3l5— Mohtb  is  undebstood  to  be 

OF  THE  CU&BGHT  TEAR. 

"Ordinarily,  when  a  month  Is  referred  to,  it 
will  be  understood  to  be  of  the  earrmt  year. 


unless  from  the  connection  it  appear  tluit  an- 
other Is  Intended." 

2.  Cbiuihaz.   uw  ^1172(6)— iNSTBUOnOS^ 
AS  TO  TIUB  OF  OFFENSE  HELD  HARMLESS. 

There  wa«  no  harmful  error  in  the  diarfs 
of  which  complaint  la  made. 

3.  Intoxicating   liquobs  «s>286(1^— Ehn- 

DENCE  HELD  TO  SUSTAUT  COHTICTION  FOE 
UNLAWFUI.  ICANDFAOTnaiRa. 

There  was  evidence  to  support  the  verdict. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Gbarile  Clark  was  convicted  of  unlawfully 
distilling  and  manufacturing  intoxicating  liq- 
uors, and  he  brings  error.  Affirmed. 

An  indictment  was  returned  on  July  10, 
1919,  which  charged  that  on  the  7th  day  of 
June,  1919,  the  accused  "did  unlawfully  dis- 
till, manufacture,  and  make  alcoholic^  spir- 
ituous, vinous,  malt,  and  mixed  liquors  and 
whlskya,  which,  If  drank  to  excess,  would 
produce  Intoxication."  The  accused  was 
trtedonthel5tbdayof  July,  1919.  Theah^ 
Iff  testified: 

"I  know  the  defendant,  Charile  Clark.  I 
recently  arrested  him  at  ids  home  In  Tatnall 
connty.  It  was  on  Sunday  I  arrested  him,  in 
the  afternoon.  I  saw  a  stUl  right  there  on  tiie 
place — as  to  bow  long  ago  I  was  at  the  hcMue  of 
Charlie  Clark  and  arrested  him.  It  was  some- 
thing right  abont  the  lat  of  June,  about  the 
6th  or  7th,  somewhere  almg  there." 

Wallace  Clark,  sm  of  the  defendant,  tes- 
tified: - 

"I  know  Charlie  Clark.  He  Is  my  faOier.  I 
know  about  his  having  a  whisky  sdU  th«e  oo 
Ikis  place.  He  had  it  on  the  edge  ot  the  brandi 
there.  I  seen  him  operating  that  still.  *  *  • 
He  was  making  wbiaky.  *  *  *  I  seen  him 
making  that  whisky  five  or  six  times.  I  helped 
him  make  It.  *  *  *  As  to  how  long  it  was 
that  my  father  was  making  whisky  down  there, 
it  was  about  a  week  after  be  come  home  from 
the  farm,  Perry  Jenkins'  farm.  As  to  whether 
that  has  been  four  or  five  months,  he  come  home 
since  the  middle  of  March.  It  waa  alnee  Umd 
that  I  seen  him  making  the  whisky." 

The  defendant  was  convicted  and  filed  a 
motion  for  a  new  trial,  the  grounds  of  which, 
besides  ttte  usual  gen«al  grounds,  were  as 

follows: 

"Bccaase  the  evidence  in  said  ease  Calls  to 
show  that  the  oSmse  charged  waa  committed 
since  the  passage  of  the  act  of  March  28,  1917, 
under  which  the  indictment  was  foimd,  as  shown 
in  the  charge  of  the  court  Because  the  evidence 
fails  to  disclose  that  said  oftcnse  was  committed 
within  the  statute  of  limitntions,  and  that  it 
is  not  barred  by  the  same.  Because  the  court 
erred  In  charging  the  jury  that  If  they  ftxind 
that  the  defendant  had  committed  said  offense 
'at  any  time  after  the  28th  of  hfarcb,  1917.* 
they  would  he  authorised  to  convict,  when  said 
charge  should  have  limited  the  same  to  r.  date 
prior  to  the  dato  of  the  indictment." 
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B.  G.  OoIUxis,  oC  BefilBvine^  tn  xda!nttff  In 

3.  Sozton  Daniel,  S(d.  Gen.,  of  daxton,  for 
tbe  State. 

BLOODWORTH,  J.  (after  staUng  the  facta 
as  above).  [1]  1-  "Ordinarily,  when  a  montli 
la  referred  to,  It  will  be  understood  to  be  of 
tbe  current  year,  unless  from  the  connection 
It  appear  that  another  Is  Intended."  Tipton 
r.  State,  U9  Ga.  SOt,  46  S.  O.  436  (2).  See, 
a3ao.  Flail  t.  Stat^  28  Ga.  S74,  99  S.  B. 
61,  and  dt 

[2]  2.  AH  tbe  evidence  ehowbig  that  tbe 
offense  was  committed  some  time  during  the 
year  1919  and  prior  to  ttie  finding  of  tbe  In- 
dictment, it  was  not  errcff  barmfol  to  tbe 
accused  Cor  the  Judge  to  charge  tbe  Jury  that 
tbey  would  be  authorised  to  convict  tbe  de- 
foidant  if  they  fonnd  that  tbe  offense  was 
onnmltted  at  any  time  after  tbe  28th  of 
March.  1917  (Laws  1*917,  p.  7).  See  Flair  v. 
State,  anpra,  and  dt. 

[3]  8.  There  was  sufficient  evidence  to  sup- 
port the  verdict,  and  the  court  properly  over- 
ruled the  moti<m  for  a  new  trial 

Judgment  afltimed. 

BBOYIiES,  CL  J.,  and  LUKB,  J.,  omcnr. 


(2S  Oa,  App.  170) 

DANZIiBT  V.  STATE.    (No.  11027.) 

(Court  of  Appeals  of  Geoi^a,  Dividon  Na  1. 
AprU  IS.  1920.) 

(ByOdbut  by  the  Court.) 

1.  OBmnrjkL  uw  «=96&i^  —  ConninrAiTCE 
WOR  ABSBHos  OF  wrrinta9  who  hao  xjot  the 

aiATX  PSOPEBI.T  DBNUD. 
.The  coort  did  not  err  in  denyinc  the  de- 
fendant's application  for  a  cootiauaDce,  wlii<di 
was  based  on  the  absence  of  s  witness  who  had 
not  been  sobpcenaed  and  who  was  not  shown 
to  reside  within  the  jurisdiction  of  the  court, 
but  whok  aooording  to  the  best  Information 
obtainaUa  the  sheriff  in  seeking  to  aerve 
tiw  BBbpcena,  had  1^  this  atate  and  enliated  in 
the  United  States  navy.  Park's  Penal  Code,  1 
987. 

2.  OBDcmAL  uw  4s»10M('O  —  HonoH  roa 

KKW  TBOASt  OOHPUIKIHO  OT  ADJOBBIBILITT 

or  nvmaNCE,  but  not  sBnina  it  out,  fbb- 

aSNTB  KOTHXHO  FOB  BSVIEW. 

A  ground  of  a  motion  for  a  new  trial  com- 
plaining of  tbe  admissibility  of  certain  evidence, 
but  failing  to  set  out  the  evidence  as  a  part  of 
the  ground,  or  to  annex  it.  as  an  exhibit  to  the 
motion.  preaentB  no  question  for  decision.  See 
Park's  Penal  Code,  i  1086.  and  citations  on 
••Assignment  of  Error."  The  second  ground  of 
the  amendment  to  the  motion  for  a  new  trial 
comes  within  this  rule. 

8.  CnOlZKAL  LAW  «S9829(1)— BxrUBAL  OF  IN- 
BTRUCTION  AXJOADT  OIVXH  IX  SUBSrAHCB  18 
HOT  KBBOB. 

Where  a  proper  instmctkm  Is  duly  request- 
ed In  writing  and  is  refused,  but  the  Judge,  in 


Us  own  word^  gives  In  fall  to  tiie  Jury  the  sub- 
stance of  Qie  requested  dkaige,  the  refusal  af- 
fords no  cause  for  a  new  trial.  See  Park's 
Penal  Code,  g  1087,  and  citations  on  "General 
Charge"  and  on  "Requests."  The  third,  fourth, 
and  fifteenth  grounds  of  the  amendment  to  the 
motion  for  a  new  trial  In  this  case  come  within 
this  rule. 

4.  CnmiHAi.  IJLW  i&=s»S61(l).  784(1)— GnABOB 

AS  TO  BEASOMABU  DOUBT  DOBB  HOT  NECBS- 
BITAIB  inSTBUCTIOR  ON  WEIGHT  OF  OIBCUH- 
STANTIAL  BVniBNCE. 

The  law  of  reasonable  doubt,  as  defined  by 
section  lOlS  of  the  Penal  Code  1910,  is  applica- 
ble to  every  criminal  case,  whether  dependent 
upon  positive  or  clrcomstanial  evidence;  and 
the  mere  giving  of  this  prlndple  in  eharge  to 
the  jury  can  never,  of  itadf  ^ne,  necessitate 
an  Instmction  upon  the  weight  of  drcumstan- 
tial  evidence.    Smith  v.  State.  125  Oa.  296.  M 

5.  B.  127.  The  fifth  ground  <^  tbe  amendment 
to  tbe  motion  for  a  new  trial  is  therefore  with* 
out  merit. 

fi.  CMoavAX,  uw  <sai790— Faxlitbb  30  in- 

BTBUOT  3VST  TO  APPLY  THE  UW  TO  THE  TE8- 
TUCONT  WAS  NOT  EBBOB. 

The  court  instructed  the  jury  that  they  were 
the  judges  of  the  law  and  of  the  facts  in  the 
case,  and  that  they  Should  take  the  law  as  given 
them  in  cbaige  and  ascertain  the  facts  from  the 
tesdmony  of  the  witnesses  and  from  the  state- 
ment of  the  defendant.  There  is  no  merit  in 
the  complaint  that  the  court  did  not  further  In- 
stroct  the  Jory  to  apply  "tbe  one  to  the  other" 
and  make  tbeir  verdict  accordingly. 

&  Chabqe  as  to  accokfuoe's  testtuont. 

The  charge  complained  of  touching  the 
weight  to  be  given  the  testimmiy  of  an  accom- 
plice was  full  and  fair,  and  was  in  accord  with 
section  1017  of  the  Penal  Code  of  1910. 

7.  Cbiuinal  law  Kulb  a8  to  con- 
flict IN  TE8TDC0HT  OF  TWO  WnNBBBBB  FOB 
THE  BTATB  WAS  AS  AnUOABUE  AS  IF  ONB 
WAS  OFIllBBD  BT  BTATB  AHO  TBM  OTHBE  BT 

AOCUSEA 

The  defendant  introduced  no  witness.  There 
was  conflict  in  the  testimony  of  two  witnesses 
introduced  by  the  state.  The  court  gave  in 
charge  the  usual  rule  touching  conflicts  in  tbe 
testimony.  Complaint  is  made  that  tins  ruie 
was  inapplicable,  because  the  sole  conflict  in 
the  testiinony  was  between  two  witnessea  for 
the  state,  field,  tbe  rule  was  ss  applicable  as 
if  fme  of  the  witnesses  had  been  sworn  and  In- 
troduced by  the  state  and  the  other  by  the  ac 
cused.  Skipper  v.  State,  CO  Qa.  6S(3);  See- 
sions  V.  State.  6  Oa.  App.  836,  64  &  BL  1101(2). 

8.  Chabqe  oh  oonspibact. 
The  charge  on  conspiracy  (comxdalned  ot  in 

ground  9)  is  not  subject  to  the  criticism  that  it 
held  tbia  defendant  responsible  for  a  conspiracy 
solely  between  the  other  two  defendants  who 
were  jointly  indicted,  but  not  tried,  with  Um. 

9.  CniHiNAL  LAW  ^=3G9(4) — Act  of  bach  oon- 
bpieatqb  becoheb  the  act  of  all. 

Where  a  conspiracy  to  commit  the  offense 
charged  in  the  indictment  is  ahown  between  two 
or  more  jointly  indicted  defendants,  the  act  of 
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eadi  conspirator  In  fartheranee  of  the  common 
purpose  becomes  the  act  of  all,  rendering  each 
defendant  a«  fully  responsible  therefore  as  If 
he  hod  done  the  act  himselt .  Beera  t.  State, 
135  Oa.  811,  09  S.  B.  086  a).  The  charge  com- 
pialnad  of  In  gromid  10  was  tlieretore  not  sub- 
ject to  the  eritleism  made 

10.  Cbiminal  law  «=»1064(7)  —  Gbouhd  ros 

NEW  TKIAL  OOMFIAININQ  OF  OHABOK  PUT 
OF  WHIOH  n  ABSTBAOTLX  OOBBKCI  MOT  OOll- 
BXDnUX 

Where  a  ground  of  a  motion  for  a  new 
trial  contains  a  lengthy  excerpt  from  the  charge 
of  the  court,  at  least  a  part  of  which  is  ab* 
stractly  correct,  and  the  <mly  assignment  of 
error  is,  "Movant  contends  that  this  is  error  be- 
cause it  is  not  a  correct  statement  of  the  law," 
it  affords  no  cause  for  a  new  triaL  Cobb 
State,  70  6a.  601(1) ;  MiUer  t.  State,  121  Ga. 
18S,  48  S.  D.  004(2);  Graham  v.  Stats,  125 
Ga.  48.  5&  8.  B.  816(8).  Tbia  elerenth  and 
twelfth  grtnmds  of  the  amifindment  to  the  motion 
for  a  new  trial  come  within  this  rule. 

U.  LAJtCXNT  «=»27— A  CONSPXBATOB  BEHAIIV- 
XHO  IN  OODNTT  WHKRK  OONBPIBAOT  FOBlfBD 
WHIIA  UBCENT  IS  OOKUITTBD  IN  ANOTHBB 
COONTT  IS  BESPONBIBLB. 
Where  two  or  more  thieves  conspire  to  steal 
an  automobile,  the  fact  thai  the  conspiracy  is 
formed  in  one  county  and  the  larceny  commit- 
ted in  another  does  not  lessen  tlie  responalbility 
of  a  conspirator  who  remains  in  the  first  county 
while  the  larceny  instigated  by  him  is  being 
committed  in  the  other.   Pen.  Oode  1910,  {  45; 
Pinkard  v.  State,  80  Ga.  757(4);  Dackett  t. 
State,  93  Ga.  415,  21  S.  E.  73  (1).   The  court 
therefore  did  not  err  in  charging  as  complained 
of  in  ground  IS. 

12.  GnUXRAI.  UW  «S»7S0^— BVIDBNCB  BBLD 
ROT  TO  AUTBOBIZB  AN  INBTBUOTION  AS  TO 
WSBTHEB  ONS  WHO  HOTXFXBD  8HEBIIT  OF 
FACTS  AND  TEBTXFUD  FOB  TBM  8TATI  WAS 

AN  ACCOICPLICK. 

Where  the  uncontradicted  evidence  showed 
that  the  three  indicted  defendants  carried  the 
stoloi  automobile  to  the  hrane  of  a  fourth  per- 
son, that  tMs  person,  upon  learning  of  the 
larceny,  advised  the  defendants  to  take  the 
machine  back  to  its  owner  at  ooee,  that  he 
finally  consented  for  them  to  leave  it  at  his 
hiNme,  and  Uiat  he  promptly  notified  the  sheriff 
of  all  of  these  facts,  and  then  testified  as  a 
state's  witness  at  the  trial  of  those  so  indicted, 
the  evidence  neither  required  nor  antboriaed  an 
instruction  to  the  jary  npon  the  gueetioD  as  to 
whether  or  not  the  fourth  person  was  an  accom- 
plice. Penal  Code  1910.  |  47.  Gionnd  14  is 
therefore  without  merit 

18.  DnriAL  OF  nxw  tbial. 

Tb9  evidence  attthorlBed  tiie  verdict,  and  the 
trial  judge  did  not  err  in  overruling  the  motion 
for  a  new  triaL 

Errw  from  Bnperior  Conrt,  Orisp  County; 
O.  T.  Gower,  Jndge.  ' 

A.  C.  Danzley  was  convicted  of  an  ofTense, 
his  motion  for  new  trial  was  denied,  and  he 
brings  error.  Affirmed. 


Jaa.  EL  Dodsea,  of  Fitzgerald,  and  Jen  M. 
Moore,  of  Montezuma,  for  plaintUT  in  error. 

J.  B.  Wall,  Sol.  Gen.,  and  Jesse  Orantbam, 
both  of  Fitzgerald,  and  M.  H.  Eaks^  ot  Oqp- 
del^  for  the  Stat& 

LUKB,  J.  Judgment  afflrmed. 

BBOTI/rS,  a  J.,  and  BLOODWORTH, 
concur. 


(SS  a«.  App.  172) 

WEBSTER  V.  STATE.   (No.  11028.) 

(Court  ot  Appeals  of  Georgia,  Divialni  K«b  1. 
April  38, 1920L) 

(ByUdbua  by  tt«  OourL) 

GOHPANXON  CASE. 

^Is  ease  is  controlled  by  the  dedaloa  tfds 
day  rendered  in  its  conq»anion  cassb  Danday 
State,  102  B.  B.  916. 

Error  from  Superior  Court,  Oriqn  Ooantjr; 
O.  T.  Gower,  Judge. 

D.  W.  Webster  was  convicted  of  an  oIKnss^ 

and  be  brings  error.  Affirmed. 

Jas.  H.  Dodgw,  of  Fitzgerald,  and.  Jere  M. 
Moore,  of  Montezuma,  for  plaintiff  in  error. 

J.  B.  Wall,  Sol.  Gen.,  and  Jesse  Grantham, 
both  of  Fitzgerald,  and  U.  IL  Bakes,  of  Ooi^ 
del^  for  the  State. 

LUKB,  J.  JndBment  afflrmed. 

BROYLES,  a  J.,  and  BLOODWOBTH,  X, 

concur. 


{25  G&.  App.  »II 

MOORB  V.  STATE.  (No.  11238.) 
(Court  of  Appeals  of  Georgia,  Diviaica  Noh  1, 

April  15,  uaoo 

(ByUabuM  hy  the  Oottri.) 

1.  GBnanAL   U.W  ^=9591(1)— Oomtinuancb 

FOB  ABSBNCB  or  wrrNEBS  FBOPSBLX  DBNXEO, 
WHEBB  BZFBCTATION  OF  FBOOUBIHQ  TK8XI- 
UONY  AND  1£ATXBUJ,ITT  NOT  SHOWN. 

Upon  the  hearing  of  the  defendant's  motion 
for  a  continaanee  because  of  the  absenoe  of  a 
witness,  he  failed  to  state  that  he  ocpected  to  be 
able  to  procure  the  testinumy  of  the  witaesa  at 
the  next  term  of  die  oonrt  It  was  not  errw. 
ther^re.  to  deny  the  motion.  Jones  v.  State, 
128  Ga.  23,  57  S.  E.  S13  a).  Moreover,  it 
appeared  from  the  <;punter  showing  of  the  state, 
made  upon  the  hearing  of  the  motion  for  a  new 
trial,  that  the  testimony  oi  ^e  absent  witness 
would  not  have  materially  bcn^ted  the  de- 
fendant. 

2.  Indictment  and  XHroBHAnon  «=»167— 
axjjoation  that  bank  buboiabized  was 
Gboboia  cobpobation  need  not  bb  pbovbo. 

A  ground  ot  the  motion  for  a  new  trial  sets 
up  that  the  allegatira  ot  the  indictment,  that 
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tb«  bank  barglarlBed  'Vat  a  corporation  and 
was  chartered  under  the  lawB  of  Uie  state  of 
Oeorffia."  was  not  supported  by  the  proof. 
Under  the  mling  in  Crawford  t.  State,  68  Ga. 
822,  the  words  quoted  above  were  mere  sur- 
plusage and  did  not  have  to  be  prored.  See, 
also,  Hattox  t.  State.  115  Oa.  212,  41  S.  B.  709, 
where  it  Is  stated,  in  this  connection:  **It 
woidd  seem,  however,  that  if  de  name  imported 
a  corporation  and  raised  a  presnmption  of  cor- 
porate existence  tor  pnrpoees  of  pleading,  it 
would  also  raise  such  a  presumption  (or  pur- 
poses of  evidence,  and  that  it  would  be  incum- 
bent upon  the  accnsed  to  prove  affirmatively 
that  no  such  corporation  existed."  In  the  in- 
stant case  there  Is  no  contention  that  any  proof 
was  submitted  to  show  tliat  the  bank  alleged  to 
have  been  banlarfsed  was  not  a  corporation 
diartered  under  the  laws  of  Qeorgla. 

8.  Motion  foe  niw  tbial. 

Under  the  counter  showing  submitted  by  the 
state,  there  is  no  merit  in  the  fifth  special 
ground  of  the  motion  for  a  new  trial,  which 
complains  of  the  refusal  of  the  court  to  declare 
a  mistrial,  based  upon  the  separation  of  ^Jie 
Jury,  daring  the  trial,  without  the  eonsoit  of 
counsd. 

4.  WITNB88K8  «=»79(3)— WhXTHEB  WOHAIT 
TUTUTina  AOAIKST  DSKKDAIIT  WAM  BU 
Win  BBLD  rOB  JUBT. 

Complaint  la  made  in  (me  or  more  grounds 
of  the  motiMi  for  a  new  trial  that  a  certain 
woman  was  allowed  to  testify  against  the  de- 
fendant, over  his  objectlott  that  she  was  his 
wife.  It  does  not  clearly  appear  from  the  evi- 
dence submitted  on  this  question  that  she  was 
in  fact  the  defendant's  wife.  The  testimony  was 
in  conflict  and  did  not  demand  a  finding  that 
she  was  his  wife.  It  was  not  error,  therefore,  for 
the  conrt  to  submit  this  issue  to  the  jury,  with 
apprc^riate  instructious  thereon,  or  subaequeatly 
to  refuae  to  nde  out  the  testimony  of  the  wit- 
seas.  See,  In  tftia  eonaeetion,  Hinde  t.  State, 
114  Ga.  22,  SO  S.  a  044  (4) ;  Dowdy  v.  Wa^ 
son.  lis  Ga.  42,  41  S.  B.  266  (4) ;  CarroU  v. 
Barber,  119  Ga.  830,  47  &  ffi.  181  <2). 

0.  iNffTBUCnonB. 

The  court  did  not  err  in  failing  to  instruct 
the  jury  upon  the  law  of  larceny  from  the 
house. 

6.  Chabgb  of  coitbt. 

No  material  error  hppears  in  any  of  the 
excerpts  from  the  chai^  of  the  court,  as  com- 
plained of  in  various  grounds  of  the  motion  for 
a  new  trial. 

7.  CsiuiNix  LAW  «=98e7— Failub»  to  in- 
clude WITNESe  BEFOBE  OBAHD  JUBT  I  IT  LIST 

fubnished  defendant  held  hot  buob, 

WHERE  TESmtONT  BULED  OUT. 
The  defendant  demanded  that  he  be  furnish- 
ed with  a  list  of  the  witnesses  who  had  testi- 
fied before  the  grand  jury,  and  the  solicitor 
general  inadvertently  furnished  him  with  a 
list  tliat  WW  incorrect,  in  diat  tlie  name  of  one 
witness  who  hod  tastifled  beforo  the  grand  jury 
was  not  on  It^  and  the  incorrectness  ot  the  list 
wa^  dlaeovered  daring  the  trial  and  upon  the 
croas-examination  of  the  witness  whose  name 
was  so  omitted  from  the  list.    The  defendant 
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moved  for  a  mistrial  of  the  case  upon  the 
ground  that  ha  had  not  bera  faraiahed  with 
list  of  the  wttnesses  who  had  appeared  before 
the  grand  jury.  The  court  overruled  the  mo- 
tion for  a  mistrial,  bat,  upon  th*  motion  of  the 
solicitor  general,  ruled  out  all  of  the  teatimony 
of  the  witness  and  Instructed  the  jury  not  to , 
congider  it  In  &eir  deliberations.  Held,  the 
court  did  not  err  in  overruling  the  motion  for 
a  mistrial. 

8.  MOTIOH  FOB  NEW  TBtAL. 

Under  all  the  particular  facta  of  the  case, 
no  substantial  merit  appears  in  any  of  the  r»* 
maining  apedal  grounds  of  tiie  motion  for  a 
new  trial 

9.  BULINa  ON  HOTXOH  VOB  NEW  TBIAL. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  fbr  no  reason  assigned  did  the 
court  err  in  overruling  the  motion  for  a  new 
tciaL 

Luke,  J.,^  dissenting  in  part 

H^or  frcKD  Smierlor  Court,  Franklin  Coon- 
ty;  W.  L.  Hodses,  Judge;. 

J.  C.  Moore  was  convicted  ot  an  ofCrase, 
his  motiou  for  new  trial  was  denied,  and  bo 
brings  error.  Affirmed. 

Love  ft  Fort,  of  Cdnmbiis,  and  Olay  ft 
Blalr,  ot  Marietta,  for  plaintiff  in  error. 

A.  S.  Sk^ton,  SoU  Gen.,  of  Hartw^  Oeo. 
U  Goode,  oi  Toccoa,  and  W.  B.  litUe^  of 
CaraesTllle,  for  the  State. 

BR0YL;ES,  O.  J.  [1-1]  An  daboratton  of 
the  seventh  beadnote  is  conaldered  desire- 
able.  Upon  the  trial,  while  R,  S.  Leohardt, 
a  witness  for  the  state  whose  name  was  not 
upon  the  list  of  witnesses  furnished  to  the 
defendant  as  those  who  had  appeared  be- 
fore the  grand  Jury,  and  who  bad  been  In- 
troduced and  examined  in  chief  by  the  state,, 
was  being  crosa-eiaraliied  by  the  defendant's 
counsel,  the  defendant  learned  for  the  first 
time  that  this  witness  bad  testified  before 
the  grand  Jury.  Tberenptm  the  defendant 
moved  for  a  mistrial  of  the  case,  upon  the 
ground  that  he  had  not  been  furnished  with 
a  list  of  tbe  witnesses  who  had  appeared 
before  the  grand  Jury,  after  having  demand- 
ed Budi  a  list.  The  court  refused  to  declare 
a  mistrial,  but  ruled  out  all  of  the  evidence 
of  the  witness  and  Instructed  the  jury  not 
to  conidder  It. 

Every  perstm  charged  with  an  offense 
against  the  laws  of  this  state  shall  be  far- 
nlshed,  on  demand,  with  a  list  of  Qie  wit- 
nesses upon  whose  testimony  the  Indictment 
against  him  was  found,  Oonatitution  of  the 
State  ot  Georgia,  art  1,  S  1,  per.  S;  Civil 
Code  1910,  S  6361;  Penal  Code,  SI  8  (2),  970. 
It  Is  well  settled  that  this  provlslou  is  man- 
datory, and  not  merely  directory.  Where, 
however,  an  Incorrect'  list  la  furnished  in- 
advertently by  the  state,  v/bat  Is  the  pn^ 
er  remedy  to  be  applied  by  the  oonrt  (It  be- 
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Ing  presumed  In  thla  case,  sloce  nofhlng  ap- 
pears to  the  contrary,  tliat  the  omission  of 
the  name  of  the  witness  from  the  list  fur- 
nished the  defendant  was  through  an  In- 
advertence of  the  solicitor  general)  ?  A  direct 
answer  to  this  qnesUon  does  not  appear  to 
have  been  given  by  either  the  Supreme  Court 
or  this  court  In  Fears  v.  State,  125  Ga. 
78».  M  S.  B.  607  (8),  it  was  held  merely 
that— 

"^w  tiUnre  to  fnmish  the  accused  or  bis 
counsel  with  a  copy  of  the  Indictment  and  list 
of  witnesses,  in  the  absence  of  a  demand  there- 
for, docs  not  constitnte  a  valid  ground  for  set- 
ting aside  the  verdict  of  gnilty.  Penal  Code 
[189S],  I  946." 

It  might  bo  inferred  from  this  ruling  that, 
where  the  list  of  witnesses  is  demanded,  a 
refusal  to  furnish  It  would  constitute  a  good 
ground  for  a  new  trial;  but  the  court  was 
not  passing  on  Uiat  qnestion,  nor  especially 
in  a  case  where  the  solicitor  general  had 
in  good  faith  endeavored  to  comply  by  for- 
nlshlng  such  a  list,  but  through  inadvertence 
had  omitted  to  place  thereon  the  name  of 
one  witness  who  had  appeared  before  the 
grand  Jury.  In  Inman  v.  State,  72  Oa.  268, 
It  was  held  that  a  witness,  whose  name  was 
not  upon  the  list  furnished  to  the  defend- 
ant, and  who  did  not  testify  before  the  grand 
Jury,  was  not  Incompetent  to  testis  on  the 
trial  There  is  a  dear  Inference  from  this 
decision  that  if  the  witness  had  testified  be> 
fore  the  grand  Jnry  be  would  have  been  In- 
competent to  testify  on  the  trial.  In  Rego- 
pouhis  V.  State,  116  Ga.  596,  42  S.  B.  1014, 
it  was  held  that  the  furnishing  of  an  incor- 
rect list  of  the  witnesses  who  had  testified 
before  the  grand  Jury,  where  the  defendant 
bad  demanded  the  list,  was  not  cause  for 
setting  aside  the  Judgment  And  In  the  same 
case,  in  115  Oa.  232,  41  S.  B.  619,  It  was 
held  that  it  was  not  a  good  ground  to  ar- 
rest the  Judgment  It  is  true  that  in  the 
opinion  in  115  Oa.  288,  41  8.  B.  620,  Chief 
Justice  Slmmwis  said: 

our  opinion,  he  [the  defendant]  could 
have  moved  for  a  mistrial  of  the  case  when  he 
discovered  that  die  Ust  given  him  was  lncor> 
rect" 

This  statement,  however,  was  purely  obiter. 
As  has  been  stated,  neither  the  Supreme 
Court  nor  this  court  has  ever  passed  directly 
on  this  question. 

Many  other  states  have  substantially  sim- 
ilar statutes  in  force,  and  In  perhaps  the 
majority  of  them  the  ruling  has  been  made 
that  where  the  provision  of  the  statute  re- 
quiring a  list  of  witnesses  to  be  served  on 
the  defendant  Is  mandat<»7  In  its  terms, 
a  witness  whose  name  is  not  on  the  Ust 
is  incompetent  to  testify  on  the  trial.  16 
Corpus  Juris,  800,  and  authorities  cited  In 
note  88.   In  some  of  the  states,  however. 


it  Is  held  that  under  such  drcumstances  tt 
Is  nevertheless  within  the  discretion  of  the 
court  to  permit  the  witness  to  testify  where 
bis  name  was  omitted  from  the  list  Inadvert- 
ently, and  where  his  testimony  was  not  of 
such  a  character  as  to  surprise  the  defend- 
ant. See,  In  this  connection,  2  Jones  &  Ad- 
dlngton,Ill.  StatAnD.pp.2214,^15;  Lutzow 
V.  People,  240  HL  612,  88  N.  E.  1049 :  Unit- 
ed States  T.  Neverson,  12  D.  C.  (1  Mackey) 
102. 

After  diligent  search,  we  have  failed  to 
find  a  single  case  In  the  books,  and  have 
been  cited  to  none,  wbere  it  has  been  held 
that  the  failure  to  give  the  defendant,  under 
such  circumstances,  a  correct  list  <^  thQ 
witnesses,  Is  cause  for  a  mistrial  of  the  cast 
In  our  Judgm^t  the  court  in  the  Instant 
case  applied  the  proper  remedy  when  he  ex- 
cluded the  testimony  of  the  witness  and  in- 
structed the  Jury  not  to  consider  It,  and 
It  was  not  error  to  overrule  tbe  defendants 
motion  for  a  mistrial. 

Judgment  alBnned. 

BLOODWOBTH,  3^  concurs. 

LUKB,  J.  (dissenting).  I  dissent  as  to  the 
rulings  in  the  third,  tonrtb*  and  aevoitti 
headnotea.  ' 


(26  Oa.  App.  154) 
niDLEl  T.  BIDLET.  (No.  U287,) 

(Ooutt  of  Appeals  of  Georgia.  DivUon  Vo.  & 
April  8,  1920.) 

(Si^Mm  by  the  Oomri.) 
L  PiuniRa  «=»36SC0--Tbul  «=»109— Orar- 

nrO  BTATEUBHT  AS  TO  WHAT  PLAnrm  K- 
FECnn  TO  PBOTK  HELD  PBOFEBLT  AUdOWSD; 
nSNIAI.  or  UOTIOH  TO  STUKC  PAST  OT  FBH- 
TION  nOT  EBBOB,  WHERE  HOT  AITAOKSD  BT 

SPECZAI,  OEICDBBEB. 

Mrs.  Louise  Gartrell  Ridley  brought  an  ac- 
tion of  trover  in  tbe  superior  court  of  Heard 
county  against  her  husband,  William  D.  Bidl^. 
The  petition  was  in  the  usual  form  and  sooght  to 
recover  a  diamond  ring  and  a  Boi^A  automoldle, 
the  value  of  whidi  was  set  oat  in  the  petitioa 
and  the  amendment  thereto.  Hm  plaintiff  elect- 
ed to  take  a  mmey  verdict  His  erideBoa  de- 
veloped that  the  contentions  of  the  plaintiff 
were  that  she  and  the  defendant  were  married 
In  Atlanta  about  April  15,  1917;  that  a  day  or 
two  before  the  mam&ge  the  defendant  gave  her 
the  ring  and  the  automobile  in  question;  that 
after  the  marriage  she  went  with  him  to  his 
home  in  Heard  county,  and  lived  with  him  for  a 
p^od  of  something  like  a  year.  She  otrntsadad 
that  he  became  dissatisfied  and  demanded  that 
Bhe  return  the  ring  to  him,  and  that  he  either 
carried  or  sent  the  automobile  away  to  some  oth- 
er place.  She  farther  contended  that  beeaose  of 
her  failure  to  return  the  ring  that  be  kept  her 
under  guard  in  the  house  and  would  not  poiait 
her  to  leave;  that  finally  her  Cather  and  mother 


AB^ITor  otlur  QiMS      sama  bqilo  and  KET-NUUBBa  In  all  Ker-NamlMred  DlSMts  and  Indeus 

Digitized  by ' 


Google 


Qa.) 


(in  8.B.) 


919 


came  to  tibe  place  ud  an  asnemnit  waa  made 
tfaat  aha  alurald  go  home  wltb  bar  father  and 
mother,  the  defendant  aending  a  man  along  with 
them,  Bha  agreeing  to  turn  orer  the  ring  to  thia 
man.  She  contended  that  she  waa  the  owner  of 
the  ring  and  the  automobile,  claiming  that  ber 
husband  had  given  them  to  her,  and  that  she  took 
poBseadon  of  them,  but  that  the  defendant  by 
tbreata  and  dnreas  forced  ber  to  torn  the  ring 
orer  to  bia  reprea^tatlTe,  and  refused  to  deliver 
to  her  the  ring  or  the  automobile.  The  defend- 
ant admitted  that  he  had  married  the  plaintiff, 
but  denied  that  he  had  ^ven  either  the  ring  or 
the  anbxQobile  to  her,  or  that  she  had  any  title 
to  rither.  He  insisted  that  upon  her  persuasion 
he  lent  ber  the  ring  to  be  worn  by  her  tempo- 
rarily, and  aa  to  the  antranoUle  be  cratended 
Aat  he  boo^t  It  for  himself  to  be  naed  by  both 
oi  them.  He  denied  that  the  plaintiff  had  any 
title  to  either  the  ring  or  the  automobile,  and 
he  denied  that  he  had  used  any  force  or  dureea, 
or  that  he  had  driven  ber  from  hia  home.  A  ver- 
dict waa  rendered  awarding  the  ring,  with  cost, 
to  the  defendant,  and  finding  the  value  oi  the 
antomobile  in  favor  of  the  plaintiff,  and  iudg- 
meat  waa  entered  thereon.  The  defendant  filed 
m  motion  for  a  new  trial  upw  tiie  general 
grounds  and  also  an  amendment  to  the  ori|^nal 
motion,  assigning  error  in  the  admisalon  ofcer^ 
tain  testimony  and  the  ezdQsi<Hi  of  other  evi- 
dence, and  upon  the  failure  to  diarge  by  the 
court  certain  principles  which  the  defendant  in- 
aiated  were  material  to  the  iasues  in  the  case, 
and  abonid  have  been  charged  without  any 
written  reqaeata  therefor.  HM,  under  the  pe- 
culiar facta  In  thia  case,  die  court  did  not  err, 
aa  contended  In  the  motion  for  e  new  tHal,  in 
allowing  connsel  for  tiie  plaintiff  in  the  open- 
ing statement  of  the  case  to  the  jniy,  and  over 
objection  of  counsel  for  the  defendant,  to  stato 
that  the  plaintiff  expected  to  show  that  she 
was  driven  from  the  home  of  the  defendant, 
and  guarded  by  two  hired  men  and  held  for  ran- 
som for  Uie  ring,  and  that  she  waa  mistreated 
and  aDowed  to  go  nowbere.  ^Hie  evidence  of 
tbe  plaintiit  tended  to  support  tbia  statement 
of  connael,  and  tbe  Judge  did  not  abuse  his  dis- 
cretion In  permitting  counsel  to  state  this  con- 
tention. Nor  was  it  error  on  tiie  iwrt  of  the 
court  to  deny  an  oral  motion  of  counsel  for  the 
defendant  to  strike  that  part  of  the  petition  al- 
leging that  the  plaintiff  was  driven  from  home 
by  the  defendant,  no  special  donurrar  having 
been  filed  attacking  tUs  allagattom  In  tbe  peti- 
tion. 

2.  HUSSAITD  AlfD  Wm  ^3»232C2}— BVZDBROB 

mFPosmio  win*8  ooirrcnnoN  as  to  bus- 
baud's  OOEBCION  IN  OBTAININO  BXB  PROF> 
KBIT  HELD  ADMISSIBLE. 
The  court  did  not  err,  as  contended  in  the 
second,  third,  fourth,  and  twelfth  grounds  of  the 
amendment  to  the  motion  for  a  new  trial,  in 
permitting  the  evidence  set  out  therein  to  go  to 
the  jury,  over  tbe  objection  of  the  defendant's 
coanseL    This  evidence  tended  to  support  the 
contention  of  the  plaintiff  that  she  was  coerced 
into  ddUvering  up  tbe  ring  in  question,  and  that 
tbe  defendant  refused  to  permit  ber  to  leave 
bia  booaa  until  aba  agreed  to  give  up  tbe  ring. 

8.  EviDKNOX  *=»l{i8(10)— RrruBK  or  pbofeb- 

TT  TO  TAX  BECEITEB  IRADHIBBIBU  WBSU 

TAX  BerosK  noT  fboduoxd. 
The  court  did  not  err  as  contended  in  ez- 
dudin;;  oral  testimony  that  after  the  separation  . 


and  after  tbe  salt  waa  bnm^^  fba  plaintiff 
made  a  return  of  the  proptxty  in  litigation  to 
the  tax  xeceiTer.  Tbe  tax  return  waa  not  pro- 
duced, and  tbat  was  tbe  bJ^iest  eridmce. 

4.  BxjxcnoN  or  bvidenoe. 

The  court  did  not  err  in  rejecting  tbe  testi- 
mony aet  out  in  grounds  6.  7,  8,  and  8  of  tbe 
motion  for  a  new  trial.  Tbe  evidence  sought 
to  be  elicited  was  not  relevant  to  die  lasnes  in 
tbia  caae. 

5.  HUSBAHD  AHD  WZR  «S»232(2)— BviDENCE 
AS  TO  ATm>lCOBZU  TAO  UCENSB  IK  WIFE'S 
RAUB  TO  9UPP0BT  HBB  OUIH  OF  TTIXE  HELD 
ADlOSBIBXa. 

The  court  did  not  err  In  admitting  In  evi- 
dence tbe  automobile  tag  license  and  the  copy 
of  the  application  therefor.  This  evidence  tend- 
ed to  support  the  daim  of  title  by  the  plain- 
tiff, as  the  license  was  in  ber  name^  and  aba  tes* 
tified  that  the  defendant  tcM  ber  to  take  out  tbe 
license  in  her  name. 

6.  AFPULL  ASD  BBB(n  «S»8480>-flXCnPTZOR 
TO  BBFDBAL  OF  N0R8UIT  NOT  OONSIIIBBED, 
WHBBE  MOTION  FOE  NEW  TBIAL  COMFIAINS  Or 
EVIDENCE  IN  SDPFOBT  OF  VEBDICT. 

An  exception  baaed  npon  the  refusal  to 
award  a  ncMisuit  will  not  be  considered,  where, 
subsequently,  the  case  is  submitted  to  the  jury, 
and,  a  verdict  being  roidaed  againat  tbe  de- 
fendant, m  motion  for  a  new  trial  is  made, 
whidi  preaente  tbe  complaint  that  tbe  verdict 
is  contrary  to  the  evidence  and  without  evidence 
to  support  It.  See  Dudley  v.  laler,  21  Oa.  App. 
616,  94  S.  m  8S7,  and  dtetiona. 

7.  Admissibiutt  or  evidbnob. 

There  is  no  aubstoodal  merit  In  ground  IS 
ot  tbe  motion  for  a  new  trial.  Hie  evidence  ad- 
mitted over  tbe  objection  of  d^endantfa  coonad, 
even  If  not  legally  admtsdble,  was  not  such  aa 
would  require  a  reversal. 

8.  Affbai,  and  ebboe  ^302(3)— Gbound  or 

motion  rOB  HEW  TBIAI^  NOT  SBTTIHa  OUT 
ETIDENCB  OBJECTED  TO,  VITHOUT  MEBIT. 

There  Is  no  merit  In  graond  14  of  the  mo- 
tion for  a  new  trial,  aa  tbe  answer  of  tbe  wit- 
ness nowbere  appears,  and  it  doea  not  appear 
what  thf  testimony  of  the  witneaa  would  have 
been.  This  ground  gives  only  the  gneation,  and 
fails  to  set  out  tbe  evidence  objected  to. 

9.  Tbial  «»260(1}— Omissioh  ot  CHABaXS 

NOT  BRBOB,  IN  AB8EN0B  OV  APFBOPBIATB 
WRITTEN  BEQUXST. 

It  was  not  error,  In  tbe  absence  of  an  ap- 
propriate written  request,  to  fail  to  charge  the 
jury  in  the  terms  set  out  in  the  fifteenth  and 
sixteenth  grounds  of  the  amended  motimi  tor 
a  nen  trinl.  Tbe  charge  of  the  court,  token  as 
a  whole,  fully,  accuratdy,  and  fairly  submitted 
to  tbe  Jury  all  tbe  anbstantial  issues  of  tbe  pai^ 
ties  and  the  law  applicable  thereto. 

10.  Appeai.  and  ebbob  «=»1006<2>— Atfboted 

TEBDTCT  on  CONFUCTINO  EVIDENCE  NOT  DIS- 
TURBED, WHBSB  THBEB  IS  BVXDBHOB  TO  SUP- 

POBT  IT. 

Tbnugh  tbe  evidence  waa  confilcting,  there 
la  evidence  to  support  tbe  Terdiet,  and,  the  trial 
Judge  having  approved  tbe  same,  tbia  court  will 
not  disturb  hia  Jadgment  overmling  tbe  motim 

for  a  new  trial. 
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Brror  from  Siq>erlor  Oow^  Heard  Ooun^; 
J.  B.  TemU,  Judge. 

Action  of  ttOTW  by  Mrs.  Louise  Gartiell 
Bldley  agalnat  ber  busband,  WlUlam  D.  Bid- 
ley.  Verdict  for  plaintiff  In  part,  and  Judg- 
ment thneon,  defendant's  motion  for  a  new 
trial  overruled,  and  be  bxlnga  error.  Af- 
firmed. 

Frank  8.  Loftln,  of  FrauUln,  and  Smltb  ft 
Smltb,  of  Oarrollton,  for  plaintiff  In  error. 

M.  U.  Kooty,  of  La  Grange,  and  Jas.  U  An- 
derson, of  Atianta,  for  defmdant  In  error. 

SMIIH,  J.  Judgment  affirmed. 

JSNKINS,  P.  J.,  and  STIDF&flNS.  J.,  con- 
cur. 


(M  Ga.  App.  168) 

SIQABOARD  AIR  UNB  BT.  T.  BBEWTON. 
(No.  9971.) 

(Ckmrt  of  Appeals  of  Georgia,  DlTlnon  1. 
April  13,  lfl20;) 

(B»ttabu9  by  the  Court,} 
L  Tava.  «=>266(13>— Faxlum  to  instbuct 

AM  TO  HKASUBB  OF  nAlUaSB  fX>S  Tbmpquart 
ZirjUBT  HKLO  VaaUMf  IBOUGH  HO  BBQUESI 
KADB. 

"In  an  action  for  damages  baaed  on  persooal 
ioiuries,  where  onder  ihe  j^eadinjts  and  the  evi- 
dence there  waa  an  inne  whether  the  injuries 
were  permanent  or  temporary  in  character,  and 
the  judge  instructed  the  jary  relatively  to  the 
measnre  of  damages  applicable  to  a  caae  where 
the  injury  was  permanent,  but  omitted  to  give 
inatructloQs  aa  to  the  measure  of  damages  that 
would  be  applicable  if  the  injury  were  not  per- 
manent, such  omiaiion,  even  without  proper  re- 
quest tor  charge,  would  be  cause  (or  reversal. 
Central  Bailroad,  etc..  Co.  v.  Dottenheim,  92 
Ga.  426,  17  S.  B.  662 ;  Central  of  Qa.  Ry.  Co. 
V.  Johnson,  106  Ga.  130,  32  S.  E.  7S;  Southern 
By.  Co.  T.  O'Bryan,  112  Ga.  127.  37  S.  E.  161; 
Western  &  Atlantic  B.  Co.  T.  Smith,  145  Ga. 
276,  88  S.  S.  983;  A.,  B.  &  A.  By.  Co.  v.  Bam- 
well*  138  Ga.  069,  75  S.  E.  64S;  Western  ft 
Atlantic  B.  Co.  T.  Enlgbt.  142  Ga.  801,  83  S. 
B.  943;  Western  ft  Atlantic  B.  Co.  t.  Roberts, 
144  Ga.  2&0,  86  S.  B.  933.  In  the  first  four 
of  the  cases  just  cited  the  motions  for  new  trial 
expreffily  alleged  that  the  damages  were  ex- 
cessive, but  the  rulings  made  did  not  in  any  wise 
refer  to  that  fact  In  the  last  four  cases,  where 
similar  rulings  were  made,  the  motions  for  new 
trial  did  not  allege  that  the  damages  were  ex- 
cessive." 

2.  Appbai.  Ann  xuob  «sil068fli)— Bxbok  in 

IIBASUBE  or  DAUAQBS  APPUBD  BBVIEWABLE 
BVEN  in  ABSERCE  of  COMFXJLIMT  or  B5CES- 
eiVX  DA1CAGE8. 

"In  Central  Railroad  v.  Harris,  76  Ga.  601 
(only  two  of  the  three  justices  presiding),  it  was 
said:  'No  complaint  of  excessive  damages  is 
made,  and  ther^we  it  is  immaterial  what  meas- 


ured them.'  This  roHng  has  been  followed  and 
applied  by  tbe  Court  of  Appeals  in  the  following 
eases:  Gainesville  Midland  By.  t.  Jackson,  1 
Ga.  App.  682,  67  S.  B.  1007;  GaineaviUe  ft 
Northwestern  B.  B.  Ca  t.  Galloway.  17  Qa. 
App.  702.  703,  87  S.  E.  1093  [5],  We  do  not 
concur  in  the  correctness  of  the  dedslon  In  76 
Ga.  BOl,  and  decline  to  follow  It" 

3.  EBBOB  in  AFTIBJIANCX  BT  GoUBT  OF  AP- 
PBALS. 

"Applying  the  law  aa  above  announced,  the 
Court  of  AppMls  erred  In  affirming  the  judg- 
ment of  the  trial  courts  refusing  to  grant  the 
railroad  company  a  new  trial  on  the  ground  4t 
failure  to  instruct  the  jury  as  to  the  measnn 
of  damages  when'  not  permanent" 

Brr<»  from  Superior  Coort,  Bryan  Oonnty ; 
W.  W.  Sbeppard,  Judge. 

Action  by  J.  A,  Brewton  against  tbe  Sea- 
board Air  Line  Railway.  There  was  Judg- 
ment for  plaintiff  which  on  error  by  defend- 
ant was  aflarmed  by  the  Court  of  Appeals 
(23  Ga.  App.  621.  99  S.  B.  226).  and  on  certio- 
rari to  the  Supreme  Court  Judgment  was  i»- 
vex-sed  (160  Ga.  — ,  102  S.  E.  489).  Former 
judgmmt  of  Court  of  Appeals  vacated,  and 
Judgment  of  lower  court  reversed. 

Andarsm,  Cann,  Gann  ft  Walsh,  of  Snvan. 
nab,  for  plaintiff  In  errw. 

H.  B.  Strange,  of  Stateeboro,  and  J.  P. 
Dukes,  of  Pembroke,  for  defendant  in  error. 

LUKE,  3.  A  decision  in  this  case  was 
rendered  by  this  court  on  April  19,  1919.  and 
it  was  then  held,  under  the  ruling  In  Central 
Raihroad  v.  Harris,  76  Ga.  501  (2).  Gainesville 
Midland  Ry.  v.  Jackson,  1  Ga.  App.  632.  635, 
57  B.  B.  1007,  and  Gainesville  &  Northwest- 
ern B.  Co.  V.  GaUoway,  17  Ga.  App.  702.  VJO, 
87  S.  E.  1093  (6),  that  even  if  the  court  ened 
in  instructing  tbe  Jury  as  to  the  measnre  of 
damages,  tbe  error  was  Immatolal,  alnoe 
there  was  no  spedflc  complaint  by  tbe  plain- 
tiff in  error  that  the  verdict  was  excessive. 
The  case  was  certloratled  to  the  Supreme 
Court,  wbldi  on  February  24,  1920,  reversed 
the  Judgment  of  this  court  (160  Ga.  - — 103 
S;  B.  439);  and  Its  decision  Is  set  fiirth  In  the 
preceding  beadnotes.  Hut  dedslon.  In  ef- 
fect, overrides  tbeir  dedsltm  In  Oie  Harris 
Case,  supra;  and  this  court  now,  upon  a  re- 
view of  the  decisions  in  the  Jackson  and  Gal- 
loway Cases,  supra,  overrules  them  as  re- 
gards the  question  now  under  consideration. 

It  is  ordered  that  tbe  former  Judgment  of 
this  court  be  vacated ;  and  the  Judgment  of 
the  lower  court  Is  reversed  on  account  of  the 
error  In  the  charge  upon  the  question  of  the 
measure  of  damages. 

Judgment  reversed. 

BBOYIiES,  a  J.,  and  BLOODWORTH, 
J.,  conour. 
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KBIiUST  r.  BINBS,  Director  CteneraL 
(No.  11248.) 

(Omirt  of  Appeals  of  Georgia,  DirUcm  No.  1. 
Aprn  18, 1920.) 

{BwOabiu  »y  Ae  Court,) 

1.  BfASnm  ARB  BBBTANT  «=S»206(1)  —  WKKKB 
FUADnieB  DO  MOT  8HOW  THAT  UfPLOTt  AKD 
BAILBOAD  WKBE  KRaAOKO  IK  IltTBBSTATE 
COUMEBCE,  OAHB  Ifl  OOVEBNBD  BT  8TATB  LAW. 

This  suit  was  broaght  under  section  2782 
of  the  Ciril  Code  of  1910,  for  the  homidde  of 
an  employ^  of  the  defendant  railroad.  There 
was  nothing  In  the  original  petition,  or  as 
flnaUy  amended,  which  allowed  diat  at  the  tlms 
of  the  homidde  the  deceased  and  the  defmdant 
earrier  ware  engaged  fai  tntwatato  oommwco. 
The  statement  in  the  answer  of  the  defendant 
that  tbey  were  so  engaged  cannot  be  consid- 
ered by  this  court  in  passing  upon  the  qnestion 
aa  to  whether  the  petition  was  properly  dis- 
missed on  general  demnrrer.  Accor^gly,  np' 
on  this  qawtloD  the  provisions  of  the  Employ- 
ers' liabiUty  Act  of  thia  state  (Gir.  Code  18ia 
H  2782-2787).  and  not  those  of  the  federal 
•et  (U.  &  Comp.  St.  U  8667-866S),  Are  ooft- 

2.  Death  ^»28— Nmltoutci  ow  DnmuncD 

DBFUTS  BOOVnr  VOB  DEATH  OT  BUZAOAS 

XKPUtTl. 

Under  section  2782  of  the  Cirfl  Code  of 
1910,  a  recovery  for  the  homidde  of  an  em- 
ploy£  of  a  railroad  company  cannot  be  had, 
where  the  deceaaed  employ^  bronght  about  his 
death  by  his  own  careleaanesa  amounting  to  a 
fallore  to  ezerdae  ordinaiy  care,  or  where  be, 
by  th9  exerolse  of  ofdiiuuy  oare,  oonld  have 
avoided  the  cmuwqneBeea  ut  the  defendant's 
negligence. 

8.  NsauoBifcs  «s9e7— On  si^inBHD  to  bs- 

HAIH  IN  THE  PBEBENCE  OV  DAnOXB  KUBT  XX- 
■BOUn  OBDm ABT  OAia. 

In  cases  of  personal  injarles,  the  plaintiff 
as  a  consdons  human  agent  is  bound  to  exer- 
dse  ordinary  c*re  to  avoid  the  consequences  of 
the  defendanl^a  negligence,  by  remaining  away, 
goiog  away,  or  getting  out  of  the  way  of  a 
probable  or  known  danger;  and  fl  bis  dnty  re- 
quires him  to  remain  bi  the  presence  of  dan- 
ger, he  must  ezerdse  the  ordinary  care  required 
of  a  prudent  man  under  the  particular  drenm- 
Btances.  Mansfield  v.  Bicbardson,  118  Ga.  200, 
40  a  B.  268  <8). 

4.  Uajrib  ahd  kbtart  •=»286(8)— Naau  - 
GBHCT  «s»87  — >  Pbbsou  hur  apfbehehd 
hbouobhoe  axd  avoid  its  oohbeqitekob; 
btulboad  tbaok  puoe  of  khowr  dahoe18 

TO  BMPLOTt. 

If  at  the  time  of  the  Injury  an  orfinarily 
prudent  peraon,  in  the  ezerdse  of  that  d^ee 
ef  care  and  caution  which  such  a  person  gen- 
erally uses,  would  have  reasonably  apprehended 
that  the  defendant  mii^t  be  negligent  at  the 
time  when  and  place  where  the  injury  occurred, 
and,  BO  apprehending  the  probability  of  the 
ezistenee  of  .such  negUgence,  could  have  taken 
■t^s  to  prevent  tlie  Injnry,  then  the  person 


r.  HINZ8  921 

injured  cannot  veeover  If  he  fidled  to  exerdse 
that  degree  of  care  and  cantUn  nsnaUy  exerds- 
ed  by  an  ordinarily  prudent  person  to  aecertain 
whether  the  negUgence  which  might  have  been 
reasonably  apprehended  really  existed.  If  there 
is  anything  present  at  the  time  and  place  of  the 
injury  whidi  would  caaee  an  ordinarily  prudent 
person  to  reasonably  apprehend  the  probability 
even,  if  not  the  poaeibility,  of  danger  to  him 
in  doing  the  act  which  he  is  about  to  perform, 
then  he  must  take  such  steps  as  an  ordinaxily 
pmdent  person  would  take  to  ascertain  wheth- 
er such  danger  exists,  as  well  as  to  avoid  the 
consequences  to  the  same  after  ita  existence 
is  ascertained;  and  If  he  fails  to  do  this  and 
is  injured,  he  wHl  not  be  allowed  to  recover, 
if  by  taking  proper  precautions  be  could  have 
avoided  the  consequences  of  the  negligence  of 
the  person  inflicting  the  InJnry.  A  railroad 
track  is  a  place  of  danger,  and  one  who  goes 
thereon  la  boond  to  know  that  he  Is  going  into 
a  place  where  be  la  subject  to  the  dangers  in- 
ddent  to  the  operation  of  trains  upon  that 
track.  Western  &  AUantlc  B.  Oo.  t.  Ferguson, 
113  Ga.  712,  718.  89  &  B.  808,  54  L.  B.  A. 
802. 

5.  HASXEB  AlTD  BBBTAHT  <^e^S6(3)— BbOOVBBT 
OAHMOT  BB  HAD  fin  UATH  (V  HETAHT 
XXIXBD  AS  A  BEBDia  OW  HIS  OB08B  XBOU- 
GXnOX  in  SLEEPIHO  oir  TBAOr. 

An  cmploy4  of  a  railroad  company,  who  vol- 
nntarUy  aits  down  by  Its  tracks  and  falls  adeep 
in  anch  dose  proilmity  thereto  as  to  cause 
him,  while  sleeping,  to  be  atrnck  and  killed  by 
a  passing  train,  is  guli^  of  such  gross  ne^- 
gence  as  will  prevent  a  recovery  for  his  homi- 
dde, although  this  d^endant  eanler  may  be 
guilty  of  contributory  negligence.  Parish  v. 
Atlantic  R.  Co.,  102  Ga.  28S.  29  S.  S.  71S,  40 
Ll  R.  A.  864,  and  aotihocities  there  dted. 

6.  Case  hetkbseo. 

The  decision  In  the  ease  of  Gray  t.  Soutti- 
em  Ry.  Co..  167  N.  O.  438.  83  S.  B.  849.  dted 
and  relied  on  by  counsel  for  the  plaintiff  in 
error,  was  reversed  by  the  Supreme  Court  of 
tiie  United  States  (241  U.  &  838.  88  Sup.  Ct. 
608,  60  L.  fid.  1030). 

7.  DianaaAr.  or  mmoE. 

Under  the  above  ruUngs,  th«  ^alntiffs 
petition  showed  no  right  of  recovery  against 
the  defendant,  and  the  court  did  not  err  in  dia- 
miasing  the  petition  on  general  demurrer. 

Emnr  from  Bnp»lor  Court  WUklnBrai 
County;  J.  B.  Paife,  Jvdsi. 

Action  by  J.  R.  Kelley,  administrator, 
against  W.  D.  Hines,  Director  GeneraL  Pe- 
tition dismissed  on  general  6eamnv,  and 
plaintiff  brings  error.  Affirmed. 

Victor  Davidson,  and  J.  T.  Bloodwortb. 
botb  of  Irwlntm,  tor  plaintiff  in  error. 

H.  W.  Johnson,  of  Savannah,  for  defendant 
In  erior. 

BBOTUQS,  C.  J.  Judgment  affllnned. 

LUKB,  J.,  ooncnrs.  BLOODWOBTH,  J., 
disqualified. 
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WABD  T.  OAMTREILI*.   (ZTo.  11220^ 

(Court  at  Appeals  of  Georgia,  Division  No.  1. 
AprU  13,  1920.) 

(SyUabiu  hy  the  Court.) 

BnXS  AND  NOTES  *=»453— DEFENDANT'S  BEM- 
■DT  FOB  FBAUD  HELD  AGAINST  PLEDGEE,  AND 
NOT  PLAINTIFF. 

The  verdict  for  tbe  plaintiff  was  authorized 
by  tbe  evidence,  and  the  court  did  not  err  in 
overruling  the  motiou  for  a  new  triaL 

Brror  ftom  Olty  Court  of  CairoUton;  Jas. 
BeaU,  Judge. 

Action  by  J.  H.  Cantrell  against  W.  Bh 
Ward.  Verdict  and  Jndgment  for  plaintiff, 
motion  for  new  trial  denied,  and  defeadant 
brings  error.  Afflrxned, 

Brnmett  Smltb,  of  Canollton,  for  plalntlfF 
In  ernur. 

SmUb  ft  SmlOi,  of  Garrt^ton,  for  defmd- 
ant  In  error. 

BROTLBS,  OL  J.  ^tae  record  makes  ttie 
following  case:  J.  M.  Cantrell  brongbt  suit 
against  W.  BL  Ward  cm  two  prmnlssfvy  notes, 
dated  October,  1016,  for  $00  and  $90^  re- 
spectively, nnie  note  finr  $60  was  doe  Novem- 
ber 15,  1916,  and  tbe  note  tax  $90  was  dne 
December  16, 1916,  and  both  notes  bore  inter- 
est at  the  rate  of  8  per  cent.  j;>er  annnm.  The 
plalntur  Introduced  tbe  notes  sued  on  and 
rested.  Tbe  defendant  testified  that  the  notes 
sued  on  were  given  for  certain  restaurant 
fixtures,  which  at  the  time  of  the  purchase 
and  the  making  of  tbe  notes  were  located  in  a 
storehouse  on  the  sooth  side  of  Newnan  street 
In  CarroUton,  Ga.;  that  In  the  latter  part 
of  November,  1916,  these  fixtures,  which  were 
the  consideration  of  the  notes  sued  on,  were 
levied  on  by  virtue  of  an  attachment  re- 
turnable to  tbe  March  term,  1917,  of  the  city 
court  of  Oarrdlton ;  that  tbe  attachment  was 
sued  out  by  the  First  National  Bank  of 
OarrolIt<Hi,  Ga.,  as  transferee.  In  the  sum 
of  |160,  against  Ward,  the  defendant;  that 
tbe  notes  had  been  put  up  as  collateral  by 
the  plaintiff  with  the  First  National  Bank 
to  secure  a  note  dne  by  him  (the  plaintiff) 
to  tbe  bank;  that  the  affidavit  upon  which 
the  attachment  was  based  was  made  by  J. 
O.  Newell,  and  recited  that  the  amount  was 
due  "for  the  purchase  money  of  one  stock 
of  goods  with  all  fixtures,  fumitory  and  1 


store,  and  all  kinds  of  goods  now  located  fai 
the  storeroom  on  the  south  side  ot  Newnan 
street,  CarroUton,  Ga.,  wbwe  said  Ward  is 
now  doing  business";  that  at  the  time  the 
attachment  was  levied  only  one  of  the  notes 
was  dne;  that  a  short  time  thereafter  3. 
O.  Newell,  attorney  of  record  for  the  First 
National  Bank,  came  down  to  the  defendant's 
place  of  business,  and  stated  to  him  that, 
if  be  would  not  contest  the  atta<ibment,  and 
would  turn  over  to  the  bank  the  fixtures, 
the  bank  would  cancel  the  debt  represented 
by  the  notes,  and  would  turn  over  tbe  notes 
to  tbe  defendant;  that  the  defoidant  agreed 
to  this  propoidtlon,  and  did  turn  over  all  the 
fixtures,  and  tibat  the  defendant  Immediately 
closed  up  his  place  of  business  and  mored 
bajft  to  Oie  country,  some  12  ndles  teem 
CarroUton;  that  tbe  defendant  does  not 
know  what  became  of  the  said  fixtures;  that 
Newell  bad  the  notes  sued  on  in  this  case 
npcm  the  day  he  made  the  proposition ;  and 
that  defendant  never  did  get  back  his  notes. 
Ttw  wlglnal  attadmient  sued  out  by  Uie 
bank  was  then  admitted  In  evidence.  Upon 
this  attachment  were  the  following  entries: 

"Pd.  on  withhi  January  11,  1917,  $13A6L" 
"BaL  from  sale  of  property."  *'AU  J.  P.  oost 
paid  out  of  sale." 

The  plalntur  testified  as  follows,  In  re- 
buttal; 

"I  turned  over  the  notes  sued  on  in  this  esse 
to  the  First  National  Bank  as  collateral  Cor  a 
note  I  was  due  the  bank.  Tbe  day  the  note 
became  doe  that  I  owed  the  bank  I  paid  It  dt, 
and  sot  these  notes  I  am  suing  on,  before  my 
note  to  the  bank  was  doe.  I  never  at  any  ttme 
authorized  the  Eirst  National  Bank,  J.  O.  Neir- 
ell,  nor  any  one  else,  to  sue  on  these  notes.  I 
have  never  been  paid  anything  m  these  notes." 

All  of  the  above  evidence  was  nndiqrated. 
The  Jury  returned  a  verdict  for  tbe  plaintiff 
for  the  full  amount  of  the  notes  sued  on,  with 
interest  and  costs  of  suit 

We  think,  under  the  above-stated  circnm- 
stancea,  the  verdict  was  authorized.  If  the 
defradant  has  been  defrauded  In  this  case, 
bis  remedy  Is  against  the  bank,  and  not 
against  the  plaintiff. 

The  amendment  to  tbe  motion  for  a  new 
trial  shows  no  cause  why  the  Judgment  bdow 
should  be  reversed. 

Judgment  affirmed. 

LUKA  and  BliOODWOBTH,  JJ^  ooncnr. 
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binohaht.hainiis.  (No.  mm) 


(Conrt  of  Appeal*  of  Oeorgla,  DMdoB  Na  2. 
April  S,  1920.) 

(Bt/llabut  hy  tJi0  Court.} 

1.  LiJVDLOBD  AND  TENAITT  ^9l57<^— POS- 
nBSOST  WABKANT  LUB  ONLT  VOB  U- 
COTDT  OF  FKBSONAI.  FXOPKBTT;  OBOP  Of 
OOBir,  HOT  DSTAOUED  ISOX  SOIL,  AKD  SHBUB- 
BBKT  AUD  nOWXBB,  NOT  DETACHED,  ABB 
"BEilTT." 

A  poBsesBory  warrant  Ifaa  emlj  for  tho  rfr 
COTUT  of  personal  property,  and  not  for  the  r»* 
COTOT  of  realty.  Gainqps  T.  Martin,  10  Ga. 
App.  210i  72  S.  B.  1100. 

(a)  "A  crop  of  com,  not  detached  from  the 
soil,  whether  mature  or  ImmBtnre,  ia  ft  part  of 
the  realty."  Newton  County  t.  Boyd,  148  Ga. 
761.  98  &  E.  S47;  and  dt.  Shrubbery  and 
flowers  planted  by  a  tenant  are,  when  not  de- 
tached from  the  aoll,  zaalty,  and  cannot  be  re- 
mored  by  him.  Wr^t  t.  Da  Bigntm,  114  Oa. 
765,  771,  40  8.  XL  747.  67  L.  H.  A.  668. 

[Ed.  Note.— For  other  definltkma,  see  Words 
and  Fhraaei,  nnt  and  Second  Seziea,  Beal 
ProportyJ 

2.  ApnCABAHOB  «a»18— OOUBXa  •S916S— POB- 
8BB80BT  WABBAHT  «S»1— WlU,  ITOT  IJB  SOB 
8HBUBBEBT  AND  rLOWEBS  ATTAOHBD  TO 
BEALTT;  WTITIOIFAI.  CODBT  or  SATAnifAH 
HAB  «0  JUKianiCTION  or  P0SSBS80ST  WAB* 

BAiiT  bvit;  pabtt  wAivnro  jttbibdiction 

or  THB  PEB80IT  OAHHOT  SO  CONnB  JUBIBDZO- 
TION  or  SUBJECTT-XAmB. 

It  follows  that  a  possessory  warrant  will  not 
lie  to  recover  shrubbery  and  flowers  attached  to 
the  realty.  Even  had  this  been  the  proper 
remedy,  ^e  mtmidpal  oonrt  ai  Savannah  did 
not  haTe  Jurisdiction  to  entertain  and  try  andt 
a  salt  {At$a  191B,  p.  124,  (8);  and  iriille 
jurisdiction  of  the  person  may  be  waived  by  ap- 
pearance and  pleading  to  the  merits,  a  party  to 
an  action  cannot  thus  confer  jurisdiction  upon 
a  coart  which  has  no  jurisdiction  of  the  subject* 
matter  of  the  suit.  Chapman  BQnr,  18  Ga. 
App.  476,  80  S.  K  690  <2). 

8.  Ckbtiobabi  «=»70(7)— Flaw  gbaiit  or  nbw 

TBIAL,  OR  CBBTIOBABI  TO  BtTPZUOB  GOVBT 

ATTEB  JtTOGirtrrr  or  iroifioiPAz.  ooubt, 

CAIfKOT  BB  DIBTUBBXD. 

Moreorer.  the  first  grant  ttt  a  new  trial  by 

a  Judge  of  the  superior  court,  on  certiorari  to 
review  a  verdict  and  judgment  of  a  municipal 
court,  will  not  be  disturbed,  where  the  ven^ct 
was  not  demanded  by  the  evidence.  CSiarlea  W. 
Tway  Go.  v.  Hedenburg,  24  Ga.  App.  — ^  101  S. 
E>.  1^  and  dtationa. 

Error  from  Superior  Court,  Qiatham  Comi- 
ty; P.  W.  Meldrim.  Jndge. 

Action  between  Hattie  Bingham  and  D.  T. 
Haines.  Verdict  and  Judgment  for  the  for- 
mer, new  trial  granted  oa  certtonrl,  and  the 
former  brings  error.  AiDrmed. 


▲MSaiOAN  NAT.  BANE      ANDERSON  923 

(iH  as.) 

Simon  N.  Gacan,  of  SBTsnnali.  for  plaintiff 

in  error. 

Anderatm,  Oann,  Caan  ft  WmlBh,  «f  Sbtbu- 
nahf  for  defoidant  In  error. 


SMITH,  J.  Jndsmoit  afflnnedL 

JBNEINS.  P.  X,  and  STEPHENS,  J.,  oon- 
cat; 


(35  Ga.  App.  168) 

AMBEIOAN  NAT.  BANK  OF  MACON  T. 
ANDERSON.   (No.  9666.) 

(Court  of  Appeals  of  Gecwgia.  Division  Na  1. 
April  IS.  1820.) 

(BvlUbu*  In/  the  Oom%) 

EuunO  OH  GBBBBAZ.  OKICUBBBB  TO  miXlON. 

The  court  properly  overruled  the  general 
demurer  to  the  first  count  of  tlia  plaintifra 
petition  bat  erred  in  overmling  tke  general  de- 
murrer to  the  second  count. 

Error  from  Superior  Courts  Mbb  Coonty; 
n.  A.  Mathews,  Judge. 

Suit  by  W.  X.  Anderson  against  the  Ameri- 
can National  Bank  of  Macon.  Judgment 
overmling  a  general  demurrer  to  the  peti- 
tion, to  which  defendant  brought  error,  was 
reversed  by  the  Court  of  Appeals  OiS  Ga.  App. 
434,  98  S.  E.  421).  and  on  certiorari  the  Judg- 
moit  of  the  Conrt  of  Appeals  was  reversed,  by 
the  Supreme  Court  (149  Ga.  70S,  102  S.  B. 
634).  Judgment  of  Court  of  Api>eals  vacated, 
and  Judgment  of  the  lower  court  affirmed  In 
BO  far  as  it  overruled  the  general  demurrer 
to  the  first  count  of  the  petition,  and  reversed 
in  so  far  as  overruling  the  demarrer  to  the 
second  count. 

Hardeman,  Jtmes,  Pari^  ft  Johnsttm  and 
Harry  S.  Struder,  an  of  Hactm.  for  idalntiff 
In  error. 

Hall  ft  Grlce^  of  Maoon,  for  defenduit  In 
error, 

BROYLES,  C.  J.  This  case  was  flrat  de- 
cided by  this  court  on  February  IS,  1919,  and 
It  was  then  held  that  the  plalntUTs  petition 
(which  consisted  of  two  counts)  showed  no 
cause  of  action  against  the  American  Nation- 
al Banb,  and  the  Judgment  of  the  trial  court, 
overruling  the  g^eral  demurrer  Interposed 
to  the  petition  was  reversed  (American  Na- 
tional Bank  v.  Anderson,  23  Ga.  App.  434,  06 
S.  B.  421).  From  the  oral  argument  before 
this  court,  participated  in  by  counsel  for 
both  the  plaintiff  In  error  and  the  defendant 
In  error,  we  understood  Hiat  cotinsel  agreed 
that  the  single  controlling  question  In  the 
case  was  whether  there  had  been  a  consoli- 
dation or  vaeTget  at  the  two  defendant  banks* 
and  that,  unlesB  there  had  been  BuxSk  a  con- 
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solldatlon  or  merger,  the  plaintiff,  under  his 
petition  as  drawn,  had  no  right  of  recovery 
against  the  American  National  Bank.  And, 
as  we  recollect  It,  the  arguments  of  all  the 
counsel  In  the  case  were  addressed  to  that 
question  only.  Upon  a  careful  consideration 
of  the  pleadings  and  the  authorities  dted  by 
counsel  for  both  sides,  this  court  was  of  the 
opinion,  and  so  held,  that  the  petition  failed 
to  show  a  consolidation  or  merger  of  the 
banks;  and,  under  the  agreement  (as  we  un- 
derstood It)  of  the  learned  connsel  on  both 
sides,  we  thought  that  this  adjudication  set- 
tled the  entire  case ;  and  In  the  '<q;»lnlon  vea- 
dered  by  this  court  It  was  said : 

"The  theory  upon  which  the  petitliHt  was 
drawn  was  that,  under  a  certain  written  con- 
tract (a  eopy  ttf  which  was  attadied  as  an 
exhibit  to  the  petition),  entered  into  between  the 
two  banks  on  August  11,  1914,  a  consolidation 
or  merger  of  these  banks  resulted,  and  that  the 
surviTing  bank— the  American  National  Bank 
—was  liable  for  the  debts  of  the  absorbed  bank 
—the  Commercia];  and  especially,  as  in  this 
case,  for  services  rendered  upon  the  request  of 
both  banks,  although  the  services  were  performed 
under  employment  by  the  absorbed  bank.  As 
the  petition  is  drawn,  there  can  be  no  recovery 
ftfB<^  the  Ametican  Bank  nnleas  there  was 
a  consolidation  or  merger  of  the  two  banks." 

'Ebe  case  thereafter  was  carried  by  certio- 
rari proceedings  to  the  Supreme  Court,  which 
sustained  the  Judgment  of  this  court  that  the 
plalntUTs  petition  did  not  show  a  consolida- 
tion or  merger  of  the  defendant  banks.  The 
Supr^e  Court  further  held,  however,  that 
while  the  second  count  of  the  petition  (which 
was  based  upon  the  alleged  consolidation  or 
merger  of  the  two  banks)  was  subject  to  gen- 
eral demurrer,  the  plaintiff,  under  the  first 
count  of  his  petition,  was  entitled  to  recover 
from  the  American  National  Bank,  notwith- 
standing there  had  been  no  merger  or  consoli- 
datkm  of  the  banks.  Accordingly  the  Judg- 
ment of  this  court  that  the  plalntlfiTs  petition 
set  forth  no  cause  of  action  against  the  Amer- 
ican National  Bank  was  reversed.  See  the 
opinion  of  the  Supreme  Court  In  fhla  case 
rendered  February  13.  UOO,  14B  Ga.  786,  102 
S.  E.634. 

It  Is  tberefrae  directed  that  the  former 
Judgment  of  this  court  tn  this  case  be  vacat- 
ed ;  and  fbe  Judgment  ftf  the  Immr  court  Is 
aflarmed,  in  so  fiar  as  it  overruled  the  gener- 
al demurrer  to  the  first  count  of  the  petition, 
and  reversed,  in  so  far  as  it  ovwruled  the 
general  demurrer  to  the  second  count. 

Judgmoit  afflmied  in  part  and  reversed  in 
part 

LUKB  and  BLOODWOBTH,  JJ.,  concur. 


<2G  Oa.  App.  174) 

BA^iOB  T.  STATD.  (Now  112ia) 

(Cinirt  of  Appeals  of  Oeoi^ia,  XXvlsioB  No.  1. 
April  IS.  192a) 

(BvllalMu  hy  th0  Court.) 

WEAPOKS  ^=»17(4) — ^BVIDElfCS  HSLO  TO  BUP- 
POBT  OONVIonON  tOM  CABmnO  A  P10TOI. 
WITHOUT  X  LICENSE. 

A  oonvictioQ  of  the  offense  c4  carrying  a 
pistol  withoat  a  license  was  demanded  by  the 
prisoner's  statement,  as  well  as  the  testiinoDy 

on  behalf  of  the  state. 

&rror  fnnn  Snperlor  Oonrt,  Oalboon  Oona- 
t7;  W.  M.  HarreU,  Judssu 

Wyatt  Saylor  was  convicted  of  carrying  a 
plsttA  without  a  license  in  violatloa  of  the 
statute^  and  he  brings  error.  Affirmed. 

Gha&  W.  Worrill,  of  Cuthber^  fOr  plaintiff 

in  error. 

B.  O.  Bell,  SdL  Gen.,  of  Cairo,  and  F,  A. 
Hooper  ft  Soa,  of  Atlanta,  for  the  State. 

FEB  ODBIAM.  Wyatt  Saylor  was  indicts 
ed  for  the  offense  of  carrying  a  pistol  without 
a  llcoise,  in  violation  of  section  S48  (a)  of 
Park's  Penal  Code..  Two  witnesses  for  the 
state  testlQed  positlv^y  to  every  fact  essen- 
tial to  the  state's  case.  These  witnesses  were 
unimpeached,  and  th^r  testimony  was  not 
directly  contradicted.  The  prisoner's  state- 
ment to  the  court  and  Jury  was,  in  its  mate- 
rial part,  as  fcdiows:  "On  the  first  Saturday 
night  in  January  I  wait  to  my  htnne,  and 
Jesse  Bogera.  be  come  thet&  *  •  I 
went  <»  with  him.  •  •  •  When  we  got 
in  about  10  steps  of  Mr.  Dread's  home  be 
handed  me  the  pistol,  and  I  takes  the  pistol 
In  my  hand  and  walks  on  In  the  Utdien* 
where  Naomi  Dread  and  them  was,  and  I 
loaded  It  for  Jesse  Bogers."  Ijptm  being  con- 
victed, the  accused  moved  for  a  new  trial,  on 
the  usual  g^ieral  grounds  oily;  and,  the  tiial 
Judge  having  overruled  that  motioa,  he 
brought  the  case  here  tot  review.  BSb  coun- 
sel, by  brief  In  this  court,  **contends  that  the 
Jury  failed  to  give  him  the  benefit  of  the 
doubt  to  whlcb  he  was  entitled  under  tbtt  law, 
and  thraeby  raidered  an  etroneoos  and  Ille- 
gal verdict."  The  record  disposes  no  legltlp 
mate  cause  for  such  a  doubt. 

Judgment  affirmed. 

BROTLES,  C.  J.,  and  LUKE  and  BLOOZ>- 
WORTH.  JJ.,  concur. 
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iia.)  OOBinSIilUS 

an 

(SS  Oft.  An-  US) 

CORNELIUS  T.  ANDBBSQN  at  A 
(Na  U23S0 

(Goort  «t  Appeala  of  Georgia,  DirWon  Na  1. 
Apm  18.  1920.) 

1.  OtkbKULIKO  of  OSBnOBUZ. 

Thp  cottrt  did  not  err  in  tfnrnOng  th« 
mtiorana 

&  8Am  «B>8— CoRStoim  hot  ironnBD 
WMiHait  GOODS  sHZPraD  <nr  oomnGiimm 

OB  8ALB  KIOHT  BLEOT. 

Wliere  defendant  offend  to  accept  plain- 
tiff*a  potatoes,  either  on  a  condgnment  basis 
or  a  straii^it  sale,  and  plaintiff  sbipi>ed  them 
witboot  notifyii^  defendant  on  whicjt  basis  be 
wanted  them  handled,  detuidant  might  tiect  on 
which  bads  he  preferred  to  handle  them. 

8.  Salss   ^s>S58(1)— Weioht   or  potatoes 

BBXPTXD  HXZJ>  IKHATEBUX,  IH  TIBW  0' 
KTBSBQUEnr  OOBSEBPONDENCS. 

TkB  issue  as  to  whether  weight  of  potatoes 
■hipped  to  and  handled  bar  defen^mt  <m  m.  uom- 
mindon  bssis  and  paid  for  on  diat  basis  was 
more  than  tlut  reported  by  defendant  waa  im- 
material, irtien  Ilia  oomq>ondence  between  die 
parties  after  a  controrersy  had  arisen,  as  to 
whether  sliipment  was  on  a  straight  sale  or  on 
a  commission  basis,  showed  that  shipper  Tir> 
toallj  aeqniesced  in  the  weight  aa  reported. 

4.  Estoppel  «s>63— GnouirD  op  oontbhtzor 

TAKBir  BEItWB  UTXOAnOH  OAHIIOX  Bl 
GHAHCUD  THEBXAITEE. 

Where  a  party  gives  a  reason  for  his  con- 
duct end  decision  toucbing  anything  involved 
In  a  eontroverar,  he  cannot  after  litigation  has 
been  begun  change  his  ground  snd  put  his  con- 
duct npon  another  and  dUtareut  oonstdwatiMi, 
as  he  is  estoi^ed  to  mend  hla  hold. 

Brror  from  Superior  Oourt,  Fulton  Ooimty; 
J.  T.  Pendleton,  Judge. 

Action  H.  R.  Owndlua  against  W.  P. 
Anderscai,  executor,  and  otturs.  Jo^iments 
fOT  defendants  on  a  directed  verdict,  certio- 
rari oraniled,  and  plainflfl  brings  error.  Af- 
firmed. 

Bolbrook  &  Corbett,  of  Atlanta,  tor  plain- 
tlif  in  error. 

Geo.  P.  Whitman,  of  Atlanta,  for  defend- 
ants In  error. 


T.  ANDERSON  925 

BROTLES,  O.  7.  The  coDtroIllne  question 
In  this  case  Is  wheOker  the  defendant  was  au- 
thorized to  handle,  on  a  consignment  basis, 
tbe  potatoes  shipped  to  him  by  Qie  plalntlCt. 

[1,1]  The  record  shows,  wlthont  dispute, 
that  tbe  defendant  offered  to  accept  the  pota- 
toes, either  on  such  a  basis  or  on  that  of  a 
straight  sale,  and  that  tbe  plaintiff  shipped 
them  without  notifying  the  defendant  on 
which  basis  he  wanted  them  handled.  Under 
these  drcnmstances  the  defendant  bad  a 
right  to  elect  on  which  basis  he  {deferred  to 
handle  them,  and  the  uncontradicted  evi- 
dence Is  tbat  be  handled  them  on  a  commis- 
sion basis,  and  paid  the  plaintiff  what  was 
due  him  on  that  basis.  Upon  the  trial  of 
the  case  there  was  no  material  Issue  of  fact 

[3j  The  qaestitm  whether  the  weight  of  the 
potatoes  was  mwe  than  as  reported  by  the 
defendant  was  Immaterial,  since  the  corre- 
^jKindence  between  the  parties,  after  the  con- 
troversy had  aris^  as  to  wbetiier  the  ahip- 
m^t  was  on  a  straight  sale  or  on  a  oommis- 
Blon  basis,  shows  that  the  t^intiff  vlrtoally 
acquiesced  In  and  agreed  to  tbe  weights  as 
r^rted  to  him  by  One  defendant,  and  that 
the  plaintUTs  sole  contention,  prior  to  the 
filing  d  the  mlt,  waa  that  he  had  shipped  tbe 
goods  on  a  straight  sale  baals,  and  therefore 
that  13ie  diedc  firom  the  defendant  (which  ha 
accepted  and  cashed)  for  an  amount  less  than 
what  would  have  hem  due  Mm  on  that  basts 
did  not  constitute  an  accord  and  satisfaction. 

[4]  "Where  a  party  gives  a  reason  for  his 
conduct  and  dedalon  touching  anything  In- 
volved in  a  controversy,  he  cannot,  after  Uti- 
gatlon  has  begun,  change  his  ground  and  put 
his  ccmduct  npon  another  and  different  con- 
sideration. He  Is  not  permitted  to  thus  mend 
his  hold.  He  is  estopped  fnxn  doing  it  by  a 
setUed  principle  of  law."  Fenn  v.  War^  100 
Ga.  S63,  666,  28  S.  B.  288,  280;  Bedingfleld 
V.  Bates  Advertl^ng  Ob.,  2  Ga.  App.  Ill,  08  3. 
SL  S20,  and  dtatloDS. 

-It  tollovni  frmn  what  has  been  said  that 
the  trial  Judge  did  not  err  In  directing  a  nr- 
diet  fx  the  defoidant,  and  that  the  certl«»rarl 
was  pnqierly  overmled. 

Jndgmait  aflfarmed. 

LUKE  and  BLOODWOBaXU  3J^  cOMUr. 
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(W.Va. 


(86  w.  Va.  SS3) 

SrnUF  et  iL  T.  HITB.  (No.  S94S0 

(SoprMoa  Oonrt  of  Appeals  of  Wtat  Tiiflida. 

April  20,  1820.) 

(SyOabuB  hw  the  Court.) 

1.  BviSENOB   «=»434(11)— Whebb  contbaot 

AlCBiaUOUS,  PABOIt  BVIDBNOK  ADMIBBIBI.&  TO 
SHOW  IBAUD  m  BEPBEaSHTATIOM  OW  AOBB- 
A6E. 

Where  tiiere  haa  been  a  aale  and  eonveyanca 
of  the  timber  only  on  a  tract  of  land,  and  in  the 
contract  and  deed  there  ia  a  representation,  not 
a  warranty,  that  the  tract  described  by  metea 
and  bounds  contains  a  certain  number  of  acres, 
and  the  purchaser  claims  an  abatement  of  pnr- 
chase  money  becanse  of  deficiency  in  acreage, 
parol  evidence,  because  of  the  ambiguity  in  the 
contract  and  deed,  is  admissible  on  the  question 
whether  actual  or  omstructiTe  frand  waa  in- 
tended by  the  repreaentatlon  of  acreage  of  ttm* 
her  s<^d. 

2.  liOGt  AHD  lAOomo  «s»8^)— Whebb  BUTXa 
BAD  nmunD  tubbb,  bquzft  would  not 
DBOBn  AH  ABAiaaasav  vqb  DmoiBnoT  in 

AOBBAOB. 

Where  &»  oonaideTation  for  the  timber  so 
sold  and  conveyed  is  a  gross  anm,  and  the  evi- 
dence Bbows  the  purchaser  did  not  rely  on  the 
representations  the  vendor  in  the  contract 
and  deed,  bnt  had  the  timber  on  the  land  cmised 
and  an  estimate  made  of  the  kinds  and  quantity 
of  lumber  and  tanbark  that  could  be  manufac- 
tured from  the  timber  actually  on  the  land,  a 
court  of  equity  should  not  decree  any  abatement 
ct  the  purchase  money  on  aoeonnt  of  deficiency 
of  acreage. 

3.  Looa  AVD  Loaonf  o  «=5>3CU^BQurrr  wux 

GIVE  JITDOIIBNT  TOB  BALANCE  or  PBICK, 
THOnQH,  PENDING  8DIT  TO  ENFOBOB  ZJBN 
TIHBEB  HAS  BEEN  BUfOVED. 

In  a  Buit  by  a  vendor  of  timber  ng«iti«f  Us 
vendee  to  enforce  hla  liw  fbr  mvald  pnrdiase 
money,  and  pending  die  suit  and  befrae  final  de- 
cree the  timber  sold  has  all  been  removed  from 
the  land,  equity  nevertbelees,  having  acquired 
jurisdiction  in  Uie  beginning,  will  go  on  and  give 
a  final  and  i>ersonal  decree  against  the  defend- 
ant for  the  balance  of  the  purchase  money  found 
due  the  plaindS. 

Appeal  from  Circuit  Court,  Hampshire 

Goun^. 

Sutt  br  WUIlsm  B.  Stomp  and  ottacn,  ad- 
ndnlstntbHB,  etc.,  against  John  Z.  Hltsu  De- 
cree for  ptabitlff  WllUam  B.  Stomp,  and  de- 
fendant appeala  Affirmed. 

W.  S.  Meredith,  of  Fairmont,  O.  K.  Knmp 
and  Robert  White,  both  of  Romney,  and  Geo. 
H.  Williams,  of  Charleston,  for  appellant 

John  J.  ComweU  and  J.  8.  Zimmerman, 
both  of  Romney,  for  appellee. 

MILLER,  J.  The  decree  below  denied  de- 
fendant any  abat^ent  from  the  purchase 
money  on  account  of  the  allied  shortage  of 
acreage  In  the  land  on  which  the  timber  pur- 


chased by  him  was  situated,  and  adjndged 
against  blm  in  fdvor  of  plaintiffs  the  bal- 
ance of  purchase  money  remaining  unpaid, 
amounting  with  Interest  to  the  date  of  tlie 
decree  to  $9,636.05,  with  Interest  thereon 
from  that  date,  wifh  costs. 

Neither  the  <H?tion  contract  pleaded  nor 
the  deed  made  pursuant  thereto  contained 
any  warranty  of  acreage,  but  there  was  war- 
ranty of  title  and  representation  in  the  c<hi- 
tract  and  deed  that  the  tracts  described  ag- 
gregated about  7000  acres,  and  individually, 
the  first,  ^8  acres,  the  second,  258  acres, 
the  third,  219  acres,  the  fourth,  122  acres, 
and  the  fifth,  218  acres,  the  first  known  as 
the  Means  tract  and  the  other  tracts  describ- 
ed as  the  "Lochner  Lands,"  the  deed  describ- 
ing said  tracts  together  by  metes  and  bounds 
as  an  Inclusive  boundary. 

The  defendant  alleges  in  his  answer  Oiat 
at  the  time  of  the  purchase  of  said  timber 
the  vendors  represented  to  him  that  they 
owned  about  7000  acres  of  land  covered  by 
valuable  timber,  and  that  he  believed  and 
relied  thereon  when  he  agreed  to  pay  for 
said  timber  the  sum  of  ^1,750.00,  and  that 
by  a  subsequent  survey  of  said  land  It  was 
found  to  conjialn  not  over  5770  acres^  a  differ- 
ence of  1230  acres,  and  becanse  of  which 
he  claims  a  proportionate  abatonent  of  tts 
purchase  money. 

The  evidence  conclusively  shows  that  de- 
fendant never  met  plalntlfta  priw  to  the  pur- 
chase and  date  of  the  deed,  and  that  no 
agreements  or  representatlms  as  to  the  acre- 
age w^e  made  to  him  other  than  are  found 
in  the  contract  and  deed.  Besides,  tiie  evi- 
dence Is  conclusive  on  another  point,  naoely, 
that  defendant  did  not  rely  on  the  represen- 
tations In  the  deed  or  contract,  for,  atta 
taking  the  <^tlon  and  before  deed  nuide  or 
any  of  the  purchase  money  paid,  he  onployed 
two  expert  cruisers  or  estimators  to  go  opon 
the  land  and  estimate  and  report  the  amoont 
and  various  kinds  of  timber  and  the  amount 
of  tanbark  that  could  be  gotten  off  the  land. 
These  cruisers  were  surveyors  but  did  not 
make  any  survey  of  the  entire  acreage ;  they 
did  estimate  the  actual  number  of  acres  on 
which  there  was  any  timber  capable  of  be- 
ing manufactured  into  lumber  and  made  a 
report  to  defendant,  their  estimate  of  timber 
acreage  being  4200  acres,  not  7000  acres  sup- 
posed to  be  contained  in  the  out;jEdde  bonnd- 
arles,  the  estimate  of  timber  of  all  kinds 
being  19,600,000  feet,  and  of  chestnut  bark, 
13,600  cords.  According  to  one  of  these  es- 
timators, the  other  not  being  produced  as  a 
witness,  the  estimate  of  timber  was  4642 
feet  per  acre;  and  the  witness  says  he  was 
told  by  defendant  after  he  began  operatlMi 
on  fhe  land  that  he  was  getting  between  Ave 
and  six  thousand  feet  to  the  acre. 

[1, 2]  On  this  showing  was  defendant  en- 
titled to  any  abatement  from  the  purchase 
price  of  the  timber?   We  have  to  bear  in 
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mind  in  tbls  case  Out  tbe  mbject  matter  of 
the  contract  and  deed  was  the  timber,  not 
the  land  Itself.  Defendant  knew  that  the 
whole  of  the  tract  was  not  covered  with  tim- 
ber, and  he  knew  thronsh  bis  estimators,  if 
not  from  other  sources,  that  only  about 
three-fifths  of  the  land  had  any  kind  of  mer- 
chantable timber  thereon.  Nor  Is  it  any- 
where alleged  or  proven  that  the  amount  of 
timber  or  tan  bark  on  the  land  fell  short  of 
the  estimate  made  and  reported  to  defend- 
ant. The  sole  complaint  is  that  the  tracts 
of  land  so  described  by  metes  and  bounds 
fell  short  In  acreage.  And  the  evidence 
shows  that  when  the  shortage  of  acreage  was 
ascertained  1^  defendant,  and  before  he  had 
dtme  anything  oo  the  land  to  his  prejudice, 
the  piBintiffs  progoeei,  if  he  was  not  satis- 
fled,  to  rescind  the  contract  and  to  return 
to  htm  all  the  parchase  money  paid  wlOi  in- 
terest thereon,  bat  which  offer  defendant  de- 
clined. 

It  is  donbtfnl  whether  the  general  rules 
applicable  to  the  sale  and  conveyance  of 
land,  whether  In  gross  or  by  the  acre,  are 
pertinent  and  controlling  when  the  sabject 
of  the  sale  and  conveyance  is  the  timber,  or 
coal,  or  other  substance  of  the  land.  It  is 
raifjy,  If  ever,  that  a  tract  of  land  is  all 
covered  by  timber;  it  was  not  so  in  this 
case;  and  evident^  defendant  did  not  un- 
derstand he  was  contracting  for  7000  acres 
of  timber,  but  for  whatever  timber  was  on 
the  land  and  within  tbe  iudasive  boundaries 
thereof.  But  if  these  general  rules  be  ap- 
plicable, according  to  our  cases  the  deed  and 
ccmtract  containing  only  representation  as 
to  quantity  of  land,  was  at  most  only  am- 
bignons  on  Its  face,  bo  as  to  let  In  parol  evi- 
dence of  the  circumstances  surrounding  the 
parties  and  of  tli^r  Intentiona  when  the  deed 
was  made,  so  as  to  determine  whether  an 
Implied  warranty  of  acreage  at  timber  was 
Intended.  WInton  v.  McGraw,  60  W.  Ta.  08, 
64  S.  D.  006^  and  cases  cited. 
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Applying  tbSs  rule  to  the  allegatitms  and 
proof  In  this  case,  we  can  not  s&y  the  de- 
cree below  was  erroneous  in  adjudging  the 
issue  in  fttvor  of  plalntifEs.  Indeed  we  are 
of  opinion  that  it  would  have  been  error  to 
decree  otherwise.  Apropos  to  the  inquiry 
suggested  as  to  thB  applicability  of  tbe  gen- 
eral rule  to  sales  and  conveyances  of  timber, 
we  decided  in  Light  v.  Grant,  73  W.  Va.  50. 
79  S.  B.  1011,  51  L.  B.  A.  (N.  S.)  792,  that  the 
grantee  of  coal  In  place  in  a  deed  conveying 
all  the  coal  In  a  tract  of  land  can  not  re- 
scind the  sale  merely  because  tbe  coal  area 
Is  not  as  large  as  he  had  hoped  or  expected 
to  obtain,  provided  there  ia  a  substantial 
quantity  of  coal  In  tbe  land;  and  if  not  per- 
mitted to  rescind  In  such  eases,  It  follows 
that  a  purchaser  would  not  be  entitled  to 
an  abatonent  of  the  parcbase  money.  It  Is 
not  claimed  that  the  consldeEatlon  for  the 
timber,  $31,760.00;  la  the  exact  multl^e  of 
tbe  nombor  <tf  acres  of  timber  on  tbe  land 
or  acreage  called  for  In  the  deed.  The  con- 
sideratlMi  Is  a  gross  sum  to  be  paid  for  the 
timber  on  the  land,  not  for  acres  of  land. 
The  prior  dedstons  of  the  court  are  so  am- 
ple and  complete  on  the  <mly  Issue  here  in- 
volved that  we  deem  It  unnecessary  to  ex- 
trad  this  discussion. 

[3]  The  only  other  point  we  will  notice  is 
the  questitm  as  to  tbe  Jurisdiction  of  the 
court  to  pronounce  the  decree  against  defend- 
ant The  court  in  tbe  beginning  had  Juris- 
diction of  the  salt  to  enforce  the  lien  for  pur- 
chase money;  it  did  not  lose  that  Jurisdic- 
tion because  pending  tbe  suit  tbe  timber,  the 
subject  of  the  Hen,  may  have  been  removed 
from  the  land  by  defendant  The  fAmillar 
rule  that  having  once  acquired  Jurisdiction 
tor  any  purpose,  equity  will  go  <m  and  do 
complete  Justice^  Is  certainly  apidlcable  in- 
thls  case. 

For  the  foie|Qlng  xMaona  w«  wU  afflnn 
the  decree. 
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